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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



THE GOVERNOR
As required by Government Code, §2002.011(4), the Texas Register publishes executive orders issued by the Governor of Texas.
Appointments and proclamations are also published. Appointments are published in chronological order. Additional information
on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments

Appointments for August 13, 2002

Designated as presiding officer of the Teacher Retirement System of
Texas, Board of Trustess for a term at the pleasure of the Governor,
Terence S. Ellis of New Ulm. Mr. Ellis will replace James Simms
of Amarillo as presiding officer. Mr. Simms no longer serves on the
board.

Appointed to the Teacher Retirement System of Texas, Board of
Trustees for terms to expire on August 31, 2007, James W. Fonteno,
Jr. of Houston (replacing James Simms of Amarillo whose term
expired), Jarvis Vincent Hollingsworth of Missouri City (replacing
James Cummings of San Angelo whose term expired).

Rick Perry, Governor

TRD-200205507

♦ ♦ ♦
Appointments

Appointments for August 21, 2002

Appointed to the State Commission on Judicial Conduct for a term to
expire on November 19, 2005, Rolland Craten Allen, III of Corpus
Christi (replacing Marvin Brittingham of Mansfield who resinged).

Appointed to the Texas Commission of Licensing and Regulation for
a term to expire on February 1, 2003, Frank S. Denton of Conroe (re-
placing Elliott McConnell of Rockport who resigned).

Appointments for August 22, 2002

Designated as presiding officer of the Texas State Board of Social
Worker Examiners for the term at the pleasure of the Governor, Joan
Joy Johnson Culver of Austin . Ms. Culver will replace Deborah
Hammond as presiding officer. Ms. Hammond no longer serves on
the board.

Appointed to the Texas State Board of Social Worker Examiners for
a term to expire on February 1, 2005, Willie McGee, Jr. of Plainview
(replacing Don Kelly of Houston whose term expired).

Appointed to the Texas State Board of Social Worker Examiners for
terms to expire on February 1, 2007, Holly L. Anawaty of Houston
(replacing Willie McGee of Plainview whose term expired), Julia Ann
Stokes of Fort Worth (replacing Deborah Hammond of Austin whose
term expired).

Rick Perry, Governor

TRD-200205562

♦ ♦ ♦
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OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.

Opinions

Opinion No. JC-0542

The Honorable Charles D. Penick, Bastrop County, Criminal District
Attorney, 804 Pecan Street, Bastrop, Texas 78602

Re: Whether an autopsy report may be withheld from the public if a
prosecutor determines that its release could hinder a murder investiga-
tion (RQ-0511-JC)

S U M M A R Y

An autopsy report prepared in connection with an inquest by a justice
of the peace into a murder may be inspected by the public pursuant to
section 27.004 of the Government Code. Chapter 49 of the Code of
Criminal Procedure, which governs inquests, does not provide confi-
dentiality for records of an inquest conducted by a justice of the peace,
or for an autopsy report prepared as part of the inquest. We find no
statute that would except such an autopsy report from public inspection
under Government Code section 27.004. However, should the district
attorney’s office or the police department wish to prohibit public dis-
closure of an autopsy report to prevent hindrance of the investigation
and prosecution of a murder, it might find relief by securing a court or-
der requiring the autopsy report in the justice’s custody to be withheld
from public inspection.

Opinion No. JC-0543

The Honorable Clyde Herrington, Angelina County District Attorney,
P.O. Box 908, Lufkin, Texas 75902-0908

Re: Whether a county that collects fees and costs under section 51.702
of the Government Code must, under section 25.0005 of the same code,
"set" an increased salary for statutory county court judges, and related
questions (RQ-0513-JC)

S U M M A R Y

Assuming that the requestor’s statement of facts is true, Angelina
County, which began collecting fees and costs under section 51.702
of the Government Code in November 1996, did not "set" increased
salaries for its statutory county court judges as required under section
25.0005(a) or (e) of the same code in 1997 or 1998. See Tex. Gov’t
Code Ann. §§ 25.0005(a), (e), 51.702(i) (Vernon Supp. 2002). Under
section 25.0005(a), Angelina County need not have increased the

judges’ salaries beginning September 1 of the year it began collecting
the fees and costs. To the extent Angelina County did not pay its
judges the amount they were due under section 25.0005(a), each
judge should receive from the County the difference between the total
amount he or she received and the amount the judge should have
received under that subsection.

Opinion No. JC-0544

The Honorable Kim Brimer, Chair, Business and Industry Committee,
Texas House of Representatives, P.O. Box 2910, Austin, Texas 78768-
2910

Re: Authority of a general-law municipality to assign to a "city admin-
istrator" duties reserved by statute to the mayor or city manager, and
related questions (RQ-0515-JC)

S U M M A R Y

General-law cities are creatures of statute and have only those powers
expressly granted by statute or necessarily implied therefrom. The leg-
islature has expressly designated the mayor of a general-law city as the
budget officer of a municipality, unless the municipality has adopted
the city manager form of government, and has assigned specific duties
by statute to the mayor. The city council has no authority to reassign
the mayor’s statutory duties to another officer.

A general-law city must hold an election pursuant to Local Govern-
ment Code chapter 25 if it wishes to adopt the city manager form of
government. Absent compliance with the procedures of chapter 25,
the city council of a general-law city will not have authority to appoint
a city manager to administer the municipal business and exercise other
authority conferred upon a city manager by Local Government Code
chapter 25.

The governing body may not delegate to another person the author-
ity as budget officer that Local Government Code chapter 102 confers
upon the mayor or the city manager appointed in compliance with Lo-
cal Government Code chapter 25. The mayor is expressly authorized
to require other city officers to provide necessary information to him
and may also delegate to city employees nondiscretionary ministerial
and administrative tasks necessary to carry out his statutory duties as
budget officer.
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For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/ 463-2110.

TRD-200205487
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: August 21, 2002

♦ ♦ ♦
Requests for Opinions

RQ-0584

The Honorable Dale Tillery, Chair, Pensions & Investments Commit-
tee, Texas House of Representatives, P.O. Box 2910, Austin, Texas
78768-2910

Re: Whether section 824.005(b) of the Government Code, which ap-
plies to the revocation of retirement, applies to a retired teacher em-
ployed on a temporary basis by a third party that provides contractual
staff services to a school (Request No. 0584-JC)

Briefs requested by September 16, 2002

RQ-0585

Eduardo J. Sanchez, M.D. Commissioner of Health, Texas Department
of Health, 1100 West 49th Street, Austin, Texas 78756-3199

Re: Whether drug pricing information collected by the Texas Depart-
ment of Health is subject to disclosure under the Public Information
Act, and related questions (Request No. 0585-JC)

Briefs requested by September 16, 2002

RQ-0586

Ms. Cynthia S. Vaughn, President, Texas Board of Chiropractic Exam-
iners, 333 Guadalupe, Suite 3-825 Austin, Texas 78701-3945

Re: Whether the Board of Chiropractic Examiners may by rule deter-
mine which reexaminations are required under section 201.354(e) of
the Government Code (Request No. 0586-JC)

Briefs requested by September 16, 2002

RQ-0587

The Honorable Jane Nelson, Chair, Sunset Advisory Commission,
1501 North Congress, 6th Floor, Robert E. Johnson Building, Austin,
Texas 78701

The Honorable Warren D. Chisum, Vice Chair, Sunset Advisory Com-
mission, 1501 North Congress, 6th Floor, Robert E. Johnson Building
Austin, Texas 78701

Re: Implementation of 1999 amendments to article XVI, section 30a,
of the Texas Constitution, which relates to the terms of office of mem-
bers of state boards (Request No. 0587-JC)

Briefs requested by September 20, 2002

For further information, please access the Attorney General’s website
at www.oag.state.tx.us. or call the Opinion Committee at 512/ 463-
2110.

TRD-200205488
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: August 21, 2002

♦ ♦ ♦
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 EMERGENCY RULES
An agency may adopt a new or amended section or repeal an existing section on an emergency
basis if it determines that such action is necessary for the public health, safety, or welfare of this
state. The section may become effective immediately upon filing with the Texas Register, or on a
stated date less than 20 days after filing and remaining in effect no more than 120 days. The
emergency action is renewable once for no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is
indicated by the text being underlined.  [Brackets] and strike-through of text indicates deletion of
existing material within a section.

TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 184. SURGICAL ASSISTANTS
22 TAC §184.6

The Texas State Board of Medical Examiners adopts on an emer-
gency basis an amendment to §184.6, concerning surgical as-
sistants. In accordance with §2001.034(a) of the Texas Gov-
ernment Code, the proposed changes must be adopted on an
emergency basis. Chapter 206 of the Texas Occupations Code
requires the board to adopt rules for the licensure of surgical as-
sistant applicants by September 1, 2002. The proposed changes
affect the licensure requirements for all applicants, and if left un-
changed, would contradict the intent of the medical board.

This section is being simultaneously proposed elsewhere in this
issue of the Texas Register.

The amendment is adopted on an emergency basis under the
authority of the Occupations Code Annotated, §153.001, which
provides the Texas State Board of Medical Examiners to adopt
rules and bylaws as necessary to: govern its own proceedings;
perform its duties; regulate the practice of medicine in this state;
and enforce this subtitle.

§184.6. Licensure Documentation.

(a) Original documents may include, but are not limited to,
those listed in subsections (b) and (c) of this section.

(b) Documentation required of all applicants for licensure.

(1) Birth Certificate/Proof of Age. Each applicant for li-
censure must provide a copy of a birth certificate and translation if
necessary to prove that the applicant is at least 21 years of age. In
instances where a birth certificate is not available the applicant must
provide copies of a passport or other suitable alternate documentation.

(2) Name change. Any applicant who submits documen-
tation showing a name other than the name under which the applicant
has applied must present copies of marriage licenses, divorce decrees,
or court orders stating the name change. In cases where the applicant’s
name has been changed by naturalization, the applicant should send the
original naturalization certificate by certified mail to the board office
for inspection.

(3) Examination scores. Each applicant for licensure must
have a certified transcript of grades submitted directly from the appro-
priate testing service to the board for all examinations used in Texas or
another state for licensure.

(4) Certification. All applicants must submit:

(A) a valid and current certificate from a board ap-
proved national certifying organization; and

(B) a certificate of successful completion of an educa-
tional program whose curriculum includes surgical assisting submitted
directly from the program on a form provided the board, unless the ap-
plicant qualifies for the special eligibility provision regarding education
under §184.4(c) of this title (relating to Qualifications for Licensure).

(5) Evaluations.

(A) All applicants must provide evaluations, on forms
provided by the board, of their professional affiliations for the past three
years or since graduation from an educational program, in compliance
with §184.4(a)(13) of this chapter (relating to Qualifications for Licen-
sure), whichever is the shorter period.

(B) The evaluations must come from at least three
physicians who have each supervised the applicant for more than 100
hours or a majority of the applicant’s work experience.

(C) An exception to subparagraph (B) of this paragraph
may be made for those applicants who provide adequate documentation
that they have not been supervised by at least three physicians for the
three years preceding the board’s receipt of application or since grad-
uation, whichever is the shorter period.

(6) Temporary license affidavit. Each applicant must sub-
mit a completed form, furnished by the board, titled "Temporary Li-
cense Affidavit" prior to the issuance of a temporary license.

(7) License verifications. Each applicant for licensure who
is licensed, registered, or certified in another state must have that state
submit directly to the board, on a form provided by the board, that the
applicant’s license, registration, or certification is current and in full
force and that the license, registration, or certification has not been re-
stricted, suspended, revoked or otherwise subject to disciplinary action.
The other state shall also include a description of any sanctions imposed
by or disciplinary matters pending in the state.

(c) Applicants may be required to submit other documentation,
which may include the following:

(1) Translations. Any document that is in a language other
than the English language will need to have a certified translation pre-
pared and a copy of the translation submitted with the translated docu-
ment.
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(A) An official translation from the school or appropri-
ate agency attached to the foreign language transcript or other docu-
ment is acceptable.

(B) If a foreign document is received without a trans-
lation, the board will send the applicant a copy of the document to be
translated and returned to the board.

(C) Documents must be translated by a translation
agency who is a member of the American Translation Association or
a United States college or university official.

(D) The translation must be on the translator’s letter-
head, and the translator must verify that it is a "true word for word
translation" to the best of his/her knowledge, and that he/she is fluent
in the language translated, and is qualified to translate the document.

(E) The translation must be signed in the presence of a
notary public and then notarized. The translator’s name must be printed
below his/her signature. The notary public must use the phrase: "Sub-
scribed and Sworn this _______ day of ________, 20___." The notary
must then sign and date the translation, and affix his/her notary seal to
the document.

(2) Arrest records. If an applicant has ever been arrested
the applicant must request that the arresting authority submit to the
board copies of the arrest and arrest disposition.

(3) Inpatient treatment for alcohol/substance abuse or men-
tal illness. Each applicant that has been admitted to an inpatient facil-
ity within the lastfive years for treatment of alcohol/substance abuse
or mental illness must submit the following:

(A) applicant’s statement explaining the circumstances
of the hospitalization;

(B) all records, submitted directly from the inpatient fa-
cility;

(C) a statement from the applicant’s treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and

(D) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioner committee.

(4) Outpatient treatment for alcohol/substance abuse or
mental illness. Each applicant that has been treated on an outpatient
basis within the pastfive years for alcohol/substance abuse must
submit the following:

(A) applicant’s statement explaining the circumstances
of the outpatient treatment;

(B) a statement from the applicant’s treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and

(C) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioners committee.

(5) Malpractice. If an applicant has ever been named in a
malpractice claim filed with any liability carrier or if an applicant has
ever been named in a malpractice suit, the applicant must:

(A) have each liability carrier complete a form fur-
nished by this board regarding each claim filed against the applicant’s
insurance;

(B) for each claim that becomes a malpractice suit, have
the attorney representing the applicant in each suit submit a letter to
the board explaining the allegation, relevant dates of the allegation,
and current status of the suit. If the suit has been closed, the attorney
must state the disposition of the suit, and if any money was paid, the
amount of the settlement. If such letter is not available, the applicant
will be required to furnish a notarized affidavit explaining why this
letter cannot be provided; and

(C) provide a statement composed by the applicant, ex-
plaining the circumstances pertaining to patient care in defense of the
allegations.

(6) Additional documentation. Additional documentation
may be required as is deemed necessary to facilitate the investigation
of any application for medical licensure.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205431
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Effective Date: August 19, 2002
Expiration Date: December 17, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.

TITLE 1. ADMINISTRATION

PART 3. OFFICE OF THE ATTORNEY
GENERAL

CHAPTER 60. VICTIMS’ ASSISTANCE
DISCRETIONARY GRANTS
SUBCHAPTER D. GRANT BUDGET
REQUIREMENTS
1 TAC §60.33

The Office of the Attorney General (OAG) proposes amend-
ments to §60.33, Professional and Contractual Services, relating
to the administration of the crime victims’ assistance discre-
tionary grants (VADG). The Texas Code of Criminal Procedure,
Article 56.541, authorizes the OAG to use the Compensation to
Victims of Crime (CVC) fund for grants or contracts for programs
that support crime victim-related services or assistance and
to adopt rules necessary for the implementation of the article.
Chapter 60 carries out the purpose of the statute by establishing
the procedures for application and administration of VADGs
or contracts which support crime victim-related services or
assistance.

The OAG determined that Subchapter D Grant Budget Require-
ments, §60.33 Professional and Contractual Services, relating
to the provisions for expenditures of funds for professional and
contractual services, should be amended to enable grantees
greater flexibility to procure professional and contractual ser-
vices. The proposed amendment would allow grantees and
entities that contract with the OAG to request a waiver from
the OAG to exceed the maximum rate schedule for expenses
for professional and contractual services. The new proposed
paragraph, §60.33(l)(7), explains the procedure a grantee
must follow to request a waiver of the maximum rate allowed.
Additionally, the OAG will approve the request for waiver if it
determines that the waiver is reasonable and consistent with
local market rates for similar services.

Rex Uberman has determined that for the first five-year period
the proposed amendments are in effect, there will be no fiscal
implications to the state or to local governments as a result of
enforcing or administering the chapter as proposed.

Mr. Uberman, has determined that for the five-year period in
which the proposed amendments are in effect, the anticipated
public benefit is the more efficient administration of the VADG
program by the OAG, as mandated by the Texas legislature, with-
out increased costs to the state. The proposed rules will enable
direct service providers to victims of crime to provide better ser-
vices and assistance to the victims of crime.

Mr. Uberman has also determined there will be no direct adverse
effect on small businesses or micro-businesses because these
rules do not apply to single businesses.

Mr. Uberman further determined there will be no economic costs
to persons required to comply with the rule.

Comments may be submitted, in writing, no later than 30 days
from the date of this publication to Mr. Uberman, OAG, (512)
936-1236, P.O. Box 12548, Austin, Texas 78711-2548 or by
e-mail to rex.uberman@oag.state.tx.us.

The amendments are proposed under the Texas Code of Crim-
inal Procedure, Article 56.541, which the OAG interprets as au-
thorizing the OAG to adopt rules reasonable and necessary to
implement Chapter 56, and in order to provide funds for grants
or contracts that support crime victim-related services or assis-
tance.

The amendments affect Texas Code of Criminal Procedure,
Chapter 56.

§60.33. Professional and Contractual Services.
(a) - (k) (No change.)

(l) All professional and contractual services must be within
the following OAG maximum rate schedule unless the grantee receives
prior written approval from the OAG consistent with the provisions of
§60.33(l)(7) of this title:

(1) Individual consultant rates generally may not exceed
$450 per day or $56.25 per hour[, without the prior written approval
of the OAG]. The rate must be based on the prevailing market rate for
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the type of work being performed. The payment may include actual
time for preparation, evaluation, and travel, in addition to the time for
the presentation. A grantee may also pay for travel costs.

(2) - (6) (No change.)

(7) Before contracting for professional or contractual ser-
vices that exceed the maximum rate schedule, a grantee shall request
a waiver from the OAG. The request must be in writing and must be
sent to the Crime Victim Services Division of the OAG. The request
for waiver must include adescription of the serviceto be procured, the
rateper hour for theservice, anddetailed information that supportswhy
ahigher rateisjustified. TheOAGwill respondtoall waiver requestsin
writing indicating the OAG’s approval or disapproval of the requested
rate. The OAG will base decisions regarding a maximum rate waiver
on the reasonableness of the requested rate compared to local market
rates for similar services. The OAG may also consider other factors as
necessary.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205406
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Earliest possible date of adoption: September 29, 2002
For further information regarding this publication, please contact A.G.
Younger, Agency Liaison at (512) 463-2110.

♦ ♦ ♦
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER C. REIMBURSEMENT
METHODOLOGY FOR NURSING FACILITIES
1 TAC §355.308

The Texas Health and Human Services Commission (HHSC)
proposes to amend §355.308, concerning enhanced direct care
staff rate, in its Medicaid Reimbursement Rates chapter. The
purpose of the amendment is to specify that assistant adminis-
trators cannot be included in the direct care staff cost center. The
proposal clarifies: (1) the enrollment period; (2) the deadline for
submission of amended reports; (3) that eligibility for reinvest-
ment is contingent on the receipt of an acceptable report; (4)
that the request to aggregate facilities for determination of the
spending requirement must be received along with the report;
and (5) that facilities that terminate their contract after the end
of the rate year but before the spending requirement is deter-
mined are not eligible to be included in the aggregate spend-
ing calculation. The proposal establishes a 10% recoupment
on the direct care rate for facilities that do not file an accept-
able report within 60 days of the due date and removes the in-
crease in the spending requirement. In addition, the proposal
revises enrollment limitations for facilities that miss their staffing
requirement. The proposal also adds the requirement that a fa-
cility must have requested a higher level of enhancement than

the level they were awarded in order to qualify for reinvestment
of recouped funds and allows new owners of existing facilities to
request a higher enhancement level than the enhancement level
inherited from the previous owner. The proposal specifies that
facilities whose contracts are terminated prior to the calculation
of the performance weights needed in the calculation of the per-
formance-based mitigation of the spending requirement are not
eligible for the performance-based mitigation.

Don Green, Chief Financial Officer, has determined that, for the
first five-year period the proposed section will be in effect, there
will be no fiscal implications for state government or local gov-
ernment as a result of enforcing or administering the section.

Steve Lorenzen, Director, Rate Analysis, has determined that
for each year of the first five years the section is in effect, the
public benefit anticipated as a result of enforcing the section will
be clearer rules on how the spending requirement and perfor-
mance-based mitigation is handled when a facility’s contract has
terminated. The proposal clarifies reporting requirements, ag-
gregate spending request deadlines, enrollment deadlines, and
reinvestment eligibility requirements. The proposal also estab-
lishes new enrollment limitation guidelines and allows owners
of existing facilities acquired through an ownership change to
request a higher enhancement level than that of the previous
owner. In addition, the proposal clarifies that the assistant ad-
ministrator will not be included in the direct care staff cost cen-
ter. The proposal also removes the escalation of the spend-
ing requirement to 90% that was to be effective September 1,
2002. There will be no adverse economic effect on small or
micro businesses as a result of enforcing or administering the
section, because the proposal clarifies procedural and reporting
requirements as well as eligibility requirements for reinvestment
and performance-based mitigation. The proposal removes the
increase in the spending requirement and imposes a 10% direct
care rate recoupment for facilities that do not submit their ac-
countability report to verify that the provider has met their spend-
ing requirement. Funds that are recouped due to the spending
requirement are reinvested into enhanced rates for those facili-
ties that exceeded their staffing or spending requirements. There
is no anticipated economic cost to persons who are required to
comply with the proposed section. There is no anticipated effect
on local employment in geographic areas affected by this sec-
tion.

Questions about the content of this proposal may be directed to
Carolyn Pratt at (512) 685- 3127 in HHSC Rate Analysis. Writ-
ten comments on the proposal may be submitted to Supervisor,
Rules and Handbooks Unit-286, Texas Department of Human
Services E-205, P.O. Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas Register. For further
information regarding the proposal or to make the proposal avail-
able for public review, contact local offices of DHS or Carolyn
Pratt at (512) 685-3127 in HHSC Rate Analysis.

Under §2007.003(b) of the Texas Government Code, HHSC has
determined that Chapter 2007 of the Government Code does
not apply to these rules. Accordingly, HHSC is not required to
complete a takings impact assessment regarding these rules.

The amendment is proposed under the Texas Government
Code, §531.033, which authorizes the commissioner of HHSC
to adopt rules necessary to carry out the commission’s duties,
and §531.021(b), which establishes the commission as the
agency responsible for adopting reasonable rules governing the
determination of fees, charges, and rates for medical assistance
payments under Chapter 32, Human Resources Code.
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The amendment implements the Government Code, §§531.033
and 531.021(b).

§355.308. Enhanced Direct Care Staff Rate.

(a) Direct care staff cost center. This cost center will include
compensation for employee and contract labor Registered Nurses
(RNs), including Directors of Nursing (DONs) and Assistant Direc-
tors of Nursing (ADONs);[,] Licensed Vocational Nurses (LVNs),
including DONs and ADONs;[,] medication aides;[,] and nurse aides
performing nursing-related duties for Medicaid contracted beds.

(1)-(6) (No change.)

(7) Nursing facility administrators and assistant adminis-
trators are not included in the direct care staff cost center.

(8) (No change.)

(b)-(c) (No change.)

(d) Enrollment contract amendment. An initial enrollment
contract amendment is required from each facility choosing to
participate in the enhanced direct care staff rate. Participating and
nonparticipating facilities may request to modify their enrollment
status (i.e., a nonparticipant can request to become a participant, a
participant can request to become a nonparticipant, a participant can
request to change its enhancement level) during any open enrollment
period. Requests to modify a facility’s enrollment status during an
open enrollment period must be received by HHSC Rate Analysis
by the last day of the open enrollment period as per subsection (c)
of this section. If the last day of the open enrollment period falls
on a weekend, a national holiday, or a state holiday, then the first
business day following the last day of the open enrollment period is
the final day the receipt of the enrollment contract amendment will be
accepted. An enrollment contract amendment that is not received by
the stated deadline will not be accepted. Facilities from which HHSC
Rate Analysis has not received an acceptable request to modify their
enrollment by the last day of the open enrollment period will continue
at the level of participation in effect during the open enrollment period
within available funds. To be acceptable, an enrollment contract
amendment must be completed according to instructions, signed by an
authorized signator as per the Texas Department of Human Services
(DHS) Form 2031 applicable to the provider’s contract or ownership
type, and be legible.

(e) (No change.)

(f) Staffing and Compensation Report submittal requirements.
Staffing and Compensation Reports must be submitted as follows:

(1)-(2) (No change.)

(3) Vendor hold. HHSC or its designee will place on hold
the vendor payments for any facility that [which] does not submit a
Staffing and Compensation Report completed in accordance with all
applicable rules and instructions by the due dates described in this sub-
section. This vendor hold will remain in effect until an acceptable
Staffing and Compensation Report is received by HHSC. Facilities that
do not submit a Staffing and Compensation Report completed in ac-
cordance with all applicable rules and instructions within 60 days of
the due dates described in this subsection will become nonparticipants
retroactive to the first day of the reporting period in question and will
be subject to an immediate recoupment of 10% of direct care dollars
paid to the facility for services provided during the reporting period
in question. These facilities will remain nonparticipants and recouped
funds will not be restored until they submit an acceptable report and
repay to HHSC or its designee funds identified for recoupment from
subsections (n) and/or (o) of this section. In addition, facilities with
an ownership change or contract termination that [who] do not submit

a Staffing and Compensation report completed in accordance with all
applicable rules within 60 days of the change in ownership or contract
termination will become nonparticipants retroactive to the first day of
the reporting period in question and will besubject to an immediatere-
coupment of 10% of direct care dollars paid to the facility for services
provided during the reporting period in question. These facilities will
remain nonparticipants and recouped funds will not be restored until
they submit an acceptable report and repay to HHSC or its designee
funds identified for recoupment from subsections (n) and/or (o) of this
section.

(4) Provider-initiated amended accountability reports. Re-
ports must be received prior to the datetheprovider isnotified of com-
pliance with spending and/or staffing requirements for the report in
question as per subsections (n) and/or (o) of this section.

(g)-(l) (No change.)

(m) Staffing requirements for participating facilities. Each
participating facility will be required to maintain adjusted LVN-equiv-
alent minutes equal to those determined in subsection (j) of this
section. Each participating facility’s adjusted LVN-equivalent minutes
maintained during the reporting period will be determined as follows.

(1) (No change.)

(2) Determine adjusted LVN-equivalent minutes main-
tained. Compare the unadjusted LVN- equivalent minutes maintained
by the facility during the reporting period from paragraph (1) of this
subsection to the LVN-equivalent minutes required of the facility as
determined in subsection (j) of this section. The adjusted LVN-equiv-
alent minutes are determined as follows:

(A) (No change.)

(B) If the number of unadjusted LVN-equivalent min-
utes maintained by the facility during the reporting period is less than
the number of LVN-equivalent minutes required of the facility, but
greater than the minimum LVN-equivalent minutesrequired for partic-
ipation as determined in subsection (j)(1) of thissection, the following
steps are performed.

(i) (No change.)

(ii) Determine the facility’s adjusted accrued
revenue by multiplying the accrued revenue from clause (i) of this
subparagraph by 0.85. [Effective for reporting periods beginning on
or after September 1, 2002, determine the facility’s adjusted accrued
revenue by multiplying the accrued revenue from clause (i) of this
subparagraph by 0.90.]

(iii)-(vi) (No change.)

(n) Staffing accountability. Participating facilities will be re-
sponsible for maintaining the staffing levels determined in subsection
(j) of this section. HHSC will determine the adjusted LVN- equiva-
lent minutes maintained by each facility during the reporting period
by the method described in subsection (m) of this section. [Adjust-
ments to direct carestaff ratesand staffing requirementsand collection
of recoupment and interest amounts, if applicable, will be made upon
determination by HHSC that a facility is failing to meet its staffing re-
quirement.]

(1) (No change.)

(2) In addition, facilities that fail to maintain the required
LVN-equivalent minutes by four or more adjusted LVN-equivalent
minutes, and facilitiesrequired to provide at least four LVN-equivalent
minutes above their minimum staffing requirement, as determined in
subsection (j)(1) of this section, and that fail to meet their minimum
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staffing requirement, are subject to the following: [Participating facil-
ities required to provide less than two LVN-equivalent minutes above
their minimum required LVN-equivalent minutes per resident day, as
determined in paragraph (j)(1) of this subsection, who fail to maintain
adjusted staffing at their required LVN-equivalent minutes and any
participating facilities that fail to maintain adjusted staffing at their
required LVN-equivalent minutes by less than two LVN-equivalent
minuteswill have their direct carestaff ratesand staffing requirements
adjusted to alevel consistent with thehighest adjusted LVN-equivalent
minutes, as defined in subsection (m) of thissection, that they actually
attained. If the adjusted level attained is less than the minimum direct
care staff requirement for participation, the facility will be removed
from participation.]

(A) Effective the first day of the rate year immediately
following the determination that a facility met the qualifications de-
tailed in paragraph (2) of this subsection, the facility will have its en-
rollment in the enhancement program limited to a level consistent with
the highest adjusted LVN-equivalent minutes, as defined in subsection
(m) of thissection, that thefacility actually attained plus two additional
LVN-equivalent minutes. If theadjusted level attained ismorethantwo
LVN-equivalent minutes below the minimum direct care staff require-
ment for participation, thefacility will beprecluded from enrollment in
the enhancement program and will be a nonparticipant. These enroll-
ment limitations will remain in effect for the longer of either one full
rate year or until the first day of the rate year that begins after funds
identified for recoupment from subsections (n) and/or (o) of this sec-
tion are repaid to HHSC or its designee.

[(3) Facilities that are required to provide two or more
LVN-equivalent minutes above their minimum required LVN-equiv-
alent minutes per resident day, as determined in paragraph (j)(1) of
this section and that fail to maintain their required LVN-equivalent
minutes by two or more adjusted LVN-equivalent minutes will have
their direct care staff rates and staffing requirements adjusted to a
level consistent with the highest adjusted LVN-equivalent minutes, as
defined in subsection (m) of this section, that they actually attained.
If the adjusted level attained is less than the minimum direct care
staff requirement for participation, the facility will be removed from
participation. These adjustments will remain in effect for the longer
of either the remainder of the rate year in which the determination
is made plus another full rate year or until the first day of the rate
year after funds identified for recoupment from subsections (n) and/or
(o) of this section are repaid to HHSC or its designee. HHSC or its
designee will collect interest from participating facilities that fail
to maintain their required LVN-equivalent minutes by two or more
LVN-equivalent minutes as follows:]

(B) HHSC or its designee will collect interest from fa-
cilities that meet the qualifications of paragraph (2) of this subsection
as follows:

(i) [(A)] Determine the average excess funds avail-
able to the provider over the reporting period as the recoupment amount
from paragraph (1) of this subsection divided by two.

(ii) [(B)] Determine the annualized average three-
month United States Treasury Bill rate during the provider’s reporting
period as the unweighted monthly average for all months included, ei-
ther partially or fully, in the reporting period.

(iii) [(C)] Determine the interest rate on the recoup-
ment amount by multiplying the annualized average rate from clause
(ii) [subparagraph (B)] of this subparagraph [paragraph] by the number
of days in the reporting period divided by the number of days in the rate
year.

(iv) [(D)] Determine the interest on the recoupment
amount by multiplying the recoupment interest rate calculated in clause
(iii) subparagraph (C) of this subparagraph [paragraph] by the average
excess funds available to the provider over the reporting period from
clause (i) [subparagraph (A)] of this subparagraph [paragraph].

(o) Spending requirements for all facilities. All facilities, par-
ticipants and non-participants alike, are subject to a direct care staff
spending requirement with recoupment calculated as follows:

(1) At the end of the rate year, a spending floor will be
calculated by multiplying accrued Medicaid fee-for-service direct care
staff revenues (net of revenues recouped by HHSC or its designee due
to the failure of the facility to meet a staffing requirement as per sub-
section (n) of this section) by 0.85. [Effective for reporting periods
beginning on or after September 1, 2002, the spending floor will be
calculated by multiplying accrued Medicaid fee-for-servicedirect care
staff revenues (net of revenues recouped by HHSC or its designee due
to failureof thefacility to meet astaffing requirement asper subsection
(n) of this section) by 0.90.]

(2) (No change.)

(p) Mitigation of recoupment. Recoupment of funds described
in subsection (o) of this section may be mitigated as follows.

(1) (No change.)

(2) Performance-based Mitigation. Recoupment of funds
described in paragraph (1)(G) of this subsection will be mitigated based
upon each facility’s compliance with state and federal regulations as
well as on the basis of resident outcomes as follows.

(A)-(F) (No change.)

(G) Facilities whose contracts are terminated, either
voluntarily or involuntarily, prior to the calculation of the performance
weights described in subparagraph (A) of this paragraph are not
eligible for performance-based mitigation.

(q)-(x) (No change.)

(y) Change of ownership. Participation in the enhanced direct
care staff rate confers to the new owner as defined in 40 TAC§19.2308
(relating to Change of Ownership) when there is a change of owner-
ship. The new owner is responsible for the reporting requirements in
subsection (f) of this section for any reporting period days occurring af-
ter the change. If the change of ownership occurs prior to or during an
open enrollment period as defined in subsection (c) of this section and
the new owner has not met all contracting requirements delineated in
40 TAC§19.2301 [of thistitle] (relating to Requirements for Medicaid-
Contracted Facilities) by the end of the open enrollment period, partic-
ipation in the enhanced direct care staff rate as it existed prior to the
ownership change will confer to the new owner. The new owner may
request a higher enhancement level than that conferred by submitting
an acceptable enrollment contract amendment to HHSC. To beaccept-
able, the enrollment contract amendment must be received by HHSC
RateAnalysis no later than 90 daysfrom the datethenew owner is no-
tified in writing by DHS of the ownership- change effective date, be
completed according to instructions, besigned by an authorized signa-
tor as per DHS Form 2031, Corporate Board of Directors Resolution,
and be legible. Such requests will be granted within available funds.

(z) (No change.)

(aa) In cases where a parent company, sole member, or gov-
ernmental body controls more than one nursing facility (NF) contract,
the parent company, sole member, or governmental body may request
at the time each Annual Staffing and Compensation Report is submit-
ted, in a manner prescribed by HHSC, to have its contracts’ compliance
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with the spending requirements detailed in subsection (o) of this section
for theapplicablereporting period evaluated in the aggregate for all NF
contracts it controlled at the end of the rate year or at the effective date
of the change of ownership or termination of its last NF contract. In
limited liability partnerships in which the same single general partner
controls all the limited liability partnerships, that single general part-
ner may make this request. Other such requests will be reviewed on
a case-by-case basis. Anew request to have compliance with spend-
ing requirementsevaluated in theaggregatemust besubmitted for each
reporting period. NF contracts that change ownership or terminate ef-
fective after the end of the applicable reporting period, but prior to the
determination of compliance with spending requirements as per sub-
section (o) of this section, are excluded from all aggregate spending
calculations. Thesecontracts’ compliancewith spending requirements
will be determined on an individual basis and the costs and revenues
will not be included in the aggregate spending calculation.

(bb) (No change.)

(cc) Reinvestment. HHSC will reinvest recouped funds in the
enhanced direct care staff rate program, to the extent that there are qual-
ifying facilities.

(1) Identify qualifying facilities. Facilities meeting the fol-
lowing criteria during the most recent completed reporting period are
qualifying facilities for reinvestment purposes.

(A)-(C) (No change.)

(D) An acceptable Annual Staffing and Compensation
Report for the reporting period was received by HHSC Rate Analysis
at least 30 days prior to the date distribution of available reinvestment
funds was determined.

(2) Distribution of available reinvestment funds. Available
funds are distributed as described below.

(A) HHSC determines units of service provided during
the most recent completed reporting period by each qualifying facility
[requesting and] achieving, with unadjusted LVN-equivalent minutes
as determined in subsection (m)(1) of this section, each enhancement
option above the enhancement option awarded to the facility during the
reporting period and multiplies this number by the rate add-on associ-
ated with that enhancement in effect during the reporting period.

(B) HHSC compares the sum of the products from sub-
paragraph (A) of this paragraph to funds available for reinvestment.

(i) If the product is less than or equal to available
funds, all achieved [requested] enhancements for qualifying facilities
are retroactively awarded for the reporting period.

(ii) If the product is greater than available funds,
retroactive enhancements are granted beginning with the lowest level
of enhancement and granting each successive level of enhancement
until achieved [requested] enhancements are granted within available
funds.

(3)-(5) (No change.)

(dd) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205407

Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER J. PURCHASED HEALTH
SERVICES
DIVISION 4. MEDICAID HOSPITAL
SERVICES
1 TAC §355.8061

The Health and Human Services Commission (HHSC) proposes
to amend §355.8061, concerning the payment for hospital ser-
vices, in its Medicaid Reimbursement Rates chapter. The pro-
posed amendment adds language to allow for supplemental pay-
ments to certain hospitals for providing outpatient services to
high-volumes of Medicaid and uninsured patients in certain large
urban counties.

Don Green, Chief Financial Officer, has determined that for the
first five years the proposed rule is in effect, there will be no fiscal
implications for state government as a result of enforcing or ad-
ministering the proposed rule. The state matching funds for this
program will be made available through intergovernmental trans-
fers from local governments. Local governments will receive ad-
ditional revenues as a result of the supplemental payment pro-
visions of this proposed rule. The additional revenues are esti-
mated to be: $7,500,000 in State Fiscal Year 2003; $7,500,000
in State Fiscal Year 2004; $7,500,000 in State Fiscal Year 2005;
$7,500,000 in State Fiscal Year 2006; $7,500,000 in State Fiscal
Year 2007.

Steve Lorenzen, Director of Rate Analysis, has determined that
for each year of the first five years the proposed section is in ef-
fect, the public benefit anticipated as a result of enforcing this
section will be that additional reimbursement to hospitals serv-
ing high-volumes of Medicaid and uninsured patients will help
maintain access to medically necessary services in certain large
urban counties. There is no anticipated impact on small busi-
nesses and micro-businesses to comply with the section as pro-
posed as they will not be required to alter their business practices
as a result of the section. There are no anticipated economic
costs to persons who are required to comply with the proposed
section. There is no anticipated impact on local employment.

HHSC has determined that this proposed rule is not a "major
environmental rule" as defined by §2001.0225 of the Texas Gov-
ernment Code. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment or
reduce risk to human health from environmental exposure and
that may adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment
or the public health and safety of a state or a sector of the state.
The proposed rule is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

HHSC has determined that the proposed rule does not restrict or
limit an owner’s right to their property that would otherwise exist
in the absence of governmental action and therefore does not
constitute a taking under §2007.043, Government Code.
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Written comments on the proposal may be submitted to Mr. Scott
Reasonover, Rate Analysis Department, Texas Health and Hu-
man Services Commission, 1100 W. 49th Street, Austin, Texas
78756, within 30 days of publication of this proposal in the Texas
Register. In addition, a public hearing concerning the proposed
rule will be held Thursday, September 19, 2002, at 9:00 a.m. in
the public hearing room at the Texas Health and Human Services
Commission, 12555 Riata Vista Circle, Bldg. #3, Austin, Texas.
To comply with federal regulations, a copy of the proposed rule is
being sent to each Texas Department of Human Services (DHS)
office where it will be available for public review upon request.

The rule is proposed under the Texas Government Code,
§531.033, which provides the commissioner of HHSC with
broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the
Texas Government Code, §531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.

The proposed rule affects the Human Resources Code, Chapter
32 and the Texas Government Code, Chapter 531.

§355.8061. Payment for Hospital Services.
(a) The Health and Human Services Commission (commis-

sion) or its designated agent shall reimburse hospitals approved for par-
ticipation in the Texas Medical Assistance Program for covered Title
XIX hospital services provided to eligible Medicaid recipients. The
Texas Title XIX State Plan for Medical Assistance provides for reim-
bursement of covered hospital services to be determined as specified in
paragraphs (1)-(4) [(3)] of this subsection.

(1) The amount payable for inpatient hospital services shall
be determined as specified in§355.8063 [§29.606] of this title (relating
to Reimbursement Methodology for Inpatient Hospital Services).

(2) The amount payable for outpatient hospital services
shall be determined under similar methods and procedures used in the
Social Security Act, Title XVIII, as amended, effective October 1,
1982 through July 31, 2000, by Public Law 97-248, except as may be
otherwise specified by the Health and Human Services Commission.
For the period of September 1, 1999 through and including September
30, 2001, payments to all providers were at 80.3% of allowed costs.
For the period beginning October 1, 2001, Medicaid reimbursement
for outpatient hospital services for high-volume providers, as defined
by the commission, shall be at 84.48% of allowable cost. For the
remaining providers, reimbursement for outpatient hospital services
shall be at 80.3% of allowable cost. For the purpose of establishing
the proposed discount factor, a high-volume provider is defined as
one, which is paid at least $200,000 during calendar year 2000. Any
subsequent changes to the discount will require HHSC to hold a public
hearing on proposed reimbursements before the HHSC approves any
changes. The purpose of the hearing is to give interested parties an
opportunity to comment on the proposed reimbursements. Notice of
the hearing will be provided to the public. The notice of the public
hearing will identify the name, address, and telephone number to
contact for the materials pertinent to the proposed reimbursements. At
least ten working days before the public hearing takes place, material
pertinent to the proposed change will be made available to the public.
This material will be furnished to anyone who requests it. After the
public hearing, if negative comments are received, a summary of the
comments made during the public hearing will be presented to the
HHSC. Reimbursement for outpatient hospital surgery is limited to
the lesser of the amount reimbursed to ambulatory surgical centers
(ASCs) for similar services, the hospital’s actual charge, the hospital’s

customary charge, or the allowable cost determined by the commission
or its designee.

(3) Variances shall be accounted for in the Texas State Plan
for Medical Assistance or as otherwise specified by the commission.

(4) Notwithstanding other provisions of this chapter and
subject to the availability of funds, supplemental payments will be
made each state fiscal year in accordance with this paragraph to
eligible hospitals that serve high volumes of Medicaid and uninsured
patients.

(A) Supplemental payments are available under
this paragraph for outpatient hospital services provided by a pub-
licly-owned hospital or hospital affil iated with a hospital district in
Bexar, Dallas, Ector, El Paso, Harris, Lubbock, Nueces, Tarrant, and
Travis counties on or after July 6, 2001.

(B) State funding for supplemental payments autho-
rized under this paragraph will be limited to and obtained through
intergovernmental transfers of local or hospital district funds. The
supplemental payments described in this subsection will be made in
accordance with the applicable regulations regarding the Medicaid
upper limit provisions codified at 42 C.F.R. §447.321.

(C) The publicly-owned hospital or hospital affiliated
with a hospital district in a county listed in subparagraph (A) of this
paragraph that incurs thegreatest amount of cost for providing services
to Medicaid and uninsured patients, will be eligible to receive supple-
mental high volumepayments. Thesupplemental paymentsauthorized
under this subsection are subject to the following limits:

(i) In each state fiscal year the amount of inpatient
supplemental payments and outpatient supplement payments may not
exceed the hospital’s "hospital specific limit," as determined under
§355.8065(f)(2)(E) of this chapter (relating to Additional Reimburse-
ment to Disproportionate Share Hospitals); and

(ii) The amount of outpatient supplemental pay-
ments and fee-for-service Medicaid outpatient payments the hospital
receives in a state fiscal year may not exceed Medicaid billed charges
for outpatient services provided by the hospital to fee-for-service
Medicaid recipients in accordance with 42 C.F.R. §447.325.

(D) An eligible hospital will receive quarterly supple-
mental payments. Thequarterly paymentswill belimited to one-fourth
of the difference between the hospital’s Medicaid fee-for-service out-
patient Medicaid payments received and 100% of Medicaid allowable
outpatient hospital cost. Medicaid payments and cost will be based on
a twelve consecutive-month period of fee-for-service claims data se-
lected by HHSC.

(E) For purposes of calculating the "hospital specific
limit" under thisparagraph, the"cost of servicesto uninsured patients"
and "Medicaid shortfall", as defined by Texas Administrative Code
§355.8065(b)(5) and (16), will be adjusted as follows:

(i) Theamount of Medicaid payments(including in-
patient and outpatient supplemental payments) that exceed Medicaid
cost will be subtracted from the "Medicaid shortfall."

(ii) The amount of the " Medicaid shortfall," as ad-
justed in accordance with clause (i) of this subparagraph, will be sub-
tracted from the "cost of services to uninsured patients" to ensure that,
during any state fiscal year, a hospital does not receive more in total
Medicaid payments (inpatient and outpatient payments, graduate med-
ical education payments, supplemental paymentsand disproportionate
share hospital payments) than itscost of serving Medicaid patients and
patients with no health insurance.
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(b) Title XIX providers may not carry forward those unreim-
bursed costs attributed to either the lower costs or charge limitations
authorized by 42 Code of Federal Regulations§405.455 et seq., effec-
tive for all accounting periods beginning on or after January 1, 1982.

(c) The direct and indirect costs of caring for charity patients
shall have no relationship to eligible recipients of the Texas Medical
Assistance program and are not allowable costs under the Texas Title
XIX Medical Assistance program. Obligations by hospitals to provide
free care, under the Hill-Burton Act or any other arrangement as a con-
dition to secure federal grants or loans, are not recognized as a cost
under the Texas Medical Assistance program.

(d) The contents of subsection (a)-(c) of this section do not
describe the amount, duration, or scope of services provided to eligible
recipients under the Texas Medical Assistance Program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205424
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 424-6576

♦ ♦ ♦
1 TAC §355.8063

The Health and Human Services Commission (HHSC) proposes
to amend §355.8063, concerning the reimbursement methodol-
ogy for inpatient hospital services, in its Medicaid Reimburse-
ment Rates chapter. The proposed amendments add language
to implement cost-containment provisions mandated by the 77th
Legislature and add four counties to the list of counties with
a hospital eligible to receive supplemental payments for hospi-
tals serving high-volumes of Medicaid and uninsured patients.
The proposed amendments will implement changes necessary
to maintain cost-effective reimbursement for Medicaid hospital
inpatient services within appropriated funds for the 2002-2003
biennium.

Article II, section 33 of the Special Provisions Relating to All
Health and Human Services Agencies contained in the General
Appropriations Act (Act of May 22, 2001, 77th Leg., R.S.) directs
HHSC to implement certain cost containment initiatives for the
Texas Medicaid program.

These initiatives include, but are not limited to, initiatives speci-
fied in section 33. HHSC proposes to achieve some of the cost
containment initiatives required by section 33, in part, through
the adoption of the changes in the reimbursement for Medicaid
inpatient hospital services proposed in this amendment.

The proposed amendment modifies subsection (n)(2) of
§355.8063 to suspend the application of the cost-of-living index
to the Medicaid standard dollar amount established for state
fiscal year 2003. Subsection (t) of §355.8063 is amended to
add Ector, Lubbock, Nueces, and Travis counties to the list
of counties eligible for Medicaid high-volume supplemental
payments. The proposed amendment adds a new subsection
(u) that prescribes a methodology for calculating a high-volume
reimbursement adjustment factor for certain hospitals and to

be included in the calculation of the Medicaid standard dollar
amount for state fiscal year 2003.

Don Green, Chief Financial Officer, has determined that for the
first five years the proposed rule is in effect, there will be no
fiscal implications for state and local governments as a result
of enforcing or administering the cost containment provisions
of the proposed rule. Local governments will incur additional
costs to administer the supplemental payments provisions of
these rules; however, additional revenues will offset any such
cost which are estimated to be minimal. Additional revenue
to local governments with hospitals serving high-volumes of
Medicaid and uninsured patients as a result of the supplemental
payments provisions is estimated to be $10,200,000 in State
Fiscal Year 2003; $10,200,000 in State Fiscal Year 2004;
$10,200,000 in State Fiscal Year 2005; $10,200,000 in State
Fiscal Year 2006; $10,200,000 in State Fiscal Year 2007.

Steve Lorenzen, Director of Rate Analysis, has determined that
for each year of the first five years the proposed sections are in
effect, the public benefit anticipated as a result of enforcing the
proposed sections will be to provide HHSC with greater flexibility
in determining supplemental payments and to maintain cost-ef-
fective reimbursement for hospital inpatient services within ap-
propriated funds for the 2002-2003 biennium. There is no antici-
pated impact on small businesses and micro-businesses to com-
ply with the sections as proposed as they will not be required to
alter their business practices as a result of the sections. There
are no anticipated economic costs to persons who are required
to comply with the proposed sections. There is no anticipated
impact on local employment.

HHSC has determined that these proposed rules are not "major
environmental rules" as defined by §2001.0225 of the Texas
Government Code. "Major environmental rule" is defined
to mean a rule the specific intent of which is to protect the
environment or reduce risk to human health from environmental
exposure and that may adversely affect in a material way the
economy, a sector of the economy, productivity, competition,
jobs, the environment or the public health and safety of a state
or a sector of the state. The proposed rules are not specifically
intended to protect the environment or reduce risks to human
health from environmental exposure.

HHSC has determined that these proposed rules do not restrict
or limit an owner’s right to their property that would otherwise
exist in the absence of governmental action and therefore do not
constitute a taking under §2007.043, Government Code.

Written comments on the proposal may be submitted to Mr. Scott
Reasonover, Rate Analysis Department, Texas Health and Hu-
man Services Commission, 1100 W. 49th Street, Austin, Texas
78756, within 30 days of publication of this proposal in the Texas
Register. In addition, a public hearing concerning the proposed
rules will be held Thursday, September 19, 2002, at 9:00 a.m.
in the public hearing room at the Texas Health and Human Ser-
vices Commission, 12555 Riata Vista Circle, Bldg. #3, Austin,
Texas. To comply with federal regulations, a copy of the pro-
posed rules is being sent to each Texas Department of Human
Services (DHS) office where it will be available for public review
upon request.

The rules are proposed under the Texas Government Code,
§531.033, which provides the commissioner of HHSC with
broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal

PROPOSED RULES August 30, 2002 27 TexReg 8075



medical assistance (Medicaid) program in Texas; and the
Texas Government Code, §531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.

The proposed rules affect the Human Resources Code, Chapter
32 and the Texas Government Code, Chapter 531.

§355.8063. Reimbursement Methodology for Inpatient Hospital Ser-
vices.

(a)-(m) (No change.)

(n) Adjustments to base year claims data.

(1) (No change.)

(2) The HHSC [department] or its designee updates the
standard dollar amount each year for each payment division by apply-
ing a cost-of-living index to the standard dollar amount established for
the base year. The cost-of-living update for state fiscal year 2003 will
not be applied to the standard dollar amount for admissions during the
period September 1, 2002 through August 31, 2003. The index used
to update the standard dollar amounts is the greater of:

(A)-(B) (No change.)

(o)-(s) (No change.)

(t) Notwithstanding other provisions of this chapter [subchap-
ter andsubject to theavailability of funds], supplemental payments will
be made each state fiscal year in accordance with this subsection to el-
igible hospitals that serve high volumes of Medicaid and uninsured pa-
tients.

(1) Supplemental payments are available under this subsec-
tion for inpatient hospital services provided by a publicly-owned hospi-
tal or hospital affiliated with a hospital district in Bexar, Dallas,Ector,
El Paso, Harris, Lubbock, Nueces, [and] Tarrant,and Travis counties
on or after July 6, 2001.

(2) (No change.)

(3) In each county listed in paragraph (1) of this subsec-
tion, the publicly-owned hospital or hospital affiliated with a hospital
district that incurs the greatest amount of cost for providing services
to Medicaid and uninsured patients, will be eligible to receive supple-
mental high volume payments. The supplemental payments authorized
under this paragraph are subject to the following limits:

(A) In each state fiscal year the amount of any inpatient
supplemental payments and outpatient supplemental payments may not
exceed the hospital’s "hospital specific limit," as determined under
§355.8065(f)(2)(E)[(D)] of this chapter (relating to Reimbursement to
Disproportionate Share Hospitals (DSH)); and

(B) (No change.)

(4) An eligible hospital will receive quarterly supplemental
payments. The quarterly payments will be limited to one-fourth of the
lesser of:

(A) (No change.)

(B) The difference between the hospital’s "hospital spe-
cific limit," as determined under§355.8065(f)(2)(E)[(D)] of this chap-
ter and the hospital’s DSH payments as determined by the most recently
finalized DSH reporting period.

(5) (No change.)

(u) In accordancewith thissubsection and subject to theavail-
ability of funds, ahigh volumeadjustment factor will be included in the

calculation of thestatefiscal year 2003 (September 1, 2002 through Au-
gust 31, 2003) Standard Dollar Amount described in subsection (a)(4)
of this section for eligible hospitals. For purposes of this subsection,
payments made in state fiscal year 2003, prior to the effective date of
this subsection, may be adjusted in accordance with the methodology
set out in this subsection.

(1) Eligible Hospitals. All non-state owned or operated,
non public, DRG reimbursed hospitals located in urban countieswith a
population greater than 100,000, and Medicaid daysgreater than 175%
of themean Medicaid days in state fiscal year 2001 (September 1, 2000
through August 31, 2001) will beeligible for ahigh volumeadjustment
to their SDA. Medicaid days will be based on hospital claims data se-
lected by HHSC. County population will be based on the 2000 United
States census.

(2) All eligible hospitals in countieswith apopulation less
than 1,000,000 will receive ahigh volume adjustment factor of 6.50%;
eligible hospitals in counties with a population greater than 1,000,000
will receive a high volume adjustment factor of 10.25%.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205425
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 424-6576

♦ ♦ ♦
1 TAC §355.8065

The Health and Human Services Commission (HHSC) proposes
to amend §355.8065, concerning the Texas Medicaid Dispro-
portionate Share Hospital Program, in its Medicaid Reimburse-
ment Rates chapter. The proposal amends subsection (f) of
section 355.8065 to reflect application of conversion factors to
monthly disproportionate share hospital payments during state
year 2003. The proposed amendment also changes obsolete
references to the "department" and replaces them with refer-
ences to HHSC.

Don Green, Chief Financial Officer, has determined that for the
first five years the proposed rule is in effect, there will be no
fiscal implications for state government as a result of enforcing
or administering the section. There will be no fiscal impact on
local governments as a result of enforcing or administering the
section.

Steve Lorenzen, Director of Rate Analysis, has determined that
for each year of the first five years the proposed section is in
effect, the public benefit anticipated as a result of enforcing the
section will be increased stability within the Texas hospital indus-
try. There is no anticipated impact on small businesses and mi-
cro-businesses to comply with the section as proposed as they
will not be required to alter their business practices as a result of
the section. There are no anticipated economic costs to persons
who are required to comply with the proposed section. There is
no anticipated impact on local employment.

HHSC has determined that this proposed rule is not a "major
environmental rule" as defined by §2001.0225 of the Texas Gov-
ernment Code. "Major environmental rule" is defined to mean a
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rule the specific intent of which is to protect the environment or
reduce risk to human health from environmental exposure and
that may adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment
or the public health and safety of a state or a sector of the state.
The proposed rule is not specifically intended to protect the en-
vironment or reduce risks to human health from environmental
exposure.

HHSC has determined that this proposed rule does not restrict
or limit an owner’s right to their property that would otherwise
exist in the absence of governmental action and therefore does
not constitute a taking under §2007.043, Government Code.

Written comments on the proposal may be submitted to Mr. Scott
Reasonover, Rate Analysis Department, Texas Health and Hu-
man Services Commission, 1100 W. 49th Street, Austin, Texas
78756, within 30 days of publication of this proposal in the Texas
Register. In addition, a public hearing concerning the proposed
rule will be held Thursday, September 19, 2002, at 9:00 a.m. in
the public hearing room at the Texas Health and Human Services
Commission, 12555 Riata Vista Circle, Bldg. #3, Austin, Texas.
To comply with federal regulations, a copy of the proposed rule is
being sent to each Texas Department of Human Services (DHS)
office where it will be available for public review upon request.

The rule is proposed under the Texas Government Code,
§531.033, which provides the commissioner of HHSC with
broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the
Texas Government Code, §531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.

The proposed rule affects the Human Resources Code, Chapter
32 and the Texas Government Code, Chapter 531.

§355.8065. Additional Reimbursement to Disproportionate Share
Hospitals.

(a) (No change.)

(b) Definitions. For purposes of this section, the following
words and terms, shall have the following meanings, unless the con-
text clearly indicates otherwise.

(1) (No change.)

(2) Bad debt charges--Uncollectible inpatient and outpa-
tient charges that result from the extension of credit. Bad debt charges
are used in the calculation of charges attributed to uninsured patients
as defined in paragraph (5) of this subsection, and are used only in the
limited circumstances described in subsection (f)(2)(E)[(D)](iv) of this
section.

(3) (No change.)

(4) Charity charges--Total amount of hospital charges for
inpatient and outpatient services attributed to charity care in a hospital
fiscal year. These charges do not include bad debt charges, contrac-
tual allowances or discounts (other than for indigent patients not eli-
gible for medical assistance under the approved Medicaid state plan);
that is, reductions or discounts in charges given to other third party
payers such as, but not limited to, health maintenance organizations,
Medicare, or Blue Cross. Charity charges are used in the calculation
of charges attributed to uninsured patients as defined in paragraph (5)
of this subsection, only in the limited circumstances described in sub-
section (f)(2)(E)[(D)](iv) of this section. The amount of total charity

charges must be consistent with the amount reported on the Texas De-
partment of Health’s (department) annual hospital survey.

(5)-(31) (No change.)

(c)-(e) (No change.)

(f) Reimbursing Medicaid disproportionate share hospitals.
The commission [department] shall reimburse Medicaid dispropor-
tionate share hospitals on a monthly basis. Monthly payments will
equal one-twelfth of annual payments unless it is necessary to adjust
the amount because payments will not be made for a full 12-month
period, to comply with the annual state disproportionate share hospital
allotment, or to comply with other state or federal disproportionate
share hospital program requirements. Before the start of the next
state fiscal year, the commission [department] determines the size
of the available funds to reimburse disproportionate share hospitals
for the next state fiscal year, which begins each September 1. The
funds available to reimburse the state chest hospitals and state mental
hospitals equal the total of their adjusted hospital specific limits. The
available fund for the remaining hospitals equals the lesser of the
funds remaining in the state’s annual disproportionate share hospital
allotment or the sum of qualifying hospitals’ adjusted hospital specific
limits. Payments shall be made in the following manner, unless
the commission [department] determines the hospital’s proposed
reimbursement has exceeded its specific limit.

(1) (No change.)

(2) For the remaining hospitals, payments will be based on
both weighted inpatient Medicaid days and weighted low income days.
The commission [department] weighs each hospital’s total inpatient
Medicaid days and low income days by the appropriate weighing fac-
tor. The commission [department] defines a low income day as a day
derived by multiplying a hospital’s total inpatient census days from its
fiscal year ending in the previous calendar year by its low income uti-
lization rate. Hospital districts and city/county hospitals with greater
than 250 licensed beds in the state’s largest MSAs shall receive weights
based proportionally on the MSA population according to the most re-
cent decennial census. MSAs with populations greater than or equal to
150,000, according to the most recent decennial census, are considered
as the "largest MSAs." Children’s hospitals also shall receive weights
because of the special nature of the services they provide. All other
hospitals receive weighing factors of 1.0. The inpatient Medicaid days
of each hospital shall be based on the latest available state fiscal year
data for patients entitled to Title XIX benefits. The available fund shall
be divided into two parts. One half of the available fund will reimburse
each qualifying hospital on a monthly basis by its percent of the total
inpatient Medicaid days. One-half of the available fund will reimburse
each qualifying hospital by its percent of the total low income days.
The commission [department] determines whether hospitals in rural ar-
eas will receive 5.5% or more of the gross disproportionate share hospi-
tal funds for non-state hospitals. If hospitals in rural areas will receive
at least 5.5% of the gross non-state hospitals funds, the commission
[department] will reimburse them using existing principles. If hospi-
tals in rural areas will not receive at least 5.5% of gross non-state hos-
pital funds, the commission [department] will reimburse them at 5.5%
of non-state hospital funds, using existing principles. Reimbursement
for the remaining hospitals is determined monthly as follows.

(A)-(C) (No change.)

(D) For state fiscal year 2003 (September 1, 2002,
through August 31, 2003), the monthly disproportionate share pay-
ment calculated under subparagraph (C) of this paragraph is subject to
a conversion factor that is applied as follows:
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(i) A conversion factor of 1.10 is applied to pay-
ments made to hospital districts located in MSAs with populations
greater than 3 million.

(ii) A conversion factor of 1.163881 is applied to
paymentsmadeto hospital districts and city hospitals located in MSAs
with populations between 1 and 3 million.

(iii) A conversion factor of .974 is applied to pay-
ments made to children’s hospitals.

(iv) A conversion factor of .798724isapplied topay-
ments made to private, urban, general hospitals located in a MSA.

(v) A conversion factor of 1.0 isapplied to payments
made to all other hospitals.

(vi) For purposes of this section, a private, urban,
general hospital is defined as a hospital that is not operated by a polit-
ical subdivision of the state, is not licensed under Chapter 577, Health
and Safety Code, to provide mental health services or is not exempted
from the Medicare and Medicaid prospective payment systems as a
children’s hospital, and is eligible for additional reimbursement from
the disproportionate share hospital fund.

(E) [(D)] The commission [department] or its designee
determines the hospital specific limit for each disproportionate share
hospital. This limit is the sum of a hospital’s Medicaid shortfall, as
defined in subsection (b)(16) of this section, and its cost of services
to uninsured patients, as defined in subsection (b)(5) of this section,
multiplied by the appropriate inflation update factor, as provided for in
subsection (g)(2)(E) of this section.

(i) The Medicaid shortfall includes total Medicaid
billed charges and any Medicaid payment made for the corresponding
inpatient and outpatient services delivered to Texas Medicaid clients,
as determined from the hospital’s fiscal year claims data, regardless of
whether the claim was paid. These denied claims include, but are not
limited to, patients whose spell of illness claims were exhausted, or
payments were denied due to late filing. See subsection (b)(16) of this
section for definition of "Medicaid shortfall."

(ii) The total Medicaid billed charges for each hospi-
tal are converted to cost, utilizing a calculated cost-to-charge ratio (in-
patient and outpatient). The commission [department] or its designee
determines that ratio by using the hospital’s Form HCFA 2552, Hos-
pital and Hospital Health Care Complex Cost Report, that was sub-
mitted for the fiscal year ending in the previous calendar year. The
commission [department] or its designee uses the latest available Med-
icaid cost report in the absence of the Medicaid cost report submitted
in the fiscal year ending in the previous calendar year. To determine
the cost-to-charge ratio (inpatient and outpatient) for each hospital, the
commission [department] or its designee uses the total cost from the
HCFA 2552, Worksheet B, Part I, Column 25, and total charges from
the HCFA 2552, Worksheet C Part I, Column 6. The ratio is the total
cost divided by the total gross patient charges.

(iii) The commission or its designee determines the
cost of services to patients who have no health insurance or source of
third party payments for services provided during the fiscal year for
each hospital. Hospitals are surveyed each year to determine charges
that can be attributed to patients without insurance or other third party
resources. The charges from reporting hospitals are multiplied by each
hospital’s cost-to-charge ratio (inpatient and outpatient) to determine
the cost.

(iv) Hospitals that do not respond to the survey, or
that are unable to determine accurately the charges attributed to pa-
tients without insurance, shall have their bad debt charges as defined in

subsection (b)(2) of this section, and their charity charges as defined in
subsection (b)(4) of this section, reduced by a percentage derived from
a representative sample of hospitals to be determined annually by the
commission or its designee. The commission or its designee derives the
percentages using the following formula; for each specific category of
hospitals listed in clause (v) of this subparagraph, the commission or its
designee sums the total amount of charges for patients without health
insurance or other third party payments. For each specific category of
hospitals listed in clause (v) of this subparagraph, the commission or its
designee sums the charity and bad debt charges. For each specific cat-
egory of hospitals listed in clause (v) of this subparagraph, the depart-
ment then divides the charges for patients without health insurance or
other third party payments by the sum of charity and bad debt charges.
The commission or its designee then uses the resulting ratio for each
specific category of hospitals listed in clause (v) of this subparagraph
in the following manner. Individual hospitals that do not respond to the
survey, or that are unable to accurately determine the charges attributed
to patients without insurance have their hospital’s individual sum of
bad debt and charity charges multiplied by the appropriate ratio for the
specific hospital category. After the commission or its designee has
calculated a value for the charges for patients without health insurance
or other source of third party payment for each individual hospital, the
commission or its designee multiplies each hospital’s calculated value
by that hospital’s cost-to-charge ratio (inpatient and outpatient) to ob-
tain the proxy cost of services delivered to uninsured patients at each
hospital.

(v) The representative sample of hospitals is one of
the following specific categories of hospitals: urban public, other ur-
ban, rural, state-operated psychiatric and nonstate psychiatric. In the
event that less than 20% of the hospitals in a specific category provide
data to the commission or its designee, the commission or its designee
uses the overall ratio calculated for all responding hospitals. The com-
mission or its designee creates additional categories, by submitting a
state plan amendment, as it deems appropriate for the economic and
efficient operation of the Medicaid disproportionate share hospital pro-
gram.

(vi) After the commission or its designee determines
each disproportionate share hospital’s cost of services to patients who
have no health insurance or source of third party payments for services
provided during the year, the commission or its designee subtracts from
each hospital’s cost of services the amount of payments made by or on
behalf of those patients who have no health insurance or source of third
party payments for services provided during the year.

(F) [(E)] The commission or its designee shall trend
each hospital’s "hospital specific limit" calculated from its historical
base period cost report to the state’s fiscal year disproportionate share
program. For hospitals without a full 12-month fiscal year cost report,
the commission or its designee shall convert their costs to annualized
hospital specific limits. The commission or its designee shall use the
inflation rates described in subsection(b)(12) of this section [title]. The
commission or its designee shall calculate the number of months from
the mid-point of the hospital’s cost reporting period to the mid-point of
the state fiscal year disproportionate share program. The commission
or its designee shall then multiply the portion of the hospital’s cost re-
port year occurring in the state fiscal year by the inflation update factor
used for each state fiscal year in the calculation of hospital reimburse-
ment rates for each state fiscal year. The product of these calculations
shall be multiplied by each hospital’s "hospital specific limit" to obtain
each hospital’s "adjusted hospital specific limit."
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(G) [(F)] The commission or its designee compares the
projected payment for each disproportionate share hospital, as deter-
mined by subsections (d) and (e) of this section, with its adjusted hospi-
tal specific limit, as determined by subparagraphs (E) and (F) [(D) and
(E)] of this paragraph. If the hospital’s projected payment is greater
than its adjusted hospital specific limit, the commission or its designee
reduces the hospital’s payment to its adjusted hospital specific limit.

(H) [(G)] If there are disproportionate share hospital
funds left in the available fund for the remaining hospitals, because
some hospitals have had their disproportionate share hospital payments
reduced to their adjusted hospital specific limits, the commission or
its designee distributes the excess funds according to the provisions
in this section. For hospitals whose projected disproportionate share
hospital payments are less than their adjusted hospital specific limits,
the commission or its designee does the following:

(i) calculate the difference between its adjusted hos-
pital specific limit and its projected disproportionate share hospital pay-
ment;

(ii) add all of the differences from clause (i) of this
subparagraph;

(iii) calculate a ratio for each hospital by dividing the
difference from clause (i) of this subparagraph by the sum for clause
(ii) of this subparagraph; and

(iv) multiply the ratio from clause (iii) of this sub-
paragraph by the remaining available fund. Remaining Available Fund
x

(I) [(H)] Only those hospitals that are below their ad-
justed hospital specific limits are eligible to participate in this distribu-
tion. The disproportionate share hospital funds remaining in the avail-
able fund are distributed to the hospitals that have not already reached
their adjusted hospital specific limits. Each hospital’s total dispropor-
tionate share payment (including the redistribution of excess funds)
cannot exceed its adjusted hospital specific limit.

(g)-(i) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205426
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 43. TUBERCULOSIS
SUBCHAPTER A. CATTLE
4 TAC §43.2

The Texas Animal Health Commission proposes to amend Chap-
ter 43, §43.2, entitled, "Tuberculosis." Specifically, the proposal

is amending Section 43.2, related to Interstate Movement. The
purpose of this proposal is to put in place tuberculosis test re-
quirements for cattle moving interstate and coming from Mexico.
The amendments also modify existing movement requirements
to confirm the changes in the federal standards as well as to reor-
ganize current subsections to follow a more logical progression.

On June 6, 2002, the United States Department of Agriculture
(USDA), Animal and Plant Health Inspection Service (APHIS)
published an interim rule (Docket 02-021-1) that removed the
split-state status of Texas for tuberculosis (TB) and reclassified
the state as Modified Accredited Advanced effective June 3,
2002. Based on that change of status, all Texas breeding cattle
will be required to have been tested negative for tuberculosis
within 60 days of interstate movement, or originate from a TB
accredited free herd, or move directly to slaughter. The current
federal rule, found in Title 9 of the Code of Federal Regulations,
Chapter 77, Section 77.7, requires that an Accredited Free state
that has diagnosed tuberculosis in two or more herds within
a 48-month period will be reclassified as Modified Accredited
Advanced.

The problem of tuberculosis in feeder cattle imported from Mex-
ico has been well documented for more than 20 years. The
Binational Committee of the USAHA has been instrumental in
development of TB programs in the northern states of Mexico
in an effort to reduce the risk of importation of infected cattle.
These efforts resulted in significant declines in both the number
and rate of TB infected Mexican origin cattle slaughtered at US
plants during the period 1993-1998. However, there has been
an equally significant increase in both the number and rate of in-
fected Mexican steers slaughtered in 1999-2002. This reversal
in trends and the associated risks warrant consideration of ad-
ditional safeguards to address these risks. The commission be-
lieves the greatest risk lies in those feeder cattle that are grazed
in proximity to herds of US breeding cattle. During the period
1997-2001, our records indicate that 109 cases of TB were de-
tected in Mexican feeder cattle that were grazed or fed in Texas.
These cattle originated from 76 different feedyard lots. Follow-up
epidemiological investigations document that 50 percent (38/76)
of these lots were grazed in Texas prior to entering the feedyard.

The commission is proposing additional requirements for entry
of feeder cattle from Mexico. These regulations would limit the
entry of such cattle to an approved feedyard or an approved
pasture. The concept of an approved feedyard is that all cat-
tle entering the facility are fed for slaughter only, and may not be
moved to any destination other than another approved feedyard,
approved pasture, or direct to slaughter. These facilities would
be prohibited from feeding or growing replacement beef or dairy
cattle. The approval of pastures to be used for grazing of Mexi-
can feeder cattle would require that the owner or operator of the
premise apply for a permit from the TAHC prior to stocking with
such cattle. The owner or operator must meet specifications for
fencing and other barriers (roads, rivers, etc.) that effectively pre-
vent contact with all breeding cattle and any other cattle that are
not on the premises defined in the approved pasture agreement.
The provisions would also include identification requirements for
US feeder cattle that are exposed to, or grazed with these an-
imals. All cattle on these approved pastures will be moved by
permit to approved pastures, approved feedyards or slaughter.

There are control risks associated with TB in roping/rodeo cattle
imported from Mexico. The problem with TB in rodeo and rop-
ing cattle imported from Mexico is similar to those described for
feeder cattle. It is difficult to estimate prevalence of infection in
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this class of cattle due to the fact that APHIS does not routinely
discriminate between rodeo/roping cattle and feeder cattle on the
VS Form 17-30 importation documents. Many, if not most, ani-
mals imported for use as roping stock are noted as feeder steers
on the import documents. TAHC and APHIS records document
that at least 11 percent (6/54) of investigations of Mexican cat-
tle cases closed in FY 2001-2002 were determined to be cattle
used for rodeo/roping purposes. Research of import records at
the APHIS port of Del Rio, Texas for the same period indicates
that six percent of feeder cattle imports are roping/rodeo cattle.
Therefore, the commission believes that the prevalence of TB in
this class of cattle is at least comparable, if not greater than in
feeder cattle. In addition, commission experience with the risk
imposed by these cattle includes two tracebacks involving Mex-
ican origin rodeo/roping cattle in FY 1999-2000 that resulted in
the depopulation of 89 additional cattle exposed to TB infection.
Since this class of cattle live much longer and are subject to
more extensive movements and potential contacts with US cattle
compared to feeder cattle, we propose that more stringent safe-
guards be developed to control the risks.

Section 43.2 is being reorganized to put the subsections in a
more logical order. Subsections (a) and (b) are regarding en-
try requirements from other states and areas which have a fed-
eral tuberculosis status. Subsections (c) are regarding the spe-
cial requirements for the state of Michigan and the tuberculosis
quarantine areas in Michigan. Subsection (e) is from a foreign
country which has a similar tuberculosis accredited status and
Subsection (f) is for countries or areas without such a program.
Subsection (g) is for cattle from Mexico. Subsection (h) is for
breeding cattle of Texas origin moving interstate.

The commission is amending the entry requirements, as
proposed in subsection (a) and (b) from other states to reflect
changes in the federal interstate movement requirements as
contained in 9 CFR, Part 77.8 through 77.31.

The commission is making amendments to requirements for cat-
tle originating from Mexico. The commission is repealing the ex-
isting language which addressed the different status states as
recommended by the Binational Committee. Those classifica-
tions are no longer reflective of the current federal entry require-
ments and, as such, the commission repeals that language and
proposes amendments which are reflective of the current fed-
eral standard. The commission makes a change to subsection
(f) (1) that testing of sexually intact animals from countries with-
out a comparable tuberculosis program will be performed by a
veterinarian employed by the TAHC or APHIS/VS. This reflects
the current handling of these cattle by commission standard.

In addition, for cattle from Mexico, the commission is rec-
ommending the following entry requirements: 1.) Sexually
neutered horned cattle imported from Mexico must originate
from a herd which has passed a whole herd test within 12
months prior to importation; 2.) These animals are to be TB
tested by a USDA/APHIS veterinarian at the port of entry; 3.)
They are to be permitted to a premise of destination under Hold
Order until permanently identified by methods approved by the
Commission (i.e., firebrand, hornbrand or other appropriate
methods) and retested for TB 60-120 days after importation at
the owner’s expense; and 4.) they are to be retested annually
at the owner’s expense.

Mr. Bruce Hammond, Deputy Director for Administration and Fi-
nance, Texas Animal Health Commission, has determined for the
first five-year period the rules are in effect, there will be additional
fiscal implications for state government as a result of enforcing or

administering the rules. The funding for this exceptional item is
added in the commission’s appropriation request and would be
used to control risks associated with tuberculosis in feeder cattle
imported from Mexico. The commission estimates that the total
cost of enforcing this rule will be $5,023,958 for fiscal years 2003
through 2005. A three year cost is provided because it is antic-
ipated that at the end of this period the state will have attained
"free" status and the program will no longer be required. Emer-
gency funding from the state for fiscal year 2003 in the amount
of $226,860 along with authority to add an additional 13 FTEs
will be requested for the Governor’s Office of Budget, Planning
and Policy. Federal funding to be used primarily for TB testing of
dairy animals and purebred beef herds in fiscal year 2003 is to
requested in the amount of $4,074,832. An exceptional funding
item for fiscal years 2004 and 2005 with the agency’s Legislative
Appropriations Request submittal seeks funding and the FTE au-
thority to continue the control of the risk of TB in the amount of
$220,742 for each year, or a total of $441,484 for the biennium.

Mr. Hammond also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated
as a result of enforcing the rules will be to protect the Texas live-
stock industry, and specifically cattle, from cattle movements into
the state which expose Texas animals to tuberculosis. There is
a cost to the local producers who handle such livestock with as-
sociated test costs, but the overall intent of the rule is to protect
the Texas livestock industry with all the benefits associated with
becoming a tuberculosis free state.

In accordance with Government Code, Section 2001.022, this
agency has determined that the adopted rule will not impact lo-
cal economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

The agency has determined that the proposed governmental ac-
tion will not affect private real property. These adopted rules are
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identification,
reporting of disease, and treatment, in accordance with 4 TAC,
Section 59.7, and are, therefore, compliant with the Private Real
Property Preservation Act in Government Code, Chapter 2007.

Comments regarding the proposed amendments may be sub-
mitted to Edith Smith, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758, by fax at (512) 719-0721 or
by e-mail at "esmith@tahc.state.tx.us."

Chapter 43 is proposed under the following statutory authority as
found in Chapter 161 of the Texas Agriculture Code. The com-
mission is vested by statute, Section 161.041 (a), with the re-
quirement to protect all livestock, domestic animals, and domes-
tic fowl from disease. The commission is authorized, by Section
161.041 (b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the com-
mission determines that a disease listed in Section 161.041 of
this code or an agent of transmission of one of those diseases
exists in a place in this state among livestock, or that livestock
are exposed to one of those diseases or an agent of transmis-
sion of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place. That
is found in Section 161.061.

As a control measure, the commission by rule may regulate
the movement of animals. The commission may restrict the
intrastate movement of animals even though the movement
of the animals is unrestricted in interstate or international
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commerce. The commission may require testing, vaccination,
or another epidemiologically sound procedure before or after
animals are moved. That is found in Section 161.054. An agent
of the commission is entitled to stop and inspect a shipment of
animals or animal products being transported in this state in
order to determine if the shipment originated from a quarantined
area or herd; or determine if the shipment presents a danger to
the public health or livestock industry through insect infestation
or through a communicable or noncommunicable disease. That
authority is found in Section 161.048.

Section 161.005 provides that the commission may authorize
the executive director or another employee to sign written instru-
ments on behalf of the commission. A written instrument, includ-
ing a quarantine or written notice signed under that authority, has
the same force and effect as if signed by the entire commission.

Section 161.061 provides that if the commission determines that
a disease listed in Section 161.041 of this code or an agency of
transmission of one of those diseases exists in a place in this
state or among livestock, exotic livestock, domestic animals, do-
mestic fowl, or exotic fowl, or that a place in this state where
livestock, exotic livestock, domestic animals, domestic fowl, or
exotic fowl are exposed to one of those diseases or an agency
of transmission of one of those diseases, the commission shall
establish a quarantine on the affected animals or on the affected
place. No other statutes, articles, or codes are affected by the
amendments.

§43.2. Interstate Movement Requirements.

(a) All cattleand bison originatingfromafederally recognized
accredited tuberculosis free state, or area, as provided by Title 9 of the
Codeof Federal Regulations, Part 77, Section77.8, or fromatuberculo-
sis accredited herd are exempt from tuberculosis testing requirements.

(b) All cattle and bison originating from a state or area with
anything lessthanatuberculosisfreestatestatusshall betestednegative
for tuberculosisin accordancewith theappropriatestatusrequirements
as contained in Title 9 of the Code of Federal Regulations, Part 77,
Sections 77.10 through 77.31, prior to entry with results of this test
recorded on the certificate of veterinary inspection.

(c) Special entry requirements for cattle and bison originating
from the TB quarantined area in Michigan. The quarantined area de-
fined by the Michigan Department of Agriculture, effective January 1,
1999, includes all premises located in an area bordered by I-75 to the
west, M-55 to the south, and Lake Huron and the Straits of Mackinac
to the east and north. The quarantined area includes all of the Alcona,
Alpena, Montmorency, Oscoda, and PresqueIslecounties, and portions
of Cheboygan, Crawford, Iosco, Ogemaw, Otsego, and Roscommon
counties as well as any other counties or parts of counties added to the
quarantine zone by the state of Michigan.

(1) All cattle and bison shall originate from an accredited
herd.

(2) In addition, all animals 6 months of ageand older shall
be tested negative for tuberculosis within 60 days prior to entry with
results of this test recorded on the certificate of veterinary inspection.

(d) Special entry requirements for cattle and bison originating
from all other areas in Michigan, as provided in subsection (c) of this
section. All cattle and bison shall:

(1) originate from an accredited herd; or

(2) originate from a herd that had a negative whole herd
test including all animals 12 months and older during the previous 12
months; and

(3) be tested negative for tuberculosis within 60 days prior
to entry with resultsof thetestsrecorded on thecertificateof veterinary
inspection.

(e) All other cattle from foreign countries, foreign states, or
areas within foreign countries defined by the Commission, with com-
parable tuberculosis status would enter by meeting the requirements
for astate with similar status asstated in subsections(a) and (b) of this
section.

(f) All sexually intact cattle, from any foreign country or part
thereof with no recognized comparable Tuberculosis status.

(1) To be held for purposes other than for immediate
slaughter or feeding for slaughter in a quarantined feedlot or desig-
nated pen, must be tested at the port of entry into Texas under the
supervision of the port veterinarian, and shall be under quarantine
on the first premise of destination in Texas pending a negative
tuberculosis test no earlier than 120 days and no later than 180 days
after arrival. The test will be performed by a veterinarian employed
by the TAHC or APHIS/VS.

(2) When destined for feeding for slaughter in a quaran-
tined feedlot or designated pen, must be tested at the port-of-entry into
Texasunder the supervision of theport veterinarian; moved directly to
thequarantined feedlot or designated pen only in sealed trucks; accom-
panied with aVS1-27 permit issued by TAHCor USDA personnel; and
"S" branded prior to or upon arrival at the feedlot.

(g) Cattle originating from Mexico.

(1) All sexually intact cattle shall meet the requirements
provided for in subsection (f) of this section.

(2) Steers and spayed heifers from Mexico shall meet the
federal importation requirements as provided in Title 9 of the Code of
Federal Regulations, Part 93, Section 93.427, regarding importation of
cattle from Mexico. In addition to the federal requirements, steers and
spayed heifers must be moved under permit to an approved pasture,
approved feedlot, quarantined feedlot, or designated pen.

(3) Cattle utilized as rodeo and/or roping stock shall meet
the requirementsset out in subsection (f) (1) of this section and the ap-
plicablerequirement listed in subparagraphs(A)-(B) of thisparagraph:

(A) All sexually intact cattle shall be retested annually
for tuberculosis at the owner’s expense and the test records shall be
maintained with the animal and available for review.

(B) All sexually neutered horned cattle imported from
Mexico arerecognized aspotential rodeo and/or roping stock and must:

(i) originate from a herd which has passed a herd of
origin test for tuberculosis within the previous 12 months, and

(ii) be tested for tuberculosisat theport of entry un-
der the supervision of the USDA port veterinarian, and

(iii) be moved by permit to apremise of destination
and remain under Hold-Order, which restricts movement, until perma-
nently identified by methodsapproved by thecommission, and retested
for tuberculosisbetween 60 and 120 days after entry at the owner’s ex-
pense, and

(iv) be retested for tuberculosis annually at the
owner’s expense and the test records shall be maintained with the
animal and available for review.

(4) Regardless of reproductive status, test history, or Mex-
ican State of origin, Holstein and Holstein cross cattle are prohibited
from entering Texas.
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(5) All cattle moved into Texas from Mexico shall be iden-
tified with an "M" brand prior to moving to a destination in Texas.

(6) A copy of the certificate issued by an authorized in-
spector of the United States Department of Agriculture, Animal and
Plant Health Inspection Service, for the movement of Mexico cattle
into Texas must accompany such animals to their final destination in
Texas, or so long as they are moving through Texas.

(h) All Texas origin breeding cattle moving interstate from
Texas; including cows, bulls, bred heifers, and other cattle for use as
breeding animals, shall be officially identified and pass a negative tu-
berculosis test within 60 days of movement from the state. These re-
quirements are aminimum and the receiving state for such cattle ship-
mentsmay haveadditional requirements. Cattlewhich areexempt from
the test requirement include:

(1) Cattle that originate from an Accredited herd, or

(2) Cattle that originate from a herd which has passed a
herd of origin test for tuberculosis within the previous 6 months, or

(3) Nursing calves moving with TB test negative dams, or

(4) Cattle that are moved direct to slaughter.

[(a) All dairy and registered beef breeding cattle that are par-
turient or postparturient or 18 months of age or older shall be tested
negative for tuberculosis within six months prior to entry with results
of this test recorded on the certificate of veterinary inspection.]

[(b) All dairy and registered beef breeding cattle originating
from an accredited tuberculosis free areaor herd are exempt from test-
ing requirements in subsection (a) of this section provided the herd
number is stated on the certificate of veterinary inspection. All dairy
and registered beef breeding cattlemoving directly from afarm-of-ori-
gin to a USDA-approved market in Texas are exempt from testing re-
quirementsprovided theanimalsareheld in quarantinepensat themar-
ket to be sold to slaughter or quarantined feedlot.]

[(c) All sexually intact cattle, from any foreign country or part
thereof with no recognized comparable Tuberculosis status:]

[(1) To be held for purposes other than for immediate
slaughter or feeding for slaughter inaquarantinedfeedlot or designated
pen, must betested at theport of entry into Texasunder thesupervision
of the port veterinarian, and shall be under quarantine on the first
premise of destination in Texas pending a negative tuberculosis test
no earlier than 120 days and no later than 180 days after arrival. The
test will be performed at the owner’s expense.]

[(2) When destined for feeding for slaughter in a quaran-
tined feedlot or designated pen, must betested at theport-of-entry into
Texas under thesupervision of theport veterinarian; moved directly to
thequarantined feedlot or designated pen only in sealed trucks; accom-
paniedwithaVS1-27permit issuedby TAHCor USDA personnel; and
"S" branded prior to or upon arrival at the feedlot.]

[(d) Steers and spayed heifers from Mexico may enter as fol-
lows:]

[(1) From states that have been determined by the Com-
mission, acting on the recommendation of the Binational Committee,
to havefully implementedtheEradicationPhaseof theMexican Tuber-
culosisEradication Program(StageII States): steersand spayedheifers
must be tested negative for tuberculosis in accordance with theNorma
Oficial Mexicana (NOM) within 60 days prior to entry into theUnited
States.]

[(2) Fromstatesthat havebeendeterminedby theCommis-
sion, acting on the recommendation of the Binational Committee, to

have fully implemented theControl/Preparatory Phase of the Mexican
Tuberculosis Eradication Program (Stage I States): steers and spayed
heifersmust betested negative for tuberculosisprior to movement into
a Stage II State. Upon entry into the Stage II State, the animals must
bequarantined and havetwo additional negativetuberculosistests. The
first test in the Stage II State must be conducted at least 60 days after
the test in the Stage I State. The second test in the Stage II State must
beconducted at least 60 daysafter thefirst test in theStageII State, but
not more than 60 days before moving to the United States border.]

[(3) Fromstatesthat havebeendeterminedby theCommis-
sion, acting on the recommendation of the Binational Committee, to
have achieved Accredited Free status (Accredited Free States): steers
and spayed heifers may move directly into the state without testing or
further restrictions provided they are moved as a single group, and not
commingled with other cattle prior to arriving at the border.]

[(4) From statesthat arenot StageII, StageI, or Accredited
Free(Stage0 States): Steersand spayed heifersmust betested negative
for tuberculosis prior to movement into a Stage II State. Upon entry
into a Stage II State, the animals must be quarantined and have two
additional negative tuberculosis tests. The first test while in the Stage
II State must be conducted at least 60 days after the test in the Stage 0
State. The second test, while in the Stage II State, must be conducted
at least 90 daysafter thefirst test in theStageII State, but no morethan
60 days before moving to the United States border.]

[(5) From Accredited Tuberculosis Free herds from Stage
I or Stage 0 States: steers and spayed heifers that are moved directly
from the herd of origin across the border as a single group and not
commingled with other cattle prior to arriving at the border may enter
as follows:]

[(A) Steersand spayed heifersoriginating from aStage
I State may move into a Stage II State without a tuberculosis test and
enter Texas after meeting the requirements set out in paragraph (1) of
this subsection.]

[(B) Steersand spayed heifersoriginating from Stage0
States may move into a Stage II State without a tuberculosis test and
enter Texas after meeting the requirements set out in paragraph (2) of
this subsection.]

[(6) All steers and spayed heifers arriving at ports for ex-
port from Mexico into theU.S. must be accompanied by a "Certificate
of Origin" specifying theState in Mexico from which theconsignment
originated. Additionally, tuberculosistestsrequired by theStateof des-
tination in the U.S. must be listed on the certificate or accompany the
certificate.]

[(e) In addition to theentry requirementsset out in subsections
(c) and (d) of this section, rodeo stock from Mexico shall be tested for
tuberculosisby aU.S. accredited veterinarian or under the supervision
of a USDA/APHIS port veterinarian within 12 months prior to their
util ization asrodeo or roping stock, and retested for tuberculosisevery
12 months thereafter.]

[(f) Regardlessof reproductive status, test history, or Mexican
State of origin, Holstein and Holstein cross cattle are prohibited from
entering Texas.]

[(g) All other cattle from foreign countries, foreign states, or
areas within foreign countries defined by the Commission, with com-
parable tuberculosis status would enter by meeting the requirements
for astatewith similar statusasstated in subsections(a) and (b) of this
section.]

[(h) "M"-brandingrequirementsareset out in§41.1 of thistitle
(relating to Tick Eradication). ]
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[(i) Special entry requirements for cattleand bison originating
from the TB quarantined area in Michigan. The quarantined area de-
fined by the Michigan Department of Agriculture, effective January 1,
1999, includes all premises located in an area bordered by I-75 to the
west, M-55 to the south, and Lake Huron and the Straits of Mackinac
to the east and north. The quarantined area includes all of the Alcona,
Alpena, Montmorency, Oscoda, andPresqueIslecounties, and portions
of Cheboygan, Crawford, Iosco, Ogemaw, Otsego, and Roscommon
counties as well asany other countiesor partsof counties added to the
quarantine zone by the state of Michigan.]

[(1) All cattle and bison shall originate from an accredited
herd.]

[(2) In addition, all animals6 monthsof ageand older shall
be tested negative for tuberculosis within 60 days prior to entry with
results of this test recorded on the certificate of veterinary inspection.]

[(j) Special entry requirements for cattleand bison originating
from all other areas in Michigan, as provided in subsection (i) of this
section. All cattle and bison shall:]

[(1) originate from an accredited herd; or]

[(2) originate from a herd that had a negative whole herd
test including all animals 12 months and older during the previous 12
months; and]

[(3) betested negativefor tuberculosiswithin 60 daysprior
to entry with resultsof thetestsrecorded on thecertificateof veterinary
inspection.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205427
Gene Snelson
General Counsel
Texas Animal Health Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 719-0714

♦ ♦ ♦
CHAPTER 51. ENTRY REQUIREMENTS
4 TAC §§51.1, 51.4, 51.9

The Texas Animal Health Commission (commission) proposes
to amendments to Chapter 51, §§51.1, 51.4, and 51.9, enti-
tled, "Entry Requirements." The purpose of these amendments
to Chapter 51 is to Chapter is to consolidate all of the commis-
sion’s animal health entry requirements into one chapter.

The commission adopted a new Chapter 51, entitled "Entry Re-
quirements." The purpose of this Chapter is to consolidate all
of the commission’s animal health entry requirements into one
chapter. The rules were published for comment in the March 29,
2002 issue of the Texas Register (27 TexReg 2341 - 2604) and
the adoption was published in the June 14, 2002 issue of the
Texas Register (27 TexReg 5025 - 5314)

Prior to the adoption the commission had entry requirements
spread through 12 different chapters. Those requirements were
generally located in chapters designated for a specific species
or disease. In order to provide a more cohesive organization of
the agency’s regulatory requirements, the commission is in the

process to consolidate all the entry requirements into one chap-
ter. This chapter is organized by providing for a centralized lo-
cation for all general, exceptions and special requirements. The
specific entry requirements are then located by species with spe-
cific requirements delineated by disease. The commission be-
lieves this will provide a more user friendly format for someone to
use who is trying to comply with legal requirements when bring-
ing livestock into Texas. Also, the commission believes this ef-
fort will help insure consistency through- out the various require-
ments through the consolidation efforts.

During the consolidation effort there were a couple issues that
need to be changed in order to reflect actual requirements. In
Section 51.4 (a) there is a need to remove language regarding
an exemption for poultry entering Show, Fairs and Exhibitions.
That requirement was actually removed from the from the exist-
ing requirement but was inadvertently left in during the consol-
idation effort. The commission is repealing that exemption and
it will not be in effect during the Texas show, fair and exhibition
season.

Also in Section 51.4 (b) (2) regarding test requirement for breed-
ing rams the reference to Section 51.6 is incorrect and as such is
being amended to insert the correct reference located in Section
51.12, regarding entry requirements for sheep.

This proposal reproposes a brucellosis test requirements for ex-
otic cervids entering Texas. This is found in Section 51.9 and dur-
ing the consolidation process this requirement was inadvertently
left out and is being reproposed. The commission would note
that in the interim before adoption of the rule all exotic cervids
entering Texas must still obtain their brucellosis test prior to en-
try. If an exotic cervid enters Texas without the brucellosis test
and Hold Order, restricting movement, will be issued by the exec-
utive director under the authority of Section 51.6 (c), the brucel-
losis test will required. Section, 51.6 (c), regarding "Inspection
or testing", provides that the executive director of the commis-
sion may detain and require an inspection or test of any animal
for the detection of any disease or parasite or parasitic infesta-
tion when the executive director has determined there is a risk
of disease or parasite transmission or infestation which would
have a detrimental effect on the Texas livestock industry. Entry
may be denied based on the results of these tests or inspec-
tions or all movement within Texas may be restricted based on
the risk. In order to protect the Texas livestock industry in efforts
to eradicate Brucellosis from Texas it is necessary to insure that
all exotic cervids have had this test.

In 51.9 (a) (4) for exotic swine an exemption for the brucellosis
or pseudorabies is added for swine which are enrolled in either a
pseudorabies qualified herd or a brucellosis validated free herd.
Also clarification was added to the definition of "E" Permit, as
found in Section 51.1 regarding the additional testing require-
ments. Additional testing requirements or restricitions are not
always required for entry and therefore language is added to clar-
ify that issue.

Bruce Hammond, Deputy Director for Administration and
Finance, Texas Animal Health Commission, has determined for
the first five-year period the rules are in effect, there will be no
additional fiscal implications for state or local government as a
result of enforcing or administering the rules.

Mr. Hammond also has determined that for each year of the first
five years the rules are in effect, the public benefit anticipated as
a result of enforcing the rules will be clear and concise regula-
tions which can be found in one chapter.
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In accordance with Government Code, Section 2001.022, this
agency has determined that the adopted rule will not impact lo-
cal economies and, therefore, did not file a request for a local
employment impact statement with the Texas Workforce Com-
mission.

The agency has determined that the proposed governmental ac-
tion will not affect private real property. These adopted rules are
an activity related to the handling of animals, including require-
ments concerning testing, movement, inspection, identification,
reporting of disease, and treatment, in accordance with 4 TAC,
Section 59.7, and are, therefore, compliant with the Private Real
Property Preservation Act in Government Code, Chapter 2007.

Comments regarding the proposed amendments may be sub-
mitted to Edith Smith, Texas Animal Health Commission, 2105
Kramer Lane, Austin, Texas 78758, by fax at (512) 719-0721 or
by e-mail at "esmith@tahc.state.tx.us."

Chapter 51 is proposed under the following statutory authority as
found in Chapter 161 of the Texas Agriculture Code. The com-
mission is vested by statute, Section 161.041 (a), with the re-
quirement to protect all livestock, domestic animals, and domes-
tic fowl from disease. The commission is authorized, by Section
161.041 (b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the com-
mission determines that a disease listed in Section 161.041 of
this code or an agent of transmission of one of those diseases
exists in a place in this state among livestock, or that livestock
are exposed to one of those diseases or an agent of transmis-
sion of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place. That
is found in Section 161.061.

As a control measure, the commission by rule may regulate
the movement of animals. The commission may restrict the
intrastate movement of animals even though the movement
of the animals is unrestricted in interstate or international
commerce. The commission may require testing, vaccination,
or another epidemiologically sound procedure before or after
animals are moved. That is found in Section 161.054. An agent
of the commission is entitled to stop and inspect a shipment of
animals or animal products being transported in this state in
order to determine if the shipment originated from a quarantined
area or herd; or determine if the shipment presents a danger to
the public health or livestock industry through insect infestation
or through a communicable or noncommunicable disease. That
authority is found in Section 161.048.

Section 161.005 provides that the commission may authorize
the executive director or another employee to sign written instru-
ments on behalf of the commission. A written instrument, includ-
ing a quarantine or written notice signed under that authority, has
the same force and effect as if signed by the entire commission.

Section 161.061 provides that if the commission determines that
a disease listed in Section 161.041 of this code or an agency of
transmission of one of those diseases exists in a place in this
state or among livestock, exotic livestock, domestic animals, do-
mestic fowl, or exotic fowl, or that a place in this state where
livestock, exotic livestock, domestic animals, domestic fowl, or
exotic fowl are exposed to one of those diseases or an agency
of transmission of one of those diseases, the commission shall
establish a quarantine on the affected animals or on the affected
place. No other statutes, articles, or codes are affected by the
amendments.

§51.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Accredited veterinarian--A licensed veterinarian who is
approved to perform specified functions required by cooperative state-
federal disease control eradication programs pursuant to Code of Fed-
eral Regulations, Parts 160 and 161.

(2) Animal--includes livestock, exotic livestock, domestic
fowl, and exotic fowl.

(3) Assembly--Boarding stables, boarding pastures, breed-
ing farms, parades, rodeos, roping events, trail rides, and training sta-
bles.

(4) Certificate of veterinary inspection--A document
signed by an accredited veterinarian that shows the livestock, poultry,
exotic livestock, or exotic fowl listed were inspected and subjected to
tests, immunizations, and treatment as required by the commission.
Certificates are valid for 45 days for equine and 30 days for all other
species.

(5) Cervidae--Deer, elk, moose, caribou and related species
in the Cervidae family, raised under confinement or agricultural con-
ditions for the production of meat or other agricultural products or for
sport or exhibition, and free-ranging cervidae when they are captured
for any purpose.

(6) Commission--the Texas Animal Health Commission.

(7) Commuter Flock--A National Poultry Improvement
Plan (pullorum-typhoid clean or equivalent) flock in good standing
with operations in participating states that are under single ownership
or management control whose normal operations require interstate
movement of hatching eggs and/or baby poultry without change of
ownership for purposes of hatching, feeding, rearing or breeding.
The owner or representative of the company owning the flock and
chief animal health officials of participating states of origin and
destination must have entered into a signed "Commuter Poultry Flock
Agreement."

(8) Commuter Cattle Herd--A herd of cattle located in two
or more states that is documented as a valid ranching operation by those
states in which the herd is located and which requires movement of
cattle interstate from a farm of origin or returned interstate to a farm of
origin in the course of normal ranching operations, without change of
ownership, directly to or from another premise owned, leased, or rented
by the same individual. An application for "commuter herd" status
must be signed by the owner and approved by the states in which the
herd is located. This status will continue until canceled by the owner
or one of the signatory states.

(9) Commuter Swine Herd--A swine herd located in two or
more states that is documented as a valid ranching operation by those
states in which the herd is located and which requires movement of
swine interstate from a farm of origin or returned interstate to a farm of
origin in the course of normal ranching operations, without change of
ownership, directly to or from another premise owned, leased, or rented
by the same individual. An application for "commuter herd" status
must be signed by the owner and approved by the states in which the
herd is located. This status will continue until canceled by the owner
or one of the signatory states.

(10) Equine interstate passport--A document signed by an
accredited veterinarian that shows the equine listed were inspected,
subjected to tests, immunizations and treatment as required by the issu-
ing state animal health agency, and contains a description of the equine
listed. The passport is valid for six months when accompanied by proof
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of an official negative EIA test within the previous six months. Perma-
nent individual animal identification in the form of a lip tattoo, brand
or electronic implant is required for all equine approved for the equine
interstate passport. This document is valid for equine entering from
any state that has entered into a written agreement to reciprocate with
Texas.

(11) Equine identification card--A document signed by
the owner and a brand inspector or authorized state animal regulatory
agency representative that lists the animal’s name and description
and indicates the location of all identifying marks or brands. This
document is valid for equine entering from any state which has entered
into a written agreement to reciprocate with Texas.

(12) Exotic livestock--grass-eating or plant-eating, single-
hooved or cloven-hooved mammals that are not indigenous to this state
and are known as ungulates, including animals from the swine, horse,
tapir, rhinoceros, elephant, deer, and antelope families.

(13) Exotic fowl--any avian species that is not indigenous
to this state. The term includes ratites.

(14) Livestock--cattle, horses, mules, asses, sheep, goats,
and hogs.

(15) Interstate show--A show, fair, or exhibition that per-
mits livestock and poultry from other states to enter for show or exhi-
bition and be held in common facilities with Texas origin livestock and
poultry of the same species.

(16) Permit--A document recognized by the commission
with specified conditions relative to movement, testing and vaccinating
of animal which is required to accompany the animal entering, leaving
or moving within the State of Texas.

(A) "E" permit--Premovement authorization for entry
of animal into the state by the Texas Animal Health Commission. The
"E" PERMIT states the conditions under which movement may be
made, and will provide any appropriate restrictions and test require-
ments after arrival. The permit is valid for 15 days.

(B) VS 1-27 (VS Form 1-27)--A premovement autho-
rization for movement of animals to restricted designations.

(17) Sponsor--An owner or person in charge of an exhibi-
tion, show or fair.

(18) Waybill--A document used for livestock moving di-
rectly to a livestock market, quarantined feedlot, or slaughter plant. The
waybill contains the following information:

(A) name and address of owner or shipper;

(B) point of origin;

(C) number and type of livestock;

(D) purpose of movement; and

(E) destination.

§51.4. Shows, Fairs and Exhibitions.

(a) Out-of-state or area origin.

(1) Animals entering for exhibition and sale shall be ac-
companied by a certificate of veterinary inspection and a permit for
entry. Livestock and poultry entering only for exhibition purposes are
required to be accompanied by a certificate of veterinary inspection.

(2) For poultry the certificate shall also state that they have
passed a negative test for pullorum typhoid within 30 days prior to
shipment or that they originate from flocks which have met the pul-
lorum-typhoid requirements of the Texas Pullorum-Typhoid Program

and/or the National Poultry Improvement Plan. Poultry shall originate
from flocks or hatcheries free of pullorum disease and fowl typhoid or
have a negative pullorum-typhoid test within 30 days before exhibition.
[Poultry entering fromout-of-statearenot required to haveacertificate
of veterinary inspection if: They are entered in a show, fair, or exhibi-
tion of less than 10 days duration with immediate return to the state of
origin; accompanied by a VS 9-2 or NPIP 3B blood testing report or
a current state testing report form; originate from a state that is clas-
sified as United States Pullorum-Typhoid Free; and the state of origin
hasno flock under federal or statequarantinefor any infectiousdisease
of poultry.]

(3) Cattle. Vaccination for brucellosis is not required for
cattle from Class Free States.

(4) Equine may enter shows, fairs, exhibitions or assem-
blies without a certificate of veterinary inspection when accompanied
by a valid equine interstate passport or equine identification card and a
completed VS Form 10-11 showing negative results to an official EIA
test within the previous six months. Horses entering a pari-mutuel track
must have a negative EIA test within the past 12 months and a Certifi-
cate of Veterinary Inspection.

(b) In-state origin.

(1) Equine. Must have had a negative EIA test within the
past 12 months if entering a show, fair, exhibition, or assembly. Horses
entering a pari-mutuel track must have a negative EIA test within the
past 12 months and a Certificate of Veterinary Inspection. Foals less
than eight months of age, as evidenced by the lack of the eruption of
the third pair of upper incisors, nursing a negative dam are exempt from
testing.

(2) Breeding rams. May enter shows, fairs, and exhibitions
without a test for Brucella ovis if they originate in Texas. (See:§51.12
[§51.6] of this title (relating to Entry Requirements for Sheep).

(3) Other livestock and poultry shall meet the same require-
ments as for those entering from out-of-state, and be accompanied by
a certificate of veterinary inspection when entering shows, fairs, and
exhibitions that are determined to be interstate.

(4) Exhibition swine originating in Texas. These swine en-
tered in terminal shows are exempt from brucellosis, leptospirosis, and
pseudorabies testing and vaccination requirements.

§51.9. Exotic Livestock and Fowl.
(a) Exotic Livestock. The following named species entering

the State of Texas shall meet the specific requirements in paragraphs
(1)-(4) of this subsection:

(1) Exotic cervidae-- Negative to a brucellosis test within
30 daysprior to entry. Tuberculosis test requirementssee[See] §51.10
of this chapter (relating to Entry Requirements for Cervidae).

(2) Exotic Bovidae--Negative to a brucellosis test within 30
days prior to entry. Negative to a tuberculosis test within 60 days prior
to entry.

(3) Camelidae--Negative to a brucellosis and axillary skin
test for tuberculosis within six months prior to entry on all animals 18
months of age and older. All neutered camelidae are exempt from the
Brucellosis test requirements.

(4) Exotic Swine--Negative to a brucellosis and pseudora-
bies test within 30 days prior to entry. Swinefrom apseudorabiesqual-
ified or a brucellosis validated free herd are exempt from that test re-
quirement.

(b) Exotic Fowl. Ratites entering the State of Texas shall meet
the specific requirements listed in paragraphs (1)-(4) of this subsection:
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(1) Each bird will be individually identified with an im-
planted electronic device (microchip). The identification will be shown
on the certificate of veterinary inspection along with the location and
name brand of the implanted electronic device. If an animal has more
than one implanted microchip, then the location, microchip number,
and name brand of each will be documented on the certificate of vet-
erinary inspection. Birds or hatching eggs must originate from flocks
that show no evidence of infectious disease and have had no history of
Avian Influenza in the past six months. In addition, each bird must be
tested and found to be serologically negative for Avian Influenza and
Salmonella pullorum-typhoid from a sample collected within 30 days
of shipment. A bird serologically positive for Avian Influenza may be
admitted if a virus isolation test via cloaceal swab conducted within 30
days of shipment is negative for Avian Influenza. The testing is to be
performed in a state approved diagnostic laboratory in the state of ori-
gin. Serologically positive birds admitted under this section must be
held under quarantine on the premise of destination in Texas for virus
isolation retest.

(2) Ratites destined for slaughter only may enter Texas ac-
companied by an entry permit and either a waybill or health certificate
without meeting the requirements of paragraph (1) of this subsection.

(3) All ratites originating within Texas and changing own-
ership or being offered for public sale or sold by private treaty within
the state must be individually identified with an implanted electronic
device, a tag or band.

(4) All identification must be maintained in the sale records
for consignments to a public sale or in the records of the buyer and
seller when the animals are sold at private treaty. These records must
be maintained for a period of three years.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205428
Gene Snelson
General Counsel
Texas Animal Health Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 719-0714

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 1. CONSUMER CREDIT
REGULATION
SUBCHAPTER F. ALTERNATE CHARGES
FOR CONSUMER LOANS
7 TAC §1.606

The Finance Commission of Texas proposes new 7 TAC §1.606
concerning alternate charges for consumer Subchapter F loans.

The purpose of the new 7 TAC §1.606 is a reproposal of the
amendment to 7 TAC §1.601 that was proposed by the Finance

Commission in February 2002. The amendment makes techni-
cal and conforming changes to the rule that parallels examination
policies. The rule relates to consistent limitations on acquisition
charges under Subchapters E and F.

Section 1.606 provides that an acquisition charge ($10 on a cash
advance of $100 to $500) may only be assessed to a borrower
once in a given month for loans with a term of one month or less.
This is a conforming charge, consistent with the application of
the agency’s examination policy for more than thirty years. Ad-
ditionally this rule provides consistency on the earning of acqui-
sition charges between the intent of the creation of Subchapter
F and its application through the present day, including the treat-
ment of payday loans under this section of law. This rule change
is necessary to provide clarity and consistency to lenders who
construct their transactions in compliance with Chapter 342.

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the amendments are in
effect there will be no fiscal implications for state or local govern-
ment as a result of administering the rules.

Commissioner Pettijohn also has determined that for each year
of the first five years the amendments are in effect the public ben-
efit anticipated as a result of the amendments will be consistent
application of examination policies. Additionally creditors will be
more informed regarding the situations in which fees can be as-
sessed.

Comments on the proposed amendments may be submitted in
writing to Leslie L. Pettijohn, Consumer Credit Commissioner,
Office of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by e-mail to: leslie.pet-
tijohn@occc.state.tx.

The new rule is proposed under the Texas Finance Code
§11.304 and §342.551, which authorizes the Finance Com-
mission of Texas to adopt rules to enforce Title 4 of the Texas
Finance Code.

These rules affect Texas Finance Code Chapter 342, Subchap-
ters E and F.

§1.606. Limitation on Acquisition Charge.
For a Subchapter F loan with an initial term of one month or less, an
acquisition charge may only be contracted for, charged, or collected
onceduring amonth to thesameborrower for that loan, any refinancing
of that loan, or any new loan made to the borrower within the same
month.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205399
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER Q. CHAPTER 342, PLAIN
LANGUAGE CONTRACT PROVISIONS
7 TAC §§1.1221, 1.1222, 1.1224 - 1.1227
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The Finance Commission of Texas (the commission) proposes
new 7 TAC §§1.1221-1.1222 and §§1.1224-1.1227 concerning
a plain language model contract for Subchapter G second lien
home equity loan contracts. New 7 TAC §§1.1221-1.1222 and
§§1.1224-1.1227 includes proposed clauses, disclosures, lay-
out, and font type for Subchapter G second lien home equity
loan contracts.

The purpose of the rules is stated in the purpose clause,
§1.1221, and is to implement the provisions of Texas Finance
Code §341.502, which requires contracts for consumer loans
under Chapter 342, whether in English or in Spanish, to
be written in plain language. The proposed rule provides
model contract provisions for use by licensees of the Office of
Consumer Credit Commissioner. Use of the model contract
is optional however, should a licensee choose not to use the
model contract, contracts must be submitted to the agency in
accordance with the provisions of 7 TAC §1.841.

Section 1.1222 explains the relationship of federal law to the
state requirements. The section describes how conflicts or in-
consistencies shall be resolved.

Section 1.1223 is reserved for definitions.

Section 1.1224 details the required format, typeface, and font
for model plain language Subchapter G second lien home equity
loan contracts. The requirements are necessary to ensure that
the contract will be easy for consumers to read and understand.

Section 1.1225 identifies the types of provisions that may be in-
cluded in a Subchapter G second lien home equity loan contract.

Section 1.1226 contains the model clauses. These clauses are
the agency’s interpretation of a plain language version of typical
contract provisions.

Section 1.1227 outlines permissible changes that licensees can
make to a contract and still comply with the model provisions.
This section provides licensees with flexibility in using a model
contract. Licensees may use additional documents, including
affidavits, in connection with the model documents contained in
this rule. The additional documents may provide the parties with
additional certainty on certain issues including whether the home
equity loan was made on the conditions expressed in Texas Con-
stitution, Article XVI, Section 50(a)(6)(Q). Licensees may change
the model documents so that they are in compliance with Mort-
gage Electronic Registration Systems, Inc. ("MERS").

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the rules are in effect there
will be no fiscal implications for state or local government as a
result of administering the rules.

Commissioner Pettijohn has also determined that for each year
of the first five years the rules are in effect the public benefit antic-
ipated as a result of the new rules will be enhanced compliance
with the credit laws, simpler credit contracts, and increased uni-
formity and consistency in credit contracts. Additional economic
costs will be incurred by a person required to comply with this
proposal. Because a licensee fully complies with the proposal
by using the model forms, the additional costs imposed by the
proposal are limited to costs associated with copying a contract
and costs attributable to loss of obsolete forms inventory. Addi-
tional copy costs are estimated to be approximately $0.30-$0.40
per contract. There will be no adverse effect on small busi-
nesses as compared to the effect on large businesses. Some
licensees who use or lease specialized computer software pro-
grams for their loan business may experience some additional

costs. These costs are impossible to predict. The agency has
attempted to lessen these costs by providing the software pro-
grammers with the text of the contracts. Whether programmers
will use the adopted form or submit non-standard contracts for
review is not predictable. Whether the programmers will charge
an additional fee for a contract they do not have to draft is also
not predictable.

Comments on the proposed new rules may be submitted in
writing to Leslie L. Pettijohn, Consumer Credit Commissioner,
Office of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by email to leslie.petti-
john@occc.state.tx.us.

The new section is proposed under the Texas Finance Code
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code §342.551 authorizes the Finance Commis-
sion to adopt rules for the enforcement of the consumer loan
chapter and Texas Finance Code §341.502 grants the Finance
Commission the authority to adopt rules to govern the form of
Subchapter G second lien home equity loan contracts and to
adopt model plain language contracts.

These rules affect Texas Finance Code Chapter 342, Subchapter
G.

§1.1221. Purpose.

(a) The purpose of these rules is to provide a model plain lan-
guage contract in English for Texas Finance Code, Chapter 342, Sub-
chapter G home equity loan transactions. The establishment of model
provisionsfor thesetransactionswill encourageuseof simplifiedword-
ing that will ultimately benefit consumers by making these contracts
easier to understand. Use of the "plain language" model contract by a
licensee is not mandatory. The licensee, however, may not use a con-
tract other than a model contract unless the licensee has submitted the
contract to the commissioner in compliance with §1.841 of this title.
The commissioner shall issue an order disapproving the contract if the
commissioner determines the contract does not comply with this sec-
tion or rules adopted under this section. A licensee may not claim the
commissioner’sfailureto disapproveacontract constitutesan approval.

(b) These provisions are intended to constitute a complete
plain language Subchapter G home equity loan contract however, a
licensee is not limited to the contract provisions addressed by these
rules.

§1.1222. Relationship with Federal Law.

In the event of an inconsistency or conflict between the disclosure or
notice requirements in these provisions and any current or future fed-
eral law, regulation, or interpretation, the requirements of the federal
law, regulation, or interpretation will control to theextent of the incon-
sistency. The remainder of the contract will remain in full force and
effect. Use of the Federal Reserve Board’s promulgated model forms
complies with the Truth-in-Lending requirements of this chapter.

§1.1224. Format, Typeface, and Font.

(a) Plain language contracts must beprinted in an easily read-
able font and type size pursuant to Texas Finance Code §341.502(a).
If other state or federal law requires a different type size for a specific
disclosure or contractual provision, the type sizespecified by the other
law should be used.

(b) Thetext of thedocument must beset in areadabletypeface.
Typefaces considered to be readable include: Times, Scala, Caslon,
Century Schoolbook, Helvetica, Arial, and Garamond.
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(c) Titles, headings, subheadings, captions, and illustrative or
explanatory tables or sidebars may be used to distinguish between dif-
ferent levels of information or provide emphasis.

(d) Typeface size is referred to in points (pt). Because differ-
ent typefaces in the same point size are not of equal size, typeface is
not strictly defined but is expressed as a minimum size in the Times
typeface for visual comparative purposes. Use of a larger typeface is
encouraged. The typeface for the federal disclosure box or other dis-
closures required under federal law must be legible, but no minimum
typeface is required. Generally, the typeface for the remainder of the
contract must be at least as large as 8pt in the Times typeface.

§1.1225. Contract Provisions.

(a) A Chapter 342, Subchapter G home equity loan contract
may include, but is not limited to, the following contract provisions to
the extent not prohibited by law or regulation. If the licensee desires to
exerciseits rightsunder oneof thefollowing provisions, it must include
that provision in the contract. A licensee who does not desire to apply
a provision is not required to include it in the contract. For example,
a licensee who does not assess a fee for dishonored checks may omit
the dishonored check fee clause. A licensee may also exclude non-
relevant portions of a model clause. For example, a licensee who does
not routinely finance certain insurance coverages may omit those non-
applicable portions of the model clause. A Chapter 342, Subchapter
G second lien home equity loan contract may contain the following
provisions:

(1) Identification of theparties, including thenameand ad-
dress of each party and specifying the pronouns that designate thebor-
rower and the lender.

(2) A Truth-in-Lending Act (TILA) disclosure box.

(3) An Itemization of Amount Financed box.

(4) A promise to pay.

(5) A late charge provision.

(6) A provision for after maturity interest.

(7) A prepayment clause.

(8) A provision specifying thefinancechargeearnings and
refund method.

(9) A provision contracting for a fee for a dishonored
check.

(10) A provision specifying theconditionscausing default.

(11) A provision regarding property insurance.

(12) A credit insurance disclosure box.

(13) A provision regarding the mailing of notices to the
borrower.

(14) A provision regarding thedueon saleclause, noticeof
intent to accelerate, and notice of acceleration.

(15) A provision expressing no waiver of licensee’s rights.

(16) A collection expense clause.

(17) A provision providing for joint liability.

(18) A usury savings clause.

(19) A savings clause stating that if any part of the Loan
Agreement is declared invalid, the rest remains valid.

(20) An integration clause stating that the contract super-
sedes all prior agreementsand that the contract may not bechanged by
oral agreement.

(21) A provision stating that thehomestead described in the
loan agreement is subject to the lien of the security document.

(22) A provision specifying that federal law and Texas law
apply to the contract.

(23) Complaints and inquiries notice.

(24) A provision describing the collateral.

(25) Signature blocks.

(b) The security document for a Chapter 342, Subchapter G
second lien home equity loan contract may contain the following pro-
visions:

(1) A definition section.

(2) A provision regarding the secured nature of the agree-
ment.

(3) A provision regarding the transfer of rights in the prop-
erty.

(4) Borrower and Lender’s promise.

(5) A provision regarding late charges and prepayment of
principal and interest.

(6) A provision regarding the funds for escrow items.

(7) A provision regarding charges and liens.

(8) A provision regarding property insurance.

(9) A provisionstating that theborrower occupiestheprop-
erty as his homestead.

(10) A provisionregarding preservation, maintenance, pro-
tection, and inspection of the property.

(11) A provision specifying the conditions causing actual
fraud.

(12) A provision regarding protection of the lender’s inter-
est in the property and rights under the security document.

(13) A provision regarding the assignment of miscella-
neous proceeds and forfeiture.

(14) A provision specifying that the borrower is not re-
leased from liability if lender modifies the payment schedule.

(15) A provision regarding joint and several liability and
specifying that thepersonwho signsthecontract grantstheir ownership
in the homestead and binds their successors and assigns.

(16) A provision regarding the extension of credit charges.

(17) A provision regarding the delivery of notices.

(18) A provision regarding the law governing the contract,
stating that if any part of the contract isdeclared invalid, therest of the
contract remains valid.

(19) A provision regarding rules of clause construction.

(20) A provision specifying that the lender will give bor-
rower a copy of all signed documents at the timethe loan agreement is
made.

(21) A provision regardingatransfer of interest in theprop-
erty.
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(22) A provision regarding borrower’sright to reinstateaf-
ter acceleration.

(23) A provision regarding the sale of the loan, change of
loan servicer, notice of grievance, and lender’s right to comply.

(24) A provision regarding hazardous substances.

(25) A provision regarding acceleration and remedies.

(26) A provision regarding power of sale.

(27) A provision regarding the release of the lien securing
the loan agreement.

(28) A provision specifying that the loan agreement is
given without personal liability against each owner of the homestead
and against the spouse of each owner.

(29) A provision specifying that theborrower hasnot been
required to repay another debt with the proceeds of the loan.

(30) A provision specifying that the borrower has not as-
signed wages as security for the loan agreement.

(31) A provision specifying that lender and borrower have
agreed in writing to the fair market value of the homestead.

(32) A provision regarding trustees and trustee liability.

(33) A provisionregarding lender’swaiving additional col-
lateral.

(34) A default provision.

(35) Signature blocks.

(36) A non-purchase disclosure.

§1.1226. Model Clauses.
(a) Generally. Thesemodel clausesaretheplain languageren-

dition of contract clauses that have typically been stated in technical
legal terms. Nothing in this regulation prohibits a contract from in-
cluding provisionsthat providemorefavorableresults for theborrower
than those that would result from the use of a model clause.

(b) For a Chapter 342, Subchapter G second lien home equity
loan contract:

(1) Themodel identification clauseliststheaccount or con-
tract number, thenameand addressof thecreditor or lender, thedateof
the note, and the name and address of the borrower. The model clause
identifying the pronouns used for the borrower and lender reads: "A
word like "I" or "me" means each person who signs as a Borrower. A
word like "you" or "your" means the Lender or "Note Holder." "The
Lender is _________.The Lender may sell or transfer this Note. The
Lender or anyonewho isentitled to receivepaymentsunder thisNote is
called the "Note Holder." You will tell me in writing who is to receive
my payments."

(2) A Truth-in-Lending Act (TILA) disclosure box reads:
Figure: 7 TAC §1.1226(b)(2)

(3) An Itemization of Amount Financed box. The itemiza-
tion of amount financed box is not required if the licenseeprovides the
borrower with a good faith estimate or a settlement statement as per-
mitted by the Truth-in-Lending Act.

(A) For use when the administrative fee is financed
reads:
Figure: 7 TAC §1.1226(b)(3)(A)

(B) For use when the administrative fee is paid in cash
reads:
Figure: 7 TAC §1.1226(b)(3)(B)

(4) Promise to Pay. One permissible change to the model
language for the scheduled installment earnings method would be to
allow partial prepayments of the principal during the term of the loan.
This variation on the Texas scheduled installment earnings method
would allow periodic reductions of the principal balance by partial
prepayments. This variation would allow reductions of the principal
balance that were not originally scheduled. The model clause for the
borrower’s promise to pay reads: "This loan is an Extension of Credit
defined by Section 50(a)(6), Article XVI of the Texas Constitution."

(A) For contractsusing theScheduled Installment Earn-
ings Method: "I promise to pay the Total of Payments to the order of
you. I will make payments to you at the address above or asyou direct.
I will makethe paymentson the datesand in the amounts shown in the
Payment Schedule."

(B) For contracts using the True Daily Earnings
Method: "I promise to pay the cash advance plus the accrued interest
to the order of you. I will make payments to you at the address above
or as you direct. I will make the payments on the dates and in the
amounts shown in the Payment Schedule."

(5) Late Charge. Licensees using contracts using the True
Daily Earnings Method are not permitted to assess a late charge. The
model late charge provision for contracts using the Scheduled Install-
ments Earnings Method reads: "If I don’t pay all of a payment within
10 daysafter it isdue, you can chargemealatecharge. Thelatecharge
will be 5% of the scheduled payment."

(6) After Maturity Interest. The model provision for after
maturity interest reads: "If I don’t pay all I owewhen thefinal payment
becomesdue, I will pay interest on theamount that isstill unpaid. That
interest will be the higher of the rate of 18% per year or the maximum
rate allowed by law. That interest will begin the day after the final
payment becomes due."

(7) Prepayment Clause. The model prepayment clause
reads:

(A) For contractsusing theScheduled Installment Earn-
ings Method: "I can make a whole payment early. Unless you agree
otherwise in writing, I may not skip payments. If I make a payment
early, my next payment will stil l be due as scheduled."

(B) For contracts using the True Daily Earnings
Method: "I can make any payment early. Unless you agree otherwise
in writing, I may not skip payments. If I make a payment early, my
next payment will stil l be due as scheduled."

(8) FinanceChargeand Refund Method. Themodel provi-
sion specifying the finance charge earnings and refund method reads:

(A) For contractsusingScheduled Installment Earnings
Method - Section 342.301 rate loans reads:
Figure: 7 TAC §1.1226(b)(8)(A)

(B) For contractsusing Scheduled Installment Earnings
Method with prepayments option - Section 342.301 rate loans reads:
Figure :7 TAC §1.1226(b)(8)(B)

(C) For contracts using True Daily Earnings Method -
Section 342.301 rate loans reads:
Figure: 7 TAC §1.1226(b)(8)(C)

(9) Dishonored Check Fee. The model dishonored check
feeprovision reads: "I agreeto pay you afeeof up to $25 for areturned
check. You may addthefeeto theamount I oweor collect it separately."

(10) Default Clause. The model provision specifying the
conditions causing default reads:
Figure: 7 TAC §1.1226(b)(10)
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(11) Property Insurance. The model provision regarding
property insurance reads:
Figure: 7 TAC §1.1226(b)(11)

(12) Credit Insurance. If single premium credit insurance
is allowable, a permissible change to the disclosure can be to offer a
single charge for the entire term of the loan. The term for the single
premium charge should be shown for theoriginal term of the loan, un-
lessotherwisespecified. Licenseehastheoption of including language
that reads: "The insurance will cancel on the date when the total past
due premiums equal or exceed four times the first month premium."
Theindustry standard regarding therelationship between total past due
premiums and the first month premium in this equation appears to be
four timestherefore, that standard is applied here. However, if adiffer-
ent time frame is more appropriate, that time frame may be used. The
model credit insurance disclosure box reads:
Figure: 7 TAC §1.1226(b)(12)

(13) Mailing of Notices to Borrower. The model provision
regarding the mailing of notices to the borrower reads: "You or I may
mail or deliver any notice to the address above. You or I may change
thenoticeaddressby giving written notice. Your duty to givemenotice
will be satisfied when you mail it by first class mail."

(14) Due on Sale Clause, Notice of Intent to Accelerate,
and Notice of Acceleration. The model provision regarding the due
on saleclause, notice of intent to accelerate, and notice of acceleration
reads: "If all or any interest in the homestead is sold or transferred
without your prior written consent, you may require immediate pay-
ment in full of all that I owe under this Loan Agreement. You will not
exercise this option if prohibited by law. If you exercise this option,
you will give me notice of acceleration (i.e., payment of all I owe at
once). This notice will give me a period of not less than 21 days from
the date of the notice within which I must pay all that I owe under this
Loan Agreement. If I fail to pay all that I owe before the end of this
period, you may use any remedy allowed by the Loan Agreement."

(15) No Waiver of Lender’s Rights. The model provision
expressing no waiver of lender’s rights reads: "If you don’t enforce
your rights every time, you can still enforce them later."

(16) Collection Expense Clause. The model collection ex-
pense clause reads: "If you require me to pay all that I owe at once,
you will have the right to be paid back by me for all of your costs and
expensesin enforcing thisLoan Agreement to theextent not prohibited
by law, including Section 50(a)(6), Article XVI of the Texas Constitu-
tion. These expenses include, for example, reasonable attorneys’ fees.
I understand that these fees are not for maintaining or servicing this
Loan Agreement."

(17) Joint Liability. The model provision providing for
joint liability reads: "I understand that you may seek payment from
only me without first looking to any other Borrower. You can enforce
your rights under this Loan Agreement solely against the homestead.
This Loan Agreement is made without personal liability against each
owner of the homestead and against the spouse of each owner unless
the owner or spouse obtained this loan by actual fraud. If this loan
is obtained by actual fraud, I will be personally liable for the debt,
including a judgment for any deficiency that results from your sale
of the homestead for an amount less than is owed under this Loan
Agreement."

(18) Usury Savings Clause. The model usury savings
clause reads: "I do not have to pay interest or other amounts that are
more than the law allows."

(19) Savings Clause. The model clause stating that if any
part of thecontract isinvalid, therest remainsvalid reads: "If any part of

thisLoan Agreement isdeclared invalid, therest of theLoan Agreement
remains valid. If any part of this Loan Agreement conflicts with law,
that law will control. The part of the Loan Agreement that conflicts
with the law will be modified to comply with the law. The rest of the
Loan Agreement remains valid."

(20) Contract SupersedesPrior Agreements. Themodel in-
tegrationclauseproviding that thecontract supersedesprior agreements
and statements reads: "This written Loan Agreement is the final agree-
ment between you and meand may not bechanged by prior, current, or
future oral agreements between you and me. There are no oral agree-
mentsbetween usrelating to thisLoan Agreement. Any change to this
agreement must be in writing. Both you and I have to sign written
agreements."

(21) Security Document. The model provision stating that
the homestead described in the Loan Agreement is subject to the lien
of the Security Document reads: "The homestead described above by
the property address is subject to the lien of the Security Document.
I will see the separate Security Document for more information about
my rights and responsibilities."

(22) Application of Law. The model clause specifying that
federal law and Texas law apply to thecontract reads: "Federal law and
Texas law apply to this Loan Agreement. The Texas Constitution will
be applied to resolve any conflict between the Texas Constitution and
any other law."

(23) Complaints and Inquiries. The model complaints
and inquiries notice reads: "This lender is licensed and examined
by the State of Texas Office of Consumer Credit Commissioner.
Call the Consumer Credit Hotline or write for credit information or
assistance with credit problems. Office of Consumer Credit Com-
missioner, 2601 North Lamar Boulevard, Austin, Texas 78705-4207,
www.occc.state.tx.us, (512) 936-7600, (800) 538-1579."

(24) Clause Describing Collateral. The model provision
describing the collateral reads: "The homestead described above by
the property address is subject to the lien of the Security Document."

(25) Signature Blocks. Licensee may also provide addi-
tional signature lines for witness signatures.
Figure: 7 TAC §1.1226(b)(25)

(c) For the security document for a Chapter 342, Subchapter
G second lien home equity loan contract:

(1) The model definition section reads:

(A) "Loan Agreement" means the Note, Security Doc-
ument, deed of trust, any other related document, or any combination
of those documents, under which you have extended credit to me.

(B) "Security Document" means this document, which
is dated ________,together with all Riders to this document.

(C) "I" or "me" means
_________________________________________, the
grantor under this Security Document and the person who signed
the Note ("Borrower").

(D) "You" means
__________________________________________,the Lender and
any holder entitled to receive payments under the Note. Your address
is _________________________________________.You are the
beneficiary under this Security Document.

(E) "Trustee" is
_______________________________. Trustee’s address is
_____________________________________________.

27 TexReg 8090 August 30, 2002 Texas Register



(F) "Note" means the promissory Note signed by me
and dated ______________.The Note states that the amount I owe
you is _________________dollars (U.S. $____)plus interest. I have
promised to pay this debt in regular Periodic Payments and to pay the
debt in full not later than ______________________________.

(G) "My Homestead" means the property that is de-
scribed below under the heading "Transfer of Rights in the Property."

(H) "Extension of Credit" meansthe debt evidenced by
theNote, asdefined by Section 50(a)(6), ArticleXVI of theTexasCon-
stitution and all the documents executed in connection with the debt.

(I) "Riders" meansall Ridersto thisSecurity Document
that I execute.
Figure: 7 TAC §1.1226(c)(1)(I)

(J) "Applicable Law" means all controlling applicable
federal, Texasand local constitutions, statutes, regulations, ordinances
and administrative rules and orders (that have theeffect of law) aswell
as all applicable final, non-appealable judicial opinions.

(K) "Community Association Dues, Fees, and Assess-
ments" meansall dues, fees, assessmentsand other chargesthat areim-
posed on me or My Homestead by a condominium association, home-
owners association or similar organization.

(L) "Electronic Funds Transfer" means any transfer of
funds, other than atransaction originated by check, draft, or similar pa-
per instrument, which is initiated through an electronic terminal, tele-
phonic instrument, computer, or magnetic tape so as to order, instruct,
or authorize a financial institution to debit or credit an account. The
term includes point-of-sale transfers, automated teller machine trans-
actions, transfers initiated by telephone, wire transfers, and automated
clearinghouse transfers.

(M) "Escrow Items" means those items that are
described in Section ___of this Security Document.

(N) "Miscellaneous Proceeds" means any compensa-
tion, settlement, award of damages, or proceeds paid by any third
party (other than proceeds paid under my insurance) for: damage or
destruction of My Homestead; condemnation or other taking of all or
any part of My Homestead; conveyance instead of condemnation; or
misrepresentations or omissions related to the value or condition of
My Homestead.

(O) "Periodic Payment" means the regularly scheduled
amount due for principal and interest under the Note plus any amounts
under this Security Document.

(P) "RESPA" means the Real Estate Settlement Proce-
dures Act (12 U.S.C. §2601 et seq.) and Regulation X (24 C.F .R. Part
3500), asthey might beamended fromtimeto time, or any additional or
successor legislationor regulation that governsthesamesubject matter.
Asused in thisSecurity Document, "RESPA" refersto all requirements
and restrictions that are imposed in regard to a"federally related mort-
gageloan" even if theLoan Agreement doesnot qualify as a"federally
related mortgage loan" under RESPA.

(Q) "Successor in Interest of me" means any party that
hastaken titleto My Homestead, whether or not that party hasassumed
my obligations under the Loan Agreement.

(R) "Ground Rents" means amounts I owe if I rented
the real property under the buildings covered by this Security Docu-
ment. Oneof these arrangementsusually takes the form of along-term
"ground lease."

(2) Secured Agreement. The model provision regarding
the secured nature of the agreement reads: "To secure this loan, I give

you a security interest in My Homestead including existing and future
improvements, easements, fixtures, attachments, replacements and ad-
ditions to the property, insurance refunds, and proceeds. This security
interest is intended to be limited to the homestead property and not
other collateral, as required under the Texas Constitution."

(3) Transfer of Rightsin theProperty. Themodel provision
regarding a transfer of rights in the property reads:
Figure: 7 TAC §1.1226(c)(3)

(4) Borrower and Lender’s Promise. The model provision
regarding borrower and lender’s promise to comply with the terms of
the security document reads: "You and I promise:"

(5) Late Charges and Prepayment. The model provision
regarding late charges and prepayment of principal and interest reads:
Figure: 7 TAC §1.1226(c)(5)

(6) Funds for Escrow Items. The model provision regard-
ing the funds for Escrow Items reads:
Figure: 7 TAC §1.1226(c)(6)

(7) Charges and Liens. The model provision regarding
charges and liens reads:
Figure: 7 TAC §1.1226(c)(7)

(8) Property Insurance. The model provision regarding:
property insurance reads:
Figure: 7 TAC§1.1226(c)(8)

(9) Homestead. The model provision stating that the bor-
rower occupies the property as his homestead reads: "I now occupy
and use the property secured by this Security Document as my Texas
homestead."

(10) Preservation, Maintenance, Protection, and Inspection
of the Property. The model provision regarding preservation, main-
tenance, protection, and inspection of the property reads: "I will not
destroy, damage or impair My Homestead, allow it to deteriorate, or
commit waste. Whether or not I live in My Homestead, I will maintain
it in order to prevent it from deteriorating or decreasing in value dueto
its condition. I will promptly repair the damage to My Homestead to
avoid further deterioration or damage unless you and I agree in writing
that it iseconomically unreasonable. I will beresponsible for repairing
or restoring My Homestead only if you release the insurance or con-
demnation proceeds for the damageto or the taking of My Homestead.
You may release proceeds for the repairs and restoration in a single
payment or in a series of payments as the work is completed. I stil l
am obligated to complete repairs or restoration of My Homestead even
if there are not enough proceeds to complete the work. You or your
agent may inspect My Homestead. You may inspect the interior of My
Homestead with reasonablecause. You will give me noticestating rea-
sonable cause when or before the interior inspection occurs."

(11) Conditions Causing Actual Fraud. The model provi-
sion specifying the conditions causing actual fraud reads:
Figure: 7 TAC §1.1226(c)(11)

(12) Protection of Lender’s Interest in the Property and
Rights Under the Security Document. The model provision regarding
protection of the lender’s interest in the property and rights under the
security document reads:
Figure: 7 TAC §1.1226(c)(12)

(13) Assignment of Miscellaneous Proceeds and Forfei-
ture. The model provision regarding the assignment of miscellaneous
proceeds and forfeiture reads:
Figure: 7 TAC §1.1226(c)(13)
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(14) ForbearanceNot aWaiver. Themodel provision spec-
ifying that theborrower is not released from liability if lender modifies
the payment schedulereads: "My successors and I will not be released
fromliability if youextendthetimefor payment or modify thepayment
schedule. If I pay late, you will not have to sue me or my successor to
require timely futurepayments. You may refuseto extend timefor pay-
ment or modify thisLoan Agreement even if I request it. If you do not
enforce your rights every time, you may enforce them later."

(15) Joint and Several Liability, Security Document Exe-
cution, SuccessorsObligated. Themodel provision regarding joint and
several liability and specifying that the person who signs the contract
grants their ownership in thehomestead and binds their successors and
assigns reads:
Figure: 7 TAC §1.1226(c)(15)

(16) Extension of Credit Charges. Themodel provision re-
garding the Extension of Credit charges reads:
Figure: 7 TAC §1.1226(c)(16)

(17) Delivery of Notices. The model provision regarding
the delivery of notices reads: "Under the Loan Agreement, you and I
will give notices to each other in writing. Any notice under the Loan
Agreement will be considered given to me when it is mailed by first
class mail or when actually delivered to me at my address if given by
another means. You will give notice to My Homestead address un-
less I provide you a different address. I will notify you promptly of
any change of address. I will comply with any reasonable procedure
for giving a change of address that you provide. There will only be
one address for notice under the Loan Agreement. Notice to me will
be considered notice to all persons who are obligated under the Loan
Agreement unless Applicable Law requires a separate notice. I may
give you notice by delivering or mailing it by first classmail to thead-
dress provided by you, unless you require a different procedure. You,
however, will not receive notice under the Loan Agreement until you
actually receive it. Legal requirementsgoverning noticessubject to the
Loan Agreement will prevail over conditions in the Loan Agreement."

(18) Governing Law and Severability. The model provi-
sion regarding the law governing the contract, stating that if any part
of the contract is declared invalid, therest of the contract remains valid
reads: "The Loan Agreement will be governed by Texas and federal
law. If any provision in the Loan Agreement conflicts with any legal
requirement, all non-conflicting provisions will remain effective."

(19) Rulesof Construction. Themodel provision regarding
rules of clause construction reads:
Figure: 7 TAC §1.1226(c)(19)

(20) Loan Agreement Copies. The model provision speci-
fying that the lender will give borrower acopy of all signed documents
at the time the loan agreement is made reads: "At the time the Loan
Agreement is made, you will give me copies of all documents I sign."

(21) Transfer of Interest in Property. The model provi-
sion regarding a transfer of interest in the property reads: "Interest in
My Homestead means any legal or beneficial interest. This term in-
cludesthosebeneficial intereststransferred in abond for deed, contract
for deed, installment sales contract or escrow agreement (the intent of
which isthetransfer of titleby meat afuturedatetoapurchaser). If any
part of My Homestead issold or transferred without your prior written
permission, you may requireimmediatepayment of all I owe. You will
not exercise this option if disallowed by ApplicableLaw. If you accel-
erate, you will give me notice. The notice of acceleration will allow
me at least 21 days from the date the notice isgiven to pay all I owe. If
I fail to timely pay all I owe, you may pursue any remedy allowed by
the Loan Agreement without further notice or demand."

(22) Borrower’s Rights to Reinstate After Acceleration.
The model provision regarding borrower’s right to reinstate after
acceleration reads:
Figure: 7 TAC §1.1226(c)(22)

(23) Sale of Note, Change of Loan Servicer, Notice of
Grievance, Lender’s Right to Comply. The model provision regarding
the sale of the loan, change of loan servicer, notice of grievance, and
lender’s right to comply reads:
Figure: 7 TAC §1.1226(c)(23)

(24) Hazardous Substances. The model provision regard-
ing hazardous substances reads:
Figure: 7 TAC §1.1226(c)(24)

(25) Acceleration and Remedies. The model provision re-
garding acceleration and remedies reads:
Figure: 7 TAC §1.1226(c)(25)

(26) Power of Sale. The model provision regarding power
of sale reads:
Figure: 7 TAC §1.1226(c)(26)

(27) Release. Themodel provision regarding thereleaseof
the lien securing the loan agreement reads: "You will cancel and return
the Note to and give me, in recordable form, a release of lien securing
the Loan Agreement or a copy of any endorsement of the Note and as-
signment of the lien to alender that is refinancing theLoan Agreement.
I will pay only the cost of recording the release of lien. My acceptance
of the release or endorsement and assignment will end all of your du-
ties under section 50(a)(6), Article XVI of the Texas Constitution."

(28) Non-Recourse Liability. The model provision speci-
fying that the loan agreement isgiven without personal liability against
each owner of the homestead and against the spouse of each owner
reads:
Figure: 7 TAC §1.1226(c)(28)

(29) Proceeds. The model provision specifying that the
borrower hasnot been required to repay another debt with theproceeds
of the loan reads: "I am not required to apply theproceeds of theLoan
Agreement to repay another debt except a debt secured by My Home-
stead or a debt to another lender."

(30) No Assignment of Wages. Themodel provision spec-
ifying that theborrower hasnot assigned wagesas security for the loan
agreement reads: "I have not assigned wages as security for the Loan
Agreement."

(31) Acknowledgment of Fair Market Value. The model
provision specifying that lender and borrower have agreed in writing
to the fair market value of the homestead reads: "You and I agreed in
writing to the fair market value of My Homestead on the date of the
Loan Agreement."

(32) Trustees and Trustee Liability. The model provision
regarding trustees and trustee liability reads:
Figure: 7 TAC §1.226(c)(32)

(33) Waiver of Additional Collateral. The model provision
regarding lender’s waiving additional collateral reads:
Figure: 7 TAC §1.1226(c)(33)

(34) Default. The model default provision reads: "Any de-
fault of my agreementswith you will be adefault of this Security Doc-
ument."

(35) SignatureBlocks. Themodel provision regarding Sig-
nature Blocks reads:
Figure: 7 TAC §1.1226(c)(35)
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(36) Non-purchase Disclosure. The model provision indi-
cating that the security document does not finance a purchase transac-
tion should appear at thebeginning of thedocument, below theheading
and prior to the definition section. The model provision reads: "This
Security Document is not intended to finance my acquisition of the
Property."

§1.1227. Permissible Changes.

(a) A licensedlender may consider making thefollowingtypes
of changes to the model clauses:

(1) The addition of information related to information set
forth in the model clauses that is not otherwise prohibited by law.

(2) Substituting another term for "Lender" or "Borrower"
that has the same meaning, or use of pronouns such as "you," "we,"
and "us."

(3) The model clauses may be presented in any order, and
may be combined or further segregated at the licensee’s option.

(4) Inserting descriptive headings or number provisions.

(5) Changing the case of a word if otherwise permitted by
the Texas Finance Code.

(6) Other changes which do not affect the substance of the
disclosures.

(7) A sample model note is presented in the following ex-
ample.
Figure: 7 TAC §1.1227(a)(7).

(8) A sample model security document is presented in the
following example.
Figure: 7 TAC §1.1227(a)(8).

(b) An authorized licensee has considerable flexibility to ar-
rangetheformat of themodel form if therevised format doesnot signif-
icantly adversely affect the substance, clarity, or meaningful sequence
of the disclosures.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205400
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
PART 2. TEXAS DEPARTMENT OF
BANKING

CHAPTER 25. PREPAID FUNERAL
CONTRACTS
SUBCHAPTER B. REGULATION OF
LICENSES
7 TAC §25.19

The Finance Commission of Texas (the commission) proposes
an amendment to §25.19, concerning notice of seizure and the

bid process for prepaid funeral contracts. The proposed amend-
ment will correct a citation in §25.19(a) that changed as a result
of the 1997 codification of prepaid funeral services laws into the
Finance Code.

Everette Jobe, General Counsel, Texas Department of Banking,
has determined that, for each year of the first five years that the
proposed amendment is in effect, there will be no fiscal implica-
tions for state or local governments as a result of enforcing or
administering the section as amended.

Mr. Jobe has also determined that, for each of the first five years
the amendment as proposed will be in effect, the public benefit
anticipated as a result of the amendment will be the replace-
ment of an obsolete statutory reference with a correct citation.
There is no anticipated cost to persons who are required to com-
ply with the amendment as proposed. There will be no adverse
economic effect on small businesses.

Comments concerning the proposed section must be submitted
no later than 30 days after the date of publication to Robin Robin-
son, Assistant General Counsel, Texas Department of Banking,
2601 North Lamar Boulevard, Austin, Texas 78705-4294, or by
email to robin.robinson@banking.state.tx.us.

The amendment is proposed under Finance Code, §154.051,
which authorizes the commission to adopt rules necessary to
enforce and administer Finance Code, Chapter 154.

Finance Code, Chapter 154, is affected by the proposed amend-
ment.

§25.19. Notice of Seizure; the Bid Process.
(a) Notice to purchasers. Within 30 days of cancellation of a

permit to sell prepaid funeral benefits and the seizure of prepaid funeral
funds, the department shall notify those who have purchased prepaid
funeral contracts from the cancelled permit holder. The notice shall
inform the purchasers of the cancellation and seizure; provide instruc-
tions set out in Finance Code, §154.413 [Texas Civil Statutes, Article
548b, §4(g)]; provide an address to which any future payments due
under the contracts must be sent; explain how monies can be released
from the seized funds prior to selection of a successor permit holder;
and explain how the contract may be cancelled should the purchaser
wish to cancel it.

(b)-(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205324
Everette D. Jobe
Certifying Official
Texas Department of Banking
Proposed date of adoption: October 18, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
CHAPTER 29. SALE OF CHECKS ACT
7 TAC §29.2

The Finance Commission of Texas (the commission) proposes
to amend §29.2, concerning application fees, examination
costs, and assessment fees. Section 29.2 implements Finance
Code, §152.304(a), which requires a license holder to pay an
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annual license renewal fee in an amount established by rule,
and §152.102(2), which authorizes the commission to set fees
for applications, licenses, notices, and examinations to defray
the cost of administering Finance Code, Chapter 152.

The commission proposes to amend §29.2(c)(2) to increase the
annual fee to renew an existing license from $500 to $1,500. The
$1,000 increase is necessary to more fully recover the cost of
processing a renewal application. The fee increase is proposed
to comply with Finance Code, §152.205(1), which requires the
department to collect fees in an amount established by rule that
is sufficient to administer Finance Code, Chapter 152.

The commission proposes to amend §29.2(d) to increase ex-
amination fees from $500 per examiner per day plus associated
travel costs to $600 per examiner per day plus associated travel
costs for any additional examination that is required in the same
fiscal year because of a license holder’s failure to comply with
Finance Code, Chapter 152, commission rules, or department
requests. This $100 increase is necessary to more fully recover
the cost of examiner salaries in these additional examinations.

The fee rate increases are established by the commission, and
not mandated by the legislature. The proposed fee increases are
necessary because the existing fees do not fully fund the costs
of administering Finance Code, Chapter 152.

Factors which have led to the necessity of the increased fees
include inflation and rising program costs. No examination fee
increase has been imposed on license holders since April 1997,
and the last increase in the annual renewal fee was effective
January 1, 1987. The increases proposed in §29.2 will be the
first in over five years and the first increase in the renewal fee in
over 15 years.

Russell Reese, Director of Special Audits, Texas Department of
Banking (department), has determined that, for each year of the
first five years that the fee increases as proposed are in effect
there will be no fiscal implication for state or local government
as a result of enforcing or administering the section. The to-
tal amount of revenues collected by the department for all reg-
ulatory programs will remain approximately the same. The in-
creased fees from sale of check licensees will allow this regu-
latory program to fully fund the costs of administering Finance
Code, Chapter 152.

Mr. Reese also has determined that, for each of the first five
years the proposed increases will be in effect, the economic
costs to persons required to comply with the rule will be: (1) in-
creased license renewal application fees, and (2) increased fees
for additional examinations of license holders who fail to com-
ply with the law. Assuming that license holders comply with the
law and no additional examinations are necessary, the yearly in-
crease to each license holder will be $1,000.

Of the 63 sale of check license holders, 16 are micro-busi-
nesses and 21 are small businesses under the definitions of
those terms in Government Code, §2006.001. The department
compared the cost of compliance (aggregate cost of renewal
fees) for micro-businesses and small businesses with the cost
of compliance for the larger businesses by determining the cost
for each $100 of sales for the three classes of businesses in
accordance with Government Code, §2006.002. The license
renewal fee increase on micro-businesses under the proposal
will be an average of $0.00316054 per $100 in sales. The
license renewal fee increase on small businesses will be
approximately $0.00014576 per $100 in sales. The license

renewal fee increase on other businesses will be approximately
$0.00005761 per $100 in sales.

Comments on the proposed rule may be submitted to Shan-
non Phillips Jr., Assistant General Counsel, Texas Department
of Banking, 2601 North Lamar Boulevard, Austin, Texas 78705-
4294, or by email to Shannon.Phillips@banking.state.tx.us.

The amendments are proposed under Finance Code,
§152.304(a), which requires a license holder to pay to the
commissioner a license renewal fee in an amount established
by rule, and §152.102(2), which authorizes the commission to
set fees for applications, licenses, notices, and examinations to
defray the cost of administering Finance Code, Chapter 152.

Finance Code, Chapter 152, is affected by the proposed amend-
ment.

§29.2. Fees and Assessments.

(a)-(b) (No change.)

(c) Filing fees. The filing fees established in this subsection
either are specifically set out in the Finance Code, Chapter 152, or set
in accordance with the Finance Code, Chapter 152, to reasonably ap-
proximate the agency’s cost of administering the Finance Code, Chap-
ter 152, with respect to each particular filing.

(1) (No change.)

(2) Annual renewal fee. Each application for a renewal li-
cense must be submitted to the department on or before April 15th of
each year together with the annual renewal fee of $1,500 [$500].

(d) Financial audit fees. The department shall annually assess
each licensee a financial audit fee for one financial audit, not to exceed
$8,000 in a fiscal year, at a rate of not more than $0.02 per $1,000 of
the amount of money orders, travelers checks, and other payment in-
struments sold and transmission money received by the licensee within
the state of Texas, based on the total dollar amount of transactions re-
flected in the examination report or annual renewal filing, whichever is
more recent. The department may levy this fee in quarterly or fewer in-
stallments in such periodically adjusted amounts as reasonably appear
necessary to defray the costs of financial audit and the administration
of the Finance Code, Chapter 152. If the financial audit fee computed
in this manner is less than $2,500, a minimum financial audit fee of
$2,500 will be levied and collected. In addition to the financial audit
fee, each licensee shall reimburse the department for all travel costs re-
lated to the financial audit. If more than one financial audit of a license
is required in the same fiscal year as a result of the licensee’s failure
to comply with the Finance Code, Chapter 152, or this chapter or as a
result of its failure to comply with departmental requests in furtherance
of the department’s regulatory responsibilities under the Finance Code,
Chapter 152, or this chapter, an additional fee of $600 [$500] per day,
plus associated travel costs, will be assessed against the licensee for
each examiner assigned to an additional financial audit. Financial au-
dit fees may be decreased if the commissioner determines that a lesser
sum than otherwise would be collected is required to administer the Fi-
nance Code, Chapter 152.

(e) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205325
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Everette D. Jobe
Certifying Official
Texas Department of Banking
Proposed date of adoption: October 18, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
PART 4. TEXAS SAVINGS AND LOAN
DEPARTMENT

CHAPTER 80. MORTGAGE BROKER AND
LOAN OFFICER LICENSING
SUBCHAPTER B. PROFESSIONAL CONDUCT
7 TAC §80.10

The Finance Commission of Texas (the Finance Commission)
proposes to amend 7 TAC §80.10 by retitling the rule as "Prohi-
bitions on false, misleading, or deceptive practices and improper
dealings", restructuring the current text of this section as sub-
section 80.10(a), and by adopting new text in new subsection
80.10(b).

Section 156.303(a)(3) of the Act prohibits licensed mortgage
brokers and loan officers from engaging in improper dealings
while performing acts that require a license. Since there is no
definition of improper dealings in the Act, the purpose of new
subsection 80.10(b) is to clarify the meaning of this term.

Proposed new subsection 80.10(b) provides that improper deal-
ings includes, but is not limited to, three types of misconduct.
The first type is negligence or incompetence in performing the
act of a mortgage broker or loan officer. The second type is vi-
olating any provision of a federal, state, or local law, including a
final court decision, which governs the same subject matter that
is governed by the Act or by Texas Administrative Code, Title 7,
Part IV, Chapter 80. The third type is violating any provision of
seven laws listed, which consist of the Real Estate Settlement
Procedures Act, Regulation X, Truth in Lending Act, Regulation
Z, Equal Credit Opportunity Act, Regulation B, and Article XVI,
Section 50 of the Texas Constitution, as well as their successor
statutes and provisions.

With respect to the incorporation by reference of the fed-
eral statutes and regulations listed in proposed subsection
80.10(b)(3), the Texas Savings and Loan Department (the
department) would note that these statutes and regulations
have long established a national standard for the origination
of residential mortgage loans. Consequently, the department
believes that a Texas-licensed mortgage broker or loan officer
who originates a loan in violation of these standards would be
engaging in conduct that constitutes "improper dealings" within
the meaning of Section 156.303(a)(3) of the Act.

The effect of new subsection 80.10(b) would be to make a li-
censee’s negligence, incompetence, or violation of the provi-
sions of any other law that governs mortgage broker activity a
violation of Section 156.303(a)(3) of the Act and grounds for dis-
ciplinary action against the licensee.

The Act establishes a Mortgage Broker Advisory Committee to
advise the Commissioner and the Commission on the promulga-
tion of forms and regulations and the implementation of the Act.
The Advisory Committee met on August 6, 2002, and reviewed
this proposed new section of the regulations.

James L. Pledger, Savings and Loan Commissioner, has deter-
mined that for the first five year period the new subsection, as
proposed, will be in effect, there will be no fiscal implications for
state and local government as a result of enforcing or adminis-
tering these sections.

Mr. Pledger estimates that for the first five years the proposed
new subsection is in effect, the public will benefit from the
department’s increased ability to take disciplinary action against
licensees engaged in improper dealings. Additionally, the
licensee population will benefit by having a clearer concept of
what constitutes improper dealings, so that they can take steps
to prevent such misconduct from occurring. No difference will
exist between the cost of compliance for small business and the
cost of compliance for the largest business affected by the new
sections.

Comments on the proposed new subsection may be submitted in
writing to James L. Pledger, Commissioner, Texas Savings and
Loan Department, 2601 North Lamar, Suite 201, Austin, Texas
78705-4294, or e-mailed to TSLD@tsld.state.tx.us.

The new subsection is proposed under Finance Code, Section
11.306, which authorizes the Finance Commission to adopt
mortgage broker rules as provided by Chapter 156 of the Act,
and under Finance Code, Section 156.102(a), which authorizes
the commissioner, subject to review and compliance with the
directives of the Finance Commission, to adopt and enforce
rules necessary for the intent of or to ensure compliance with
the Act. The section of the Act affected by the proposed new
subsection is Finance Code, Section 156.303(a)(3).

§80.10. Prohibition on false, misleading, or deceptive practices and
improper dealings.

(a) No Mortgage Broker or Loan Officer may:

(1) knowingly misrepresent his or her relationship to
a Mortgage Applicant or any other party to an actual or proposed
Mortgage Loan transaction;

(2) knowingly misrepresent or understate any cost, fee, in-
terest rate, or other expense in connection with a Mortgage Applicant’s
applying for or obtaining a Mortgage Loan;

(3) disparage any source or potential source of Mortgage
Loan funds in a manner which knowingly disregards the truth or makes
any knowing and material misstatement or omission;

(4) knowingly participate in or permit the submission of
false or misleading information of a material nature to any person in
connection with a decision by that person whether or not to make or
acquire a Mortgage Loan.

(5) as provided for by the Real Estate Settlement Proce-
dures Act and its implementing regulations, broker, arrange, or make a
Mortgage Loan in which the Mortgage Broker or Loan Officer retains
fees or receives other compensation for services which are not actually
performed or where the fees or other compensation received bear no
reasonable relationship to the value of services actually performed;

(6) recommend or encourage default or delinquency or
continuation of an existing default or delinquency by a Mortgage Ap-
plicant on any existing indebtedness prior to closing a Mortgage Loan
which refinances all or a portion of such existing indebtedness;

(7) induce or attempt to induce a party to a contract to
breach the contract so the person may make a Mortgage; or
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(8) engage in any other practice which the Commissioner,
by published interpretation, has determined to be false, misleading, or
deceptive.

(b) The term "improper dealings" in Section 156.303(a)(3) of
the Act includes, but is not limited to, the following:

(1) Acting negligently or incompetently in performing an
act for which a person is required under the Act to hold a license;

(2) Violating any provision of afederal, state, or local con-
stitution, statute, rule, ordinance, regulation, or final court decision that
governsthesameactivity, transaction, or subject matter that isgoverned
by the provisions of the Act or this Chapter; or

(3) Violating any provision of the following statutes, regu-
lations, and constitutional provisions, or their successor statutes, regu-
lations, and provisions:

(A) Real Estate Settlement Procedures Act, 12 U.S.C.
Chapter 2600;

(B) Regulation X, 24 C.F.R. Part 3500;

(C) Consumer Credit ProtectionAct, 15 U.S.C. Chapter
1600 (Truth in Lending Act);

(D) Regulation Z, 12 C.F.R. Part 226;

(E) Equal Credit Opportunity Act, 15 U.S.C. §1691;

(F) Regulation B, 12 C.F.R. Part 202; and

(G) Section 50, Article XVI, Texas Constitution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205409
Michael Chisum
General Counsel
Texas Savings and Loan Department
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 475-1350

♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES

PART 2. TEXAS HISTORICAL
COMMISSION

CHAPTER 26. PRACTICE AND PROCEDURE
13 TAC §26.27

The Texas Historical Commission (hereafter referred to as the
commission) proposes an amendment to Section 26.27 (Title 13,
Part II, Chapter 26 of the Texas Administrative Code), relating to
Disposition of Archeological Artifacts and Data. This change is
needed to eliminate a reference to a timeline and accreditation
of curatorial facilities by the Council of Texas Archeologist.

F. Lawerence Oaks, Executive Director, has determined that for
the first five-year period the rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the rule.

Mr. Oaks has also determined that for each year of the first
five-year period the rule amendments are in effect the public ben-
efit anticipated as a result of this amendments will be. Addition-
ally, Mr. Oaks as determined that there will be no effect on small
businesses, and there is no anticipated economic cost to per-
sons who are required to comply with these rule amendments
as proposed.

Comments on the proposal may be submitted to F. Lawerence
Oaks, Executive Director, Texas Historical Commission, P. O.
Box 12276, Austin, Texas 78711. Comments will be accepted
for 30 days after publication in the Texas Register.

The amendments are proposed under the Texas Natural Re-
sources Code, Title 9, Chapter 191 which provides the commis-
sion with authority to promulgate rule that will reasonably effect
the purposes of this chapter.

§26.27. Disposition of Archeological Artifacts and Data.

(a) Processing. Investigators who receive permits shall be re-
sponsible for cleaning, conserving, cataloguing, and preserving all col-
lections, specimens, samples, and records, and for the reporting of re-
sults of the investigation.

(b) Ownership. All specimens, artifacts, materials, and sam-
ples plus original field notes, maps, drawings, photographs, and stan-
dard state site survey forms, resulting from the investigations remain
the property of the State of Texas. Certain exceptions left to the discre-
tion of the commission are contained in the Texas Natural Resources
Code, Section 191.052 (b). The commission will determine the final
disposition of all artifacts, specimens, materials, and data recovered
by investigations on State Archeological Landmarks or potential land-
marks, which remain the property of the State. Antiquities from State
Archeological Landmarks are of inestimable historical and scientific
value and should be preserved and utilized in such a way as to benefit
all the citizens of Texas. It is the rule of the commission that such an-
tiquities shall never be used for commercial exploitation.

(c) Housing, conserving, and exhibiting antiquities from State
Archeological Landmarks.

(1) After investigation of a State Archeological Landmark
has culminated in the reporting of results, the antiquities will be per-
manently preserved in research collections at the curatorial facility ap-
proved by the commission. Prior to the expiration of a permit, proof
that archeological collections and related field notes are housed in a cu-
ratorial facility is required. Failure to demonstrate proof before the per-
mit expiration date may result in the principal investigator and co-prin-
cipal investigator falling into default status.

(2) [By December 31, 2002, institutions that curate arti-
factsrecovered under AntiquitiesPermit(s) must beaccredited through
the Council of Texas Archeologists Accreditation and Review Coun-
cil accreditation program.] Institutions housing antiquities from State
Archeological Landmarks will also be responsible for adequate secu-
rity of the collections, continued conservation, periodic inventory, and
for making the collections available to qualified institutions, individu-
als, or corporations for research purposes.

(3) Exhibits of materials recovered from State Archeolog-
ical Landmarks will be made in such a way as to provide the maxi-
mum amount of historical, scientific, archeological, and educational
information to all the citizens of Texas. First preference will be given
to traveling exhibits following guidelines provided by the commission
and originating at an adequate facility nearest to the point of recovery.
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Permanent exhibits of antiquities may be prepared by institutions main-
taining such collections following guidelines provided by the commis-
sion. A variety of special, short-term exhibits may also be authorized
by the commission.

(d) Access to antiquities for research purposes. Antiquities re-
tained under direct supervision of the commission will be available un-
der the following conditions:

(1) Request for access to collections must be made in writ-
ing to the curatorial facility holding the collections indicating to which
collection and what part of the collection access is desired; nature of
research and special requirements during access; who will have access,
when, and for how long; type of report which will result; and expected
date of report.

(2) Access will be granted during regular working hours to
qualified institutions or individuals for research culminating in non-
permit reporting. A copy of the report will be provided to the commis-
sion.

(3) Data such as descriptions or photos when available will
be provided to institutions or individuals on a limited basis for research
culminating in nonprofit reporting. A copy of the report will be pro-
vided to the commission.

(4) Access will be granted to corporations or individuals
preparing articles or books to be published on a profit-making basis
only if there will be no interference with conservation activities or reg-
ular research projects; photos are made and data collected in the facil-
ity housing the collection; arrangements for access are made in writing
at least one month in advance; cost of photos and data and a reason-
able charge of or supervision by responsible personnel are paid by the
corporation or individual desiring access; planned article or publica-
tion does not encourage or condone treasure hunting activity on pub-
lic lands, State Archeological Landmarks, or National Register sites,
or other activities which damage, alter, or destroy cultural resources;
proper credit for photos and data are indicated in the report; a copy of
the report will be provided to the commission.

(5) The commission may maintain a file of standard pho-
tographs and captions available for purchase by the public.

(6) A written agreement containing the appropriate stipu-
lations will be prepared and executed prior to the access.

(7) Institutions, organizations, and agencies designated by
the commission as depositories for antiquities collections shall promul-
gate reasonable rules and regulations governing access to those collec-
tions in their custody.

(e) Pursuant to Texas Natural Resources Code sec. 191.091-
092, all antiquities found on land or under waters belonging to the State
of Texas or any political subdivision of the State belong to the State
of Texas. The commission is charged with the administration of the
Antiquities Code and exercises the authority of the State in matters
related to these held-in-trust collections.

(f) Decisions regarding the disposal, deaccession, or destruc-
tive analysis of held-in-trust collections are the legal responsibility of
the commission. Acceptable circumstances for disposal, deaccession-
ing, or destructive analysis are provided by these rules. Exceptions
may be considered by the commission. Under no circumstances will
held-in-trust collections be disposed of, or deaccessioned through sale.

(g) Disposal. The commission’s rules for disposal applies to
objects and samples prior to accessioning that have been recovered
from a site on public lands or under public waters under an Antiqui-
ties Permit issued by the commission.

(1) Disposal of recovered objects or samples from a site on
public lands or from public waters under an antiquities permit issued
by the commission must be approved by the commission. Approval for
anticipated disposal is by means of an approved research design at the
time the Antiquities Permit is issued. The manner in which the object
or sample is to be disposed must be included in the research design.
Additional disposal not included in the approved research design must
be approved by the commission prior to any disposal action.

(2) The appropriate reasons for disposal include, but are
not limited to, the following:

(A) Objects that are highly redundant and without ad-
ditional merit;

(B) Objects that lack historical, cultural, or scientific
value;

(C) Objects that have decayed or decomposed beyond
reasonable use and repair or that by their condition constitute a hazard
to other objects in the collection.

(D) Objects that may be subject to disposal as required
by federal laws.

(3) Items disposed of after recovery must be documented
in the notes, and final report, with copies provided to the curatorial
facility.

(4) The commission relinquishes title for the State to any
object or sample approved for disposal. The object or sample must be
disposed of in a suitable manner.

(h) Deaccession. The commission’s rules for deaccession rec-
ognizes the special responsibility associated with the receipt and main-
tenance of objects of cultural, historical, and scientific significance
in the public trust. Although curatorial facilities become stewards of
held-in-trust collections, title is retained by the commission for the
State. Thus, the decision to deaccession held-in-trust objects or col-
lections is the responsibility of the commission. The commission rec-
ognizes the need for periodic reevaluations and thoughtful selection
necessary for the growth and proper care of collections. The practice
of deaccessioning under well-defined guidelines provides this oppor-
tunity.

(1) Deaccessioning may be through voluntary or involun-
tary means. The transfer, exchange, or deterioration beyond repair or
stabilization or other voluntary removal from a collection in a curato-
rial facility is subject to the limitations of this rule.

(2) Involuntary removal from collections occurs when ob-
jects, samples, or records are lost through theft, disappearance, or nat-
ural disaster. If the whereabouts of the object, sample, or record is
unknown, it may be removed from the responsibility of the curatorial
facility, but the commission will not relinquish title in case the object,
sample, or record subsequently is returned.

(i) Accredited curatorial facilities. Authority to deal with
deaccessioning of limited categories of objects and samples from
held-in-trust collections is delegated to a curatorial facility approved
by the commission to hold state held-in-trust collections through a
contractual agreement between the curatorial facility and the commis-
sion. Annual reports will be submitted to the commission on these
deaccessioning actions.

(1) If the commission determines that a curatorial facility
has acted in violation of the contractual agreement and this rule, the
contractual agreement will be terminated. From that date forward, the
commission will review and decide on all deaccession actions of that
curatorial facility concerning held-in-trust objects and samples. A new
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contractual agreement may be executed at such time as the commission
determines that the curatorial facility has come into compliance with
this rule.

(2) Curatorial facilities not yet approved by the commis-
sion to hold state held in-trust collections shall submit written deacces-
sion requests of objects and samples from held-in-trust collections to
the commission.

(3) Requests to deaccession a held-in-trust collection in its
entirety must be submitted to the commission.

(4) The reasons for deaccessioning all or part of held-in-
trust collections include, but are not limited to, the following:

(A) Objects lacking provenience that are not significant
or useful for research, exhibit, or educational purposes in and of them-
selves;

(B) Objects or collections that do not relate to the stated
mission of the curatorial facility. Objects or collections that are relevant
to the stated mission of the curatorial facility may not be deaccessioned
on the grounds that they are not relevant to the research interests of
current staff or faculty;

(C) Objects that have decayed or decomposed beyond
reasonable use or repair or that by their condition constitute a hazard
in the collections;

(D) Objects that have been noted as missing from a col-
lection beyond the time of the next collections-wide inventory are de-
termined irretrievable and subject to be deaccessioned as lost;

(E) Objects suspected as stolen from the collections
must be reported to the commission in writing immediately for
notification to similar curatorial facilities, appropriate organizations,
and law enforcement agencies. Objects suspected as stolen and not
recovered after a period of three years or until the time of the next
collections-wide inventory are determined irretrievable and subject to
being deaccessioned as stolen;

(F) Objects that have been stolen and for which an in-
surance claim has been paid to the curatorial facility.

(G) Objects that may be subject to deaccessioning as
required by federal laws.

(H) Deaccession for reasons not listed above must be
approved on a case-by-case basis by the commission.

(j) Title to Objects or Collections Deaccessioned. If deacces-
sioning is for the purpose of transfer or exchange, commission retains
title for the State to the object or collection. A new held-in-trust agree-
ment must be executed between the receiving curatorial facility and the
THC.

(1) If deaccessioning is due to theft or loss, the commission
will retain title for the State to the object or collection in case it is ever
recovered, but the curatorial facility will no longer be responsible for
the object or collection.

(2) If deaccessioning is due to deterioration or damage be-
yond repair or stabilization, the commission relinquishes title for the
State to the object or collection and the object or collection must be
discarded in a suitable manner.

(k) Destructive Analysis. The commission’s rules for destruc-
tive analysis applies only to samples and objects from held-in-trust col-
lections accessioned into the holdings of a curatorial facility. Destruc-
tive analysis of samples or objects prior to placement in a curatorial

facility is covered by the research design approved for the Antiquities
Permit. Authority to deal with destructive analysis requests of cate-
gories of objects and samples from held-in-trust collections is dele-
gated to a curatorial facility approved by the commission to hold state
held-in-trust collections through a contractual agreement between the
curatorial facility and the commission. Annual reports will be submit-
ted to the commission on these destructive analysis actions.

(1) A written research proposal must be submitted to the
curatorial facility stating research goals, specific samples or objects
from a held-in-trust collection to be destroyed, and research credentials
in order for the curatorial facility to establish whether the destructive
analysis is warranted.

(2) If the commission determines that a curatorial facility
has acted in violation of the contractual agreement and this rule, the
contractual agreement will be terminated. From that date forward, the
commission will review and decide on all destructive analysis actions
of that curatorial facility concerning held-in-trust objects and samples.
A new contractual agreement may be executed at such time as the com-
mission determines that the curatorial facility has come into compli-
ance with these rules.

(3) Curatorial facilities not yet approved by the commis-
sion to hold state held-in-trust collections shall submit destructive anal-
ysis requests of objects and samples from held-in-trust collections to
the commission.

(4) Conditions for approval of destructive analysis may in-
clude qualifications of the researcher, uniqueness of the project, scien-
tific value of the knowledge sought to be gained, and the importance,
size, and condition of the object or sample.

(5) Objects and samples from held-in-trust collections ap-
proved for destructive analysis purposes are loaned to the institution
where the researcher is affiliated. Objects and samples will not be
loaned to individuals for destructive analysis.

(6) If the curatorial facility denies a request for destructive
analysis of a sample or object from a held-in-trust collection, appeal of
the decision is through the commission.

(7) Information gained from the analysis must be provided
to the curatorial facility as a condition of all loans for destructive anal-
ysis purposes. After completion of destructive analysis, the researcher
must return the information (usually in the form of a research report) in
order for the loan to be closed. Two copies of any publications result-
ing from the analysis must be sent to the curatorial facility. If the object
or sample is not completely destroyed by the destructive analysis, the
remainder must be returned to the curatorial facility.

(8) It is the responsibility of the curatorial facility to mon-
itor materials on loan for destructive analysis, to assure their correct
use, and to note the returned data in the records.

(9) The commission does not relinquish title for the State
to an object or sample that has undergone destructive analysis and the
object or sample is not deaccessioned.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 11, 2002.

TRD-200205292
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F. Lawerence Oaks
Executive Director
Texas Historical Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 463-5711

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 309. RACETRACK LICENSES AND
OPERATIONS
SUBCHAPTER D. GREYHOUND
RACETRACKS
DIVISION 2. OPERATIONS
16 TAC §309.351

The Texas Racing Commission proposes an amendment to
§309.351, relating to kennel contracts. The amendment will
clarify the Commission’s approval process for kennel contracts,
establish a deadline for filing executed contracts, clarify permis-
sible deductions by an association, and prohibit individuals with
an interest in the association from executing a kennel contract.
The amendment will enable a more efficient auditing process
and eliminate any potential conflict of interest issues.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government.

Ms. Kennison has also determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the proposal will be that the public is as-
sured that Commission uses the most efficient auditing proce-
dures. There may be limited economic impact to small or micro
businesses that hold an interest in the association and ownership
interest in a greyhound kennel, as this practice will be prohibited.
There is no anticipated economic cost to an individual required
to comply with the amendment as proposed. The proposal has
no effect on the state’s agricultural, horse breeding, horse train-
ing, greyhound breeding, or greyhound training industries.

Written comments must be submitted within 30 days after pub-
lication of the proposed amendments in the Texas Register to
Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, P.O. Box 12080, Austin, Texas 78711-2080, fax (512)
833-6907.

The amendment is proposed under the Texas Civil Statutes, Arti-
cle 179e, §3.021 which authorizes the Commission to regulate all
aspects of greyhound racing; §10.03 which requires greyhound
racetracks to contract with kennels; and §10.06 which requires
an association to contract with Texas owned kennels.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§309.351. Kennel Contracts.
(a) In contracting with a kennel owner, an association shall

use a contract approved by the executive secretary. In approving the
contracts, the executive secretary shall consider the degree to which

the contract complies with applicable law, ensures the continuity of
high quality racing, preserves property owned by the kennel owners
and the association, and ensuresthe ability of thekennel owner and the
association to haveaprofitablerelationship through thecontract. After
receiving approval, an association shall deliver a copy of the approved
contract form to the Texas Greyhound Association.

(b) An [Not later than January 31 of each year for which the
contract is to be performed, an] association shall file a copy of each
executed kennel contract with the Commission. An association con-
ducting year-round racing shall fi le the contracts on or before January
31 of each year. An association conducting seasonal racing shall fi le
the contracts on or before the 30th day before the first day of the race
meet.

(c) An association shall deliver a copy of the kennel contract
to each party to the contract.

(d) A kennel contract may not authorize a deduction from the
purse payable to the greyhound owner except a deduction that is di-
rectly related to the owner’s privileges and responsibilities as a grey-
hound owner. [Under a contract with a kennel owner, an association
may not charge the kennel owner for providing any services or facili-
ties other than electricity.]

(e) An association may not contract with a kennel owner if
the kennel owner or a person related to the kennel owner within the
first degreeof affinity or consanguinity [member of thekennel owner’s
immediate family] owns an interest in the association.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205401
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 311. OTHER LICENSES
SUBCHAPTER D. ALCOHOL AND DRUG
TESTING
DIVISION 1. DRUGS
16 TAC §311.302

The Texas Racing Commission proposes an amendment to
§311.302, relating to drug testing of licensees. The amendment
will update the rule to reflect the current procedure if an individ-
ual refuses to submit to drug testing. In practice, the individual
is referred to the Commission’s medical review officer, not to the
Commission, upon a first or second refusal to submit to drug
testing.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government.

Ms. Kennison has also determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the proposal will be that the public is
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assured that the Commission’s rules are current and accurate.
There will be no economic impact to small or micro businesses.
There is no anticipated economic cost to an individual required to
comply with the amendment as proposed. The proposal has no
effect on the state’s agricultural, horse breeding, horse training,
greyhound breeding, or greyhound training industries.

Written comments must be submitted within 30 days after pub-
lication of the proposed amendments in the Texas Register to
Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, P.O. Box 12080, Austin, Texas 78711-2080, fax (512)
833-6907.

The amendment is proposed under the Texas Civil Statutes, Ar-
ticle 179e, §3.021, which authorizes the Commission to regulate
all aspects of horse and greyhound racing; and §5.01, which au-
thorizes the Commission to establish reasonable and necessary
conditions for licensure.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§311.302. Subject to Testing.
(a) The stewards or racing judges may require an occupational

licensee acting pursuant to the license to submit to a urine test or other
non-invasive fluid test at any time while on association grounds.

(b) A licensee who refuses to submit to such a test when re-
quested to do so by the stewards or racing judges shall be suspended
for at least 30 days [and referred to the Commission]. A licensee who
refuses to submit to a test for the second time shall be suspended by
the stewards or racing judges for at least six months [and referred to
theCommission]. In addition, for a first or second refusal, the licensee
shall be referred to the medical review officer in accordance with the
penalties and conditions for the associated violation under §311.308 of
this title (relating to Penalties). A licensee who refuses to submit to a
test for a third or subsequent time shall be suspended by the stewards
or racing judges for one year and referred to the Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205402
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 833-6699

♦ ♦ ♦
16 TAC §311.308

The Texas Racing Commission proposes an amendment to
§311.308, relating to penalties for violation of prohibited drug
use or possession. The amendment will insert the proper
cross-referenced rules. In addition, the amendment will also
discontinue the requirement that the stewards or racing judges
must defer to a physician when there is suspicion of impairment
before they may prohibit a licensee from participating in racing
for the remainder of the day.

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, has determined that for the first five-year period the
amendments are in effect there will be no fiscal implications for
state or local government.

Ms. Kennison has also determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the proposal will be that the public is as-
sured the Commission rules are current and accurate. There will
be no economic impact to small or micro businesses. There is
no anticipated economic cost to an individual required to comply
with the amendment as proposed. The proposal has no effect
on the state’s agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

Written comments must be submitted within 30 days after pub-
lication of the proposed amendments in the Texas Register to
Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, P.O. Box 12080, Austin, Texas 78711-2080, fax (512)
833-6907.

The amendment is proposed under the Texas Civil Statutes, Ar-
ticle 179e, §3.021, which authorizes the Commission to regulate
all aspects of horse and greyhound racing; and §5.01, which au-
thorizes the Commission to establish reasonable and necessary
conditions for licensure.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§311.308. Penalties.

(a) The stewards or racing judges shall impose penalties in ac-
cordance with this section for a violation of§311.301 of this title (re-
lating to Use Prohibited). A penalty imposed under this section is ap-
pealable pursuant to §307.67 of the Rules (relating to Appeal to the
Commission.) [in the same manner as other orders of the stewards or
racing judges.]

(b) If the stewards or racing judges require a licensee to submit
to testing under§311.302 of this title (relating to Subject to Testing) as
prescribed under §311.303 of thischapter (relating to Method of Selec-
tion) [for reasonablebelief], the stewards or racing judges shall prohibit
the licensee from participating in racing for the remainder of that [race]
day [,on the recommendation of a physician who hasexamined the li-
censee].

(c) For a first violation, the stewards or racing judges shall:

(1) suspend the licensee’s license for at least 30 days; and

(2) prohibit the licensee from participating in racing until:

(A) the licensee’s condition has been evaluated by the
medical review officer or a person designated by the medical review of-
ficer under§311.306 of this title (relating to Medical Review Officer);

(B) the licensee has satisfactorily complied with any re-
habilitation requirements ordered by the medical review officer; and

(C) the licensee has produced a negative test result.

(d) For a second violation, the stewards or racing judges shall:

(1) suspend the licensee’s license for at least six months;
and

(2) prohibit the licensee from participating in racing until:

(A) the licensee has satisfactorily completed a certified
substance abuse rehabilitation program approved by the medical review
officer; and

(B) the licensee produces a negative test result.

(e) For a third or subsequent violation, the stewards or racing
judges shall suspend the licensee for one year and refer the licensee to
the Commission.
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(f) After a suspended licensee has satisfactorily complied with
any rehabilitation requirements ordered by the medical review officer
or completed a certified substance abuse rehabilitation program ap-
proved by the medical review officer, the licensee may apply to have
the license reinstated. The stewards or racing judges shall [may] rein-
state the license if the stewards or racing judges determine the licensee
poses no danger to other licensees or race animals and that reinstate-
ment is in the best interest of racing. On reinstatement, the stewards or
racing judges shall require the licensee to submit to further drug test-
ing to verify continued compliance with the Rules [unimpairment] and
complete any additional rehabilitation or after-care drug treatment rec-
ommended by the medical review officer.

(g) All specimens to be tested under this subchapter shall be
obtained and tested in accordancewith §311.304 (relating to Taking of
Samples.) [by the Commission under conditions properly controlled
to guarantee the integrity of the process. The charges for tests con-
ducted under thissubchapter shall beforwarded to theCommission for
approval as to thereasonableness of the charges in relation to industry
standards for comparable testing procedures.] The Commission shall
pay the cost of the initial test. The licensee being tested is responsible
for paying the costs of all subsequent tests [other than the initial test].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205403
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 833-6699

♦ ♦ ♦
CHAPTER 321. PARI-MUTUEL WAGERING
SUBCHAPTER C. REGULATION OF LIVE
WAGERING
DIVISION 2. DISTRIBUTION OF
PARI-MUTUEL POOLS
16 TAC §321.318

The Texas Racing Commission proposes an amendment to
§321.318, relating to special wagers. The amendment would
remove the necessity of repeated and subsequent Commission
approval of special wagers so long as the wager remains
unchanged.

Ms. Kennison has also determined that for each of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the proposal will be that the public is as-
sured the Commission uses the most efficient processes avail-
able. There will be no economic impact to small or micro busi-
nesses. There is no anticipated economic cost to an individual
required to comply with the amendment as proposed. The pro-
posal has no effect on the state’s agricultural, horse breeding,
horse training, greyhound breeding, or greyhound training indus-
tries.

Written comments must be submitted within 30 days after pub-
lication of the proposed amendments in the Texas Register to

Judith L. Kennison, General Counsel for the Texas Racing Com-
mission, P.O. Box 12080, Austin, Texas 78711-2080, fax (512)
833-6907.

The amendment is proposed under the Texas Civil Statutes, Arti-
cle 179e, §11.011, which authorizes the Commission to regulate
pari-mutuel wagering on greyhound and horse races.

The proposed amendment implements Texas Civil Statutes, Ar-
ticle 179e.

§321.318. Special Wager.

(a) Special wager authorized.

(1) Subject to the prior approval of the Commission, an as-
sociation may offer a special wager in any form of wager authorized
by the Rules. All applicable laws and rules that apply to the form of
wager selected for the special wager apply to the special wager.

(2) A special wager must be based on the outcome of a
race or races and comply with the definition of pari-mutuel wagering
as defined by the Act,§1.03(18). The wager must be based on the
performance of a specific race animal or animals in a race or races.

(3) All tickets on a special wager shall be calculated as a
separate pool. If a special wager uses a point system to determine the
winning tickets, the stewards or racing judges are responsible for certi-
fying the accuracy of the point totals for purposes of payoff calculations
and pool distribution. The use of any point system must be based on
objective criteria.

(b) Approval of special wager.

(1) To offer a special wager, an association must file a writ-
ten request with the executive secretary. The request must be filed no
later than the 30th day before the day on which the Commission is to
consider the request.

(2) The request must state:

(A) the name of the wager;

(B) the type of wagering pool to be used;

(C) the method by which winning tickets will be deter-
mined; and

(D) the method for addressing dead heats, no contest
races, scratches, jockey changes, coupled entries, prevention of start,
and disqualifications.

(3) After reviewing the request, the executive secretary
may request additional information regarding the special wager.

(4) If the Commission determines the proposed special wa-
ger will be offered in a manner that complies with the Rules and that
is consistent with maintaining the integrity of pari-mutuel wagering,
the Commission may approve the request. The Commission may place
reasonable conditions on the approval of the special wager. The Com-
mission has sole discretion to approve or disapprove requests for spe-
cial wagers.

(5) The executive secretary shall notify the association of
the Commission’s decision regarding the request no later than the fifth
day after the Commission’s decision.

(6) Approval of aspecial wager is perpetual, unless the as-
sociation proposes to change themethod by which winning tickets will
be determined or the method for addressing dead heats, no contest
races, scratches, jockey changes, coupled entries, prevention of start,
and disqualifications. In that instance, the association must obtain ap-
proval for the changes in the special wager.
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(c) Notice of special wager.

(1) An association shall publish notice of a special wager
that is approved in its program at least 14 days before the first day
the special wager will be offered. If the wager is to be offered during
the first 14 days of a live race meeting, the association shall publish
notice of the special wager in the program for every race day in the
race meeting before the day the special wager is to be offered.

(2) The association shall post in a prominent place in the
grandstand of the racetrack a full description of the special wager, in-
cluding all information described in Subsection (b)(2) of this section
and any conditions imposed by the Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205404
Judith L. Kennison
General Counsel
Texas Racing Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 833-6699

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS STATE BOARD OF
MEDICAL EXAMINERS

CHAPTER 173. PHYSICIAN PROFILES
The Texas State Board of Medical Examiners proposes an
amendment to §173.3 and repeal of §173.6, concerning physi-
cian profiles. The amendment and repeal will clarify the rules
regarding physician-initiated updates to the profile.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the amendment and repeal are in effect there will be no
fiscal implications to state or local government as a result of en-
forcing the rules as proposed.

Ms. Shackelford also has determined that for each year of the
first five years the amendment and repeal as proposed are in
effect the public benefit anticipated as a result of enforcing the
sections will be clarification in the rules regarding physician-ini-
tiated updates to the profile. There will be no effect on small or
micro businesses.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

22 TAC §173.3

The amendment is proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

The following is affected by the proposed amendment: Texas
Occupations Code, §154.006.

§173.3. [Initial Collection of Profile Data and]Physician-Initiated
Updates [During the Renewal Process].

(a) Physicians are required to attest as to whether or not the
physician’s profile information iscorrect at the time of thephysician’s
annual registration and to initiate correction of any incorrect informa-
tion [Theboard shall send acopy of theForm to thephysician with the
physician’s annual renewal form].

(b) Physicians should maintain current profile information by
submitting updates and corrections as changes occur[The physician
shall comply with the request for information by returning the Form
to the board prior to the expiration date of the physician’s annual reg-
istration permit].

(c) The physician shall make necessary corrections and up-
dates by submitting a profile update and correction form or by sub-
mitting it online if completing the annual registration via the internet.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205429
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
22 TAC §173.6

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas State Board of Medical Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

The following is affected by the proposed repeal: Texas Occupa-
tions Code, §154.006.

§173.6. Physician-Initiated Updates Outside of the Renewal Process.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205430
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 184. SURGICAL ASSISTANTS
22 TAC §184.6
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The Texas State Board of Medical Examiners proposes an
amendment to §184.6, concerning surgical assistants. In
accordance with §2001.034(a) of the Texas Government Code,
the proposed changes must be adopted on an emergency
basis. Therefore, this section is being simultaneously adopted
on an emergency basis elsewhere in this issue of the Texas
Register. Chapter 206 of the Texas Occupations Code requires
the board to adopt rules for the licensure of surgical assistant
applicants by September 1, 2002. The proposed changes
affect the licensure requirements for all applicants, and if left
unchanged, would contradict the intent of the medical board.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the amendment is in effect there will be no fiscal implica-
tions to state or local government as a result of enforcing the rule
as proposed.

Ms. Shackelford also has determined that for each year of the
first five years the amendment as proposed is in effect the public
benefit anticipated as a result of enforcing the section will be
updated licensure requirements for all applicants. There will be
no effect on small or micro businesses.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

The amendment is proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

The following is affected by the proposed amendment: Texas
Occupations Code, Chapter 106, Subchapter E.

§184.6. Licensure Documentation.

(a) Original documents may include, but are not limited to,
those listed in subsections (b) and (c) of this section.

(b) Documentation required of all applicants for licensure.

(1) Birth Certificate/Proof of Age. Each applicant for li-
censure must provide a copy of a birth certificate and translation if
necessary to prove that the applicant is at least 21 years of age. In
instances where a birth certificate is not available the applicant must
provide copies of a passport or other suitable alternate documentation.

(2) Name change. Any applicant who submits documen-
tation showing a name other than the name under which the applicant
has applied must present copies of marriage licenses, divorce decrees,
or court orders stating the name change. In cases where the applicant’s
name has been changed by naturalization, the applicant should send the
original naturalization certificate by certified mail to the board office
for inspection.

(3) Examination scores. Each applicant for licensure must
have a certified transcript of grades submitted directly from the appro-
priate testing service to the board for all examinations used in Texas or
another state for licensure.

(4) Certification. All applicants must submit:

(A) a valid and current certificate from a board ap-
proved national certifying organization; and

(B) a certificate of successful completion of an educa-
tional program whose curriculum includes surgical assisting submitted

directly from the program on a form provided the board, unless the ap-
plicant qualifies for the special eligibility provision regarding education
under§184.4(c) of this title (relating to Qualifications for Licensure).

(5) Evaluations.

(A) All applicants must provide evaluations, on forms
provided by the board, of their professional affiliations for the past three
years or since graduation from an educational program, in compliance
with §184.4(a)(13) of this chapter (relating to Qualifications for Licen-
sure), whichever is the shorter period.

(B) The evaluations must come from at least three
physicians who have each supervised the applicant for more than 100
hours or a majority of the applicant’s work experience.

(C) An exception to subparagraph (B) of thisparagraph
may bemadefor thoseapplicantswho provideadequatedocumentation
that they have not been supervised by at least three physicians for the
three years preceding the board’s receipt of application or since grad-
uation, whichever is the shorter period.

(6) Temporary license affidavit. Each applicant must sub-
mit a completed form, furnished by the board, titled "Temporary Li-
cense Affidavit" prior to the issuance of a temporary license.

(7) License verifications. Each applicant for licensure who
is licensed, registered, or certified in another state must have that state
submit directly to the board, on a form provided by the board, that the
applicant’s license, registration, or certification is current and in full
force and that the license, registration, or certification has not been re-
stricted, suspended, revoked or otherwise subject to disciplinary action.
The other state shall also include a description of any sanctions imposed
by or disciplinary matters pending in the state.

(c) Applicants may be required to submit other documentation,
which may include the following:

(1) Translations. Any document that is in a language other
than the English language will need to have a certified translation pre-
pared and a copy of the translation submitted with the translated docu-
ment.

(A) An official translation from the school or appropri-
ate agency attached to the foreign language transcript or other docu-
ment is acceptable.

(B) If a foreign document is received without a trans-
lation, the board will send the applicant a copy of the document to be
translated and returned to the board.

(C) Documents must be translated by a translation
agency who is a member of the American Translation Association or
a United States college or university official.

(D) The translation must be on the translator’s letter-
head, and the translator must verify that it is a "true word for word
translation" to the best of his/her knowledge, and that he/she is fluent
in the language translated, and is qualified to translate the document.

(E) The translation must be signed in the presence of a
notary public and then notarized. The translator’s name must be printed
below his/her signature. The notary public must use the phrase: "Sub-
scribed and Sworn this _______ day of ________, 20___." The notary
must then sign and date the translation, and affix his/her notary seal to
the document.

(2) Arrest records. If an applicant has ever been arrested
the applicant must request that the arresting authority submit to the
board copies of the arrest and arrest disposition.
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(3) Inpatient treatment for alcohol/substance abuse or men-
tal illness. Each applicant that has been admitted to an inpatient facil-
ity within the lastfive years for treatment of alcohol/substance abuse
or mental illness must submit the following:

(A) applicant’s statement explaining the circumstances
of the hospitalization;

(B) all records, submitted directly from the inpatient fa-
cility;

(C) a statement from the applicant’s treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and

(D) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioner committee.

(4) Outpatient treatment for alcohol/substance abuse or
mental illness. Each applicant that has been treated on an outpatient
basis within the pastfive years for alcohol/substance abuse must
submit the following:

(A) applicant’s statement explaining the circumstances
of the outpatient treatment;

(B) a statement from the applicant’s treating physi-
cian/psychotherapist as to diagnosis, prognosis, medications
prescribed, and follow-up treatment recommended; and

(C) a copy of any contracts signed with any licensing
authority, professional society or impaired practitioners committee.

(5) Malpractice. If an applicant has ever been named in a
malpractice claim filed with any liability carrier or if an applicant has
ever been named in a malpractice suit, the applicant must:

(A) have each liability carrier complete a form fur-
nished by this board regarding each claim filed against the applicant’s
insurance;

(B) for each claim that becomes a malpractice suit, have
the attorney representing the applicant in each suit submit a letter to
the board explaining the allegation, relevant dates of the allegation,
and current status of the suit. If the suit has been closed, the attorney
must state the disposition of the suit, and if any money was paid, the
amount of the settlement. If such letter is not available, the applicant
will be required to furnish a notarized affidavit explaining why this
letter cannot be provided; and

(C) provide a statement composed by the applicant, ex-
plaining the circumstances pertaining to patient care in defense of the
allegations.

(6) Additional documentation. Additional documentation
may be required as is deemed necessary to facilitate the investigation
of any application for medical licensure.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205432
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦

CHAPTER 185. PHYSICIAN ASSISTANTS
The Texas State Board of Medical Examiners proposes amend-
ments to §§185.2 - 185.4, and 185.6 and 185.7 repeal of
§§185.8-185.30, and new §§185.8-185.25, concerning physi-
cian assistants. The sections are being amended and proposed
new for general clean up and updates to the Texas Occupations
Code cites. Several sections are being repealed in order to
simply re-number and make minor changes to the text of the
rules. Also, by repealing these sections it allows reference to
other chapters without duplicating the entire text.

The language contained in repealed §185.8(b)(5) is being moved
into Chapter 175 and will appear in a later proposal to that chap-
ter.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year
period the amendments, repeals and new sections are in effect
there will be no fiscal implications to state or local government
as a result of enforcing the rules as proposed.

Ms. Shackelford also has determined that for each year of the
first five years the amendments, repeals and new sections as
proposed are in effect the public benefit anticipated as a result
of enforcing the sections will be general clean-up of existing rules
and the allowance of referencing other chapters without duplicat-
ing text. There will be no effect on small or micro businesses.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

22 TAC §§185.2 - 185.4, 185.6, 185.7, 185.8 - 185.25

The amendments and new sections are proposed under the au-
thority of the Occupations Code Annotated, §153.001, which
provides the Texas State Board of Medical Examiners to adopt
rules and bylaws as necessary to: govern its own proceedings;
perform its duties; regulate the practice of medicine in this state;
and enforce this subtitle.

The following is affected by the proposed amendments and new
sections: Texas Occupations Code, Chapter 204.

§185.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act - The Physician Assistant Licensing Act, Texas
Occupations Code Annotated, Title 3, Subtitle C, Chapter 204 as
amended.

(2) Agency - Thedivisions, departments, and employeesof
the Texas StateBoard of Medical Examiners, theTexasState Board of
Physician Assistant Examiners, and theTexasStateBoard of Acupunc-
ture Examiners.

(3) [(2)] Alternate physician - A physician providing ap-
propriate supervision on a temporary basis not to exceed fourteen con-
secutive days.

(4) [(3)] APA - The Administrative Procedure Act, Texas
Government Code, Chapter 2001 as amended.

(5) Applicant - A party seeking a license from the Texas
State Board of Physician Assistant Examiners.

(6) [(4)] Board or the "physician assistant board" - The
Texas State Board of Physician Assistant Examiners.
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(7) [(5)] Medical Board - The Texas State Board of Medical
Examiners.

(8) Medical Practice Act - Texas OccupationsCode Anno-
tated, Title 3, Subtitle B, as amended.

(9) Open Meetings Act - Texas Government Code Anno-
tated, Chapter 551 as amended.

(10) Party - The physician assistant board and each person
named or admitted as a party in a SOAH hearing or contested case
before the physician assistant board.

(11) [(6)] Physician assistant - A person licensed as a
physician assistant by the Texas State Board of Physician Assistant
Examiners.

(12) [(7)] State - Any state, territory, or insular possession
of the United States and the District of Columbia.

(13) [(8)] Submit - The term used to indicate that a com-
pleted item has been actually received and date-stamped by the board
along with all required documentation and fees, if any.

(14) [(9)] Supervising physician - A physician licensed by
the medical board either as a doctor of medicine or doctor of osteo-
pathic medicine who assumes responsibility and legal liability for the
services rendered by the physician assistant, and who has received ap-
proval from the medical board to supervise a specific physician assis-
tant.

(15) [(10)] Supervision - Overseeing the activities of, and
accepting responsibility for, the medical services rendered by a physi-
cian assistant. Supervision does not require the constant physical pres-
ence of the supervising physician but includes a situation where a su-
pervising physician and the person being supervised are, or can easily
be, in contact with one another by radio, telephone, or another telecom-
munication device.

§185.3. Meetings.
(a) The board shall meet at least four times a year to carry out

the mandates of the Physician Assistant Licensing Act.

(b) Special meetings may be called by the presiding officer of
the board, by resolution of the board, or upon written request to the
presiding officer of the board signed by at least three members of the
board.

(c) Board and committee meetings shall, to the extent possible,
be conducted pursuant to the provisions of Robert’s Rules of Order
Newly Revised unless, by rule, the board adopts a different procedure.

(d) All elections and any other issues requiring a vote of the
board shall be decided by a simple majority of the members present. A
quorum for transaction of any business by the board shall be one more
than half the board’s membership at the time of the meeting. If more
than two candidates contest an election or if no candidate receives a
majority of the votes cast on the first ballot, a second ballot shall be
conducted between the two candidates receiving the highest number of
votes.

(e) The board, at a regular meeting or special meeting, may
elect from its membership a presiding officer and a secretary for one
year.

(f) The board, at a regular meeting or special meeting, upon
majority vote of the members present, may remove the presiding officer
or the secretary from office.

(g) The following are standing and permanent committees of
the board. The responsibilities and authority of these committees shall
include those duties and powers as defined in paragraphs (1)-(3) of

this subsection and such other responsibilities and authority which the
board may from time to time delegate to these committees.

(1) Licensure Committee.

(A) Draft and review proposed rules regarding licen-
sure, and make recommendations to the board regarding changes or
implementation of such rules.

(B) Draft and review proposed rules pertaining to the
overall licensure process, and make recommendations to the board re-
garding changes or implementation of such rules.

(C) Receive and review applications for licensure in the
event the eligibility for licensure of an applicant is in question.

(D) Present the results of reviews of applications for li-
censure, and make recommendations to the board regarding licensure
of applicants whose eligibility is in question.

(E) Make recommendations to the board regarding mat-
ters brought to the attention of the Licensure Committee.

(2) Disciplinary and Ethics Committee.

(A) Draft and review proposed rules regarding the dis-
cipline of physician assistants and enforcement of the Physician Assis-
tant Licensing Act [,§18 and §19].

(B) Oversee the disciplinary process and give guidance
to the board and staff regarding methods to improve the disciplinary
process and more effectively enforce the Physician Assistant Licensing
Act [,§18 and §19].

(C) Monitor the effectiveness, appropriateness, and
timeliness of the disciplinary process.

(D) Make recommendations regarding resolution
and disposition of specific cases and approve, adopt, modify, or
reject recommendations from staff or representatives of the board
regarding actions to be taken on pending cases. Approve dismissals of
complaints and closure of investigations.

(E) Draft and review proposed ethics guidelines and
rules for the practice of physician assistants, and make recommenda-
tions to the board regarding the adoption of such ethics guidelines and
rules.

(F) Make recommendations to the board and staff re-
garding policies, priorities, budget, and any other matters related to
the disciplinary process and enforcement of the Physician Assistant Li-
censing Act [,§18 and §19].

(G) Make recommendations to the board regarding mat-
ters brought to the attention of the Disciplinary and Ethics Committee.

(3) Long Range Planning Committee.

(A) Formulate and make recommendations to the board
concerning future board goals and objectives and the establishment of
priorities and methods for their accomplishment.

(B) Study and make recommendations to the board re-
garding the role and responsibility of the board officers and commit-
tees.

(C) Study and make recommendations to the board re-
garding ways to improve the efficiency and effectiveness of the admin-
istration of the board.

(D) Study and make recommendations to the board re-
garding board rules or any area of a board function that, in the judgment
of the committee needs consideration.
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(E) Study and make recommendations to the board re-
garding legislative changes pertinent to the practice of Physician As-
sistants.

(F) Study and make recommendations to the board re-
garding financial issues.

(h) Meetings of the board and of its committees are open to
the public unless such meetings are conducted in executive session pur-
suant to the Open Meetings Act, the Physician Assistant Licensing Act,
or the Medical Practice Act. In order that board meetings may be con-
ducted safely, efficiently, and with decorum, members of the public
shall refrain at all times from smoking or using tobacco products, eat-
ing, or reading newspapers and magazines. Members of the public may
not engage in disruptive activity that interferes with board proceedings,
including excessive movement within the meeting room, noise or loud
talking, and resting of feet on tables and chairs. The public shall re-
main within those areas designated as open to the public. Members of
the public shall not address or question board members during meet-
ings unless recognized by the board’s presiding officer pursuant to a
published agenda item.

(i) Journalists have the same right of access as other mem-
bers of the public to board meetings conducted in open session, and
are also subject to the rules of conduct described in subsection (h) of
this section. Observers of any board meeting may make audio or vi-
sual recordings of such proceedings conducted in open session subject
to the following limitations: the board’s presiding officer may request
periodically that camera operators extinguish their artificial lights to al-
low excessive heat to dissipate; camera operators may not assemble or
disassemble their equipment while the board is in session and conduct-
ing business; persons seeking to position microphones for recording
board proceedings may not disrupt the meeting or disturb participants;
journalists may conduct interviews in the reception area of the medi-
cal board’s offices or, at the discretion of the board’s presiding officer,
in the meeting room after recess or adjournment; no interview may
be conducted in the hallways of the medical board’s offices; and the
board’s presiding officer may exclude from a meeting any person who,
after being duly warned, persists in conduct described in this subsec-
tion and subsection (h) of this section.

(j) The secretary of the board shall assume the duties of the
presiding officer in the event of the presiding officer’s absence or inca-
pacity.

(k) In the event of the absence or temporary incapacity of the
presiding officer, and the secretary, the members of the board may elect
another member to act as the presiding officer of a board meeting or
may elect an interim acting presiding officer for the duration of the
absences or incapacity.

(l) Upon the death, resignation, removal or permanent inca-
pacity of the presiding officer or the secretary, the board shall elect from
its membership an officer to fill the vacant position. Such an election
shall be conducted as soon as practicable at a regular or special meeting
of the board.

§185.4. Procedural Rules for Licensure Applicants.

(a) Except as otherwise provided in this section, an individual
shall be licensed by the board before the individual may function as a
physician assistant. A license shall be granted to an applicant who:

(1) submits an application on forms approved by the board;

(2) pays the appropriate application fee as prescribed by the
board;

(3) has successfully completed an educational program for
physician assistants or surgeon assistants accredited by the Commis-
sion on Accreditation of Allied Health Education Programs, or by that
committee’s predecessor or successor entities, and holds a valid and
current certificate issued by the National Commission on Certification
of Physician Assistants ("NCCPA");

(4) certifies that the applicant is mentally and physically
able to function safely as a physician assistant;

(5) does not have a license, certification, or registration as
a physician assistant in this state or from any other licensing authority
that is currently revoked or on suspension or the applicant is not subject
to probation or other disciplinary action for cause resulting from the
applicant’s acts as a physician assistant, unless the board takes that fact
into consideration in determining whether to issue the license;

(6) is of good moral character;

(7) submits to the board any other information the board
considers necessary to evaluate the applicant’s qualifications; and

(8) meets any other requirement established by rules
adopted by the board.

(b) The following documentation shall be submitted as a part
of the licensure process:

(1) Name Change. Any applicant who submits documen-
tation showing a name other than the name under which the applicant
has applied must present certified copies of marriage licenses, divorce
decrees, or court orders stating the name change. In cases where the ap-
plicant’s name has been changed by naturalization the applicant should
send the original naturalization certificate by certified mail to the board
for inspection.

(2) Certification. Each applicant for licensure must submit:

(A) a letter of verification of current NCCPA certifica-
tion sent [valid and current certificate from the National Commission
onCertification of Physician Assistants("NCCPA")] directly from NC-
CPA [on a form provided by the board], and

(B) a certificate of successful completion of an educa-
tional program submitted directly from the program on a form provided
by the board.

[(3) Fingerprint Card. Each applicant must complete and
submit a fingerprint card. This fingerprint card must be completed
through an agency trained in taking fingerprints.]

(3) [(4)] Verification from other states. Each applicant for
licensure who is licensed, registered, or certified in another state must
have that state submit directly to the board, on a form provided by the
board, that the physician assistant’s license, registration, or certifica-
tion is current and in full force and that the license, registration, or cer-
tification has not been restricted, canceled, suspended, or revoked. The
other state shall also include a description of any sanctions imposed by
or disciplinary matters pending in the state.

(4) [(5)] State License Registration. Each applicant, if li-
censed, registered, or certified in another state as a physician assistant,
must submit a copy of the license registration certificate to the board.
The license, registration, or certificate number and the date of expira-
tion must be visible on the copy.

(5) [(6)] Arrest Records. If an applicant has ever been ar-
rested, a copy of the arrest and arrest disposition needs to be requested
from the arresting authority and that authority must submit copies di-
rectly to the board.
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(6) [(7)] Malpractice. If an applicant has ever been named
in a malpractice claim filed with any liability carrier or if an applicant
has ever been named in a malpractice suit, the applicant must:

(A) have each liability carrier complete a form fur-
nished by this board regarding each claim filed against the applicant’s
insurance;

(B) for each claim that becomes a malpractice suit, have
the attorney representing the applicant in each suit submit a letter di-
rectly to the board explaining the allegation, dates of the allegation, and
current status of the suit. If the suit has been closed, the attorney must
state the disposition of the suit, and if any money was paid, the amount
of the settlement. The letter shall be accompanied by supporting doc-
umentation including court records if applicable. If such letter is not
available, the applicant will be required to furnish a notarized affidavit
explaining why this letter cannot be provided; and

(C) provide a statement, composed by the applicant, ex-
plaining the circumstances pertaining to patient care in defense of the
allegations.

(7) [(8)] Additional Documentation. Additional documen-
tation as is deemed necessary to facilitate the investigation of any ap-
plication for licensure must be submitted.

(c) The executive director shall review each application for li-
censure and shall recommend to the board all applicants eligible for li-
censure. The executive director also shall report to the board the names
of all applicants determined to be ineligible for licensure, together with
the reasons for each recommendation. An applicant deemed ineligible
for licensure by the executive director may request review of such rec-
ommendation by a committee of the board within 20 days of receipt of
such notice, and the executive director may refer any application to said
committee for a recommendation concerning eligibility. If the commit-
tee finds the applicant ineligible for licensure, such recommendation,
together with the reasons therefor, shall be submitted to the board un-
less the applicant requests a hearing within 20 days of receipt of notice
of the committee’s determination. The hearing shall be before an ad-
ministrative law judge of the State Office of Administrative Hearings
and shall comply with the Administrative Procedure Act and its subse-
quent amendments and the rules of the State Office of Administrative
Hearings and the board. The committee may refer any application for
determination of eligibility to the full board. The board shall, after re-
ceiving the administrative law judge’s proposed findings of fact and
conclusions of law, determine the eligibility of the applicant for licen-
sure. A physician assistant whose application for licensure is denied
by the board shall receive a written statement containing the reasons
for the board’s action. All reports received or gathered by the board on
each applicant are confidential and are not subject to disclosure under
the Public Information Act [Open Records Law]. The board may dis-
close such reports to appropriate licensing authorities in other states.

(d) All physician assistant applicants shall provide sufficient
documentation to the board that the applicant has, on a full-time ba-
sis, actively practiced as a physician assistant, has been a student at an
acceptable approved physician assistant program, or has been on the
active teaching faculty of an acceptable approved physician assistant
program, within either of the last two years preceding receipt of an
application for licensure. The term "full-time basis," for purposes of
this section, shall mean at least 20 hours per week for 40 weeks dura-
tion during a given year. Applicants who do not meet the requirements
of subsections (a) and (b) of this section may, in the discretion of the
board, be eligible for an unrestricted license or a restricted license sub-
ject to one or more of the following conditions or restrictions as set
forth in paragraphs (1)-(4) [(5)] of this subsection:

[(1) current certification by the National Commission on
the Certification of Physician Assistants;]

(1) [(2)] completion of specified continuing medical educa-
tion hours approved for Category 1 credits by a CME sponsor approved
by the American Academy of Physician Assistants;

(2) [(3)] limitation and/or exclusion of the practice of the
applicant to specified activities of the practice as a physician assistant;

(3) [(4)] remedial education; and

(4) [(5)] such other remedial or restrictive conditions or re-
quirements which, in the discretion of the board are necessary to en-
sure protection of the public and minimal competency of the applicant
to safely practice as a physician assistant.

(e) Applicants for licensure:

[(1) whose documentation indicates any name other than
the name under which the applicant has applied must furnish proof of
the name change;]

(1) [(2)] whose application for licensure which has been
filed with the board office and which is in excess of two years old from
the date of receipt, shall be considered inactive. Any fee previously
submitted with the application shall be forfeited. Any further applica-
tion procedure for licensure will require submission of a new applica-
tion and inclusion of the current licensure fee;

(2) [(3)] who in any way falsify the application may be re-
quired to appear before the board;

(3) [(4)] on whom adverse information is received by the
board may be required to appear before the board;

(4) [(5)] shall be required to comply with the board’s rules
and regulations which are in effect at the time the completed application
form and fee are filed with the board;

(5) [(6)] may be required to sit for additional oral or written
examinations that, in the opinion of the board, are necessary to deter-
mine competency of the applicant;

(6) [(7)] must have the application of licensure complete
in every detail 20 days prior to the board meeting in which they are
considered for licensure. Applicants may qualify for a Temporary Li-
cense prior to being considered by the board for licensure, as required
by §185.7 of this title (relating to Temporary License);

(7) [(8)] who previously held a Texas health care provider
license may be required to complete additional forms as required.

§185.6. Annual Renewal of License.

(a) Physician assistants [Assistants] licensed under the Physi-
cian Assistant Licensing Act shall register annually and pay a fee. A
physician assistant may, on notification from the board, renew an un-
expired license by submitting the required form and documents and by
paying the required renewal fee to the board on or before the expira-
tion date of the permit. The fee shall accompany the required form
which legibly sets forth the licensee’s name, mailing address, business
address, and other necessary information prescribed by the board.

(b) The following documentation shall be submitted as part of
the renewal process:

(1) Continuing Medical Education. As a prerequisite to the
annual registration of a physician assistant’s license, 40 hours of con-
tinuing medical education (CME) are required to be completed in the
following categories:
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(A) at least one-half of the hours are to be from formal
courses that are designated for Category I credit by a CME sponsor
approved by the American Academy of Physician Assistants.

(B) The remaining hours may be from Category II
composed of informal self-study, attendance at hospital lectures, grand
rounds, [or] case conferences,or by providing volunteer medical
services at a site serving a medically underserved population, other
than at a site that is the primary practice site of the license holder,
and shall be recorded in a manner that can be easily transmitted to the
board upon request.

(2) A physician assistant must report on the annual regis-
tration form if she or he has completed the required continuing medical
education during the previous year. A licensee may carry forward CME
credit hours earned prior to annual registration which are in excess of
the 40 hour annual requirement and such excess hours may be applied
to the following years’ requirements. A maximum of 80 total excess
credit hours may be carried forward and shall be reported according
to whether the hours are Category I and/or Category II. Excess CME
credit hours of any type may not be carried forward or applied to an an-
nual report of CME more than two years beyond the date of the annual
registration following the period during which the hours were earned.

(3) A physician assistant may request in writing an exemp-
tion for the following reasons:

(A) catastrophic illness;

(B) military service of longer than one year’s duration
outside the United States;

(C) residence of longer than one year’s duration outside
the United States; or

(D) good cause shown on written application of the li-
censee that gives satisfactory evidence to the board that the licensee is
unable to comply with the requirement for continuing medical educa-
tion.

(4) Exemptions are subject to the approval of the licensure
committee of the board.

(5) A temporary exception under paragraph (3) of this sub-
section may not exceed one year but may be renewed annually, subject
to the approval of the board.

(6) This section does not prevent the board from taking dis-
ciplinary action with respect to a licensee or an applicant for a license
by requiring additional hours of continuing medical education or of
specific course subjects.

(7) The board may require written verification of both for-
mal and informal credits from any licensee within 30 days of request.
Failure to provide such verification may result in disciplinary action by
the board.

(8) Unless exempted under the terms of this section, a
physician assistant licensee’s apparent failure to obtain and timely
report the 40 hours of CME as required and provided for in this
section shall result in nonrenewal of the license until such time as
the physician assistant obtains and reports the required CME hours;
however, the executive director of the board may issue to such a
physician assistant a temporary license numbered so as to correspond
to the nonrenewed license. Such a temporary license shall be issued at
the direction of the executive director for a period of no longer than 90
days. A temporary license issued pursuant to this subsection may be
issued [to allow theboard to verify theaccuracy of information related
to the physician assistant’s CME hours and] to allow the physician
assistant who has not obtained or timely reported the required number

of hours an opportunity to correct any deficiency so as not to require
termination of ongoing patient care.

(c) Falsification of an affidavit or submission of false informa-
tion to obtain renewal of a license shall subject a physician assistant to
denial of the renewal and/or to discipline pursuant to the Physician As-
sistant Licensing Act,§§204.301 - .303 [§19].

(d) If the renewal fee and completed application form are not
received on or before the expiration date of the permit, the fees set
forth in Chapter 175 of this title (Fees, Penalties, and Applications)
shall apply. [the following penalties will be imposed:]

[(1) one to 90 days late - $50.00 plus the required annual
registration fee;]

[(2) 91 days to one year late - $100.00 plus the required
annual registration fee;]

[(3) over one year late - unlessan investigation ispending,
license will automatically be canceled.]

(e) The board shall not waive fees or penalties.

(f) The board shall stagger annual registration of physician as-
sistants proportionally on a periodic basis.

(g) Practicing as a physician assistant as defined in the Physi-
cian Assistant Licensing Act without an annual registration permit for
the current year as provided for in the board rules has the same force
and effect as and is subject to all penalties of practicing as a physician
assistant without a license.

(h) Physician assistants [Assistants] shall inform the board
[Board] of address changes within two weeks of the effective date of
the address change.

§185.7. Temporary License.

(a) The board may issue a temporary license to an applicant
who:

(1) meets all the qualifications for a license under the
Physician Assistant Licensing Act but is waiting for the next scheduled
meeting of the board for the license to be issued; [or]

(2) seeks to temporarily substitute for a licensed physician
assistant during the licensee’s absence, if the applicant:

(A) is licensed or registered in good standing in another
state, territory, or the District of Columbia;

(B) submits an application on a form prescribed by the
board; and

(C) pays the appropriate fee prescribed by the
board;[.]or

(3) has graduated from an educational program for physi-
cian assistants or surgeon assistants accredited by the Commission on
Accreditation of Allied Health Education Programs or by the commit-
tee’s predecessor or successor entities no later than six months previous
to the application for temporary licensure and is waiting for examina-
tion results from the National Commission on Certification of Physi-
cian Assistants.

(b) A temporary license may be valid for not more than one
year from the date issued.

§185. 8. Inactive License.

(a) A license holder may have the license holder’s license
placed on inactive status by applying to the board. A physician
assistant with an inactive license is excused from paying renewal fees
on the license and may not practice as a physician assistant in Texas.
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(b) In order for alicenseholder to beplaced on inactivestatus,
the license holder must have a current annual registration permit.

(c) A license holder who practices as a physician assistant
while on inactive status is considered to be practicing without a
license.

(d) A physician assistant may return to active status by apply-
ing to the board, paying the license renewal fee, complying with the
requirementsfor licenserenewal under thePhysician Assistant Licens-
ing Act and complying with subsection (e) of this section.

(e) A physician assistant applicant applying to return to active
status shall provide sufficient documentation to the board that the ap-
plicant has, on a full-time basis as defined in §185.4(d) of this chap-
ter, actively practiced as a physician assistant or has been on the ac-
tive teaching faculty of an acceptableapproved physician assistant pro-
gram, within either of thetwo yearspreceding receipt of an application
for reactivation. Applicants who do not meet this requirement may, in
the discretion of the board, be eligible for the reactivation of a license
subject to oneor moreof thefollowing conditions or restrictionsas set
forth in paragraphs (1)-(5) of this subsection:

(1) current certification by theNational Commissionon the
Certification of Physician Assistants;

(2) completion of specified continuing medical education
hours approved for Category 1 credits by a CME sponsor approved by
the American Academy of Physician Assistants;

(3) limitation and/or exclusion of the practice of the appli-
cant to specified activities of the practice as a physician assistant;

(4) remedial education; and

(5) such other remedial or restrictive conditionsor require-
mentswhich, in thediscretion of theboard arenecessary to ensurepro-
tection of thepublic and minimal competency of theapplicant to safely
practice as a physician assistant.

§185.9. Reissuance of License Following Revocation.

(a) Theapplicant must complete in every detail theapplication
for reissuance of a license following revocation including payment of
the required application fee.

(b) Theapplicant must appear beforetheboard to state therea-
sons for the request for reissuance of license.

(c) Application for reissuance of a license following revoca-
tion cannot be considered more often than annually.

(d) Reissuanceof alicensefollowing revocation shall beat the
discretion of theboard upon ashowing by the applicant that reissuance
is in the best interest of the public.

(e) A person may not apply for reissuance of a license that
was revoked before the first anniversary date on which the revocation
became effective.

§185.10. Physician Assistant Scope of Practice.

The physician assistant shall provide, within the education, training,
and experienceof thephysician assistant, medical servicesthat aredel-
egated by the supervising physician. The activities listed in paragraphs
(1)-(9) of this subsection may beperformed in any place authorized by
a supervising physician, including, but not limited to aclinic, hospital,
ambulatory surgical center, patient home, nursing home, or other in-
stitutional setting. Medical services provided by a physician assistant
may include, but are not limited to:

(1) obtaining patient histories and performing physical ex-
aminations;

(2) ordering and/or performing diagnostic and therapeutic
procedures;

(3) formulating a working diagnosis;

(4) developing and implementing a treatment plan;

(5) monitoring the effectiveness of therapeutic interven-
tions;

(6) assisting at surgery;

(7) offering counseling and education to meet patient
needs;

(8) requesting, receiving, and signing for the receipt of
pharmaceutical sample prescription medications and distributing the
samples to patients in a specific practice setting where the physician
assistant is authorized to prescribe pharmaceutical medications and
sign prescription drug orders at a site, as provided by the Medical
Practice Act, Chapter 157 , and its subsequent amendments, or as
otherwise authorized by this Act or board rule;

(9) the signing or completion of a prescription as provided
by the Medical Practice Act, Chapter 157; and

(10) making appropriate referrals.

§185.11. Tasks Not Permitted to be Delegated to a Physician Assis-
tant.

Except at sitesdesignatedby theMedical PracticeAct, Chapter 157, the
supervising physician shall not allow aphysician assistant to prescribe
or supply medication.

§185.12. Identification Requirements.

A physician assistant licensed by the board shall keep the physician
assistant’s Texas license available for inspection at the physician as-
sistant’s primary place of business and shall, when engaged in profes-
sional activities, wear aname tag identifying the physician assistant as
a physician assistant.

§185.13. Notification of Intent to Practice and Supervise.

(a) A physician assistant licensed under the Physician Assis-
tant Licensing Act must, before beginning practice or upon changing
practice, submit notification of thelicenseholder’sintent to beginprac-
tice. Notification under this section must include:

(1) the name, business address, Texas physician assistant
license number, and telephone number of the physician assistant; and

(2) thename, businessaddress, Texasmedical licensenum-
ber, and telephone number of the supervising physician.

(b) A physician assistant must submit notification of any
changesin, or additionsto, theperson acting asasupervising physician
for the physician assistant not later than the 30th day after the date the
change or addition is made.

(c) For the purposes of this section, a single form prescribed
by theboard shall beused to providenotification of thelicenseholder’s
intent to begin practice or any changes in, or additions to, the person
acting as a supervising physician.

(d) If a supervising physician will be unavailable to supervise
the physician assistant as required by this section, arrangements shall
be made for an alternate physician to provide that supervision. The al-
ternate physician providing that supervision shall affirm in writing and
document through a log where the physician assistant is located that
heor sheis familiar with the protocols or standing delegation orders in
use and is accountable for adequately supervising care provided pur-
suant to thoseprotocolsor standing delegation orders. The log shall be
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kept with the protocols or standing orders. The log shall contain dates
of the alternate physician supervision and be signed by the alternate
physician acknowledging thisresponsibility. Thephysician assistant is
responsiblefor verifying that thealternatephysician isalicensed Texas
physician holding an unrestricted and active license.

§185.14. Physician Supervision.

(a) Supervision shall be continuous, but shall not be construed
as necessarily requiring the constant physical presence of the super-
vising physician at a place where physician assistant services are per-
formed while the servicesareperformed. Telecommunication shall al-
ways be available.

(b) It is theobligation of each team of physician(s) and physi-
cian assistant(s) to ensure that:

(1) the physician assistant’sscopeof practice is identified;

(2) delegation of medical tasks is appropriate to the physi-
cian assistant’s level of competence;

(3) the relationship between the members of the team is
defined;

(4) therelationship of, andaccessto, thesupervising physi-
cian is defined;

(5) aprocessfor evaluation of thephysician assistant’sper-
formance is established; and

(6) the physician assistant’s annual registration permit is
current.

(c) A physician assistant may have more than one supervising
physician.

(d) Physician assistants must utilize mechanisms which pro-
videmedical authority whensuchmechanismsareindicated, including,
but not limited to, standing delegation orders, standing medical orders,
protocols, or practice guidelines.

§185.15. Supervising Physician.

(a) To beauthorizedtosuperviseaphysician assistant, aphysi-
cian must:

(1) be currently licensed as a physician in this state by the
medical board. The license must be unrestricted and active and may
not be under any order of the medical board;

(2) notify the board of the physician’s intent to supervise a
physician assistant; and

(3) submit a statement to the board that the physician will:

(A) supervisethe physician assistant according to rules
adopted by the board; and

(B) retain professional and legal responsibility for the
care rendered by the physician assistant.

(b) A physician assistant may besupervised by an alternatesu-
pervising physician in theabsence of thesupervising physician consis-
tent with thischapter, theTexasMedical PracticeAct, thePhysician As-
sistant Licensing Act, board rules, medical board rules, and any stand-
ing orders or protocols established in accordance with these statutes
and rules.

§185.16. Employment Guidelines.

(a) Except as otherwise provided in this section, a physician
may supervise up to five physician assistants, or their full-time equiv-
alents. "Full time" shall mean no more than 50 hours per week.

(b) A physician assistant may not independently bill patients
for the services provided by the physician assistant except where pro-
vided by law.

(c) Except at asiteserving medically underserved populations,
a physician assistant shall not practice at a site where that physician
assistant’s supervising physician is not present at least 20 percent of
the site’s listed business hours unless the supervising physician has
obtained a waiver under §193.6(i) of this title (relating to Waivers).

(d) A physician who provides medical services in preventive
medicine, diseasemanagement, health and wellness education, or sim-
ilar services in an accredited academic/teaching institution listed in
paragraphs (1)-(10) of thissubsection, or its affiliates, may be denoted
as the supervising physician for more than five physician assistants in
that institution or its affiliates, provided the supervising physician de-
terminesthat thephysician assistantsareproperly trained to deliver the
services, that the services are of such a nature that they may be safely
and competently delivered by the supervised physician assistants, and
the proper paperwork has been filed with the agency. The supervi-
sion of physician assistantsmust comply with all institutional rulesand
there must be accurate and timely internal institutional records, which
are availableupon request within 24 hours to the agency, which list the
name and license number of the physician who is specifically assigned
to actively supervise each physician assistant at one of the following
institutions:

(1) University of Texas Medical Branch at Galveston;

(2) University of Texas Southwestern Medical Center at
Dallas;

(3) University of Texas Health Science Center at Houston;

(4) University of Texas Health Science Center at San An-
tonio;

(5) University of Texas Health Center at Tyler;

(6) University of Texas M.D. Anderson Cancer Center;

(7) Texas A&M University College of Medicine;

(8) Texas Tech University School of Medicine;

(9) Baylor College of Medicine; or

(10) University of North Texas Health Science Center at
Fort Worth.

(e) Theprovisionsof subsections (a) and (d) of this section re-
lating to thenumber of physician assistantsauthorized to besupervised
shall not be interpreted to changeor modify rules or statutesrelating to
the number of physician assistants to whom prescriptive authority may
be delegated.

§185.17. Grounds for Denial of Licensure and for Disciplinary Ac-
tion.

The board may refuse to issue alicense to any person and may, follow-
ing noticeof hearing and ahearing asprovided for in theAdministrative
Procedure Act, take disciplinary action against any physician assistant
who:

(1) fraudulently or deceptively obtainsor attemptstoobtain
a license;

(2) fraudulently or deceptively uses a license;

(3) violates the Physician Assistant Licensing Act, or any
rules relating to the practice of a physician assistant;

(4) is convicted of a felony, or has imposition of deferred
adjudication or pre-trial diversion;
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(5) habitually usesdrugs or intoxicating liqueurs to theex-
tent that, in the opinion of the board, the person cannot safely perform
as a physician assistant;

(6) has been adjudicated as mentally incompetent or has a
mental or physical condition that renders the person unable to safely
perform as a physician assistant;

(7) has committed an act of moral turpitude. An act in-
volving moral turpitude shall be defined as an act involving baseness,
vileness, or depravity in theprivateand social dutiesoneowesto others
or to society in general, or an act committed with knowing disregard
for justice, honesty, principles, or good morals;

(8) represents that the person is a physician;

(9) has acted in an unprofessional or dishonorable manner
which is likely to deceive, defraud, or injureany member of thepublic;

(10) has failed to practiceasa physician assistant in an ac-
ceptable manner consistent with public health and welfare;

(11) has committed any act that is in violation of the laws
of the State of Texas if theact isconnected with practice asaphysician
assistant; a complaint, indictment, or conviction of a law violation is
not necessary for the enforcement of this provision; proof of the com-
mission of theact while in practiceasaphysician assistant or under the
guise of practice as a physician assistant is sufficient for action by the
board under this section;

(12) has had the person’s license or other authorization to
practice as a physician assistant suspended, revoked, or restricted or
who has had other disciplinary action taken by another state regarding
practiceas aphysician assistant or had disciplinary action taken by the
uniformed services of the United States. A certified copy of the record
of the stateor uniformed services of theUnited States taking the action
is conclusive evidence of it;

(13) fails to keep complete and accurate records of pur-
chases and disposal of drugs listed in Chapter 483, Health and Safety
Code, asrequired by Chapter 483, Health and Safety Code, or any sub-
sequent rules. A failure to keep the records for a reasonable time is
groundsfor disciplinary action against the license of a physician assis-
tant. The board or its representative may enter and inspect a physician
assistant’s place of practice during reasonable business hours for the
purpose of verifying the correctness of these records and of taking in-
ventory of the drugs on hand;

(14) writes a false or fictitious prescription or a dangerous
drug as defined by Chapter 483, Health and Safety Code;

(15) prescribes , dispenses, or administers a drug or treat-
ment that is nontherapeutic in nature or nontherapeutic in the manner
the drug or treatment is prescribed, dispensed, or administered;

(16) unlawfully advertises in afalse, misleading, or decep-
tive manner. Advertisements shall be defined as false, misleading, or
deceptive consistent with §101.201 of the Texas Occupations Code;

(17) alters, with fraudulent intent, any physician assistant
license, certificate, or diploma;

(18) uses any physician assistant license, certificate, or
diploma that has been fraudulently purchased, issued, or counterfeited
or that has been materially altered;

(19) aids or abets, directly or indirectly, the practice as a
physician assistant by any person not duly licensed to practice as a
physician assistant by the board;

(20) is removed or suspended or has disciplinary action
taken by his peers in any professional association or society, whether

the association or society is local, regional, state, or national in scope,
or is being disciplined by a licensed hospital or medical staff of a hos-
pital, including removal, suspension, limitation of privileges, or other
disciplinary action, if that action, in theopinion of theboard, wasbased
onunprofessional conduct or professional incompetencethat waslikely
to harm the public. This action does not constitute state action on the
part of the association, society, or hospital medical staff;

(21) has repeated or recurring meritorious health care lia-
bility claims that in the opinion of the board evidence professional in-
competence likely to harm the public; or

(22) through his practice as a physician assistant sexually
abuses or exploits another person.

§185.18. Discipline of Physician Assistants.

(a) Theboard, upon finding aphysician assistant hascommit-
ted any of the actsset forth in §185.18 of this title (relating to Grounds
for Denial of Licensure and for Disciplinary Action), shall enter an
order imposing one or more of the allowable actions set forth under
§204.301 of the Act.

(b) Disciplinary Guidelines.

(1) Chapter 190of thistitle(relating to Disciplinary Guide-
lines) shall apply to physician assistantsregulated under this chapter to
beused as guidelines for the following areas asthey relate to the denial
of licensure or disciplinary action of a licensee:

(A) practice inconsistent with public health and wel-
fare;

(B) unprofessional and dishonorable conduct;

(C) disciplinary actions by state boards and peer
groups;

(D) repeated and recurring meritorious health care lia-
bility claims; and

(E) aggravating and mitigating factors.

(2) If the provisions of Chapter 190 conflict with the Act
or rules under this chapter, the Act and provisions of this chapter shall
control.

§185.19. Administrative Penalties.

(a) The board by order may impose an administrative penalty,
subject to the provisions of the Administrative Procedure Act, against
a person licensed or regulated under thePhysician Assistant Licensing
Act who violates the Act or a rule or order adopted under the Act.

(b) The penalty for a violation may be in an amount not to
exceed $5,000. Each day a violation continues or occurs is a separate
violation for purposes of imposing a penalty.

(c) The amount of the penalty shall be based on factors set
forth under §204.351(c) of the Act, and Chapter 190 of this title (re-
lating to Disciplinary Guidelines).

§185.20. Complaint Procedure Notification.

Chapter 188 of this title (relating to Complaint Procedure Notification)
shall govern physician assistantswith regard to methodsof notification
for filing complaints with the agency. If the provisions of Chapter 188
conflict with theAct or rules under this chapter, the Act and provisions
of this chapter shall control.

§185.21. Investigations.

(a) Confidentiality. All complaints, adversereports, investiga-
tion files, other investigation reports, and other investigative informa-
tion in the possession of, or received, or gathered by the board or its
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employees or agents relating to a licensee, an application for license,
or a criminal investigation or proceeding are privileged and confiden-
tial and are not subject to discovery, subpoena, or other means of legal
compulsion for their release to anyone other than the board or its em-
ployees or agents involved in licensee discipline.

(b) Patient identity. In any disciplinary investigation or pro-
ceeding regarding aphysician assistant conducted under or pursuant to
the Act, the board shall protect the identity of any patient whose med-
ical records are examined and utilized in a public proceeding except
for those patients who testify in thepublic proceeding or who submit a
written release in regard to their records or identity.

(c) Permitted disclosure of investigative information. Inves-
tigative information in the possession of the board or its employees or
agentswhich relatesto licenseedisciplineand information contained in
such files may not be disclosed except in the following circumstances:

(1) to the appropriate licensing or regulatory authorities in
other states or the District of Columbia or a territory or country where
thephysician assistant islicensed, registered, or certified or hasapplied
for alicenseor to apeer review committeereviewing an application for
privileges or the qualifications of the licensee with respect to retaining
privileges;

(2) to appropriate law enforcement agencies if the inves-
tigative information indicates a crime may have been committed and
the board shall cooperate with and assist all law enforcement agencies
conducting criminal investigations of licensees by providing informa-
tion relevant to the criminal investigation to the investigating agency
and any information disclosed by the board to an investigative agency
shall remain confidential and shall not bedisclosed by the investigating
agency except as necessary to further the investigation;

(3) to a health-care entity upon receipt of written request.
Disclosures by the board to a health-care entity shall include only in-
formation about acomplaint filed against aphysician assistant that was
resolved after investigation by a disciplinary order of the board or by
an agreed settlement, and thebasis and current status of any complaint
under active investigation; and

(4) to other persons if required during the investigation.

(d) Complaints. Theboard shall keep information onfileabout
eachcomplaint filed with theboard, consistent with theAct. If awritten
complaint is filed with the board that the board has the authority to
resolve relating to a person licensed by the board, the board, at least
as frequently as quarterly and until final determination of the action to
be taken relative to the complaint, shall notify in a manner consistent
with the Act, theparties to the complaint of the statusof the complaint
unless the notice would jeopardize an active investigation.

(e) Renewal of licenses. A licensee shall furnish a written ex-
planation of hisor her answer to any question asked on theapplication
for licenserenewal, if requested by theboard. Thisexplanation shall in-
clude all details as theboard may request and shall be furnished within
14 days of the date of the board’s request.

§185.22. Impaired Physician Assistants.

(a) Mental or physical examination requirement.

(1) Theboard may require a licensee to submit to amental
and/or physical examinationby aphysicianor physiciansdesignated by
the board if theboard has probable cause to believe that the licensee is
impaired. Impairment is present if one appears to be unable to practice
with reasonable skill and safety to patients by reason of age, illness,
drunkenness, excessive use of drugs, narcotics, chemicals, or any other
type of material; or as a result of any mental or physical condition.

(2) Probable cause may include, but is not limited to, any
one of the following:

(A) swornstatementsfromtwopeople, willing to testify
beforethe board, themedical board, or the StateOffice of Administra-
tive Hearings that a certain licensee is impaired;

(B) a sworn statement from an official representative of
the Texas Academy of Physician Assistants stating that the represen-
tative is willing to testify before the board that a certain licensee is
impaired;

(C) evidencethat alicenseeleft atreatment program for
alcohol or chemical dependency before completion of that program;

(D) evidencethat a licenseeisguilty of intemperateuse
of drugs or alcohol;

(E) evidence of repeated arrests of a licensee for intox-
ication;

(F) evidence of recurring temporary commitments of a
licensee to a mental institution; or

(G) medical records indicating that alicenseehasan ill-
ness or condition which results in the inability to function properly in
his or her practice.

(b) Rehabilitation Orders.

(1) Theboard, through an agreed order or after acontested
proceeding, may impose a nondisciplinary rehabilitation order on any
licensee or, as a prerequisite for issuing a license, on any licensure ap-
plicant. Chapter 180 of this title (relating to Rehabilitation Orders)
shall govern procedures relating to physician assistants who are found
eligible for arehabilitation order. If theprovisionsof Chapter 180 con-
flict with the Act or rules under this chapter, the Act and provisions of
this chapter shall control.

(2) A rehabilitation order entered pursuant to this section
may imposearevocation, cancellation, suspension, period of probation
or restriction, or any other terms and conditions authorized under this
Act or as otherwise agreed to by the board and the individual subject
to the order.

(3) Violation of a rehabilitation order entered pursuant to
thissectionmay result indisciplinary actionunder theprovisionsof this
Act for contested matters or pursuant to the terms of the agreed order.
A violation of a rehabilitation order may be grounds for disciplinary
action based on unprofessional or dishonorable conduct or on any of
the provisions of this Act which may apply to the misconduct which
resulted in violation of the rehabilitation order.

(4) The rehabilitation orders entered pursuant to this sec-
tion shall be kept in a confidential file which shall be subject to an
independent audit by state auditors or private auditors contracted with
by theboard to perform such an audit. Auditsmay beperformed at any
time at the direction of the board but shall be performed at least once
every three years. The audit results shall be reported in a manner that
maintains the confidentiality of all licensees who are subject to reha-
bilitation orders and shall be apublic record. The audit shall befor the
purposes of ensuring that only qualified licensees are subject to reha-
bilitation orders.

§185.23. Third Party Reports to the Board.
(a) Any medical peer review committeein thisstate, any physi-

cian assistant licensed to practice in this state, any physician assistant
student, or any physician licensed to practice medicine or otherwise
lawfully practicing medicine in thisstateshall report relevant informa-
tion to the board related to the acts of any physician assistant in this
state if, in theopinion of themedical peer review committee, physician
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assistant, physician assistant student, or a physician, a physician assis-
tant posesacontinuing threat to the public welfare through his practice
as a physician assistant. The duty to report under this section shall not
be nullified through contract.

(b) Professional Review Actions. A written report of aprofes-
sional review action taken by a peer review committee or ahealth-care
entity provided to theboard must contain theresultsand circumstances
of theprofessional review action. Such results and circumstancesshall
include:

(1) the specific basis for the professional review action,
whether or not such action wasdirectly related to thecareof individual
patients; and

(2) the specific limitations imposed upon the physician as-
sistant’sclinical privileges, upon membership in theprofessional soci-
ety or association, and the duration of such limitations.

(c) Reporting aPhysician Assistant’sContinuing Threat to the
Public.

(1) Relevant information shall be reported to the board in-
dicating that a physician assistant’s practice poses a continuing threat
to thepublic welfare and shall include anarrative statement describing
the time, date, and place of the acts or omissions on which the report
is based.

(2) A report that aphysician assistant’spracticeconstitutes
a continuing threat to the public welfare shall be made to the board
as soon as possible after the peer review committee or the physician
involved reaches that conclusion and is able to assemble the relevant
information.

(d) Reporting Professional Liability Claims.

(1) Reporting responsibilities. Thereporting form must be
completed and forwarded to the board for each defendant physician
assistant against whom a professional liability claim or complaint has
been filed. The information is to be reported by insurers or other enti-
ties providing professional liability insurancefor a physician assistant.
If a nonadmitted insurance carrier does not report or if the physician
assistant has no insurance carrier, reporting shall be the responsibility
of the physician assistant.

(2) Separate reports required and identifying information.
Oneseparatereport shall befiled for each defendant physician assistant
insured. When Part II is filed, it shall beaccompanied by thecompleted
Part I or other identifying information asdescribed in paragraph (4)(A)
of this subsection.

(3) Time frames and attachments. The information in Part
I of the form must be provided within 30 days of receipt of the claim
or suit. A copy of the claim letter or petition must be attached. The
information in Part II must bereported within 105daysafter disposition
of the claim. Disposed claimsshall be defined as thoseclaims where a
court order hasbeen entered, asettlement agreement has been reached,
or the complaint has been dropped or dismissed.

(4) Alternate reporting formats. The information may be
reported either on the form provided or in any other legible format
which contains at least the requested data.

(A) If thereporter elects to useareporting format other
than theboard’sform for datarequired in Part II, theremust be enough
identification data available to staff to match the closure report to the
original file. The data required to accomplish this include:

(i) nameand licensenumber of defendant physician
assistant(s); and

(ii) name of plaintiff.

(B) A court order or acopy of the settlement agreement
is an acceptable alternative submission for Part II. An order or settle-
ment agreement should contain thenecessary information to match the
closure information to the original file. If the order or agreement is
lacking some of the required data, the additional information may be
legibly written on the order or agreement.

(5) Penalty. Failure by a licensed insurer to report under
this section shall be referred to the State Board of Insurance.

(6) Definition. For the purposes of this subsection a pro-
fessional liability claim or complaint shall be defined as a cause of
action against a physician assistant for treatment, lack of treatment,
or other claimed departure from accepted standards of health care or
safety which proximately results in injury to or death of the patient,
whether the patient’s claim or cause of action sounds in tort or con-
tract.

(7) Claimsnot required to bereported. Examplesof claims
that are not required to be reported under this chapter but which may
be reported include, but are not limited to, the following:

(A) product liability claims (i.e. where a physician as-
sistant invented adevicewhichmay haveinjured apatient but thephysi-
cian assistant has had no personal physician assistant-patient relation-
ship with the specific patient claiming injury by the device);

(B) antitrust allegations;

(C) allegations involving improper peer review activi-
ties;

(D) civil rights violations; or

(8) Voluntary Reporting. Claimsthat arenot required to be
reported under this chapter may, however, be voluntarily reported.

(9) Reporting Form. The reporting form shall be as fol-
lows:
Figure: 22 TAC §185.23(d) (9)

(10) Professional Liability Suitsand Claims. Following re-
ceipt of a notice of claim letter or a complaint filed in court against a
licensee that is reported to the board, the licensee shall furnish to the
board the following information within 14 days of the date of receipt
of the board’s request for said information:

(A) a completed questionnaire to provide summary in-
formation concerning the suit or claim;

(B) a completed questionnaire to provide information
deemed necessary in assessing the licensee’s competency;

(C) information on thestatus of any suit or claim previ-
ously reported to either the board or the medical board.

(e) Immunity and Reporting Requirements. A person, health
care entity, medical peer review committee, or other entity that with-
out malice furnishes records, information, or assistance to the board is
immune from any civil liability arising from such act.

§185.24. Procedure.

Chapter 187 of this title (relating to Procedural Rules ) shall govern
proceduresrelating to physician assistantswhereapplicable. If thepro-
visionsof Chapter 187 conflict with theAct or rulesunder thischapter,
the Act and provisions of this chapter shall control.

§185.25. Compliance.

Chapter 189 of this title (relating to Compliance) shall be applied to
physician assistants who are under board orders. If the provisions of
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Chapter 189 conflict with the Act or rules under this chapter, the Act
and provisions of this chapter shall control.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205433
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
22 TAC §§185.8 - 185.30

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas State Board of Medical Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

The following is affected by the proposed repeals: Texas Occu-
pations Code, Chapter 204.

§185.8. Schedule of Fees.
§185.9. Inactive License.
§185.10. Reinstatement of License Following Cancellation for
Cause.
§185.11. Physician Assistant Scope of Practice.
§185.12. Tasks Not Permitted To Be Delegated of a Physician Assis-
tant.
§185.13. Identification Requirements.
§185.14. Notification of Intent to Practice and Supervise.
§185.15. Physician Supervision.
§185.16. Supervising Physician.
§185.17. Employment Guidelines.
§185.18. Grounds for Denial of Licensure and for Disciplinary Ac-
tion.
§185.19. Discipline of Physician Assistants.
§185.20. Administrative Penalty.
§185.21. Complaint Procedure Notification.
§185.22. Investigations.
§185.23. Procedure - General.
§185.24. Procedure - Prehearing.
§185.25. Procedure - Hearing.
§185.26. Procedure - Posthearing.
§185.27. Medical Board Review and Approval.
§185.28. Construction.
§185.29. Temporary Suspensions.
§185.30. Recusals.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205434

Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
CHAPTER 187. PROCEDURAL RULES
The Texas State Board of Medical Examiners proposes
an amendment to §187.25(d), repeal of §187.41 and new
§§187.55-187.62, concerning procedural rules. These changes
are regarding temporary suspension procedures.

Michele Shackelford, General Counsel, Texas State Board of
Medical Examiners, has determined that for the first five-year pe-
riod the amendment, repeal and new sections are in effect there
will be no fiscal implications to state or local government as a
result of enforcing the rules as proposed.

Ms. Shackelford also has determined that for each year of the
first five years the amendment, repeal and new sections as pro-
posed are in effect the public benefit anticipated as a result of en-
forcing the sections will be updated temporary suspension pro-
cedures. There will be no effect on small or micro businesses.

Comments on the proposal may be submitted to Pat Wood, P.O.
Box 2018, MC-901, Austin, Texas 78768-2018. A public hearing
will be held at a later date.

SUBCHAPTER C. FORMAL PROCEEDINGS
AT SOAH
22 TAC §187.25

The amendment is proposed under the authority of the Occupa-
tions Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as neces-
sary to: govern its own proceedings; perform its duties; regulate
the practice of medicine in this state; and enforce this subtitle.

The following is affected by the proposed amendment: Texas
Occupations Code, Chapter 164.

§187.25. Notice of Formal Adjudicative Proceedings.
(a) Notice. Before revoking or suspending any license, deny-

ing an application for a license, or reprimanding any licensee, the board
will afford all parties an opportunity for an adjudicative hearing after
reasonable notice of not less than ten days, except as otherwise pro-
vided by board rule or the Act.

(b) Content.

(1) In accordance with§2001.052 of the APA, notice of
adjudicative hearing shall include:

(A) a statement of time, place, and nature of the hear-
ing;

(B) a statement of the legal authority and jurisdiction
under which the hearing is to be held;

(C) a reference to the particular sections of the statutes
and rules involved;

(D) a short and plain statement of the matters asserted;
and

(E) notice that failure to appear may result in a default
judgment as specified in§187.27 of this title (relating to Default Judg-
ments).

27 TexReg 8114 August 30, 2002 Texas Register



(2) A copy of the original pleading filed with the board may
be substituted for subsection (b)(1), subparagraphs (B)-(E) of this sec-
tion if it contains all required information.

(c) Service. The notice of adjudicative hearing shall be served
as specified in§187.26 of this title (relating to Service in SOAH Pro-
ceedings).

[(d) Temporary suspensions. Noticeisnot required for tempo-
rary suspension hearings as specified in §187.41 of this title (relating
to Temporary Suspensions), provided institution of proceedings for a
hearing beforetheboard is initiated simultaneously with thetemporary
suspension and ahearing isheld assoon ascan beaccomplished under
the APA and the Act.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205435
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER D. FORMAL BOARD
PROCEEDINGS
22 TAC §187.41

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas State Board of Medical Examiners or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeal is proposed under the authority of the Occupations
Code Annotated, §153.001, which provides the Texas State
Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

The following is affected by the proposed repeal: Texas Occupa-
tions Code, Chapter 164.

§187.41. Temporary Suspensions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205436
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
SUBCHAPTER F. TEMPORARY SUSPENSION
PROCEEDINGS

22 TAC §§187.55 - 187.62

The new sections are proposed under the authority of the Oc-
cupations Code Annotated, §153.001, which provides the Texas
State Board of Medical Examiners to adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine in this state; and enforce this
subtitle.

The following is affected by the proposed new sections: Texas
Occupations Code, Chapter 164.

§187.55. Purpose.
Thepurposeof atemporary suspension proceeding is to provideproce-
dures by which the board will determine whether a person’s license to
practicemedicineshould betemporarily suspended in accordancewith
the Act, §164.059.

§187.56. Convening a Disciplinary Panel.
(a) ThePresident of theboard ishereby grantedapproval to ap-

point a three-member disciplinary panel at the direction of or with the
approval of any committee chair, any member of the Executive Com-
mittee, or any informal show compliance proceeding panel conveyed
either verbally or in writing to theexecutivedirector or general counsel
of the board.

(b) Thedisciplinary panel shall becomposed of threemembers
of the board, at least one of which must be a physician. The President
of the board shall name a chair of the disciplinary panel.

(c) In the event of the recusal of a disciplinary panel member
or the inability of a panel member to attend a temporary suspension
proceeding, an alternate board member may serve on the disciplinary
panel upon appointment by the president or presiding officer of the
board.

(d) Notwithstanding the Public Information Act, Chapter 551,
TEX. GOV’T CODE, the disciplinary panel may hold a meeting by
telephone conference call if immediate action is required and the con-
vening at one location of the disciplinary panel is inconvenient for any
member of the disciplinary panel.

(e) A hearing before a disciplinary panel shall constitute a
hearing before the board.

§187.57. Charge of the Disciplinary Panel.
(a) Thedisciplinary panel shall determinefromtheevidenceor

information presented to it whether a person’scontinuation in practice
constitutes a continuing threat to the public welfare.

(b) If the disciplinary panel determines that a person’s con-
tinuation in practice would constitute a continuing threat to the public
welfare, thedisciplinary panel shall temporarily suspend the licenseof
that person.

(c) In accordance with the Act, §151.002(a)(2), "continuing
threat to the public welfare," means a real and present danger to the
health of a physician’s patients caused through the physician’s lack of
competence, impairedstatus, or failuretocareadequately for thephysi-
cian’spatients. A real and present danger exists if patients have an ex-
posure to or risk of injury that is not merely abstract, hypothetical or
remote and isbased on actual actionsor inactions of thephysician. In-
formation that thephysician hascommitted similar actionsor inactions
in thepast shall beconsidered by the disciplinary panel in determining
whether thephysician posesacontinuing threat to commit such actions
or inactions in the future.

§187.58. Procedures before the Disciplinary Panel.
(a) In accordance with the Act, §164.004, an ISC is not re-

quired to beheld prior to ahearing on temporary suspension. §164.004
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further exempts a temporary suspension proceeding from the require-
ments of §2001.054(c), TEX. GOV’T CODE.

(b) To the extent practicable, in the discretion of the chair of
the disciplinary panel, the sequence of events will be as follows:

(1) Call to Order;

(2) Roll Call;

(3) Calling of the Case;

(4) Recusal Statement;

(5) Introductions/Appearances on the Record;

(6) Opening Statements by Board Staff and Respondent;

(7) Presentation of evidence and information by Board
Staff;

(8) Presentation of evidence and information on behalf of
Respondent;

(9) Rebuttal by Board Staff and Respondent;

(10) Closing Arguments:

(A) Argument by board Staff;

(B) Argument by Respondent;

(C) Final Argument by board Staff;

(11) Deliberations;

(12) Announcement of Decision;

(13) Adjournment.

§187.59. Evidence.

(a) In accordancewith theAct, §164.059, thedetermination of
the disciplinary panel may be based not only on evidence admissible
under the Texas Rules of Evidence, but may be based on information
of atypeon which areasonably prudent person commonly relies in the
conduct of the person’s affairs.

(b) Presentations by the parties may be based on evidence or
information and shall not be excluded on objection of a party unless
determined by the chair that the evidence or information is clearly ir-
relevant or unduly inflammatory in nature; however, objections by a
party may be noted for the record.

(c) Witnessesmay providesworn statements in writing or ver-
bally and may choose to provide statements that are not sworn; how-
ever, whether astatement is sworn may be afactor to beconsidered by
the disciplinary panel in evaluating the weight to be given to the state-
ment.

(d) Questioning of witnesses by the parties or panel members
shall beunder thecontrol of thechair of thedisciplinary panel with due
consideration being given to the need to obtain accurate information
and prevent the harassment or undue embarrassment of witnesses.

(e) In receiving information on which to baseitsdetermination
of a continuing threat to the public welfare, the disciplinary panel may
accept the testimony of witnesses by telephone.

§187.60. Temporary Suspension Without Notice or Hearing.

(a) In accordance with the Act, §164.059(c), a license may be
suspended without notice or hearing, provided institution of proceed-
ings for a hearing before the board is initiated simultaneously with the
temporary suspension and provided that a hearing is held as soon as
possible under the APA and the Act.

(b) "Institution of proceedingsfor ahearing beforetheboard is
initiated simultaneously with the temporary suspension" means setting
a date for a temporary suspension hearing before a disciplinary panel
simultaneously with the entry of a temporary suspension order. Ev-
ery temporary suspension order entered without notice or hearing shall
includean order setting adatecertain for hearing on thetemporary sus-
pension.

(c) "Provided that a hearing is held as soon as possible under
the APA and the Act" means that a temporary suspension hearing be-
fore a disciplinary panel is held no later than 20 days after the date of
the temporary suspension order.

(d) The licensee shall be given not less than 10 days notice of
the hearing.

§187.61. Ancillary Proceeding.

(a) A temporary suspension proceeding is ancillary to a disci-
plinary proceeding concerning the licensee’salleged violation(s) of the
Act.

(b) A temporary suspension order is effective immediately on
the date entered and shall remain in effect until a final or further order
of the board is entered in the disciplinary proceeding.

(c) Upon the entry of a temporary suspension order, an
ISC shall be scheduled as soon as practicable in the disciplinary
proceeding in accordance with Section 164.004 of the Act, and section
2001.054(c), TEX. GOV’T CODE. A second ISC is not required,
however, if an ISC has previously been held in the disciplinary
proceeding.

(d) If thematter isnot resolved by anAgreed Order through the
ISC, a formal complaint shall be filed in thedisciplinary proceeding at
theStateOfficeof AdministrativeHearings in accordancewith Section
164.005 of the Act as soon as practicable after the ISC.

§187.62. Continuing Threat Constitutes A Danger to the Public.

Section 164.011(c) of theAct providesthat theboard’sdecision to sus-
pend a license may not be enjoined if the license holder’s continued
practice presents a danger to the public. The board’s determination
that a licensee’scontinuation in practicewould constituteacontinuing
threat to the public welfare shall be deemed to be a finding that the li-
cense holder’s continued practice presents a danger to the public.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205437
Donald W. Patrick, MD, JD
Executive Director
Texas State Board of Medical Examiners
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 305-7016

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 9. REFUGEE SOCIAL SERVICES
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The Texas Department of Human Services (DHS) pro-
poses to repeal Subchapter A, concerning client information,
§§9.101-9.109; Subchapter B, concerning contractor require-
ments, §§9.201-9.213; and Subchapter C, concerning service
requirements, §§9.301-9.309; and proposes new Subchapter
A, concerning purpose and scope, §§9.101-9.104; Subchapter
B, concerning contractor requirements, §§9.201, 9.203, 9.205,
9.207, 9.209, 9.211, 9.213, 9.215, 9.217, 9.219, 9.221, 9.223,
9.225, 9.227, 9.229, 9.231, 9.233, 9.235, 9.237; Subchapter
C, concerning general program administration, §§9.301, 9.303,
9.305, 9.307, 9.309, 9.311, 9.313, 9.315, 9.317, 9.319, 9.321,
9.323, 9.325, 9.327, 9.329, 9.331, 9.333; Subchapter D,
concerning employment services: Refugee Social Services
(RSS), §§9.401, 9.403, 9.405, 9.407, 9.409, 9.411, 9.413,
9.415, 9.417, 9.419, 9.421, 9.423, 9.425, 9.427; Subchapter E,
concerning employment services: Refugee Cash Assistance
(RCA), §§9.501, 9.503, 9.505, 9.507, 9.509, 9.511, 9.513,
9.515, 9.517, 9.519; Subchapter F, concerning English as a
Second Language (ESL) services, §9.601 and §9.602; Sub-
chapter G, concerning other employability services, §§9.701,
9.703, 9.705, 9.707, 9.709, 9.711, 9.713, 9.715, 9.717, 9.719,
9.721; Subchapter H, concerning Targeted Assistance Grant
(TAG) services, §§9.801-9.806; Subchapter I, concerning unac-
companied refugee minor (URM) program, §§9.901-9.907, in its
Refugee Social Services chapter. The purpose of the repeals
and new sections is to rewrite the chapter in question and
answer format to make the sections easier to understand. The
new sections also add, in accordance with federal regulations,
provisions regarding limited English proficiency, accounting
requirements for contractors, a requirement that contractors
have a conflict of interest policy, clarification of asylee eligibility,
and provisions concerning unaccompanied refugee minors.

James R. Hine, Commissioner, has determined that, for the first
five-year period the proposed sections will be in effect, there will
be no fiscal implications for state or local government as a result
of enforcing or administering the sections.

Mr. Hine also has determined that, for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of enforcing the sections will be to have rules that the
public and contractors can more easily understand. The new
sections clarify provider responsibilities and available services,
which will better equip providers to offer refugees opportunities to
attain self-sufficiency. There will be no adverse economic effect
on small or micro businesses as a result of enforcing or adminis-
tering the sections, because the sections affect only contracted
providers for refugee social services, which generally are non-
profit or faith-based organizations and not businesses. There
is no anticipated economic cost to persons who are required to
comply with the proposed sections. There is no anticipated ef-
fect on local employment in geographic areas affected by these
sections.

Questions about the content of this proposal may be directed to
Caitriona Lyons at (512) 438-3526 in DHS’s Office of Immigration
and Refugee Affairs. Written comments on the proposal may be
submitted to Supervisor, Rules and Handbooks Unit-253, Texas
Department of Human Services E-205, P.O. Box 149030, Austin,
Texas 78714-9030, within 30 days of publication in the Texas
Register.

Under §2007.003(b) of the Texas Government Code, DHS has
determined that Chapter 2007 of the Government Code does
not apply to these rules. Accordingly, DHS is not required to
complete a takings impact assessment regarding these rules.

SUBCHAPTER A. CLIENT INFORMATION
40 TAC §§9.101 - 9.109

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 22, which authorizes DHS to administer pub-
lic assistance programs, and under Government Code, Chapter
752, which creates the Office of Immigration and Refugee Affairs
in DHS.

The repeals implement the Human Resources Code, §§22.001-
22.036 and the Government Code, Chapter 752.

§9.101. Eligibility.
§9.102. Required Registration.
§9.103. Time Frame.
§9.104. Residency.
§9.105. Right to Hearing.
§9.106. Acceptance of Services.
§9.107. Inability To Communicate in English.
§9.108. Claim of Adverse Effects.
§9.109. Confidentiality.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205326
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER A. PURPOSE AND SCOPE
40 TAC §§9.101 - 9.104

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 22, which authorizes DHS to administer
public assistance programs, and under Government Code,
Chapter 752, which creates the Office of Immigration and
Refugee Affairs in DHS.

The new sections implement the Human Resources Code,
§§22.001-22.036 and the Government Code, Chapter 752.

§9.101 What is the basis of this chapter?
(a) In the Refugee Act of 1980 (the Act), Pub. Law No.

96-212, Congresscodified and strengthened theUnited States’ historic
policy of aiding individuals fleeing persecution in their homelands.
The Act provided a formal definition of "refugee," which is found
in the Immigration and Nationality Act (INA). In addition, the Act
provided the foundation for today’s asylum adjudication process and
the development of an Office of Refugee Resettlement (ORR) within
the U.S. Department of Health and Human Services. ORR provides
grants to states to help refugees and other special populations, as
outlined in ORR regulations, in becoming economically and socially
self-sufficient in their new homes in the United States.

(b) TheTexas Department of Human Services, through its Of-
ficeof Immigration and RefugeeAffairs, is thestateagency designated
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to fund and facilitateavariety of programsthrough grant contractswith
state and community agencies in Texas. The programs include but are
not limited to cash and medical assistance, employment preparation
and job placement, skills training, English language training, and so-
cial adjustment services.

§9.102. What is the purpose of this chapter?

This chapter outlines the provisions of Refugee Social Services and
Targeted Assistance Grant programs to assure compliance with the
Code of Federal Regulations (CFR), Title 45, parts 400 and 401,
issued by the Office of Refugee Resettlement in the U.S. Department
of Health and Human Services. The Texas Department of Human
Services manages contracts to provide refugee social services in
accordance with the provisions of this chapter.

§9.103. How are the terms in this chapter defined?

The following words and terms, when used in this chapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Adult--An individual 18 years of age or older.

(2) Applicant--An individual who has applied for refugee
social services and is waiting on an eligibility determination.

(3) Asylee--An individual who has been granted asylum
under section 208 of the Immigration and Nationality Act (INA).

(4) Asyleeapplicant--an individual who hasapplied for but
has not been granted status under section 208 of the INA.

(5) Casemanagement services--Assessment, planning, and
determining referrals for services and monitoring the refugee’s partic-
ipation in these services.

(6) Cash assistance--Financial assistance to refugees, in-
cluding Temporary Assistance for Needy Families (TANF), Social Se-
curity Income, RefugeeCash Assistance, and, if available, general state
assistance.

(7) Contractor--An organization that has a contract to pro-
viderefugee social serviceswith the TexasDepartment of Human Ser-
vices (DHS).

(8) CFR--Code of Federal Regulations.

(9) CHIP--Texas Children’s Health Insurance Program.

(10) DHS--Texas Department of Human Services.

(11) Discretionary grants--Grants targeted at specific
refugee populations at the discretion of the director of the Office of
Refugee Resettlement.

(12) DOJ--Department of Justice.

(13) DOS--Department of State

(14) Economic self-sufficiency--Earning a total family in-
come at a level that enables a family unit to support itself without re-
ceiving a cash assistance grant.

(15) Employability plan--An employment plan designed to
lead to the earliest possible employment in the shortest time period.

(16) Family unit--Individual adult, married individuals
without children, or parents, or custodial relatives with a minor
children who are ineligible for TANF, who live in the samehousehold.

(17) Fund accounting--A system of accounting that
requires separate records and allocations for each grant or source of
funding.

(18) INA--Immigration and Nationality Act.

(19) Incentivepayment--A one-timepayment for early em-
ployment.

(20) INS--Immigration and Naturalization Service.

(21) LEP--Limited English Proficiency.

(22) MAA--Mutual AssistanceAgency, a nonprofit corpo-
ration that hasnot less than 51% of theBoard of Directorsor governing
board comprisedof refugeesor former refugees, including bothrefugee
men and women.

(23) MNIL--Medically Needy Income Limit.

(24) Nepotism--Hiring family or friends when that rela-
tionship could be perceived as a conflict of interest in providing ser-
vices to refugees.

(25) OIRA--Officeof Immigration andRefugeeAffairsun-
der DHS.

(26) ORR--Office of Refugee Resettlement.

(27) P-3--Public/Private Partnership, a state-administered
option for the provision of refugee cash assistance through contracts
or grants with local resettlement agencies.

(28) Participant--A person who has been determined eligi-
ble for refugee social services.

(29) Refugee--An individual admitted to the United States
under section 207 of the INA.

(30) RefugeeCash Assistance(RCA)--A time-limited cash
assistanceprogram available to eligible refugees who are ineligible for
TANF.

(31) Refugee Medical Assistance (RMA)--A time-limited
medical assistance program provided to eligible refugees who are inel-
igible for Medicaid.

(32) RSS--Refugee Social Services Grant.

(33) TAC--Texas Administrative Code.

(34) TAG--Targeted Assistance Grant.

(35) TANF--Temporary Assistance for Needy Families.

(36) Texas Department of Protective and Regulatory Ser-
vices (PRS)--State agency approved under state law to provide child
welfare services to children of the state.

(37) Title IV-B plan--Stateplan for providing child welfare
services to children in the state under part B of Title IV of the Social
Security Act.

(38) UNHCR--United Nations High Commissioner for
Refugees.

(39) Unaccompanied RefugeeMinor (URM)--aperson un-
der 18 years old:

(A) who entered the United States unaccompanied by
and not destined to aparent or closenon-parental adult relativeor adult
with a clear and court-verifiable claim to custody of the minor;

(B) who has no parents in the United States; and

(C) who has been identified by the INSasan unaccom-
panied minor.

(40) Vendor payment--Payment made on behalf of a RCA
participant for rent or utilities.
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(41) Victim of a severe form of trafficking--An adult indi-
vidual certified by the U.S. Department of Health and Human Services
as a victim of a severe form of trafficking.

(42) VOLAG--Voluntary Resettlement Agency.

§9.104. Is the term "refugee" used throughout this chapter to desig-
nate all those eligible for refugee social services?

Yes. Theterm "refugee" includesall personseligiblefor refugeesocial
servicesasdefined in §9.307 of thischapter (relating to Who iseligible
for refugee social services?).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205327
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER B. CONTRACTOR
REQUIREMENTS
40 TAC §§9.201 - 9.213

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 22, which authorizes DHS to administer pub-
lic assistance programs, and under Government Code, Chapter
752, which creates the Office of Immigration and Refugee Affairs
in DHS.

The repeals implement the Human Resources Code, §§22.001-
22.036 and the Government Code, Chapter 752.

§9.201. Coordinated Services.

§9.202. Priority Groups.

§9.203. Opportunity To Apply.

§9.204. Equal Opportunity.

§9.205. Required Records.

§9.206. Time Period for Records.

§9.207. Federal Reporting.

§9.208. Procedures and Requirements.

§9.209. Staff Requirements.

§9.210. Scheduling of Services.

§9.211. Individual Employability Plan.

§9.212. Notice to the Texas Department of Human Services (DHS)

§9.213. Compliance with Federal Definitions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205328
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
40 TAC §§9.201, 9.203, 9.205, 9.207, 9.209, 9.211, 9.213,
9.215, 9.217, 9.219, 9.221, 9.223, 9.225, 9.227, 9.229, 9.231,
9.233, 9.235, 9.237

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 22, which authorizes DHS to administer
public assistance programs, and under Government Code,
Chapter 752, which creates the Office of Immigration and
Refugee Affairs in DHS.

The new sections implement the Human Resources Code,
§§22.001-22.036 and the Government Code, Chapter 752.

§9.201. What is the purpose of this subchapter?
This subchapter identifies the minimum requirements for contracting
with theTexasDepartment of Human Servicestoproviderefugeesocial
servicesunder RefugeeSocial ServicesandTargeted Assistancegrants.

§9.203. Who can apply for a refugee social services contract?
(a) Any public or privateorganization may apply for acontract

if:

(1) it can provide services that are culturally and linguisti-
cally compatible with a refugee’s language and cultural background;

(2) it is incorporated as either a nonprofit or a for-profit
organization and can produce the following documents to the Texas
Department of Human Services (DHS) upon request:

(A) articles of incorporation;

(B) by-laws;

(C) tax-exemption certification, if applicable;

(D) board minutes;

(E) financial statements;

(F) informational materials related to providing refugee
services;

(G) case records; and

(H) other relevant material as described by DHS.

(b) Organizations applying for Refugee Cash Assistance
(RCA) contracts must meet the requirements in §7.203 of this title
(relating to Who can apply for a RCA contract?).

§9.205. How are refugee social services contracts awarded?
The Texas Department of Human Services awards refugee social ser-
vicecontractson acompetitivebasisto applicantswho demonstrate the
greatest ability to effectively provide the requested services to the tar-
geted populations.

§9.207. What is the financial responsibility of the contractor’s board
of directors?
When an organization contracts with the Texas Department of Human
Services, the contractor’s board of directors must ensure financial ac-
countability of all funds the organization receives and spends. The
board of directors or its finance committee must regularly review ac-
tual income and expenses and compare them to approved budgets and
year-to-date costs.
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§9.209. What accounting requirements must the contractor meet?

Each contractor must:

(1) maintain an accounting system that records revenues
and expendituresusing generally accepted accounting principlesasrec-
ognized by the American Institute of Certified Public Accountants;

(2) follow Texas Department of Human Services (DHS)
financial management policies and procedures for maintaining fiscal
records, including:

(A) maintain a chart of accounts that includes all ac-
counts using an assigned number;

(B) maintain a general ledger;

(C) maintain supportingdocumentation of expenses, in-
cluding but not limited to:

(i) receipts or vouchers for incoming cash;

(ii) bank statements;

(iii) canceled checks (if provided by bank);

(iv) deposit slips;

(v) approved invoices;

(vi) receipts or vouchers for purchases;

(vii) leases;

(viii) contracts;

(ix) time sheets;

(x) inventory;

(xi) written cost allocation methodology; and

(xii) cost allocation worksheets; and

(D) identify all funding sources and expenditures by
separate fund type.

§9.211. Does the Texas Department of Human Services (DHS) re-
quire contractors to have a fidelity bond?

Yes. Each contractor must have a fidelity bond. DHS determines the
minimum value annually.

§9.213. What are the confidentiality requirements of a contractor?

Contractors must keep confidential all information about or obtained
from a participant. Contractors may release participant information as
long as it does not identify a participant in any way. The following
exceptions apply:

(1) Information can bereleased with written consent of the
participant.

(2) In the case of minors, information can be released with
written consent of the parent or legal guardian.

(3) Information can bereleased if theTexas Department of
Human Services (DHS) or anyone DHS designates requests the infor-
mation, as long as it benefits the refugee.

§9.215. Are contractors responsible for having a nepotism policy?

Yes. Each contractor must haveawritten and board-approved nepotism
policy.

§9.217. Are contractors responsible for having a conflict of interest
policy?

Yes. Each contractor must have a written and board-approved conflict
of interest policy.

§9.219. What issues must the conflict of interest policy address?

The conflict of interest policy must address situations in which board
members or employees have a direct or indirect interest, financial or
otherwise, of any nature that is in substantial conflict with the proper
discharge of their duty to the organization.

§9.221. Are contractors required to comply with the Limited English
Proficiency provisions of Title VI of the Civil Rights Act?

Yes. During the time it receives grant funding, a contractor must com-
ply with the provisions of Title VI of the Civil Rights Act as it affects
persons with limited English language proficiency.

§9.223. With what Limited English Proficiency (LEP) provisions is a
contractor required to comply?

Requirements include implementing a LEP plan that provides for reg-
ular assessmentsof languageneeds, awritten LEPpolicy that includes
implementation plans, and regular staff training on LEP compliance.

§9.225. What are the staffing requirements for contractors?

Contractors must employ or contract with staff who speak native lan-
guages of refugee arrivals and who are from the same background or
know the culture of the refugee populations served.

§9.227. Are there requirements for hiring bilingual or bicultural
women?

Yes. The contractor must provideservices to the fullest extent possible
in a manner that includes the use of bilingual or bicultural women on
service agency staff.

§9.229. What are the record keeping requirements of the contract?

Contractors must keep all records that are needed for federal and state
monitoring of the Refugee Social Services Program. Needed records
include:

(1) identification of participants;

(2) statistical and programmatic records on services pro-
vided;

(3) eligibility determination materials;

(4) required case file records; and

(5) other records required by 45 CFR §400.25.

§9.231. How long are contractors required to keep records?

Contractors must keep all records for three years and 90 days after the
end of the contract or until an open audit or litigation is resolved.

§9.233. What are the reporting requirements for contractors?

Contractorsmust comply with reporting requirementsas detailed in 45
CFR §400.28 (b).

§9.235. If a refugee is receiving services under another program
funded by the Office of Refugee Resettlement, can similar services be
provided under a contract funded by a Refugee Social Services Grant
(RSS) or a Targeted Assistance Grant (TAG)?

No. Services under 45 CFR §400.154 and §400.155, including recep-
tion, placement, and match grant services, must becoordinated and not
duplicated with other resettlement services. Services not offered under
other resettlement services can be provided under RSS or TAG pro-
grams.

§9.237. Can a contractor subcontract services?

Yes. A contractor may subcontract services with the following provi-
sions:

(1) TheTexasDepartment of Human Services (DHS) must
approve the subcontract.
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(2) Thecontractor must agree to be responsible for the sat-
isfactory performanceof itssubcontractor(s) and routinely monitor the
subcontractor(s) for fiscal and programmatic compliance.

(3) All subcontractorsaresubject to thesamerequirements
as the contractor.

(4) DHS must give prior approval for all subcontractors.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205329
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER C. SERVICE REQUIREMENTS
40 TAC §§9.301 - 9.309

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 22, which authorizes DHS to administer pub-
lic assistance programs, and under Government Code, Chapter
752, which creates the Office of Immigration and Refugee Affairs
in DHS.

The repeals implement the Human Resources Code, §§22.001-
22.036 and the Government Code, Chapter 752.

§9.301. Federal Regulations.

§9.302. Employment Services.

§9.303. Employability Services.

§9.304. Long-term Training.

§9.305. English Language Instruction and Vocational Training.

§9.306. Compatibility.

§9.307. Bilingual/Bicultural Women.

§9.308. Child Care.

§9.309. Restrictions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205330
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦

SUBCHAPTER C. GENERAL PROGRAM
ADMINISTRATION
40 TAC §§9.301, 9.303, 9.305, 9.307, 9.309, 9.311, 9.313,
9.315, 9.317, 9.319, 9.321, 9.323, 9.325, 9.327, 9.329, 9.331,
9.333

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 22, which authorizes DHS to administer
public assistance programs, and under Government Code,
Chapter 752, which creates the Office of Immigration and
Refugee Affairs in DHS.

The new sections implement the Human Resources Code,
§§22.001-22.036 and the Government Code, Chapter 752.

§9.301. What is the purpose of this subchapter?

This subchapter outlines refugee social services programs and details
contractor responsibilities in providing contracted services.

§9.303. What services may be provided to assist refugees with em-
ployability skills?

TexasDepartment of Human Services-funded contractors may provide
the following employability services:

(1) employment services;

(2) employability assessment services;

(3) on-the-job training;

(4) English language instruction;

(5) vocational training;

(6) skills re-certification;

(7) day care for children;

(8) transportation;

(9) translation and interpretation services;

(10) information and referral services;

(11) social adjustment services;

(12) outreach services;

(13) citizenship and naturalization preparation services;
and

(14) case-management services to help refugees become
employed within one year after enrollment in the Refugee Social Ser-
vices Program.

§9.305. Can additional services be provided?

Yes. Other services may be provided if the service is not available
from any other resource. Requests to provide additional services must
besubmitted through theTexas Department of Human Servicesfor the
approval of the director of the Office of Refugee Resettlement (ORR).
The ORR director must approve services before they are delivered.

§9.307. Who is eligible for refugee social services?

Individuals are eligible for refugee social services if they:

(1) are at least 16 years of age and are not full-time stu-
dents;

(2) are within the eligibility period as established by the
Office of Refugee Resettlement (ORR);

(3) meet immigration status and identification require-
ments in 45 CFR part 400, subpart D; and
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(4) can providedocumentation of oneof thefollowing sta-
tuses from the Immigration and Naturalization Service:

(A) paroled as arefugee or asylee under Section 212(d)
of the Immigration and Nationality Act (INA);

(B) admitted asarefugeeunder Section 207 of theINA;

(C) granted asylum under Section 208 of the INA;

(D) admitted as a Cuban or Haitian entrant in accor-
dance with requirements in 45 CFR part 401;

(E) admitted asan AmerasianfromVietnampursuant to
Section 584 of the Foreign Operations, Export Financing, and Related
ProgramsAppropriationsAct, 1988 (as contained in Section 101(e) of
Public Law 100-202 and amended by the 9th proviso under Migration
and Refugee Assistance in Title II of the Foreign Operation, Export,
Financing, and Related Programs Appropriations Acts, 1989 (Public
Law 100-461 as amended));

(F) victim of a severe form of trafficking;

(G) designated as eligible by the director of ORR; or

(H) designated as a permanent resident and who previ-
ously held any of the statuses in subparagraphs (A)-(G) of this para-
graph and has not yet acquired U.S. citizenship.

§9.309. Are individuals applying for asylum through the Immigration
and Naturalization Service eligible for refugee social services assis-
tance?
No. Asylee status must be granted fully before refugee social services
assistance can be provided.

§9.311. Can refugees younger than 16 years of age receive refugee
social services?
No. All employment and training services and English language in-
struction services are restricted to refugees who are 16 years of age or
older and who are not full-time students in elementary or secondary
school. Help can be provided to students to find part-time or summer
jobs.

§9.313. Who determines a refugee’s eligibility for refugee social ser-
vices benefits?
Contractors determine if the applicant meets the eligibility require-
ments to become a participant and must keep all eligibility determi-
nation information in the participant’s file.

§9.315. Are there equal opportunity requirements for refugee
women?
Yes. Refugee women must be given the same opportunities as men to
participate in all services, including employment services.

§9.317. How long can a participant receive refugee social services?
The maximum time period a participant may receive benefits is speci-
fied by thedirector of theOfficeof Refugee Resettlement. The current
time period is up to 60 months (five years) from the beginning date of
eligibility, asindicated in 45 CFR§400.152, except for citizenship, out-
reach and referral, and interpretation and translation services. Citizen-
ship, outreach and referral services, and interpretation and translation
services may be provided until United States citizenship is attained.

§9.319. Can employability services be provided after a refugee finds
a job?
Yes. All services that help a refugee maintain or move to a better job
are allowed after a refugee finds a job.

§9.321. How does a contractor determine eligibility for a refugee
who has moved to Texas from another state?
The contractor determines eligibility on the same basis asfor arefugee
whose first placement was in Texas, with the following exceptions:

(1) Thecontractor must verify with theoriginal sponsoring
resettlement agency that the refugee has not voluntarily quit employ-
ment within the past 30 days.

(2) The contractor must verify with the sponsoring reset-
tlement agency and/or state public benefits officeat the original place-
ment site whether the refugee has received an assistance payment for
the month of application in Texas.

§9.323. Is coordination with other refugee providers required?
Yes. Contractorsmust coordinatewith stateand local serviceproviders,
including mutual assistance associations, voluntary resettlement agen-
cies, and other refugee service representatives to ensure that services:

(1) are appropriate to the linguistic and cultural needs of
the incoming populations;

(2) are coordinated with the longer term resettlement ser-
vices frequently provided by ethnic community organizations; and

(3) do not duplicate services provided under reception and
placement services.

§9.325. Can participants who do not speak English participate in em-
ployment services?
Yes. Inability to communicate in English doesnot keep arefugee from
participating in employment services or accepting employment.

§9.327. Are contractors required to report changes in a participant’s
income or address to the Texas Department of Human Services (DHS)?
Yes. Contractors must report changes in a participant’s income or ad-
dress within 10 days of the change to designated DHSstaff.

§9.329. What information and materials must a contractor provide
to the participant upon or during intake for services?
Contractors must explain and give the participant notice of all partici-
pant rights and responsibilities, as well as the right to have a fair hear-
ing.

§9.331. Can an applicant or recipient appeal an adverse determina-
tion by a contractor?
Yes. Applicants for and recipients of services may appeal any adverse
determination by the contractor according to hearing procedures spec-
ified in 45 CFR §205.10(a) and in Chapter 79 of this title (relating to
Legal Services).

§9.333. What should the contractor know about applicant or partic-
ipant appeals?

(a) An applicant or participant may appeal a decision by the
following methods:

(1) An applicant or participant may follow the internal ap-
peal procedures of the contractor.

(2) An applicant or participant may appeal to theTexasDe-
partment of Human Services (DHS), at which time an in-person hear-
ing will takeplace. Theapplicant or participant must request ahearing
within 10 days of the contractor’s decision. DHS must take final ad-
ministrativeaction within 60 daysof thedateof request for thehearing.

(b) A participant may appeal to DHSfor ahearing and attempt
resolution simultaneously.

(c) If the appeal is based on the date of entry into the United
States, the contractor must resolve the dispute promptly by examining
the individual’sdocumentation issued by theImmigration and Natural-
ization Services (INS) or information obtained from INS.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.
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Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205331
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER D. EMPLOYMENT SERVICES:
REFUGEE SOCIAL SERVICES (RSS)
40 TAC §§9.401, 9.403, 9.405, 9.407, 9.409, 9.411, 9.413,
9.415, 9.417, 9.419, 9.421, 9.423, 9.425, 9.427

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 22, which authorizes DHS to administer
public assistance programs, and under Government Code,
Chapter 752, which creates the Office of Immigration and
Refugee Affairs in DHS.

The new sections implement the Human Resources Code,
§§22.001-22.036 and the Government Code, Chapter 752.

§9.401. What is the purpose of this subchapter?
This subchapter includes the specific refugee social services employ-
ment requirements.

§9.403. What criteria should be followed when providing refugee em-
ployment services?
Services for employment must meet the following criteria:

(1) All assignments must be within the scope of the indi-
vidual’s employability plan.

(2) Services or employment must be within the capability
of the individual to perform the task on a regular basis.

(3) The total daily commuting time to and from home to
the service or employment site normally must not exceed two hours.

(4) Theservice or work site must not be in violation of ap-
plicable federal, state, or local health and safety standards.

(5) Assignments must not be discriminatory in terms of
sex, creed, color, or national origin.

(6) Appropriate work may be temporary, part-time, full-
time, or seasonal work.

(7) Wages must meet or exceed the federal or state mini-
mum wage law.

(8) The daily and weekly hours of work must not exceed
those usual to the position.

§9.405. How are refugees prioritized for employment services under
Refugee Social Services (RSS) grants?
Services under RSS grant funding must be provided to refugees in the
following priority order:

(1) all newly arriving refugees within their first year in the
United States who apply for services;

(2) refugees who are receiving cash assistance;

(3) unemployed refugees who are not receiving cash assis-
tance; and

(4) employed refugees in need of services to keep employ-
ment or to gain economic self- sufficiency.

§9.407. How must Refugee Social Services (RSS) employment ser-
vices be designed?

(a) All RSS employment services must be designed to meet
the specific needs of refugees in keeping with the rules and objectives
of the refugee program.

(b) Vocational training, job skills training, and on-the-job
training can beprovided through programsavailablein thecommunity.
These training programs do not have to be designed specifically for
refugees as long as they meet the standard state requirements.

§9.409. What types of services are appropriate employment services?

Appropriate employment services include the development of a family
self-sufficiency plan and an individual employability plan, job orien-
tation, job clubs and workshops, job development, job referrals, job
search and job placement, and follow-up designed to help a refugee
find employment within one year of enrollment in the program.

§9.411. Can a contractor consider participants as a family unit if they
do not live together?

No. Participants must live together to be considered a family unit.

§9.413. If two or more unrelated participants live together, are they
considered a family unit?

No. The contractor must consider unrelated participants who live to-
gether individually under the Family Self-Sufficiency Plan.

§9.415. Is a Family Self-Sufficiency Plan (FSSP) required for all em-
ployable participants?

Yes. The family and contractor must develop a FSSP for each eligible
family unit that addresses the family’s need from the time of arrival
until they become economically independent. The FSSPmust address
employment-related services and other social service needs and must:

(1) determine the income level needed for the family to at-
tain self-sufficiency;

(2) establish astrategy and timetable for obtaining the level
of family income needed;

(3) include an employability plan for every member of the
family who is employable; and

(4) include a plan to address the social needs that may be
barriers to self-sufficiency.

§9.417. What does an Individual Employability Plan include and how
is it developed?

An individual and contractor must develop an employability plan as
part of the Family Self Sufficiency plan and design it to:

(1) includestrategies that will lead to the refugee’s earliest
possible employment;

(2) be structured in a way that encourages early employ-
ment;

(3) include a definite employment goal, attainable in the
shortest time period consistent with the employability of the refugee;
and

(4) address job search requirements, if appropriate.

§9.419. Are refugees required to accept job offers?

Refugees must accept appropriate job offers even if it interrupts
planned program services unless:

(1) the refugee is currently participating in a program that
is in progressof on-the-job training or vocational training aspart of an
approved employability plan;

PROPOSED RULES August 30, 2002 27 TexReg 8123



(2) the position offered is vacant due to strike, lockout, or
other verifiable labor dispute; or

(3) the individual would be required to work for an em-
ployer against the conditions of an existing union membership agree-
ment.

§9.421. What criteria must employment training services meet?
Theemployment training must meet local employer requirements, help
the individual to be competitive in the local job market, and lead to
employment.

§9.423. Can employment training be provided beyond one year?
No. All training programs should be completed and lead to employ-
ment within one year of enrollment.

§9.425. Do participants in vocational employment training programs
have to work while receiving training?
Yes. Vocational training should be provided to the greatest extent pos-
sible outside normal working hours to allow for employment.

§9.427. Can a contractor enroll a refugee in a professional recertifi-
cation program?
Yes. If an individual is aprofessional in need of professional refresher
training and other recertification services in order to qualify to practice
his or her profession in the United States, the training may consist of
full-time attendance at a college or professional training program pro-
vided that the training:

(1) is approved as part of the employability plan;

(2) does not exceed 1 year;

(3) is expected to result in relicensing upon completion;
and

(4) is made available only to employed individuals.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205332
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER E. EMPLOYMENT SERVICES:
REFUGEE CASH ASSISTANCE (RCA)
40 TAC §§9.501, 9.503, 9.505, 9.507, 9.509, 9.511, 9.513,
9.515, 9.517, 9.519

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 22, which authorizes DHS to administer
public assistance programs, and under Government Code,
Chapter 752, which creates the Office of Immigration and
Refugee Affairs in DHS.

The new sections implement the Human Resources Code,
§§22.001-22.036 and the Government Code, Chapter 752.

§9.501. What is the purpose of this subchapter?
This subchapter includes the specific requirements for providing
Refugee Cash Assistance employment services.

§9.503. What regulations govern the Refugee Cash Assistance (RCA)
program?

Regulations governing the RCA program are found in Chapter 7 of
this title (relating to Refugee Cash Assistance and Medical Assistance
Programs).

§9.505. What are the employment requirements for participants in
the Refugee Cash Assistance (RCA) program?

Participants in the RCA program must meet all requirements for em-
ployment established by federal regulations, which include:

(1) registering for work with a Refugee Social Services
or Targeted Assistance contractor providing employment services, if
available in the community, and

(2) participating in employability services within 30 days
of enrollment, including:

(A) language services;

(B) participating in job search or employment services;

(C) going to all job interviews; and

(D) accepting appropriate offers of employment.

§9.507. Can an applicant for refugee cash assistance claim adverse
effects of accepting employment?

Yes. However, all claims that services or employment would cause
adverse mental or physical effects must be based on adequate medical
testimony from aphysician or licensed certified psychologist who indi-
cates that participation would affect theindividual’sphysical or mental
health. If approved by the provider, the applicant is not be required to
participate in employment activities.

§9.509. What are the employment requirements for Refugee Cash As-
sistance participants living outside of refugee resettlement areas?

If a refugee-funded employment program is not available in the area in
which the refugee resides, the refugee must participate in other appro-
priate employment services that are available in the area.

§9.511. When must Refugee Cash Assistance (RCA) participants reg-
ister for employment services?

All non-exempt RCA recipients must register and participate in em-
ployment services within 30 days of enrollment.

§9.513. Do contractors need to schedule and provide services for
Refugee Cash Assistance (RCA) recipients?

Yes. Contractors must schedule and provide employment services for
all non-exempt RCA recipients to enable the recipients to meet the
30-day participation requirement.

§9.515. What are the requirements for Refugee Cash Assistance
(RCA) recipients who are employed fewer than 30 hours per week?

All non-exempt RCA recipientswho areemployed fewer than 30 hours
per week must accept part-time employability services as long as these
services do not interfere with the recipient’s job.

§9.517. Are there coordination requirements between employment
services and Refugee Cash Assistance (RCA) providers?

Yes. RCA providers, RefugeeSocial Services, andTargetedAssistance
Grant employment providers must coordinate services for all RCA re-
cipients.

§9.519. What procedures must a contractor follow when authorizing
or denying an applicant benefits?

Contractors must follow procedures established by federal regulations
under 45 CFR §400.54 as applicable for a public/private administered
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program when authorizing or denying services. This includes giving
the participant a written notice that clearly states:

(1) the action;

(2) the reason(s) for the action; and

(3) the right to a hearing in the case of denial.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205333
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER F. ENGLISH AS A SECOND
LANGUAGE (ESL) SERVICES
40 TAC §9.601, §9.602

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 22, which authorizes DHS to administer
public assistance programs, and under Government Code,
Chapter 752, which creates the Office of Immigration and
Refugee Affairs in DHS.

The new sections implement the Human Resources Code,
§§22.001-22.036 and the Government Code, Chapter 752.

§9.601. What is the purpose of this subchapter?

Thissubchapter includesthe specific requirements for the English as a
Second Language component of refugee social services.

§9.602. Can English as a Second Language (ESL) be provided as a
stand-alone service?

No. ESL must be provided at the same time as other employability
servicesor employment. To avoid interferencewith employment, ESL
must be provided outside normal working hours to the greatest extent
possible.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205334
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER G. OTHER EMPLOYABILITY
SERVICES
40 TAC §§9.701, 9.703, 9.705, 9.707, 9.709, 9.711, 9.713,
9.715, 9.717, 9.719, 9.721

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 22, which authorizes DHS to administer
public assistance programs, and under Government Code,
Chapter 752, which creates the Office of Immigration and
Refugee Affairs in DHS.

The new sections implement the Human Resources Code,
§§22.001-22.036 and the Government Code, Chapter 752.

§9.701. What is the purpose of this subchapter?
Thissubchapter includesthe requirements for other allowable employ-
ability services under refugee social services.

§9.703. What other employability services may be provided under
Refugee Social Services and Targeted Assistance grant-funded pro-
grams?
Contractors may provide the following additional employability ser-
vices in an effort to help participants find work and become self-suffi-
cient:

(1) information and referral; and

(2) outreach and social adjustment services, including:

(A) emergency services;

(B) health-related services;

(C) home management services;

(D) day care for children;

(E) transportation;

(F) translation and interpreter services;

(G) case management services; and

(H) assistance with acquiring citizenship and natural-
ization services and adjustment of immigration status.

§9.705. What are outreach services?
Outreach services include activities designed to familiarize refugees
with available community services and to help them access these ser-
vices as needed.

§9.707. What are emergency services?
Emergency services provide assessment and short-term counseling to
individuals or families in crisis and provide appropriate referrals to
available resources.

§9.709. What are health services?
Health services include:

(1) information and referral to community resources;

(2) assistance in scheduling appointments and obtaining
services; and

(3) counseling to assist individuals or families to under-
stand and identify physical and mental health needs.

§9.711. What are home management services?
Home management services include instruction on managing house-
hold budgets, home maintenance, nutrition, housing standards and ten-
ant’s rights, and other consumer education services.

§9.713. When can child day care services be provided?
Child day careservicescan be provided if it isnecessary for participa-
tion in employment services.

§9.715. What standards must child day care meet?
Child day care must meet the standards normally required by the state
in Temporary Assistance for Needy Family programs. Licensing stan-
dards for day carefacilities areestablished by the TexasDepartment of
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Protective and Regulatory Services. Payment for child day care may
also bemadeto certain relatives, including grandparents, auntsand un-
cles, and siblings over theageof 18 who do not live in thesamehouse-
hold.

§9.717. When can transportation services be provided?
Transportation services defined in the Refugee Social Services
Provider Manual can be provided if the service is needed to help find
or keep employment.

§9.719. What are citizenship and naturalization services?
Citizenship and naturalization services include:

(1) English-language training and civics instruction to pre-
pare for citizenship application or adjustment of status;

(2) assistance to disabled refugees in obtaining disability
waivers from English and civics requirements for naturalization; and

(3) interpreter and translation assistancefor the citizenship
interview.

§9.721. Can immigration fee payments be made under Refugee So-
cial Services (RSS) contracts?
No. Immigration fee payments are not allowed under RSS or Targeted
Assistance grant funding.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205335
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER H. TARGETED ASSISTANCE
GRANT (TAG) SERVICES
40 TAC §§9.801 - 9.806

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 22, which authorizes DHS to administer
public assistance programs, and under Government Code,
Chapter 752, which creates the Office of Immigration and
Refugee Affairs in DHS.

The new sections implement the Human Resources Code,
§§22.001-22.036 and the Government Code, Chapter 752.

§9.801. What is the purpose of this subchapter?
Thissubchapter providesthe specific requirements for Targeted Assis-
tance Grant (TAG) programs.

§9.802. What is a Targeted Assistance Grant (TAG)?
TAG provides funding to states in which, because of factors such as
large refugee populations (over 3,000 within a five-year time period)
and/or highuseof public assistanceby refugees, thereisademonstrated
need to supplement available resources for refugees.

§9.803. Are Targeted Assistance Grant (TAG) programs subject to the
same regulations as other Refugee Social Services (RSS) programs?
Yes. TAG programs must follow the same regulations as other RSS
programs.

§9.804. What services are allowable under Targeted Assistance
Grant (TAG) programs?

Allowable services under TAG programs include the scope of services
under §9.302 of this title (relating to What servicesmay beprovided to
assist refugees with employability skills?)

§9.805. Which refugee groups receive priority for services under Tar-
geted Assistance Grant (TAG) programs?

Services under TAG programsmust be provided to refugees in thefol-
lowing order of priority:

(1) cash assistance recipients;

(2) unemployed refugees who are not receiving cash assis-
tance; and

(3) employed refugees in need of services to retain or im-
prove employment.

§9.806. Can Targeted Assistance Grant (TAG) and Refugee Social
Services (RSS) assistance be provided to a refugee at the same time?

Yes. RSS and TAG services can be provided at the same time to a
refugee as long as the services are different.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205336
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER I. UNACCOMPANIED
REFUGEE MINOR (URM) PROGRAM
40 TAC §§9.901 - 9.907

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 22, which authorizes DHS to administer
public assistance programs, and under Government Code,
Chapter 752, which creates the Office of Immigration and
Refugee Affairs in DHS.

The new sections implement the Human Resources Code,
§§22.001-22.036 and the Government Code, Chapter 752.

§9.901. What is the purpose of this subchapter?

This subchapter outlines the requirements for providing child welfare
services to unaccompanied refugee minors.

§9.902. Who provides care and services for unaccompanied refugee
minors (URM)?

The TexasDepartment of Protective and Regulatory Servicesmay pro-
videcareto an unaccompanied minor directly or through arrangements
with public or privatechild welfareagenciesapproved and licensed un-
der state law.

§9.903. What services are available to unaccompanied refugee mi-
nors?

Unaccompanied refugeeminorsareeligible for thesamerangeof child
welfare benefits and services that are available to other children in the
state. The contractor must develop a plan to ensure that the child is
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placed in afoster homeor other setting approved by thelegally respon-
sible agency and also provide the following services according to the
individual need of the child:

(1) case planning;

(2) family reunification;

(3) health screening and treatment;

(4) orientation and preparation for participation in Ameri-
can society;

(5) English as a Second Language instruction;

(6) occupational and cultural training;

(7) preservation of thechild’sethnic and religiousheritage;
and

(8) regular monitoring and review of the child’s living ar-
rangements.

§9.904. How long can an unaccompanied refugee minor (URM) re-
ceive services?

The URM is eligible for benefits until the minor:

(1) is reunited with a parent;

(2) is united with a non-parental adult (relative or nonrela-
tive) who can take care of the child and who has been granted custody
and/or guardianship by the state; or

(3) reaches 18 years of age.

§9.905. How are services provided to unaccompanied refugee minors
(URM) who move to or from another state?

After the initial placement of aminor, thesameprocedures that govern
the movement of non-refugee foster cases to other states apply to the
URM.

§9.906. Are unaccompanied refugee minors (URM) eligible for adop-
tion?

URMs are generally not eligible for adoption, since family reunifica-
tion is the objective of the program. In certain rare circumstances, a
state court might rule that adoption is in the best interest of the child.

§9.907. How is adult legal responsibility for an unaccompanied
refugee minor established?

Legal responsibility is established in accordance with applicable state
laws and federal requirements in 45 CFR §400.115. In establishing
legal responsibility, however, the contractor should not contact themi-
nor’s natural parents in their native country, because contact could be
dangerous to the parents.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205337
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
CHAPTER 54. FAMILY VIOLENCE PROGRAM

The Texas Department of Human Services (DHS) pro-
poses to repeal §§54.101; 54.201-54.207; 54.301-54.313;
54.401-54.414; 54.501-54.527; 54.601-54.610; 54.701-
54.718; 54.801-54.813; 54.901-54.904; 54.1001-54.1008;
54.1101-54.1114; 54.1201-54.1207; 54.1301-54.1303;
54.1401-54.1414; 54.1501-54.1503; 54.1701-54.1707;
54.1801-54.1812; 54.1901-54.1914; 54.2001-54.2027;
54.3001-54.3003; 54.4001-54.4019; and 54.5001-54.5010.

DHS proposes new rules in Chapter 54, Family Vi-
olence Program, consisting of Subchapter A, Defini-
tions, §54.1; Subchapter B, Shelter Centers, Division 1,
Board of Directors, §§54.101-54.110; Division 2, Con-
tract Standards, §§54.201-54.224; Division 3, Fiscal
Management, §§54.301-54.316; Division 4, Personnel,
§§54.401-54.418; Division 5, Facility, Safety, and Health
Requirements, §§54.501-54.512; Division 6, Program Ad-
ministration, §§54.601-54.642; Division 7, Service Delivery,
§§54.701-54.726; Subchapter C, Special Nonresidential
Projects, Division 1, Board of Directors, §§54.801-54.804;
Division 2, Contract Standards, §§54.901-54.917; Division
3, Fiscal Management, §§54.1001-54.1015; Division 4, Per-
sonnel, §§54.1101-54.1108; Division 5, Facility, Safety, and
Health Requirements, §§54.1201-54.1209; Division 6, Pro-
gram Administration, §§54.1301-54.1326; Division 7, Service
Delivery, §§54.1401-54.1410; Subchapter D, Nonresidential
Centers, Division 1, Board of Directors, §§54.1501-54.1510;
Division 2, Contract Standards, §§54.1601-54.1622; Division
3, Fiscal Management, §§54.1701-54.1716; Division 4, Per-
sonnel, §§54.1801-54.1818; Division 5, Facility, Safety, and
Health Requirements, §§54.1901-54.1909; Division 6, Program
Administration, §§54.2001-54.2037; and Division 7, Service
Delivery, §§54.2101-54.2121. The purpose of the repeals
and new sections is to update the content of some rules in
response to legislation, improve clarity and client services
based on recommendations by service providers and DHS staff,
and to state the Family Violence Program rules in language
that is easier for the public to understand. Subchapters have
been reorganized and divisions introduced to improve usability.
Proposed rules address board, fiscal, contract, personnel,
facility, administration, and service standards for shelter centers,
special nonresidential projects, and nonresidential centers.

The proposal implements Chapter 51 of the Human Resources
Code, which was amended by Senate Bill (SB) 47, 77th Leg-
islature. The following paragraphs in proposed §54.1 reflect
changes based on that legislation: (11), (12), (15), (20), (21),
and (25). Paragraphs (4), (7), (8)-(10), (14), (16)-(18), (22),
and (24) in proposed §54.1 incorporate recommendations by
service providers and DHS staff.

Contract standards in proposed Division 2 of Subchapters B, C,
and D, concerning contractor eligibility and factors in awarding
contracts, also implement SB 47. Contract standards concern-
ing the application process, reapplication after contract termina-
tion, variance or waiver requests, and multiple DHS contracts,
reflect recommendations by service providers and DHS staff.

Personnel issues in proposed Division 4 of Subchapters B, C,
and D, concerning applicable personnel laws, program training
for employees, and compliance with the Americans with Dis-
abilities Act, implement staff and service provider recommen-
dations. Facility, safety, and health requirements in proposed
Division 5 of Subchapters B, C, and D, concerning disruption
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in operations, food preparation and service, and health and hy-
giene procedures, reflect staff and service provider recommen-
dations. Program administration guidelines in proposed Division
6 of Subchapters B, C, and D, concerning required services, el-
igibility, denial of services, limited English proficiency, confiden-
tiality policy, and volunteer recruitment, implement staff and ser-
vice provider recommendations. Service delivery requirements
in proposed Division 7 of Subchapters B, C, and D, concerning
legal assistance and termination of services, reflect staff and ser-
vice provider recommendations.

James R. Hine, Commissioner, has determined that, for the first
five-year period the proposed sections will be in effect, there will
be no fiscal implications for state or local government as a result
of enforcing or administering the sections.

Mr. Hine also has determined that, for each year of the first
five years the sections are in effect, the public benefit antici-
pated as a result of enforcing the sections will be rules that are
more clearly understood by contractors who use them, which
will improve client services. The proposed changes clarify lan-
guage for potential contractors who consider seeking DHS fund-
ing, and also make the rules more easily understood by the gen-
eral public. There will be no effect on small or micro businesses
as a result of enforcing or administering the sections, because
the rules only affect Family Violence Program contracted ser-
vice providers, which are required to be nonprofit organizations.
There is no anticipated economic cost to people who are re-
quired to comply with the proposed sections. There is no antic-
ipated effect on local employment in geographic areas affected
by these sections.

Questions about the content of this proposal may be directed to
Terri St. Arnauld at (512) 438-3397 in DHS’s Family Violence
Program. Written comments on the proposal may be submitted
to Supervisor, Rules and Handbooks Unit-236, Texas Depart-
ment of Human Services E-205, P.O. Box 149030, Austin, Texas
78714-9030, within 30 days of publication in the Texas Register.

Under §2007.003(b) of the Texas Government Code, DHS has
determined that Chapter 2007 of the Government Code does
not apply to these rules. Accordingly, DHS is not required to
complete a takings impact assessment regarding these rules.

SUBCHAPTER A. DEFINITIONS
40 TAC §54.1

The new section is proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The new section implements the Human Resources Code,
§§51.001-51.011.

§54.1. What do certain words and terms in the chapter mean?

The following words and terms, when used in this chapter, have the
following meanings unless the context clearly indicates otherwise.

(1) Civil justicesystem--A network of courtsand legal pro-
cesses that enforce, restore, or protect private and personal rights.

(2) Community education--The efforts or activities per-
formed to increase public awareness about family violence and the
availability of services for victims of family violence.

(3) Cooperation with criminal justice officials--Making ef-
forts on behalf of victims of family violence to:

(A) establish ongoing working relationships with the
local criminal justice system, including but not limited to law enforce-
ment, prosecutors, the courts, and probation and parole departments;
and

(B) educatethelocal criminal justicesystem about fam-
ily violence and the need for policies that ensure safety for victims of
family violence and hold batterers accountable.

(4) Cooperative living agreement--An agreement between
the shelter and residents that promotes health, safety, and daily shelter
operations.

(5) Criminal justice system--A network of court and legal
processes that deals with the enforcement of criminal laws. A crime is
an action or omission in violation of law and is an offense against the
state.

(6) Crisis call hotline--A telephone number answered 24
hours a day, every day of the year by trained family violence center
or special nonresidential project volunteers, employees, or Texas De-
partment of Human Services(DHS)-approved servicescontractorswho
provide immediate intervention through safety planning, including as-
sessing for danger; understanding and support; and information, edu-
cation, and referrals to victims of family violence.

(7) Direct service--A face-to-face DHS-contracted service
provided by an employee or volunteer of the family violence center or
special nonresidential project or by a DHS-approved subcontractor.

(8) Education arrangements for children--Direct services
that result in aresident, nonresident, or program participant child com-
plyingwith thecompulsory attendancerequirementsfound in theTexas
Education Code. It does not include transportation.

(9) Emergency medical care--Assistance in responding to
any urgent medical situation for a resident, nonresident, program par-
ticipant, or victim of family violence being considered for acceptance
to or accessing family violence services.

(10) Emergency transportation--Providing or arranging
transportation:

(A) to and from emergency medical facilities for a res-
ident, nonresident, program participant, or victim of family violence
being considered for acceptance;

(B) fromasafeplaceto theshelter for peoplebeing con-
sidered for acceptance as residents of the shelter and who are located
within the shelter’s service area; or

(C) from a safe place to a shelter for program partici-
pants located within the nonresidential center’s service area.

(11) Family violence--An act by a member of a family or
household against another member of the family or household that is:

(A) intended to result in physical harm, bodily injury,
or assault;

(B) athreat that reasonably placesthemember in fear of
imminent physical harm, bodily injury, or assault, but does not include
defensive measures to protect oneself; or

(C) intended to inflict emotional harm, including an act
of emotional abuse.

(12) Intervention services--Direct services for a resident,
nonresident, or program participant child or adult victim of family vi-
olence that provide:

(A) safety planning;
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(B) understanding and support;

(C) advocacy;

(D) case management;

(E) information and education; and

(F) resource assistance.

(13) Legal assistance--Direct services to the resident, non-
resident, or program participant that include:

(A) identifying individual legal needs;

(B) explaining legal rights and options;

(C) providing support and accompaniment in the pur-
suit of those options;

(D) assisting in safety planning; and

(E) providing advocacy.

(14) Nonresident--An adult or child victim of family vi-
olence who receives services from a shelter center without receiving
shelter.

(15) Nonresidential center--A DHS-funded program that:

(A) is operated by a public or private nonprofit organi-
zation; and

(B) provides comprehensive nonresidential services to
victims of family violence asdescribed in theService Delivery section
of the DHS Family Violence Program Nonresidential Center Provider
Manual.

(16) Program participant--An adult or child victim of fam-
ily violence who receivesservices from a nonresidential center or spe-
cial nonresidential project.

(17) Referral system to existing community services--An
organized process for providing information and referring residents,
nonresidents, or program participantsto existing community resources,
including but not limited to:

(A) medical care;

(B) legal representation;

(C) protective services for abuse of:

(i) children;

(ii) the elderly; and

(iii) people with disabilities;

(D) resource assistance;

(E) public assistance;

(F) counseling and treatment services;

(G) children’s services; and

(H) other appropriate family violence services.

(18) Resident--An adult or child victim of family violence
who is admitted to the shelter.

(19) Satellite shelter--An additional shelter operated by a
shelter center, located in a different city, that meets the criteria stated
in these sections.

(20) Shelter center--A DHS-funded program that:

(A) is operated by a public or private nonprofit organi-
zation; and

(B) provides comprehensive residential and nonres-
idential services to victims of family violence as described in the
Service Delivery section of the DHSFamily Violence Program Shelter
Center Provider Manual.

(21) Special nonresidential project--A project that:

(A) is operated by a public or private nonprofit organi-
zation; and

(B) provides at least one specialized family violence
service in addition to all required core services as described in theSer-
viceDelivery section of theDHSFamily ViolenceSpecial Nonresiden-
tial Project Provider Manual.

(22) Standards--TheminimumDHSrequirementsasstated
in this chapter.

(23) Training and employment information--Providing in-
formation and referrals to residents, nonresidents, or program partici-
pantsabout employment training and employment opportunities, either
directly or through formal arrangements with other organizations.

(24) Twenty-four-hour-a-day shelter--A DHS-funded
shelter center facility that provides access, admittance, and temporary
emergency residence for victims of family violence 24 hours a day,
every day of the year.

(25) Victim of family violence--Includes:

(A) an adult member of a family or household who is
subjected to an act of family violence;

(B) a member of the household of the adult described
in subparagraph (A) of this paragraph, other than the member of the
household who commits theact of family violence, including an act of
emotional abuse;

(C) those people not directly served by a DHS family
violence provider; and

(D) amember of thefamily or household who may have
been subjected to sexual abuse by a batterer.

(26) Volunteer recruitment and training program--A
process for soliciting a diverse group of people from the community
to work as non-paid staff and providing them with information about
family violence and services for victims of family violence through a
structured orientation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205343
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
40 TAC §54.101

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The repeal is proposed under the Human Resources Code, Title
2, Chapter 51, which provides DHS with the authority to admin-
ister family violence programs.

The repeal implements the Human Resources Code, §§51.001-
51.011.

§54.101. Definitions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205344
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER B. BOARD OF DIRECTORS
40 TAC §§54.201 - 54.207

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.201. Financial Responsibility.

§54.202. Functional Responsibilities.

§54.203. Board Composition.

§54.204. Orientation.

§54.205. In-Service Training.

§54.206. Confidentiality.

§54.207. Record Retention.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205346
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER C. CONTRACT STANDARDS
40 TAC §§54.301 - 54.313

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of

the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.301. Eligibility To Contract.
§54.302. Eligibility for Satellite Shelter Centers.
§54.303. Contract Procurement.
§54.304. Funding.
§54.305. Level of Funding Scale.
§54.306. Waiver.
§54.307. Contract Application.
§54.308. New Contractors.
§54.309. Current Contractors.
§54.310. Review of the Purchase of Services Budget and Plan of Op-
eration.
§54.311. Contractor’s Records.
§54.312. Contract Amendments.
§54.313. Change in Corporate Control.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205348
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (52) 438-3734

♦ ♦ ♦
SUBCHAPTER D. FISCAL MANAGEMENT
40 TAC §§54.401 - 54.414

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.401. Accounting System Requirements.
§54.402. Budget.
§54.403. Contributions.
§54.404. Cash/In-Kind Match.
§54.405. Local Matching Funds.
§54.406. General Management and Overhead Costs.
§54.407. Monthly Reporting and Billing.
§54.408. Required Quarterly Reports.
§54.409. Required Annual Report.
§54.410. Audit Requirements.
§54.411. Fiscal and Program Monitoring and Evaluation.
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§54.412. Contract Monitoring.

§54.413. Shelter Responses to Monitoring Reports.

§54.414. Internal Monitoring System.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205350
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER E. SHELTER PERSONNEL
40 TAC §§54.501 - 54.527

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.501. Fair Employment Law.

§54.502. Personnel Policies and Procedures.

§54.503. Personnel Files.

§54.504. Maintenance of Personnel Files.

§54.505. Fair Labor Standards Act of 1938 Requirements.

§54.506. Contract Labor.

§54.507. Disabilities in the Workforce.

§54.508. Sexual Harassment.

§54.509. Conflict of Interest.

§54.510. Nepotism.

§54.511. Recruitment Procedures.

§54.512. Interview and Hiring Procedures.

§54.513. Job Descriptions.

§54.514. Reference Checking.

§54.515. Rules of Conduct.

§54.516. Leave.

§54.517. Staff Entitlement and Procedures.

§54.518. Staff Orientation and Training.

§54.519. Initial Training.

§54.520. Staff Development.

§54.521. Confidentiality of Staff Records.

§54.522. Performance Evaluation.

§54.523. Probationary Period.

§54.524. Termination Procedures.

§54.525. Grievance Procedures.

§54.526. Domestic Violence in the Workplace.
§54.527. Record Retention.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205352
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER F. FACILITY SAFETY AND
HEALTH
40 TAC §§54.601 - 54.610

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.601. Physical Plant.
§54.602. Food Preparation and Serving Areas.
§54.603. Clothing.
§54.604. 24-Hour-a-Day Shelter--Resident’s Belongings.
§54.605. Safety and Security.
§54.606. 24-Hour-a-Day Shelter--Safety and Security.
§54.607. Health and Hygiene.
§54.608. 24-Hour-a-Day Shelter: Personal Hygiene Items.
§54.609. Communicable Disease.
§54.610. Immunizations.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205354
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512 438-3734

♦ ♦ ♦
SUBCHAPTER G. PROGRAM ADMINISTRA-
TION
40 TAC §§54.701 - 54.718

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.701. Services Provided.

§54.702. Client Eligibility State and Federal Laws.

§54.703. Client Eligibility and Minors.

§54.704. Client Eligibility Policies and Procedures.

§54.705. Confidentiality Policy and Procedures.

§54.706. Confidentiality Agreement.

§54.707. Confidentiality Policies and Procedures Training.

§54.708. Content of Case Files.

§54.709. Access to Case Files.

§54.710. Release of Information.

§54.711. Court Orders.

§54.712. Report of Abuse.

§54.713. Retention and Destruction of Records.

§54.714. 24-Hour-a-Day Shelter Services.

§54.715. Counseling Services.

§54.716. Cooperation with Criminal Justice Officials.

§54.717. Community Education.

§54.718. Volunteer Recruitment and Training Program.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205356
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER H. SERVICE DELIVERY
40 TAC §§54.801 - 54.813

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.801. Crisis Call Hotline Procedures.

§54.802. Emergency Transportation Procedures.

§54.803. Non-Emergency Transportation.

§54.804. Initial Delivery of Direct Services.

§54.805. 24-Hour-a-Day Shelter: Cooperative Living Agreements.

§54.806. 24-Hour-a-Day Shelter: Voluntary and Involuntary Termi-
nation of Services.
§54.807. Emergency Medical Care.
§54.808. Non-Emergency Medical Care.
§54.809. Legal Assistance in the Civil and Criminal Justice Systems.
§54.810. Counseling Services.
§54.811. Educational Arrangement for Children.
§54.812. Referral System to Existing Community Services.
§54.813. Information about Training and Seeking Employment.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205358
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER I. BOARD OF DIRECTORS
40 TAC §§54.901 - 54.904

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.901. Nonprofit Corporation Act.
§54.902. Financial and Oversight Responsibilities.
§54.903. Confidentiality.
§54.904. Record Retention.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205360
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER J. CONTRACT AND FISCAL
STANDARDS
40 TAC §§54.1001 - 54.1008

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)
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The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.1001. Eligibility to Contract.
§54.1002. New Contractors.
§54.1003. Current Contractors.
§54.1004. Review of the Purchase of Services Budget and Plan of
Operation.
§54.1005. Contractor’s Records.
§54.1006. Contract Amendments.
§54.1007. Subcontracts.
§54.1008. Change in Corporate Control.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205362
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER K. FISCAL MANAGEMENT
40 TAC §§54.1101 - 54.1114

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.1101. Accounting System Requirements.
§54.1102. Operating Budget for Contractors.
§54.1103. Contributions.
§54.1104. Cash/In-Kind Match.
§54.1105. Local Matching Funds.
§54.1106. General Management and Overhead Costs.
§54.1107. Monthly Reporting and Billing.
§54.1108. Required Quarterly Reports.
§54.1109. Required Annual Report.
§54.1110. Audit Requirements.
§54.1111. Fiscal and Program Monitoring and Evaluation.
§54.1112. Contract Monitoring.
§54.1113. Special Nonresidential Project Responses to Monitoring
Reports.
§54.1114. Internal Monitoring System.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205364
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER L. PERSONNEL
40 TAC §§54.1201 - 54.1207

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.1201. Fair Employment Law.
§54.1202. Fair Labor Standards Act of 1938 Requirements.
§54.1203. Disabilities in the Workforce.
§54.1204. Job Descriptions.
§54.1205. Leave.
§54.1206. Initial Training.
§54.1207. Record Retention.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205366
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER M. FACILITY SAFETY AND
HEALTH
40 TAC §§54.1301 - 54.1303

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.1301. Physical Plant.
§54.1302. Safety and Security.
§54.1303. Health and Hygiene for Children’s Services.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205368
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER N. PROGRAM ADMINISTRA-
TION STANDARDS
40 TAC §§54.1401 - 54.1414

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.1401. Client Eligibility State and Federal Laws.

§54.1402. Client Eligibility and Minors.

§54.1403. Client Eligibility Policies and Procedures.

§54.1404. Confidentiality Policy and Procedures.

§54.1405. Confidentiality Agreement.

§54.1406. Confidentiality Policies and Procedures Training.

§54.1407. Content of Case Files.

§54.1408. Verification of Client Services.

§54.1409. Access to Case Files.

§54.1410. Release of Information.

§54.1411. Court Orders.

§54.1412. Report of Abuse.

§54.1413. Counseling Services.

§54.1414. Retention and Destruction of Records.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205370
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER O. SERVICE DELIVERY
40 TAC §54.1501 - 54.1503

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.1501. Required Core Services.
§54.1502. Initial Delivery of Direct Services.
§54.1503. Voluntary and Involuntary Termination of Services.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205372
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER P. NONRESIDENTIAL
CENTER BOARD OF DIRECTORS
40 TAC §§54.1701 - 54.1707

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.1701. Nonresidential Center Financial Responsibility.
§54.1702. Nonresidential Center Functional Responsibilities.
§54.1703. Nonresidential Center Board Composition.
§54.1704. Nonresidential Center Board Orientation.
§54.1705. Nonresidential Center Board Inservice Training.
§54.1706. Nonresidential Center Confidentiality.
§54.1707. Nonresidential Center Record Retention.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205375
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
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SUBCHAPTER Q. NONRESIDENTIAL
CENTER CONTRACT AND FISCAL
STANDARDS
40 TAC §§54.1801 - 54.1812

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.1801. Nonresidential Center Eligibility to Contract.
§54.1802. Nonresidential Center Contract Procurement.
§54.1803. Nonresidential Center Level of Funding Scale.
§54.1804. Nonresidential Center Waiver.
§54.1805. Nonresidential Center Contract Application.
§54.1806. Nonresidential Center New Contractors.
§54.1807. Nonresidential Center Current Contractors.
§54.1808. Nonresidential Center Review of the Purchase of Services
Budget and Plan of Operation.
§54.1809. Nonresidential Center Contractor’s Records.
§54.1810. Nonresidential Center Contract Amendments.
§54.1811. Nonresidential Center Subcontracts.
§54.1812. Nonresidential Center Change in Corporate Control.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205377
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER R. NONRESIDENTIAL
CENTER FISCAL MANAGEMENT
40 TAC §§54.1901 - 54.1914

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.1901. Nonresidential Center Accounting System Requirements.
§54.1902. Nonresidential Center Budget.
§54.1903. Nonresidential Center Contributions.
§54.1904. Nonresidential Center Cash/In-Kind Match.

§54.1905. Nonresidential Center Local Matching Funds.

§54.1906. Nonresidential Center General Management and Over-
head Costs.

§54.1907. Nonresidential Center Monthly Reporting and Billing.

§54.1908. Nonresidential Center Required Quarterly Reports.

§54.1909. Nonresidential Center Required Annual Report.

§54.1910. Nonresidential Center Audit Requirements.

§54.1911. Nonresidential Center Fiscal and Program Monitoring
and Evaluation.

§54.1912. Nonresidential Center Contract Monitoring.

§54.1913. Nonresidential Center Responses to Monitoring Reports.

§54.1914. Nonresidential Center Internal Monitoring System.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205379
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER S. NONRESIDENTIAL
CENTER PERSONNEL
40 TAC §§54.2001 - 54.2027

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.2001. Fair Employment Law.

§54.2002. Personnel Policies and Procedures.

§54.2003. Personnel Files.

§54.2004. Maintenance of Personnel Files.

§54.2005. Fair Labor Standards Act of 1938 Requirements.

§54.2006. Contract Labor.

§54.2007. Disabilities in the Workforce.

§54.2008. Sexual Harassment.

§54.2009. Conflict of Interest.

§54.2010. Nepotism.

§54.2011. Recruitment Procedures.

§54.2012. Interview and Hiring Procedures.

§54.2013. Job Descriptions.

§54.2014. Reference Checking.

§54.2015. Rules of Conduct.

§54.2016. Leave.
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§54.2017. Staff Entitlement and Procedures.
§54.2018. Staff Orientation and Training.
§54.2019. Initial Training.
§54.2020. Staff Development.
§54.2021. Confidentiality of Staff Records.
§54.2022. Performance Evaluation.
§54.2023. Probationary Period.
§54.2024. Termination Procedures.
§54.2025. Grievance Procedures.
§54.2026. Domestic Violence in the Workplace.
§54.2027. Record Retention.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205381
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER T. NONRESIDENTIAL
CENTER FACILITY SAFETY
40 TAC §§54.3001 - 54.3003

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.3001. Physical Plant.
§54.3002. Safety and Security.
§54.3003. Health and Hygiene for Children’s Services.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205384
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER U. NONRESIDENTIAL
CENTER PROGRAM ADMINISTRATION
STANDARDS

40 TAC §§54.4001 - 54.4019

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.

§54.4001. Services Provided.
§54.4002. Client Eligibility State and Federal Laws.
§54.4003. Client Eligibility and Minors.
§54.4004. Client Eligibility Policies and Procedures.
§54.4005. Confidentiality Policy and Procedures.
§54.4006. Confidentiality Agreement.
§54.4007. Confidentiality Policies and Procedures Training.
§54.4008. Content of Case Files.
§54.4009. Verification of Texas Department of Human Services
(DHS) Client Services.
§54.4010. Access to Case Files.
§54.4011. Release of Information.
§54.4012. Court Orders.
§54.4013. Report of Abuse.
§54.4014. Retention and Destruction of Records.
§54.4015. Basic Elements of Nonresidential Centers.
§54.4016. Client Rights.
§54.4017. Cooperation with Criminal Justice Officials.
§54.4018. Community Education.
§54.4019. Volunteer Recruitment and Training Program.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205385
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER V. NONRESIDENTIAL
CENTER SERVICE DELIVERY
40 TAC §§54.5001 - 54.5010

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Human Services or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the Human Resources Code,
Title 2, Chapter 51, which provides DHS with the authority to
administer family violence programs.

The repeals implement the Human Resources Code, §§51.001-
51.011.
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§54.5001. Crisis Call Hotline Procedures.

§54.5002. Emergency Transportation.

§54.5003. Initial Delivery of Direct Services.
§54.5004. Voluntary and Involuntary Termination of Services.

§54.5005. Emergency Medical Care.
§54.5006. Non-Emergency Medical Care.

§54.5007. Legal Assistance in the Civil and Criminal Justice Systems.

§54.5008. Intervention Services.
§54.5009. Referral System to Existing Community Services.

§54.5010. Information About Training for and Seeking Employment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205386
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER B. SHELTER CENTERS
DIVISION 1. BOARD OF DIRECTORS
40 TAC §§54.101 - 54.110

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.101. What is the stewardship function of the shelter center’s
board of directors?
The board is required to ensure fiscal accountability of all funds re-
ceived and spent by the agency.

§54.102. What are the responsibilities of the shelter center’s board
of directors?
The board must:

(1) ensure that the center operates in a manner that keeps
the organization’smission and purpose focused, without becoming in-
volved in day-to-day operations;

(2) employ the executive director and conduct a perfor-
mance review of the executive director at least annually;

(3) asawhole, or thecenter’sfinancecommittee, regularly
review actual revenue and expenditures and compare them with bud-
geted revenue and estimated costs;

(4) review and approve programs and budgets; and

(5) review and approve policies for the organization’s op-
eration.

§54.103. What documents must the shelter center’s board of directors
maintain?
The board must assure that the center maintains all documentation re-
quired by the Texas Department of Human Services (DHS) contract,
including:

(1) articles of incorporation and letter granting 501(c)(3)
status;

(2) a board handbook that contains all required materials;

(3) fidelity bond and insurance policies;

(4) organization’s bylaws;

(5) organization’s policies that include, but are not limited
to:

(A) confidentiality;

(B) personnel;

(C) financial; and

(D) travel;

(6) current operating budget, amendments, and copies of
budget summaries and audits for all past years;

(7) list of donors;

(8) minutes of board meetings; and

(9) any other documents required by DHS as listed in Di-
visions 2 and 3 of this subchapter (relating to Contract Standards; and
Fiscal Management).

§54.104. What must the shelter center’s bylaws contain?

The bylaws must have a statement of the organization’s purpose and
address the following:

(1) board size, terms of office, term limits, rotation policy,
and election procedures;

(2) specificationsfor regular and special meetings, meeting
notices, attendancerequirements, removal for cause, and filling interim
vacancies;

(3) officer’s terms of office, responsibilities, and election
procedures;

(4) standing committees, their charges, size, and composi-
tion;

(5) quorums for board meetings; and

(6) bylaw amendment process.

§54.105. What must the shelter center board include in its recruit-
ment procedures?

The board’s recruitment procedures must encourage a diverse repre-
sentation of members in terms of ethnicity, age, profession, or life ex-
perience, reflecting the community served.

§54.106. What information does the shelter center need to provide to
new board members?

New board members must receive:

(1) a board handbook;

(2) access to a copy of the Texas Non-Profit Corporation
Act; and

(3) access to a copy of the Texas Department of Human
Services Family Violence Program Shelter Center Provider Manual.

§54.107. What must the shelter center’s board handbook include?

The board handbook must have at a minimum:

(1) board member job description;

(2) current list of board members with mailing addresses
and telephone numbers;
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(3) organization’s mission statement;

(4) organization’s bylaws and a copy of the letter granting
501(c)(3) status;

(5) list of all committees, including appointed board mem-
bers and assigned staff;

(6) committee descriptions;

(7) the organization policies;

(8) organizational chart;

(9) history of the organization;

(10) list of program servicesand abrief description of each
program;

(11) current budget, includingfundingsourcesand subcon-
tractors;

(12) brief description of contract provisionswith attorneys,
auditors, or other professionals;

(13) basic information about family violence;

(14) brief history of the Texas Battered Women’s Move-
ment; and

(15) brief summary of how Texas laws that address family
violence issues are enacted.

§54.108. How often should the shelter center board of directors re-
ceive training?

Along with the executive director, the board must plan and conduct
annual board training. In lieu of a single annual training session, the
center may conduct a series of trainings or use portions of the general
board meetings to accomplish the annual training requirements.

§54.109. What training must the shelter center’s board of directors
receive?

The board must receive training at least annually on the following:

(1) an explanation of the center’s mission, philosophy, and
a brief history;

(2) an explanation of the dynamics of family violence that
includes its causes and effects;

(3) a description of the organization’s current programs,
provided by program staff;

(4) a review of theorganization’s policies and clarification
of any changes made during the year;

(5) an explanation of how the center is funded and future
funding projections;

(6) a discussion, presented by the board chair or a member
of the executive committee, of the following:

(A) the board’s roleand responsibilities related to legal
and fiscal accountability;

(B) meetings and attendance requirements;

(C) committee duties, structure, and assignments; and

(D) fund-raising and public relations responsibilities;

(7) an explanation of the organization’s insurance cover-
age, including director’sand officers’ liability insuranceor notification
of inability to obtain insurance;

(8) an explanation of the working relationship between the
board and staff, including but not limited to which staff member iscon-
tacted regarding questionsor requestsand which staff memberscontact
board members routinely; and

(9) an updateon any changesmadein theTexasNon-Profit
Corporation Act.

§54.110. What responsibilities do board members have regarding
confidentiality?

Each board member must:

(1) be familiar with the Texas Department of Human Ser-
vices rules and the center’s policies related to confidentiality; and

(2) provide written assurance to the center that she or he
will not use the position to obtain or access confidential resident or
nonresident information.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205345
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 2. CONTRACT STANDARDS
40 TAC §§54.201 - 54.224

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides the Texas Department
of Human Services with the authority to administer family vio-
lence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.201. Who is eligible to apply for a shelter center contract?

To be eligible, an organization must:

(1) be a public or private nonprofit organization;

(2) have been in actual operation offering shelter services
24 hours a day with a capacity for not less than five people for at least
one year before the date on which the contract is awarded;

(3) provide, as its primary purpose, direct delivery of ser-
vices to adult victims of family violence; and

(4) demonstrate that thecenter, through the services it pro-
vides, addresses a need in the community consistent with the Texas
Department of Human Services plan for family violence services.

§54.202. What factors will the Texas Department of Human Services
(DHS) consider in awarding contracts?

DHS will consider the following factors:

(1) thecenter’seligibility for and useof fundsfromthefed-
eral government, philanthropic organizations, and voluntary sources;

(2) community support for the center, as evidenced by fi-
nancial contributions from civic organizations, local governments, and
individuals;
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(3) evidence that the center provides services that encour-
age self-sufficiency and uses community resources effectively;

(4) evidenceof involvement with local law enforcement of-
ficials; and

(5) support for the center through volunteer work, espe-
cially volunteer effort by people who have been victims of family vio-
lence.

§54.203. How does an organization apply for funding as a Texas De-
partment of Human Services (DHS)-contracted shelter center?
To apply for funding, the organization must:

(1) contact DHSto request contract eligibility information;

(2) submit contract application information as prescribed
by DHS; and

(3) meet the eligibility standards as specified in this sub-
chapter.

§54.204. Can an organization reapply for funding if the shelter center
contract has been terminated for failure to perform the obligations?

If the Texas Department of Human Services terminates the contract
becausethecenter failed to perform theobligations under the contract,
thecenter will not beeligibleto reapply for any family violencefunding
for two years following the termination date of the previous contract.

§54.205. Can the shelter center apply for a special nonresidential
project contract?
The center may apply; however, the proposed services cannot be the
same as those for the shelter center contract.

§54.206. How can the shelter center qualify for satellite shelter fund-
ing?

The center must:

(1) beacurrent TexasDepartment of Human Servicescon-
tractor in good standing;

(2) designate at least one permanent seat on the board of
directorsfor thelocal community representativesof thesatelliteshelter;

(3) develop and implement written policiesand procedures
that describe the relationship between the center and the satellite shel-
ter; and

(4) ensure the satellite shelter meets all the requirements.

§54.207. What are the requirements of the satellite shelter?
The satellite shelter must:

(1) be in compliance with all Texas Department of Human
Services family violence contract requirements;

(2) have a freestanding shelter building in which residents
are sheltered;

(3) serve nonresidents from the satellite service area;

(4) be in an area that prohibits resident and nonresident ac-
cess to center services because of difficulty or distance;

(5) provide the same services as a 24-hour-a-day shelter;

(6) not be located in the same city as the center;

(7) have local community representation on the center’s
board of directors;

(8) have local funding and local volunteer support; and

(9) have been in operation for at least one year preceding
the fiscal year for which funding is requested.

§54.208. What is the process to renew the shelter center contract?

The center must return a completed contract renewal packet annually
to the Texas Department of Human Services by the date specified in
the packet. Renewals are contingent on legislative authorization and
available funding.

§54.209. What types of documentation must the shelter center main-
tain?

The center must maintain in an accessible location:

(1) financial and supporting documents;

(2) statistical records;

(3) any other records pertinent to the services for which a
claim or cost report is submitted to the Texas Department of Human
Services (DHS) or its agent; and

(4) the following DHS contract documents:

(A) a copy of the contract, including approved budget
and plan of operation;

(B) contract amendments, budget revisions, and other
correspondence with DHS;

(C) copies of all monthly bill ing and other DHS forms
as required;

(D) copies of contractor’saudit reports and related cor-
respondence;

(E) copiesof DHS’smonitoring and evaluation reports,
documentation of corrective actions, and related correspondence;

(F) the center’s operating policies and procedures;

(G) the personnel manual and personnel files;

(H) applications, screening, and interview materials;

(I) the fiscal manual and accounting records that sup-
port DHS expenditures; and

(J) resident and nonresident files, including DHS ser-
vice forms.

§54.210. How long must the shelter center keep the documents?

Any records or documents that pertain to the contract must be kept in
a readily accessible location for aminimum of threeyears and 90 days
after the end of the contract period. If any litigation, claim, or audit
involving theserecordsor documentsbeginsbeforethat time, thecenter
must keep the records and documents for not less than three years and
90 days after all litigation, claims, or audit findings are resolved.

§54.211. Who may inspect, monitor, or evaluate the shelter center’s
resident and nonresident records, financial books, and supporting doc-
uments that pertain to services provided?

As a Texas Department of Human Services (DHS) Family Violence
Program contractor, thecenter must allow DHSand all appropriate fed-
eral and state agencies or their representatives to inspect, monitor, or
evaluate client records, books, and supporting documents that pertain
to services provided.

§54.212. What documents should the shelter center have available
for a monitoring visit?

All financial, resident, and nonresident records of the contractor and
any subcontractorsmust bereadily availableandprovided uponrequest
for the monitoring, which may occur through:

(1) official audits;

(2) on-site reviews;
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(3) case reading; or

(4) other record reviews.

§54.213. What should the shelter center do after it receives a Texas
Department of Human Services (DHS) monitoring report?

(a) The center must submit a written response to DHS within
30 calendar days from the date of the report explaining the actions the
center took to address any findings.

(b) If the center’s response proposes acceptable action(s) to
address the finding(s), DHSwill issuealetter closing the report and no
further action is required.

(c) If the center’s response is unacceptable, or verification of
an action is needed, the center must provide additional documentation
of action as required by DHS correspondence.

§54.214. Does the shelter center need to have an internal monitoring
system?

The center must have a written internal monitoring system to evaluate:

(1) the quality of the center’s required client services;

(2) the accuracy of the fiscal and programmatic documen-
tation; and

(3) compliance with the policies and procedures specified
in the contract.

§54.215. Does the shelter center have to maintain a copy of the Texas
Department of Human Services Family Violence Program Shelter Cen-
ter Provider Manual?

The center must maintain access to themanual at all separate locations
where contracted services are performed or administered. The manual
must be available for reference by all employees and volunteers of the
shelter.

§54.216. How much of the shelter center’s funding can the Texas De-
partment of Human Services (DHS) provide?

(a) DHS funding must not exceed the following prescribed
percentages of the center’s annual operating costs:
Figure: 40 TAC §54.216(a)

(b) If thefirst contract with thecenter isnot for afull 12-month
period, DHS’s level of participation must not exceed 75% for the com-
bined partial year and the following 12-month contract period.

§54.217. Is it possible to obtain a waiver to the Texas Department of
Human Services (DHS)-prescribed percentage of the shelter center’s
operating budget?

DHS may waive the applicable percentage when all of the following
conditions are met:

(1) the center’s anticipated income for the contract year is
expectedto increaseor decreaseby morethan 10%relativeto theactual
income received during the previous contract year;

(2) the change in the center’s budget has resulted from:

(A) an increasein thestate appropriation for center ser-
vices; or

(B) adecreasein funding fromother sourcesthat cannot
be attributed to a failure or deficiency on the center’s part; and

(3) thecenter agreestoreceivefund-development technical
assistance to increase its non-state funding resources.

§54.218. How can the shelter center request a variance or waiver?

(a) To request awaiver from themaximum prescribed funding
percentage, the center must:

(1) submit awritten request and appropriatedocumentation
to theTexasDepartment of Human Services(DHS) stateofficedemon-
strating the center’s efforts to raise funds compared to its budget; and

(2) agree in writing to receive technical assistance as des-
ignated by DHS.

(b) To request a variance to or waiver from any other require-
ment in thissubchapter, theboard must submit awrittenrequest to DHS
on forms prescribed by DHS and must document compelling reasons
the requirement cannot be met.

§54.219. Can the shelter center receive a funding percentage waiver
more than once?
A center may not receivemorethan two funding waivers in consecutive
contract terms.

§54.220. What is the process to amend the shelter center contract?
(a) The center must submit any request for a contract amend-

ment in writing to theTexasDepartment of Human Services(DHS) for
review; and

(b) the amendment must be approved by DHS before imple-
mentation by the center.

§54.221. What is the process to revise the shelter center budget?
(a) A budget revision can bemadeonly for allowableexpenses

and if it does not contradict other rules or policies or indicate achange
in the scope of the contract.

(b) If the total amount of the revision is less than 5.0% of the
contract amount or $5,000, or a prorated portion if the contract term is
less than oneyear, whichever is lower, therevision must bereported to
DHS in a letter within 30 days of implementation.

(c) If thetotal amount of the revision ismore than 5.0% of the
contract amount or $5,000, or a prorated portion if the contract term
is less than one year, whichever is lower, the proposed revision must
be submitted in writing on prescribed forms for DHS approval before
implementation.

§54.222. What is the responsibility of the shelter center with regard
to subcontracts?
The center is responsible for:

(1) meeting the contract outcomes, which includes ensur-
ing all subcontractors meet the subcontracted outcomes; and

(2) all fiscal, administrative, and programmonitoringof the
subcontractor.

§54.223. What must a shelter center do if there is a change in corpo-
rate control?
At least 30 days before transfer of a center from one nonprofit organi-
zation to another, the center must give written notice to the Texas De-
partment of Human Services(DHS). Beforethetransfer occurs, theold
organization and thenew organization must enter into an assignment of
contract. DHSwill determinethenew organization’seligibility to con-
tract and approve the assignment of contract. Within 90 days after the
transfer, DHS will evaluate the new organization’s ability to continue
theprovision of contracted services. If DHSdeterminesthenew organ-
ization isnot able to providethecontracted services, it will givewritten
notice of contract termination and the contractor’s right to appeal.

§54.224. What can happen if the shelter center does not comply with
the rules?
If thecenter fails to comply with therules in thissubchapter, in either a
repeated or substantial manner, DHS may cancel the center’s contract
by written notice of contract termination and the center’s right to ap-
peal.

27 TexReg 8140 August 30, 2002 Texas Register



This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205347
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 3. FISCAL MANAGEMENT
40 TAC §§54.301 - 54.316

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.301. What are the accounting system requirements for the shelter
center?

The center must maintain an accounting system that:

(1) records revenue and expenditures using generally ac-
cepted accounting principles;

(2) includes achart of accounts that listsall accounts by an
assigned number;

(3) contains a general ledger and subsidiary ledgers;

(4) maintainssupporting documentation for all revenueand
expenditures, including but not limited to:

(A) receipts or vouchers for revenue;

(B) bank statements;

(C) canceled checks;

(D) deposit slips;

(E) approved invoices;

(F) receipts;

(G) leases;

(H) contracts;

(I) time sheets;

(J) inventory; and

(K) cost allocation worksheets;

(5) identifies all funding sources and expenditures by sep-
arate fund type; and

(6) uses a double-entry system, either cash, accrual, or
modified accrual.

§54.302. Is the shelter center required to have a fidelity bond?

Thecenter must haveafidelity bond in an amount at least equal to 1/12
of the Texas Department of Human Services contract.

§54.303. What must be included in the Texas Department of Human
Services (DHS) purchase of services contract budget?

The center uses its board-approved annual operating budget to com-
plete the DHS purchase of service contract budget. The budget sub-
mitted to DHS must specify all costs and revenue associated with pro-
viding services to family violence victims and their dependents under
thisprogram. Thecontractor isnot required tospecify thecostsof other
programs operated by the same organization.

§54.304. How should the shelter center handle in-kind contribu-
tions?
The center must establish and follow written policies and procedures
for in-kind contributions that include:

(1) a method of establishing the market value of donated
goods and services;

(2) rates for volunteer services that are consistent with
those paid for similar work in other activities of the community; and

(3) a method for documenting in-kind contributions.

§54.305. How should the shelter center handle cash contributions?
The center must establish and follow written internal policies and pro-
cedures for the consistent and reasonable treatment of cash contribu-
tions that include a method of recording all such contributions.

§54.306. How should the shelter center document required cash/in-
kind match?
Thecenter must develop written internal policiesand proceduresto ac-
curately document thecash/in-kind match required by funding sources.

§54.307. How does the shelter center allocate overhead costs to its
Texas Department of Human Services contract?
The organization must have a documented allocation methodology to
distribute overhead and shared costs, such as administrative salaries,
rent, and utilities, between the organization’s funding sources.

§54.308. What must the shelter center do in order to receive payment
from the Texas Department of Human Services (DHS)?
DHS reimburses the contracting center monthly, if:

(1) statistical reporting requirements are in compliance;

(2) monitoring report responses are in compliance; and

(3) all other required documents have been submitted.

§54.309. What costs are eligible for reimbursement under the shelter
center contract?
Eligible costs are costs that have been:

(1) approved in the contract;

(2) incurred within the contract term; and

(3) paidby thecenter or owed by thelast day of thecontract
term in accordance with the organization’s method of accounting.

§54.310. Can the shelter center’s funds and expenses be combined
with the contractor’s other Texas Department of Human Services
(DHS) contract(s)?
If the center provides services under multiple contracts with DHS, it
must maintain an accounting system that separates expenditures by
contract to ensure appropriate expense allocation and contract billing.

§54.311. What is the quarterly report?
It is the financial report submitted to the Texas Department of Human
Services that states the shelter center’s:

(1) approved contract budget;

(2) actual year-to-dateexpenditures for each cost category;
and
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(3) balance for each category.

§54.312. When is the quarterly report due?
TheTexasDepartment of Human Servicesmust receivetheshelter cen-
ter’s quarterly reports by:
Figure: 40 TAC §54.312

§54.313. What is the annual report?
It is the financial report submitted to the Texas Department of Human
Services that states the shelter center’s:

(1) actual expenditures for the contract year in each cost
category;

(2) cash and in-kind resources for the program; and

(3) source(s) of the contract match.

§54.314. When is the annual report due?
TheTexasDepartment of Human Servicesmust receivetheshelter cen-
ter’s annual report by October 15.

§54.315. What are the shelter center’s audit requirements?
If the organization spends $300,000 or more in federal funds, it must
comply with the Single Audit Act requirements as specified in the Of-
fice of Management and Budget (OMB) Circular A-133.

§54.316. When is the shelter center audit due?
According to the Office of Management and Budget (OMB) Circular
A-133, theaudit must besubmitted to theTexasDepartment of Human
Services and other funderswithin ninemonths of the end of the organ-
ization’s fiscal year.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205349
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 4. PERSONNEL
40 TAC §§54.401 - 54.418

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.401. Must the shelter center comply with federal personnel laws?
The center must comply with all federal laws that apply to the center.
Additionally, the center must develop written policies and procedures
for its personnel handbook to address, at a minimum, the following
federal laws that apply to it:

(1) fair employment laws, including the:

(A) Civil Rights Act of 1964;

(B) Age Discrimination in Employment Act of 1967;

(C) Americans with Disabilities Act of 1990; and

(D) Equal Pay Act of 1963;

(2) the Fair Labor Standards Act of 1938;

(3) the Family Medical Leave Act of 1993;

(4) the Drug-Free Workplace Act of 1988; and

(5) all other applicable employment laws.

§54.402. What additional personnel policies and procedures must the
shelter center have?

The center must develop written personnel policiesand procedures for
its personnel handbook that standardize the everyday actions and con-
duct of all employees and address at a minimum the following:

(1) contract labor;

(2) equal opportunity employment;

(3) disabilities in the workplace policy, including but not
limited to:

(A) human immunodeficiency virus (HIV) and ac-
quired immune deficiency syndrome (AIDS); and

(B) reasonable accommodationsfor applicants and em-
ployees with disabilities;

(4) sexual harassment if thecenter isunder the jurisdiction
of Title VII of the Civil Rights Act of 1964;

(5) conflict of interest;

(6) domestic violence in the workplace;

(7) nepotism;

(8) recruitment, interviewing, and hiring, including but not
limited to:

(A) job posting;

(B) job descriptions with essential job functions;

(C) interviewing systems; and

(D) reference checking and responding to reference
checking;

(9) rules of conduct;

(10) work hours, including breaks;

(11) employee benefits and entitlements, including leave;

(12) employees’ right to access their personnel files;

(13) written and oral employeeorientation, initial training,
and employee development;

(14) confidentiality requirements of employee records;

(15) employee evaluation;

(16) probationary period;

(17) termination, including:

(A) involuntary termination;

(B) reduction in force;

(C) reorganization; and

(18) grievances.

§54.403. Who needs a copy of the shelter center’s personnel hand-
book?

All employees must have ongoing access to the center’s current per-
sonnel policies and procedureshandbook. Employees must benotified
of new or changed personnel policies.
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§54.404. Are there any requirements for the shelter center employees’
personnel files?
Thecenter must maintain apersonnel file for each employee. Each file
must include at least the following information:

(1) employment application or resume;

(2) job descriptions;

(3) signed acknowledgment of confidentiality agreement;

(4) signed acknowledgment of receipt of personnel policies
and procedures handbook;

(5) all performance evaluations;

(6) documentation of orientation, initial training, and em-
ployee development;

(7) any status or classification change;

(8) all disciplinary actions; and

(9) letters of praise or criticism.

§54.405. Where should the shelter center keep its employee payroll
information?
All payroll information, including time sheets, tax forms, and volun-
tary/involuntary deductions, must be filed in the payroll information
file, the personnel files, or in accordance with the center’s financial
policy and procedures.

§54.406. What must the shelter center do to ensure confidentiality of
specific employee information?

(a) Thecenter must develop written policies to ensurethecon-
fidentiality of:

(1) Form I-9 (U.S. Department of Justice Employment El-
igibility Verification);

(2) all health and medical information;

(3) complaintsand investigation documentsof fair employ-
ment laws; and

(4) identifying employeeinformation in responseto Public
Information Act requests.

(b) If thecenter isunder the jurisdiction of theAmericanswith
Disabilities Act (ADA), it must develop written policies to ensure the
separate maintenance of all health and medical information.

§54.407. What should the shelter center address in its policy regard-
ing confidentiality of employee records?
The center must develop written policies regarding:

(1) personnel information; and

(2) responsestorequestsmadepursuant to theTexasPublic
Information Act.

§54.408. What should the shelter center address in its drug-free
workplace policies?
If under the jurisdiction of the Drug-Free Workplace Act, the center
must develop a written drug and alcohol policy that states at least the
following:

(1) illegal use or illegal possession of alcohol or drugs is
prohibited while on duty;

(2) a belief in a treatment and recovery approach;

(3) a stated concern for employees;

(4) programs and systems for assistance; and

(5) a statement of confidentiality.

§54.409. What should the shelter center address in its recruitment
policies?
If the center is under the jurisdiction of fair employment laws, it must
develop written recruitment policies and procedures that ensure:

(1) the recruitment system used does not illegally impact
one protected class more than another; and

(2) the recruitment of applicants does not exclude any po-
tentially qualified applicants.

§54.410. What should the shelter center address in its interviewing
and hiring policies?

(a) Thecenter must develop written job-related hiring policies
and procedures, including interview processes that are uniform for all
candidates for a particular position.

(b) If the center is under the jurisdiction of fair employment
laws, when hiring employees it must use a system that does not ille-
gally impact one protected class more than another and that treats all
candidates equally.

§54.411. Does the shelter center need written job descriptions for its
employee positions?

(a) All TexasDepartment of Human Services-fundedpositions
must have a written job description.

(b) If thecenter isunder thejurisdictionof theAmericansWith
DisabilitiesAct, it must develop written job descriptionsfor and list the
essential job functions of every position.

§54.412. Should the shelter center identify its employee positions as
exempt or non-exempt?
Thecenter must identify in writing all DHS-funded positionsasexempt
or non-exempt.

§54.413. What are the shelter center requirements for new employee
orientation?

(a) The center must provide an oral orientation about the or-
ganization for all new employees within the first two days of employ-
ment.

(b) Within two weeks of the day of employment, all new em-
ployees must receive basic oral or written information regarding:

(1) family violence issues;

(2) a brief history of the Texas Battered Women’s Move-
ment; and

(3) abrief summary of current Texaslawsthat addressfam-
ily violence issues.

§54.414. Does the shelter center need to provide specific job train-
ing?
The center must provide each employee in a new position with initial
training, including supervised instruction about specific job functions
covered in her or his job description.

§54.415. Are there any requirements for specific program training for
shelter center employees?
The center must provide initial training for direct service employees
funded by the Texas Department of Human Services (DHS) and em-
ployees supervising those employees. The training must include:

(1) hotline skills, if applicable;

(2) basic crisis intervention techniques;

(3) peer counseling techniques;

(4) the dynamics of family violence, including:

(A) the definition of family violence;
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(B) the consequences of family violence crimes to the
victim, the children, and society as a whole;

(C) the need to hold batterers accountable for their ac-
tions; and

(D) the information that battering is:

(i) predominantly directed by men toward women
but can occur in any type of intimate relationship; and

(ii) is most often part of aprocess by which the bat-
terer maintains control and domination over the victim;

(5) the relationship between family violence and drug and
alcohol abuse, sexual abuse, and child abuse;

(6) risk assessment, safety planning, and legal options for
victims of family violence;

(7) confidentiality;

(8) sensitivity to cultural diversity;

(9) eligibility, including Americans with Disabilities Act
accommodations;

(10) the center policies and procedures;

(11) the center mission and philosophy;

(12) all required documentation and procedures as related
to resident and nonresident issues; and

(13) an overview of the DHS Family Violence Program
Shelter Center Provider Manual.

§54.416. What access should the shelter center provide to the Texas
Department of Human Services (DHS) Family Violence Program
Provider Manual?

The center must provide access to themanual at each separate location
where contracted services are performed. The center must:

(1) ensure access to the manual by all employees and vol-
unteers; and

(2) havewritten proceduresfor thedistributionand training
of employees and volunteers on manual revisions and policy interpre-
tations.

§54.417. Should the shelter center evaluate employee performance?

Yes, the

(1) center’s board must evaluate the executive director an-
nually; and

(2) executive director or designee must evaluate all Texas
Department of Human Services- funded employees at least annually.

§54.418. Can the shelter center use probationary periods for its em-
ployees?

If the center chooses to use probationary periods, it must:

(1) develop written policies regarding probationary peri-
ods; and

(2) apply the policies uniformly.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205351

Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 5. FACILITY, SAFETY, AND
HEALTH REQUIREMENTS
40 TAC §§54.501 - 54.512

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.501. What facility codes must the shelter center meet?

The center’s facilities must be in adequate repair and in compliance
with applicable local health, fire, electrical, and building codes.

§54.502. Must the shelter center’s facilities comply with the Ameri-
cans with Disabilities Act (ADA)?

Yes, the center’sfacilities must comply with Title II and Title III of the
ADA.

§54.503. What are the additional facility requirements for the
24-hour-a-day shelter center?

The center facility must have:

(1) a kitchen and eating area;

(2) a group living area;

(3) bathroom facilities, including toilets, lavatories, and
bathing facilities;

(4) sleeping facilities;

(5) aprivatemeetingareafor individual and group services;

(6) adequate safe space for children;

(7) a safe indoor play space equipped with toys in good
repair, and arts and craft supplies;

(8) a safe outdoor playscape equipped with toys in good
repair;

(9) basic furnishings that are clean and in good repair, in-
cluding:

(A) beds and bed linens;

(B) cribs;

(C) dining room tables;

(D) chairs;

(E) highchairs; and

(F) a place to store clothes, such as drawers or closets;

(10) clearly marked exits with appropriate exit signs; and

(11) a first-aid kit in all center facilities that is accessible
to employees and volunteers.

§54.504. What are the shelter center’s requirements for preparing,
providing, and serving food to residents?
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The center must:

(1) ensure food preparation, including storage of food,
serving of food, and dining areas, is adequate and safe;

(2) have written procedures to ensure residents are
provided with at least three well-balanced meals or ingredients for
well-balanced meals and an additional two snacks a day for children;

(3) develop written procedures that provide for alternative
accessto essential food and food preparation when thecenter’skitchen
is closed;

(4) make reasonable dietary accommodationsfor residents
who require special medical diets, as specified by their health care
provider, and that comply with the Americans with Disabilities Act;

(5) not require residents to use food stamps to purchase
shelter meals. If the center accepts food stamps for the purchase of
meals, then written policies and procedures must be developed to en-
surecompliancewith theTexasDepartment of Human Servicesand the
U.S. Department of Agriculture food stamp regulations; and

(6) when providing meals or food items, consider the di-
verse needs of the population of the center’s service area.

§54.505. Must the shelter center have a security system?

Yes, thecenter must have asecurity system that isoperational 24 hours
a day. The security system may include, but is not limited to an alarm
system, special lighting, dead bolts, or agreements with local law en-
forcement.

§54.506. What security policies and procedures must the shelter cen-
ter have?

The center must have written policies and procedures to promote the
safety and security of residents, nonresidents, employees, and volun-
teers. These policies and procedures must address:

(1) intruders on the property, such as a batterer;

(2) assaults to people;

(3) bomb threats;

(4) threatening telephone calls;

(5) natural disasters, such as tornados and floods; and

(6) fires.

§54.507. What safety policies and procedures does the shelter center
need to have for delivering services to children?

(a) The center must develop and endorse written nonviolent
disciplinary policies and procedures regarding child residents and non-
residents, including policiesand proceduresfor adult residentsandnon-
residents, and employees and volunteers who provide services to chil-
dren.

(b) The center must have written policies and procedures to:

(1) ensure the safety of children in its facilities; and

(2) maintain the safety of children when employees or vol-
unteers take children on outings.

§54.508. Should there always be employees or volunteers at the shel-
ter?

Yes, the center must have at least one employee or volunteer on-site
continuously when residentsarestaying in theshelter, except at asatel-
lite shelter or safe home.

§54.509. Should there always be employees or volunteers at the satel-
lite shelter facility?

No, but at a minimum, the satellite shelter must have:

(1) a security system that is externally monitored;

(2) written procedures to ensure 24-hour-a-day emotional
support to residents; and

(3) a written emergency plan that explains how and whom
residents should contact in case of an emergency.

§54.510. What health and hygiene policies and procedures must the
shelter center follow?
The center must have and follow written health and hygiene policies
and procedures that include but are not limited to:

(1) practices to prevent the spread of contagious diseases;

(2) hygienic practices for kitchen, bathroom, sleeping, and
children’s areas, including children’s toys and highchairs;

(3) provision of basic written information on:

(A) schedules for immunizations;

(B) vaccine-preventable diseases;

(C) the need for immunizations; and

(D) any available government-funded health insurance
programs;

(4) the provision of services to individuals with a commu-
nicablediseaseand proceduresthat comply with local, regional, or state
health departments and federal regulations, including the reporting of
notifiable conditions; and

(5) procedures that address thesafety of thevictim and en-
sure respectful treatment of the ill resident(s).

§54.511. What hygiene items must the shelter center provide to resi-
dents?
The center must provide residents with daily access to basic personal
hygiene items. When providing personal hygiene items, the center
must consider the diverse needs of the population of the shelter ser-
vice area.

§54.512. What regulations regarding smoking must the shelter center
follow?
Thecenter must comply with all applicable federal, state, and city reg-
ulations regarding smoking, including but not limited to the Pro-Chil-
dren Act of 1994 and the Health and Safety Code, Chapter 161.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205353
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 6. PROGRAM ADMINISTRATION
40 TAC §§54.601 - 54.642

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.
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The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.601. What services must the shelter center provide to victims of
family violence?
At a minimum, the center must provide access to the services for vic-
timsof family violencethat areoutlined in theHuman ResourcesCode,
Chapter 51. The Service Delivery section of the Texas Department
of Human Services Family Violence Program Shelter Center Provider
Manual describes which of these services the center must provide di-
rectly or through formal arrangements with other resources.

§54.602. Can the shelter center charge or solicit contributions or do-
nations in return for Texas Department of Human Services (DHS)-con-
tracted services?
No, the center must provide DHS-contracted services at no charge.

§54.603. Who is eligible for services in the shelter center?
Victims of family violence as defined in the Human Resources Code,
Chapter 51, and adults subjected to sexual and/or emotional abuse by
their batterers are eligible for services at the center.

§54.604. When is a person less than 18 years old eligible to receive
24-hour-a-day shelter?
Thecenter can only provide24-hour-a-day shelter to aperson less than
18 years old if:

(1) that person is:

(A) accompanied by a parent or legal guardian;

(B) legally emancipated;

(C) a minor mother; or

(D) married or has been married; or

(2) theshelter center islicensed to provideresidential child
care.

§54.605. Can a minor receive Texas Department of Human Services
(DHS)-contracted nonresidential services if the parent is not receiving
services?
Yes, the center can provide DHS-contracted nonresidential services to
a minor when the parent is not receiving services if the minor:

(1) isavictim of family violencewho hashad thedisability
of minority removed, either through legal emancipation or marriage; or

(2) sayssheor heresides in thesamehousehold with avic-
tim of family violenceasdefined in theHuman ResourcesCode, Chap-
ter 51, and if the center:

(A) hasparental or legal guardianconsent to providethe
minor with nonresidential services; or

(B) complieswith theTexasFamily Code, §32.004, and
parental or legal guardian consent is not obtained.

§54.606. What federal and state laws must the shelter center follow
when determining eligibility?
Thecenter must comply with thefollowing applicablestateand federal
laws and any amendments made to each of these laws. Policies and
procedures must be written to ensure compliance with:

(1) the Human Resources Code, Chapter 51;

(2) the Civil Rights Act of 1964 (Public Law 88-352);

(3) §504 of the Rehabilitation Act of 1973 (Public Law
93-112);

(4) the Americans with Disabilities Act of 1990 (Public
Law 101-336);

(5) the Age Discrimination Act;

(6) Chapter 73 of this title (relating to Civil Rights); and

(7) the Texas Health and Safety Code, §85.113.

§54.607. What criteria can the shelter center use to determine eligi-
bility for services?
Thecenter must develop written resident and nonresident eligibility and
screening procedures that are based solely on the individual’sstatusas
a victim of family violence, without regard to:

(1) income;

(2) whether the individual contributes, donates, or pays for
these services; and

(3) gender and/or sexual orientation.

§54.608. Can the shelter center ever deny services to an otherwise
eligible individual?
The center can deny services to an otherwise eligible victim of family
violence if it has written policies that outline specific behaviors that
would make a victim ineligible. These policies must:

(1) address only behaviors that threaten the safety and se-
curity of shelter staff and residents;

(2) apply equally to all people; and

(3) comply with the Americans with Disabilities Act
(ADA) and the Civil Rights Act.

§54.609. What should the shelter center do when its services are at
capacity?
Thecenter must haveand follow written referral proceduresfor helping
victimsof family violenceobtain other temporary shelter if theprimary
method of providing shelter is full.

§54.610. Must the shelter center provide access to services for people
with limited English proficiency?
Yes, the center must:

(1) servepeoplewith limited English proficiency and make
every reasonable effort to serve them in their own language; and

(2) have and follow written procedures for the access and
delivery of services to people with limited English proficiency.

§54.611. Is the shelter center subject to Texas Department of Protec-
tive and Regulatory Services’ (PRS’s) child care licensing regulations?

(a) The center is not subject to PRS child care licensing if the
center provides services only to resident children and the child care is
provided at the same location as the shelter.

(b) If the center provides child care directly to nonresident
children, children of staff, or resident children at a location other than
the shelter, it must consult with PRS to determine if it is under the ju-
risdiction of PRS child care licensing regulations.

(c) If it is determined that the center is under the jurisdiction
of PRS child care licensing regulations, the center must have written
policiesand procedures to ensure compliancewith those rules and reg-
ulations.

§54.612. What must the shelter center include in its general confi-
dentiality policy?
The center must develop a written general confidentiality policy that
provides:

(1) that all information will bekept confidential, including
all personal information and all communications, observations, and in-
formation madeby and between or about adult and child residentsand
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nonresidents, employees, volunteers, student interns, and board mem-
bers;

(2) a statement about the importance of confidentiality in
maintaining the safety of:

(A) victims;

(B) victims’ families;

(C) volunteers;

(D) employees; and

(E) others related to the program;

(3) the parameters of what must be held confidential and
by whom;

(4) the limits of confidentiality under the law;

(5) a designation of custodian of the records; and

(6) procedures for:

(A) retention and destruction of records;

(B) responses to court orders;

(C) release of information;

(D) reports of abuse or suspected abuse of:

(i) children;

(ii) the elderly; and

(iii) people with disabilities;

(E) requests of information under the Public Informa-
tion Act;

(F) maintenance of records; and

(G) access to records.

§54.613. What information must the shelter center provide adult res-
idents and nonresidents regarding confidentiality?

The center must provide in writing at least the following:

(1) the right to see their records;

(2) thekind of information recorded, why, and themethods
of collection;

(3) who within the center has access to the resident’s or
nonresident’s case files and records;

(4) the center’s policy and practices on confidentiality;

(5) current confidentiality laws in Texas and the limits of
confidentiality under the law, including mandatory reporting for abuse
or suspected abuse of:

(A) children;

(B) the elderly; and

(C) people with disabilities;

(6) the center’s policy for responding to court orders and
requests for information under the Public Information Act;

(7) the center’s policy for release of information;

(8) when the records will be decoded or destroyed; and

(9) what kind of information will remain in the file once a
resident or nonresident terminates services.

§54.614. Who needs to sign confidentiality agreements and where
should the shelter center keep these agreements?

The center must have all employees, volunteers, board members,
student interns, and adult residents and nonresidents who participate
in group intervention services sign a confidentiality agreement. The
agreement must have a provision that states that confidentiality must
be maintained after an employee, volunteer, board member, student
intern, resident, or nonresident leaves the center. These agreements
must be placed:

(1) in the personnel files of the employees;

(2) with the corporate records of the board members; and

(3) in the individual filesof volunteers, student interns, res-
idents, and nonresidents.

§54.615. What must a current or former employee, volunteer, board
member, or student intern do if she or he receives a court order regard-
ing the shelter center?

Individuals who receive a court order regarding any program records,
residents, nonresidents, shelter center activities, or personnel issues
must immediately notify the executive director or, in the executive di-
rector’s absence, the designated staff.

§54.616. What is required in the confidentiality training provided to
employees, board members, interns and direct service volunteers?

The center must provide training on:

(1) confidentiality policies and procedures;

(2) why confidentiality is important for victims of family
violence; and

(3) how information is recorded.

§54.617. What information should the shelter center keep in resident
or nonresident files?

The center must limit the information kept in files to information nec-
essary for:

(1) statistical and funding purposes;

(2) establishing goals for intervention and advocacy;

(3) documenting the need for and delivery of services; and

(4) protecting the liability of the center and its employees,
volunteers, and board members.

§54.618. What policies and procedures must the shelter center have
regarding entries in a resident or nonresident file?

Thecenter must have written policiesand procedures regarding entries
into a resident or nonresident file that require:

(1) each entry is signed and dated by the employee or vol-
unteer entering the information;

(2) aresident or nonresident filedoesnot includethenames
of other residents or nonresidents; and

(3) if the center providesdirect services for both thevictim
and the violent family member, at a minimum, separate case records
are maintained to promote victim safety and confidentiality.

§54.619. Is the shelter center required to give a resident or nonresi-
dent access to her or his files?

The center must have written policies and procedures to ensure a res-
ident or nonresident has access to review all of the information in her
or his case file.
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§54.620. What must the shelter center do if a resident or nonresident
contests an entry in her or his file?
If a resident or nonresident contests a case file entry, the center must
either:

(1) remove the entry from the file; or

(2) if theentry is not removed, note in the case file that the
resident or nonresident believes the entry to be inaccurate.

§54.621. What controls must the shelter center maintain over resident
and nonresident files?
The custodian of the records, designated by the executive director, is
responsible for maintaining control over the resident and nonresident
records, including the court’s access to the records. Resident and non-
resident records must be kept secure and must not be removed from
the center’s premises without the written permission of the custodian
of the records.

§54.622. When can the shelter center release resident or nonresident
information?

(a) The center may release information, orally or in writing,
only if it first obtainsawritten releaseof information from theresident
or nonresident.

(b) Regardless of whether a written release of information
from a resident or nonresident is obtained, the center must release
information in order to comply with the applicable state laws to report
abuse or suspected abuse of:

(1) children;

(2) the elderly; and

(3) people with disabilities.

§54.623. What must the shelter center include in its written release
of resident or nonresident information document?
The release of information document must include the:

(1) name of no more than one person or organization to
which the information is being released;

(2) specific information to be released;

(3) beginning and ending dates the release is effective, not
to exceed theresident’sstay and not to exceed the nonresident’s active
length of services;

(4) date and the signatures of the resident or nonresident
and the employee or volunteer; and

(5) right to revoke a release of information at any time.
This revocation request must be submitted in writing.

§54.624. What written procedures must the shelter center have re-
garding court orders?
Thecenter must havewrittenproceduresfor responding to court orders,
such assubpoenas, search warrants, or writsof attachment. Thewritten
procedures must include:

(1) what to do when a process server arrives with a court
order;

(2) on whom court orders may be served, such as the cus-
todian of records;

(3) which attorney(s) should be contacted;

(4) who will discussthesubpoenawith theresident or non-
resident or other victim of family violence, and at what point; and

(5) the circumstances under which records may be
released.

§54.625. Must the shelter center notify a victim of family violence
when a court order affects the individual or the individual’s records?
Yes, the center must:

(1) notify a resident when acourt order affects the individ-
ual or the individual’s records; and

(2) attempt, whenever possible, to notify a nonresident,
hotline caller, or other victim of family violence when a court order
affects the individual or the individual’s records.

§54.626. Must the shelter center have written policies and proce-
dures for the retention and destruction of documentation?
Yes, the center must develop written policies and procedures for the
retention and destruction of all written, electronic, and digital docu-
mentation that pertains to all residents and nonresidents, including but
not limited to:

(1) case notes, case content, and case files;

(2) staff-to-staff communications; and

(3) documentation required by other funders.

§54.627. What types of facilities does the Texas Department of Hu-
man Services allow for a 24-hour-a-day shelter?
A 24-hour-a-day shelter can be located in the following types of facil-
ities:

(1) a facility that exclusively serves victims of family vio-
lence;

(2) a series of safe homes; or

(3) adesignated section of another kind of emergency shel-
ter.

§54.628. How can the shelter center request an exception to the al-
lowable types of facilities for a 24-hour-a-day shelter?

(a) The center can request an exception to the allowable types
of facilities for a 24-hour-a-day shelter by submitting a written waiver
request that addresses the factors of safety and service delivery to the
Texas Department of Human Services (DHS).

(b) A waiver will be granted if DHS approves the request.

§54.629. What additional requirements apply if the shelter center
uses a series of safe homes?
If the center uses a series of safe homes for shelter, it must:

(1) have a written policy that addresses in-depth screening
of each home, including the suitability of the house and host family or
individual; and

(2) meet the same standards as a regular 24-hour-a-day
shelter except:

(A) it is not required to have 24-hour employee or vol-
unteer coverage; and

(B) any material the Texas Department of Human Ser-
vices requires to be posted can instead be placed in a notebook that is
clearly labeled and visibly available for residents to read.

§54.630. Can the shelter center use a motel as a type of shelter?
Motels cannot be used exclusively as a shelter facility for a
24-hour-a-day shelter but can be used for overflow or used in outlying
counties.

§54.631. What must the shelter center do if it has any disruption in
its ability to provide services?

(a) The center must have written policies and procedures for
any disruption in the ability to provide services.
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(b) Any disruption in the ability to provide services must be
reported immediately to the Texas Department of Human Services
(DHS).

(c) After the initial oral notification, the center must submit to
DHS a written description of the disruption and how services will be
or were maintained.

§54.632. Is there a maximum length of stay for shelter center resi-
dents?

(a) TheTexasDepartment of Human Servicesdoesnot impose
a maximum length of stay.

(b) If the center does have a maximum length of stay, it must
haveawritten policy explaining itsnecessity and thelength of themax-
imum stay.

§54.633. What responsibility does the shelter center have to inform
all residents and nonresidents of their rights?
The center must:

(1) givewritten rightsto all residentsand nonresidents; and

(2) post resident and nonresident rights in a visible area
within all center facilities.

§54.634. Must the shelter center develop a plan regarding coopera-
tion with criminal justice officials?
Yes, the center must develop a written plan that outlines efforts to co-
operatewith criminal justiceofficials in each county whereservicesare
provided, including:

(1) establishing an ongoing working relationshipwith local
criminal justice officials;

(2) encouraging the justice system to develop policies
and procedures that are responsive to the needs of battered women
and enhance collaboration among justice system agencies and service
providers;

(3) pursuing opportunities to participate in the training of
law enforcement officers and other criminal justice officials;

(4) providing information and education to law enforce-
ment and criminal justice officials about the dynamics of family vio-
lence, services available, and support needed from the criminal justice
system; and

(5) encouraging local criminal justice professionals to post
signsand leavebrochuresin their officesabout family violenceand the
availability of services.

§54.635. What responsibility does the shelter center have to provide
community education?
Thecenter must haveawritten policy about community education that:

(1) ensures community education is provided to as many
diversegroups aspossible in each county where servicesare provided;
and

(2) focuses part of the community education on informing
victims of family violence of existing family violence services.

§54.636. What methods must the shelter center use to provide com-
munity education?
The center must use:

(1) presentations;

(2) distribution of written materials; and

(3) establishing and using media contacts.

§54.637. What is required for the shelter center’s volunteer program?

The center must:

(1) designatean employee or volunteer to act as the volun-
teer coordinator; and

(2) have and follow:

(A) written procedures outlining recruitment methods
that reach diverse groups of people from the communities of each
county where services are provided; and

(B) written policies regarding screening, training, su-
pervising, evaluating, and terminating volunteers.

§54.638. How much recruitment must the shelter center do for vol-
unteers?
The center must have an ongoing recruitment program for volunteers
to help with the center’s programs.

§54.639. When recruiting volunteers, what laws or codes must the
shelter center follow?
The center must comply with:

(1) civil rights laws that allow qualified people an opportu-
nity to volunteer; and

(2) the Human Resources Code, Chapter 51, which states
the center must find support for the center through volunteer work, es-
pecially volunteer work by people who have been victims of family
violence.

§54.640. How often must the shelter center offer training for volun-
teers?
The center must offer training for volunteers at least twice annually.

§54.641. What training must the shelter center provide to direct ser-
vice volunteers?
The center must develop training for direct service volunteers that in-
cludes, but is not limited to:

(1) a brief history of the Texas Battered Women’s Move-
ment;

(2) the need for and benefit of shelter services;

(3) the dynamics of family violence, including:

(A) the definition of family violence;

(B) the consequences of family violence crimes to the
victim, the children, and society as a whole;

(C) the need to hold batterers accountable for their ac-
tions; and

(D) information that battering is:

(i) predominantly directed by men toward women
but can occur in any type of intimate relationship; and

(ii) is most often part of aprocess by which the bat-
terer maintains control and domination over the victim;

(4) hotline skills;

(5) basic crisis intervention techniques;

(6) peer counseling techniques;

(7) shelter center policies and procedures;

(8) the organization’s mission and philosophy;

(9) confidentiality;

(10) legal options for victims of family violence;

(11) sensitivity to cultural diversity;
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(12) therelationship between family violenceand drug and
alcohol abuse, sexual abuse, and child abuse;

(13) community resources; and

(14) the need for community systems to be responsive to
the needs of victims of family violence.

§54.642. What training must the shelter center provide to non-direct
service volunteers?
The center must provide non-direct service volunteers with:

(1) a basic orientation of the duties they perform; and

(2) at a minimum, basic information about the organiza-
tion’s mission, philosophy, and policies.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205355
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 7. SERVICE DELIVERY
40 TAC §§54.701 - 54.726

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.701. What services must the shelter center provide?
The center must provide, at a minimum, access to the following ser-
vices directly, by referral, or through formal arrangements with other
agencies as described in this subchapter:

(1) 24-hour-a-day shelter;

(2) a crisis call hotline available 24 hours a day;

(3) emergency medical care;

(4) intervention services;

(5) emergency transportation;

(6) legal assistancein thecivil andcriminal justicesystems;

(7) information about educational arrangements for chil-
dren ;

(8) information about training for and seeking employ-
ment; and

(9) a referral system to existing community services.

§54.702. What requirements must the shelter center meet for the cri-
sis call hotline?
The center must:

(1) answer thehotline24 hoursaday, every day of theyear,
by an individual trained in crisis intervention or who has immediate
access to someone who has had this training;

(2) list the hotline number in all local telephone books;

(3) ensure local telephone information services within the
center’s service area widely distribute or make available the hotline
telephone information;

(4) provide a minimum of two hotline telephone lines;

(5) ensure the caller has direct access to a live person and
that a messaging system is not used to answer the hotline;

(6) provide blocks on the center’s numbers for outgoing
calls to residents, nonresidents, and other victims of family violence,
which may only beunblocked with permission from the resident, non-
resident, or victim of family violence;

(7) ensurethescreening processcomplieswith all stateand
federal laws if the hotline is used to screen for eligibility for services;

(8) keep all hotline calls and any related documentation
confidential;

(9) provide equal access to hearing impaired victims of
family violence; and

(10) offer appropriate information and referral to battering
intervention services, if violent family members call the hotline.

§54.703. What crisis call hotline procedures must the shelter center
have?

The center must have written procedures to:

(1) ensure accessto immediate intervention 24 hours aday
every day of the year;

(2) assess the victim’s safety;

(3) accept collect calls from victims of family violence;

(4) ensure the hotline doesnot block anonymous incoming
calls; and

(5) ensure the center is able to respond appropriately to
people with limited English proficiency.

§54.704. Can the shelter center use caller ID on the crisis call hot-
line?

If the center uses caller ID or any other technology that establishes a
record of calls on the hotline, the center must:

(1) ensure there will not be a breach of confidentiality to
third parties;

(2) limit access to the records generated by these devices;
and

(3) ensure staff training on all caller ID policies and proce-
dures.

§54.705. Can the shelter center subcontract the answering of the cri-
sis call hotline?

If the center subcontracts the answering of the hotline, it must have
the subcontractor arrangement approved by the Texas Department of
Human Services and must have a written policy that addresses how
the subcontractor will ensure immediate access to the center’s 24-
hour-a-day services.

§54.706. What procedures must the shelter center have for delivery
of Texas Department of Human Services-contracted services?

The center must have written procedures for:

(1) providing or arranging for emergency transportation to
and from emergency medical facilities for shelter residents or victims
of family violence being considered for acceptance as residents;
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(2) providing or arranging for transportation from a safe
place to the shelter for people who are accepted as residents and who
are located within the center’s service area;

(3) helping residents, nonresidents, and victims of family
violence obtain emergency medical services;

(4) helping residents, nonresidents, and victims of family
violence obtain non-emergency medical services, including network-
ing with local medical professionalsto encouragetheprovision of low-
cost medical services to these individuals;

(5) providing clothing to residents and nonresidents;

(6) ensuring each adult resident and nonresident is pro-
vided an orientation orally or in writing about the center’s services;

(7) ensuring the adult resident orientation is conducted
within 16 hours of the resident’s arrival;

(8) ensuring new child residents and/or parent residents
have face-to-face contact with the designated children’s staff and
document this service;

(9) ensuring residents and nonresidents obtain current in-
formation about training and employment opportunities;

(10) explaining voluntary and involuntary termination of
residents’ and nonresidents’ services and appealing terminations; and

(11) taking into consideration the safety of a victim for
whom services were previously involuntarily terminated and who is
currently requesting services.

§54.707. What information must the shelter center cover in the resi-
dent’s orientation?
Thecenter must ensure orientation isprovided within 16 hours, isdoc-
umented, and includes but is not limited to:

(1) explanation of services available;

(2) cooperative living agreement;

(3) length of stay;

(4) termination policy;

(5) residents’ rights;

(6) nondiscrimination statement;

(7) grievance procedures;

(8) safety and security procedures, including medication;

(9) confidentiality and limits of confidentiality; and

(10) waivers of liability.

§54.708. What must the shelter center do to promote cooperative liv-
ing in the shelter?
The center must:

(1) have a written cooperative living agreement that out-
lines what can be reasonably expected from the staff and residents, in-
cluding the center’s and residents’ responsibilities;

(2) post this agreement in a visible area; and

(3) hold house management meetings regularly.

§54.709. What information must the shelter center cover in the non-
resident’s orientation?
The center must ensure orientation is documented and includes but is
not limited to:

(1) explanation of services available;

(2) termination policy;

(3) nonresident’s rights;

(4) nondiscrimination statement;

(5) grievance procedures;

(6) safety and security procedures;

(7) confidentiality and limits of confidentiality; and

(8) waivers of liability.

§54.710. What kind of intervention services must the shelter center
provide to adult residents and nonresidents?
The center must provide the following intervention services to adult
residents and nonresidents:

(1) safety planning, including:

(A) assessment of future violence;

(B) the need for ongoing risk assessment;

(C) developing strategies to enhance safety; and

(D) available legal options;

(2) understanding and support, including:

(A) active listening;

(B) addressing needs identified by the victim; and

(C) building self-esteem, problem solving, and recog-
nizing that:

(i) victims are responsible for their own life deci-
sions; and

(ii) batterersareresponsiblefor theviolent behavior;

(3) information, education, and availableresources, includ-
ing:

(A) the dynamics of family violence;

(B) legal options;

(C) drug and alcohol abuse;

(D) parenting;

(E) acquired immune deficiency syndrome (AIDS)
awareness;

(F) opportunities for education programs; and

(G) opportunities for employment and training; and

(4) advocacy and case management, including:

(A) explaining the residents’ or nonresidents’ rights;

(B) assisting the resident or nonresident make choices
about those rights; and

(C) assisting the resident or nonresident access the ser-
vices to which she or he is entitled.

§54.711. Who can provide the shelter center intervention services?
Only employeesor volunteerswhohavereceived theTexasDepartment
of Human Services required training can provide individual interven-
tion servicesto residents, nonresidents, and other victims of family vi-
olence who access the center’s services.

§54.712. How often should the shelter center provide intervention
services?
The center must offer residents access to intervention services daily.
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§54.713. Is the shelter center allowed to incorporate religion into the
intervention services?

The center must provide intervention services that do not promote any
one religion and must not require residents or nonresidents to partici-
pate in religious groups or to use religious materials.

§54.714. Is the shelter center required to help each resident and non-
resident develop an individual service plan?

Yes, thecenter must develop awritten individual serviceplan with each
resident and nonresident that reflects the resident’s or nonresident’s
particular needs.

§54.715. What are the shelter center requirements regarding group
intervention?

The center must:

(1) not mandate attendance for groups; and

(2) provide at least oneweekly support group for adult res-
idents and nonresidents that includes:

(A) understanding and support by:

(i) active listening;

(ii) addressing needs identified by the victim;

(iii) building self-esteem;

(iv) problem solving; and

(v) recognizing that:

(I) victims are responsible for their own life de-
cisions; and

(II) batterers are responsible for the violent be-
havior;

(B) information and education that includes:

(i) how batterers maintain control and dominance
over victims;

(ii) the role of society in perpetuating violence
against women;

(iii) the need to hold batterers accountable for their
actions; and

(iv) the social change necessary to eliminate
violence within the family, including:

(I) sexism;

(II) racism; and

(III) homophobia.

§54.716. What are the requirements for the shelter center regarding
delivery of children’s direct services?

The center must:

(1) designateat least onestaff person, either paid or volun-
teer, to act as a children’s advocate;

(2) document in thejobdescription that thedesignated staff
acting as children’s advocate has the following:

(A) knowledge of:

(i) child development;

(ii) parenting skills; and

(iii) dynamics of family relationships;

(B) sensitivity to the needs of children;

(C) ability to respond in aconstructive, supportiveman-
ner to the resident parent and child in crisis;

(D) ability toplanand implement activitiesfor children;
and

(E) knowledge of the local network of children’s ser-
vices;

(3) have services available that are specific to meet the
needs of children;

(4) provide transportation or make transportation arrange-
ments for child residents who attend school;

(5) provide or arrange for school supplies and clothing for
child residents;

(6) provide a support group for child residents at least
weekly;

(7) providearecreational or social group for childresidents
at least weekly; and

(8) offer information and referral services to nonresident
children if nonresident services are offered to the child’s parent.

§54.717. What kind of intervention services must the shelter center
provide to children who reside at the shelter?

The center must provide intervention services that are appropriate to
the child’s level of understanding and provide the following:

(1) safety planning, including:

(A) assessment of future violence;

(B) the need for ongoing risk assessment; and

(C) developing strategies to enhance safety;

(2) understanding and support, including:

(A) active listening;

(B) addressing needs identified by the victim; and

(C) building self-esteem, problem solving, and recog-
nizing that the child is not responsible for the violence; and

(3) information on:

(A) possible support systems;

(B) available resources; and

(C) education, including the dynamics of family vio-
lence.

§54.718. What is the shelter center’s responsibility regarding educa-
tional services for children of adult residents?

(a) Thecenter must informtheadult resident about educational
services for her or his children.

(b) At the resident’s request:

(1) help the resident make arrangements for the child’s
continued education;

(2) accompany the resident to school meetings regarding
the child’s special needs; and

(3) act as a liaison to the school regarding provisions in a
protective order that may directly affect the child’s safety.

(c) The center must have written policies and procedures re-
garding its educational services for children.
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§54.719. What is the shelter center’s responsibility regarding emer-
gency medical services?

Thecenter isnot required to provideor pay for emergency medical care,
but must maintain a current list of emergency medical care resources
that can provide medical services for victims of family violence.

§54.720. What policies and procedures must the shelter center have
regarding residents and their medications?

The center must have written policy and procedures regarding all pre-
scribed and non-prescribed medications used by residents, including
but not limited to:

(1) self-administration of drugs and medications;

(2) methodsfor safekeeping of drugsand medications; and

(3) a system that ensures adult residents have direct or im-
mediate access to their own and their children’s medication.

§54.721. What legal assistance services must the shelter center pro-
vide?

The center must:

(1) assure that appropriate employees, volunteers, and in-
terns have a working knowledge of current Texas laws pertaining to
family violence, as well as the local justice system’s response to fam-
ily violence in each county where services are provided;

(2) maintain acurrent list of local criminal justiceagencies
and contact people in each county where services are provided;

(3) offer support and accompaniment to residents and non-
residents in their pursuit of legal options;

(4) ensure legal advocacy services are available and spe-
cific to the needs of victims of family violence; and

(5) encourage the justicesystem to respond consistently to
the needs of victims of family violence and to hold batterers account-
able.

§54.722. What are the requirements for the shelter center regarding
legal assistance?

The shelter center must:

(1) designateat least one staff person, either paid or volun-
teer, to act as a legal advocate; and

(2) document in thejobdescription that thedesignated staff
acting as legal advocate:

(A) has a working knowledge of Texas laws pertaining
to family violence, as well as the justice system’s response to domestic
violence;

(B) isfamiliar with legal services, resources, and proce-
dures available to victims in each county where services are provided;

(C) assists adult residents and nonresidents in safety
planning and re-evaluation of the safety plan as part of an individual
service plan; and

(D) identifies legal rights and optionsaspart of an indi-
vidual service plan.

§54.723. What training and employment services must the shelter
center provide?

Thecenter must provideor arrangethefollowing for residentsand non-
residents:

(1) clothing for:

(A) training;

(B) interviews; and

(C) employment, except for positions that require spe-
cific uniforms;

(2) assistance preparing employment and training program
applications and resumes; and

(3) information on job seeking skills.

§54.724. Must the shelter center maintain a referral system?

Yes, the center must maintain and make readily accessible to employ-
ees and volunteers acurrent printed referral list that includes telephone
numbers of existing community resources for each county where ser-
vices are provided.

§54.725. What policies must the shelter center have regarding termi-
nation of resident and nonresident services?

The center must:

(1) have written policies that outline the reasons and be-
haviors for which services can be terminated;

(2) apply the policies equally to all people; and

(3) comply with theAmericanswith Disability Act and the
Civil Rights Act.

§54.726. What information about termination of services must the
shelter center provide to residents and nonresidents?

The center must inform residents and nonresidents in writing of their
right to appeal a termination of services to both the center and to the
Texas Department of Human Services (DHS). Notice to the resident
or nonresident must be provided and, if necessary, a fair hearing con-
ducted according to DHSrules for fair hearings asspecified in Chapter
79 of this title (relating to Legal Services).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205357
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER C. SPECIAL NONRESIDEN-
TIAL PROJECTS
DIVISION 1. BOARD OF DIRECTORS
40 TAC §§54.801 - 54.804

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.801. What is the stewardship function of the special nonresiden-
tial project contractor’s board of directors?

The board is required to ensure fiscal accountability of all funds re-
ceived and spent by the agency.
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§54.802. What process should the special nonresidential project con-
tractor’s board of directors follow to analyze the finances?

The board as a whole, or the organization’s finance committee, must
regularly review actual revenueand expenditures and comparethem to
budgeted revenue and estimated costs.

§54.803. When should the board of directors be notified about a con-
tract award for a Texas Department of Human Services (DHS) special
nonresidential project?

The executive director or designee must give the board of directors a
description of the DHS contract within three months of the contract
award, including program, administrative, and fiscal oversight respon-
sibilities.

§54.804. What responsibilities do members of the special nonresi-
dential project board of directors have regarding confidentiality?

Each board member must:

(1) know the project’s policies related to confidentiality;
and

(2) if the project provides direct services, provide written
assuranceto theproject that sheor hewill not usetheposition to obtain
or access confidential program participant information.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205359
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 2. CONTRACT STANDARDS
40 TAC §§54.901 - 54.917

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.901. Who is eligible to apply for a special nonresidential project
contract?

To be eligible, an organization must:

(1) provide:

(A) community education relating to family violence;
or

(B) direct delivery of services for adult victims of fam-
ily violence or their children;

(2) demonstrate asystem of referring victims of family vi-
olence to at least one family violence shelter center or other safe tem-
porary lodging;

(3) demonstratethat theproject, through theservicesit pro-
vides, addressesaneed in thecommunity consistent with theTexasDe-
partment of Human Services plan for family violence services;

(4) demonstrate that if an underserved or special popula-
tion is to be served by the project, they are involved in the project’s
design and implementation; and

(5) be a public or private nonprofit organization.

§54.902. How does an organization apply for funding as a Texas De-
partment of Human Services (DHS)-contracted special nonresidential
project?

To apply for funding, an organization must:

(1) submit a proposal as requested in the Request for Pro-
posals for Family Violence Special Nonresidential Projects issued by
the DHS and posted in the Texas Register, and

(2) meet the eligibility standards as specified in this sub-
chapter.

§54.903. Can an organization reapply for funding if the special non-
residential project contract has been terminated for failure to perform
the obligations?

If the Texas Department of Human Services terminates the contract
becausethe contractor failed to perform theobligationsunder the con-
tract, the contractor will not be eligible to reapply for any family vio-
lence funding for two years following the termination date of the pre-
vious contract.

§54.904. What is the process to renew the special nonresidential
project contract?

(a) During the term of the project, the contractor must return
a completed contract renewal packet annually to the TexasDepartment
of Human Services by the date specified in the packet. Renewals are
contingent on legislative authorization and available funding.

(b) A competitively procured contract may be renewed for a
total period not to exceed four years, without being subject to further
competition.

§54.905. What types of documentation must the special nonresiden-
tial project contractor maintain and keep in an accessible location at
all times?

The contractor must maintain in an accessible location:

(1) financial and supporting documents;

(2) statistical records;

(3) any other records pertinent to the services for which a
claim or cost report is submitted to the Texas Department of Human
Services (DHS) or its agent; and

(4) the following DHScontract documents:

(A) a copy of the contract, including approved budget
and plan of operation;

(B) contract amendments, budget revisions, and other
correspondence with DHS;

(C) copies of all monthly bill ing and other DHS forms
as required;

(D) copies of contractor’saudit reports and related cor-
respondence;

(E) copiesof DHS’smonitoring and evaluation reports,
documentation of corrective actions, and related correspondence;

(F) the contractor’s operating policies and procedures;

(G) the personnel manual and personnel files;

(H) applications, screening, and interview materials;
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(I) the fiscal manual and accounting records that sup-
port DHS expenditures; and

(J) program participant files, including DHS service
forms.

§54.906. How long must the special nonresidential project contractor
keep the documents?

Any documentsthat pertain to thecontract must bekept for aminimum
of three years and 90 days after the end of the contract period. If any
litigation, claim, or audit involving these documents begins beforethat
time, the contractor must keep the records and documents for not less
than threeyearsand 90 daysor until all l itigation, claims, or audit find-
ings are resolved.

§54.907. Who may inspect, monitor, or evaluate the special nonres-
idential project contractor’s program participant records, financial
books, and supporting documents that pertain to services provided?

As a Texas Department of Human Services (DHS) Family Violence
Program contractor, the project must allow DHS and all appropriate
federal and stateagenciesor their representativesto inspect, monitor, or
evaluateprogram participant records, books, and supporting documents
that pertain to services provided.

§54.908. What documents should the special nonresidential project
contractor have available for a monitoring visit?

All financial and program participant records of thecontractor and any
subcontractorsmust bereadily availableand provided upon request for
the monitoring, which may occur through:

(1) official audits;

(2) on-site reviews;

(3) case reading; or

(4) other record reviews.

§54.909. What should the special nonresidential project contractor
do after it receives a Texas Department of Human Services (DHS) mon-
itoring report?

(a) The contractor must submit a written response to DHS
within 30 calendar days from the date of the report explaining the
actions the contractor took to address any findings.

(b) If the contractor’s response proposes acceptable action(s)
to address the finding(s), DHSwill issue aletter closing the report and
no further action is required.

(c) If the contractor’s response is unacceptable, or verification
of an action is needed, the contractor must provide additional docu-
mentation of action as required by DHS correspondence.

§54.910. Does the special nonresidential project contractor need to
have an internal monitoring system?

Thecontractor must have awritten internal monitoring system to eval-
uate the following:

(1) quality of the special project’s services;

(2) accuracy of the fiscal and programmatic documenta-
tion; and

(3) compliance with the policies and procedures specified
in the contract.

§54.911. Does the special nonresidential project contractor have to
maintain a copy of the Texas Department of Human Services Family
Violence Special Nonresidential Project Provider Manual?

The contractor must maintain access to the manual at all separate lo-
cations where contracted services are performed or administered. The

manual must beavailablefor referenceby all employeesand volunteers
of the project.

§54.912. How can the special nonresidential project contractor re-
quest a variance or waiver?

To request a variance to or waiver from a specific requirement in this
subchapter, thecontractor’s board must submit awritten request to the
Texas Department of Human Services (DHS) on forms prescribed by
DHS and must document compelling reasons the requirement cannot
be met.

§54.913. What is the process to amend the special nonresidential
project contract?

(a) The contractor must submit any request for a contract
amendment in writing to the Texas Department of Human Services
(DHS) for review; and

(b) the amendment must be approved by DHS before imple-
mentation by the contractor.

§54.914. What is the process to revise the special nonresidential
project budget?

(a) A budget revision can bemadeonly for allowableexpenses
and if it doesnot contradict other rules or policies, or indicateachange
in the scope of the contract.

(b) If the total amount of the revision is less than 5.0% of the
contract amount or $5,000, or a prorated portion if the contract term is
less than oneyear, whichever is lower, therevision must bereported to
the Texas Department of Human Services (DHS) in a letter within 30
days of implementation.

(c) If thetotal amount of the revision ismore than 5.0% of the
contract amount or $5,000, or a prorated portion if the contract term
is less than one year, whichever is lower, the proposed revision must
be submitted in writing on prescribed forms for DHS approval before
implementation.

§54.915. What is the responsibility of the special nonresidential
project contractor with regard to subcontracts?

The contractor is responsible for:

(1) meeting the contract outcomes, which includes ensur-
ing all subcontractors meet the subcontracted outcomes; and

(2) all fiscal, administrative, and programmonitoringof the
subcontractor.

§54.916. What must the special nonresidential project contractor do
if there is a change in corporate control?

At least 30 days before transfer of a project from one nonprofit organ-
ization to another, the contractor must give written notice to the Texas
Department of Human Services (DHS). Beforethe transfer occurs, the
old organization and the new organization must enter into an assign-
ment of contract. DHS will determine the new organization’s eligibil-
ity to contract and approve the assignment of contract. Within 90 days
beforethetransfer, DHSwill evaluate the new organization’s ability to
continue the provision of contracted services. If DHS determines the
new organization is not able to provide the contracted services, it will
give written noticeof contract termination and thecontractor’sright to
appeal.

§54.917. What can happen if the special nonresidential project con-
tractor does not comply with the rules?

If the contractor fails to comply with the rules in this subchapter, in
either a repeated or substantial manner, DHS may cancel the project’s
contract by written notice of contract termination and thecenter’sright
to appeal.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205361
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 3. FISCAL MANAGEMENT
40 TAC §§54.1001 - 54.1015

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1001. What are the accounting system requirements for the spe-
cial nonresidential project contractor?

The contractor must maintain an accounting system that:

(1) records revenue and expenditures using generally ac-
cepted accounting principles;

(2) includes achart of accounts that listsall accounts by an
assigned number;

(3) contains a general ledger and subsidiary ledgers;

(4) maintainssupporting documentation for all revenueand
expenditures, including but not limited to:

(A) receipts or vouchers for revenue;

(B) bank statements;

(C) canceled checks;

(D) deposit slips;

(E) approved invoices;

(F) receipts;

(G) leases;

(H) contracts;

(I) time sheets;

(J) inventory; and

(K) cost allocation worksheets;

(5) identifies all funding sources and expenditures by sep-
arate fund type; and

(6) usesa double-entry accounting system, either cash, ac-
crual, or modified accrual.

§54.1002. What must be included in the Texas Department of Human
Services (DHS) purchase of services contract budget?

The contractor uses its board-approved annual operating budget to
complete the DHS purchase of service contract budget. The budget
submitted to DHS must specify all costs for providing services to
family violence victims and their dependents under this contract.

The contractor is not required to specify the costs of other programs
operated by the same organization.

§54.1003. How should the special nonresidential project handle
in-kind contributions?

The contractor must establish and follow written policies and proce-
dures for in-kind contributions that include:

(1) a method of establishing the market value of donated
goods and services;

(2) rates for volunteer services that are consistent with
those paid for similar work in other activities of the community; and

(3) a method for documenting in-kind contributions.

§54.1004. How should the special nonresidential project contractor
handle cash contributions?

The contractor must establish and follow written internal policies and
procedures for the consistent and reasonable treatment of cash contri-
butions that include a method of recording all such contributions.

§54.1005. How should the special nonresidential project contractor
document required cash/in-kind match?

The contractor must develop written internal policies and procedures
to accurately document the cash/in-kind match required by funding
sources.

§54.1006. How does the special nonresidential project contractor al-
locate overhead costs to its Texas Department of Human Services con-
tract?

Thecontractor must haveadocumented allocation methodology to dis-
tribute overhead and shared costs, such as administrative salaries, rent,
and utilities, between the organization’s funding sources.

§54.1007. What must the special nonresidential project contractor
do in order to receive payment from the Texas Department of Human
Services (DHS)?

DHS reimburses the contractor monthly if:

(1) the DHS Request for Reimbursement form is submit-
ted;

(2) statistical reporting requirements are in compliance;

(3) monitoring report responses are in compliance; and

(4) all other required documents have been submitted.

§54.1008. What costs are eligible for reimbursement under the spe-
cial nonresidential project contract?

Eligible costs are costs that have been:

(1) approved in the contract;

(2) incurred within the contract term; and

(3) paidby thecontractor or owedby thelast day of thecon-
tract term in accordancewith the organization’s method of accounting.

§54.1009. Can the special nonresidential project’s funds and
expenses be combined with the contractor’s other Texas Department
of Human Services (DHS) contract(s)?

If the contractor provides services under multiple contracts with DHS,
it must maintain an accounting system that separates expenditures by
contract to ensure appropriate expense allocation and contract billing.

§54.1010. What are the quarterly reports?

(a) Thequarterly financial report statesthespecial nonresiden-
tial project’s:
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(1) approved contract budget;

(2) actual year-to-dateexpenditures for each cost category;
and

(3) balance for each category.

(b) The quarterly narrative report describes program activity
for the period and follows a prescribed format.

§54.1011. When are the quarterly reports due?
The Texas Department of Human Services must receive the special
nonresidential project’s quarterly reports by:
Figure: 40 TAC §54.1011

§54.1012. What are the annual reports?
(a) Theannual financial report statesthespecial nonresidential

project’s:

(1) actual expenditures for the contract year in each cost
category;

(2) cash and in-kind resources for the project; and

(3) source(s) of the contractor’s match.

(b) The annual narrative report describes program activity for
the year and follows a prescribed format.

§54.1013. When are the annual reports due?
The Texas Department of Human Services must receive the special
nonresidential project contractor’s reports by October 15.

§54.1014. What are the special nonresidential project contractor’s
audit requirements?
If the organization spends $300,000 or more in federal funds, it must
comply with the Single Audit Act requirements as specified in the Of-
fice of Management and Budget (OMB) Circular A- 133.

§54.1015. When is the special nonresidential project audit due?
According to the Office of Management and Budget (OMB) Circular
A-133, theaudit must besubmitted to theTexasDepartment of Human
Services and other funderswithin ninemonths of the end of the organ-
ization’s fiscal year.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205363
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 4. PERSONNEL
40 TAC §§54.1101 - 54.1108

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1101. Must the special nonresidential project contractor comply
with federal personnel laws?

The contractor must comply with all federal laws that apply to it, in-
cluding:

(1) the fair employment laws, including the:

(A) Civil Rights Act of 1964;

(B) Age Discrimination in Employment Act of 1967;

(C) Americans with Disabilities Act of 1990; and

(D) Equal Pay Act of 1963

(2) the Fair Labor Standards Act of 1938;

(3) the Family Medical Leave Act of 1993;

(4) the Drug-Free Workplace Act of 1988; and

(5) all other applicable employment laws.

§54.1102. What should the special nonresidential project contractor
address in its drug-free workplace policies?
If theorganization isunder the jurisdiction of theDrug-FreeWorkplace
Act, thecontractor must develop awritten drug and alcohol policy that
states at least the following:

(1) illegal use or illegal possession of alcohol or drugs is
prohibited while on duty;

(2) a belief in a treatment and recovery approach;

(3) a stated concern for employees;

(4) programs and systems for assistance; and

(5) a statement of confidentiality.

§54.1103. What should the special nonresidential project contractor
address in its disabilities in the workplace policies?
If theorganization isunder the jurisdiction of theAmericans with Dis-
abilitiesAct (ADA), it must develop written policies and procedures to
ensure:

(1) applicants and employees with human immunodefi-
ciency virus (HIV) or acquired immune deficiency syndrome (AIDS),
or those believed to be HIV positive, are not discriminated against; and

(2) reasonable accommodations for applicants and em-
ployees with disabilities.

§54.1104. Does the special nonresidential project contractor need
written job descriptions for its employee positions?

(a) All TexasDepartment of Human Services-fundedpositions
must have a written job description.

(b) If the organization is under the jurisdiction of the Ameri-
cansWith Disabilities Act, it must develop written job descriptions for
and list the essential job functions of every position.

§54.1105. Should the special nonresidential project contractor iden-
tify its employee positions as exempt or non-exempt?
Thecontractor must identify in writing all TexasDepartment of Human
Services-funded positions as exempt or non-exempt.

§54.1106. Should the special nonresidential project contractor staff
receive training?
Thecontractor must providetraining for all newly TexasDepartment of
Human Services-funded direct serviceemployeesof thespecial project
or employees supervising these employees within the first 30 days on
the job.

§54.1107. What are the requirements for specific program training
for special nonresidential project employees?

(a) The contractor must provide initial training for direct ser-
vice employees funded by the Texas Department of Human Services
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(DHS) or employees supervising these employees. The training must
include:

(1) hotline skills, if applicable;

(2) basic crisis intervention techniques;

(3) peer counseling techniques, if applicable;

(4) the dynamics of family violence, including:

(A) the definition of family violence;

(B) consequences of family violence crimes to the vic-
tim, the children, and society as a whole;

(C) the need to hold batterers accountable for their ac-
tions; and

(D) information that battering is:

(i) predominantly directed by men toward women
but can occur in any type of intimate relationship; and

(ii) is most often part of aprocess by which the bat-
terer maintains control and domination over the victim;

(5) the relationship between family violence and drug and
alcohol abuse, sexual abuse, and child abuse;

(6) risk assessments, safety planning, and legal options for
victims of family violence;

(7) confidentiality;

(8) sensitivity to cultural diversity;

(9) program participant eligibility, including Americans
with Disabilities Act accommodations;

(10) all required documentation and procedures related to
program participant issues; and

(11) an overview of the DHS Family Violence Program
Special Nonresidential Project Provider Manual.

(b) Documentation of all initial training must be included in
the employees’ personnel files or, if the contractor does not maintain
personnel files, in separate administrative files.

§54.1108. What access should the special nonresidential project con-
tractor provide to the Texas Department of Human Services Family Vi-
olence Program Special Nonresidential Project Provider Manual?

The contractor must provide access to the manual at each separate lo-
cation where contracted services are performed. The contractor must:

(1) ensureaccessto themanual by all project employeeand
volunteers; and

(2) havewritten proceduresfor thedistributionand training
of employees and volunteers on manual revisions and policy interpre-
tations.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205365
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 5. FACILITY, SAFETY, AND
HEALTH REQUIREMENTS
40 TAC §§54.1201 - 54.1209

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1201. What facility codes must the special nonresidential project
meet?
Thecontractor’sfacilitiesmust be in adequaterepair and in compliance
with applicable local health, fire, electrical, and building codes.

§54.1202. How must the special nonresidential project’s facilities
comply with the Americans with Disabilities Act (ADA)?
The contractor must make reasonable accommodations for accessibil-
ity that do not create afinancial burden to thecontractor and that com-
ply with the ADA.

§54.1203. What are the additional facility requirements for the spe-
cial nonresidential project providing direct services?
The contractor’s facilities must:

(1) have access to a private meeting area and ensure the
facilities include adequate safe space for children;

(2) maintain afirst-aid kit in each facility that is accessible
to employees and volunteers;

(3) if used by the project, have exits clearly marked with
appropriate exit signs; and

(4) contain basic furnishings that are clean and in good re-
pair.

§54.1204. What kind of security system must the special nonresiden-
tial project’s facilities have?
If thespecial project providesdirect services, thecontractor must havea
security system that is operational 24 hours aday. The security system
may include, but is not limited to an alarm system, special lighting,
dead bolts, or agreements with local law enforcement.

§54.1205. What security policies and procedures must the special
nonresidential project have?
The contractor must have written policies and procedures to promote
the safety and security of program participants, employees, and volun-
teers as appropriate for the project.

§54.1206. What are the safety policies and procedures that need to
be developed if the special nonresidential project provides services to
children?

(a) The contractor must develop and endorse written nonvio-
lent disciplinary policies and procedures for program participants and
for employees and volunteers who provide services to children.

(b) The project must have written policies and procedures to:

(1) ensure the safety of children in its facilities; and

(2) maintain the safety of children if employees or volun-
teers take children on outings.

§54.1207. What health and hygiene policies and procedures are re-
quired for the special nonresidential project?
The project must have written health and hygiene policies and proce-
dures that include, but are not limited to:
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(1) practices to prevent the spread of contagious diseases;
and

(2) provision of services to individualswith a communica-
ble disease.

§54.1208. What health and hygiene policies are required for the spe-
cial nonresidential project providing services to children?
In addition to basic hygienic practices, the project that provides ser-
vices to children must have written health and hygiene policies and
procedures that include, but are not limited to:

(1) hygienic practices for children’s areas, including chil-
dren’s toys; and

(2) the provision of basic written information on:

(A) schedules for immunizations;

(B) vaccine-preventable diseases;

(C) the need for immunizations; and

(D) any available government-funded health insurance
programs.

§54.1209. What are the regulations regarding smoking for the special
nonresidential project?
The project must comply with all applicable federal, state, and city
regulations regarding smoking, including but not limited to the Pro-
Children Act of 1994 and the Health and Safety Code, Chapter 161.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205367
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 6. PROGRAM ADMINISTRATION
40 TAC §§54.1301 - 54.1326

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1301. What services must the special nonresidential project pro-
vide to victims of family violence?
At a minimum, the contractor must provide access to the services for
victims of family violence that are outlined in the Human Resources
Code, Chapter 51. The Service Delivery section of the Texas Depart-
ment of Human Services Family Violence Program Special Nonresi-
dential Project Provider Manual describes which of these services the
contractor must provide directly or through formal arrangements with
other resources.

§54.1302. Can the special nonresidential project charge or solicit
contributions or donations in return for the Texas Department of Hu-
man Services (DHS)-contracted services?
No, the contractor must provide DHS-contracted servicesat no charge.

§54.1303. Who is eligible for services in the special nonresidential
project?
Victims of family violence as defined in the Human Resources Code,
Chapter 51, including adultssubjected tosexual and/or emotional abuse
by their batterers, are eligible for services of the contract.

§54.1304. Can a minor receive Texas Department of Human Services
(DHS)-contracted services if the parent is not receiving services?
Yes, the contractor can provide DHS-contracted services to a minor
when the parent is not receiving services, if the minor:

(1) isavictim of family violencewho hashad thedisability
of minority removed, either through legal emancipation or marriage; or

(2) says that she or he resides in the same household with
a victim of family violence as defined in the Human Resources Code,
Chapter 51, and:

(A) the contractor has parental or legal guardian con-
sent to provide the minor with services; or

(B) the contractor complies with the Texas Family
Code, §32.004, if parental or legal guardian consent is not obtained.

§54.1305. What federal and state laws must the special nonresiden-
tial project follow when determining eligibility?
The contractor must comply with the following applicable state and
federal lawsand any amendments madeto each of these laws. Policies
and procedures must be written to ensure compliance with:

(1) the Human Resources Code, Chapter 51;

(2) the Civil Rights Act of 1964 (Public Law 88-352);

(3) §504 of the Rehabilitation Act of 1973 (Public Law
93-112);

(4) the Americans with Disabilities Act of 1990 (Public
Law 101-336);

(5) the Age Discrimination Act;

(6) Chapter 73 of this title (relating to Civil Rights); and

(7) the Texas Health and Safety Code, §85.113.

§54.1306. What criteria can the special nonresidential project use to
determine eligibility for services?
The contractor must have written client eligibility and screening pro-
cedures that are based solely on the individual’s status as a victim of
family violence, without regard to:

(1) income;

(2) whether the individual contributes, donates, or pays for
these services; and

(3) gender and/or sexual orientation.

§54.1307. Can the nonresidential special project ever deny services
to an otherwise eligible individual?
Thecontractor can deny servicesto an otherwiseeligiblevictimof fam-
ily violence if it has written policies that outline specific reasons or be-
haviors that would make a victim ineligible. These policies must:

(1) address only behaviors that threaten the safety and se-
curity of staff and clients;

(2) apply equally to all people; and

(3) comply with the Americans with Disabilities Act and
the Civil Rights Act.

§54.1308. Must the special nonresidential project provide access to
services for people with limited English proficiency?
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If the special nonresidential project provides direct services, the con-
tractor must:

(1) servepeoplewith limited English proficiency and make
every reasonable effort to serve them in their own language; and

(2) have written procedures for the access and delivery of
services to people with limited English proficiency.

§54.1309. Is the nonresidential special project contractor subject to
Texas Department of Protective and Regulatory Services’ (PRS’s) child
care licensing regulations?

(a) If thecontractor provideschild caredirectly to thechildren
of program participants or of staff, it must consult with PRS to deter-
mine if it is under the jurisdiction of PRS’s child care licensing regu-
lations.

(b) If it is determined that the contractor is under the jurisdic-
tion of PRS child care licensing regulations, the contractor must have
written policies and procedures to ensure compliance with those rules
and regulations.

§54.1310. What must the special nonresidential project include in its
general confidentiality policy?

The contractor must develop a written confidentiality policy that:

(1) demonstratesthat serviceswill bedelivered in amanner
that ensures program participant confidentiality regarding records and
information if the special project provides direct services; and

(2) includes astatement about the importance of confiden-
tiality in maintaining the safety of:

(A) victims;

(B) victims’ families;

(C) volunteers;

(D) employees; and

(E) others related to the program.

§54.1311. What information must the special nonresidential project
provide to adult program participants regarding confidentiality of their
records?

If direct services are provided to adult program participants, the con-
tractor must provide these program participants with at least the fol-
lowing information regarding confidentiality in writing:

(1) the right to see their records;

(2) thekind of information recorded, why, and themethods
of collection;

(3) who within the organization has access to the program
participants’ records;

(4) the organization’spolicy and practiceson confidential-
ity;

(5) current confidentiality laws in Texas and the limits of
confidentiality under the law, including mandatory reporting for abuse
or suspected abuse of:

(A) children;

(B) the elderly; and

(C) people with disabilities;

(6) the contractor’s policy for responding to court orders
and requests for information under the Public Information Act;

(7) the contractor’s policy for release of information;

(8) when the records will be decoded or destroyed; and

(9) what kind of information will remain in the file once a
program participant terminates services.

§54.1312. Who needs to sign confidentiality agreements and where
should the special nonresidential project keep these agreements?

The contractor must have all employees, volunteers, board members,
student interns, and adult clients who participate in group intervention
services sign a confidentiality agreement. The agreement must have
a provision that states that confidentiality must be maintained after an
employee, volunteer, board member, student intern, or program partic-
ipant leaves the project. These agreements must be placed:

(1) in the personnel files of the employees;

(2) with the corporate records of the board members; and

(3) in theindividual filesof volunteers, student interns, and
program participants.

§54.1313. What must a current or former employee, volunteer, board
member, or student intern do if she or he receives a court order regard-
ing the special nonresidential project?

Individuals who receive a court order regarding any program records,
program participants, special nonresidential project activities, or per-
sonnel issues must immediately notify the executive director or, in the
executive director’s absence, the designated staff.

§54.1314. What is required in the confidentiality training provided to
employees, board members, interns, and direct service volunteers?

The contractor must provide training on:

(1) confidentiality policies and procedures;

(2) why confidentiality is important for victims of family
violence; and

(3) how information is recorded.

§54.1315. What can the special nonresidential project contractor
who has attorneys or other licensed professionals providing Texas
Department of Human Services (DHS)-funded services do to allow
DHS to monitor their services?

If attorneysand other licensed professionalsprohibited by Texas law or
regulations to release program participant records to DHS are allowed
to provide DHS-funded services, the contractor must submit an alter-
nativemethod for verifying DHSprogram participant servicesfor DHS
approval.

§54.1316. What information should the special nonresidential
project keep in program participant files?

The contractor must limit the information kept in files to information
necessary for:

(1) statistical and funding purposes;

(2) establishing goals for intervention and advocacy;

(3) documenting the need for and delivery of services; and

(4) protecting the liability of thecontractor and itsemploy-
ees, volunteers, and board members.

§54.1317. What policies and procedures must the special nonresiden-
tial project have regarding entries in a program participant file?

The contractor must have written policies and procedures regarding
entries into a program participant file that ensure:

(1) each entry is signed and dated by the employee or vol-
unteer entering the information;
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(2) a program participant file does not include the names
of other program participants; and

(3) if the contractor provides direct services for both the
victim and the violent family member, at a minimum, separate case
records are maintained to promote victim safety and confidentiality.

§54.1318. Is the special nonresidential project required to give a pro-
gram participant access to her or his files?
If thespecial project provides direct services, the contractor must have
written policiesand proceduresto ensureaspecial project programpar-
ticipant has access to review all information in her or his case file.

§54.1319. What must the special nonresidential project do if a pro-
gram participant contests an entry in her or his file?
If a program participant contests a case file entry in her or his file, the
contractor must either:

(1) remove the entry from the file; or

(2) if theentry is not removed, note in the case file that the
client believes the entry to be inaccurate.

§54.1320. What controls must the special nonresidential project con-
tractor maintain over program participant files?
Thecustodianof therecords, designated by theexecutivedirector, isre-
sponsiblefor maintaining control over therecords, including thecourt’s
accessto the records. Program participant recordsmust be kept secure
and must not be removed from the contractor’s premises without the
written permission of the custodian of the records.

§54.1321. When can the special nonresidential project release pro-
gram participant information?

(a) Thecontractor may releaseinformation orally or in writing
only if it first obtainsawritten releaseof information from theprogram
participant.

(b) The contractor, regardless of whether a written release of
information from aprogram participant isobtained, must release infor-
mation in order to comply with theapplicablestate lawsto report abuse
or suspected abuse of:

(1) children;

(2) the elderly; and

(3) people with disabilities.

§54.1322. What must the special nonresidential project include in its
written release of program participant information document?
The release of information document must include the:

(1) name of no more than one person or organization to
which the information is being released;

(2) specific information to be released;

(3) beginning and ending dates the release is effective, not
to exceed the program participant’s active length of services;

(4) date and the signatures of the program participant and
the employee or volunteer; and

(5) right to revoke a release of information at any time.
This revocation request must be submitted in writing.

§54.1323. What written procedures must the special nonresidential
project have regarding court orders?
The project must have written procedures for responding to court or-
ders, such as subpoenas, search warrants, or writs of attachment. The
written procedures must include:

(1) what to do when a process server arrives with a court
order;

(2) on whom court orders may be served, such as the cus-
todian of records;

(3) which attorney(s) should be contacted;

(4) who will discuss the subpoena with the client or other
victim of family violence, and at what point; and

(5) the circumstances under which records might be
released.

§54.1324. Must the special nonresidential project notify the victim
of family violence when a court order affects the individual’s or the
individual’s records?
Yes, the contractor must attempt whenever possible to notify the pro-
gramparticipant, hotlinecaller, or other victimof family violencewhen
a court order affects that individual or that individual’s records.

§54.1325. Must the special nonresidential project have written poli-
cies and procedures for the retention and destruction of documenta-
tion?
Thecontractor must develop written policiesand proceduresfor there-
tention and destruction of all written, electronic, and digital documen-
tation that pertains to program participants, including but not limited
to:

(1) case notes, case content, and case files;

(2) staff-to-staff communications; and

(3) documentation required by funders.

§54.1326. Must the special nonresidential project contractor provide
project staff with telephone access?
Yes, the contractor must provide telephone access for the special
nonresidential project employeesor volunteers during regular business
hours.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205369
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 7. SERVICE DELIVERY
40 TAC §§54.1401 - 54.1410

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1401. What services must the special nonresidential project con-
tractor provide?
The contractor must provide:

(1) at least one specialized family violence service, which
can be either:

(A) community education relating to family violence;
or
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(B) direct delivery of services for adult victims of fam-
ily violence or their children;

(2) at aminimum, thefollowing servicesto victimsof fam-
ily violence:

(A) safety planning, including:

(i) ongoing assessment of risk of violence; and

(ii) development of strategies to enhance safety;

(B) appropriate family violence information regarding
hotlines;

(C) information about the victim’s legal rights and op-
tions, and referral to legal resources; and

(D) information about thedynamicsof family violence;

(3) information about and referral to existing community
resources, including but not limited to:

(A) medical care;

(B) legal assistance;

(C) protective services for abuse of:

(i) children;

(ii) the elderly; and

(iii) people with disabilities;

(D) public assistance;

(E) counseling and treatment services;

(F) children’s services; and

(G) other appropriate family violence services;

(4) understanding and support of victims, including:

(A) active listening;

(B) addressing the needs identified by the individual;

(C) problem solving; and

(D) recognizing that:

(i) victims are responsible for their own life deci-
sions; and

(ii) batterersareresponsiblefor theviolent behavior;
and

(5) if providing direct services, advocacy, including:

(A) explaining the program participant’s rights;

(B) assisting the program participant make choices
about those rights; and

(C) assisting theprogramparticipant accesstheservices
to which she or he is entitled.

§54.1402. Must the special nonresidential project contractor provide
a crisis call hotline?

No, but if the contractor does provide a hotline and it is funded by the
Texas Department of Human Services, the contractor must:

(1) answer thehotline24 hoursaday, every day of theyear,
by an individual trained in crisis intervention or who has immediate
access to someone who has had this training;

(2) list the hotline number in all local telephone books;

(3) ensure local telephone information services within the
project’s service area widely distribute or make available the hotline
telephone information;

(4) provide a minimum of two hotline telephone lines;

(5) ensure the caller has direct access to a live person and
that a messaging system is not used to answer the hotline;

(6) provide blocks on the contractor’s numbers for outgo-
ing calls to clients and other victims of family violence, which may
only be unblocked with permission from the client or victim of family
violence;

(7) ensurethescreening processcomplieswith all stateand
federal law if the hotline is used to screen for eligibility for services;

(8) keep all hotline calls and any related documentation
confidential;

(9) provide equal access to hearing impaired victims of
family violence; and

(10) offer appropriate information and referral to battering
intervention services, if violent family members call the hotline.

§54.1403. What crisis call hotline procedures must the special non-
residential project contractor have?

The contractor must have written procedures to:

(1) ensure accessto immediate intervention 24 hours aday
every day of the year;

(2) assess the victim’s safety;

(3) accept collect calls from victims of family violence;

(4) ensure the hotline doesnot block anonymous incoming
calls; and

(5) ensurethecontractor isable to respond appropriately to
people with limited English proficiency.

§54.1404. Can the special nonresidential project contractor use
caller ID on the crisis call hotline?

If the contractor uses caller ID or any other technology that establishes
a record of calls on the hotline, the contractor must:

(1) ensure there will not be a breach of confidentiality to
third parties;

(2) limit access to the records generated by these devices;
and

(3) ensure staff training on all caller ID policies and proce-
dures.

§54.1405. Can the special nonresidential project contractor subcon-
tract the answering of the crisis call hotline?

If thecontractor subcontractstheanswering of thehotline, it must have
the subcontractor arrangement approved by the Texas Department of
Human Services and must have awritten policy that addresseshow the
contractor will ensure immediateaccess to the project’s 24-hour-a-day
services.

§54.1406. What information must the special nonresidential project
contractor cover in the program participant’s orientation?

The contractor providing direct family violence direct services must
ensure the orientation is documented and includes, but is not limited
to:

(1) explanation of services available;
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(2) termination policy;

(3) program participants’ rights;

(4) nondiscrimination statement;

(5) grievance procedures;

(6) safety and security procedures;

(7) confidentiality and limits of confidentiality; and

(8) waivers of liability.

§54.1407. Is the special nonresidential project allowed to incorpo-
rate religion into the intervention services?

If the project provides direct intervention family violence services, it
must not promote any one religion and must not require clients to par-
ticipate in religious groups or to use religious materials.

§54.1408. Must the special nonresidential project contractor main-
tain a referral system?

Yes, the contractor must maintain and make readily accessible to em-
ployees and volunteers a current printed referral list that includes tele-
phonenumbersof existingcommunity resourcesfor eachcounty where
services are provided.

§54.1409. What policies should the special nonresidential project
contractor have regarding termination of program participant ser-
vices?

If the contractor provides direct family violence services, it must:

(1) have written policies that outline the reasons and be-
haviors for which services can be terminated;

(2) apply the policies equally to all people; and

(3) comply with theAmericanswith Disability Act and the
Civil Rights Act.

§54.1410. What information about termination of services must the
special nonresidential project contractor provide program partici-
pants?

The contractor providing direct family violence services must inform
program participants in writing of their right to appeal a termination of
services to both the contractor and to the Texas Department of Human
Services (DHS). Notice to the program participant must be provided
and, if necessary, a fair hearing conducted according to DHS rules for
fair hearings as specified in Chapter 79 of this title (relating to Legal
Services).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205371
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER D. NONRESIDENTIAL
CENTERS
DIVISION 1. BOARD OF DIRECTORS

40 TAC §§54.1501 - 54.1510

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1501. What is the stewardship function of the nonresidential cen-
ter’s board of directors?

The board is required to ensure fiscal accountability of all funds re-
ceived and spent by the agency.

§54.1502. What are the responsibilities of the nonresidential center’s
board of directors?

The board must:

(1) assurethat thecenter isoperating inamanner that keeps
the organization’smission and purpose focused, without becoming in-
volved in day-to-day operations;

(2) employ the executive director and conduct a perfor-
mance review at least annually;

(3) asawhole, or thecenter’sfinancecommittee, regularly
review actual revenueand expendituresand comparethem to budgeted
revenue and estimated costs;

(4) review and approve programs and budgets; and

(5) review and approve board policies for the organiza-
tion’s operation.

§54.1503. What documents must the nonresidential center’s board of
directors maintain?

The board must ensure that the center maintains all documentation re-
quired by the Texas Department of Human Services (DHS) contract,
including:

(1) articles of incorporation and letter granting 501(c)(3)
status;

(2) a board handbook that contains all required materials;

(3) fidelity bond and insurance policies;

(4) organization’s bylaws;

(5) organization’s policies that include, but are not limited
to:

(A) confidentiality;

(B) personnel;

(C) financial; and

(D) travel;

(6) current operating budget, amendments, and copies of
budget summaries and audits for all past years;

(7) list of donors;

(8) minutes of board meetings; and

(9) any other documents required by DHS as listed in Di-
visions 2 and 3 of this subchapter (relating to Contract Standards; and
Fiscal Management).

§54.1504. What must the nonresidential center’s bylaws contain?

The bylaws must have a statement of the organization’s purpose and
address the following:
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(1) board size, terms of office, term limits, rotation policy,
and election procedures;

(2) specificationsfor regular and special meetings, meeting
notices, attendancerequirements, removal for cause, and filling interim
vacancies;

(3) officers’ terms of office, responsibilities, and election
procedures;

(4) standing committees, their charges, size, and composi-
tion;

(5) quorums for board meetings; and

(6) bylaw amendment process.

§54.1505. What must the nonresidential center board include in its
recruitment procedures?
The board’s recruitment procedures must encourage a diverse repre-
sentation of members in terms of ethnicity, age, profession, or life ex-
perience, reflecting the community served.

§54.1506. What information does the nonresidential center need to
provide to new board members?
New board members must receive:

(1) a board handbook;

(2) access to a copy of the Texas Non-Profit Corporation
Act; and

(3) access to a copy of the Texas Department of Human
Services Family Violence Program Nonresidential Center Provider
Manual.

§54.1507. What must the nonresidential center include in its board
handbook?
The handbook must have at a minimum:

(1) board member job description;

(2) current list of board members with mailing addresses
and telephone numbers;

(3) organization’s mission statement;

(4) organization’s bylaws and a copy of the letter granting
501(c)(3) status;

(5) list of all committees, including the names of all ap-
pointed board members and assigned staff;

(6) committee descriptions;

(7) policies of the organization;

(8) organizational chart;

(9) history of the organization;

(10) list of program servicesand abrief description of each
program;

(11) current budget, includingfundingsourcesand subcon-
tractors;

(12) brief description of contract provisionswith attorneys,
auditors, or other professionals;

(13) basic information about family violence;

(14) brief history of the Texas Battered Women’s Move-
ment; and

(15) brief summary of how Texas laws that address family
violence issues are enacted.

§54.1508. How often should the nonresidential center board of direc-
tors receive training?
Along with the executive director, the board must plan and conduct
annual board training. In lieu of a single annual training session, the
center may conduct a series of trainings or use portions of the general
board meetings.

§54.1509. What training must the nonresidential center’s board of
directors receive?
The board must receive training at least annually on the following:

(1) an explanation of the center’s mission, philosophy, and
a brief history;

(2) an explanation of the dynamics of family violence that
includes its causes and effects;

(3) a description of the organization’s current programs,
provided by program staff;

(4) a review of theorganization’s policies and clarification
of any changes made during the year;

(5) an explanation of how the center is funded and future
funding projections;

(6) a discussion, presented by the board chair or a member
of the executive committee, of the following:

(A) the board’s roleand responsibilities related to legal
and fiscal accountability;

(B) meetings and attendance requirements;

(C) committee duties, structure, and assignments; and

(D) fund-raising and public relations responsibilities;

(7) an explanation of the organization’s insurance cover-
age, including director’sand officers’ liability insuranceor notification
of inability to obtain insurance;

(8) an explanation of the working relationship between the
board and staff, including but not limited to which staff member iscon-
tacted regarding questionsor requestsand which staff memberscontact
board members routinely; and

(9) an updateon any changesmadein theTexasNon-Profit
Corporation Act.

§54.1510. What responsibilities do board members have regarding
confidentiality?
Each board member must:

(1) know the center’s confidentiality policies; and

(2) provide written assurance to the center that she or he
will not use the position to obtain or access confidential program par-
ticipant information.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205373
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
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DIVISION 2. CONTRACT STANDARDS
40 TAC §§54.1601 - 54.1622

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1601. Who is eligible to apply for a nonresidential center con-
tract?
To be eligible, an organization must:

(1) be a public or private nonprofit organization;

(2) provide, as its primary purpose, direct delivery of ser-
vices to adult victims of family violence;

(3) demonstrate asystem of referring victims of family vi-
olence to at least one family violence center or other safe temporary
lodging;

(4) have operated and provided comprehensive services,
including theservicesdescribed in thissubchapter, to victimsof family
violence for at least one year before the date on which the contract is
awarded;

(5) demonstrate that thecenter, through the services it pro-
vides, addresses a need in the community consistent with the Texas
Department of Human Services plan for family violence services;

(6) demonstrate the nonresidential center’s eligibility for
and use of funds from:

(A) the federal government;

(B) philanthropic organizations; and

(C) voluntary sources;

(7) demonstrate community support for the center as evi-
denced by financial contributions from:

(A) civic organizations;

(B) local governments; and

(C) individuals;

(8) provide evidence that the center provides services that
encourage self-sufficiency and uses community resources effectively;

(9) provide evidence of involvement with local law
enforcement officials; and

(10) demonstrate support for the center through volunteer
work, especially volunteer effort by people who have been victims of
family violence.

§54.1602. How does an organization apply for funding as a Texas
Department of Human Services (DHS)-contracted nonresidential cen-
ter?
To apply for funding, the organization must:

(1) contact DHSto request contract eligibility information;

(2) submit contract application information as prescribed
by DHS; and

(3) meet the eligibility standards as specified in this sub-
chapter.

§54.1603. Can an organization reapply for funding if the nonresi-
dential center contract has been terminated for failure to perform the
obligations?

If the Texas Department of Human Services terminates the contract
becausethecenter failed to perform theobligations under the contract,
thecenter will not beeligibleto reapply for any family violencefunding
for two years following the termination date of the previous contract.

§54.1604. Can the nonresidential center target services to a particu-
lar unserved or underserved population?

If thecenter’s purpose is to provide services to a particular population,
it must have aplan for providing services to otherwise eligible victims
whoarenot membersof thetargeted population. Thisplan may include
referrals; however, if an appropriatereferral cannot bemade, thecenter
must provide the requested services.

§54.1605. Can the nonresidential center apply for a special project
contract?

The center may apply; however, the proposed services cannot be the
same as those for the nonresidential contract.

§54.1606. What is the process to renew the nonresidential center con-
tract?

Thecenter must return acompleted contract renewal packet annually to
the Texas Department of Human Services (DHS) by the date specified
in the packet. Renewals are contingent on legislative authorization and
available funding.

§54.1607. What types of documentation must the nonresidential cen-
ter maintain?

The center must maintain in an accessible location:

(1) financial and supporting documents;

(2) statistical records;

(3) any other records pertinent to the services for which a
claim or cost report is submitted to the Texas Department of Human
Services (DHS) or its agent; and

(4) the following DHS contract documents:

(A) a copy of the contract, including approved budget
and plan of operation;

(B) contract amendments, budget revisions, and other
correspondence with DHS;

(C) copies of all monthly bill ing and other DHS forms
as required;

(D) copies of contractor’saudit reports and related cor-
respondence; and

(E) copiesof DHS’smonitoring and evaluation reports,
documentation of corrective actions, and related correspondence;

(F) the center’s operating policies and procedures;

(G) the personnel manual and personnel files;

(H) applications, screening, and interview materials;

(I) the fiscal manual and accounting records that sup-
port DHS expenditures; and

(J) program participant files, including DHS service
forms.

§54.1608. How long must the nonresidential center keep the docu-
ments?

Any records or documents that pertain to the contract must be kept in
a readily accessible location for aminimum of threeyears and 90 days
after the end of the contract period. If any litigation, claim, or audit
involving thesedocumentsbeginsbeforethat time, thecenter must keep
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the records and documents for not less than three years and 90 days or
until all litigation, claims, or audit findings are resolved.

§54.1609. Who may inspect, monitor, or evaluate the nonresidential
center client records, financial books, and supporting documents that
pertain to services provided?

As a Texas Department of Human Services (DHS) Family Violence
Program contractor, thecenter must allow DHSand all appropriate fed-
eral and state agencies or their representatives to inspect, monitor, or
evaluateprogram participant records, books, and supporting documents
that pertain to services provided.

§54.1610. What documents should the nonresidential center have
available for a monitoring visit?

All financial and program participant records of thecontractor and any
subcontractorsmust bereadily availableand provided upon request for
the monitoring, which may occur through:

(1) official audits;

(2) on-site reviews;

(3) case reading; or

(4) other record reviews.

§54.1611. What should the nonresidential center do after it receives
a Texas Department of Human Services (DHS) monitoring report?

(a) The center must submit a written response to DHS within
30 calendar days from the date of the report explaining the actions the
center took to address any findings.

(b) If the center’s response proposes acceptable action(s) to
address finding(s), DHS will issue a letter closing the report and no
further action is required.

(c) If the center’s response is unacceptable, or verification of
an action is needed, the center must provide additional documentation
of action as required by DHS correspondence.

§54.1612. Does the nonresidential center need to have an internal
monitoring system?

The center must have a written internal monitoring system to evaluate:

(1) quality of thecenter’srequired program participant ser-
vices;

(2) accuracy of the fiscal and programmatic documenta-
tion; and

(3) compliance with the policies and procedures specified
in the contract.

§54.1613. Does the nonresidential center have to maintain a copy
of the Texas Department of Human Services Family Violence Program
Nonresidential Center Provider Manual?

The center must maintain access to themanual at all separate locations
where contracted services are performed or administered. The manual
must be available for reference by all employees and volunteers of the
center.

§54.1614. How much of the nonresidential center’s funding can the
Texas Department of Human Services (DHS) provide?

(a) DHSmust not exceedthefollowing prescribed percentages
of the center’s annual operating costs:
Figure: 40 TAC §54.1614(a)

(b) If thefirst contract with thecenter isnot for afull 12-month
period, DHS’s level of participation must not exceed 75% for the com-
bined partial year and the following 12-month contract period.

§54.1615. Is it possible to obtain a waiver to the prescribed percent-
age of the nonresidential center’s operating budget?

The Texas Department of Human Services may waive the applicable
percentage when all of the following conditions are met:

(1) the center’s anticipated income for the contract year is
expectedto increaseor decreaseby morethan 10%relativeto theactual
income received during the previous contract year;

(2) the change in the center’s budget has resulted from:

(A) an increasein thestate appropriation for center ser-
vices; or

(B) adecreasein funding fromother sourcesthat cannot
be attributed to a failure or deficiency on the center’s part; and

(3) thecenter agreesto receivefund development technical
assistance to increase its non-state funding resources.

§54.1616. How can the nonresidential center request a variance or
waiver?

(a) To request awaiver from themaximum prescribed funding
percentage, the center must:

(1) submit awritten request and appropriatedocumentation
to theTexasDepartment of Human Services(DHS) stateofficedemon-
strating the center’s efforts to raise funds compared to its budget; and

(2) agree in writing to receive technical assistance as des-
ignated by DHS.

(b) To request a variance to or waiver from any other require-
ment in thissubchapter, theboard must submit awrittenrequest to DHS
on forms prescribed by DHS and must document compelling reasons
the requirement cannot be met.

§54.1617. Can the nonresidential center receive a funding percent-
age waiver more than once?

A center may not receivemorethan two funding waivers in consecutive
contract terms.

§54.1618. What is the process to amend the nonresidential center
contract?

(a) The center must submit any request for a contract amend-
ment in writing to theTexasDepartment of Human Services(DHS) for
review; and

(b) the amendment must be approved by DHS before imple-
mentation by the center.

§54.1619. What is the process to revise the nonresidential center bud-
get?

(a) A budget revision can bemadeonly for allowableexpenses
and if it does not contradict other rules or policies or indicate achange
in the scope of the contract.

(b) If the total amount of the revision is less than 5.0% of the
contract amount or $5,000, or a prorated portion if the contract term is
less than oneyear, whichever is lower, therevision must bereported to
DHS in a letter within 30 days of implementation.

(c) If thetotal amount of the revision ismore than 5.0% of the
contract amount or $5,000, or a prorated portion if the contract term
is less than one year, whichever is lower, the proposed revision must
be submitted in writing on prescribed forms for DHS approval before
implementation.

§54.1620. What is the responsibility of the nonresidential center with
regard to subcontracts?
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The center is responsible for:

(1) meeting the contract outcomes, which includes ensur-
ing all subcontractors meet the subcontracted outcomes; and

(2) all fiscal, administrative, and programmonitoringof the
subcontractor.

§54.1621. What must a nonresidential center do if there is a change
in corporate control?

At least 30 before the transfer of a center from one nonprofit organi-
zation to another, the contractor must give written notice to the Texas
Department of Human Services (DHS). Beforethe transfer occurs, the
old organization and the new organization must enter into an assign-
ment of contract. DHS will determine the new organization’s eligibil-
ity to contract and approve the assignment of contract. Within 90 days
after the transfer, DHS will evaluate the new organization’s ability to
continue the provision of contracted services. If DHS determines the
new organization is not able to provide the contracted services, it will
give written noticeof contract termination and thecontractor’sright to
appeal.

§54.1622. What can happen if the nonresidential center does not
comply with the rules?

If thecenter fails to comply with therules in thissubchapter, in either a
repeated or substantial manner, DHS may cancel the center’s contract
by written notice of contract termination and the center’s right to ap-
peal.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205374
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 3. FISCAL MANAGEMENT
40 TAC §§54.1701 - 54.1716

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1701. What are the accounting system requirements for the non-
residential center?

The center must maintain an accounting system that:

(1) records revenue and expenditures using generally ac-
cepted accounting principles;

(2) includes achart of accounts that listsall accounts by an
assigned number;

(3) contains a general ledger and subsidiary ledgers;

(4) maintainssupporting documentation for all revenueand
expenditures, including but not limited to:

(A) receipts or vouchers for revenue;

(B) bank statements;

(C) canceled checks;

(D) deposit slips;

(E) approved invoices;

(F) receipts;

(G) leases;

(H) contracts;

(I) time sheets;

(J) inventory; and

(K) cost allocation worksheets;

(5) identifies all funding sources and expenditures by sep-
arate fund type; and

(6) usesa double-entry accounting system, either cash, ac-
crual, or modified accrual.

§54.1702. Is the nonresidential center required to have a fidelity
bond?

Thecenter must haveafidelity bond in an amount at least equal to 1/12
of the Texas Department of Human Services contract.

§54.1703. What must be included in the Texas Department of Human
Services (DHS) purchase of services contract budget?

The center uses its board-approved annual operating budget to com-
plete theDHSpurchaseof servicecontract budget. Thebudget submit-
ted to DHSmust specify all costsand revenuefor providing services to
family violence victims and their dependents under this program. The
contractor is not required to specify the costs of other programs oper-
ated by the same organization.

§54.1704. How should the nonresidential center handle in-kind con-
tributions?

The center must establish and follow written policies and procedures
for in-kind contributions that include:

(1) a method of establishing the market value of donated
goods and services;

(2) rates for volunteer services that are consistent with
those paid for similar work in other activities of the community; and

(3) a method for documenting in-kind contributions.

§54.1705. How should the nonresidential center handle cash contri-
butions?

The center must establish and follow written internal policies and pro-
cedures for the consistent and reasonable treatment of cash contribu-
tions that include a method of recording all such contributions.

§54.1706. How should the nonresidential center document required
cash/in-kind match?

Thecenter must develop written internal policiesand proceduresto ac-
curately document thecash/in-kind match required by funding sources.

§54.1707. How does the nonresidential center allocate overhead
costs to its Texas Department of Human Services contract?

Thecenter must have adocumented allocation methodology to distrib-
uteoverhead and shared costs, such asadministrativesalaries, rent, and
utilities, between the organization’s funding sources.

§54.1708. What must the nonresidential center do in order to receive
payment from the Texas Department of Human Services (DHS)?
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DHS reimburses the contracting center monthly if:

(1) statistical reporting requirements are in compliance;

(2) monitoring report responses are in compliance; and

(3) all other required documents have been submitted.

§54.1709. What costs are eligible for reimbursement under the non-
residential center contract?

Eligible costs are costs that have been:

(1) approved in the contract;

(2) incurred within the contract term; and

(3) paidby thecontractor or owedby thelast day of thecon-
tract term in accordancewith the organization’s method of accounting.

§54.1710. Can the nonresidential center’s funds and expenses be
combined with the contractor’s other Texas Department of Human
Services (DHS) contract(s)?

If the center provides services under multiple contracts with DHS, it
must maintain an accounting system that separates expenditures by
contract to ensure appropriate expense allocation and contract billing.

§54.1711. What is the quarterly report?

It is the financial report submitted to the Texas Department of Human
Services that states the nonresidential center’s:

(1) approved contract budget;

(2) actual year-to-dateexpenditures for each cost category;
and

(3) balance for each category.

§54.1712. When is the quarterly report due?

The Texas Department of Human Services must receive the nonresi-
dential center’s quarterly reports by:
Figure: 40 TAC §54.1712

§54.1713. What is the annual report?

It is the financial report submitted to the Texas Department of Human
Services that states the nonresidential center’s:

(1) actual expenditures for the contract year in each cost
category;

(2) cash and in-kind resources for the program; and

(3) source(s) of the center’s contract match.

§54.1714. When is the annual report due?

The Texas Department of Human Services must receive the nonresi-
dential center’s report by October 15.

§54.1715. What are the nonresidential center’s audit requirements?

If the organization spends $300,000 or more in federal funds, it must
comply with the Single Audit Act requirements as specified in the Of-
fice of Management and Budget (OMB) Circular A-133.

§54.1716. When is the nonresidential center audit due?

According to the Office of Management and Budget (OMB) Circular
A-133, theaudit must besubmitted to theTexasDepartment of Human
Services and other funderswithin ninemonths of the end of the organ-
ization’s fiscal year.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205376
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 4. PERSONNEL
40 TAC §§54.1801 - 54.1818

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1801. Must the nonresidential center comply with federal per-
sonnel laws?
The center must comply with all federal laws that apply to the center.
Additionally, the center must develop written policies and procedures
for its personnel handbook to address, at a minimum, the following
federal laws that apply to it:

(1) fair employment laws, including the:

(A) Civil Rights Act of 1964;

(B) Age Discrimination in Employment Act of 1967;

(C) Americans with Disabilities Act of 1990; and

(D) Equal Pay Act of 1963;

(2) the Fair Labor Standards Act of 1938;

(3) the Family Medical Leave Act of 1993;

(4) the Drug-Free Workplace Act of 1988; and

(5) all other applicable employment laws.

§54.1802. What additional personnel policies and procedures must
the nonresidential center have?
The center must develop written personnel policiesand procedures for
its personnel handbook that standardize the everyday actions and con-
duct of all employees and address at a minimum the following:

(1) contract labor;

(2) equal opportunity employment;

(3) disabilities in the workplace policy, including but not
limited to:

(A) human immunodeficiency virus (HIV) and ac-
quired immune deficiency syndrome (AIDS); and

(B) reasonable accommodationsfor applicants and em-
ployees with disabilities;

(4) sexual harassment if thecenter isunder the jurisdiction
of Title VII of the Civil Rights Act of 1964;

(5) conflict of interest;

(6) domestic violence in the workplace;

(7) nepotism;

(8) recruitment, interviewing, and hiring, including but not
limited to:
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(A) job posting;

(B) job descriptions with essential job functions;

(C) interviewing systems; and

(D) reference checking and responding to reference
checking;

(9) rules of conduct;

(10) work hours, including breaks;

(11) employee benefits and entitlements, including holi-
days;

(12) employees’ right to access their personnel files;

(13) written and oral employeeorientation, initial training,
and employee development;

(14) confidentiality requirements of employee records;

(15) employee evaluation;

(16) probationary period;

(17) termination policies, including:

(A) involuntary termination;

(B) reduction in force; and

(C) reorganization; and

(18) grievance policies.

§54.1803. Who needs a copy of the nonresidential center’s personnel
handbook?

All employeesmust haveongoingaccessto thecenter’scurrent person-
nel policiesand procedureshandbook. Thesigned acknowledgment of
receipt must be maintained in the employee’s personnel file. Employ-
ees must be notified of new or changed personnel policies.

§54.1804. Are there any requirements for the nonresidential center
employees’ personnel files?

Thecenter must maintain apersonnel file for each employee. Each file
must include at least the following information:

(1) employment application or resume;

(2) job descriptions;

(3) signed acknowledgment of confidentiality agreement;

(4) signed acknowledgment of receipt of personnel policies
and procedures handbook;

(5) all performance evaluations;

(6) documentation of orientation, initial training, and em-
ployee development;

(7) any status or classification change;

(8) all disciplinary actions; and

(9) letters of praise or criticism.

§54.1805. Where should the nonresidential center keep its employee
payroll information?

All payroll information, including time sheets, tax forms, and volun-
tary/involuntary deductions must be filed in the payroll information
file, the personnel files, or in accordance with the center’s financial
policy and procedures.

§54.1806. What must the nonresidential center do to ensure confi-
dentiality of specific employee information?

(a) Thecenter must develop written policies to ensurethecon-
fidentiality of:

(1) Form I-9 (U.S. Department of Justice Employment El-
igibility Verification);

(2) all health and medical information;

(3) complaintsand investigation documentsof fair employ-
ment laws; and

(4) identifying employeeinformation in responseto Public
Information Act requests.

(b) If thecenter isunder the jurisdiction of theAmericanswith
Disabilities Act (ADA), it must develop written policies to ensure the
separate maintenance of all health and medical information.

§54.1807. What should the nonresidential center address in its policy
regarding confidentiality of employee records?

The center must develop written policies regarding:

(1) personnel information; and

(2) responsestorequestsmadepursuant to theTexasPublic
Information Act.

§54.1808. What should the nonresidential center address in its drug-
free workplace policies?
If under the jurisdiction of the Drug-Free Workplace Act, the center
must develop a written drug and alcohol policy that states at least the
following:

(1) illegal use or illegal possession of alcohol or drugs is
prohibited while on duty;

(2) a belief in a treatment and recovery approach;

(3) a stated concern for employees;

(4) programs and systems for assistance; and

(5) a statement of confidentiality.

§54.1809. What should the nonresidential center address in its re-
cruitment policies?

If the center is under the jurisdiction of fair employment laws, it must
develop written recruitment policies and procedures that ensure:

(1) the recruitment system used does not illegally impact
one protected class more than another; and

(2) the recruitment of applicants does not exclude any po-
tentially qualified applicants.

§54.1810. What should the nonresidential center address in its inter-
viewing and hiring policies?

(a) Thecenter must develop written job-related hiring policies
and procedures, including interview processes that are uniform for all
candidates for a particular position.

(b) If the center is under the jurisdiction of fair employment
laws, when hiring employees it must use a system that does not ille-
gally impact one protected class more than another and that treats all
candidates equally.

§54.1811. Does the nonresidential center need written job descrip-
tions for its employee positions?

(a) All TexasDepartment of Human Services-fundedpositions
must have a written job description.

(b) If thecenter isunder thejurisdictionof theAmericansWith
DisabilitiesAct, it must develop written job descriptionsfor and list the
essential job functions of every position.
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§54.1812. Should the nonresidential center identify its employee po-
sitions as exempt or non-exempt?

The center must identify, in writing, all DHS-funded positions as ex-
empt or non- exempt.

§54.1813. What are the nonresidential center requirements for new
employee orientation?

(a) Thecenter must providean oral orientation for all new em-
ployees within the first two days of employment.

(b) Within two weeks of the day of employment, all new em-
ployees must receive basic oral or written information regarding:

(1) family violence issues;

(2) a brief history of the Texas Battered Women’s Move-
ment; and

(3) abrief summary of current Texaslawsthat addressfam-
ily violence issues.

§54.1814. Does the nonresidential center need to provide specific job
training?

The center must provide each employee in a new position with initial
training, including supervised instruction about specific job functions
covered in her or his job description.

§54.1815. Are there any requirements for specific program training
for nonresidential center employees?

The center must provide initial training for direct service employees
funded by the Texas Department of Human Services (DHS) and em-
ployees supervising those employees. The training must include:

(1) hotline skills, if applicable;

(2) basic crisis intervention techniques;

(3) peer counseling techniques, if applicable;

(4) the dynamics of family violence, including:

(A) the definition of family violence;

(B) the consequences of family violence crimes to the
victim, the children, and society as a whole;

(C) the need to hold batterers accountable for their ac-
tions; and

(D) information that battering is:

(i) predominantly directed by men toward women
but can occur in any type of intimate relationship; and

(ii) is most often part of aprocess by which the bat-
terer maintains control and domination over the victim;

(5) the relationship between family violence and drug and
alcohol abuse, sexual abuse, and child abuse;

(6) risk assessment, safety planning, and legal options for
victims of family violence;

(7) confidentiality;

(8) sensitivity to cultural diversity;

(9) program participant eligibility, including Americans
with Disabilities Act accommodations;

(10) center policies and procedures;

(11) organization mission and philosophy;

(12) all required documentation and procedures as related
to program participant issues; and

(13) an overview of the DHS Family Violence Program
Nonresidential Center Provider Manual.

§54.1816. What access should the nonresidential center provide to
the Texas Department of Human Services (DHS) Family Violence Pro-
gram Provider Manual?

The center must provide access to themanual at each separate location
where contracted services are performed. The center must:

(1) ensure access to the manual by all employees and vol-
unteers; and

(2) havewritten proceduresfor thedistributionand training
of employees and volunteers on manual revisions and policy interpre-
tations.

§54.1817. Should the nonresidential center evaluate employee per-
formance?

(a) Thecenter’sboard must evaluate theexecutivedirector an-
nually; and

(b) the executive director or designee must evaluate all Texas
Department of Human Services- funded employees at least annually.

§54.1818. Can the nonresidential center use probationary periods
for its employees?

If the center chooses to use probationary periods, it must:

(1) develop written policies regarding probationary peri-
ods; and

(2) apply the policies uniformly.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205378
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 5. FACILITY, SAFETY, AND
HEALTH REQUIREMENTS
40 TAC §§54.1901 - 54.1909

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.1901. What facility codes must the nonresidential center meet?

The center’s facilities must be in adequate repair and in compliance
with applicable local health, fire, electrical, and building codes.

§54.1902. Must the nonresidential center’s facilities comply with the
Americans with Disabilities Act (ADA)?

Yes, the center must comply with Title II and Title III of the ADA.

§54.1903. What are the additional facility requirements for the non-
residential center?
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The center’s facility must have:

(1) a private meeting area for individual or group services;

(2) accessto bathroom facilities, including toiletsand lava-
tories;

(3) adequate safe space for children;

(4) basic furnishings that are clean and in good repair;

(5) clearly marked exits with appropriate exit signs; and

(6) a first-aid kit in all center facilities, accessible to em-
ployees and volunteers.

§54.1904. What kind of security system must the nonresidential cen-
ter have?

The center must have a security system that is operational 24 hours a
day. The security system may include, but is not limited to an alarm
system, special lighting, dead bolts, or agreements with local law en-
forcement.

§54.1905. What security policies and procedures must the nonresi-
dential center have?

The center must have written policies and procedures to promote the
safety and security of clients, employees, and volunteers. These poli-
cies and procedures must address:

(1) an intruder on the property, such as a batterer;

(2) assaults to people;

(3) bomb threats;

(4) threatening telephone calls;

(5) natural disasters, such as tornadoes and floods; and

(6) fires.

§54.1906. What are the safety policies and procedures that the non-
residential center needs to develop for providing services to children?

(a) The center must develop and endorse written nonviolent
disciplinary policiesand proceduresfor employeesand volunteerswho
provide services to children.

(b) The center must have written policies and procedures to;

(1) ensure the safety of children in its facilities; and

(2) maintain the safety of children if employees or volun-
teers take children on outings.

§54.1907. What health and hygiene policies and procedures must the
nonresidential center follow?

The center must have and follow written health and hygiene policies
and procedures that include, but are not limited to:

(1) practices to prevent the spread of contagious diseases
that comply with local, regional, or statehealthdepartmentsandfederal
regulations; and

(2) the provision of services to individuals with a commu-
nicable disease and procedures that comply with applicable laws and
regulations.

§54.1908. What health and hygiene policies are required for the non-
residential center providing services to children?

In addition to basic hygienic practices, thecenter that providesservices
to children must have written health and hygiene policies and proce-
dures that include, but are not limited to:

(1) hygienic practices for children’s areas, including chil-
dren’s toys; and

(2) provision of basic written information on:

(A) schedules for immunizations;

(B) vaccine-preventable diseases;

(C) the need for immunizations; and

(D) any available government-funded health insurance
programs.

§54.1909. What are the regulations regarding smoking in the nonres-
idential center?

Thecenter must comply with all applicable federal, state, and city reg-
ulations regarding smoking, including but not limited to the Pro-Chil-
dren Act of 1994 and the Health and Safety Code, Chapter 161.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205380
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 6. PROGRAM ADMINISTRATION
40 TAC §§54.2001 - 54.2037

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.2001. What services must the nonresidential center provide to
victims of family violence?

At a minimum, the center must provide access to the services for vic-
timsof family violencethat areoutlined in theHuman ResourcesCode,
Chapter 51. The Service Delivery section of the Texas Department
of Human Services Family Violence Program Nonresidential Center
Provider Manual describeswhich of theseservicesthecenter must pro-
vide directly or through formal arrangements with other resources.

§54.2002. Can the nonresidential center charge or solicit contribu-
tions or donations in return for Texas Department of Human Services
(DHS)-contracted services?

No, the center must provide DHS-contracted services at no charge.

§54.2003. Who is eligible for services in the nonresidential center?

Victims of family violence as defined in the Human Resource Code,
Chapter 51, including adultssubjected tosexual and/or emotional abuse
by their batterers, are eligible for services at the center.

§54.2004. Can a minor receive Texas Department of Human Services
(DHS)- contracted services if the parent is not receiving services?

Yes, the center can provideDHS- contracted services to children when
the parent is not receiving services if the minor:
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(1) isavictim of family violencewho hashad thedisability
of minority removed, either through legal emancipation or marriage; or

(2) sayssheor heresides in thesamehousehold with avic-
timof family violenceasdefined in theHumanResourceCode, Chapter
51, and:

(A) the center has parental or legal guardian consent to
provide the minor with services; or

(B) the center complies with the Texas Family Code,
§32.004, if parental or legal guardian consent is not obtained.

§54.2005. What federal and state laws must the nonresidential center
follow when determining eligibility?
Thecenter must comply with thefollowing applicablestateand federal
laws and any amendments made to each of these laws. Policies and
procedures must be written to ensure compliance with:

(1) the Human Resources Code, Chapter 51;

(2) the Civil Rights Act of 1964 (Public Law 88-352);

(3) §504 of the Rehabilitation Act of 1973 (Public Law
93-112);

(4) the Americans with Disabilities Act of 1990 (Public
Law 101-336);

(5) the Age Discrimination Act;

(6) Chapter 73 of this title (relating to Civil Rights); and

(7) the Texas Health and Safety Code, §85.113.

§54.2006. What criteria can the nonresidential center use to deter-
mine eligibility for services?
Thecenter must havewritten programparticipant eligibility and screen-
ing procedures that arebased solely on the individual’sstatusasa vic-
tim of family violence, without regard to:

(1) income;

(2) whether the individual contributes, donates, or pays for
these services; and

(3) gender and/or sexual orientation.

§54.2007. Can the nonresidential center ever deny services to an oth-
erwise eligible individual?
The center can deny services to an otherwise eligible victim of family
violence only if it has written policies that outline specific behaviors
that would make a victim ineligible. These policies must:

(1) address only behaviors that threaten the safety and se-
curity of staff and clients;

(2) apply equally to all people; and

(3) comply with the Americans with Disabilities Act and
the Civil Rights Act.

§54.2008. Must the nonresidential center provide access to services
for people with limited English proficiency?

(a) The center must serve people with limited English profi-
ciency and must make every reasonable effort to serve them in their
own language.

(b) Thecenter must havewritten proceduresfor theaccessand
delivery of services to people with limited English proficiency.

§54.2009. Is the nonresidential center subject to Texas Department of
Protective and Regulatory Services’ (PRS’s) child care licensing regu-
lations?

(a) If the center provides child care directly to the children of
clients or of staff, then it must consult with PRS to determine if it is
under the jurisdiction of PRS child care licensing regulations.

(b) If it is determined that the center is under the jurisdiction
of PRS child care licensing regulations, the center must have written
policiesand procedures to ensure compliancewith those rules and reg-
ulations.

§54.2010. What must the nonresidential center include in its general
confidentiality policy?

The center must develop a written general confidentiality policy that
provides:

(1) that all information will bekept confidential, including
all personal information and all communications, observations, and in-
formation madeby and between or about adult and child program par-
ticipants, employees, volunteers, student interns, and board members;

(2) a statement about the importance of confidentiality in
maintaining the safety of:

(A) victims;

(B) victims’ families;

(C) volunteers;

(D) employees; and

(E) others related to the program;

(3) the parameters of what must be held confidential and
by whom;

(4) the limits of confidentiality under the law;

(5) a designation of custodian of the records; and

(6) procedures for:

(A) retention and destruction of records;

(B) responses to court orders;

(C) release of information;

(D) reports of abuse or suspected abuse of:

(i) children;

(ii) the elderly; and

(iii) people with disabilities;

(E) requests of information under the Public Informa-
tion Act;

(F) maintenance of records; and

(G) access to records.

§54.2011. What information must the nonresidential center provide
adult program participants regarding confidentiality?

The center must provide adult program participants, in writing, at least
the following:

(1) the right to see their records;

(2) thekind of information recorded, why, and themethods
of collection;

(3) who within thecenter hasaccessto the program partic-
ipants’ records;

(4) the center’s policy and practices on confidentiality;
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(5) current confidentiality laws in Texas and the limits of
confidentiality under the law, including mandatory reporting for abuse
or suspected abuse of:

(A) children;

(B) the elderly; and

(C) people with disabilities;

(6) the center’s policy for responding to court orders and
requests for information under the Public Information Act;

(7) the center’s policy for release of information;

(8) when the records will be decoded or destroyed; and

(9) what kind of information will remain in the file once a
program participant terminates services.

§54.2012. Who needs to sign confidentiality agreements and where
should the nonresidential center keep these agreements?

The center must have all employees, volunteers, board members,
student interns, and adult program participants who participate in
group intervention services sign a confidentiality agreement. The
agreement must have a provision that states that confidentiality must
be maintained after an employee, volunteer, board member, student
intern, or program participant leaves the center. These agreements
must be placed:

(1) in the personnel files of the employees;

(2) with the corporate records of the board members; and

(3) in theindividual filesof volunteers, student interns, and
program participants.

§54.2013. What must a current or former employee, volunteer, board
member, or student intern do if she or he receives a court order regard-
ing the nonresidential center?

Individuals who receive a court order regarding any program records,
program participants, center activities, or personnel issuesmust imme-
diately notify the executive director or, in the executive director’s ab-
sence, the designated staff.

§54.2014. What is required in confidentiality training provided to em-
ployees, board members, interns, and direct service volunteers?

The center must provide training on:

(1) confidentiality policies and procedures;

(2) why confidentiality is important for victims of family
violence; and

(3) how information is recorded.

§54.2015. What information should the nonresidential center keep in
program participant files?

The center must limit the information kept in files to information nec-
essary for:

(1) statistical and funding purposes;

(2) establishing goals for intervention and advocacy;

(3) documenting the need for and delivery of services; and

(4) protecting the liability of the center and its employees,
volunteers, and board members.

§54.2016. What policies and procedures must the nonresidential cen-
ter have regarding entries in a program participant file?

Thecenter must have written policiesand procedures regarding entries
into a program participant file that ensure:

(1) each entry is signed and dated by the employee or vol-
unteer entering the information;

(2) a program participant file does not include the names
of other program participants; and

(3) if the center providesdirect services for both thevictim
and the violent family member, at a minimum, separate case records
are maintained to promote victim safety and confidentiality.

§54.2017. Is the nonresidential center required to give a program
participant access to her or his files?

The center must have written policies and procedures to ensure a pro-
gram participant hasaccessto review all information in her or his case
file.

§54.2018. What must the nonresidential center do if a program par-
ticipant contests an entry in her or his file?

If a program participant contests a case file entry in her or his file, the
center must either:

(1) remove the entry from the file; or

(2) note in thecase file, if the entry isnot removed, that the
program participant believes the entry to be inaccurate.

§54.2019. What controls must the nonresidential center maintain
over program participant files?

The custodian of the records, designated by the executive director,
is responsible for maintaining control over the program participant
records, including the court’s access to the records. Program partici-
pant records must be kept secure and must not be removed from the
center’s premises without the written permission of the custodian of
the records.

§54.2020. When can the nonresidential center release program par-
ticipant information?

(a) The center may release information orally or in writing,
only if it first obtainsawritten releaseof information from theprogram
participant.

(b) Regardless of whether a written release of information
from a program participant is obtained, the center must release
information in order to comply with the applicable state laws to report
abuse or suspected abuse of:

(1) children;

(2) the elderly; and

(3) people with disabilities.

§54.2021. What must the nonresidential center include in its written
release of program participant information document?

The release of information document must include the:

(1) name of no more than one person or organization to
which the information is being released;

(2) specific information to be released;

(3) beginning and ending dates the release is effective, not
to exceed the program participant’s active length of services;

(4) date and the signatures of the program participant and
the employee or volunteer; and

(5) right to revoke a release of information at any time.
This revocation request must be submitted in writing.

§54.2022. What written procedures must the nonresidential center
have regarding court orders?
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Thecenter must havewrittenproceduresfor responding to court orders,
such assubpoenas, search warrants, or writsof attachment. Thewritten
procedures must include:

(1) what to do when a process server arrives with a court
order;

(2) on whom court orders may be served, such as the cus-
todian of records;

(3) which attorney(s) should be contacted;

(4) who will discussthesubpoenawith theprogram partic-
ipant or other victim of family violence, and at what point; and

(5) the circumstances under which records may be
released.

§54.2023. Must the nonresidential center notify a victim of family vi-
olence when a court order affects the individual or the individual’s
records?

Yes, the center must attempt whenever possible to notify a program
participant, hotline caller, or other victim of family violence when a
court order affects theprogram participant or theprogram participant’s
records.

§54.2024. Must the nonresidential center have written policies and
procedures for the retention and destruction of documentation?

The center must develop written policies and procedures for the reten-
tion anddestruction of all written, electronic, and digital documentation
that pertains to program participants, including but not limited to:

(1) case notes, case content, and case files;

(2) staff-to-staff communications; and

(3) documentation required by funders.

§54.2025. Is there a minimum number of hours a nonresidential cen-
ter must be open each week?

The center must provide services to victims of family violence a mini-
mum of 40 hours per week with aconsistent schedule of service hours
that may be regular business hours or other hours as approved by the
Texas Department of Human Services.

§54.2026. What are the requirements for the nonresidential center if
a victim of family violence needs shelter services?

Thecenter must havewritten referral proceduresfor helping victimsof
family violence obtain temporary shelter.

§54.2027. What must the nonresidential center do if it has any dis-
ruption in its ability to provide services?

(a) The center must have written policies and procedures for
disruption in services.

(b) Any disruption in the ability to provide services must be
reported immediately to the Texas Department of Human Services
(DHS).

(c) After the initial oral notification, the center must submit to
DHS a written description of the disruption and how services will be
or were maintained.

§54.2028. What responsibility does the nonresidential center have to
inform all program participants about their rights?

The center must:

(1) provide written rights to all program participants; and

(2) post program participant rights in a visible area within
all center facilities.

§54.2029. Must the nonresidential center develop a plan regarding
cooperation with criminal justice officials?

Yes, the center must develop a written plan that outlines efforts to co-
operatewith criminal justiceofficials in each county whereservicesare
provided, including:

(1) establishing an ongoing working relationshipwith local
criminal justice officials;

(2) encouraging the justice system to develop policies
and procedures that are responsive to the needs of battered women
and enhance collaboration among justice system agencies and service
providers;

(3) pursuing opportunities to participate in the training of
law enforcement officers and other criminal justice officials;

(4) providing information and education to law enforce-
ment and criminal justice officials about the dynamics of family vio-
lence, services available, and support needed from the criminal justice
system; and

(5) encouraging local criminal justice professionals to post
signsand leavebrochuresin their officesabout family violenceand the
availability of services.

§54.2030. What responsibility does the nonresidential center have to
provide community education?

Thecenter must haveawritten policy about community education that:

(1) ensures community education is provided to as many
diversegroups aspossible in each county where servicesare provided;
and

(2) focuses part of the community education on informing
victims of family violence of existing family violence services.

§54.2031. What methods must the nonresidential center use when
providing community education?

The center must use:

(1) presentations;

(2) distribution of written materials; and

(3) establishing and using media contacts.

§54.2032. What is required for the nonresidential center’s volunteer
program?

The center must:

(1) designatean employee or volunteer to act as the volun-
teer coordinator; and

(2) have and follow:

(A) written procedures outlining recruitment methods
that reach diverse groups of people from the communities of each
county where services are provided; and

(B) written policies regarding screening, training, su-
pervising, evaluating, and terminating volunteers.

§54.2033. How much recruitment must the nonresidential center do
for volunteers?

The center must have an ongoing recruitment program for volunteers
to help with the center’s programs.

§54.2034. When recruiting volunteers, what laws or codes must the
nonresidential center follow?

The center must comply with:
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(1) civil rights laws that allow qualified people an opportu-
nity to volunteer; and

(2) the Human Resources Code, Chapter 51, that states the
center must find support for the center through volunteer work, espe-
cially volunteer work by people who have been victims of family vio-
lence.

§54.2035. How often must the nonresidential center offer training for
volunteers?
The center must offer training for volunteers at least twice annually.

§54.2036. What training must the nonresidential center provide to
direct service volunteers?
The center must develop training for direct service volunteers that in-
cludes, but is not limited to:

(1) a brief history of the Battered Women’s Movement;

(2) the need for and benefit of shelter services;

(3) the dynamics of family violence, including:

(A) the definition of family violence;

(B) the consequences of family violence crimes to the
victim, the children, and society as a whole;

(C) the need to hold batterers accountable for their ac-
tions; and

(D) the information that battering is:

(i) predominantly directed by men toward women
but can occur in any type of intimate relationship; and

(ii) is most often part of aprocess by which the bat-
terer maintains control and domination over the victim;

(4) hotline skills;

(5) basic crisis intervention techniques;

(6) peer counseling techniques;

(7) nonresidential center policies and procedures;

(8) the organization’s mission and philosophy;

(9) confidentiality;

(10) legal options for victims of family violence;

(11) sensitivity to cultural diversity;

(12) therelationship between family violenceand drug and
alcohol abuse, sexual abuse, and child abuse;

(13) community resources; and

(14) the need for community systems to be responsive to
the needs of victims of family violence.

§54.2037. What training must the nonresidential center provide to
non-direct service volunteers?
The center must provide non-direct service volunteers with:

(1) a basic orientation about the duties they perform; and

(2) at a minimum, basic information about the organiza-
tion’s mission, philosophy, and policies.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205382
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
DIVISION 7. SERVICE DELIVERY
40 TAC §§54.2101 - 54.2121

The new sections are proposed under the Human Resources
Code, Title 2, Chapter 51, which provides DHS with the authority
to administer family violence programs.

The new sections implement the Human Resources Code,
§§51.001-51.011.

§54.2101. What services must the nonresidential center provide?

Thecenter must provide, at aminimum, accessto thefollowingservices
directly, by referral or through formal arrangementswith other agencies
as described in this subchapter:

(1) 24-hour-a-day shelter;

(2) a crisis call hotline available 24 hours a day;

(3) emergency medical care;

(4) intervention services;

(5) emergency transportation;

(6) legal assistancein thecivil andcriminal justicesystems;

(7) information about educational arrangements for chil-
dren;

(8) information about training for and seeking employ-
ment; and

(9) a referral system to existing community services.

§54.2102. What requirements must the nonresidential center meet for
the crisis call hotline?

(a) The center must operate a hotline and comply with Texas
Department of Human Services(DHS) requirementsunlessanother or-
ganization located in the nonresidential center’s service area provides
a hotline that complies with DHS requirements.

(b) If the center operates the hotline, it must:

(1) answer thehotline24 hoursaday, every day of theyear,
by an individual trained in crisis intervention or who has immediate
access to someone who has had this training;

(2) list the hotline number in all local telephone books;

(3) ensure local telephone information services within the
center’s service area widely distribute or make available the hotline
telephone information;

(4) provide a minimum of two hotline telephone lines;

(5) ensure the caller has direct access to a live person and
that a messaging system is not used to answer the hotline;

(6) provide blocks on the center’s numbers for outgoing
calls to program participants and other victims of family violence,
which may only be unblocked with permission from the program
participant or victim of family violence;
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(7) ensurethescreening processcomplieswith all stateand
federal law if the hotline is used to screen for eligibility for services;

(8) keep all hotline calls and any related documentation
confidential;

(9) provide equal access to hearing impaired victims of
family violence; and

(10) offer appropriate information and referral to battering
intervention services, if violent family members call the hotline.

§54.2103. What crisis call hotline procedures must the nonresidential
center have?

The center must have written procedures to:

(1) ensure accessto immediate intervention 24 hours aday
every day of the year;

(2) assess the victim’s safety;

(3) accept collect calls from victims of family violence;

(4) ensure the hotline doesnot block anonymous incoming
calls; and

(5) ensure the center is able to respond appropriately to
people with limited English proficiency.

§54.2104. Can the nonresidential center use caller ID on the crisis
call hotline?

If the center uses caller ID or any other technology that establishes a
record of calls on the hotline, the center must:

(1) ensure there will not be a breach of confidentiality to
third parties;

(2) limit access to the records generated by these devices;
and

(3) ensure staff training on all caller ID policies and proce-
dures.

§54.2105. Can the nonresidential center subcontract the answering
of the crisis call hotline?

If the center subcontracts the answering of the hotline, it must have
the subcontractor arrangement approved by the Texas Department of
Human Services and must have a written policy that addresses how
the subcontractor will ensure immediate access to the center’s 24-
hour-a-day services.

§54.2106. What procedures must the nonresidential center have for
delivery of DHS- contracted services?

The center must have written procedures for:

(1) providing or arranging for emergency transportation to
and from emergency medical facilities for program participants or vic-
tims of family violence being considered for acceptance as program
participants;

(2) providing or arranging for transportation from a safe
place to a shelter for program participants located within the nonresi-
dential center’s service area;

(3) helping program participants and victims of family vi-
olence obtain emergency medical services;

(4) helping program participants and victims of family vi-
olence obtain non-emergency medical services, including networking
with local medical professionalsto encouragetheprovision of low-cost
medical services to program participants and victims of family vio-
lence;

(5) ensuring each adult program participant is provided an
orientation orally or in writing about the center’s services;

(6) ensuring victims of family violence obtain current in-
formation about training and employment opportunities;

(7) explaining voluntary and involuntary termination of
program participant’s services and appealing terminations; and

(8) taking into consideration the safety of a victim for
whom services were previously involuntarily terminated and who is
currently requesting services.

§54.2107. What information must the nonresidential center cover in
the program participant’s orientation?

The center must ensure the orientation isdocumented and includesbut
is not limited to:

(1) explanation of services available;

(2) termination policy;

(3) program participants’ rights;

(4) nondiscrimination statement;

(5) grievance procedures;

(6) safety and security procedures;

(7) confidentiality and limits of confidentiality; and

(8) waivers of liability.

§54.2108. What kind of intervention services must the nonresidential
center provide to adult program participants?

The center must provide the following intervention services to adult
program participants:

(1) safety planning, including:

(A) assessment of future violence;

(B) the need for ongoing risk assessment;

(C) developing strategies to enhance safety; and

(D) available legal options;

(2) understanding and support, including:

(A) active listening;

(B) addressing needs identified by the victim; and

(C) building self-esteem, problem solving, and recog-
nizing that:

(i) victims are responsible for their own life deci-
sions; and

(ii) batterersareresponsiblefor theviolent behavior;

(3) information, education, and availableresources, includ-
ing:

(A) the dynamics of family violence;

(B) legal options;

(C) drug and alcohol abuse;

(D) parenting;

(E) acquired immune deficiency syndrome (AIDS)
awareness;

(F) opportunities for education programs; and

(G) opportunities for employment and training; and
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(4) advocacy and case management, including:

(A) explaining the program participant’s rights;

(B) assisting the program participant make choices
about those rights; and

(C) assisting theprogramparticipant accesstheservices
to which she or he is entitled.

§54.2109. Who can provide the nonresidential center intervention
services?
Only employeesor volunteerswhohavereceived theTexasDepartment
of Human Services required training can provide individual interven-
tion services to program participants and victims of family violence
accessing the center’s services.

§54.2110. How often should the nonresidential center provide inter-
vention services?
The center must offer program participants access to intervention ser-
vices during the center’s hours of operation, as approved by DHS.

§54.2111. Is the nonresidential center allowed to incorporate reli-
gion into the intervention services?
The center must provide intervention services that do not promote any
onereligion and must not requireprogram participantsto participate in
religious groups or to use religious materials.

§54.2112. Is the nonresidential center required to help each program
participant develop an individual service plan?
Yes, thecenter must develop awritten individual serviceplan with each
program participant that reflects the program participant’s particular
needs.

§54.2113. What are the nonresidential center’s requirements regard-
ing group intervention?
The center must:

(1) not mandate attendance for groups; and

(2) provideat least oneweekly support group for adult pro-
gram participants that includes:

(A) understanding and support by:

(i) active listening;

(ii) addressing needs identified by the victim;

(iii) building self-esteem;

(iv) problem solving; and

(v) recognizing that:

(I) victims are responsible for their own life de-
cisions; and

(II) batterers are responsible for the violent be-
havior;

(B) information and education that includes:

(i) how batterers maintain control and dominance
over victims;

(ii) the role of society in perpetuating violence
against women;

(iii) the need to hold batterers accountable for their
actions; and

(iv) the social change necessary to eliminate
violence within the family, including:

(I) sexism;

(II) racism; and

(III) homophobia.

§54.2114. What are the requirements for the nonresidential center
regarding delivery of children’s direct services?
The center must:

(1) at a minimum offer social or recreational activities for
children while the adult parent is receiving services; and

(2) have services available that are specific to meet the
needs of children.

§54.2115. What is the nonresidential center’s responsibility regard-
ing emergency medical services?
Thecenter isnot required to provideor pay for emergency medical care,
but must maintain a current list of emergency medical care resources
that can provide medical services for victims of family violence.

§54.2116. What legal assistance services must the nonresidential
center provide?
The center must:

(1) assure that appropriate employees, volunteers, and in-
terns have a working knowledge of current Texas laws pertaining to
family violence, as well as the local justice system’s response to fam-
ily violence, in each county where services are provided;

(2) maintain acurrent list of local criminal justiceagencies
and contact people in each county where services are provided;

(3) offer support and accompaniment to program partici-
pants in their pursuit of legal options;

(4) ensure legal advocacy services are available and spe-
cific to the needs of victims of family violence; and

(5) encourage the justicesystem to respond consistently to
the needs of victims of family violence and to hold batterers account-
able.

§54.2117. What are the requirements for the nonresidential center
regarding legal assistance?
The center must:

(1) designateat least one staff person, either paid or volun-
teer, to act as a legal advocate; and

(2) document in thejobdescription that thedesignated staff
acting as legal advocate:

(A) hasaworking knowledgeof Texas lawsthat pertain
to family violence, as well as the justice system’s response to domestic
violence;

(B) isfamiliar with legal services, resources, and proce-
dures available to victims in each county where services are provided;

(C) assistsadult programparticipantsin safety planning
and re-evaluation of thesafety plan aspart of an individual serviceplan;
and

(D) identifies legal rightsand optionsaspart of individ-
ual service plans.

§54.2118. What training and employment services must the nonresi-
dential center provide?
The center must provide or arrange the following for program partici-
pants:

(1) assistance preparing employment and training program
applications and resumes; and

(2) information on job seeking skills.
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§54.2119. Must the nonresidential center maintain a referral system?
Yes, the center must maintain and make readily accessible to employ-
ees and volunteers a current printed referral list, including telephone
numbers of existing community resources for each county where ser-
vices are provided.

§54.2120. What policies must the nonresidential center have regard-
ing termination of program participant services?
The center must:

(1) have written policies that outline the reasons and be-
haviors for which services can be terminated;

(2) apply the policies equally to all people; and

(3) comply with the Americans with Disability Act and
Civil Rights Act.

§54.2121. What information about termination of services must the
nonresidential center provide program participants?
Thecenter must inform program participants in writing of their right to
appeal a termination of servicesto both the center and to the Texas De-
partment of Human Services(DHS). Notice to the program participant
must be provided and, if necessary, a fair hearing conducted according
to DHS rules for fair hearings as specified in Chapter 79 of this title
(relating to Legal Services).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205383
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 833. COMMUNITY DEVELOP-
MENT INITIATIVES
SUBCHAPTER C. TEXAS ADULT
TECHNOLOGY TRAINING PILOT PROJECT
40 TAC §§833.31 - 833.33

The Texas Workforce Commission (Commission) proposes new
Subchapter C. Texas Adult Technology Training Pilot Project,
§§833.31-833.33, concerning the establishment and operation
of the Texas Adult Technology Training Pilot Project.

The purpose of the Texas Adult Technology Training Pilot Project
is to provide workers who choose to participate in the pilot project
with increased opportunities to engage in bilingual technology
training. The rules set out the purpose of the pilot project; the
administration of the pilot project; eligibility criteria for the project
as established in Texas Labor Code §301.0674; and the require-
ments for Board coordination with the project.

More specifically, the new Subchapter C, including §§833.31-
833.33 is added for the purpose of setting forth the purpose, in-
tent, program design, funding, and selection criteria for the Texas
Adult Technology Training Pilot Project.

The pilot project is designed to meet employers’ needs for skilled
workers by providing limited-English proficient workers with bilin-
gual basic computer training. The training is designed to in-
crease access for trade affected workers to:

computer-assisted ESL/GED learning opportunities;

job search opportunities, via the Internet, throughout their train-
ing period;

technology-oriented career training such as Office Technology
Assistant; and

the distance learning opportunities, once they are employed, to
facilitate continuous learning and training to prepare for changes
in the labor market.

The Commission has determined that the focus of the pilot
project should be on trade affected workers since they are
identified in the bill as an intended population to serve. Although
no funds were appropriated for the implementation of the leg-
islation, the focus of the pilot project on trade affected workers
is also consistent with use of existing funding sources and a
readily identifiable population for administering the pilot.

The Commission will determine an amount of funds to set aside
for the pilot project from a combination of funding sources avail-
able to the Agency.

The legislation states that the pilot project "may be established to
provide training in an urban community, a rural community, and
a community in the region of the state that borders the United
Mexican States." Because of limited funding identified for the pi-
lot project at this time, the Commission intends to procure an
entity that could serve all three communities rather than three
different entities. To encourage responses to the competitive
procurement, the terms, "urban" and "rural," communities are
interpreted broadly.

Because the pilot project will target training for trade affected
workers, it is crucial that there be referrals from the Texas Work-
force Centers as defined in 40 TAC Chapter 801, Subchapter B
and other sources if applicable. The Commission requires that
close coordination be specified in the request for proposal and
also recognizes that coordinating with the Boards could be in a
number of forms, such as through memoranda of understanding
regarding referral of clients or other means. The Boards are not
envisioned as the direct grant recipients; however, the Boards
play a critical role in the success of the pilot project as one of the
primary referring entities for the eligible individuals to become
aware of the option to engage in the pilot project. The response
to the request for proposal shall contain proof of support by the
respective Board of the entity responding to the proposed pilot
project.

Randy Townsend, Chief Financial Officer, has determined that
for the first five years the rule is in effect, the following statements
will apply:

there are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
this rule;
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there are no estimated reductions in costs to the state or to local
governments expected as a result of enforcing or administering
this rule;

there are no estimated losses or increases in revenue to the state
or to local governments as a result of enforcing or administering
this rule;

there are no foreseeable implications relating to costs or rev-
enues to the state or to local governments as a result of enforcing
or administering this rule; and

there are no anticipated costs to persons who are required to
comply with this rule as proposed.

Mr. Townsend has also determined that there is no anticipated
adverse impact on small businesses as a result of enforcing
or administering this rule because this rule only clarifies what
is already required in the statute, or rules governing fiscal and
operational accountability of the management of the accounts.
Any costs that are required for proper administration of the pilot
project are in part funded with the funds awarded in response to
the request for proposal.

Luis Macias, Director of Workforce Development, has deter-
mined that for each year of the first five years that this rule will be
in effect, the public benefit anticipated as a result of the adoption
of the proposed rule will be to assist the public in engaging in the
Texas Adult Technology Training Pilot Project that will provide
a more skilled workforce to meet the needs of employers by
improving the technology skills of eligible individuals through
bilingual training.

James Barnes, Director of Labor Market Information, has deter-
mined that there is no foreseeable negative impact upon employ-
ment conditions in this state as a result of this proposed rule.

Comments on the proposed section may be submitted to
John Moore, Assistant General Counsel, Texas Workforce
Commission, 101 East 15th Street, Room 614, Austin, Texas
78778-0001; Fax Number (512) 463-1426; or E-mail to
John.Moore@twc.state.tx.us. Comments must be received by
the Texas Workforce Commission no later than thirty (30) days
from the date this proposal is published in the Texas Register.

The rules are proposed under Texas Labor Code §§301.061,
301.0674, 301.068 and 302.002, which provide the Texas Work-
force Commission with the authority to adopt, amend, or repeal
such rules as it deems necessary relating to Texas Workforce
Commission’s services and activities, and particularly the tech-
nology training pilot project.

The proposed rules affect Texas Labor Code Title 4.

§833.31. Purpose and Intent.

(a) Purpose. The purpose of the Texas Adult Technology
Training Pilot Project is to meet the needs of employers for a skilled
and trained workforce by implementing Texas Labor Code§301.0674,
and by providing eligible trade affected displaced workers with an
opportunity to improve technology skills.

(b) Intent. The Commission’s intent is for those entities
awarded funds under this pilot project to maximize the use of public
and private funds to the fullest extent feasible, and to collaborate and
coordinate service strategies with any and all availableresources in the
pilot area to assist eligible displaced workers to develop technology
skills and attain economic self-sufficiency.

§833.32. Program Design and Funding.

(a) The design for the Texas Adult Technology Training Pilot
Project consistsof theissuanceof arequest for proposalsfrom qualify-
ing private, public, nonprofit or for-profit organizations for the admin-
istration of thepilot project for tradeaffected workersasdefined in this
subchapter. Thepilot project shall bedesigned to meet theneedsof em-
ployersfor skilledworkersby providingbilingual basiccomputer train-
ing designed to increase workers’ access to: computer-assisted learn-
ing opportunities; job search opportunities, via theInternet, throughout
their training; technology-oriented career training such asOfficeTech-
nology Assistant; and the distance learning opportunitiesoncethey are
employed to facilitate continuous learning and training to prepare for
changes in the labor market. The pilot project continues through 2005
pursuant to Texas Labor Code §301.0674.

(b) The Commission may determine the amount of funds for
use in the pilot project during the annual budget process or as funds
may be identified for use on the pilot project.

(c) The Commission may designate the pilot area.

(1) The pilot area shall be a definable region of the state,
such as a local workforce development area or county.

(2) Thepilot areamay beoneor moreof thefollowing com-
munities:

(A) an urban community;

(B) a rural community; or

(C) a community in the region of the state that borders
the United Mexican States (border community).

(3) Unless otherwise determined by the Commission, for
the first year of the pilot project, the pilot area shall include one pilot
area that has all three communities referenced in paragraph (2) of this
subsection, including an urban, rural and a border community.

(d) Eligible individuals shall consist of individuals that have
been determined eligibleby theAgency for NAFTA-TAA or TradeAd-
justment Assistance. Theeligible individualsincludethoseindividuals
determined eligible under the TradeAct of 1974 (19 USC 101 et seq.),
as amended, and including but not limited to, the modifications as ap-
plicable under the Trade Act of 2002 signed August 6, 2002. Eligible
individuals will be referred to as "trade affected workers."

(e) An eligible educational institution for providing the train-
ing under the pilot project shall include one or more of the following:

(1) an Eligible Training Provider as defined in 40 TAC
Chapter 841 relating to the Workforce Investment Act;

(2) an "institution of higher education" as described in
Higher Education Act of 1965 §481(a)(1) or §1201(a) (20 U.S.C.A.
§1088(a)(1) or §1141(a)), as such sections were in effect on August
21, 1996;

(3) a "postsecondary vocational education school" that is
an area vocational education school as defined in Carl D. Perkins Vo-
cational and Applied Technology Education Act §521(4) subparagraph
(C) or (D) (20 U.S.C.A. §2471(4)) that is in any State (as defined in 20
U.S.C.A. §2471(33), assuchsectionswereineffect on August 21, 1996
as may be amended; or

(4) any other instituteor entity ableto providetraining con-
sistent with the applicable funding sources for the Adult Technology
Training Pilot Project.

(f) The request for proposal shall set forth additional require-
ments related to the delivery of training services consistent with the
pilot project design set forth in this subchapter.
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(g) An entity eligible for administering the pilot project may
include but shall not be limited to the following:

(1) an employer;

(2) an Eligible Training Provider;

(3) a nonprofit organization that is incorporated under In-
ternal Revenue Code §501(c)(3);

(4) a local government entity; or

(5) any other entity that is an eligible education institution
as defined in this section.

(h) The entity for administering the pilot project shall:

(1) submit a complete proposal in response to the require-
ments listed and discussed in the request for proposal package for the
Texas Adult Technology Training Pilot Project;

(2) have linkages with the applicable Board;

(3) have or develop a procedure to ensure that referrals of
eligible trade affected workers as set forth in this subchapter are made
from referral entities that shall includetheTexas Workforce Centersas
defined in 40 TAC Chapter 801;

(4) demonstrate other collaborative relationships and/or
agreements with local support service entities and eligible training
providers that would enhance the pilot; and

(5) have or demonstrate the ability to meet the require-
ments, policies, and procedures that may be defined in the request for
proposal.

(i) The Commission may also consider the entity’s ability to
leverage pilot project funds with any other public or private funds for
the pilot project, as long as the uses of those funds meet the require-
ments of any applicable federal or state statutes and regulations and
meet the requirements of the pilot project as defined in the request for
proposal and subsequent agreement.

§833.33. Administration and Performance

Theadministrator of thepilot project shall submit reportsand informa-
tion to theCommission asrequired for appropriatemonitoring and eval-
uation as determined by the Commission or set forth in the agreement
between the Commission and the administrator of the pilot project.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on August 13, 2002.

TRD-200205260
John Moore
Assistant General Counsel
Texas Workforce Commission
Earliest possible date of adoption: September 29, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 13. CULTURAL RESOURCES

PART 2. TEXAS HISTORICAL
COMMISSION

CHAPTER 26. PRACTICE AND PROCEDURE
13 TAC §26.27

The Texas Historical Commission has withdrawn from consider-
ation the proposed repeal of §26.27 which appeared in the May
24, 2002, issue of the Texas Register (27 TexReg 4479).

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205293
F. Lawerence Oaks
Executive Director
Texas Historical Commission
Effective date: August 14, 2002
For further information, please call: (512) 463-5711

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 410. VOLUNTEER SERVICES AND
PUBLIC INFORMATION
SUBCHAPTER C. CAPITAL IMPROVEMENTS
BY CITIZEN GROUPS
25 TAC §§410.101 - 410.122

The Texas Department of Mental Health and Mental Retarda-
tion has withdrawn from consideration the proposed repeal of
§§410.101 - 410.122 which appeared in the May 10, 2002, is-
sue of the Texas Register (27 TexReg 3905).

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205285

Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: August 14, 2002
For further information, please call: (512) 206-4516

♦ ♦ ♦
CHAPTER 417. AGENCY AND FACILITY
RESPONSIBILITIES
SUBCHAPTER D. PERMANENT
IMPROVEMENTS DONATED BY INDIVIDUALS
OR COMMUNITY GROUPS
25 TAC §§417.151 - 417.158

The Texas Department of Mental Health and Mental Retardation
has withdrawn from consideration proposed new §§417.151 -
417.158 which appeared in the May 10, 2002, issue of the Texas
Register (27 TexReg 3909).

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205284
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: August 14, 2002
For further information, please call: (512) 206-4516

♦ ♦ ♦
PART 5. CENTER FOR RURAL HEALTH
INITIATIVES

CHAPTER 500. EXECUTIVE COMMITTEE
FOR THE CENTER FOR RURAL HEALTH
INITIATIVES
SUBCHAPTER I. COMMUNITY
HEALTHCARE AWARENESS AND
MENTORING PROGRAM
25 TAC §§500.601, 500.603, 500.605, 500.607
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Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed new sections, submitted by the Cen-
ter for Rural Health Initiatives has been automatically withdrawn.
The new sections as proposed appeared in the February 15,
2002, issue of the Texas Register (27 TexReg 1099).

Filed with the Office of the Secretary of State on August 20, 2002.

TRD-200205441

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.

TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 60. SCRAPIE
The Texas Animal Health Commission (commission) adopts
amendments to Chapter 60 concerning Scrapie. This adoption
repeals the current rules, §§60.1-60.3 and replaces them with
adopted new §§60.1-60.7. The rules were published for com-
ment in the April 5, 2002 issue of the Texas Register (27 TexReg
2634). The commission received numerous comments as well
as made some less restrictive changes based on changes in
the federal program. Therefore the text will be republished.

Scrapie is a fatal degenerative disease affecting the central ner-
vous system of sheep and goats. It is a member of a family of dis-
eases known as the transmissible spongiform encephalopathies
(TSEs), which include bovine spongiform encephalopathy (mad
cow disease) and chronic wasting disease (CWD) in deer and
elk. It is caused by a prion protein that destroys brain tissue.
Scrapie is primarily transmitted from an infected female to her
offspring or to other young animals in the flock through contact
with birthing tissues. Clinical signs of the disease usually ap-
pear two to five years after the animal becomes infected. The
third eyelid test has been recognized by USDA as a live animal
test, and is used in conjunction with genotype testing in flocks
for diagnostic purposes.

Scrapie was first recognized as a disease of sheep in Great
Britain and Western Europe over 250 years ago. It was first di-
agnosed in the United States in 1947. Since then, it has spread
to flocks throughout the United States. During calendar year
2001 in Texas, two infected flocks were disclosed. The Scrapie
Eradication Program began in 1952, but it was not successful.
The program was modified in the early 1990s utilizing bloodlines
to identify "high risk" animals. The American Sheep Institute
(ASI) identified scrapie in the U.S. as a major impediment to be-
ing competitive in the marketing arena. The National Scrapie
Eradication Program was implemented by the USDA, APHIS, on
November 1, 2001, through the promulgation of new regulations
in 9 CFR, Parts 54 and 79. These proposed rule changes in
Chapter 60 are to support the federal regulations.

The adopted rule is presented in seven sections. Section 60.1
is entitled, "Definitions." This section defines terms used in the
body of the rule. Section 60.2 is entitled, "Animal Identification

and Record Keeping." This section provides the premise identi-
fication requirements for animals leaving flocks. This will facili-
tate the tracing and identification of infected flocks when infected
animals are disclosed in marketing or slaughter channels. Sec-
tion 60.3 is entitled, "Interstate Movement of Sheep and Goats."
These identification requirements are for animals transported
into Texas. This section is intended to protect the resident pop-
ulation from the introduction of scrapie as well as to facilitate the
tracing of infected imported animals back to their flocks of ori-
gin. Section 60.4 is entitled, "Monitoring and Surveillance." This
section provides the tools for identifying infected flocks. Sec-
tion 60.5 is entitled, "Restrictions of Infected and Source Flocks
and Exposed, High-Risk, and Suspect Animals." This section is
intended to prevent the spread of scrapie in the population. Sec-
tion 60.6 is entitled, "Requirements for Flock Plans, Post-Expo-
sure, and Monitoring Plans." This section is intended to provide
the framework for the eradication of scrapie from infected flocks.
Section 60.7 is entitled, "Exhibition Requirements." The purpose
of this section is to prevent the transmission of the disease in ex-
hibition channels.

The commission made some changes in response to changes in
the federal standards. The federal classification will now make
distinctions on the genetic risk posed by the animal The geno-
type of the animal poses different levels of risk. Some animals
genetic type makes them no risk, "RR", a low risk "QR" or "HR",
or high risk, "QQ". In recognition that no risk or low risk ani-
mals may be not pose a need to be handled the same under
the rules modifications have been made in recognition. A def-
inition for Genetic Risk was added to the definitions as well as
clarification in the definition of high risk. In Section 60.2 in clari-
fication was added to note that the required identification is "offi-
cial identification." This section was also clarified regarding when
an animal needs to be retagged and who needs to maintain
those records as well as further enumeration as to what infor-
mation must be kept with those records. Section 60.3, regarding
Interstate Movement, clarifications were made regarding what
needed to be recorded on a Certificate of Veterinary Inspection
for animals for breeding purposes and those animals in breed-
ing channels. For §60.5, Management of Affected and Source
Flocks, clarification was added to address destinations made on
the genetic risk of the animal. Section 60.6, Requirements for a
Flock Plan, was modified to reflect the distinctions in the genetic
risk of the animal. Section 60.7, regarding Exhibition Require-
ments, clarification was added about penning the animals sepa-
rately.

The commission received a number of comments. The first com-
menter started with §60.2 and wanted to know why commercial
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goats are exempted from premise identification requirements.
The commission provides that commercial goats are not cur-
rently required to be identified because it is not required in the
APHIS UM&R and CFR standards and there is not a consensus
of opinion on the part of the goat industry on this topic. Then
the commenter asked regarding §60.7, for the purposes of ex-
hibition, why are there restrictions placed on ewes and nannies
in gestation within 30 days of pre- and postpartum? The com-
mission responds that Scrapie can be transmitted through any
discharge (which can occur as early as 30 days prior to parturi-
tion and continue for as long as 30 days after lambing or kidding)
from the reproductive tract of an infected animal; therefore, pre-
cautions should be made to minimize the potential for exposure
at shows and exhibitions.

The second commenter commented on §60.1, and the defini-
tion for an adjacent flock which provides for a flock of sheep or
goats that share a fence or contiguous property. The Commis-
sion agrees and the definition has been changed to "flocks of
sheep or goats on contiguous properties" because it is more ap-
propriate. The commenter also noted the definition for flock plan,
which provides for sheep or goats commingled with sheep, not to
include goats not commingled with sheep. The Commission dis-
agrees and provides that flock plans are for exposed or affected
sheep and/or goats. However, the definition of flock has been
altered, deleting the phrase "apply to purebred and commercial
sheep," leaving "all animals" (referring to sheep and/or goats).
The commenter also noted the definition for premise identifica-
tion eartag. The commenter wants to add "(a)ll sheep and goats
to be tagged when they are sold and leave the premise of origin
irregardless of age or gender." The commission disagrees that
the animals should not be identified with a premise eartag be-
cause there is not a consensus of opinion on this topic from the
sheep and goat industry and the requirements for more stringent
tagging would be contrary to USDA/APHIS’s Uniform Methods
& Rules (UM&R) and the Code of Federal Requirements (CFR).
The commenter also noted §60.7, regarding Exhibition Require-
ments, and that goats not commingled with sheep are low-risk
and, therefore, no separate penning is necessary. The Commis-
sion believes that commingling of goats from several flocks is
unwise because the disease status of the flocks cannot be as-
certained, so there is potential for exposure if an infected animal
is among them.

Another comment noted §60.1, the definition for Blackface
Sheep. The difference between blackfaced hair sheep and
wool sheep needs to be defined. The commission agrees: The
definition has been altered, inserting "wool" preceding "sheep of
unknown ancestry." Also added was the statement that black or
dark-faced hair sheep are in this category. The commenter also
commented regarding adjacent flock and commingling by noting
that animals located across the road or waterway are considered
to be at risk of exposure; whereas, scrapie can be transmitted
only when physical contact occurs. The Commission agrees and
would note that the definition of adjacent flock has been altered
to read "sheep and goats on contiguous properties." Another
comment was regarding limited contact and that it should be
better defined to not include contact through contaminated sur-
gical or insemination equipment. The commission agrees and
an explanation is added to include, "embryo transfer, artificial
insemination equipment, and surgical tools must be sterilized
between animals for these instances to be considered limited
contact." Another comment was regarding §60.7, Exhibition
Requirements, and stated that there was concern expressed
about fairs and shows being instances of "limited contact," but

animals can be considered "exposed" if indirect contact is made
in an area where an animal with a vaginal discharge has been.
The commission clarifies the concept that vaginal discharge
can contaminate the environment with the prion protein. That
is why animals within 30 days of pre- and postpartum must be
segregated at a show, and the area in which they are housed
must be decontaminated before other animals are introduced
into the area.

Another commenter had a comment regarding the Animal Identi-
fication Requirements and wanted to know why not require every
sheep and goat sold to be tagged with a premise ID tag? The
commission disagrees because requiring the premise identifica-
tion of all animals before they leave the farm of origin would be
contrary to APHIS UM&R, and CFR standards. Also, the com-
mission notes that there is not a consensus of opinion by the
industry on this topic.

Another commenter wanted to know for §60.2, Animal Identifica-
tion Requirements, why lump dairy goats in with meat goats and
sheep tagging requirements. The commission would note that
the rule has made provisions for registered goats to use an alter-
native means of identification in the form of the registration tattoo
when in the accompaniment of registration papers and thereby
not limit those animals to being tagged.

The final commenter had several comments. First, he noted that
regarding §60.1, the definition, for "adjacent flocks" could mean
that a flock could be quarantined if their neighbor or another flock
across the fence or road have been exposed to scrapie. The
commission agrees and has changed the definition to read to be
only applicable to flocks of sheep or goats on contiguous prop-
erties. He then noted that in the definition for "Blackface Sheep"
there is a concern that the statement "except for hair sheep" in
the definition is ambiguous. The commission agrees and that
definition has been altered, inserting "wool" preceding "sheep
of unknown ancestry." Also added was a statement that black
or dark-faced hair sheep are in this category. He stated that
definition for Commercial Sheep and Goats is incomplete. The
commission agrees: The statement "or for human consumption"
has been added after "...fiber production...." He also noted that
a definition for low risk commercial sheep needs to be added.
The commission agrees: The definition for low risk commercial
sheep was inadvertently omitted in the original set of regulations.

4 TAC §§60.1 - 60.3

The repeals are adopted under the following statutory author-
ity as found in Chapter 161 of the Texas Agriculture Code. The
commission is vested by statute, Section 161.041 (a), with the re-
quirement to protect all livestock, domestic animals, and domes-
tic fowl from disease. The commission is authorized, by Section
161.041 (b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the com-
mission determines that a disease listed in Section 161.041 of
this code or an agent of transmission of one of those diseases
exists in a place in this state among livestock, or that livestock
are exposed to one of those diseases or an agent of transmis-
sion of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place. That
is found in Section 161.061.

As a control measure, the commission by rule may regulate
the movement of animals. The commission may restrict the
intrastate movement of animals even though the movement
of the animals is unrestricted in interstate or international
commerce. The commission may require testing, vaccination,
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or another epidemiologically sound procedure before or after
animals are moved. That is found in Section 161.054. An agent
of the commission is entitled to stop and inspect a shipment of
animals or animal products being transported in this state in
order to determine if the shipment originated from a quarantined
area or herd; or determine if the shipment presents a danger to
the public health or livestock industry through insect infestation
or through a communicable or noncommunicable disease. That
authority is found in Section 161.048. Section 161.005 provides
that the commission may authorize the executive director or
another employee to sign written instruments on behalf of the
commission. Section 161.061 provides that if the commission
determines that a disease listed in Section 161.041 of this code
or an agency of transmission of one of those diseases exists in
a place in this state among livestock, exotic livestock, domestic
animals, domestic fowl, or exotic fowl, or that they are exposed
to one of those diseases or an agency of transmission of one of
those diseases, the commission shall establish a quarantine on
the affected animals or on the affected place.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 12, 2002.

TRD-200205251
Gene Snelson
General Counsel
Texas Animal Health Commission
Effective date: September 1, 2002
Proposal publication date: April 5, 2002
For further information, please call: (512) 719-0714

♦ ♦ ♦
4 TAC §§60.1- 60.7

The new rules are adopted under the following statutory author-
ity as found in Chapter 161 of the Texas Agriculture Code. The
commission is vested by statute, Section 161.041 (a), with the re-
quirement to protect all livestock, domestic animals, and domes-
tic fowl from disease. The commission is authorized, by Section
161.041 (b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock. If the com-
mission determines that a disease listed in Section 161.041 of
this code or an agent of transmission of one of those diseases
exists in a place in this state among livestock, or that livestock
are exposed to one of those diseases or an agent of transmis-
sion of one of those diseases, the commission shall establish a
quarantine on the affected animals or on the affected place. That
is found in Section 161.061.

As a control measure, the commission by rule may regulate
the movement of animals. The commission may restrict the
intrastate movement of animals even though the movement
of the animals is unrestricted in interstate or international
commerce. The commission may require testing, vaccination,
or another epidemiologically sound procedure before or after
animals are moved. That is found in Section 161.054. An agent
of the commission is entitled to stop and inspect a shipment of
animals or animal products being transported in this state in
order to determine if the shipment originated from a quarantined
area or herd; or determine if the shipment presents a danger to
the public health or livestock industry through insect infestation
or through a communicable or noncommunicable disease. That

authority is found in Section 161.048. Section 161.005 provides
that the commission may authorize the executive director or
another employee to sign written instruments on behalf of the
commission. Section 161.061 provides that if the commission
determines that a disease listed in Section 161.041 of this code
or an agency of transmission of one of those diseases exists in
a place in this state among livestock, exotic livestock, domestic
animals, domestic fowl, or exotic fowl, or that they are exposed
to one of those diseases or an agency of transmission of one of
those diseases, the commission shall establish a quarantine on
the affected animals or on the affected place.

§60.1. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

(1) Accredited Veterinarian - a veterinarian approved by
the Commission and the USDA in accordance with the provisions 9
CFR Part 161.

(2) Adjacent Flock - flock of sheep or goats on contiguous
property.

(3) Administrator - the administrator of APHIS or any em-
ployee of USDA to whom the Administrator has delegated to act for
the Administrator.

(4) Animal - a sheep or goat.

(5) APHIS - Animal and Plant Health Inspection Service,
an agency of the USDA, or employees thereof.

(6) Approved Laboratory - a diagnostic laboratory ap-
proved by the TAHC and the USDA to conduct one or more scrapie
tests, or genotype tests.

(7) Approved Test - a test for the diagnosis of scrape that
is approved by the Administrator of APHIS for use in the scrapie erad-
ication program or certification program.

(8) Blackfaced Sheep - any purebred Suffolk, Hampshire,
Shropshire, or cross thereof, any non-purebred sheep known to have
Suffolk, Hampshire, or Shropshire ancestors, and any non-purebred
wool sheep of unknown ancestry with a black face. Hair sheep with
black or dark faces are not considered to be in this category.

(9) Breed Associations and Registries - organizations that
maintain the permanent records of ancestry or pedigrees of animals (in-
cluding the animal’s sire and dam), individual identification of animals,
and/or ownership of animals.

(10) Certificate of Veterinary Inspection - a numbered in-
terstate Certificate of Veterinary Inspection or a similar titled document
that is a record of veterinary health inspection of one or more animals,
issued on an official form by an accredited veterinarian from the state
of origin. A Certificate of Veterinary Inspection shall be valid for 30
days following the inspection of the animals.

(11) Commercial Sheep or Goat - any animal from a flock
from which animals are moved either directly to slaughter or through
slaughter channels to slaughter or any animal that is raised only for
meat or fiber production, or for commercial breeding purposes, and is
not registered with a sheep or goat registry or used for exhibition.

(12) Commingle, Commingled or Commingling - animals
grouped together having physical contact with female animal(s) dur-
ing or up to 30 days after she (they) lambed, kidded, or aborted, or
while visible vaginal discharge was present, including contact through
a fence, but not limited contact.
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(13) Consistent State - A state listed in 9 CFR 79.1, that
the APHIS Administrator has determined as conducting an active State
scrapie control program.

(14) Designated Scrapie Epidemiologist - A State or Fed-
eral epidemiologist with a knowledge of scrapie epidemiology, and des-
ignated by APHIS to make decisions about the use and interpretation of
diagnostic tests, field investigation data and the management of scrapie
affected flocks.

(15) Destroyed or Destruction - animals that are:

(A) Euthanized by a means other than slaughter and the
carcass disposed of by means authorized by the Administrator; or,

(B) in the case of exposed or high-risk animals that are
not known to be infected, either euthanized or disposed of by slaughter;
or,

(C) moved to a quarantined research facility, if Execu-
tive Director of TAHC and Administrator has approved the movement.

(16) Direct Movement to Slaughter - animals that are trans-
ported to a facility for slaughter without stop or unloading en route,
other than for food and water, during which the animals are not com-
mingled with any other animals.

(17) Epidemiological Investigation - an investigation to de-
termine the risks or presence of a condition affecting a population of
animals or animal products.

(18) Exposed Animal:

(A) Any animal that has been in a flock at the same time
as a scrapie-positive animal excluding limited contact; or,

(B) any animal born in a flock after a scrapie-positive
female animal was born into that flock or lambed in that flock, unless
it has been after that flock completes the requirements of a flock plan;
or,

(C) any animal that was commingled with a scrapie-
positive female during or up to 30 days after she lambed, kidded, or
aborted, or while a visible vaginal discharge was present, including
during activities such as shows and sales or while in marketing chan-
nels; or, any animal in a non-compliant flock

(19) Exposed Flock - any flock in which a scrapie-positive
animal was born or lambed. Any flock that currently contains a female
high-risk, or suspect animal, or that once contained a female high-risk,
or suspect animal that lambed in the flock and from which tissues were
not submitted for official testing and found negative. A flock that has
competed a post-exposure management and monitoring plan following
the exposure will no longer be an exposed flock.

(20) Flock - all animals that are maintained on a single
premises and all animals under common ownership or supervision on
two or more premises with animal interchange between the premises.
Changes in ownership of part or all of a flock do not change the identity
of the flock or the regulatory requirements applicable to the flock. The
term "flock" shall be interchangeable with the term "herd." More than
one flock may be maintained on a single premise if:

(A) the flocks are enrolled as separate flocks in the
Scrapie Flock Certification Program.

(B) a State or APHIS representative determines, based
upon examination of flock records, that:

(i) no animals have moved between flocks

(ii) the flocks never commingle and are kept at least
30 feet apart at all times or are separated be a solid wall through which
contact cannot occur;

(iii) the flocks have separate flock records and iden-
tification; the flocks have separate lambing facilities, including build-
ings and pastures, and a pasture or building used for lambing by one
flock is not used by the other flock at any time;

(iv) the flocks do not share equipment without clean-
ing and disinfection in accordance with the guidelines published in the
Scrapie Eradication UM & R standards.

(21) Genetic Risk determined by genotype at codon 171.

(A) High Risk: QQ

(B) No Risk: RR

(C) Low Risk: QR, HR

(22) Flock of Origin - the flock in which an animal most
recently resided. The determination that an animal originated in a flock
must be based either on the physical presence of the animal in the flock,
the presence of official identification on the animal traceable to the
flock, the presence of other identification on the animal that is listed
on the bill of sale, or other evidence, such as registry records.

(23) Flock Plan - a written management agreement signed
by the owner of the flock, the accredited veterinarian, if one is em-
ployed by the owner, and a State or APHIS representative in which
each participant agrees to undertake actions specified in the flock plan
for a flock that contains high-risk or an exposed animal. As part of a
flock plan, the flock owner must provide the facilities and personnel
needed to carry out the requirements of the flock plan. The flock plan
must include the requirements in 9 CFR 54.5.

(24) Goats - Animals of the genus Capra.

(25) High-Risk Animal -

(A) a sexually intact female, that has tested QQ at codon
171 or AA at codon 136.

(B) the progeny of a scrapie-positive dam; or,

(C) born in the same flock during the same lambing sea-
son as progeny of a scrapie-positive dam, unless the progeny of the
scrapie-positive dam are from separate contemporary lambing groups;
or,

(D) born in the same flock during the same lambing sea-
son that a scrapie-positive animal was born, or during any subsequent
lambing season, if born before that flock completes the requirements
of a flock plan; or,

(E) an exposed female sheep that has not tested QR,
HR, or RR at codon 171; or,

(F) designated as a high-risk animal by the Designated
Scrapie Epidemiologist.

(26) Infected Flock - the flock of origin of a female animal
that a representative of the TAHC or USDA has determined to be:

(A) A scrapie-positive animal; or,

(B) A flock that a scrapie-positive animal has resided
unless an epidemiological investigation conducted by a representative
of the TAHC or USDA shows that the animal did not lamb or abort in
the flock.

(C) A flock will no longer be considered an infected
flock after it has completed the requirements of the Flock Plan.
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(27) Interstate Commerce - trade, traffic, transportation, or
other commerce between a place in a State or any place outside of that
State, or between points within a State but through any place outside
of that State.

(28) Limited Contact - incidental contacts between animal
off the flock’s premises such as:

(A) at fairs, shows, exhibitions, and sales; or,

(B) between ewes being inseminated, flushed, or im-
planted; or,

(C) between rams at ram test or collection stations; or,

(D) as determined by the Designated Scrapie Epidemi-
ologist;

(E) do not include any contact, incidental or otherwise,
with an animal during or up to 30 days after she has lambed, kidded,
or aborted, or when there is any visible vaginal discharge.

(F) do not include any activity where uninhibited con-
tact occurs, such a sharing an enclosure, or residing in other flocks
for breeding or other purposes, except as allowed by the Scrapie Flock
Certification Program standards. Note: Embryo transfer, artificial in-
semination equipment, and surgical tools must be sterilized between
animals for these contacts to be considered to be limited contacts.

(29) Live-Animal Screening Test - any test for the diagno-
sis of scrapie in a live animal that is approved by the APHIS Adminis-
trator but not necessarily definitive for diagnosing scrapie, and is con-
ducted in an Approved Laboratory.

(30) Low-Risk Commercial Sheep - animals that are identi-
fied with an official eartag that are commercial whitefaced, whitefaced
cross, or commercial hair sheep, from a flock with no known risk fac-
tors for scrapie, including any exposure to female blackfaced sheep and
that are not scrapie-positive, suspect, high-risk, or exposed animals and
are not animals from infected, source, or exposed flock. Low-risk com-
mercial sheep may exist in a State where scrapie has not been diagnosed
in the previous 10 years in commercial whitefaced, whitefaced cross,
or hair sheep that had not commingled with female blackfaced sheep.

(31) Low-Risk Goat - A goat that is not scrapie-positive,
high-risk, or exposed, and that has not been commingled with sheep,
except low-risk commercial sheep, and/or that is from:

(A) A state in which scrapie has not been identified in
a goat during the previous 10 years.

(B) A state in which scrapie has been identified in a goat
during the previous 10 years, but the scrapie-positive goat was not born
in the state and had resided in the state for less than 72 months and did
not kid while in the state; or,

(C) A state in which scrapie has been identified in a goat
during the previous 10 years, and the scrapie-positive goat was com-
mingled with sheep, but flock records allowed an epidemiological in-
vestigation to be completed and all resulting infected, source, and ex-
posed goat herds have completed flock plans and are in compliance
with post-exposure monitoring plans.

(32) National Veterinary Services Laboratories (NVSL) -
The National Veterinary Services Laboratories of USDA-APHIS-Vet-
erinary Services, and its cooperating and contract laboratories.

(33) Non-Compliant Flock:

(A) Any source or infected flock whose owner declines
to enter into a flock plan or post-exposure management and monitoring

plan agreement within 30 days of being so designated, or whose owner
is not compliant with either agreement;

(B) Any exposed flock whose owner fails to make an-
imals available for testing within 60 days of notification, or mutually
agreed date, or whose owner fails to submit to required postmortem
samples;

(C) Any flock whose owner has misrepresented, or who
employs a person who has misrepresented, their scrapie status of an an-
imal or any other information on a certificate, permit, owner statement,
or other official document within the past 5 years; or,

(D) Any flock whose owner or manager has moved an
animal in violation of this chapter within the past 5 years, or who em-
ploys a person who has moved an animal in violation of this chapter
within the past 5 years.

(34) Official Genotype Test - Any test to determine the
genotype of a live or dead animal that is conducted at an Approved
Laboratory, when the animal is officially identified and the samples
used for the test are collected and shipped to the laboratory by either
an accredited veterinarian or a State or USDA representative.

(35) Official Identification - Identification approved by
APHIS and TAHC for use in the scrapie eradication program.

(36) Official Test - Any test for the diagnosis of scrapie in
a live or dead animal that is approved by the Administrator of APHIS
for that use and conducted either at an approved laboratory or at the
NVSL.

(37) Owner - a person, partnership, company, corporation,
or any other legal entity which has legal or rightful title to animals,
whether or not they are subject to a mortgage, or his or her agent.

(38) Permit - The VS Form 1-27, an official document is-
sued in connection with interstate movement of animals, that is issued
by an APHIS or TAHC representative, State representative, or an ac-
credited veterinarian authorized to sign the permit. The permit lists:

(A) Owner’s name and address

(B) Points of origin and destination

(C) Number of animals in the consignment

(D) Purpose of the movement

(E) Statement of whether the animals are scrapie-posi-
tive, high-risk, exposed, or scrapie suspect

(F) The license number of the transporting vehicle.

(G) The seal number (if the shipment is under seal)

(H) Official identification numbers (individual or
premise) Note: This definition does not pertain to the movement of
healthy unexposed animals.

(39) Post-Exposure Management and Monitoring Plan - A
written agreement signed by the owner of the flock, an accredited vet-
erinarian employed by the owner, and a State or APHIS representa-
tive in which each participant agrees to undertake actions specified in
the agreement to monitor for the occurrence of scrapie in the flock
for at least 5 years after the last high-risk or scrapie-positive animal
is removed from the flock or after the last exposure of the flock to a
scrapie-positive animal, unless otherwise specified by a State or APHIS
representative. The flock owner must provide the facilities and person-
nel needed to carry out the requirements of the plan. The plan must
include the requirements specified in 9 CFR 54.8.
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(40) Premises Identification Eartag - An identification
eartag approved by the TAHC and APHIS as being sufficiently tam-
per-resistant for the intended use and providing unique identification
for each premise of origin (officially assigned premise identification
number.

(41) Program - The cooperative State-Federal-Industry
program administered by APHIS and Consistent States to control and
eradicate scrapie.

(42) Scrapie - A non-febrile, transmissible insidious degen-
erative disease affecting the central nervous system of sheep and goats.

(43) Scrapie Control Pilot Project - A pilot project autho-
rized by the APHIS and TAHC in writing, designed to test or improve
program procedures or to facilitate research, in order to control and
eradicate scrapie.

(44) Scrapie Eradication Program - The cooperative State-
Federal program administered by APHIS and Consistent States to con-
trol and eradicate scrapie.

(45) Scrapie Eradication Uniform Methods and Rules
(UM&R) - Cooperative procedures and standards adopted by APHIS
and Consistent States for controlling and eradication scrapie.

(46) Scrapie Flock Certification Program:

(A) a voluntary State-Federal-Industry cooperative ef-
fort established and maintained to reduce the incidence and spread of
scrapie, and which contributes to the eventual eradication of scrapie;
and,

(B) a monitoring program to identify individual flocks
that have been free of evidence of scrapie over specified time periods.

(47) Scrapie Flock Certification Program Standards -
Cooperative procedures and standards adopted by State and APHIS
scrapie certification boards for reducing the incidence and spread of
scrapie, and to identify flocks which have not exhibited clinical signs
of scrapie over specified periods of time.

(48) Scrapie-Positive Animal - An animal for which a di-
agnosis of scrapie has been made by the NVSL or another laboratory
authorized by the Administrator to conduct official scrapie tests in ac-
cordance with 9 CFR 54, through:

(A) histopathological examination of central nervous
system (CNS/brain stem) tissues from an animal with characteristic
microscopic lesions of scrapie; or,

(B) the use of protease-resistant protein analysis meth-
ods including but not limited to live or dead animal for which a given
method has been approved by the Administrator and TAHC on that tis-
sue; or,

(C) bioassay (inoculation of laboratory animals for the
diagnosis of infection); or,

(D) scrapie associated fibrils (SAF) detected by elec-
tron microscopy; or,

(E) any other test method approved by the Administra-
tor in accordance with 9 CFR 54.10.

(49) Sheep - Animals of the genusOvis.

(50) Slaughter Channels - Animals in slaughter channels
include any animal that is sold, transferred, or moved either:

(A) Directly to a slaughter facility; or,

(B) To an individual for custom slaughter; or,

(C) For feeding for the express purpose of improving
the animals’ condition for movement to slaughter.

(51) Source Flock - A flock in which a TAHC or APHIS
representative has determined that at least one animal was born that
was diagnosed as a scrapie-positive animal at the age of 72 months or
less. The determination that an animal was born in a flock must be
based on either:

(A) the presence of official identification on the animal
that is traceable to the flock; or,

(B) the presence of other identification on the animal
that is listed on the bill of sale; or,

(C) registry records showing that the scrapie-positive
animal originated from the flock

(52) State -Texas, or any of the 50 States, the District of
Columbia, the Northern Mariana Island, Puerto Rico, and all territories
or possessions of the United States.

(53) State Representative - An individual employed in ani-
mal health activities by the TAHC, or that is authorized by the State of
Texas to perform functions related to the Program.

(54) Suspect Animal:

(A) An animal exhibiting clinical signs of scrapie and
that has been determined to be suspicious for scrapie by an accredited
veterinarian or a State or APHIS representative:

(i) weight loss despite retention of appetite

(ii) behavioral abnormalities

(iii) pruritis (excessive itching)

(iv) wool pulling

(v) biting at legs or flanks

(vi) lip smacking

(vii) motor abnormalities such as incoordination:

(I) high-stepping gait of forelimbs,

(II) bunny hop movement of rear legs,

(III) swaying of back end.

(viii) increased sensitivity to noise and sudden
movement

(ix) tremors

(x) head pressing

(B) An animal that has tested positive for scrapie or for
the prion protein associated with scrapie on the live animal screening
test, or any other test, unless the animal is designated as a scrapie-
positive animal.

(C) An animal that has had a suspicious or inconclusive
test result on an official live-animal test for scrapie.

(55) Terminal Feedlot:

(A) A dry lot approved by a State or APHIS represen-
tative or an accredited veterinarian authorized to perform this function
where the animals are separated from all other animals by at least 30
feet at all times or are separated by a solid wall through, over, or un-
der which fluids cannot pass and contact cannot occur and from which
animals are moved only to another terminal feedlot or to slaughter; or,
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(B) A pasture approved by a State or APHIS represen-
tative or an accredited veterinarian in which only non-pregnant animals
are permitted, where there is no direct fence-to-fence contact with an-
other flock, and from which animals are moved only to another terminal
feedlot or directly to slaughter.

(56) TAHC - Texas Animal Health Commission, or repre-
sentatives thereof.

(57) USDA - United States Department of Agriculture,
APHIS, ARS, or representatives thereof

§60.2. Animal Identification and Record Keeping.

(a) The following classes of sheep and goats shall be identified
using official identification eartags and applied before they are moved
from the farm for intrastate or interstate commerce, exhibition, or to be
commingled with animals from other farms.

(1) Animals to be identified:

(A) All sheep 18 months of age and older

(B) All breeding sheep regardless of age

(C) Sexually intact show or exhibition animals

(D) All breeding goats, except low risk goats

(E) If the animals are registered, an acceptable alterna-
tive to premise identification eartag is the registration tattoo when the
animal(s) are accompanied by the registration papers.

(F) All exposed, Scrapie-positive, suspect, test-posi-
tive, and high-risk animals

(2) Wethers or commercial goats that haven’t had contact
with sheep, are exempt from identification requirements.

(b) Animals shall be identified with premises identification
prior to commingling with animals from other farms.

(c) Issuance of premises identification numbers:

(1) The TAHC will issue a premises identification number
to each sheep and goat owner upon request. The premises identification
will consist of the State Postal abbreviation (TX) followed by up tofive
alphanumeric digits.

(2) Livestock auction markets, slaughter establishments,
and owner agents (such as agriculture science instructors, veterinari-
ans, and Texas Cooperative Extension Agents representing 4 H clubs)
may also request and receive premises identification.

(d) Official identification:

(1) Only USDA provided or approved tags shall be used.

(2) Premises eartags shall not be removed, and required
records must be maintained (see 60.2 (e)).

(3) If the animals are registered, an acceptable alternative
to an official eartag is the registration tattoo when the animal(s) are
accompanied by the registration papers.

(e) Eartag application and associated record keeping is the re-
sponsibility of any person handling animals under this regulation. An-
imals do not need to be retagged unless previous tag is lost. Records
shall be maintained on all retagged animals.

(f) Record Keeping:

(1) General Requirements:

(A) For the purpose of officially identifying animals
that are changing ownership, the person acquiring the animals may act

as an agent for the person disposing of or selling these animals. Each
person who buys or sells sheep or goats covered under this regulation
for his or her own account, or as the agent of the buyer or seller,
transports, receives for transportation, offers for sale or transportation,
or otherwise handles sheep or goats must insure that the animals are
identified as required and must maintain records relating to the transfer
of ownership, shipment, or handling of said animals such as auction
market drive-in documents, yarding receipts, sale tickets, invoices and
waybills.

(B) Animals that lose their official identification may
be retagged, provided that all possible flocks of origin are listed in the
record describing the new identification that is applied. Persons who
buy or sell animals that are required to be officially identified must
identify the animals if not already officially identified and must main-
tain records as described in paragraph (3) of this subsection.

(C) Said records shall be maintained for a minimum of
five years after transaction or transport takes place by the person(s)
stipulated in (A).

(D) Said records shall be made available to State or
APHIS representatives, or an authorized accredited veterinarian, upon
request.

(E) Premises identification numbers on scrapie suspect,
positive, exposed, and high risk animals shall be recorded on VS form
5-20, or other acceptable documents, and forwarded to the Designated
Scrapie Epidemiologist.

(2) Information required of persons applying, or recording,
premises identification numbers prior to movement, or sale, of animals
from the premises.

(A) Date officially identified

(B) Date of movement

(C) Number of animals identified

(D) Premises number applied

(E) If born after January 1, 2002:

(i) If not already identified to the flock of birth, in-
sert premises eartag of current owner and record the name and address
of the owner of the flock of birth with the individual animal identifica-
tion number on the premises identification number.

(ii) If bearing that premises identification number
was applied at the flock of birth, that premises identification num-
ber, and (if known) the name and address of the flock of birth shall
be recorded.

(3) Records required of persons who acquire or who sell or
dispose of animals.

(A) following records:

(i) The number of animals acquired.

(ii) The date of purchase or acquisition.

(iii) The name and address of the person, or market,
from whom the animals were purchased or otherwise acquired.

(iv) The species and breed or class of animal.

(B) Persons who sell or dispose of sheep or goats must
maintain the following records:

(i) The number of animals sold or disposed of.

(ii) The date of sale.
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(iii) The name and address of the buyer or person
who acquired the animals.

(iv) The species and breed or class of animal.

(4) Records required of persons (such as accredited veteri-
narians, markets, dealers, or agents) who apply premises identification
that is not assigned to the owner of the premises of origin must record
the following information (eartags do not have to be applied in animals
already bearing premises identification) and maintained for a minimum
of 5 years: For animals without official identification.

(A) The date tagged.

(B) The number of sheep and the number of goats iden-
tified.

(C) The serial numbers applied.

(D) The name and address of the owner of the flock of
origin.

(E) If the person who currently owns the animals is dif-
ferent from the owner of the flock of origin or birth, the current owner’s
name and address.

(F) If the owner of the flock of birth is different from
the owner of the flock of origin, and if the animals were born after
January 1, 2002, the name and address of the owner of the flock of
birth if known.

(5) Records required of persons overseeing terminal feed-
lots:

(A) Must be maintained for a minimum of 5 years after
the animal leaves the feedlot

(B) Shall include the name and address of the person
consigning the animal to the feedlot

(C) Shall include the name and address of the slaughter
establishment to which the animal is consigned

(D) These records must be made available, upon
request, to a TAHC or APHIS representative.

§60.3. Interstate Movement of Sheep and Goats into Texas.

(a) General Requirements:

(1) The TAHC has the authority to deny permission to
transport any animal or animal product into Texas if there is a risk of
infection or transmission of disease associated with the shipment.

(2) Certificates of Veterinary Inspection, and other trans-
portation records, shall be kept by each person who buys, sells or trades
for him/herself, ore as the agent of a buyer or seller, transports, receives
for transportation, offers for sale or transportation, or otherwise handles
the sheep and goats in interstate commerce for a period offive years af-
ter the animals entered Texas and shall be available for inspection upon
request of a TAHC or APHIS representative, or authorized veterinar-
ian. Animals in any load or part of a load may be inspected enroute or
after arrival.

(3) Animals entering Texas without a valid Certificate of
Veterinary Inspection, or proper premises identification of the animals,
shall be placed under hold order and held at the expense of the owner,
manager, and/or transporter until released by a TAHC or APHIS rep-
resentative or authorized accredited veterinarian. Animals under hold
order for noncompliance with interstate movement requirements will
be released only after the Executive Director of TAHC is satisfied that
the animals do not pose as a disease risk.

(b) Certificate of Veterinary Inspection: The Certificate of Vet-
erinary Inspection must be issued by an accredited veterinarian who ex-
amined the animals and shall indicate that the animals in the shipment
meet all Texas entry requirements.

(1) All Certificates of Veterinary Inspection are valid for 30
days after issuance.

(2) Certificate of Veterinary Inspection shall be available
for inspection anytime enroute or upon arrival.

(3) Information on the Certificate of Veterinary Inspection
shall include:

(A) Complete information on the consignor, consignee,
and flock of origin, including the origination and destination addresses.

(B) Date of inspection

(C) Number of animals in the consignment and descrip-
tion of the animals (breed, gender, and other distinguishing character-
istics).

(D) Premise eartag identification number or official
USDA eartag number, or (if goats accompanied by registration papers)
registration tattoo).

(i) Animals for Breeding Purposes or Exhibition -
All premises identification numbers of official USDA eartag numbers,
or registration tattoos (in the accompaniment of registration papers)
shall be recorded.

(ii) Animals in Slaughter Channels - identification
must be present on the animals but the numbers do not need to be
recorded.

(E) Statement of the purpose for transporting the ani-
mals (for exhibition, breeding purposes, or slaughter)

(F) A statement by the accredited veterinarian issuing
the Certificate that the animals are not exhibiting clinical signs associ-
ated with any infectious disease, including scrapie, at the time of ex-
amination.

(G) A statement by the accredited veterinarian issuing
the Certificate indicating if the animal(s) are not from a scrapie af-
fected, high risk, source, or exposed flock.

(c) Specific Entry Requirements:

(1) Breeding rams, 6 months of age and older, shall have a
negative (ELISA) test for Brucella ovis within 30 days of shipment and
the negative results recorded on the Certificate of Veterinary Inspection.

(2) Animals to be identified by official eartag.

(A) All breeding or exhibition animals shall have offi-
cial premises, or approved USDA, eartag in place and recorded, except:
Registered goats with a registration tattoo and accompanied by regis-
tration papers

(B) All animals in slaughter channels shall have official
premises, or approved USDA, eartag in place, except:

(i) Sheep under 18 months of age

(ii) Goats that have not commingled with sheep

(3) Animals originating from scrapie-affected flocks,
scrapie-positive, suspect, exposed, and/or high risk animals, or sheep
originating from Inconsistent States, shall be granted entry into Texas
on a case-by-case basis only after permission of the Executive Director
of TAHC or the Designated Scrapie Epidemiologist..
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(4) Animals originating from Inconsistent States (without
an active scrapie surveillance and control program) may enter the State
of Texas only if:

(A) Granted an entry permit,

(B) Consigned directly to a terminal feedlot,

(C) Consigned directly to slaughter.

§60.4. Monitoring and Surveillance.

(a) Scrapie Flock Certification Program-Producers have the
opportunity to enroll their flock in this TAHC-APHIS sponsored
program through to certify their flock free of scrapie. Standards
include:

(1) Flocks are monitored for a period offive years for the
presence of clinical signs of scrapie, to achieve "Certified Free" status.

(2) All animals one year of age and older are officially
identified with a tamper resistant premise and individual identification
eartag or at less than 12 months of age if a change of ownership occurs.

(3) Flock owner shall immediately report animals display-
ing clinical signs suspicious of scrapie to his/her veterinarian or an
APHIS or TAHC representative who will conduct an investigation. The
owner shall sacrifice suspicious animals for appropriate histopatholog-
ical testing when requested.

(4) Owner shall maintain records on all acquisitions, de-
partures, movements, births, and account for all deaths in the flock.

(5) Owner shall allow breed associations, livestock mar-
kets, and slaughter facilities to disclose records to TAHC and/or APHIS
representatives if necessary.

(6) Owner shall provide necessary facilities and personnel
to assist in inspections and examination of the flock to:

(A) verify animal identification; and,

(B) check for clinical signs consistent with scrapie; and,

(C) check records for completeness and accuracy.

(7) Owner shall report to the State Certification Board all
acquisitions of sheep from flocks with lower status or from flocks not
participating in the program.

(b) Farm, slaughter, and market surveillance.

(1) Disposition of suspicious animals at the market or on
the farm:

(A) Clinically suspect and test-positive animals may not
be moved from the premises where identified except under permit to a
research facility designated by TAHC or APHIS, to a site for destruc-
tion, or, when appropriate, back to the flock of origin under hold order.

(i) An investigation will be conducted on the animal
and the flock of origin.

(ii) The animal may be purchased for diagnostic pur-
poses and necropsied, or maintained under hold order until it recovers
and is released, or dies and is subjected to a postmortem examination.

(B) Clinically suspect animals identified at slaughter fa-
cilities must be condemned according to Food Safety and Inspection
Service (FSIS) regulations, and samples collected for diagnosis and the
carcass removed from the food chain.

(2) A random sampling of animals at slaughter will be con-
ducted to identify scrapie-infected flocks.

(c) Live animal surveillance testing: TAHC or APHIS repre-
sentatives may conduct live animal sampling on high-risk animals. Re-
strictions on the flock will remain until all high-risk animals have been
tested negative when they die or are culled from the flock.

§60.5. Management of Affected and Source Flocks, and Exposed,
High-Risk, and Suspect animals.

(a) All flocks determined to be infected (as per definition of a
scrapie positive animal in 60.1) shall be placed under quarantine.

(1) All animals and the flock shall be identified.

(A) Red tags for positive or QQ animals.

(B) White tags for all other animals.

(2) The following options shall be offered to the owner.

(A) Standard flock plan

(B) Pilot project flock plan

(C) Post-exposure, management, and monitoring flock
plan

(D) Complete depopulation of the flock with indemnity
(while funds are available)

(E) Flocks whose owners decline the options listed in
subparagraphs (A)-(D) of this paragraph will be designated as non-
compliant and remain under quarantine until the requirements for quar-
antine release are met.

(b) All flocks containing animals suspicious of scrapie, and
source flocks, will be placed under hold order and investigated pending
final determination:

(1) Scrapie suspect animals and animals suspected of other
neurological or chronic debilitating disease are required to be made
available for destruction (depending on the decision of the Designated
Scrapie Epidemiologist) so that diagnostic specimens can be collected
and submitted to an APHIS approved laboratory for diagnostic pur-
poses.

(2) The Designated Scrapie Epidemiologist for any of the
following reasons may remove the suspect designation, of animals re-
ported as positive on the live animal test:

(A) If the animal is not showing clinical signs of
scrapie, is over 18 months of age, is negative on the third eyelid test,
and is RR at the 171 codon on the genotype test; or,

(B) An epidemiological investigation shows the animal
is not likely to be infected and the third eyelid test cannot be done due
to lack of sufficient tissue; or,

(C) The animal is purchased for diagnostic purposed, is
sacrificed, and is negative on the histopathological tests conducted on
tissues submitted.

(3) Require removal of the following animals

(A) Offspring of positives regardless of genotype

(B) Suspects - i.e., animals showing clinical signs or
that are positive on an unofficial test

(C) Scrapie positive animals

(D) Female goats

(E) QQ sheep unless exempted and maintained as de-
scribed in paragraph (4)(E) of this subsection

(4) Cleanup options
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(A) Full flock depopulation - they must either do full
genotype plan or take full depopulation, we will allow them to pick
and choose QR and RR sheep to keep.

(B) Genotype the flock.

(C) Retain RRs only. (There was some concern about
paying indemnity for QR animals.) Require an enhanced basis
PEMMP which would be reviewed annually.

(D) Retain RRs and QRs. Follow with enchanted basic
PEMMP.

(E) Retain RRs, QRs and some QQs under the follow-
ing conditions:

(i) All QQ sheep are quarantined to premise or move
by VS 1-27 to slaughter only and arrangements must be made for them
to be sampled for testing at slaughter, culling or death.

(ii) Keep QQ sheep only if they have negative third
eyelid tests (APHIS pays for one test on each QQ sheep, owner is re-
sponsible for additional tests).

(iii) Full PEMMP as defined in 9 CFR plus the re-
quirements listed here for 5 years after the last positive animal is re-
moved or until all of the original QQs have been removed which ever
is longer.

(iv) Use double tested RR bucks on entire flock i.e.
male animals must be castrated, removed to another premises or tested
twice as RR before they reach sexual maturity. Owner could use a
QR ram but would be required to genotype the offspring, the first year
APHIS would pay for testing, subsequent years would be at owners’
expense. (This will allow producers additional time to find a RR ram.)

(v) QQ sheep will be identified with two forms of
ID, one of which will be an official ear tag or APHIS assigned tattoo
in the case of animals that can not retain an ear tag.

(vi) QR, HR, or RR genotype of animals sold for
breeding purposes must be documented using an official ID and test
document or retested at owners’ expense prior to sale.

(vii) The DSEs determination, based on low scrapie
prevalence in flock and adequate management and facilities, that theses
retained animals poses a minimal risk.

(viii) Establish separate flock with separate equip-
ment for QQ animals.

(ix) Require proper lambing hygiene.

(c) High-risk animals in other flocks that have been traced out
of source or infected flocks will be placed under quarantine until de-
populated and tested or the Designated Scrapie Epidemiologist makes
another determination.

(d) Exposed animals will be placed under hold order and a
post-exposure management and a monitoring plan formulated. The
Designated Scrapie Epidemiologist will determine the final disposition
of the animals.

§60.6. Requirements for Flock Plans, Post-Exposure, Pilot Project
Flock Plans and Monitoring Flock Plans.

(a) The flock owner or his or her agent shall identify all
animals 1 year of age and older within the flock. All animals less than
one year of age shall be identified with an approved tamper resistant
premises identification eartag with individual animal identification
when a change of ownership occurs, with the exception of animals
under 1 year in slaughter channels.

(1) Infected or QQ animals identified with Red tags

(2) All others identified with White or Silver Tags.

(b) Upon request by TAHC or APHIS, the owner of the flock
shall allow an accredited veterinarian or an APHIS or TAHC represen-
tative to collect tissues from animals for scrapie diagnostic purposes
and submit them to an APHIS approved laboratory.

(c) Upon request by a TAHC or APHIS representative, the
owner of the flock shall present animals in the flock, and the required
records, for inspection and testing.

(d) The owner of the flock shall meet TAHC or APHIS require-
ments to monitor for scrapie, prevent its recurrence, and prevent its
spread to other flocks. These include, but are not limited to:

(1) Utilization of a live-animal test;

(2) Restrictions on animals removed from the flock;

(3) Segregated lambing;

(4) Cleaning and disinfection of lambing facilities; and/or,

(5) Education of the flock owner, and personnel, to recog-
nize clinical signs of scrapie and control its transmission.

(e) The flock owner shall immediately report animals exhibit-
ing the following clinical signs to a TAHC or APHIS representative, or
an accredited veterinarian, and shall not remove such animals from the
flock:

(1) weight loss despite retention of an appetite

(2) pruritis (itching)

(3) motor abnormalities such as incoordination

(4) wool pulling

(5) biting at the legs or flanks

(6) lip smacking

(7) high stepping gait of forelimbs

(8) bunny hop movement of rear legs

(9) swaying of the back end

(10) increased sensitivity to noise and sudden movement

(11) tremor

(12) head pressing

(13) or, animals that have tested positive for scrapie on a
live animal screening test or any other test for scrapie.

(f) The following are for flock plans only:

(1) An epidemiological investigation must be conducted
to identify high-risk an exposed animals that currently reside in the
flock or that previously resided in the flock, and all high-risk animals,
scrapie-positive animals and suspect animals must be removed from
the flock. The animals must be removed to an approved research
facility, or by euthanasia and disposal of the carcasses by burial,
incineration, or by other approved methods.

(2) The premises under the flock plan must be cleaned and
disinfected (C & D’d) in accordance with 9 CFR 54.7.

(3) Premises, or a portion of the premises, may be ex-
empted from the cleaning and disinfection if the Designated Scrapie
Epidemiologist determines, based on epidemiological investigation
that the C & D of such buildings, holding facilities, conveyances, or
other material on the premises will not significantly reduce the risk of
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transmission of scrapie. No facility where a scrapie-positive animal
lambed or aborted may be exempted.

(4) The flock owner shall request breed associations and
registries, livestock markets, and packers to disclose records to TAHC
or APHIS representatives to be used to identify trace-ins and trace-outs,
source flocks and exposed and high-risk animals.

(5) The flock owner shall agree to conduct post-exposure
management and monitoring.

(g) The following are the requirements for post-exposure man-
agement and monitoring plans only. The plan requires that a TAHC or
APHIS representative inspect the flock and flock records at least every
12 months. The flock owner shall maintain records for 5 years follow-
ing removal of the animals from the flock. Recorded shall include:

(1) Any identifying marks or tags present on the animal,
including but not limited to the premises identification number, indi-
vidual animal identification number, and any secondary form of iden-
tification the owner may employ;

(2) Sex, year of birth, breed, and (when possible) the sire,
dam, and offspring of the animal;

(3) Date of acquisition and the previous flock owner and
address, if the animal was not born in the flock; and,

(4) Disposition of the animal, including the date and cause
of death, if known, or date of removal from the flock and name and
address of the person to whom the animal was transferred.

(h) Flock plans and post-exposure management and monitor-
ing plans may be modified by the Designated Scrapie Epidemiologist
to accommodate the situation of a particular flock if the modified plan
requires:

(1) A TAHC or APHIS representative inspect the flock and
records at least once every 12 months;

(2) The animals are tested at a level that will result in a 99%
confidence of detecting a one-percent prevalence in the flock (for flock
plans only);

(3) Identification by approved method of all animals leav-
ing the premises of the flock, for purposes other than slaughter, and of
all animals over 18 months of age (as evidenced by the eruption of the
second incisor) in slaughter channels; and,

(4) Record keeping shall include:

(A) For acquired animals, the date of acquisition, name
and address of the person from whom the animal was acquired, and all
identification.

(B) For animals leaving the premises of the flock, the
disposition of the animal, including those animals that are required to
be identified, any identifying marks, and all identification, the date and
cause of death, if known, or date of removal from the flock, and name
and address of the person to whom the animal was transferred.

(5) Continued for at least 5 years.

(i) Post-exposure management and monitoring plans are for
exposed flocks that were not source flocks and in which a scrapie in-
fected animal did not give birth. A Designated Scrapie Epidemiolo-
gist shall determine the testing and monitoring requirements for these
flocks based on the exposure risk of the individual flock.

(j) Waiver of requirements for scrapie control pilot projects is
allowable if approved by the Administrator of APHIS and the state has
a Pilot Project MOU in place.

(k) Minimum Requirements for Pilot Project Flock Plans:

(1) Restriction of high-risk animals to the premises for
movement to slaughter only;

(2) Necropsy and testing of all animals over 14 months of
age that die, particularly high-risk animals;

(3) Third eye-lid testing of all exposed animals over 14
months of age, or when they reach 14 months of age;

(4) Retest of all test eligible animals 18 months after the
last known exposure to scrapie;

(5) Removal of all test-positive animals;

(6) Restrictions on the movements of other animals out of
the flock except to slaughter unless testing or other methods have been
used to insure that they are low risk for spreading scrapie; and,

(7) Genotype testing for use as a selection criteria.

(8) Removal of all QQ animals.

(9) May keep QR and RR animals.

(10) Purchase of RR ram(s).

§60.7. Exhibition Requirements.
(a) Official premises identification is required for sexually in-

tact sheep to be exhibited. For goats, the registration tattoo may be used
in lieu of the eartag if the registration papers are in accompaniment of
the animals.

(b) All female animals over 12 months of age (as evidenced
by the eruption of the first pair of incisors) shall be penned separately
from animals from different flocks. All animals enrolled in the Scrapie
Flock Certification Program shall be handled in such a way that direct
contact does not occur with animals from other flocks of lower status.
Spacing or solid partitions may be used to maintain separation.

(c) If sheep or goats within 30 days pre- or post-parturition,
or have a vaginal discharge, are allowed to show, special arrangements
shall be made to keep them separate from animals from different flocks
and in an area that can and will be properly disinfected, in accordance
with 9CFR 54.7.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 12, 2002.

TRD-200205252
Gene Snelson
General Counsel
Texas Animal Health Commission
Effective date: September 1, 2002
Proposal publication date: April 5, 2002
For further information, please call: (512) 719-0714

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

PART 1. FINANCE COMMISSION OF
TEXAS

CHAPTER 1. CONSUMER CREDIT
REGULATION
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SUBCHAPTER A. REGULATED LOAN
LICENSES
DIVISION 2. APPLICATION FOR LICENSE
AND TRANSFER OF LICENSE
7 TAC §§1.30 - 1.34, 1.36 - 1.40

The Finance Commission of Texas (the commission) adopts the
repeal of 7 TAC §§1.30-1.34 and §§1.36-1.40, concerning licens-
ing procedures. As part of an agency rule review the commission
is concurrently adopting new subchapters to relocate these rules
in a more logical order. The repeal is adopted without changes to
the proposal as published in the July 5, 2002, issue of the Texas
Register (27 TexReg 5912).

This repeal is necessary because the sections have been rewrit-
ten and incorporated into new subchapters.

The agency received no written comments on the proposal.

The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
adopted repeal are Chapter 342, Texas Finance Code and the
rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205387
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
DIVISION 6. LOANS MADE UNDER
CHAPTER 342
7 TAC §§1.101 - 1.107

The Finance Commission of Texas (the commission) adopts the
repeal of 7 TAC §§1.101-1.107, concerning general provisions
of regulated lenders. As part of an agency rule review the com-
mission is concurrently adopting new subchapters to relocate
these rules in a more logical order. The repeal is adopted without
changes to the proposal as published in the July 5, 2002, issue
of the Texas Register (27 TexReg 5912).

This repeal is necessary because the sections have been rewrit-
ten and incorporated into new subchapters.

The agency received no written comments on the proposal.

The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas

Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
adopted repeal are Chapter 342, Texas Finance Code and the
rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205389
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER A. GENERAL PROVISIONS
7 TAC §§1.101 - 1.107

The Finance Commission of Texas (the commission) adopts
new 7 TAC Subchapter A. General Provisions, §§1.101-1.107,
concerning general provisions. As part of an agency rule
review, the commission is concurrently adopting the repeal of 7
TAC §§1.101-1.107 concerning general provisions of regulated
lenders. The new subchapter is adopted without changes to the
proposal as published in the July 5, 2002, issue of the Texas
Register (27 TexReg 5913).

The adopted new subchapter relocates the adopted repealed
rules in a more logical order providing easier access for the pub-
lic.

The agency received no written comments on this proposal.

The new subchapter is adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected by the
adopted new subchapter are Chapter 342, Texas Finance Code
and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205390
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦

27 TexReg 8194 August 30, 2002 Texas Register



SUBCHAPTER B. INTERPRETATIONS AND
ADVISORY LETTERS
7 TAC §1.201

The Finance Commission of Texas (the commission) adopts
new 7 TAC Subchapter B. Interpretations and Advisory Letters,
§1.201, concerning interpretations and advisory letters. As
part of an agency rule review, the commission is concurrently
adopting the repeal of 7 TAC §1.911, concerning interpretations
and advisory letters. The new subchapter is adopted without
changes to the proposal as published in the July 5, 2002, issue
of the Texas Register (27 TexReg 5915).

The adopted new subchapter relocates the adopted repealed
rules in a more logical order providing easier access for the pub-
lic.

The agency received no written comments on this proposal.

The new subchapter is adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected by the
adopted new subchapter are Chapter 342, Texas Finance Code
and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205391
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER C. APPLICATION
PROCEDURES
7 TAC §§1.301 - 1.310

The Finance Commission of Texas (the commission) adopts new
7 TAC Subchapter C. Application Procedures, §§1.301-1.310,
concerning application procedures. As part of an agency rule
review, the commission is concurrently adopting the repeal of
7 TAC §§1.30-1.40, concerning licensing procedures. The new
subchapter is adopted without changes to the proposal as pub-
lished in the July 5, 2002, issue of the Texas Register(27 TexReg
5916).

The adopted new subchapter relocates the adopted repealed
rules in a more logical order providing easier access for the pub-
lic.

The agency received no written comments on this proposal.

The new subchapters are adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt

rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Commis-
sion to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected by the
adopted new subchapters are Chapter 342, Texas Finance Code
and the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205392
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER D. LICENSE
7 TAC §1.405

The Finance Commission of Texas (the commission) adopts an
amendment to 7 TAC §1.405, concerning application process af-
ter suspension or revocation. The amendment is adopted with-
out changes to the proposal as published in the July 5, 2002,
issue of the Texas Register (27 TexReg 5921).

The purpose of the amendment is to make technical changes to
the rule in order to conform with the numbering of adopted new
subchapters in connection with an agency rule review.

The agency received no written comments on the proposal.

The amendment is adopted under Texas Finance Code,
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code, §342.551 authorizes the Finance Com-
mission to adopt rules for the enforcement of the consumer loan
chapter.

The statutory provisions (as currently in effect) affected by the
adopted amendment are Chapter 342, Texas Finance Code and
the rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205393
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
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SUBCHAPTER E. INTEREST CHARGES ON
LOANS
7 TAC §1.504

The Finance Commission of Texas adopts an amendment to
7 TAC §1.504 concerning interest charges in Subchapter E
loans and Subchapter F loans. The amendment is adopted with
changes to the proposal as published in the March 8, 2002,
issue of the Texas Register (27 TexReg 1605).

The purpose of the amendment is to make technical and
conforming changes to the rule that parallels examination
policies. The specific issue relates to the propriety of charging
late charges on single installment loans.

The agency received two written comments on the rule proposal.
One from LoanTec of Kerrville, Texas and the other one was from
McGinnis, Lochridge & Kilgore, LLP of Austin, Texas. The com-
ments specifically focused on Subchapter F loans. One com-
menter believes the lender is entitled to receive payment on the
date agreed to by the borrower when the contract was signed. If
the payment is not paid within 10 days, the lender should earn
additional funds for the time use of the unpaid money. The other
commenter states that a default charge on a single installment
loan is analogous to a default charge on the last installment of a
multiple installment loan. The agency clarified the rule to elim-
inate confusion about the authority to charge a default charge
on the last installment of a multiple installment loan and has in-
cluded these concerns in the adopted amendment.

Section 1.504 provides that default charges may be assessed
on multiple installment loans, but may not be assessed on single
payment loans. At the time at which the payment becomes due,
the loan has matured and, thus, after maturity interest is the ap-
propriate compensation for the delinquency. This compensation
thus permits the lender to earn additional funds for the time use
of the unpaid money, the concern expressed by one of the com-
menters.

Plain language contract forms have been or are being promul-
gated for Subchapter E and F loans. These contracts provide
model clauses that allow default charges. To the extent a lender
uses a model contract form for a single payment subchapter E or
F loan, it is not a violation for a lender to use the model clause so
long as the lender does not collect the default charge on the sin-
gle payment loan. The model contract contains a usury savings
clause and a usury saving clause would absolve any potential
contract violation relating to the default clause language.

The amendments are adopted under the Texas Finance Code
§11.304 and §342.551, which authorizes the Finance Commis-
sion of Texas to adopt rules to enforce Title 4 of the Texas Fi-
nance Code.

These rules affect Texas Finance Code Chapter 342, Subchap-
ters E and F.

§1.504. Default Charges.
(a) Precomputed loans. Additional interest for default may be

charged on a precomputed loans, whether regular or irregular, or on a
precomputed loan contracted for on a scheduled installment earnings
method, to the extent it is authorized by§342.203 or§342.206, Texas
Finance Code.

(b) Interest-bearing loans. Additional interest for default may
be charged on an interest-bearing Subchapter E loan as authorized un-
der§342.203 or§342.206, Texas Finance Code.

(c) Contract required. No default charge may be assessed, im-
posed, charged, or collected unless contracted for in writing by the par-
ties.

(d) Default period. A default charge may not be assessed until
the 10th day after the installment due date. For example, if the install-
ment due date is the 1st, a default charge may not be assessed until the
12th.

(e) Missed payment covered by insurance. When any payment
or partial payment in default is later paid by some form of insurance
such as credit disability insurance, unemployment insurance, or collat-
eral protection insurance, any prior assessment of additional interest
for default must be waived.

(f) Pyramiding prohibited. An authorized lender seeking to
assess additional interest for default in a precomputed loan under
§342.203 or§342.206, Texas Finance Code must comply with the
prohibition on the pyramiding of late charges set forth in the Federal
Trade Commission Credit Practices Rule at 16 C.F.R.§444.4 or in
Regulation AA, 12 C.F.R. Part 227, promulgated by the Board of
Governors of the Federal Reserve Board, as applicable.

(g) Default charge on final installment of multiple payment
loan. A default charge is allowed on the final installment of a mul-
tiple installment loan.

(h) Default charge on single payment loan. A default charge
under Tex. Fin. Code§342.203(d) or§342.206(b) is not allowed on
a single payment loan. After maturity interest may be contracted for,
charged, and collected in a single payment loan.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205394
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: March 8, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER P. REGISTRATION OF RETAIL
CREDITORS
7 TAC §1.911

The Finance Commission of Texas (the commission) adopts the
repeal of 7 TAC §1.911, concerning interpretations and advisory
letters. As part of an agency rule review the commission is con-
currently adopting new subchapters to relocate these rules in a
more logical order. The repeal is adopted without changes to
the proposal as published in the July 5, 2002, issue of the Texas
Register (27 TexReg 5921).

This repeal is necessary because the section has been rewritten
and incorporated into new subchapters.

The agency received no written comments on the proposal.

The repeal is adopted under Texas Finance Code, §11.304,
which authorizes the Finance Commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
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Finance Code, §342.551 authorizes the Finance Commission to
adopt rules for the enforcement of the consumer loan chapter.

The statutory provisions (as currently in effect) affected by the
adopted repeal are Chapter 342, Texas Finance Code and the
rest of Title 4.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205388
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
SUBCHAPTER Q. CHAPTER 342, PLAIN
LANGUAGE CONTRACT PROVISIONS
7 TAC §§1.1211, 1.1212, 1.1214 - 1.1217

The Finance Commission of Texas (the commission) adopts new
7 TAC §§1.1211 - 1.1212, 1.1214 - 1.1217, concerning a plain
language model contract for Subchapter E contracts. New 7
TAC §§1.1211-1.1212, 1.1214-1.1217 includes clauses, disclo-
sures, layout, and font type for Subchapter E plain language con-
tracts. The new rules are adopted with changes to the proposal
as published in the May 17, 2002, issue of the Texas Register
(27 TexReg 4251).

The purpose of the rules is stated in the purpose clause,
§1.1211, and is to implement the provisions of Texas Finance
Code §341.502, which requires contracts for consumer loans
under Chapter 342, whether in English or in Spanish, to be
written in plain language. The rule provides model Subchapter
E contract provisions for use by licensees of the Office of
Consumer Credit Commissioner. Use of the model contract
is optional; however, should a licensee choose not to use the
model contract, contracts must be submitted to the agency in
accordance with the provisions of 7 TAC §1.841.

Section 1.1212 explains the relationship of federal law to the
state requirements. The section describes how conflicts or in-
consistencies shall be resolved.

Section 1.1213 is reserved for Subchapter E definitions and if
necessary will be proposed in the future.

Section 1.1214 details the required format, typeface, and font
for model plain language Subchapter E contracts. The require-
ments are necessary to ensure that the contract will be easy for
consumers to read and understand.

Section 1.1215 identifies the types of provisions that may be in-
cluded in a Subchapter E contract.

Section 1.1216 contains the model clauses. These clauses are
the agency’s interpretation of a plain language version of typical
contract provisions.

Section 1.1217 outlines permissible changes that can be made
to a contract and still comply with the model provision. This sec-
tion provides licensees with flexibility in using a model contract.

Agency received one written comment from Harland Financial
Solutions of Portland, Oregon on the proposal. The commenter
expressed concern of the applicability to banks, savings and
loans associations, and credit unions. The rule does not apply
to banks, savings and loan associations, and credit unions. One
modification has been made to the proposal. The model clause
pertaining to late charges has been conformed to §1.504 as it
relates to the lack of authority to assess default charges on sin-
gle payment loans.

The effective date of the new rules is October 1, 2002. By that
date, a lender needs to make a decision to adopt the model con-
tract or submit a non-standard contract (any contract other than
the model form) for a readability review. The agency will per-
mit lenders until January 1, 2003, to deplete supplies of existing
forms during a transition period after the effective date of the
rules.

The new section is adopted under the Texas Finance Code
§11.304, which authorizes the Finance Commission to adopt
rules to enforce Title 4 of the Texas Finance Code. Additionally,
Texas Finance Code §341.502 grants the Finance Commission
the authority to adopt rules to govern the form of Subchapter E
contracts and to adopt model plain language contracts.

These rules affect Texas Finance Code Chapter 342, Subchapter
E.

§1.1211. Purpose.

(a) The purpose of these rules is to provide a model plain lan-
guage contract in English for Texas Finance Code, Chapter 342, Sub-
chapter E transactions. The establishment of model provisions for these
transactions will encourage use of simplified wording that will ulti-
mately benefit consumers by making these contracts easier to under-
stand. The use of the "plain language" model contract by a licensee
is not mandatory. The licensee, however, may not use a contract other
than a model contract unless the licensee has submitted the contract
to the commissioner in compliance with 7 TAC§1.841. The commis-
sioner shall issue an order disapproving the contract if the commis-
sioner determines the contract does not comply with this section or
rules adopted under this section. A licensee may not claim the com-
missioner’s failure to disapprove a contract constitutes an approval.

(b) These provisions are intended to constitute a complete
plain language Subchapter E contract; however, a licensee is not
limited to the contract provisions addressed by these rules.

§1.1212. Relationship with Federal Law.

In the event of an inconsistency or conflict between the disclosure or
notice requirements in these provisions and any current or future fed-
eral law, regulation, or interpretation, the requirements of the federal
law, regulation, or interpretation will control to the extent of the incon-
sistency. The remainder of the contract will remain in full force and
effect. Use of the Federal Reserve Board’s promulgated model forms
complies with the Truth-in-Lending requirements of this chapter.

§1.1214. Format, Typeface, and Font.

(a) Plain language contracts must be printed in an easily read-
able font and type size pursuant to Texas Finance Code§341.502(a).
If other state or federal law requires a different type size for a specific
disclosure or contractual provision, the type size specified by the other
law should be used.

(b) The text of the document must be set in a readable typeface.
Typefaces considered to be readable include: Times, Scala, Caslon,
Century Schoolbook, Helvetica, Arial, and Garamond.
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(c) Titles, headings, subheadings, captions, and illustrative or
explanatory tables or sidebars may be used to distinguish between dif-
ferent levels of information or provide emphasis.

(d) Typeface size is referred to in points (pt). Because differ-
ent typefaces in the same point size are not of equal size, type face is
not strictly defined but is expressed as a minimum size in the Times
typeface for visual comparative purposes. Use of a larger typeface is
encouraged. The typeface for the federal disclosure box or other dis-
closures required under federal law must be legible, but no minimum
typeface is required. Generally, the typeface for the remainder of the
contract must be at least as large as 8 pt in the Times typeface.

§1.1215. Contract Provision.

A Chapter 342, Subchapter E contract may include, but is not limited
to, the following contract provisions to the extent not prohibited by law
or regulation. If the licensee desires to exercise its rights under one of
the following provisions, it must include the provision in the contract.
A licensee who does not desire to apply a provision is not required
to include it in the contract. For example, if a licensee does not take
a security interest in the borrower’s personal property, the provisions
addressing security interests are not required. A licensee may also ex-
clude non-relevant portions of a model clause. For example, a licensee
who does not routinely finance certain insurance coverages may omit
those non-applicable portions of the model clause.

(1) Identification of the parties, including the name and ad-
dress of each party;

(2) A Truth-in-Lending Act (TILA) disclosure box;

(3) An Itemization of Amount Financed box;

(4) A definition section specifying the pronouns that des-
ignate the borrower and the lender;

(5) A promise to pay;

(6) A late charge provision;

(7) A provision for after maturity interest;

(8) A provision specifying that prepayment is permitted;

(9) A provision specifying the finance charge earnings and
refund method;

(10) A provision authorizing deferments;

(11) A provision contracting for a fee for a dishonored
check;

(12) A provision specifying the conditions causing default;

(13) A provision relating to property insurance;

(14) A provision relating to credit insurance;

(15) A provision regarding the mailing of notices to the
borrower;

(16) Statement of truthful information;

(17) A waiver of notice of intent to accelerate and waiver
of notice of acceleration;

(18) A provision expressing no waiver of licensee’s rights;

(19) A collection expense clause;

(20) A clause providing for joint liability;

(21) A usury savings clause;

(22) A provision stating that if any part of the contract is
declared invalid, the rest of the contract remains valid; and,

(23) Complaints and inquiries notice.

§1.1216. Model Clauses.
(a) Generally. These model clauses are the plain language ren-

dition of contract clauses that have typically been stated in technical
legal terms.

(1) The model clauses refer to the Borrower as "I" or "me."
The Lender is referred to as "you" or "your."

(2) Nothing in this regulation prohibits a contract from in-
cluding provisions that provide more favorable results for the borrower
than those that would result from the use of a model clause.

(b) Itemization of the Amount Financed box. Two model
clauses for the itemization of amount financed are presented in this
subsection. One is for use when the licensee finances an administra-
tive fee. The other is for use when the administrative fee is paid in
cash by the borrower. A licensee may delete portions applicable to
any insurance premiums that are not financed and may also delete
other inapplicable portions. The model clause itemizing the amount
financed reads:

(1) For use when the administrative fee is financed:
Figure: 7 TAC§1.1216(b)(1)

(2) For use when the administrative fee is paid in cash:
Figure: 7 TAC§1.1216(b)(2)

(c) Promise to Pay. The model clause for the borrower’s
promise to pay reads:

(1) For contracts using the Scheduled Installment Earnings
Method: "I promise to pay the Total of Payments to the order of you, the
Lender. I will make the payments at your address above. I will make
the payments on the dates and in the amounts shown in the Payment
Schedule."

(2) For contracts using the True Daily Earnings Method: "I
promise to pay the cash advance plus the accrued interest to the order
of you, the Lender. I will make the payments at your address above. I
will make the payments on the dates and in the amounts shown in the
Payment Schedule."

(d) Late Charge. At the lender’s option, the late charge provi-
sion may be made applicable to loans with more than one installment.
Alternatively, a lender may omit the late charge provision for loans with
a single repayment. The late charge model clause reads: "If I don’t pay
all of a payment within 10 days after it is due, you can charge me a late
charge. The late charge will be 5% of the scheduled payment."

(e) After Maturity Interest. The after maturity interest model
clause reads: "If I don’t pay all I owe when the final payment becomes
due, I will pay interest on the amount that is still unpaid. That interest
will be the higher rate of 18% per year or the maximum rate allowed by
law. That interest will begin the day after the final payment becomes
due."

(f) Prepayment Clause. The model prepayment clause reads:

(1) For contracts using the Scheduled Installment Earnings
Method: "I can make a whole payment early. Unless you agree other-
wise in writing, I may not skip payments. If I make a payment early,
my next payment will still be due as scheduled."

(2) For contracts using the True Daily Earnings Method: "I
can make any payment early. Unless you agree otherwise in writing, I
may not skip payments. If I make a payment early, my next payment
will still be due as scheduled."

(g) Finance Charge Earnings and Refund Method. The model
finance charge earnings and refund method reads:
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(1) For contracts using the Scheduled Installment Earnings
Method, Texas Finance Code§342.201(a):
Figure: 7 TAC§1.1216(g)(1)

(2) For contracts using the Scheduled Installment Earnings
Method, Texas Finance Code§342.201(d): "The annual rate of interest
is ___%. This interest rate may not be the same as the Annual Percent-
age Rate. You figure the Finance Charge by applying the scheduled
installment earnings method as defined by the Texas Finance Code to
the unpaid cash advance. The unpaid cash advance does not include the
administrative fee, late charges, and returned check charges. If I prepay
my loan in full before the final payment is due, I may save a portion of
the Finance Charge. I will not get a refund if the refund would be less
than $1.00. You base the Finance Charge and Total of Payments as if
I will make each payment on the day it is due. My final payment may
be larger or smaller than my regular payment."

(3) For contracts using the Scheduled Installment Earnings
Method, Texas Finance Code§342.201(e):
Figure: 7 TAC§1.1216(g)(3)

(4) For contracts using the True Daily Earnings Method,
Texas Finance Code§342.201(d): "The annual rate of interest is
_____%. This interest rate may not be the same as the Annual
Percentage Rate. You figure the Finance Charge by applying the true
daily earnings method as defined by the Texas Finance Code to the
unpaid portion of the cash advance. You base the Finance Charge
and Total of Payments as if I will make each payment on the day it is
due. You will apply payments on the date they are received. This may
result in a different Finance Charge or Total of Payments. My final
payment may be larger or smaller than my regular payment."

(5) For contracts using the True Daily Earnings Method,
Texas Finance Code§342.201(e):
Figure: 7 TAC§1.1216(g)(5)

(h) Deferment Clause. The deferment model clause reads:

(1) "If I ask for more time to make any payment and you
agree, I will pay more interest to extend the payment. The extra interest
will be figured under the Finance Commission rules."

(2) Optional language for unilateral deferment(s): "You
may extend one or more of my payments without my permission. You
have to wait six months to do it again."

(i) Fee for Dishonored Check Clause. The fee for dishonored
check model clause reads: "I agree to pay you a fee of up to $25 for a
returned check. You can add the fee to the amount I owe or collect it
separately."

(j) Default Clause. The model default clause reads: "I will be
in default if: I do not timely make a payment; I break any promise I
made in this agreement; I allow a judgment to be entered against me
or the collateral; I sell, lease, or dispose of the collateral; I use the
collateral for an illegal purpose; or you believe in good faith that I
am not going to keep any of my promises. If there is more than one
Borrower, each Borrower agrees to keep all of the promises in the loan
documents."

(k) Property Insurance Disclosure Box. The model provision
for the disclosure of property insurance reads:
Figure: 7 TAC§1.1216(k)

(l) Credit Insurance Disclosure Box. The model provision for
the disclosure of credit insurance reads:
Figure: 7 TAC§1.1216(l)

(m) Mailing of Notice to Borrower. The model agreement re-
garding notice to the borrower reads: "You can mail any notice to me

at my last address in your records. Your duty to give me notice will be
satisfied when you mail it."

(n) Statement of Truthful Information. The following clause is
sufficient as the borrower’s agreement that the information provided to
the licensee is true: "I promise that all information I gave you is true."

(o) Waiver of Notice of Intent to Accelerate and Waiver of No-
tice of Acceleration Clause. The waiver of notice of intent to accelerate
and waiver of notice of acceleration clause reads: "If I am in default,
you may require me to repay the entire unpaid principal balance, and
any accrued interest at once. You don’t have to give me notice that you
are demanding or intend to demand immediate payment of all that I
owe."

(p) No Waiver of Lender’s Rights. The model agreement re-
garding the lender’s rights reads: "If you don’t enforce your rights ev-
ery time, you can still enforce them later."

(q) Collection Expense Clause. The model provision relating
to the collection of expenses if default occurs reads: "If this debt is
referred to an attorney for collection, I will pay any attorney fees set by
the court plus court costs."

(r) Joint Liability Clause. The model joint liability clause
reads: "I understand that you may seek payment from only me without
first looking to any other Borrower."

(s) Usury Savings Clause. The model usury savings clause
reads: "I don’t have to pay interest or other amounts that are more than
the law allows."

(t) Savings Clause. The model savings clause reads: "If any
part of this contract is declared invalid, the rest of the contract remains
valid."

(u) Final Agreement and Modifications in Writing. The model
agreement requiring any change to be in writing reads: "This written
loan agreement is the final agreement between you and me and may
not be changed by prior, current, or future agreements or statements
between you and me. There are no oral agreements between us relating
to this loan agreement. Any change to this agreement has to be in
writing. Both you and I have to sign it."

(v) Security Agreement Clause. The model clause for the se-
curity agreement reads: "If I am giving collateral for this loan, I will see
the separate security agreement for more information and agreements."

(w) Application of Law. The model agreement regarding the
law to be applied to the contract reads: "Federal law and Texas law
apply to this contract."

(x) Complaints and Inquiries Notice. "This lender is licensed
and examined by the State of Texas - Office of Consumer Credit Com-
missioner. Call the Consumer Credit Hotline or write for credit infor-
mation or assistance with credit problems. Office of Consumer Credit
Commissioner, 2601 North Lamar, Austin, Texas 78705-4207, (512)
936-7600, (800) 538-1579."

(y) Clause Describing Collateral. In the TILA disclosure box,
the model clause describing the collateral reads: "You will have a secu-
rity interest in the following described collateral ________________."

(z) Clause Relating to Prepayment. In the TILA disclosure
box, the model clause for prepayment reads:

(1) For contracts using the Scheduled Installment Earnings
Method: "Prepayment: If I pay off early, I may be entitled to a refund
of part of the Finance Charge."
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(2) For contracts using the True Daily Earnings Method:
"Prepayment: If I pay off early, I will not be entitled to a refund of part
of the Finance Charge."

(aa) Security Agreement. If the loan is secured, a separate se-
curity agreement should be used.

(1) The model clause stating the secured nature of the
agreement reads: "To secure this loan, I give you a security interest
in the collateral. The collateral includes the property listed below,
improvements and attachments to the property, insurance refunds, and
proceeds."

(2) Prohibition on Transfer and Collateral Free of Encum-
brance. The model agreement keeping the collateral free from encum-
brance and against transferring it reads: "I own the collateral. I won’t
sell or transfer it without your written permission. I won’t allow any-
one else to have an interest in the collateral except you."

(3) Location and Restrictions on Movement or Transfer of
Collateral. The model agreement regarding the location of the collat-
eral reads: "I will keep the collateral at my address shown above. I
will promptly tell you in writing if I change my address. I won’t per-
manently remove the collateral from Texas unless you give me written
permission."

(4) Upkeep and Use of Collateral. The model agreement
regarding the upkeep and use of the collateral reads: "I will timely pay
all taxes and license fees on the collateral. I will keep it in good repair.
I won’t use the collateral illegally."

(5) Modifications in Writing. The model agreement re-
garding changes made to the security agreement reads: "Any change
to this security agreement has to be in writing. Both you and I have to
sign it."

(6) Any Default is a Default of the Security Agreement.
The model agreement in the security agreement regarding defaults
reads: "Any default under my agreements with you will be a default
of this security agreement."

(7) Default Clause. The model clause setting out the secu-
rity agreement in case of default reads: "If there is a default, you can
take the collateral. You will only do this lawfully and without a breach
of the peace. If you take my collateral, you will tell me how much I
have to pay to get it back. If I don’t pay you to get the collateral back,
you can sell it or take other action allowed by law. You will send me
notice at least 10 days before you sell it. My right to get the collateral
back ends when you sell it. You can use the money you get from sell-
ing it to pay amounts the law allows and to reduce the amount I owe.
If any money is left, you will pay it to me. If the money from the sale
is not enough to pay all I owe, I must pay the rest of what I owe you
plus interest."

§1.1217. Permissible Changes.

(a) A licensed lender may consider making the following types
of changes to the model clauses:

(1) The addition of information related to information set
forth in the model clauses that is not otherwise prohibited by law.

(2) Substituting another term for "Lender", "Borrower"
that has the same meaning, or use of pronouns such as "you," "we,"
and "us."

(3) The model clauses may be presented in any order, and
may be combined or further segregated at the licensee’s option.

(4) Inserting descriptive headings or number provisions.

(5) Changing the case of a word if otherwise permitted by
the Texas Finance Code.

(6) Other changes which do not affect the substance of the
disclosures.

(7) A sample model contract using the scheduled install-
ment earnings method is presented in the following example.
Figure: 7 TAC§1.1217(a) (7).

(8) A sample model contract using the true daily earnings
method is presented in the following example.
Figure: 7 TAC§1.1217(a) (8).

(9) A sample model security agreement is presented in the
following example.
Figure: 7 TAC§1.1217(a)(9).

(b) An authorized licensee has considerable flexibility to ar-
range the format of the model form if the revised format does not signif-
icantly adversely affect the substance, clarity, or meaningful sequence
of the disclosures.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205397
Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Effective date: October 1, 2002
Proposal publication date: May 17, 2002
For further information, please call: (512) 936-7640

♦ ♦ ♦
CHAPTER 4. CURRENCY EXCHANGE
7 TAC §4.11

The Finance Commission of Texas (the commission) adopts the
repeal of §4.11, concerning fees, without changes to the pro-
posal as published in the July 5, 2002 issue of the Texas Regis-
ter (27 TexReg 5922). The repealed section is replaced by new
§4.11, adopted concurrently with this repeal.

Section 4.11 implements Finance Code, §153.303, which autho-
rizes the commission to set currency exchange, transportation,
and transmission license application fees, license renewal fees,
and examination fees in amounts that are reasonable and neces-
sary to defray the cost of administering Finance Code, Chapter
153. The repeal is necessary under Finance Code, §153.303
because the fee structure provided in existing §4.11 does not
generate the revenue required by the department to administer
Finance Code, Chapter 153. New §4.11, adopted at the same
time as this repeal, provides a new fee structure that complies
with Finance Code §153.303, and converts the rule into a plain
language format.

The commission received no comments regarding the proposed
repeal.

The repeal is adopted under Finance Code, §153.002, which
authorizes the commission to adopt rules necessary or desir-
able to implement Finance Code, Chapter 153, and Finance
Code §153.303, which authorizes the commission to set fees in
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amounts that are reasonable and necessary to defray the cost
of administering Finance Code, Chapter 153.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205312
Everette D. Jobe
Certifying Official
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
7 TAC §4.11

The Finance Commission of Texas (the commission) adopts new
§4.11, concerning fees. The section is being adopted with non-
substantive changes to the proposal published in the July 5, 2002
issue of the Texas Register (27 TexReg 5922), and the text will
be republished. Changes to subsections (b)-(d) clarify the lan-
guage in the proposal, including substitution of the term annual
assessment for the term annual examination fee. Changes to
subsection (e) clarify the requirements for requesting a reduc-
tion in the annual assessment.

New §4.11 implements Finance Code, §153.303, which autho-
rizes the commission to set currency exchange, transportation,
and transmission license application fees, license renewal fees,
and examination fees in amounts that are reasonable and neces-
sary to defray the cost of administering Finance Code, Chapter
153. It replaces the fee structure in existing §4.11 of $400 per
examiner per day plus associated travel cost. Existing §4.11 is
being repealed concurrently with this adoption.

Under new §4.11, a license holder must pay an annual assess-
ment that includes the cost of one examination plus the asso-
ciated travel expenses for that examination. If an additional ex-
amination is required during a one year fiscal period because of
a license holder’s failure to comply with Finance Code, Chapter
153, commission rules, or department requests, §4.11 requires
a license holder to pay for the additional examination at the rate
of $600 per day for each examiner plus any associated travel
expenses. This per day rate also applies to new license hold-
ers who have not accumulated the data necessary to calculate
their first annual assessment. If out-of-state travel is necessary
to conduct an examination, §4.11 requires a license holder to
pay the travel expenses.

New §4.11(e) also provides a means for a license holder to re-
quest a reduction in the annual assessment if payment of the
fee will cause the business to be unable to pay debts as they
mature or pay obligations as they become due and payable. Un-
der §4.11(e), an application for reduction must be accompanied
by a business recovery plan and other documentation demon-
strating financial insolvency is temporary.

The new fee structure is established by the commission, and not
mandated by the Legislature. The resulting increase in fees is
necessary to comply with Finance Code, §153.303, which re-
quires the department to collect fees from license holders in
amounts necessary to administer Finance Code, Chapter 153.

Three separate comments were made by one individual. The
comments were generally in opposition to the fee increase. As
explained in the proposal, the fee increase is required by Finance
Code, §153.303, and is essential to the department’s adminis-
tration of Chapter 153. Consequently, no changes were made in
response to the comments concerning the fee increase.

The commentor also suggested a change in the rule allowing a li-
cense holder to bring all necessary records to Austin and to have
the annual examination conducted in Austin rather than at the li-
cense holder’s location. According to the commentor, this would
save on travel expenses that are included in the annual exami-
nation fee. No change was made in response to this suggestion
because travel expenses to conduct annual examinations were
specifically included in the examination fee structure to be paid
by all license holders. This fee structure ensures that similarly
situated license holders are not charged a higher or lower exam-
ination fee based solely on their location.

Another comment was received from an individual who sug-
gested that license holders with $100,000 or less in transactions
should not be subject to the annual assessment because their
profit margins are very low. According to the commentor, he
maintains a currency exchange license only as a convenience
to customers who buy magazines and candy. No change was
made in response to this comment because Finance Code,
§153.117(c), and §4.6(c) of this title address the commentor’s
concerns. These provisions generally exempt retailers from
licensing requirements if they accept currency from a foreign
country in the ordinary course of business for payment of goods
sold.

Another individual agreed with the proposed fee increase. How-
ever, the commentor stated that he is not currently operating and
that it would be expensive for him to pay the annual assess-
ment and bond. Subsection (e)(2)(B) was added to address this
concern. This provision allows the commissioner to reduce an
annual assessment for periods in which a currency exchange,
transportation, or transmission business is not in operation, but
the license holder wants to maintain the license.

Another individual filed a comment stating that he understands
the need for the fee increase, but that it is possible for fees to
exceed net profits for some license holders. The commentor
also stated his support for subsection (e), which allows the com-
missioner to reduce the annual assessment. No changes were
made in response to these statements.

The new section is adopted under Finance Code, §153.002,
which authorizes the commission to adopt rules necessary
or desirable to implement Finance Code, Chapter 153, and
Finance Code, §153.303, which authorizes the commission
to set fees in amounts that are reasonable and necessary to
defray the cost of administering Finance Code, Chapter 153.

§4.11. What fees must I pay to get and maintain a currency exchange,
transportation, or transmission license?

(a) Definitions.

(1) Examination-the process of evaluating the books and
records of a license holder relating to its currency exchange, transmis-
sion, and transportation activities.

(2) Financially insolvent-the inability to pay debts as they
mature or pay obligations as they become due and payable.

(b) What fees must I pay to the department for obtaining and
renewing a currency exchange, transportation, or transmission license?
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(1) You must pay a $1,500 fee to obtain a license for your
first location and $500 for each additional location.

(2) You must pay a $500 annual renewal fee for your first
location and $100 for each additional location.

(c) What fees must I pay for a department examination?

(1) You must pay an annually assessed examination fee
(annual assessment) that is based on your total annual dollar amount
of currency exchange, transportation, and transmission transactions,
determined by adding the quarterly amounts listed in your last four
consecutive quarterly reports filed prior to July 1st of each year under
§4.3(d) of this chapter.

(A) Your annual assessment will be $1,500 if the annual
amount of your transactions is $500,000 or less.

(B) If the annual amount of your transactions is greater
than $500,000 and less than $1 million, your annual assessment will be
the sum of:

(i) $1,500, and

(ii) the amount of your transactions over $500,000
multiplied by a factor of .002.

(C) If the annual amount of your transactions is equal
to or greater than $1 million and less than $15 million, your annual
assessment will be the sum of:

(i) $2,500, and

(ii) the amount of your transactions over $1 million
multiplied by a factor of .00007.

(D) If the annual amount of your transactions is equal
to or greater than $15 million, your annual assessment will be the sum
of:

(i) $3,480, and

(ii) the amount of your transactions over $15 million
multiplied by a factor of .00003.

(2) If the annual assessment that you calculated under para-
graph (1) of this subsection was over $8,000, your annual assessment
will be $8,000.

(3) If more than one examination is required in the same
fiscal year as a result of your failure to comply with Finance Code,
Chapter 153, this chapter, or a department request made in the dis-
charge of its regulatory duties under Finance Code, Chapter 153, or
this chapter, as determined by the department, you must pay for the
additional examination at a rate of $600 per day for each examiner re-
quired to conduct the additional examination and any associated travel
expenses.

(4) If you are a new license holder and have not yet filed
four quarterly reports by September 1st of your first year in business,
you will pay an examination fee of $600 per day for each examiner that
conducts your examination and any associated travel expenses. Your
subsequent annual assessment will be calculated in accordance with
paragraph (1) of this subsection.

(5) If an out-of-state examination is necessary, you must
pay the associated travel expenses in addition to the annual assessment.

(d) How will the department bill me for the annual assessment?
The assessment may be billed in quarterly or fewer installments in such
periodically adjusted amounts as reasonably appear necessary to pay

for the costs of examination and to administer Finance Code, Chap-
ter 153. The commissioner may decrease annual assessments if it is
determined that a lesser amount than would otherwise be collected is
necessary to administer Finance Code, Chapter 153.

(e) What if I cannot afford the annual assessment? If you are
experiencing financial difficulties, you may be able to obtain a tempo-
rary reduction in the amount of your annual assessment for one year
by meeting the requirements of this subsection. To request a reduction
in your annual assessment, you must file a written application as de-
scribed in paragraph (1) of this subsection and the commissioner must
find that your application satisfies the requirements described in para-
graph (2) of this subsection. If the commissioner decides to reduce
your annual assessment, the commissioner has discretion to determine
the amount of the reduction.

(1) To request a reduction in your annual assessment, you
must:

(A) file a written application with the department not
later than the date the current annual assessment is due, accompanied
by a written business recovery plan and other supporting documenta-
tion sufficient to demonstrate that you satisfy each factor described in
paragraph (2) of this subsection; and

(B) file any additional documentation the department
requests not later than the seventh day after the date you receive the
request.

(2) The commissioner will not reduce your annual assess-
ment unless the commissioner finds, based on your application and sup-
porting documentation, that:

(A) you are financially insolvent or payment of the full
annual assessment will cause you to become financially insolvent, and
your current or impending financial insolvency is temporary and you
reasonably expect to have the ability to pay your annual assessment in
full by at least the third year after the year in which your request is
made, based on a written business recovery plan that is reasonable and
attainable; or

(B) your business is temporarily closed during the an-
nual assessment period and you have conducted no currency exchange,
transportation, and transmission activities during that period.

(f) When do I need to pay the fees required by this section?

(1) You must pay the license and license renewal fees re-
quired by subsection (b) of this section at the time you file your appli-
cation for a license or application for renewal.

(2) You must pay your annual assessment or first examina-
tion fee required by subsection (c) of this section no later than the 15th
day after the date of the department’s billing.

(3) You must pay additional examination fees and associ-
ated travel costs required by subsection (c) of this section at the time
of billing.

(g) Are any of the fees I pay under this section refundable?
No, the department may not refund any amounts you pay in fees.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205313
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Everette D. Jobe
Certifying Official
Finance Commission of Texas
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
PART 2. TEXAS DEPARTMENT OF
BANKING

CHAPTER 11. MISCELLANEOUS
SUBCHAPTER B. SAME POWERS AS
NATIONAL BANKS
7 TAC §11.81, §11.83

The Finance Commission of Texas (the commission) adopts
the repeal of §11.81, concerning loans, and §11.83, concerning
other matters, without changes to the proposal as published in
the July 5, 2002 issue of the Texas Register (27 TexReg 5924).

Sections 11.81 and 11.83 were adopted in 1982 to help state
banks remain competitive, by authorizing certain powers and ac-
tivities for state banks that were already authorized for national
banks. These rules predate the 1984 constitutional amendment
to Texas Constitution, Article XVI, §16, granting state banks "the
same rights and privileges that are or may be granted to national
banks of the United States domiciled in this State." In addition,
relevant state banking law was thoroughly and comprehensively
rewritten and modernized by legislation enacted in 1995, 1999,
and 2001. The need for existing §11.81 and §11.83 therefore no
longer exists and repeal is appropriate.

No comments were received regarding the proposed repeal.

The repeal is adopted under Finance Code, §31.003, which au-
thorizes the commission to adopt rules necessary to accomplish
the purposes of Finance Code, Title 3, Subtitle A.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205314
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
CHAPTER 21. TRUST COMPANY
CORPORATE ACTIVITIES
SUBCHAPTER A. FEES AND OTHER
PROVISIONS OF GENERAL APPLICABILITY
The Finance Commission of Texas (commission) adopts new
§21.9, concerning waiver of requirements relating to trust
company corporate activities. The commission also adopts

amendments to §§21.1-21.6 and 21.8, concerning fees for
corporate applications and other provisions of general appli-
cability to trust companies; §21.23 and §21.24, concerning
trust company chartering and powers; §21.31 and §21.32,
concerning trust deposits; §21.41 and §21.42, concerning trust
company offices; §21.51, concerning change of control of a
trust company; §§21.61, 21.62, 21.64, 21.67, 21.68, 21.72, and
21.76, concerning application for merger, conversion, or sale of
assets of a trust company; and §21.91 and §21.92, concerning
charter amendments and certain changes in outstanding stock
of a trust company. New §21.9 and amendments to §§21.1-21.6
and 21.8, 21.23 and 21.24, 21.31 and 21.32, 21.41 and 21.42,
and 21.62, 21.67, 21.68, 21.72 and 21.76, and 21.91 and 21.92
are adopted without changes to the proposed text as published
in the July 5, 2002, issue of the Texas Register (27 TexReg
5925). Amendments to §§21.51(b)(1) and 21.51(c), 21.61(a),
and 21.64(d) are adopted with nonsubstantive changes to the
proposed text as published in the July 5, 2002, issue of the
Texas Register (27 TexReg 5925). The text of these sections
is being republished. The changes correct minor ambiguities,
citations, and typographical errors in the proposal.

New §21.9 will authorize the banking commissioner to waive or
modify any application requirement imposed by Chapter 21, re-
garding trust company corporate activities. The new rule is nec-
essary to expand the authority in existing §21.71, which allowed
the banking commissioner to waive or modify only the require-
ments in Chapter 21, Subchapter F. The commission is concur-
rently adopting the repeal of §21.71 in this issue of the Texas
Register.

Most of the amendments merely correct citations that changed
as a result of the 1999 codification of the Texas Trust Company
Act (Texas Civil Statutes, Articles 342a-1.001 et seq) into the
Finance Code.

The remaining amendments concern application fees for trust
companies. Section §21.2(b)(13) is amended to increase the
fee for an application to amend articles of association from $200
to $300. The $100 increase is necessary to more fully recover
the cost of processing this type of application and will make the
department fee consistent with the $300 fee charged by the Sec-
retary of State for the same type of application.

In addition, the amendments add two new fees to §21.2 and allow
recovery of investigative fees and costs on a new type of appli-
cation. Finance Code, §182.502, added to the Finance Code in
2001, permits a trust institution to convert to a state trust com-
pany with the approval of the banking commissioner. Section
21.2(b)(22) will impose a $5,000 fee for an application under
new Finance Code, §182.502. In this connection, §21.2(d) is
amended to add this application to the list of applications that are
subject to additional charges for recovery of investigative fees
and costs. Finally, §21.2(b)(23) will impose a new $300 fee for an
application to exempt an acquisition of control transaction from
the requirements of Finance Code, §183.001, as provided by Fi-
nance Code, §183.001(d)(4). This fee is considered necessary
to recover the costs of processing this type of application.

The fee increase and proposed new fees were established by
the department, and not mandated by the Legislature.

The commission received no comments regarding the proposal.

7 TAC §§21.1 - 21.6, 21.8

The amendments are adopted under Finance Code, §181.003,
which authorizes the commission to adopt rules to accomplish
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the purposes of the Texas Trust Company Act, Finance Code,
Title 3, Subtitle F.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205315
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
7 TAC §21.9

The new section is adopted under Finance Code, §181.003,
which authorizes the commission to adopt rules to accomplish
the purposes of the Texas Trust Company Act, Finance Code,
Title 3, Subtitle F.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205316
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
SUBCHAPTER B. TRUST COMPANY
CHARTERING AND POWERS
7 TAC §21.23, §21.24

The amendments are adopted under Finance Code, §181.003,
which authorizes the commission to adopt rules to accomplish
the purposes of the Texas Trust Company Act, Finance Code,
Title 3, Subtitle F.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205317
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦

SUBCHAPTER C. TRUST DEPOSITS
7 TAC §21.31, §21.32

The amendments are adopted under Finance Code, §181.003,
which authorizes the commission to adopt rules to accomplish
the purposes of the Texas Trust Company Act, Finance Code,
Title 3, Subtitle F.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205318
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
SUBCHAPTER D. TRUST COMPANY
OFFICES
7 TAC §21.41, §21.42

The amendments are adopted under Finance Code, §181.003,
which authorizes the commission to adopt rules to accomplish
the purposes of the Texas Trust Company Act, Finance Code,
Title 3, Subtitle F.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205319
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
SUBCHAPTER E. CHANGE OF CONTROL
7 TAC §21.51

The amendments are adopted under Finance Code, §181.003,
which authorizes the commission to adopt rules to accomplish
the purposes of the Texas Trust Company Act Finance Code,
Title 3, Subtitle F.

§21.51. Application for Acquisition or Change of Control of Trust
Company.

(a) General. Without the prior written consent of the banking
commissioner, or as otherwise provided by this section, a person or en-
tity may not, directly or indirectly, acquire a legal or beneficial interest
in voting securities of a trust company or a corporation or other entity
owning voting securities of a trust company if, after the acquisition, the
person or entity would control the trust company. Except as otherwise
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provided in this section, an application must be filed with the banking
commissioner for review and consideration of the proposed transaction.

(b) Form of application. The applicant shall submit a fully
completed, verified application on a form prepared and prescribed by
the banking commissioner and simultaneously tender the required fil-
ing fee pursuant to§21.2 of this title (relating to Filing and Investigation
Fees). The application must, except to the extent expressly waived in
writing by the banking commissioner, disclose the following informa-
tion:

(1) the identity, biographical data, business background,
and experience relating to trust industry matters, and a current state-
ment of financial condition, a statement of changes in net worth and a
statement of cash flows of each person by whom, or on whose behalf,
the acquisition is to be made and by each person acting in concert with
others seeking to acquire voting securities subject to Finance Code,
§183.001, and to this section. Financial statements will be considered
current if audited and dated within 180 days of the date of the appli-
cation or will be considered current if unaudited and dated within 90
days of the date of the application. All financial statements must be
accompanied by an affidavit of no material change dated as of the date
of application;

(2) a completed authorization to release employment, fi-
nancial, credit, fingerprint information, and criminal history records to
the department;

(3) a completed confirmation inquiry form;

(4) the identity of each entity other than a natural person
seeking to acquire control or working in concert with others to acquire
control of a trust company and a copy of the entity’s most recent audited
financial statement. Financial statements will be considered current if
audited and dated within 180 days of the date of the application or will
be considered current if unaudited and dated within 90 days of the date
of the application. All financial statements must be accompanied by an
affidavit of no material change dated as of the date of application;

(5) a description of all material, pending or adjudicated le-
gal or administrative proceedings in which each acquiring person or
entity is or was a party. A material legal proceeding includes a pro-
ceeding in which the person or entity has been charged with, cited for,
or convicted under a state or federal law relating to trust or other finan-
cial institutions, securities or financial instrument reporting, or a felony
or crime that directly relates to the duties and responsibilities involved
in the operation of a trust company or financial institution under the
laws of a state, the United States, or another country. A material le-
gal proceeding also includes a proceeding that resulted in a material
unsatisfied judgment, or may result in a judgment, against the acquir-
ing person or entity and such loss contingency must be disclosed in the
financial statements of the acquiring person or entity under generally
accepted accounting principles, or is otherwise material. A material
administrative proceeding includes a proceeding in which the person
or entity is or has been subject to a cease and desist, removal, enforce-
ment, or other order, including an order of supervision or conservator-
ship issued by a state, federal, or foreign regulatory agency;

(6) the terms and conditions of the proposed acquisition or
change of control and the manner in which the acquisition or change
of control is to be made;

(7) the identity, source, and amount of the funds or other
consideration used or to be used in making the acquisition or change
of control;

(8) if a portion of the funds or other consideration to be
used in making the acquisition has been borrowed or is to be borrowed

or otherwise obtained for the purpose of making the acquisition, a com-
plete description of the transaction, the names of the parties to the trans-
action, and a summary of all arrangements, agreements, or understand-
ings with such parties including terms of repayment;

(9) the applicant’s current or proposed business or strategic
plan including amendments to a current plan;

(10) plans or proposals to liquidate the trust company, to
sell its assets or merge it with another trust company or other entity,
or to make other major changes in its business, corporate structure, or
management;

(11) plans or proposals to change officers and directors of
the trust company and the related trust or financial institution manage-
ment experience of proposed or current officers and directors;

(12) the terms and conditions of an offer, invitation, agree-
ment, or arrangement under which a voting security will be acquired
and any contract affecting such security or its financing after it is ac-
quired;

(13) pro forma financial statements with projections indi-
cating whether the acquired or controlled trust company will be ade-
quately capitalized for a period of not less than two years from the date
of acquisition; and

(14) such other information that the banking commissioner
requires to be included in the particular application as considered nec-
essary to an informed decision to approve or reject the proposed ac-
quisition. The applicant bears the burden to supply all material infor-
mation necessary to enable the banking commissioner to make a fully
informed decision regarding the application.

(c) Public notice. Not earlier than the 14th day before or later
than the 14th day after the date of initial submission of an application
filed pursuant to§21.4 of this title (relating to Required Information
and Abandoned Filings), the applicant shall publish notice as required
by Finance Code,§183.002(d), and§21.5 of this title (relating to Public
Notice) in the county where the trust company’s home office is located.
One publication under this subsection is adequate unless the banking
commissioner expressly requires additional notice.

(d) Confidentiality. Information obtained by the banking com-
missioner under this section is confidential and may not be disclosed
by the banking commissioner or an officer or employee of the depart-
ment, subject only to such disclosure as may be permitted by Finance
Code,§183.002(c), or by§3.111 of this title (relating to Confidential
Information).

(e) Grandfather clause. A principal shareholder or participant
that is considered to control a trust company, under Finance Code,
§183.001(b), is exempt from filing an application under this section
until the principal shareholder acquires one or more additional shares
or participation shares of the trust company.

(f) Capital requirements. A person or entity seeking to acquire
control of a trust company subject to this section must bring the trust
company into compliance with the minimum capital requirements of
Finance Code,§182.008, or such amount as required by the banking
commissioner at the time the transaction is consummated.

(g) Exemptions. In addition to the acquisitions specifically ex-
empted pursuant to Finance Code,§183.001(d), the following types of
involuntary acquisitions of control do not require prior written approval
of the banking commissioner:

(1) the inadvertent acquisition of control of a trust company
by a shareholder as a result of a stock redemption or repurchase by
the issuer if the potential controlling shareholder or participant of a
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trust company did not vote or have any direct or indirect input into the
issuer’s decision to repurchase or redeem the voting securities;

(2) the acquisition and control by a qualified employee
stock ownership plan (ESOP) of less than 25% of voting securities of
a trust company unless an officer, director, or principal shareholder
or participant directly or indirectly controls the voting securities
held by the ESOP, in which event an application for acquisition of
control must be filed by the officer, director or principal shareholder
or participant, if as a result that person would control over 25% of the
voting securities;

(3) the acquisition of control of a trust company as a re-
sult of a shareholder receiving proportionate voting securities in a trust
company arising from the liquidation of a holding company;

(4) the acquisition of additional shares of voting securities
of a trust company by virtue of a pro-rata stock dividend or stock split
not resulting in increased ownership percentage;

(5) the acquisition of control of a trust company as a result
of a gift made in good faith, provided:

(A) the donee is related to the donor within the second
degree of consanguinity or affinity;

(B) neither the donor nor donee is under an enforcement
order; and

(C) notice of the gift is given to the banking commis-
sioner pursuant to subsection (h) of this section;

(6) the acquisition of control of a trust company as a result
of the transfer of voting securities by gift to a limited partnership or
other estate planning vehicle, if determined by the banking commis-
sioner to have an equivalent effect, if:

(A) the limited partnership owns no other voting secu-
rities other than the securities transferred;

(B) the donor is the sole general partner of the limited
partnership who retains sole voting authority over the voting securities;

(C) neither the donor nor donee is under an enforcement
order; and

(D) notice of the gift is given to the banking commis-
sioner pursuant to subsection (h) of this section; and

(7) the acquisition of control of a trust company by another
entity if:

(A) the transaction is subject to an application to be re-
viewed by a federal or state regulatory authority that will be the primary
regulator of the trust company after the transaction is consummated;
and

(B) that regulatory authority has entered into an infor-
mation sharing agreement with the banking commissioner.

(h) Notices in lieu of filing. In the event that an application is
not required because of exemption under Finance Code,§183.001(d),
or subsection (g) of this section, but an application is required to be
filed with a federal regulatory authority or a regulatory authority of an-
other state, a copy of the application as filed with another agency must
be filed with the banking commissioner within seven days of the date
of such other filing or filings. A notice in lieu of filing is also required
of a person claiming an exemption under Finance Code,§183.001(d),
or paragraph (5) or (6) of subsection (g) of this section. This notice
must be filed before the securities acquired are voted and must be ac-
companied by a completed authorization pursuant to subsection (b)(2)

of this section. No filing fees are required for notices filed under this
section; however, should the banking commissioner determine that an
application is required, the appropriate filing fee pursuant to§21.2 of
this title is required.

(i) Approval. Automatic approval; conditional approval. If
an application filed under this section is not approved by the banking
commissioner or is not set for hearing on or before the 60th day after
notice is published pursuant to subsection (c) of this section, the trans-
action may be consummated. The banking commissioner may, before
the expiration of the initial 60-day period, give the applicant written
notice that the application has been approved, in which case the trans-
action may be immediately consummated on receipt of the notice. The
banking commissioner may also, before the expiration of the initial
60-day period, give an applicant written notice that the application has
been approved subject to certain conditions. The applicant shall enter
into a written agreement with the banking commissioner concerning
the conditions on or before the 30th day after the date of notification
of conditional approval. An agreement entered into by the applicant
and the banking commissioner concerning conditional approval is en-
forceable against the applicant and the trust company and is consid-
ered for all purposes an agreement under the provisions of Finance
Code,§185.002(a). In the event that an applicant who has received
conditional approval does not enter into an agreement with the bank-
ing commissioner as required by this subsection, the banking commis-
sioner shall set the matter for hearing.

(j) Consummation of an acquisition or change of control trans-
action. The acquisition or change of control of the voting securities
must be consummated as proposed in the application, in the agreement
concerning conditional approval as provided in subsection (i) of this
section, or as provided in a final order pursuant to subsection (m) of
this section. A transaction approved or conditionally approved under
this section must be consummated within 12 months after the date of
approval by the banking commissioner unless an extension is granted
in writing. Until a transaction is consummated, the banking commis-
sioner reserves the right to alter, suspend or withdraw approval should
an interim development warrant such action.

(k) Notification by banking commissioner. A notification by
the banking commissioner under this section may be by registered or
certified mail, return receipt requested, and is complete when the noti-
fication is deposited in the United States mail postage prepaid, return
receipt requested, addressed to the address furnished in the application.

(l) Abandoned filing. The banking commissioner may deter-
mine an application to be abandoned pursuant to§21.4 of this title.

(m) Hearing on application. The banking commissioner shall
set an application for hearing on or before the 60th day after notice is
published as required by Finance Code,§183.003, and subsection (i)
of this section. The notice of hearing must comply with Government
Code,§2001.051, and shall state that the purpose of the hearing is to
give the applicant an opportunity to show all required qualifications
for the banking commissioner’s approval of the acquisition or change
of control application have been met. The applicant has the burden
of showing all such required qualifications by a preponderance of evi-
dence. After the hearing, the banking commissioner shall grant or deny
the application based solely upon the evidence presented at the hear-
ing. An applicant may not appeal denial of an application or condi-
tional approval of an application until a final order is issued. If after a
hearing has been held, the banking commissioner has entered an order
denying the application, and the order has become final, the applicant
may appeal the final order as provided by Finance Code,§183.004, and
Government Code, Chapter 2001.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205320
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
SUBCHAPTER F. APPLICATION FOR
MERGER, CONVERSION, OR SALE OF ASSETS
7 TAC §§21.61, 21.62, 21.64, 21.67, 21.68, 21.72, 21.76

The amendments are adopted under Finance Code, §181.003,
which authorizes the commission to adopt rules to accomplish
the purposes of the Texas Trust Company Act, Finance Code,
Title 3, Subtitle F.

§21.61. Definitions.

(a) Words and terms used in this subchapter that are defined in
the Trust Company Act or in§21.1 of this title, have the same meanings
as defined therein.

(b) The following words and terms, when used in this subchap-
ter, shall have the following meanings unless the context clearly indi-
cates the contrary.

(1) Annual report-Formal financial statements and accom-
panying narrative of management issued yearly for the benefit of share-
holders and other interested parties.

(2) Chartering agency-A government authority that has
chartering jurisdiction over an entity involved in a transaction under
this subchapter.

(3) Corporation or domestic corporation-A corporation for
profit subject to the provisions of the Texas Business Corporation Act,
except a foreign corporation.

(4) Current financial statements- Audited financial state-
ments dated as of a date not more than 180 days prior to the date of
submission of an application, or unaudited financial statements dated
as of a date not more than 90 days prior to the date of submission of an
application.

(5) Fiduciary institution-A bank, savings association, sav-
ings bank, credit union, or other financial institution with the power to
act as a fiduciary under applicable law.

(6) Low-quality asset-An asset as defined in 12 United
States Code,§371c(b)(10), currently an asset that falls in any one or
more of the following categories:

(A) an asset classified as "substandard," "doubtful," or
"loss," or treated as "other loans especially mentioned" in the most re-
cent report of examination or inspection of an affiliate prepared by ei-
ther a federal or state supervisory agency;

(B) an asset in a nonaccrual status;

(C) an asset on which principal or interest payments are
more than 30 days past due; or

(D) an asset whose terms has been renegotiated or com-
promised due to the deteriorating financial condition of the obligor.

(7) Material administrative proceeding-A past or pending
proceeding by a state, federal, or foreign regulatory agency against the
applicant or other person involved in a transaction under this subchap-
ter that resulted in or could result in the issuance of a cease and de-
sist, removal, enforcement action, determination letter or other order,
including an order of supervision or conservatorship; excluding, how-
ever, a past proceeding that resulted in an order, other than a removal
order, that has been satisfied or otherwise terminated more thanfive
years prior to the date the application or notice requesting such infor-
mation is submitted.

(8) Material legal proceeding-

(A) a past or pending criminal proceeding against the
applicant or other person involved in a transaction under this subchapter
that resulted or may result in conviction of the applicant or other person
of a crime under a state or federal law or the law of a foreign country
relating to fiduciaries, banks or other financial institutions, securities,
financial instrument reporting, or another crime involving moral turpi-
tude; or

(B) a past or pending proceeding that has or may result
in a judgment against the applicant or other person or entity involved
in a transaction under this subchapter and the loss contingency must
be disclosed in the financial statements of the entity under generally
accepted accounting principles, or is otherwise material.

(9) Merger-A transaction that is:

(A) the division of a trust company into two or more
new trust companies, fiduciary institutions, or other entities, or into a
surviving trust company and one or more new trust companies, fidu-
ciary institutions, or other entities; or

(B) the combination of one or more trust companies
with one or more fiduciary institutions or other entities, resulting in:

(i) one or more surviving trust companies, fiduciary
institutions, or other entities;

(ii) the creation of one or more new trust companies,
fiduciary institutions, or other entities; or

(iii) one or more surviving trust companies, fidu-
ciary institutions, or other entities and the creation of one or more new
trust companies, fiduciary institutions, or other entities.

(10) Other entity-An entity, whether or not organized for
profit, including a corporation, limited or general partnership, joint
venture, joint stock company, cooperative, association, or another le-
gal entity organized pursuant to the laws of this state or another state or
country to the extent such laws or the constituent documents of that en-
tity, consistent with such laws, permit that entity to enter into a merger
or share exchange subject to this subchapter.

(11) Principal executive officer-An officer primarily
responsible for the execution of board policies and operation of a trust
company or other entity.

(12) Purchase of assets-The purchase other than in the or-
dinary course of business of all, substantially all, or a part of the assets
of a trust company, fiduciary institution, or other entity, including but
not limited to fiduciary rights pertaining to client accounts.

(13) Regulatory restriction-A memorandum of understand-
ing, determination letter, notice of determination, order to cease and de-
sist, or other state or federal administrative enforcement order issued
by a state or federal banking regulatory agency, or another limitation

ADOPTED RULES August 30, 2002 27 TexReg 8207



imposed on a fiduciary institution or other entity by a state or federal
banking regulatory agency that restricts its ability to act without autho-
rization from the regulatory agency imposing the condition.

(14) Resulting trust company-A trust company that is a sur-
viving or newly created entity in a merger.

(15) Sale of assets-The sale, lease, exchange, or other dis-
position of substantially all of the assets of a trust company, including
but not limited to fiduciary rights pertaining to client accounts, other
than in the ordinary course of business.

(16) Share exchange-A transaction by which one or more
trust companies, fiduciary institutions, or other entities acquire all of
the outstanding shares of one or more classes or series of one or more
trust companies under the authority of Finance Code,§182.301, and
the Texas Business Corporation Act, Article 5.02.

(17) Trust company-A state trust company as defined by
Finance Code,§181.002(a).

(18) Verified-Documents submitted by the applicant that
have been attested to as true and correct, but not necessarily notarized.

§21.64. Application for Merger or Share Exchange.
(a) Scope. This section governs an application for merger or

share exchange pursuant to Finance Code,§§182.301 et seq. This sec-
tion does not apply to a merger that results in a trust company becoming
another fiduciary institution under another regulatory system pursuant
to Finance Code,§182.501, or other applicable law, and such trans-
actions are governed by§21.67 of this title (relating to Merger, Reor-
ganization, or Conversion of a Trust Company Into Another Fiduciary
Institution).

(b) Form of application. The applicant shall submit a fully
completed, verified application on a form prescribed by the banking
commissioner and simultaneously tender the required filing fee pur-
suant to§21.2 of this title (relating to Filing and Investigation Fees).
The application must, except to the extent waived by the banking com-
missioner, include the following information:

(1) a summary of the proposed transaction;

(2) a copy of all agreements related to the proposed trans-
action executed by an authorized representative of each party to the
merger or share exchange;

(3) articles and plan of merger or share exchange in accor-
dance with the Texas Business Corporation Act, Part V, which must
include the following:

(A) a current draft of the articles of merger or share ex-
change, and such number of additional copies equal to the number of
surviving, new, or acquired entities, executed and acknowledged by an
authorized officer for each party to the merger or share exchange;

(B) the plan of merger or share exchange;

(C) the articles or restated articles of association of each
resulting trust company;

(D) the articles or restated articles of incorporation or
association, or other constitutive documents, of each newly created or
surviving entity other than a resulting trust company; and

(E) if a party to a merger is an entity required to file doc-
uments with the Texas secretary of state before the transaction can be
legally consummated, a provision in the articles of merger condition-
ing the merger upon the approval of the banking commissioner, con-
taining wording substantially as follows, as applicable: This merger
shall become effective upon the final approval and filing of the arti-
cles of merger by the Secretary of State of Texas and with the Banking

Commissioner of Texas which shall be on or before _________ (date),
which is the 90th day after the date of filing of such articles of merger
with the Secretary of State;

(4) for each party to the merger or share exchange, a certi-
fied copy of those portions of the minutes of board meetings and share-
holder or participant meetings (or their equivalent) at which action was
taken regarding approval of the merger or share exchange, or a certifi-
cate of an officer verifying the action taken by the board of directors
and the shareholders or participants approving the merger or share ex-
change, or an explanation of the basis for concluding such action was
not required;

(5) for each resulting trust company, an assessment of its
future prospects, proposed officers and directors, and proposed offices
and other locations;

(6) an assessment of the current regulatory and financial
condition of each party to the transaction;

(7) a copy of current financial statements for each entity
involved in the proposed transaction, accompanied by an affidavit of
no material change dated no earlier than 30 days prior to the date of
submission of the application;

(8) a copy of the latest annual report for each fiduciary in-
stitution and holding company involved in the proposed transaction;

(9) a copy of that portion of the most recent watch list for
each fiduciary institution involved in the proposed transaction that iden-
tifies low-quality assets;

(10) a description of the due diligence review conducted
by or for each trust company that is a party to the transaction and a
summary of findings;

(11) a description of all material legal or administrative
proceedings involving any party to the merger or share exchange;

(12) an opinion of legal counsel that conforms with§21.68
of this title (relating to Opinion of Legal Counsel), concluding the fol-
lowing:

(A) each resulting trust company will be solvent and
will have adequate capitalization for its business and location;

(B) the merger or share exchange has been duly autho-
rized by the board and shareholders or participants of each participat-
ing trust company, fiduciary institution, or other entity, including trust
companies in accordance with applicable law;

(C) the merger or share exchange will not cause or result
in a material violation of the laws of this state relative to the organiza-
tion and operation of trust companies;

(D) all liabilities of each trust company that is a party to
the merger or share exchange will be discharged or otherwise assumed
or retained by a trust company or other fiduciary;

(E) each surviving, new, or acquiring entity that is not
authorized to engage in the trust business will not engage in the trust
business and has in all respects complied with the laws of this state;

(F) all conditions with respect to the merger or share
exchange that have been imposed by the banking commissioner have
been satisfied or otherwise resolved or, to the best knowledge of legal
counsel, no such conditions have been imposed;

(13) a copy of each filing or application regarding the pro-
posed merger or share exchange that is required to be made with an-
other state or federal regulatory agency, complete with all related at-
tachments, exhibits, and correspondence;
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(14) a current pro forma balance sheet and income state-
ment for each party to the transaction, with adjustments, reflecting the
proposed merger or share exchange as of the most recent quarter ended
immediately prior to the filing of the application. The pro forma must
include a statement of fiduciary assets as well as corporate assets;

(15) for each resulting trust company, a copy of the strate-
gic plan that complies with the banking commissioner’s Memorandum
1009, including projections of the balance sheet and income statement
of each resulting trust company as of the quarter ending one year from
the date of the pro forma financial statement required by paragraph (14)
of this subsection;

(16) an explanation of compliance with or nonapplicability
of provisions of governing law relating to rights of dissenting share-
holders or participants to the merger or share exchange;

(17) a copy of all securities offering documents, proxy
statements, or other disclosure materials delivered or to be delivered
to shareholders or participants of a party concerning the merger or
share exchange;

(18) an explanation of the manner and basis of converting
or exchanging any of the shares or other evidences of ownership of an
entity that is a party to the merger or share exchange into shares, obli-
gations, evidences of ownership, rights to purchase securities, or other
securities of one or more of the surviving, acquiring, or new entities,
into cash or other property, including shares, obligations, evidences of
ownership, rights to purchase securities, or other securities of another
person or entity, or into a combination of the foregoing;

(19) for antitrust purposes, an analysis of the anticipated
competitive effect of the proposed transaction in the affected markets
and a statement of the basis of the analysis of the competitive effects,
or if applicable, a copy of the analysis of competitive effects of the pro-
posed transaction addressed in a companion federal regulatory agency
application; and

(20) such other information that the banking commis-
sioner, in the exercise of discretion, requires to be included in the
particular application as considered necessary to an informed decision
to approve or deny the proposed merger or share exchange.

(c) Applicant’s duty to disclose. The applicant bears the bur-
den to supply all material information necessary to enable the banking
commissioner to make a fully informed decision regarding the appli-
cation.

(d) Public notice. Not earlier than the 14th day before or later
than the 14th day after the date of the initial submission of the applica-
tion, the applicant shall publish notice in accordance with the require-
ments of§21.5 of this title (relating to Public Notice) in the specified
communities where the home office of the applicant, the target entity,
and the resulting trust company are located.

(e) Approval by the banking commissioner and filings with a
chartering agency.

(1) The banking commissioner shall approve a merger or
share exchange only if the application indicates substantial compliance
with all conditions of Finance Code,§182.302(c).

(2) If any party is required to file with its chartering agency
after acceptance for filing pursuant to§21.4(b) of this title (relating to
Required Information and Abandoned Filings), an applicant for merger
or share exchange shall file the original articles of merger or share ex-
change as certified by the chartering agency with the banking commis-
sioner.

(3) After approval of an application under this section by
the banking commissioner, the articles of merger or share exchange
previously filed with the chartering agency, if applicable, will be ac-
cepted and a certificate of merger or share exchange will be issued by
the banking commissioner who shall perform the duties required by
Finance Code,§182.303(a). With respect to a transaction that requires
filing with the Texas secretary of state, if the banking commissioner
does not approve the articles of merger or share exchange on or before
the 90th day after the filing of the articles of merger with the Texas sec-
retary of state, the applicant must refile the articles of merger or share
exchange with both the Texas secretary of state and with the banking
commissioner.

(4) After issuance of the certificate of merger or share ex-
change by the banking commissioner, the applicant shall file a state-
ment with the chartering authority, if applicable, certifying that any
future event upon which the effectiveness of the merger or share ex-
change was conditioned, has been satisfied and the date upon which
the condition was satisfied.

(5) The date of issuance of the certificate of merger or share
exchange by the banking commissioner constitutes the date of approval
pursuant to Finance Code,§182.303(b), unless the merger or exchange
agreement provides for a later effective date which has been approved
by the banking commissioner.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 30, 2002.

TRD-200205321
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
SUBCHAPTER G. CHARTER AMENDMENTS
AND CERTAIN CHANGES IN OUTSTANDING
STOCK
7 TAC §21.91, §21.92

The amendments are adopted under Finance Code, §181.003,
which authorizes the commission to adopt rules to accomplish
the purposes of the Texas Trust Company Act, Finance Code,
Title 3, Subtitle F.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205322
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300
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♦ ♦ ♦
SUBCHAPTER F. APPLICATION FOR
MERGER, CONVERSION, OR SALE OF ASSETS
7 TAC §21.71

The Finance Commission of Texas (the commission), adopts the
repeal of §21.71, concerning waiver of requirements, without
changes to the proposal as published in the July 5, 2002 issue
of the Texas Register (27 TexReg 5933).

Section 21.71 authorizes the banking commissioner to waive a
requirement in Chapter 21, Subchapter F, concerning applica-
tions for merger, conversion, or sale of assets. The provision
became unnecessary after adoption of new §21.9, which autho-
rizes the commissioner to waive or modify any requirement in
Chapter 21. New §21.9 was adopted concurrently with this re-
peal.

No comments were received regarding the proposed repeal.

The repeal is adopted under Finance Code, §181.003, which au-
thorizes the commission to adopt rules to accomplish the pur-
poses of the Texas Trust Company Act, Finance Code, Title 3,
Subtitle F.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 16, 2002.

TRD-200205323
Everette D. Jobe
Certifying Official
Texas Department of Banking
Effective date: September 5, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 475-1300

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER A. ORGANIZATION OF THE
COMMISSION
16 TAC §303.4, §303.9

The Texas Racing Commission adopts amendments to §303.4,
relating to Commission meetings and §303.9 relating to Com-
mission records with changes to the text as published in the July
12, 2002, issue of the Texas Register (27 TexReg 6164).

The amendments were the result of a chapter review in accor-
dance with the requirements of Chapter 1275, Acts of the 75th
Legislature, 1997, Section 55 and Government Code §2001.039.
The amendments update referenced citations and conform the
rule to current rule style.

No written comments were received regarding these amend-
ments.

The amendments are adopted under the Texas Civil Statutes,
Article 179e, §2.11, which authorizes the Commission to conduct
meetings and implement policies for public participation.

The adoption implements Texas Civil Statutes, Article 179e.

§303.4. Meetings.
(a) Except as otherwise provided by state law, Commission

meetings are subject to the Texas open meetings law, Government
Code, Chapter 551.

(b) The Commission shall hold at least six regular meetings
each year on dates set by the Commission. The Chair or any four mem-
bers of the Commission may call a special meeting of the Commission.

(c) Except as otherwise provided by state law or by the Rules,
Robert’s Rules of Order (Revised 1996) govern the proceedings of the
Commission.

(d) The executive secretary shall prepare the agenda for each
Commission meeting, subject to the approval of the Chair of the Com-
mission. At the request of any two Commissioners, the executive sec-
retary shall place an item on the agenda. If only one Commissioner
requests that an item be placed on the agenda, the Chair shall review
the request and, after consulting with the Vice-chair, determine whether
to place the item on the agenda.

(e) A licensee of the Commission or a member of the public
may request that an item be placed on the agenda by filing a written
request with the executive secretary not later than 14 days before the
date of the meeting. The party making the request must include with
the request an original and one copy of all information, data, or other
supporting materials relating to the request. After receiving a request
under this subsection, the Chair shall review the request and, after con-
sulting with the Vice-chair, determine whether to place the item on the
agenda.

(f) All individuals wishing to address the Commission must
sign a registration form and make their remarks under oath. All indi-
viduals addressing the Commission are subject to questioning by the
Commission and the Commission staff.

(g) Before each regular Commission meeting, the executive
secretary shall distribute the agenda and a summary of each rule sched-
uled for proposal at the meeting to each licensed racetrack, each official
breed registry, the officially recognized horsemen’s organization, and
the Texas Veterinary Medical Association. An association shall post
the agenda and rules in a prominent place that will ensure access by
interested persons.

§303.9. Records.
(a) Except as otherwise provided by the Act, Commission

records are subject to the Texas Open Records law, Government Code,
Chapter 552.

(b) To inspect Commission records, a person must make a re-
quest to the executive secretary. The executive secretary may require
the request to be made in writing.

(c) A person may not remove an original record from the of-
fices of the Commission without the approval of the executive secretary.

(d) A person requesting to inspect a Commission record must
pay all costs involved in preparing or copying the record. The Commis-
sion adopts the suggested charges promulgated by the Texas Building
and Procurement Commission for providing copies of public informa-
tion at 1 TAC§111.63 and Government Code§552.261.

(e) If the Commission mails a copy of Commission record to
a person requesting to inspect the record, the Commission may also
charge the person for the appropriate amount of postage.
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(f) The executive secretary may establish written procedures
for inspection of Commission records consistent with the state’s open
records requirements.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205302
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: September 9, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER B. POWERS AND DUTIES OF
THE COMMISSION
16 TAC §303.35, §303.38

The Texas Racing Commission adopts amendments to §303.35,
relating to access to Commission programs, and to §303.38, re-
lating to cooperation with peace officers and other enforcement
entities without changes to the proposed text as published in the
July 12, 2002, issue of the Texas Register (27 TexReg 6165) and
will not be republished.

The amendments were the result of a chapter review in accor-
dance with the requirements of Chapter 1275, Acts of the 75th
Legislature, 1997, Section 55 and Government Code §2001.039.
The amendments will update referenced citations, update cur-
rent word usage, and conform the rule to current rule style.

No written comments were received regarding these amend-
ments.

The amendments are adopted under the Texas Civil Statutes,
Article 179e, §2.22, relating to public programs and facility ac-
cessibility, and §3.11, which requires the Commission to coop-
erate with all state law enforcement officials.

The adoption implements Texas Civil Statutes, Article 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205303
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: September 9, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 833-6699

♦ ♦ ♦
SUBCHAPTER D. TEXAS BRED INCENTIVE
PROGRAM
DIVISION 1. GENERAL PROVISIONS

16 TAC §§303.82, 303.84, 303.85

The Texas Racing Commission adopts amendments to
§§303.82, 303.84, and 303.85, relating to general provisions
of the Commission’s Texas-bred incentive programs without
changes to the proposed text as published in the July 12, 2002,
issue of the Texas Register (27 TexReg 6166) and will not be
republished.

These amendments were the result of a chapter review in accor-
dance with the requirements of Chapter 1275, Acts of the 75th
Legislature, 1997, Section 55 and Government Code §2001.039.
The amendments rephrase certain language for clarity and to
conform the rule to current rule style.

No written comments were received regarding these amend-
ments.

The amendments are adopted under the Texas Civil Statutes,
Article 179e, §9.01, which authorizes the official breed registries
to develop and improve breeding of horses in Texas.

The adoption implements Texas Civil Statutes, Article 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205304
Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: September 9, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 833-6699

♦ ♦ ♦
DIVISION 2. PROGRAM FOR HORSES
16 TAC §303.91

The Texas Racing Commission adopts the repeal of §303.91,
relating to horse breed registries without changes to the proposal
as published in the July 12, 2002, issue of the Texas Register (27
TexReg 6166) and will not be republished. The repeal is being
adopted in accordance with the requirements of Chapter 1275,
Acts of the 75th Legislature, 1997, Section 55 and Government
Code §2001.039.

The repeal is necessary because its provisions are duplicative
of §9.02 of the Racing Act and are therefore redundant.

No written comments were received regarding these repeals.

The repeal is adopted under the Texas Civil Statutes, Article
179e, §9.02, which authorizes officially designated horse breed
registries.

The repeal implements Texas Civil Statutes, Article 179e.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205305
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Judith L. Kennison
General Counsel
Texas Racing Commission
Effective date: September 9, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 833-6699

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 97. PLANNING AND
ACCREDITATION
SUBCHAPTER AA. ACCOUNTABILITY
RATINGS AND ACKNOWLEDGMENTS
DIVISION 1. STANDARD ACCOUNTABILITY
SYSTEM
19 TAC §97.1003

The Texas Education Agency (TEA) adopts new §97.1003, con-
cerning the Texas public school accountability system without
changes to the proposed text as published in the July 12, 2002,
issue of the Texas Register (27 TexReg 6167) and will not be re-
published. The new section adopts by reference Sections 1 and
2 of the 2003 Accountability Plan, dated July 2002, which spec-
ifies the procedures by which the accountability system will be
administered in 2003.

Legal counsel with the TEA has recommended that the proce-
dures for issuing regular accountability ratings for public school
districts and campuses be adopted as part of the Texas Admin-
istrative Code. This decision was made in 2000 given a court
decision challenging state agency decision making via admin-
istrative letter/publications. Given the statewide application of
the accountability rating process and the existence of sufficient
statutory authority for the commissioner of education to formally
adopt rules in this area, portions of each annual accountability
manual have been adopted since 2000. The new section adopts
by reference Sections 1 and 2 of the 2003 Accountability Plan,
dated July 2002.

The 2003 accountability system will provide a transition from the
current accountability rating system that uses Texas Assessment
of Academic Skills (TAAS) results and annual dropout rates to the
new accountability rating system that will use Texas Assessment
of Knowledge and Skills (TAKS) results and longitudinal comple-
tion rates. State statute requires annual district performance rat-
ings with the standard accountability labels of Exemplary, Rec-
ognized, Academically Acceptable, and Academically Unaccept-
able. Campuses must also be evaluated annually; however, ac-
countability labels for campuses are not specified in statute. To
comply with state statute, district 2002 accountability ratings will
be carried forward to 2003. A separate December 2003 perfor-
mance evaluation will address the requirement for annual cam-
pus evaluations.

The December 2003 accountability evaluations will be based on
2003 performance data and the 2004 accountability standards.
Districts will be identified in the December 2003 accountability
evaluations as 2003 Performance Meets 2004 Standard(s) or
2003 Performance Does Not Meet 2004 Standard(s). Districts

with a 2002 accountability rating of Academically Unacceptable
and a designation 2003 Performance Does Not Meet 2004 Stan-
dard(s) will receive follow-up site visits during the 2003-2004
school year. Campus performance evaluations will identify the
indicators and student groups for which 2003 performance fails
to meet the 2004 accountability standard(s). Campuses will not
receive the designation 2003 Performance Meets 2004 Stan-
dard(s) or 2003 Performance Does Not Meet 2004 Standard(s).

No comments were received regarding adoption of the new sec-
tion.

The new section is adopted under the Texas Education Code,
§§39.051(c)-(e), 39.073, 39.074(a)-(b), and 39.075, which au-
thorize the commissioner of education to specify the indicators,
standards, and procedures used to determine standard account-
ability ratings and to determine acknowledgment on additional
indicators.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205408
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Effective date: September 8, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 281. ADMINISTRATIVE PRACTICE
AND PROCEDURES
SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §§281.2, 281.4, 281.14, 281.17

The Texas State Board of Pharmacy adopts amendments to
§281.2, concerning Definitions, §281.4, concerning Official Acts
in Writing and Open to the Public, §281.14, concerning Charges
for Public Records, and §281.17, concerning Historically Un-
derutilized Businesses. The amendments are adopted without
changes to the proposed text as published in the June 21, 2002,
issue of the Texas Register (27 TexReg 5352), and will not be
republished.

The adopted amendments correct and/or simplify citations refer-
enced in the rules.

Comments were received from a chain pharmacy organization
with the following suggestions. Section 281.2 contains a defini-
tion of the term "executive director/secretary." Since the statute
has been changed to refer only to the executive director, the term
defined in §281.2 should be changed to simply "executive di-
rector." The Board disagrees with this change since the statute
states that the executive director shall perform the regular ad-
ministrative functions of the board (administer the agency) and
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shall serve as secretary to the Board. Therefore, the title "execu-
tive director/secretary," as used in the rules, more accurately de-
scribes the two major responsibilities of this position and should
remain the term defined in this section.

The second suggestion was to add a definition of the term "reg-
istration" in §281.2 in anticipation of technician registration. The
Board disagrees with this change as the definition of the term
"license" in §281.2 includes a registration.

The amendments are adopted under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing
the agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act.

The statutes affected by the rule: Chapters 551 - 566, Texas
Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205411
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 8, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER B. GENERAL PROCEDURES
IN A CONTESTED CASE
22 TAC §§281.27, 281.33, 281.43, 281.45

The Texas State Board of Pharmacy adopts amendments to
§281.27, concerning Service of Documents on Parties, §281.33,
concerning Discovery, §281.43, concerning Public Attendance
and Comment at Hearing; and §281.45, concerning Evidence.
The amendments are adopted without changes to the proposed
text as published in the June 21, 2002, issue of the Texas
Register (27 TexReg 5353), and will not be republished.

The adopted amendments correct and/or simplify citations refer-
enced in the rules.

No comments were received.

The amendments are adopted under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing
the agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act.

The statutes affected by the rules: Chapters 551 - 566, Texas
Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205412
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 8, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER B. GENERAL PROCEDURES
IN A CONTESTED CASE
The Texas State Board of Pharmacy adopts repeal of §281.40,
concerning Participation by Telephone and simultaneously
adopts new §281.40, concerning Participation by Telephone.
The repeal and the adoption of the new rule is made without
changes to the proposed text as published in the June 21, 2002,
issue of the Texas Register (27 TexReg 5355), and will not be
republished.

The new rule updates the section to be consistent with rules
adopted by the State Office of Administrative Hearings (SOAH).

No comments were received.

22 TAC §281.40

The repeal is adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566, Texas Occupations
Code). The Board interprets §551.002 as authorizing the
agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act.

The statutes affected by the repeal: Chapters 551 - 566, Texas
Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205413
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 8, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 305-8028

♦ ♦ ♦
22 TAC §281.40

The new rule is adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566, Texas Occupations
Code). The Board interprets §551.002 as authorizing the agency
to protect the public through the effective control and regulation
of the practice of pharmacy. The Board interprets §554.051 as
authorizing the agency to adopt rules for the proper administra-
tion and enforcement of the Act.

The statutes affected by this rule: Chapters 551 - 566, Texas
Occupations Code.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205414
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 8, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 291. PHARMACIES
SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
22 TAC §291.20

The Texas State Board of Pharmacy adopts amendments
to §291.20, concerning Remote Pharmacy Services. The
amendments are adopted without changes to the proposed text
as published in the June 21, 2002, issue of the Texas Register
(27 TexReg 5355), and will not be republished.

The adopted amendments: (1) add Assisted Living Centers to
the list of facilities in which automated pharmacy systems may
be located; and (2) delete the requirement for the signature of
the medical director or other person responsible for the on-site
operation of the facility on renewal applications.

No comments were received.

The amendments are adopted under §§551.002, 554.051,
562.108, 562.109, and 562.110 of the Texas Pharmacy Act
(Chapters 551 - 566, Texas Occupations Code). The Board
interprets §551.002 as authorizing the agency to protect the
public through the effective control and regulation of the practice
of pharmacy. The Board interprets §554.051 as authorizing
the agency to adopt rules for the proper administration and
enforcement of the Act. The Board interprets §562.108 as
authorizing the agency to adopt rules for Emergency Medication
Kits. The Board interprets §562.109 as authorizing the agency
to adopt rules for Automated Pharmacy Systems. The Board
interprets §562.110 as authorizing the agency to adopt rules for
Telepharmacy Systems.

The statutes affected by this rule: Chapters 551 - 566, Texas
Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205415
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 8, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC §291.32, §291.36

The Texas State Board of Pharmacy adopts amendments to
§291.32, concerning Personnel, and §291.36, concerning Class
A Pharmacies Compounding Sterile Pharmaceuticals. The
amendments are adopted with changes to the proposed text as
published in the June 21, 2002, issue of the Texas Register (27
TexReg 5357).

The adopted amendments: (1) permit a pharmacist to be
in-charge of two Class A pharmacies open at the same time
under certain conditions; and (2) separate responsibilities of
the pharmacist-in-charge and the owner of a Class A pharmacy
license.

One written comment was received from the National Associ-
ation of Chain Drug Stores (NACDS). NACDS made comment
regarding the following sections of the rules.

Section 291.32(a)(1)--NACDS supports the change allowing
a pharmacist-in-charge to be the pharmacist-in-charge of two
Class A pharmacies if they work at least 10 hours in each
pharmacy.

Section 291.32(a)(2)(H)--NACDS believes the change means
the same thing as the original. Suggests clarifying that the
owner sets policies and the pharmacist-in-charge creates
procedures to be sure the policies are followed. The Board
agrees and incorporated the language suggested by NACDS
both here and in §291.36(c)(1)(B).

Section 291.32(a)(2)(J)(i)--NACDS believes it is more likely the
owner rather than the pharmacist-in-charge who will make de-
cisions concerning obtaining an automated pharmacy dispens-
ing system and creating policies and procedures for that system.
They suggest deleting the language and placing it under the re-
sponsibilities of the pharmacy owner. The Board agrees with
the basic comment but felt the pharmacist-in-charge should be
involved in creating the policies and procedures for the system.
The language was changed to reflect this involvement. The re-
view and approval of an automated pharmacy dispensing system
is already a responsibility of the pharmacy owner.

Section 291.32(b)--NACDS suggests language to clarify that the
pharmacy owner is responsible for functions of the pharmacy
that are not otherwise the responsibility of the pharmacist-in-
charge. The Board disagrees because there are situations when
both the pharmacist-in-charge and the pharmacy owner are, and
should be, responsible.

Section 291.32(b)--NACDS suggests language clarifying that it
is a responsibility of the pharmacy owner to establish policies for
the legal use of a data processing system and the pharmacist-in-
charge to assure that the policies and procedures are maintained
in compliance with legal requirements. The Board agrees and
incorporated the language suggested by NACDS both here and
in §291.36(c)(2).

The amendments are adopted under §551.002 and §554.051
of the Texas Pharmacy Act (Chapters 551 - 566, Texas Occu-
pations Code). The Board interprets §551.002 as authorizing
the agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
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§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act.

The statutes affected by this rule: Chapters 551 - 566, Texas
Occupations Code.

§291.32. Personnel.
(a) Pharmacist-in-charge.

(1) General.

(A) Each Class A pharmacy shall have one pharma-
cist-in-charge who is employed on a full-time basis, who may be the
pharmacist-in-charge for only one such pharmacy; provided, however,
such pharmacist-in-charge may be the pharmacist-in-charge of:

(i) more than one Class A pharmacy, if the additional
Class A pharmacies are not open to provide pharmacy services simul-
taneously; or

(ii) up to two Class A pharmacies open simultane-
ously if the pharmacist-in-charge works at least 10 hours per week in
each pharmacy.

(B) The pharmacist-in-charge shall comply with the
provisions of§291.17 of this title (relating to Inventory Requirements).

(2) Responsibilities. The pharmacist-in-charge shall have
responsibility for the practice of pharmacy at the pharmacy for which
he or she is the pharmacist-in-charge. The pharmacist-in- charge may
advise the owner on administrative or operational concerns. The phar-
macist-in-charge shall have responsibility for, at a minimum, the fol-
lowing:

(A) education and training of pharmacy technicians;

(B) supervising a system to assure appropriate procure-
ment of prescription drugs and devices and other products dispensed
from the Class A pharmacy;

(C) disposal and distribution of drugs from the Class A
pharmacy;

(D) bulk compounding of drugs;

(E) storage of all materials, including drugs, chemicals,
and biologicals;

(F) maintaining records of all transactions of the Class
A pharmacy necessary to maintain accurate control over and account-
ability for all pharmaceutical materials required by applicable state and
federal laws and sections;

(G) supervising a system to assure maintenance of ef-
fective controls against the theft or diversion of prescription drugs, and
records for such drugs;

(H) adherence to policies and procedures regarding the
maintenance of records in a data processing system such that the data
processing system is in compliance with Class A (community) phar-
macy requirements;

(I) legal operation of the pharmacy, including meeting
all inspection and other requirements of all state and federal laws or
sections governing the practice of pharmacy; and

(J) effective September 1, 2000, if the pharmacy uses
an automated pharmacy dispensing system, shall be responsible for the
following:

(i) consulting with the owner concerning and adher-
ence to the policies and procedures for system operation, safety, secu-
rity, accuracy and access, patient confidentiality, prevention of unau-
thorized access, and malfunction;

(ii) inspecting medications in the automated phar-
macy dispensing system, at least monthly, for expiration date, mis-
branding, physical integrity, security, and accountability;

(iii) assigning, discontinuing, or changing personnel
access to the automated pharmacy dispensing system;

(iv) ensuring that pharmacy technicians and licensed
healthcare professionals performing any services in connection with an
automated pharmacy dispensing system have been properly trained on
the use of the system and can demonstrate comprehensive knowledge
of the written policies and procedures for operation of the system; and

(v) ensuring that the automated pharmacy dispens-
ing system is stocked accurately and an accountability record is main-
tained in accordance with the written policies and procedures of oper-
ation.

(b) Owner. The owner of a Class A pharmacy shall have re-
sponsibility for all administrative and operational functions of the phar-
macy. The pharmacist-in-charge may advise the owner on administra-
tive and operational concerns. The owner shall have responsibility for,
at a minimum, the following, and if the owner is not a Texas licensed
pharmacist, the owner shall consult with the pharmacist-in-charge or
another Texas licensed pharmacist:

(1) establishment of policies for procurement of prescrip-
tion drugs and devices and other products dispensed from the Class A
pharmacy;

(2) establishment and maintenance of effective controls
against the theft or diversion of prescription drugs;

(3) if the pharmacy uses an automated pharmacy dispens-
ing system, reviewing and approving all policies and procedures for
system operation, safety, security, accuracy and access, patient confi-
dentiality, prevention of unauthorized access, and malfunction;

(4) providing the pharmacy with the necessary equipment
and resources commensurate with its level and type of practice; and

(5) establishment of policies and procedures regarding
maintenance, storage, and retrieval of records in a data processing
system such that the system is in compliance with state and federal
requirements.

(c) Pharmacists.

(1) General.

(A) The pharmacist-in-charge shall be assisted by suf-
ficient number of additional licensed pharmacists as may be required
to operate the Class A pharmacy competently, safely, and adequately
to meet the needs of the patients of the pharmacy.

(B) All pharmacists shall assist the pharma-
cist-in-charge in meeting his or her responsibilities in ordering,
dispensing, and accounting for prescription drugs.

(C) Pharmacists are solely responsible for the direct su-
pervision of pharmacy technicians and for designating and delegating
duties, other than those listed in paragraph (2) of this subsection, to
pharmacy technicians. Each pharmacist:

(i) shall verify the accuracy of all acts, tasks, and
functions performed by pharmacy technicians; and

(ii) shall be responsible for any delegated act per-
formed by pharmacy technicians under his or her supervision.

(D) All pharmacists while on duty, shall be responsible
for complying with all state and federal laws or rules governing the
practice of pharmacy.
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(E) A dispensing pharmacist shall ensure that the drug
is dispensed and delivered safely, and accurately as prescribed. In addi-
tion, if multiple pharmacists participate in the dispensing process, each
pharmacist shall ensure the safety and accuracy of the portion of the
process the pharmacist is performing. The dispensing process shall in-
clude, but not be limited to, drug regimen review and verification of
accurate prescription data entry, packaging, preparation, compounding
and labeling and performance of the final check of the dispensed pre-
scription.

(2) Duties. Duties which may only be performed by a phar-
macist are as follows:

(A) receiving oral prescription drug orders and reducing
these orders to writing, either manually or electronically;

(B) interpreting prescription drug orders;

(C) selection of drug products;

(D) performing the final check of the dispensed pre-
scription before delivery to the patient to ensure that the prescription
has been dispensed accurately as prescribed;

(E) communicating to the patient or patient’s agent in-
formation about the prescription drug or device which in the exercise
of the pharmacist’s professional judgement, the pharmacist deems sig-
nificant, as specified in§291.33(c) of this title;

(F) communicating to the patient or the patient’s agent
on his or her request information concerning any prescription drugs
dispensed to the patient by the pharmacy;

(G) assuring that a reasonable effort is made to obtain,
record, and maintain patient medication records;

(H) interpreting patient medication records and per-
forming drug regimen reviews; and

(I) performing a specific act of drug therapy manage-
ment for a patient delegated to a pharmacist by a written protocol from
a physician licensed in this state in compliance with the Medical Prac-
tice Act.

(3) Special requirements for nonsterile compounding.

(A) All pharmacists engaged in compounding shall pos-
sess the education, training, and proficiency necessary to properly and
safely perform compounding duties undertaken or supervised. Con-
tinuing education shall include training in the art and science of com-
pounding and the legal requirements for compounding.

(B) A pharmacist shall inspect and approve all compo-
nents, drug product containers, closures, labeling, and any other mate-
rials involved in the compounding process.

(C) A pharmacist shall review all compounding records
for accuracy and conduct in-process and final checks to assure that er-
rors have not occurred in the compounding process.

(D) A pharmacist is responsible for the proper mainte-
nance, cleanliness, and use of all equipment used in the compounding
process.

(d) Pharmacy Technicians.

(1) Qualifications.

(A) General. All pharmacy technicians shall:

(i) have a high school or equivalent degree, e.g.,
GED, or be currently enrolled in a program which awards such a
degree; and

(ii) complete a structured didactic and experiential
training program, which provides instruction and experience in the ar-
eas listed in paragraph (4) of this subsection.

(iii) Effective January 1, 2001, all pharmacy tech-
nicians must have taken and passed the National Pharmacy Techni-
cian Certification Exam or other examination approved during an open
meeting by the Board or be a pharmacy technician trainee.

(B) Pharmacy Technician Trainee.

(i) A person shall be designated as a pharmacy tech-
nician trainee while participating in a pharmacy’s technician training
program in preparation for the National Pharmacy Technician Certifi-
cation Exam or other examination approved during an open meeting by
the Board.

(ii) A person may be designated a pharmacy techni-
cian trainee for no more than one year. A person may not be a tech-
nician trainee if they fail to pass the certification exam within this one
year training period. This clause does not apply to a pharmacy tech-
nician trainee working in a pharmacy as part of a training program ac-
credited by the American Society of Health-System Pharmacists or an
individual enrolled in a health science technology education program
in a Texas high school.

(iii) Individuals enrolled in a health science technol-
ogy education program in a Texas high school that is accredited by the
Texas Education Agency, may be designated as a pharmacy technician
trainee for up to two years provided:

(I) the work as a pharmacy technician is concur-
rent with enrollment in a health science technology education program,
which may include:

(-a-) partial semester breaks such as spring
breaks;

(-b-) between semesters; and
(-c-) whole semester breaks provided the in-

dividual was enrolled in the health science technology education pro-
gram in the immediate preceding semester and is scheduled with the
high school to attend in the immediate subsequent semester;

(II) the individual is under the direct supervision
of and responsible to a pharmacist; and

(III) the supervising pharmacist verifies the ac-
curacy of all acts, tasks, or functions performed by the individual.

(C) Certified Pharmacy Technicians.

(i) All certified pharmacy technicians shall have
taken and passed the National Pharmacy Technician Certification
Exam or other examination approved during an open meeting by
the Board and maintain a current certification with the Pharmacy
Technician Certification Board or any other entity providing an
examination approved by the Board.

(ii) A certified pharmacy technician shall publicly
display their current certification certificate in the technician’s primary
place of practice and a copy of their current certification certificate
in all other pharmacies where the technician performs the duties of a
technician.

(2) Duties.

(A) Pharmacy technicians may not perform any of the
duties listed in subsection (b)(2) of this section.

(B) A pharmacist may delegate to pharmacy technicians
any nonjudgmental technical duty associated with the preparation and
distribution of prescription drugs provided:

27 TexReg 8216 August 30, 2002 Texas Register



(i) a pharmacist verifies the accuracy of all acts,
tasks, and functions performed by pharmacy technicians;

(ii) pharmacy technicians are under the direct super-
vision of and responsible to a pharmacist; and

(iii) effective September 1, 2000, only pharmacy
technicians who have been properly trained on the use of an automated
pharmacy dispensing system and can demonstrate comprehensive
knowledge of the written policies and procedures for the operation of
the system may be allowed access to the system; and

(C) Pharmacy technicians may perform only nonjudg-
mental technical duties associated with the preparation and distribution
of prescription drugs, including but not limited to the following:

(i) initiating and receiving refill authorization
requests;

(ii) entering prescription data into a data processing
system;

(iii) taking a stock bottle from the shelf for a pre-
scription;

(iv) preparing and packaging prescription drug
orders (i.e., counting tablets/capsules, measuring liquids and placing
them in the prescription container);

(v) affixing prescription labels and auxiliary labels
to the prescription container provided:

(I) the pharmacy technician has completed the
education and training requirements outlined in paragraphs (1) and (4)
of this subsection; and

(II) effective January 1, 2001, only certified
pharmacy technicians may affix a label to a prescription container.

(vi) reconstituting medications;

(vii) prepackaging and labeling prepackaged drugs;

(viii) loading bulk unlabeled drugs into an au-
tomated dispensing system provided a pharmacist verifies that the
system is properly loaded prior to use;

(ix) compounding non-sterile prescription drug or-
ders; and

(x) bulk compounding.

(3) Ratio of pharmacist to pharmacy technicians.

(A) The ratio of pharmacists to pharmacy technicians
may not exceed 1:2

(B) The ratio of pharmacists to pharmacy technicians
may be 1:3 provided that at least one of the three technicians is certified.

(4) Training.

(A) pharmacy technicians shall complete initial training
as outlined by the pharmacist-in-charge in a training manual. Such
training:

(i) shall include training and experience as outlined
in paragraph (5) of this subsection; and

(ii) may not be transferred to another pharmacy un-
less:

(I) the pharmacies are under common ownership
and control and have a common training program; and

(II) the pharmacist-in-charge of each pharmacy
in which the pharmacy technician works certifies that the pharmacy
technician is competent to perform the duties assigned in that phar-
macy.

(B) A pharmacy technician shall be designated a phar-
macy technician trainee until completing the full training program. A
pharmacy technician trainee:

(i) may perform all of the duties of a pharmacy tech-
nician except affix a label to a prescription container;

(ii) may be designated a pharmacy technician
trainee for no longer than one year except as specified in paragraph
(1)(B) of this subsection; and

(iii) shall be counted in the pharmacist to pharmacy
technician ratio.

(C) The pharmacist-in-charge shall assure the continu-
ing competency of pharmacy technicians through in-service education
and training to supplement initial training.

(D) The pharmacist-in-charge shall document the com-
pletion of the training program and certify the competency of phar-
macy technicians completing the training. A written record of initial
and in-service training of pharmacy technicians shall be maintained and
contain the following information:

(i) name of the person receiving the training;

(ii) date(s) of the training;

(iii) general description of the topics covered;

(iv) a statement or statements that certifies that the
pharmacy technician is competent to perform the duties assigned;

(v) name of the person supervising the training; and

(vi) signature of the pharmacy technician and the
pharmacist-in-charge or other pharmacist employed by the pharmacy
and designated by the pharmacist-in-charge as responsible for training
of pharmacy technicians.

(E) A person who has previously completed training as
a pharmacy technician, or a licensed nurse or physician assistant is not
required to complete the entire training program if the person is able to
show competency through a documented assessment of competency.
Such competency assessment may be conducted by personnel desig-
nated by the pharmacist-in-charge, but the final acceptance of compe-
tency must be approved by the pharmacist-in-charge.

(5) Training program. Pharmacy technician training shall
be outlined in a training manual. Such training manual shall, at a min-
imum, contain the following:

(A) written procedures and guidelines for the use and
supervision of pharmacy technicians. Such procedures and guidelines
shall:

(i) specify the manner in which the pharmacist re-
sponsible for the supervision of pharmacy technicians will supervise
such personnel and verify the accuracy and completeness of all acts,
tasks, and functions performed by such personnel; and

(ii) specify duties which may and may not be per-
formed by pharmacy technicians; and

(B) instruction in the following areas and any additional
areas appropriate to the duties of pharmacy technicians in the phar-
macy:

(i) Orientation;
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(ii) Job descriptions;

(iii) Communication techniques;

(iv) Laws and rules;

(v) Security and safety;

(vi) Prescription drugs:

(I) Basic pharmaceutical nomenclature;

(II) Dosage forms;

(vii) Prescription drug orders:

(I) Prescribers;

(II) Directions for use;

(III) Commonly-used abbreviations and sym-
bols;

(IV) Number of dosage units;

(V) Strengths and systems of measurement;

(VI) Routes of administration;

(VII) Frequency of administration;

(VIII) Interpreting directions for use;

(viii) Prescription drug order preparation:

(I) Creating or updating patient medication
records;

(II) Entering prescription drug order information
into the computer or typing the label in a manual system;

(III) Selecting the correct stock bottle;

(IV) Accurately counting or pouring the appro-
priate quantity of drug product;

(V) Selecting the proper container;

(VI) Affixing the prescription label;

(VII) Affixing auxiliary labels, if indicated; and

(VIII) Preparing the finished product for inspec-
tion and final check by pharmacists;

(ix) Other functions;

(x) Drug product prepackaging;

(xi) Compounding of non-sterile pharmaceuticals;

(xii) Written policy and guidelines for use of and su-
pervision of pharmacy technicians.

(e) Identification of pharmacy personnel. All pharmacy per-
sonnel shall be identified as follows.

(1) Pharmacy technicians. All pharmacy technicians shall
wear an identification tag or badge which bears the person’s name and
identifies him or her as a pharmacy technician trainee, pharmacy tech-
nician, or a certified pharmacy technician.

(2) Pharmacist interns. All pharmacist interns shall wear
an identification tag or badge which bears the person’s name and iden-
tifies him or her as a pharmacist intern.

(3) Pharmacists. All pharmacists shall wear an identifica-
tion tag or badge which bears the person’s name and identifies him or
her as a pharmacist.

§291.36. Class A Pharmacies Compounding Sterile Pharmaceuti-
cals.

(a) Purpose. The purpose of this section is to provide stan-
dards for the preparation, labeling, and distribution of compounded
sterile pharmaceuticals by licensed pharmacies, pursuant to a prescrip-
tion drug order. The intent of these standards is to provide a minimum
level of pharmaceutical care to the patient so that the patient’s health is
protected while striving to produce positive patient outcomes.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) ACPE--The American Council on Pharmaceutical Ed-
ucation.

(2) Act--The Texas Pharmacy Act, Chapter 551 - 556, Oc-
cupations Code, as amended.

(3) Accurately as prescribed--Dispensing, delivering,
and/or distributing a prescription drug order:

(A) to the correct patient (or agent of the patient) for
whom the drug or device was prescribed;

(B) with the correct drug in the correct strength, quan-
tity, and dosage form ordered by the practitioner; and

(C) with correct labeling (including directions for use)
as ordered by the practitioner. Provided, however, that nothing herein
shall prohibit pharmacist substitution if substitution is conducted in
strict accordance with applicable laws and rules, including Chapters
562 and 563 of the Texas Pharmacy Act.

(4) Advanced practice nurse--A registered nurse approved
by the Texas State Board of Nurse Examiners to practice as an advanced
practice nurse on the basis of completion of an advanced education
program. The term includes a nurse practitioner, a nurse midwife, a
nurse anesthetist, and a clinical nurse specialist.

(5) Airborne particulate cleanliness class--The level of
cleanliness specified by the maximum allowable number of particles
per cubic foot of air as specified in Federal Standard 209E, et seq. For
example:

(A) Class 100 is an atmospheric environment which
contains less than 100 particles 0.5 microns in diameter per cubic foot
of air;

(B) Class 10,000 is an atmospheric environment which
contains less than 10,000 particles 0.5 microns in diameter per cubic
foot of air; and

(C) Class 100,000 is an atmospheric environment
which contains less than 100,000 particles 0.5 microns in diameter per
cubic foot of air.

(6) Ancillary supplies--Supplies necessary for the admin-
istration of compounded sterile pharmaceuticals.

(7) Aseptic preparation--The technique involving pro-
cedures designed to preclude contamination of drugs, packaging,
equipment, or supplies by microorganisms during processing.

(8) Automated compounding or counting device--An au-
tomated device that compounds, measures, counts, and or packages a
specified quantity of dosage units for a designated drug product.

(9) Batch preparation compounding--Compounding of
multiple sterile-product units, in a single discrete process, by the
same individual(s), carried out during one limited time period. Batch
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preparation/compounding does not include the preparation of multiple
sterile-product units pursuant to patient specific medication orders.

(10) Biological Safety Cabinet--Containment unit suitable
for the preparation of low to moderate risk agents where there is a need
for protection of the product, personnel, and environment, according to
National Sanitation Foundation (NSF) Standard 49.

(11) Board--The Texas State Board of Pharmacy.

(12) Carrying out or signing a prescription drug order--The
completion of a prescription drug order presigned by the delegating
physician, or the signing of a prescription by an advanced practice nurse
or physician assistant after the person has been designated with the
Texas State Board of Medical Examiners by the delegating physician
as a person delegated to sign a prescription. The following information
shall be provided on each prescription:

(A) patient’s name and address;

(B) name, strength, and quantity of the drug to be dis-
pensed;

(C) directions for use;

(D) the intended use of the drug, if appropriate;

(E) the name, address, and telephone number of the
physician;

(F) the name, address, telephone number, and identifi-
cation number of the advanced practice nurse or physician assistant
completing the prescription drug order;

(G) the date; and

(H) the number of refills permitted.

(13) Certified Pharmacy Technician--A pharmacy techni-
cian who:

(A) has completed the pharmacy technician training
program of the pharmacy;

(B) has taken and passed the National Pharmacy Tech-
nician Certification Exam or other examination approved during an
open meeting by the Board; and

(C) maintains a current certification with the Pharmacy
Technician Certification Board or any other entity providing an exam-
ination approved by the Board.

(14) Clean room--A room in which the concentration of
airborne particles is controlled and there are one or more clean zones
according to Federal Standard 209E, et seq.

(15) Clean zone--A defined space in which the concentra-
tion of airborne particles is controlled to meet a specified airborne par-
ticulate cleanliness class.

(16) Compounding--The preparation, mixing, assembling,
packaging, or labeling of a drug or device:

(A) as the result of a practitioner’s prescription drug or
medication order or initiative based on the practitioner-patient pharma-
cist relationship in the course of professional practice;

(B) in anticipation of prescription drug or medication
orders based on routine, regularly observed prescribing patterns; or

(C) for the purpose of or as an incident to research,
teaching, or chemical analysis and not for sale or dispensing.

(17) Confidential record--Any health related record that
contains information that identifies an individual and that is maintained

by a pharmacy or pharmacist such as a patient medication record,
prescription drug order, or medication drug order.

(18) Controlled area--A controlled area is the area desig-
nated for preparing sterile pharmaceuticals.

(19) Controlled substance--A drug, immediate precursor,
or other substance listed in Schedules I - V or Penalty Groups 1-4 of
the Texas Controlled Substances Act, as amended, or a drug, immediate
precursor, or other substance included in Schedule I, II, III, IV, or V of
the Federal Comprehensive Drug Abuse Prevention and Control Act of
1970, as amended (Public Law 91-513).

(20) Critical areas--Any area in the controlled area where
products or containers are exposed to the environment.

(21) Cytotoxic--A pharmaceutical that has the capability of
killing living cells.

(22) Dangerous drug--Any drug or device that is not in-
cluded in Penalty Groups 1-4 of the Controlled Substances Act and
that is unsafe for self-medication or any drug or device that bears or is
required to bear the legend:

(A) "Caution: federal law prohibits dispensing without
prescription"; or

(B) "Caution: federal law restricts this drug to use by or
on the order of a licensed veterinarian."

(23) Data communication device--An electronic device
that receives electronic information from one source and transmits or
routes it to another (e.g., bridge, router, switch or gateway).

(24) Deliver or delivery--The actual, constructive, or at-
tempted transfer of a prescription drug or device or controlled substance
from one person to another, whether or not for a consideration.

(25) Designated agent--

(A) a licensed nurse, physician assistant, pharmacist, or
other individual designated by a practitioner, and for whom the prac-
titioner assumes legal responsibility, who communicates prescription
drug orders to a pharmacist;

(B) a licensed nurse, physician assistant, or pharmacist
employed in a health care facility to whom the practitioner communi-
cates a prescription drug order;

(C) an advanced practice nurse or physician assistant
authorized by a practitioner to carry out or sign a prescription drug
order for dangerous drugs under Chapter 157 of the Medical Practice
Act (Subtitle B, Occupations Code); or

(D) a person who is a licensed vocational nurse or has
an education equivalent to or greater than that required for a licensed
vocational nurse designated by the practitioner to communicate pre-
scriptions for an advanced practice nurse or physician assistant autho-
rized by the practitioner to sign prescription drug orders under Chapter
157 of the Medical Practice Act (Subtitle B, Occupations Code).

(26) Device--An instrument, apparatus, implement, ma-
chine, contrivance, implant, in vitro reagent, or other similar or related
article, including any component part or accessory, that is required
under federal or state law to be ordered or prescribed by a practitioner.

(27) Dispense--Preparing, packaging, compounding, or la-
beling for delivery a prescription drug or device in the course of pro-
fessional practice to an ultimate user or his agent by or pursuant to the
lawful order of a practitioner.
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(28) Dispensing pharmacist--The pharmacist responsible
for the final check of the dispensed prescription before delivery to the
patient.

(29) Distribute--The delivery of a prescription drug or de-
vice other than by administering or dispensing.

(30) Downtime--Period of time during which a data pro-
cessing system is not operable.

(31) Drug regimen review--An evaluation of prescription
drug or medication orders and patient medication records for:

(A) known allergies;

(B) rational therapy--contraindications;

(C) reasonable dose and route of administration;

(D) reasonable directions for use;

(E) duplication of therapy;

(F) drug-drug interactions;

(G) drug-food interactions;

(H) drug-disease interactions;

(I) adverse drug reactions; and

(J) proper utilization, including overutilization or un-
derutilization.

(32) Electronic prescription drug order--A prescription
drug order which is transmitted by an electronic device to the receiver
(pharmacy).

(33) Electronic signature--A unique security code or other
identifier which specifically identifies the person entering information
into a data processing system. A facility which utilizes electronic sig-
natures must:

(A) maintain a permanent list of the unique security
codes assigned to persons authorized to use the data processing
system; and

(B) have an ongoing security program which is capable
of identifying misuse and/or unauthorized use of electronic signatures.

(34) Expiration date--The date (and time, when applicable)
beyond which a product should not be used.

(35) Full-time pharmacist--A pharmacist who works in a
pharmacy from 30 to 40 hours per week or if the pharmacy is open less
than 60 hours per week, one-half of the time the pharmacy is open.

(36) Hard copy--A physical document that is readable
without the use of a special device (i.e., cathode ray tube (CRT),
microfiche reader, etc.).

(37) Medical Practice Act--The Texas Medical Practice
Act, Subtitle B, Occupations Code, as amended.

(38) New prescription drug order--A prescription drug or-
der that:

(A) has not been dispensed to the patient in the same
strength and dosage form by this pharmacy within the last year;

(B) is transferred from another pharmacy; and/or

(C) is a discharge prescription drug order. (Note: fur-
lough prescription drug orders are not considered new prescription drug
orders.)

(39) Original prescription--The:

(A) original written prescription drug orders; or

(B) original verbal or electronic prescription drug or-
ders reduced to writing either manually or electronically by the phar-
macist.

(40) Part-time pharmacist--A pharmacist who works less
than full-time.

(41) Patient counseling--Communication by the pharma-
cist of information to the patient or patient’s agent, in order to improve
therapy by ensuring proper use of drugs and devices.

(42) Pharmacist-in-charge--The pharmacist designated on
a pharmacy license as the pharmacist who has the authority or respon-
sibility for a pharmacy’s compliance with laws and rules pertaining to
the practice of pharmacy.

(43) Pharmaceutical care--The provision of drug therapy
and other pharmaceutical services intended to assist in the cure or pre-
vention of a disease, elimination or reduction of a patient’s symptoms,
or arresting or slowing of a disease process.

(44) Pharmacy technicians--Those individuals utilized in
pharmacies whose responsibility it shall be to provide technical ser-
vices that do not require professional judgment concerned with the
preparation and distribution of drugs under the direct supervision of
and responsible to a pharmacist. Pharmacy technician includes certi-
fied pharmacy technicians, pharmacy technicians, and pharmacy tech-
nician trainees.

(45) Pharmacy technician trainee--a pharmacy technician:

(A) participating in a pharmacy’s technician training
program; or

(B) a person currently enrolled in a technician training
program accredited by the American Society of Health-System Phar-
macists provided:

(i) the person is working during times the individual
is assigned to a pharmacy as a part of the experiential component of the
American Society of Health-System Pharmacists training program;

(ii) the person is under the direct supervision of and
responsible to a pharmacist; and

(iii) the supervising pharmacist conducts in-process
and final checks.

(46) Physician assistant--A physician assistant recognized
by the Texas State Board of Medical Examiners as having the special-
ized education and training required under Subtitle B, Chapter 157,
Occupations Code, and issued an identification number by the Texas
State Board of Medical Examiners.

(47) Practitioner--

(A) a physician, dentist, podiatrist, veterinarian, or
other person licensed or registered to prescribe, distribute, administer,
or dispense a prescription drug or device in the course of professional
practice in this state;

(B) a person licensed by another state in a health field
in which, under Texas law, licensees in this state may legally prescribe
dangerous drugs or a person practicing in another state and licensed by
another state as a physician, dentist, veterinarian, or podiatrist, having a
current federal Drug Enforcement Administration registration number,
and who may legally prescribe Schedule II, III, IV, or V controlled
substances in such other state; or
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(C) a person licensed in the Dominion of Canada or the
United Mexican States in a health field in which, under the laws of this
state, a licensee may legally prescribe dangerous drugs;

(D) does not include a person licensed under the Texas
Pharmacy Act.

(48) Prepackaging--The act of repackaging and relabeling
quantities of drug products from a manufacturer’s original commercial
container into a prescription container for dispensing by a pharmacist
to the ultimate consumer.

(49) Prescription drug--

(A) a substance for which federal or state law requires
a prescription before it may be legally dispensed to the public;

(B) a drug or device that under federal law is required,
prior to being dispensed or delivered, to be labeled with either of the
following statements:

(i) "Caution: federal law prohibits dispensing with-
out prescription"; or

(ii) "Caution: federal law restricts this drug to use
by or on order of a licensed veterinarian"; or

(C) a drug or device that is required by any applicable
federal or state law or regulation to be dispensed on prescription only
or is restricted to use by a practitioner only.

(50) Prescription drug order--

(A) an order from a practitioner or a practitioner’s des-
ignated agent to a pharmacist for a drug or device to be dispensed; or

(B) an order pursuant to the Subtitle B, Chapter 157,
Occupations Code.

(51) Process validation--Documented evidence providing a
high degree of assurance that a specific process will consistently pro-
duce a product meeting its predetermined specifications and quality at-
tributes.

(52) Quality assurance--The set of activities used to assure
that the process used in the preparation of sterile drug products lead to
products that meet predetermined standards of quality.

(53) Quality control--The set of testing activities used to
determine that the ingredients, components (e.g., containers), and fi-
nal sterile pharmaceuticals prepared meet predetermined requirements
with respect to identity, purity, non-pyrogenicity, and sterility.

(54) Sample--A prescription drug which is not intended to
be sold and is intended to promote the sale of the drug.

(55) State--One of the 50 United States of America, a U.S.
territory, or the District of Columbia.

(56) Sterile pharmaceutical--A dosage form free from liv-
ing micro-organisms.

(57) Texas Controlled Substances Act--The Texas Con-
trolled Substances Act, Health and Safety Code, Chapter 481, as
amended.

(58) Unit-dose packaging--The ordered amount of drug in
a dosage form ready for administration to a particular patient, by the
prescribed route at the prescribed time, and properly labeled with name,
strength, and expiration date of the drug.

(59) Unusable drugs--Drugs or devices that are unusable
for reasons such as they are adulterated, misbranded, expired, defec-
tive, or recalled.

(60) Written protocol--A physicians order, standing medi-
cal order, standing delegation order, or other order or protocol as de-
fined by rule of the Texas State Board of Medical Examiners under the
Texas Medical Practice Act.

(c) Personnel.

(1) Pharmacist-in-charge.

(A) General.

(i) Each Class A pharmacy compounding sterile
pharmaceuticals shall have one pharmacist-in- charge who is employed
on a full-time basis, who may be the pharmacist-in-charge for only
one such pharmacy; provided, however, such pharmacist-in-charge
may be the pharmacist-in-charge of:

(I) more than one Class A pharmacy, if the addi-
tional Class A pharmacies are not open to provide pharmacy services
simultaneously; or

(II) up to two Class A pharmacies open simulta-
neously if the pharmacist-in-charge works at least 10 hours per week
in each pharmacy.

(ii) The pharmacist-in-charge shall comply with the
provisions of§291.17 of this title (relating to Inventory Requirements).

(B) Responsibilities. The pharmacist-in-charge shall
have responsibility for the practice of pharmacy at the pharmacy for
which he or she is the pharmacist-in-charge. The pharmacist-in-
charge may advise the owner on administrative and operational
concerns. The pharmacist-in-charge shall have the responsibility for,
at a minimum, the following:

(i) developing a system to assure that all pharmacy
personnel responsible for compounding and/or supervising the com-
pounding of sterile pharmaceuticals within the pharmacy receive ap-
propriate education and training and competency evaluation;

(ii) supervising a system to assure appropriate pro-
curement of drugs and devices and storage of all pharmaceutical mate-
rials including pharmaceuticals, components used in the compounding
of pharmaceuticals, and drug delivery devices;

(iii) developing a system for the disposal and distri-
bution of drugs from the Class A pharmacy;

(iv) developing a system for bulk compounding or
batch preparation of drugs;

(v) developing a system for the compounding, steril-
ity assurance, quality assurance and quality control of sterile pharma-
ceuticals;

(vi) participating in those aspects of the patient care
evaluation program relating to pharmaceutical material utilization and
effectiveness;

(vii) implementing the policies and decisions relat-
ing to pharmaceutical services;

(viii) maintaining records of all transactions of the
Class A pharmacy necessary to maintain accurate control over and
accountability for all pharmaceutical materials required by applicable
state and federal laws and rules;

(ix) supervising a system to assure maintenance of
effective controls against the theft or diversion of prescription drugs,
and records for such drugs;
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(x) adherence to policies and procedures regarding
the maintenance of records in a data processing system such that the
data processing system is in compliance with this section;

(xi) assuring that the pharmacy has a system to dis-
pose of cytotoxic waste in a manner so as not to endanger the public
health; and

(xii) legal operation of the pharmacy, including
meeting all inspection and other requirements of all state and federal
laws or rules governing the practice of pharmacy.

(2) Owner. The owner of a Class A pharmacy shall have re-
sponsibility for all administrative and operational functions of the phar-
macy. The pharmacist-in-charge may advise the owner on administra-
tive and operational concerns. The owner shall have responsibility for,
at a minimum, the following, and if the owner is not a Texas licensed
pharmacist, the owner shall consult with the pharmacist-in-charge or
another Texas licensed pharmacist:

(A) establishment of policies for procurement of
prescription drugs and devices and other products dispensed from the
Class A pharmacy;

(B) establishment and maintenance of effective controls
against the theft or diversion of prescription drugs;

(C) if the pharmacy uses an automated pharmacy dis-
pensing system, reviewing and approving all policies and procedures
for system operation, safety, security, accuracy and access, patient con-
fidentiality, prevention of unauthorized access, and malfunction;

(D) providing the pharmacy with the necessary equip-
ment and resources commensurate with its level and type of practice;
and

(E) establishment of policies and procedures regarding
maintenance, storage, and retrieval of records in a data processing sys-
tem such that the system is in compliance with state and federal re-
quirements.

(3) Pharmacists.

(A) General.

(i) The pharmacist-in-charge shall be assisted
by sufficient number of additional licensed pharmacists as may be
required to operate the pharmacy competently, safely, and adequately
to meet the needs of the patients of the pharmacy.

(ii) All pharmacists shall assist the pharmacist-in-
charge in meeting his or her responsibilities in ordering, dispensing,
and accounting for prescription drugs.

(iii) Pharmacists are solely responsible for the direct
supervision of pharmacy technicians and for designating and delegating
duties, other than those listed in subparagraph (B) of this paragraph, to
pharmacy technicians. Each pharmacist:

(I) shall verify the accuracy of all acts, tasks, and
functions performed by pharmacy technicians; and

(II) shall be responsible for any delegated act
performed by pharmacy technicians under his or her supervision.

(iv) All pharmacists while on duty, shall be respon-
sible for complying with all state and federal laws or rules governing
the practice of pharmacy.

(v) A pharmacist shall be accessible at all times
to respond to patients’ and other health professionals’ questions and
needs. Such access may be through a telephone which is answered 24
hours a day.

(vi) A dispensing pharmacist shall ensure that the
drug is dispensed and delivered safely, and accurately as prescribed. In
addition, if multiple pharmacists participate in the dispensing process,
each pharmacist shall ensure the safety and accuracy of the portion of
the process the pharmacist is performing. The dispensing process shall
include, but not be limited to, drug regimen review and verification of
accurate prescription data entry, packaging, preparation, compounding
and labeling, and performance of the final check of the dispensed pre-
scription.

(B) Duties. Duties which may only be performed by a
pharmacist are as follows:

(i) receiving verbal prescription drug orders and re-
ducing these orders to writing, either manually or electronically;

(ii) interpreting and evaluating prescription drug or-
ders;

(iii) selection of drug products;

(iv) interpreting patient medication records and per-
forming drug regimen reviews;

(v) performing the final check of the dispensed pre-
scription before delivery to the patient to ensure that the prescription
has been dispensed accurately as prescribed;

(vi) communicating to the patient or patient’s agent
information about the prescription drug or device which in the exercise
of the pharmacist’s professional judgment, the pharmacist deems sig-
nificant as specified in paragraph (3) of this subsection;

(vii) communicating to the patient or the patient’s
agent on his or her request, information concerning any prescription
drugs dispensed to the patient by the pharmacy;

(viii) assuring that a reasonable effort is made to ob-
tain, record, and maintain patient medication records; and

(ix) performing a specific act of drug therapy man-
agement for a patient delegated to a pharmacist by a written protocol
from a physician licensed in this state in compliance with the Medical
Practice Act.

(4) Pharmacy technicians.

(A) Qualifications.

(i) General. All pharmacy technicians shall:

(I) have a high school or equivalent degree, e.g.,
GED, or be currently enrolled in a program which awards such a de-
gree; and

(II) complete a structured didactic and experien-
tial training program, which provides instruction and experience in the
areas listed in subparagraph (D) of this paragraph.

(III) Effective January 1, 2001, all pharmacy
technicians must have taken and passed the National Pharmacy
Technician Certification Exam or other examination approved during
an open meeting by the Board or be a pharmacy technician trainee.

(ii) Pharmacy Technician Trainee.

(I) A person shall be designated as a pharmacy
technician trainee while participating in a pharmacy’s technician train-
ing program in preparation for the National Pharmacy Technician Cer-
tification Exam or other examination approved during an open meeting
by the Board.

(II) A person may be designated a pharmacy
technician trainee for no more than one year. A person may not be a
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technician trainee if they fail to pass the certification exam within this
one year training period. This subclause does not apply to a pharmacy
technician trainee working in a pharmacy as part of a training program
accredited by the American Society of Health-System Pharmacists
or an individual enrolled in a health science technology education
program in a Texas high school.

(III) Individuals enrolled in a health science tech-
nology education program in a Texas high school that is accredited by
the Texas Education Agency, may be designated as a pharmacy techni-
cian trainee for up to two years provided:

(-a-) the work as a pharmacy technician is
concurrent with enrollment in a health science technology education
program, which may include:

(-1-) partial semester breaks such
as spring breaks;

(-2-) between semesters; and

(-3-) whole semester breaks pro-
vided the individual was enrolled in the health science technology
education program in the immediate preceding semester and is
scheduled with the high school to attend in the immediate subsequent
semester;

(-b-) the individual is under the direct super-
vision of and responsible to a pharmacist; and

(-c-) the supervising pharmacist verifies the
accuracy of all acts, tasks, or functions performed by the individual.

(iii) Certified Pharmacy Technicians.

(I) All certified pharmacy technicians shall have
taken and passed the National Pharmacy Technician Certification Exam
or other examination approved during an open meeting by the Board
and maintain a current certification with the Pharmacy Technician Cer-
tification Board or any other entity providing an examination approved
by the Board.

(II) A certified pharmacy technician shall pub-
licly display their current certification certificate in the technician’s
primary place of practice and a copy of their current certification cer-
tificate in all other pharmacies where the technician performs the duties
of a technician.

(B) Duties.

(i) pharmacy technicians may not perform any of the
duties listed in paragraph (2)(B) of this subsection.

(ii) A pharmacist may delegate to pharmacy techni-
cians any nonjudgmental technical duty associated with the preparation
and distribution of prescription drugs provided:

(I) a pharmacist verifies the accuracy of all acts,
tasks, and functions performed by pharmacy technicians; and

(II) pharmacy technicians are under the direct su-
pervision of and responsible to a pharmacist.

(iii) Pharmacy technicians may perform only non-
judgmental technical duties associated with the preparation and distri-
bution of prescription drugs, including but not limited to the following.

(I) initiating and receiving refill authorization re-
quests;

(II) entering prescription data into a data pro-
cessing system;

(III) taking a stock bottle from the shelf for a pre-
scription;

(IV) preparing and packaging prescription drug
orders (i.e., counting tablets/capsules, measuring liquids and placing
them in the prescription container);

(V) affixing prescription labels and auxiliary la-
bels to the prescription container provided:

(-a-) the pharmacy technician has completed
the education and training requirements outlined in subparagraphs (A)
and (D) of this paragraph; and

(-b-) effective January 1, 2001, only certified
pharmacy technicians may affix a label to a prescription container.

(VI) reconstituting medications;

(VII) prepackaging and labeling prepackaged
drugs;

(VIII) loading bulk unlabeled drugs into an auto-
mated dispensing system provided a pharmacist verifies that the system
is properly loaded prior to use;

(IX) compounding sterile pharmaceuticals
provided:

(-a-) the pharmacy technician has completed
the education and training specified in paragraph (4) of this subsection
and the pharmacy technician is supervised by a pharmacist who has
completed the training specified in paragraph (4) of this subsection;
and

(-b-) effective January 1, 2001, the pharmacy
technicians:

(-1-) are either certified pharmacy
technicians or technician trainees;

(-2-) have completed the training
specified in paragraph (4) of this subsection; and

(-3-) are supervised by a pharma-
cist who has completed the training specified in paragraph (4) of this
subsection, conducts in-process and final checks, and affixes his or her
initials to the appropriate quality control records.

(X) compounding non-sterile prescription drug
orders; and

(XI) bulk compounding.

(iv) Certified pharmacy technicians. Effective Jan-
uary 1, 2001, only certified pharmacy technicians may:

(I) affix a label to a prescription container; and

(II) compound sterile pharmaceuticals.

(C) Ratio of pharmacist to pharmacy technicians.

(i) The ratio of pharmacists to pharmacy technicians
may not exceed 1:2 provided that only one pharmacy technician may
be engaged in the compounding of sterile pharmaceuticals.

(ii) The ratio of pharmacists to pharmacy techni-
cians may be 1:3 provided that at least one of the three technicians is
certified and only one may be engaged in the compounding of sterile
pharmaceuticals.

(D) Training.

(i) pharmacy technicians shall complete initial train-
ing as outlined by the pharmacist-in-charge in a training manual which
includes training and experience as outlined in subparagraph (E) of this
paragraph prior to the regular performance of their duties. Such train-
ing:
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(I) shall include training and experience as out-
lined in subparagraph (E) of this paragraph; and

(II) may not be transferred to another pharmacy
unless:

(-a-) the pharmacies are under common own-
ership and control and have a common training program; and

(-b-) the pharmacist-in-charge of each phar-
macy in which the pharmacy technician works certifies that the phar-
macy technician is competent to perform the duties assigned in that
pharmacy.

(ii) A pharmacy technician shall be designated a
pharmacy technician trainee until completing the full training program.
A pharmacy technician trainee:

(I) may perform all of the duties of a pharmacy
technician except affix a label to a prescription;

(II) may be designated a pharmacy technician
trainee for no longer than one year except as specified in subparagraph
(A)(ii) of this paragraph; and

(III) shall be counted in the pharmacist to phar-
macy technician ratio.

(iii) The pharmacist-in-charge shall assure the con-
tinuing competency of pharmacy technicians through-in-service edu-
cation and training to supplement initial training.

(iv) The pharmacist-in-charge shall document the
completion of the training program and certify the competency of
pharmacy technicians completing the training. A written record
of initial and in-service training of pharmacy technicians shall be
maintained and contain the following information:

(I) name of the person receiving the training;

(II) date(s) of the training;

(III) general description of the topics covered;

(IV) a statement or statements that certifies that
the pharmacy technician is competent to perform the duties assigned;

(V) name of the person supervising the training;
and

(VI) signature of the pharmacy technician
and the pharmacist-in-charge or other pharmacist employed by the
pharmacy and designated by the pharmacist-in-charge as responsible
for training of pharmacy technicians.

(v) A person who has previously completed training
as a pharmacy technician, or a licensed nurse or physician assistant is
not required to complete the entire training program if the person is
able to show competency through a documented assessment of com-
petency. Such competency assessment may be conducted by person-
nel designated by the pharmacist-in-charge, but the final acceptance of
competency must be approved by the pharmacist-in-charge.

(E) Training program. Pharmacy technicians training
shall be outlined in a training manual. Such training manual shall, at a
minimum, contain the following:

(i) written procedures and guidelines for the use and
supervision of pharmacy technicians. Such procedures and guidelines
shall:

(I) specify the manner in which the pharmacist
responsible for the supervision of pharmacy technicians will supervise
such personnel and verify the accuracy and completeness of all acts,
task and functions performed by such personnel; and

(II) specify duties which may and may not be
performed by pharmacy technicians; and

(ii) instruction in the following areas and any addi-
tional areas appropriate to the duties of pharmacy technicians in the
pharmacy:

(I) Orientation;

(II) Job descriptions;

(III) Communication techniques;

(IV) Laws and rules;

(V) Security and safety;

(VI) Prescription drugs:
(-a-) Basic pharmaceutical nomenclature;
(-b-) Dosage forms;

(VII) Prescription drug orders:
(-a-) Prescribers;
(-b-) Directions for use;
(-c-) Commonly-used abbreviations and

symbols;
(-d-) Number of dosage units;
(-e-) Strength and systems of measurement;
(-f-) Route of administration;
(-g-) Frequency of administration;
(-h-) Interpreting directions for use;

(VIII) Prescription drug order preparation:
(-a-) Creating or updating patient medication

records;
(-b-) Entering prescription drug order infor-

mation into the computer or typing the label in a manual system;
(-c-) Selecting the correct stock bottle;
(-d-) Accurately counting or pouring the ap-

propriate quantity of drug product;
(-e-) Selecting the proper container;
(-f-) Affixing the prescription label;
(-g-) Affixing auxiliary labels, if indicated;

and
(-h-) Preparing the finished product for

inspection and final check by pharmacists;

(IX) Other functions;

(X) Drug product prepackaging;

(XI) Compounding of non-sterile pharmaceuti-
cals;

(XII) Written policy and guidelines for use of and
supervision of pharmacy technicians.

(5) Special education, training, and evaluation require-
ments for pharmacy personnel compounding or responsible for
the direct supervision of pharmacy personnel compounding sterile
pharmaceuticals.

(A) General.

(i) All pharmacy personnel preparing sterile phar-
maceuticals shall receive didactic and experiential training and com-
petency evaluation through demonstration, testing (written or practical)
as outlined by the pharmacist-in-charge and described in the policy and
procedure or training manual. Such training shall include instruction
and experience in the following areas:

(I) aseptic technique;
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(II) critical area contamination factors;

(III) environmental monitoring;

(IV) facilities;

(V) equipment and supplies;

(VI) sterile pharmaceutical calculations and ter-
minology;

(VII) sterile pharmaceutical compounding docu-
mentation;

(VIII) quality assurance procedures;

(IX) aseptic preparation procedures including
proper gowning and gloving technique;

(X) handling of cytotoxic and hazardous drugs, if
applicable; and

(XI) general conduct in the controlled area.

(ii) The aseptic technique of each person compound-
ing or responsible for the direct supervision of personnel compounding
sterile pharmaceuticals shall be observed and evaluated as satisfactory
through written or practical tests and process validation and such eval-
uation documented.

(iii) Although process validation may be incorpo-
rated into the experiential portion of a training program, process vali-
dation must be conducted at each pharmacy where an individual com-
pounds sterile pharmaceuticals. No product intended for patient use
shall be compounded by an individual until the on-site process valida-
tion test indicates that the individual can competently perform aseptic
procedures, except that a pharmacist may temporarily compound ster-
ile pharmaceuticals and supervise pharmacy technicians compounding
sterile pharmaceuticals without process validation provided the phar-
macist:

(I) has completed a recognized course in an ac-
credited college of pharmacy or a course sponsored by an American
Council on Pharmaceutical Education approved provider which pro-
vides 20 hours of instruction and experience in the areas listed in this
subparagraph; and

(II) completes the on-site process validation
within seven days of commencing work at the pharmacy.

(iv) Process validation procedures for assessing the
preparation of specific types of sterile pharmaceuticals shall be repre-
sentative of all types of manipulations, products, and batch sizes that
personnel preparing that type of pharmaceutical are likely to encounter.

(v) The pharmacist-in-charge shall assure continu-
ing competency of pharmacy personnel through in-service education,
training, and process validation to supplement initial training. Person-
nel competency shall be evaluated:

(I) during orientation and training prior to the
regular performance of those tasks;

(II) whenever the quality assurance program
yields an unacceptable result;

(III) whenever unacceptable techniques are ob-
served; and

(IV) at least on an annual basis.

(B) Pharmacists.

(i) All pharmacists who compound sterile pharma-
ceuticals or supervise pharmacy technicians compounding sterile phar-
maceuticals shall:

(I) complete through a single course, a minimum
of 20 hours of instruction and experience in the areas listed in subpara-
graph (A) of this paragraph. Such training may be through:

(-a-) completion of a structured on-the-job di-
dactic and experiential training program at this pharmacy which pro-
vides 20 hours of instruction and experience in the areas listed in para-
graph (1) of this subsection. Such training may not be transferred to
another pharmacy unless the pharmacies are under common ownership
and control and use a common training program; or

(-b-) completion of a recognized course in an
accredited college of pharmacy or a course sponsored by an American
Council on Pharmaceutical Education approved provider which pro-
vides 20 hours of instruction and experience in the areas listed in sub-
paragraph (A) of this paragraph; and

(II) possess knowledge about:
(-a-) aseptic processing;
(-b-) quality control and quality assurance as

related to environmental, component, and end-product testing;
(-c-) chemical, pharmaceutical, and clinical

properties of drugs;
(-d-) container, equipment, and closure sys-

tem selection; and
(-e-) sterilization techniques.

(ii) The required experiential portion of the training
programs specified in this subparagraph must be supervised by an indi-
vidual who has already completed training as specified in subparagraph
(B) or (C) of this paragraph.

(C) Pharmacy technicians. In addition to the qualifica-
tions and training outlined in paragraph (3) of this subsection, all phar-
macy technicians who compound sterile pharmaceuticals shall:

(i) have a high school or equivalent education;

(ii) either:

(I) complete through a single course, a minimum
of 40 hours of instruction and experience in the areas listed in subpara-
graph (A) of this paragraph. Such training may be obtained through
the:

(-a-) completion of a structured on-the-job di-
dactic and experiential training program at this pharmacy which pro-
vides 40 hours of instruction and experience in the areas listed in sub-
paragraph (A) of this paragraph. Such training may not be transferred
to another pharmacy unless the pharmacies are under common owner-
ship and control and use a common training program; or

(-b-) completion of a course sponsored by an
ACPE approved provider which provides 40 hours of instruction and
experience in the areas listed in subparagraph (A) of this paragraph; or

(II) completion of a training program which is
accredited by the American Society of Health-System Pharmacists
(formerly the American Society of Hospital Pharmacists). Individuals
enrolled in training programs accredited by the American Society of
Health-System Pharmacists may compound sterile pharmaceuticals in
a licensed pharmacy provided:

(-a-) the compounding occurs only during
times the individual is assigned to a pharmacy as a part of the
experiential component of the American Society of Health-System
Pharmacists training program;
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(-b-) the individual is under the direct super-
vision of and responsible to a pharmacist who has completed training
as specified in subparagraph (B) of this paragraph; and

(-c-) the supervising pharmacist conducts
in-process and final checks; and

(iii) on January 1, 2001, discontinue preparation of
sterile pharmaceuticals if the technician has not taken and passed the
National Pharmacy Technician Certification Exam or other examina-
tion approved during an open meeting by the Board. Such pharmacy
technicians may continue to compound sterile pharmaceuticals dur-
ing the interim between the effective date of these rules and January
1, 2001, if they maintain documentation of completion of the training
specified in clause (ii) of this subparagraph.

(iv) acquire the required experiential portion of the
training programs specified in this subparagraph under the supervision
of an individual who has already completed training as specified in
subparagraph (B) or (C) of this paragraph.

(D) Documentation of Training. A written record of ini-
tial and in-service training and the results of written or practical testing
and process validation of pharmacy personnel shall be maintained and
contain the following information:

(i) name of the person receiving the training or com-
pleting the testing or process validation;

(ii) date(s) of the training, testing, or process valida-
tion;

(iii) general description of the topics covered in the
training or testing or of the process validated;

(iv) name of the person supervising the training,
testing, or process validation; and

(v) signature (first initial and last name or full sig-
nature) of the person receiving the training or completing the testing
or process validation and the pharmacist-in-charge or other pharmacist
employed by the pharmacy and designated by the pharmacist-in-charge
as responsible for training, testing, or process validation of personnel.

(6) Identification of pharmacy personnel. Pharmacy per-
sonnel shall be identified as follows.

(A) Pharmacy technicians. All pharmacy technicians
shall wear an identification tag or badge which bears the person’s name
and identifies him or her as a pharmacy technician trainee, pharmacy
technician, or a certified pharmacy technician.

(B) Pharmacist interns. All pharmacist interns shall
wear an identification tag or badge which bears the person’s name and
identifies him or her as a pharmacist intern.

(C) Pharmacists. All pharmacists shall wear an identi-
fication tag or badge which bears the person’s name and identifies him
or her as a pharmacist.

(d) Operational standards.

(1) Licensing requirements.

(A) A Class A pharmacy compounding sterile pharma-
ceuticals shall register annually or biennially with the board on a phar-
macy license application provided by the board, following the proce-
dures specified in§291.1 of this title (relating to Pharmacy License
Application).

(B) A Class A pharmacy compounding sterile pharma-
ceuticals which changes ownership shall notify the board within ten

days of the change of ownership and apply for a new and separate li-
cense as specified in§291.4 of this title (relating to Change of Owner-
ship).

(C) A Class A pharmacy compounding sterile pharma-
ceuticals which changes location and/or name shall notify the board
within ten days of the change and file for an amended license as spec-
ified in ł§291.2 of this title (relating to Change of Location and/or
Name).

(D) A Class A pharmacy compounding sterile pharma-
ceuticals owned by a partnership or corporation which changes man-
aging officers shall notify the board in writing of the names of the new
managing officers within ten days of the change, following the proce-
dures in §291.3 of this title (relating to Change of Managing Officers).

(E) A Class A pharmacy compounding sterile pharma-
ceuticals shall notify the board in writing within ten days of closing,
following the procedures in §291.5 of this title (relating to Closed Phar-
macies).

(F) A separate license is required for each principal
place of business and only one pharmacy license may be issued to a
specific location.

(G) A fee as specified in §291.6 of this title (relating to
Pharmacy License Fees) will be charged for the issuance and renewal
of a license and the issuance of an amended license.

(H) A Class A pharmacy compounding sterile pharma-
ceuticals, licensed under the provisions of the Act, §560.051(a)(1),
which also operates another type of pharmacy which would otherwise
be required to be licensed under the Act, §560.051(a)(2), concerning
nuclear pharmacy (Class B), is not required to secure a license for such
other type of pharmacy; provided, however, such licensee is required
to comply with the provisions of §291.51 of this title (relating to Pur-
pose), §291.52 of this title (relating to Definitions), §291.53 of this ti-
tle (relating to Personnel), §291.54 of this title (relating to Operational
Standards), and §291.55 of this title (relating to Records), contained in
Nuclear Pharmacy (Class B), to the extent such sections are applicable
to the operation of the pharmacy.

(I) A Class A pharmacy engaged in nonsterile com-
pounding of drug products shall comply with the provisions of
§§291.31 - 291.34 of this title (relating to Definitions, Personnel,
Operational Standards, and Records for Class A (Community)
Pharmacies) to the extent such rules are applicable to nonsterile
compounding of drug products.

(J) A Class A (Community) pharmacy compounding
sterile pharmaceuticals which is engaged in the provision of remote
pharmacy services, including storage and dispensing of prescription
drugs, shall comply with the provisions of §291.20 of this title (relating
to Remote Pharmacy Services).

(2) Environment.

(A) General requirements.

(i) The pharmacy shall be enclosed and lockable.

(ii) The pharmacy shall have adequate space neces-
sary for the storage, compounding, labeling, dispensing, and sterile
preparation of drugs prepared in the pharmacy, and additional space,
depending on the size and scope of pharmaceutical services.

(iii) The pharmacy shall be arranged in an orderly
fashion and shall be kept clean. All required equipment shall be clean
and in good operating condition.
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(iv) A sink with hot and cold running water, exclu-
sive of restroom facilities, designated primarily for use of admixtures,
shall be available within the pharmacy facility to all pharmacy person-
nel and shall be maintained in a sanitary condition at all times.

(v) The pharmacy shall be properly lighted and ven-
tilated.

(vi) The temperature of the pharmacy shall be main-
tained within a range compatible with the proper storage of drugs; the
temperature of the refrigerator shall be maintained within a range com-
patible with the proper storage of drugs requiring refrigeration.

(vii) If prescription drug orders are delivered to the
patient at the pharmacy, the pharmacy shall contain an area which is
suitable for confidential patient counseling.

(I) Such counseling area shall:
(-a-) be easily accessible to both patient and

pharmacists and not allow patient access to prescription drugs;
(-b-) be designed to maintain the confiden-

tiality and privacy of the pharmacist/patient communication.

(II) In determining whether the area is suitable
for confidential patient counseling and designed to maintain the con-
fidentiality and privacy of the pharmacist/patient communication, the
board may consider factors such as the following:

(-a-) the proximity of the counseling area to
the check-out or cash register area;

(-b-) the volume of pedestrian traffic in and
around the counseling area;

(-c-) the presence of walls or other barriers
between the counseling area and other areas of the pharmacy; and

(-d-) any evidence of confidential informa-
tion being overheard by persons other than the patient or patient’s
agent or the pharmacist or agents of the pharmacist.

(viii) Animals, including birds and reptiles, shall not
be kept within the pharmacy and in immediately adjacent areas under
the control of the pharmacy. This provision does not apply to fish in
aquariums, guide dogs accompanying disabled persons, or animals for
sale to the general public in a separate area that is inspected by local
health jurisdictions.

(B) Special requirements for the compounding of sterile
pharmaceuticals. When the pharmacy compounds sterile pharmaceu-
ticals, the following is applicable.

(i) Aseptic environment control device(s). The
pharmacy shall prepare sterile pharmaceuticals in an appropriate
aseptic environmental control device(s) or area, such as a laminar air
flow hood, biological safety cabinet, or clean room which is capable
of maintaining at least Class 100 conditions during normal activity.
The aseptic environmental control device(s) shall:

(I) be certified by an independent contractor ac-
cording to Federal Standard 209E, et seq, for operational efficiency at
least every six months or when it is relocated; and

(II) have pre-filters inspected periodically and
replaced as needed, in accordance with written policies and proce-
dures, and the inspection and/or replacement date documented.

(ii) Controlled area. The pharmacy shall have a des-
ignated controlled area for the compounding of sterile pharmaceuticals
that is functionally separate from areas for the preparation of non-ster-
ile pharmaceuticals and is constructed to minimize the opportunities
for particulate and microbial contamination. This controlled area for
the preparation of sterile pharmaceuticals shall:

(I) have a controlled environment that is aseptic
or contains an aseptic environmental control device(s);

(II) be clean, well lighted, and of sufficient size
to support sterile compounding activities;

(III) be used only for the compounding of sterile
pharmaceuticals;

(IV) be designed to avoid outside traffic and air
flow;

(V) have non-porous and washable floors or floor
covering to enable regular disinfection;

(VI) be ventilated in a manner not interfering
with aseptic environmental control conditions;

(VII) have hard cleanable walls and ceilings
(acoustical ceiling tiles that are coated with an acrylic paint are
acceptable);

(VIII) have drugs and supplies stored on shelving
areas above the floor to permit adequate floor cleaning;

(IX) contain only the appropriate compounding
supplies and not be used for bulk storage for supplies and materials.

(iii) End-product evaluation.

(I) The responsible pharmacist shall verify that
the sterile pharmaceutical was compounded accurately with respect to
the use of correct ingredients, quantities, containers, and reservoirs.

(II) end product sterility testing according to
policies and procedures, which include a statistically valid sampling
plan and acceptance criteria for the sampling and testing, shall be
performed if deemed appropriate by the pharmacist-in-charge;

(III) the pharmacist-in-charge shall establish a
mechanism for recalling all products of a specific batch if end-product
testing procedures yield unacceptable results.

(iv) Automated compounding or counting device. If
automated compounding or counting devices are used, the pharmacy
shall have a method to calibrate and verify the accuracy of automated
compounding or counting devices used in aseptic processing and doc-
ument the calibration and verification on a routine basis.

(v) Cytotoxic drugs. In addition to the requirements
specified in clause (i) of this subparagraph, if the product is also cyto-
toxic, the following is applicable.

(I) General.
(-a-) All personnel involved in the com-

pounding of cytotoxic products shall wear appropriate protective
apparel, such as masks, gloves, and gowns or coveralls with tight cuffs.

(-b-) Appropriate safety and containment
techniques for compounding cytotoxic drugs shall be used in
conjunction with aseptic techniques required for preparing sterile
pharmaceuticals.

(-c-) Disposal of cytotoxic waste shall com-
ply with all applicable local, state, and federal requirements.

(-d-) Prepared doses of cytotoxic drugs must
be dispensed, labeled with proper precautions inside and outside, and
distributed in a manner to minimize patient contact with cytotoxic
agents.

(II) Aseptic environment control device(s).
(-a-) Cytotoxic drugs must be prepared in a

vertical flow biological safety cabinet.
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(-b-) If the vertical flow biological safety cab-
inet is also used to prepare non-cytotoxic sterile pharmaceuticals, the
cabinet must be thoroughly cleaned prior to its use to prepare non-cy-
totoxic sterile pharmaceuticals.

(C) Security requirements.

(i) The pharmacy shall have locked storage for
Schedule II controlled substances and other controlled drugs requiring
additional security.

(ii) All areas occupied by a pharmacy shall be capa-
ble of being locked by key or combination, so as to prevent access by
unauthorized personnel when a pharmacist is not on-site.

(iii) The pharmacy may authorize personnel to gain
access to that area of the pharmacy containing dispensed sterile phar-
maceuticals, in the absence of the pharmacist, for the purpose of re-
trieving dispensed prescriptions to deliver to patients. If the pharmacy
allows such after-hours access, the area containing the dispensed sterile
pharmaceuticals shall be an enclosed and lockable area separate from
the area containing undispensed prescription drugs. A list of the autho-
rized personnel having such access shall be in the pharmacy’s policy
and procedure manual.

(iv) Each pharmacist while on duty shall be respon-
sible for the security of the prescription department, including pro-
visions for effective control against theft or diversion of prescription
drugs, and records for such drugs.

(D) Temporary absence of pharmacist.

(i) If a pharmacy is staffed by a single pharmacist,
the pharmacist may leave the prescription department for breaks and
meal periods without closing the prescription department and remov-
ing pharmacy technicians and other pharmacy personnel from the pre-
scription department provided the following conditions are met:

(I) at least one certified pharmacy technician re-
mains in the prescription department;

(II) the pharmacist remains on-site at the
licensed location of the pharmacy and available for an emergency;

(III) the absence does not exceed 30 minutes at a
time and a total of one hours in a 12 hour period;

(IV) the pharmacist reasonably believes that the
security of the prescription department will be maintained in his or her
absence. If in the professional judgment of the pharmacist, the phar-
macist determines that the prescription department should close dur-
ing his or her absence, then the pharmacist shall close the prescription
department and remove the pharmacy technicians and other pharmacy
personnel from the prescription department during his or her absence;
and

(V) a notice is posted which includes the follow-
ing information:

(-a-) the fact that pharmacist is on a break and
the time the pharmacist will return; and

(-b-) the fact that pharmacy technicians may
begin the processing of prescription drug orders or refills brought in
during the pharmacist absence but the prescription or refill may not
be delivered to the patient or the patient’s agent until the pharmacist
returns and verifies the accuracy of the prescription.

(ii) During the time a pharmacist is absent from the
prescription department, only pharmacy technicians who have com-
pleted the pharmacy’s training program may perform the following du-
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and

functions performed by the pharmacy technicians prior to delivery of
the prescription to the patient or the patient’s agent:

(I) initiating and receiving refill authorization re-
quests;

(II) entering prescription data into a data pro-
cessing system;

(III) taking a stock bottle from the shelf for a pre-
scription;

(IV) preparing and packaging prescription drug
orders (i.e., counting tablets/capsules, measuring liquids and placing
them in the prescription container);

(V) affixing prescription labels and auxiliary la-
bels to the prescription container. After January 1, 2001, only certified
pharmacy technicians may affix prescription labels to prescription con-
tainers; and

(VI) prepackaging and labeling prepackaged
drugs.

(iii) Upon return to the prescription department, the
pharmacist shall:

(I) conduct a drug regimen review as specified in
paragraph (4)(A)(ii) of this subsection; and

(II) verify the accuracy of all acts, tasks, and
functions performed by pharmacy technicians prior to delivery of the
prescription to the patient or the patient’s agent.

(iv) An agent of the pharmacist may deliver a pre-
scription drug order to the patient or his or her agent provided a record
of the delivery is maintained containing the following information:

(I) date of the delivery;

(II) unique identification number of the prescrip-
tion drug order;

(III) patient’s name;

(IV) patient’s phone number or the phone num-
ber of the person picking up the prescription; and

(V) signature of the person picking up the pre-
scription.

(v) Any prescription delivered to a patient when a
pharmacist is not in the prescription department must meet the require-
ments for a prescription delivered to a patient as described in paragraph
(3)(A)(v) of this subsection.

(vi) During the times a pharmacist is absent from the
prescription department a pharmacist intern shall be considered a certi-
fied pharmacy technician and may perform only the duties of a certified
pharmacy technician.

(vii) In pharmacies with two or more pharmacists on
duty, the pharmacists shall stagger their breaks and meal periods so that
the prescription department is not left without a pharmacist on duty.

(3) Prescription dispensing and delivery.

(A) Patient counseling and provision of drug informa-
tion.

(i) To optimize drug therapy, a pharmacist shall
communicate to the patient or the patient’s agent, information about
the prescription drug or device which in the exercise of the pharma-
cist’s professional judgment the pharmacist deems significant, such
as the following:
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(I) the name and description of the drug or de-
vice;

(II) dosage form, dosage, route of administra-
tion, and duration of drug therapy;

(III) special directions and precautions for prepa-
ration, administration, and use by the patient;

(IV) common severe side or adverse effects or in-
teractions and therapeutic contraindications that may be encountered,
including their avoidance, and the action required if they occur;

(V) techniques for self monitoring of drug ther-
apy;

(VI) proper storage;

(VII) refill information; and

(VIII) action to be taken in the event of a missed
dose.

(ii) Such communication:

(I) shall be provided with each new prescription
drug order, once yearly on maintenance medications, and if the phar-
macist deems appropriate, with prescription drug order refills. (For the
purposes of this clause, maintenance medications are defined as any
medication the patient has taken for one year or longer);

(II) shall be provided for any prescription drug
order dispensed by the pharmacy on the request of the patient or pa-
tient’s agent;

(III) shall be communicated orally in person un-
less the patient or patient’s agent is not at the pharmacy or a specific
communication barrier prohibits such oral communication; and

(IV) shall be reinforced with written information.
The following is applicable concerning this written information.

(-a-) Written information designed for the
consumer such as the USP DI Patient Information Leaflets shall be
provided.

(-b-) When a compounded product is
dispensed, information shall be provided for the major active ingredi-
ent(s), if available.

(-c-) For new drug entities, if no written infor-
mation is initially available, the pharmacist is not required to provide
information until such information is available, provided:

(-1-) the pharmacist informs the
patient or the patient’s agent that the product is a new drug entity and
written information is not available;

(-2-) the pharmacist documents the
fact that no written information was provided; and

(-3-) if the prescription is refilled
after written information is available, such information is provided to
the patient or patient’s agent.

(iii) Only a pharmacist may verbally provide drug
information to a patient or patient’s agent and answer questions con-
cerning prescription drugs. Non-pharmacist personnel may not ask
questions of a patient or patient’s agent which are intended to screen
and/or limit interaction with the pharmacist.

(iv) Nothing in this subparagraph shall be construed
as requiring a pharmacist to provide consultation when a patient or pa-
tient’s agent refuses such consultation. The pharmacist shall document
such refusal for consultation.

(v) In addition to the requirements of clauses (i) -
(iv) of this subparagraph, if a prescription drug order is delivered to the
patient at the pharmacy, the following is applicable.

(I) So that a patient will have access to informa-
tion concerning his or her prescription, a prescription may not be de-
livered to a patient unless a pharmacist is in the pharmacy, except as
provided in paragraph (2)(D) of this subsection or subclause (II) of this
clause.

(II) An agent of the pharmacist may deliver a pre-
scription drug order to the patient or his or her agent during short peri-
ods of time when a pharmacist is absent from the pharmacy, provided
the short periods of time do not exceed two hours, and provided a record
of the delivery is maintained containing the following information:

(-a-) date of the delivery;
(-b-) unique identification number of the pre-

scription drug order;
(-c-) patient’s name;
(-d-) patient’s phone number or the phone

number of the person picking up the prescription; and
(-e-) signature of the person picking up the

prescription.

(III) Any prescription delivered to a patient when
a pharmacist is not in the pharmacy must meet the requirements de-
scribed in clause (vi) of this subparagraph.

(IV) A Class A pharmacy compounding sterile
pharmaceuticals that delivers prescriptions to patients or their agents
on-site shall make available for use by the public a current or updated
edition of the United States Pharmacopeia Dispensing Information,
Volume II (Advice to the Patient), or another source of such informa-
tion, such as patient information leaflets.

(vi) In addition to the requirements of clauses (i) -
(iv) of this subparagraph, if a prescription drug order is delivered to the
patient or his or her agent at the patient’s residence or other designated
location, the following is applicable.

(I) The information specified in clause (i) of this
subparagraph shall be delivered with the dispensed prescription in writ-
ing.

(II) If prescriptions are routinely delivered out-
side the area covered by the pharmacy’s local telephone service, the
pharmacy shall provide a toll-free telephone line which is answered
during normal business hours to enable communication between the
patient and a pharmacist.

(III) The pharmacist shall place on the prescrip-
tion container or on a separate sheet delivered with the prescription con-
tainer in both English and Spanish the local and if applicable, toll-free
telephone number of the pharmacy and the statement: "Written infor-
mation about this prescription has been provided for you. Please read
this information before you take the medication. If you have questions
concerning this prescription, a pharmacist is available during normal
business hours to answer these questions at (insert the pharmacy’s lo-
cal and toll-free telephone numbers)."

(IV) The pharmacist-in-charge shall assure that:
(-a-) the pharmacy maintain and use adequate

storage or shipment containers and shipping processes to ensure drug
stability and potency. Such shipping processes shall include the use of
appropriate packaging material and/or devices to ensure that the drug
is maintained at an appropriate temperature range to maintain the in-
tegrity of the medication throughout the delivery process; and
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(-b-) the pharmacy uses a delivery system
which is designed to assure that the drugs are delivered to the
appropriate patient.

(vii) The provisions of this subparagraph do not ap-
ply to patients in facilities where drugs are administered to patients by a
person authorized to do so by the laws of the state (i.e., nursing homes).

(B) Generic Substitution. A pharmacist may substitute
on a prescription drug order issued for a brand name product provided
the substitution is authorized and performed in compliance with Chap-
ter 309 of this title (relating to Generic Substitution).

(C) Therapeutic Drug Interchange. A switch to a drug
providing a similar therapeutic response to the one prescribed shall not
be made without prior approval of the prescribing practitioner. This
subparagraph does not apply to generic substitution. For generic sub-
stitution, see the requirements of subparagraphs (E) and (F) of this para-
graph.

(i) The patient shall be notified of the therapeutic
drug interchange prior to, or upon delivery, of the dispensed prescrip-
tion to the patient. Such notification shall include:

(I) a description of the change;

(II) the reason for the change;

(III) whom to notify with questions concerning
the change; and

(IV) instructions for return of the drug if not
wanted by the patient.

(ii) The pharmacy shall maintain documentation of
patient notification of therapeutic drug interchange which shall include:

(I) the date of the notification;

(II) the method of notification;

(III) a description of the change; and

(IV) the reason for the change.

(D) Prescription containers.

(i) A drug dispensed pursuant to a prescription drug
order shall be dispensed in an appropriate container as specified on the
manufacturer’s container.

(ii) Prescription containers or closures shall not be
re-used.

(E) Labeling.

(i) At the time of delivery of the drug, the dispensing
container of a sterile pharmaceutical shall bear a label with at least the
following information:

(I) name, address and phone number of the phar-
macy, including a phone number which is answered 24 hours a day;

(II) date dispensed;

(III) name of prescribing practitioner;

(IV) name of patient;

(V) directions for use, including infusion rate and
directions to the patient for the addition of additives, if applicable;

(VI) unique identification number of the pre-
scription;

(VII) name and amount of the base solution and
of each drug added unless otherwise directed by the prescribing prac-
titioner;

(VIII) initials or identification code of the person
preparing the product and the pharmacist who checked and released the
final product;

(IX) expiration date of the preparation based on
published data;

(X) appropriate ancillary instructions, such as
storage instructions or cautionary statements, including cytotoxic/bio-
hazardous warning labels where applicable;

(XI) if the prescription is for a Schedule II - IV
controlled substance, the statement "Caution: Federal law prohibits the
transfer of this drug to any person other than the patient for whom it
was prescribed";

(XII) if the pharmacist has selected a generically
equivalent drug pursuant to the provisions of the Act, Chapters 562 and
563, the statement "Substituted for Brand Prescribed" or "Substituted
for ’Brand Name’" where "Brand Name" is the actual name of the brand
name product prescribed; and

(XIII) the name of the advanced practice nurse or
physician assistant, if the prescription is carried out by an advanced
practice nurse or physician assistant in compliance with Subtitle B,
Chapter 157, Occupations Code.

(ii) The dispensing container is not required to bear
the label specified in clause (i) of this subparagraph if:

(I) the drug is prescribed for administration to an
ultimate user who is institutionalized in a licensed health care facility
(e.g., nursing home, hospice, hospital);

(II) no more than a 34-day supply or 100 dosage
units, whichever is less, is dispensed at one time;

(III) the drug is not in the possession of the ulti-
mate user prior to administration;

(IV) the pharmacist-in-charge has determined
that the institution:

(-a-) maintains medication administration
records which include adequate directions for use for the drug(s)
prescribed;

(-b-) maintains records of ordering, receipt,
and administration of the drug(s); and

(-c-) provides for appropriate safeguards for
the control and storage of the drug(s);

(V) the system employed by the pharmacy in dis-
pensing the prescription drug order adequately identifies the:

(-a-) pharmacy by name and address;
(-b-) unique identification number of the pre-

scription;
(-c-) name and strength of the drug dis-

pensed;
(-d-) the name of the patient;
(-e-) name of the prescribing practitioner; and

(VI) the system employed by the pharmacy
in dispensing the prescription drug order adequately sets forth the
directions for use and cautionary statements, if any, contained on the
prescription drug order or required by law.

(4) Pharmaceutical care services.
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(A) The following pharmaceutical care services shall be
provided by pharmacists of the pharmacy.

(i) Drug utilization review. A systematic ongoing
process of drug utilization review shall be designed, followed, and doc-
umented to increase the probability of desired patient outcomes and de-
crease the probability of undesired outcomes from drug therapy.

(ii) Drug regimen review.

(I) For the purpose of promoting therapeutic ap-
propriateness, a pharmacist shall evaluate prescription drug orders and
patient medication records for:

(-a-) known allergies;
(-b-) rational therapy--contraindications;
(-c-) reasonable dose and route of administra-

tion;
(-d-) reasonable directions for use;
(-e-) duplication of therapy;
(-f-) drug-drug interactions;
(-g-) drug-food interactions;
(-h-) drug-disease interactions;
(-i-) adverse drug reactions;
(-j-) proper utilization, including overutiliza-

tion or underutilization; and
(-k-) clinical laboratory or clinical monitor-

ing methods to monitor and evaluate drug effectiveness, side effects,
toxicity, or adverse effects, and appropriateness to continued use of the
drug in its current regimen.

(II) Upon identifying any clinically significant
conditions, situations, or items listed in subclause (I) of this clause,
the pharmacist shall take appropriate steps to avoid or resolve the
problem including consultation with the prescribing practitioner. The
pharmacist shall document such occurrences.

(iii) Patient care guidelines.

(I) Primary provider. There shall be a designated
physician primarily responsible for the patient’s medical care. There
shall be a clear understanding between the physician, the patient, and
the pharmacy of the responsibilities of each in the areas of the delivery
of care, and the monitoring of the patient. This shall be documented in
the patient medication record (PMR).

(II) Patient training. The pharmacist-in-charge
shall develop policies that assure that the patient and/or patient’s care-
giver receives information regarding drugs and their safe and appropri-
ate use, including instruction regarding:

(-a-) appropriate disposition of hazardous so-
lutions and ancillary supplies;

(-b-) proper disposition of controlled sub-
stances in the home;

(-c-) self-administration of drugs, where ap-
propriate;

(-d-) emergency procedures, including how
to contact an appropriate individual in the event of problems or
emergencies related to drug therapy; and

(-e-) if the patient or patient’s caregiver pre-
pares sterile preparations in the home, the following additional infor-
mation shall be provided:

(-1-) safeguards against microbial
contamination, including aseptic techniques for compounding intra-
venous admixtures and aseptic techniques for injecting additives to
premixed intravenous solutions;

(-2-) appropriate storage methods,
including storage durations for sterile pharmaceuticals and expirations
of self-mixed solutions;

(-3-) handling and disposition of
premixed and self-mixed intravenous admixtures; and

(-4-) proper disposition of intra-
venous admixture compounding supplies such as syringes, vials,
ampules, and intravenous solution containers.

(III) Pharmacist-patient relationship. It is imper-
ative that a pharmacist-patient relationship be established and main-
tained throughout the patient’s course of therapy. This shall be docu-
mented in the patient’s medication record (PMR).

(IV) Patient monitoring. The pharma-
cist-in-charge shall develop policies to ensure that:

(-a-) the patient’s response to drug therapy is
monitored and conveyed to the appropriate health care provider; and

(-b-) the first dose of any new drug therapy is
administered in the presence of an individual qualified to monitor for
and respond to adverse drug reactions.

(B) Other pharmaceutical care services which may be
provided by pharmacists include, but are not limited to, the following:

(i) managing drug therapy as delegated by a practi-
tioner as allowed under the provisions of the Medical Practice Act;

(ii) administering immunizations and vaccinations
under written protocol of a physician;

(iii) managing patient compliance programs;

(iv) providing preventative health care services; and

(v) providing case management of patients who are
being treated with high-risk or high-cost drugs, or who are considered
"high risk" due to their age, medical condition, family history, or related
concern.

(5) Equipment and supplies. Class A pharmacies com-
pounding sterile pharmaceuticals shall have the following equipment
and supplies:

(A) typewriter or comparable equipment;

(B) refrigerator and, if sterile pharmaceuticals are
stored in the refrigerator, a system or device (i.e., thermometer) to
monitor the temperature daily to ensure that proper storage require-
ments are met;

(C) adequate supply of prescription, poison, and other
applicable labels;

(D) appropriate equipment necessary for the proper
preparation of prescription drug orders;

(E) metric-apothecary weight and measure conversion
charts;

(F) if the pharmacy compounds prescription drug or-
ders which require the use of a balance, a Class A prescription bal-
ance, or analytical balance and weights. Such balance shall be properly
maintained and inspected at least every three years by the appropriate
authority as prescribed by local, state, or federal law or regulations.

(G) appropriate disposal containers for used needles,
syringes, etc., and if applicable, cytotoxic waste from the preparation
of chemotherapeutic agents, and/or biohazardous waste;

(H) temperature controlled delivery containers;
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(I) infusion devices, if applicable;

(J) all necessary supplies, including:

(i) disposable needles, syringes, and other aseptic
mixing;

(ii) disinfectant cleaning solutions;

(iii) hand washing agents with bacteriocidal action;

(iv) disposable, lint free towels or wipes;

(v) appropriate filters and filtration equipment;

(vi) cytotoxic spill kits, if applicable; and

(vii) masks, caps, coveralls or gowns with tight
cuffs, shoe covers, and gloves, as applicable.

(6) Library. A reference library shall be maintained which
includes the following in hard-copy or electronic format:

(A) current copies of the following:

(i) Texas Pharmacy Act and rules;

(ii) Texas Dangerous Drug Act and rules;

(iii) Texas Controlled Substances Act and rules; and

(iv) Federal Controlled Substances Act and rules (or
official publication describing the requirements of the Federal Con-
trolled Substances Act and rules);

(B) at least one current or updated reference from each
of the following categories:

(i) patient information (if prescriptions are delivered
to patients or their agents on-site):

(I) United States Pharmacopeia Dispensing In-
formation, Volume II (Advice to the Patient); or

(II) a reference text or information leaflets which
provide patient information;

(ii) drug interactions. A reference text on drug in-
teractions, such as Hansten’s and Horn’s Drug Interactions;

(iii) a general information reference text, such as:

(I) Facts and Comparisons with current supple-
ments;

(II) United States Pharmacopeia Dispensing In-
formation, Volume I (Drug Information for the Healthcare Provider);

(III) AHFS Drug Information with current sup-
plements;

(IV) Remington’s Pharmaceutical Sciences; or

(V) Micromedex;

(iv) sterile pharmaceuticals. A current or updated
reference text on injectable drug products, such as Handbook on In-
jectable Drug Products;

(C) a specialty reference appropriate for the scope of
pharmacy services provided by the pharmacy, e.g., if the pharmacy pre-
pares cytotoxic drugs, a reference text on the preparation of cytotoxic
drugs, such as Procedures for Handling Cytotoxic Drugs;

(D) patient education manuals; and

(E) basic antidote information and the telephone num-
ber of the nearest regional poison control center.

(7) Drugs.

(A) Procurement and storage.

(i) The pharmacist-in-charge shall have the respon-
sibility for the procurement and storage of drugs, but may receive input
from other appropriate staff relative to such responsibility.

(ii) Prescription drugs and devices shall be stored
within the prescription department or a locked storage area.

(iii) All drugs shall be stored at the proper tempera-
ture, as defined by the following terms.

(I) Cold--Any temperature not exceeding 8 de-
grees Centigrade (46 degrees Fahrenheit). A refrigerator is a cold place
in which the temperature is maintained thermostatically between 2 and
8 degrees Centigrade (36 and 46 degrees Fahrenheit). A freezer is a
cold place in which the temperature is maintained thermostatically be-
tween -20 and -10 degrees Centigrade (-4 and -14 degrees Fahrenheit).

(II) Cool--Any temperature between 8 and 15 de-
grees Centigrade (46 and 59 degrees Fahrenheit). An article for which
storage in a cool place is directed may, alternatively, be stored in a re-
frigerator unless otherwise specified in the labeling.

(III) Room temperature--The temperature
prevailing in a working area. Controlled room temperature is a
temperature thermostatically between 15 and 30 degrees Centigrade
(59 and 86 degrees Fahrenheit).

(IV) Warm--Any temperature between 30 and 40
degrees Centigrade (86 and 104 degrees Fahrenheit).

(V) Excessive heat--Temperature above 40
degrees Centigrade (104 degrees Fahrenheit).

(VI) Protection from freezing where, in addition
to the risk of breakage of the container, freezing subjects a product to
loss of strength or potency, or to destructive alteration of the dosage
form, the container label bears an appropriate instruction to protect the
product from freezing.

(B) Out-of-date and other unusable drugs or devices.

(i) Any drug or device bearing an expiration date
shall not be dispensed beyond the expiration date of the drug or de-
vice.

(ii) Outdated and other unusable drugs or devices
shall be removed from dispensing stock and shall be quarantined to-
gether until such drugs or devices are disposed of properly.

(C) Class A Pharmacies may not sell, purchase, trade
or possess prescription drug samples, unless the pharmacy meets all of
the following conditions:

(i) the pharmacy is owned by a charitable organiza-
tion described in the Internal Revenue Code of 1986, or by a city, state
or county government;

(ii) the pharmacy is a part of a health care entity
which provides health care primarily to indigent or low income patients
at no or reduced cost;

(iii) the samples are for dispensing or provision at
no charge to patients of such health care entity; and

(iv) the samples are possessed in compliance with
the federal Prescription Drug Marketing Act of 1986.

(8) Prepackaging of drugs and loading bulk drugs into au-
tomated compounding or counting devices.
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(A) Prepackaging of drugs.

(i) Drugs may be prepackaged in quantities suitable
for internal distribution only by a pharmacist or by pharmacy techni-
cians under the direction and direct supervision of a pharmacist.

(ii) The label of a prepackaged unit shall indicate:

(I) brand name and strength of the drug; or if no
brand name then the generic name, strength, and name of the manufac-
turer or distributor;

(II) facility’s unique lot number;

(III) expiration date based on currently available
literature; and

(IV) quantity of the drug, if the quantity is greater
than one.

(iii) Records of prepackaging shall be maintained to
show:

(I) name of the drug, strength, and dosage form;

(II) facility’s unique lot number;

(III) manufacturer or distributor;

(IV) manufacturer’s lot number;

(V) expiration date;

(VI) quantity per prepackaged unit;

(VII) number of prepackaged units;

(VIII) date packaged;

(IX) name, initials, signature, or electronic sig-
nature of the prepacker; and

(X) signature or electronic signature of the re-
sponsible pharmacist.

(iv) Stock packages, repackaged units, and control
records shall be quarantined together until checked/released by the
pharmacist.

(B) Loading bulk drugs into automated compounding
or counting devices.

(i) Automated compounding or counting devices
may be loaded with bulk drugs only by a pharmacist or by pharmacy
technicians under the direction and direct supervision of a pharmacist.

(ii) The label of an automated compounding or
counting device container shall indicate the brand name and strength
of the drug; or if no brand name, then the generic name, strength, and
name of the manufacturer or distributor.

(iii) Records of loading bulk drugs into an auto-
mated compounding or counting device shall be maintained to show:

(I) name of the drug, strength, and dosage form;

(II) manufacturer or distributor;

(III) manufacturer’s lot number;

(IV) expiration date;

(V) date of loading;

(VI) name, initials, signature, or electronic sig-
nature of the person loading the automated compounding or counting
device; and

(VII) signature or electronic signature of the re-
sponsible pharmacist.

(iv) The automated compounding or counting device
shall not be used until a pharmacist verifies that the system is properly
loaded and affixes his or her signature or electronic signature to the
record specified in clause (iii) of this subparagraph.

(9) Sterile pharmaceuticals.

(A) Batch preparation.

(i) Master work sheet. A master work sheet shall be
developed and approved by a pharmacist for each batch of sterile phar-
maceuticals to be prepared. Once approved, a duplicate of the master
work sheet shall be used as the preparation work sheet from which each
batch is prepared and on which all documentation for that batch occurs.
The master work sheet shall contain at a minimum:

(I) the formula;

(II) the components;

(III) the compounding directions;

(IV) a sample label;

(V) evaluation and testing requirements;

(VI) sterilization method(s);

(VII) specific equipment used during aseptic
preparation (e.g., specific automated compounding or counting
device); and

(VIII) storage requirements.

(ii) Preparation work sheet. The preparation work
sheet for each batch of sterile pharmaceuticals shall document the fol-
lowing:

(I) identity of all solutions and ingredients and
their corresponding amounts, concentrations, or volumes;

(II) manufacturer lot number for each compo-
nent;

(III) component manufacturer or suitable identi-
fying number;

(IV) container specifications (e.g., syringe, pump
cassette);

(V) unique lot or control number assigned to
batch;

(VI) expiration date of batch-prepared products;

(VII) date of preparation;

(VIII) name, initials, or electronic signature of
the person(s) involved in the preparation;

(IX) name, initials, or electronic signature of the
responsible pharmacist;

(X) end-product evaluation and testing specifica-
tions, if applicable; and

(XI) comparison of actual yield to anticipated
yield, when appropriate.

(iii) Label. The label of each batch prepared sterile
pharmaceutical shall bear at a minimum:

(I) the unique lot number assigned to the batch;
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(II) all solution and ingredient names, amounts,
strengths, and concentrations, when applicable;

(III) quantity;

(IV) expiration date and time, when applicable;

(V) appropriate ancillary instructions, such as
storage instructions or cautionary statements, including cytotoxic
warning labels where appropriate; and

(VI) device-specific instructions, when appropri-
ate.

(B) Expiration date.

(i) The expiration date assigned shall be based on
currently available drug stability information and sterility considera-
tions or appropriate in-house or contract service stability testing.

(ii) Sources of drug stability information shall in-
clude the following:

(I) references (e.g., Remington’s Pharmaceutical
Sciences, Handbook on Injectable Drugs);

(II) manufacturer recommendations; and

(III) reliable, published research.

(iii) When interpreting published drug stability in-
formation, the pharmacist shall consider all aspects of the final sterile
product being prepared (e.g., drug reservoir, drug concentration, stor-
age conditions).

(iv) Methods used for establishing expiration dates
shall be documented.

(C) Quality control. There shall be a documented, on-
going quality control program that monitors and evaluates personnel
performance, equipment and facilities. Procedures shall be in place to
assure that the pharmacy is capable of consistently preparing pharma-
ceuticals which are sterile and stable. Quality control procedures shall
include, but are not limited to, the following:

(i) recall procedures;

(ii) storage and dating;

(iii) documentation of appropriate functioning of re-
frigerator, freezer, and other equipment;

(iv) documentation of aseptic environmental control
device(s) certification at least every six months and the regular replace-
ment of pre-filters as necessary; and

(v) a process to evaluate and confirm the quality of
the prepared pharmaceutical product.

(D) Quality assurance.

(i) There shall be a documented, ongoing quality as-
surance program for monitoring and evaluating personnel performance
and patient outcomes to assure an efficient drug delivery process, pa-
tient safety, and positive clinical outcomes.

(ii) There shall be documentation of quality assur-
ance audits at regular, planned intervals including infection control,
sterile technique, delivery systems/times, order transcription accuracy,
drug administration systems, adverse drug reactions, and drug therapy
appropriateness.

(iii) A plan for corrective action of program of prob-
lems identified by quality assurance audits shall be developed which

includes procedures for documentation of identified problems and ac-
tion taken.

(iv) A periodic evaluation of the effectiveness of the
quality assurance activities shall be completed and documented.

(e) Records.

(1) Maintenance of records.

(A) Every inventory or other record required to be kept
under this section shall be kept by the pharmacy and be available, for at
least two years from the date of such inventory or record, for inspecting
and copying by the board or its representative, and other authorized
local, state, or federal law enforcement agencies.

(B) Records of controlled substances listed in Sched-
ules I and II shall be maintained separately from all other records of
the pharmacy.

(C) Records of controlled substances, other than origi-
nal prescription drug orders, listed in Schedules III - V shall be main-
tained separately or readily retrievable from all other records of the
pharmacy. For purposes of this subsection, "readily retrievable" means
that the controlled substances shall be asterisked, red-lined, or in some
other manner readily identifiable apart from all other items appearing
on the record.

(D) Records, except when specifically required to be
maintained in original or hard-copy form, may be maintained in an al-
ternative data retention system, such as a data processing system or
direct imaging system provided:

(i) the records maintained in the alternative system
contain all of the information required on the manual record; and

(ii) the data processing system is capable of produc-
ing a hard copy of the record upon the request of the board, its repre-
sentative, or other authorized local, state, or federal law enforcement
or regulatory agencies.

(2) Prescriptions.

(A) Professional responsibility.

(i) Pharmacists shall exercise sound professional
judgment with respect to the accuracy and authenticity of any pre-
scription drug order they dispense. If the pharmacist questions the
accuracy or authenticity of a prescription drug order, he/she shall
verify the order with the practitioner prior to dispensing.

(ii) Prior to dispensing a prescription, pharmacists
shall determine, in the exercise of sound professional judgment, that the
prescription is a valid prescription. A pharmacist may not dispense a
prescription drug if the pharmacist knows or should have known that the
prescription was issued on the basis of an Internet-based or telephonic
consultation without a valid patient-practitioner relationship.

(iii) Clause (ii) of this subparagraph does not pro-
hibit a pharmacist from dispensing a prescription when a valid pa-
tient-practitioner relationship is not present in an emergency situation
(e.g. a practitioner taking calls for the patient’s regular practitioner).

(B) Written prescription drug orders.

(i) Practitioner’s signature.

(I) Except as noted in subclause (II) of this
clause, written prescription drug orders shall be:

(-a-) manually signed by the practitioner; or
(-b-) electronically signed by the practitioner

using a system which electronically replicates the practitioner’s manual
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signature on the written prescription, provided that security features of
the system require the practitioner to authorize each use.

(II) Prescription drug orders for Schedule II con-
trolled substances shall be issued on an official prescription form as re-
quired by the Texas Controlled Substances Act, ł481.075, and be man-
ually signed by the practitioner.

(III) A practitioner may sign a prescription drug
order in the same manner as he would sign a check or legal document,
e.g., J.H. Smith or John H. Smith.

(IV) Rubber stamped or otherwise reproduced
signatures may not be used except as authorized in subclause (I) of
this clause.

(V) The prescription drug order may not be
signed by a practitioner’s agent but may be prepared by an agent for
the signature of a practitioner. However, the prescribing practitioner is
responsible in case the prescription drug order does not conform in all
essential respects to the law and regulations.

(ii) Prescription drug orders written by practitioners
in another state.

(I) Dangerous drug prescription orders. A phar-
macist may dispense a prescription drug order for dangerous drugs is-
sued by practitioners in a state other than Texas in the same manner as
prescription drug orders for dangerous drugs issued by practitioners in
Texas are dispensed.

(II) Controlled substance prescription drug
orders.

(-a-) A pharmacist may dispense prescription
drug order for controlled substances in Schedule II issued by a practi-
tioner in another state provided:

(-1-) the prescription is filled in
compliance with a written plan approved by the Director of the Texas
Department of Public Safety in consultation with the Board, which
provides the manner in which the dispensing pharmacy may fill a
prescription for a Schedule II controlled substance;

(-2-) the prescription drug order is
an original written prescription issued by a person practicing in another
state and licensed by another state as a physician, dentist, veterinarian,
or podiatrist, who has a current federal Drug Enforcement Administra-
tion (DEA) registration number, and who may legally prescribe Sched-
ule II controlled substances in such other state; and

(-3-) the prescription drug order is
not dispensed after the end of the seventh day after the date on which
the prescription is issued.

(-b-) A pharmacist may dispense prescription
drug orders for controlled substances in Schedule III, IV, or V issued
by a practitioner in another state provided:

(-1-) the prescription drug order is
an original written prescription issued by a person practicing in another
state and licensed by another state as a physician, dentist, veterinarian,
or podiatrist, who has a current federal Drug Enforcement Administra-
tion registration number, and who may legally prescribe Schedule III,
IV, or V controlled substances in such other state;

(-2-) the prescription drug order is
not dispensed or refilled more than six months from the initial date of
issuance and may not be refilled more than five times; and

(-3-) if there are no refill instruc-
tions on the original written prescription drug order (which shall be
interpreted as no refills authorized) or if all refills authorized on the

original written prescription drug order have been dispensed, a new
written prescription drug order is obtained from the prescribing prac-
titioner prior to dispensing any additional quantities of controlled sub-
stances.

(iii) Prescription drug orders written by practitioners
in the United Mexican States or the Dominion of Canada.

(I) Controlled substance prescription drug
orders. A pharmacist may not dispense a prescription drug order for a
Schedule II, III, IV, or V controlled substance issued by a practitioner
licensed in the Dominion of Canada or the United Mexican States.

(II) Dangerous drug prescription drug orders. A
pharmacist may dispense a dangerous drug prescription issued by a per-
son licensed in the Dominion of Canada or the United Mexican States
as a physician, dentist, veterinarian, or podiatrist provided:

(-a-) the prescription drug order is an original
written prescription; and

(-b-) if there are no refill instructions on the
original written prescription drug order (which shall be interpreted as
no refills authorized) or if all refills authorized on the original written
prescription drug order have been dispensed, a new written prescription
drug order shall be obtained from the prescribing practitioner prior to
dispensing any additional quantities of dangerous drugs.

(iv) Prescription drug orders carried out or signed by
an advanced practice nurse or physician assistant.

(I) A pharmacist may dispense a prescription
drug order for a dangerous drug which is carried out or signed by an
advanced practice nurse or physician assistant provided:

(-a-) the prescription is for a dangerous drug
and not for a controlled substance; and

(-b-) the advanced practice nurse or physician
assistant is practicing in accordance with Subtitle B, Chapter 157, Oc-
cupations Code.

(II) Each practitioner shall designate in writing
the name of each advanced practice nurse or physician assistant autho-
rized to carry out or sign a prescription drug order pursuant to Subtitle
B, Chapter 157, Occupations Code. A list of the advanced practice
nurses or physician assistants designated by the practitioner must be
maintained in the practitioner’s usual place of business. On request by
a pharmacist, a practitioner shall furnish the pharmacist with a copy
of the written authorization for a specific advanced practice nurse or
physician assistant.

(v) Prescription drug orders for Schedule II con-
trolled substances. No Schedule II controlled substance may be
dispensed without a written prescription drug order of a practitioner
on an official prescription form as required by the Texas Controlled
Substances Act, §481.075.

(C) Verbal prescription drug orders.

(i) A verbal prescription drug order from a practi-
tioner or a practitioner’s designated agent may only be received by
a pharmacist or a pharmacist-intern under the direct supervision of a
pharmacist.

(ii) A practitioner shall designate in writing the
name of each agent authorized by the practitioner to communicate
prescriptions verbally for the practitioner. The practitioner shall
maintain at the practitioner’s usual place of business a list of the
designated agents. The practitioner shall provide a pharmacist with
a copy of the practitioner’s written authorization for a specific agent
on the pharmacist’s request.
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(iii) A pharmacist may not dispense a verbal pre-
scription drug order for a Schedule III, IV, or V controlled substance
issued by a practitioner licensed in another state unless the practitioner
is also registered under the Texas Controlled Substances Act.

(iv) A pharmacist may not dispense a verbal pre-
scription drug order for a dangerous drug or a controlled substance is-
sued by a practitioner licensed in the Dominion of Canada or the United
Mexican States unless the practitioner is also licensed in Texas.

(D) Electronic prescription drug orders. For the pur-
pose of this subparagraph, electronic prescription drug orders shall be
considered the same as verbal prescription drug orders.

(i) An electronic prescription drug order may be
transmitted by a practitioner or a practitioner’s designated agent:

(I) directly to a pharmacy; or

(II) through the use of a data communication de-
vice provided:

(-a-) the prescription information is not
altered during transmission; and

(-b-) confidential patient information is not
accessed or maintained by the operator of the data communication
device unless the operator is authorized to receive the confidential
information as specified in paragraph (11) of this subsection.

(ii) A practitioner shall designate in writing the
name of each agent authorized by the practitioner to electronically
transmit prescriptions for the practitioner. The practitioner shall
maintain at the practitioner’s usual place of business a list of the
designated agents. The practitioner shall provide a pharmacist with
a copy of the practitioner’s written authorization for a specific agent
on the pharmacist’s request.

(iii) A pharmacist may not dispense an electronic
prescription drug order for a:

(I) Schedule II controlled substance except as au-
thorized for faxed prescriptions in §481.074, Health and Safety Code;

(II) Schedule III, IV, or V controlled substance
issued by a practitioner licensed in another state unless the practitioner
is also registered under the Texas Controlled Substances Act; or

(III) dangerous drug or controlled substance is-
sued by a practitioner licensed in the Dominion of Canada or the United
Mexican States unless the practitioner is also licensed in Texas.

(E) Original prescription drug order records.

(i) Original prescriptions shall be maintained by the
pharmacy in numerical order and remain legible for a period of two
years from the date of filling or the date of the last refill dispensed.

(ii) If an original prescription drug order is changed,
such prescription order shall be invalid and of no further force and ef-
fect; if additional drugs are to be dispensed, a new prescription drug
order with a new and separate number is required.

(iii) Original prescriptions shall be maintained in
one of the following formats:

(I) in three separate files as follows:
(-a-) prescriptions for controlled substances

listed in Schedule II;
(-b-) prescriptions for controlled substances

listed in Schedule III - V; and
(-c-) prescriptions for dangerous drugs and

nonprescription drugs; or

(II) within a patient medication record system
provided that original prescriptions for controlled substances are
maintained separate from original prescriptions for noncontrolled sub-
stances and official prescriptions for Schedule II controlled substances
are maintained separate from all other original prescriptions.

(iv) Original prescription records other than pre-
scriptions for Schedule II controlled substances may be stored on
microfilm, microfiche, or other system which is capable of producing
a direct image of the original prescription record, e.g., digitalized
imaging system. If original prescription records are stored in a direct
imaging system, the following is applicable.

(I) The record of refills recorded on the original
prescription must also be stored in this system.

(II) The original prescription records must be
maintained in numerical order and as specified in clause (iii) of this
subparagraph.

(III) The pharmacy must provide immediate ac-
cess to equipment necessary to render the records easily readable.

(F) Prescription drug order information.

(i) All original prescriptions shall bear:

(I) name of the patient;

(II) address of the patient, provided, however, a
prescription for a dangerous drug is not required to bear the address of
the patient if such address is readily retrievable on another appropriate,
uniformly maintained pharmacy record, such as medication records;

(III) name, and if for a controlled substance, the
address and DEA registration number of the practitioner;

(IV) name and strength of the drug prescribed;

(V) quantity prescribed;

(VI) directions for use;

(VII) intended use for the drug unless the practi-
tioner determines the furnishing of this information is not in the best
interest of the patient;

(VIII) date of issuance; and

(IX) if telephoned to the pharmacist by a desig-
nated agent, the full name of the designated agent.

(ii) All original prescriptions for dangerous drugs
carried out by an advanced practice nurse or physician assistant in
accordance with Subtitle B, Chapter 157, Occupations Code, shall
bear:

(I) name and address of the patient;

(II) name, address, and telephone number of the
practitioner;

(III) name, address, telephone number, identifi-
cation number, and original signature of the advanced practice nurse or
physician assistant;

(IV) name, strength, and quantity of the danger-
ous drug;

(V) directions for use;

(VI) the intended use of the drug, if appropriate;

(VII) date of issuance; and

(VIII) number of refills authorized.
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(iii) All original electronic prescription drug orders
shall bear:

(I) name of the patient;

(II) address of the patient, provided, however, a
prescription for a dangerous drug is not required to bear the address
of the patient if such address is readily retrievable on another appropri-
ate, uniformly maintained pharmacy record, such as patient medication
records;

(III) name and strength of the drug prescribed;

(IV) quantity prescribed;

(V) directions for use;

(VI) intended use for the drug unless the practi-
tioner determines the furnishing of this information is not in the best
interest of the patient;

(VII) date of issuance;

(VIII) a statement which indicates that the pre-
scription has been electronically transmitted (e.g., Faxed to or elec-
tronically transmitted to:);

(IX) name, address, and electronic access num-
ber of the pharmacy to which the prescription was transmitted;

(X) telephone number of the prescribing practi-
tioner;

(XI) date the prescription drug order was elec-
tronically transmitted to the pharmacy, if different from the date of is-
suance of the prescription; and

(XII) if transmitted by a designated agent, the full
name of the designated agent.

(iv) At the time of dispensing, a pharmacist is re-
sponsible for the addition of the following information to the original
prescription:

(I) unique identification number of the prescrip-
tion drug order;

(II) initials or identification code of the person
who compounded the sterile pharmaceutical and the pharmacist who
checked and released the product;

(III) name, quantity, lot number, and expiration
date of each product used in compounding the sterile pharmaceutical;
and

(IV) date of dispensing, if different from the date
of issuance.

(G) Refills.

(i) Refills may be dispensed only in accordance with
the prescriber’s authorization as indicated on the original prescription
drug order. Such refills may be indicated as authorization to refill the
prescription drug order a specified number of times or for a specified
period of time period, such as the duration of therapy.

(ii) If there are no refill instructions on the original
prescription drug order (which shall be interpreted as no refills autho-
rized) or if all refills authorized on the original prescription drug order
have been dispensed, authorization from the prescribing practitioner
shall be obtained prior to dispensing any refills.

(iii) Refills of prescription drug orders for dangerous
drugs or nonprescription drugs shall be dispensed as follows.

(I) Prescription drug orders for dangerous drugs
or nonprescription drugs may not be refilled after one year from the
date of issuance of the original prescription order.

(II) If one year has expired from the date of is-
suance of an original prescription drug order for a dangerous drug or
nonprescription drug, authorization shall be obtained from the prescrib-
ing practitioner prior to dispensing any additional quantities of the drug.

(iv) Refills of prescription drug orders for Schedule
III - V controlled substances shall be dispensed as follows.

(I) Prescription drug orders for Schedule III - V
controlled substances may not be refilled more than five times or after
six months from the date of issuance of the original prescription drug
order, whichever occurs first.

(II) If a prescription drug order for a Schedule
III, IV, or V controlled substance has been refilled a total of five times
or if six months have expired from the date of issuance of the original
prescription drug order, whichever comes first, a new and separate pre-
scription drug order shall be obtained from the prescribing practitioner
prior to dispensing any additional quantities of controlled substances.

(v) A pharmacist may exercise his professional judg-
ment in refilling a prescription drug order for a drug, other than a con-
trolled substance listed in Schedule II, without the authorization of the
prescribing practitioner, provided:

(I) failure to refill the prescription might result in
an interruption of a therapeutic regimen or create patient suffering;

(II) either:
(-a-) a natural or manmade disaster has oc-

curred which prohibits the pharmacist from being able to contact the
practitioner; or

(-b-) the pharmacist is unable to contact the
practitioner after a reasonable effort;

(III) the quantity of prescription drug dispensed
does not exceed a 72-hour supply;

(IV) the pharmacist informs the patient or the pa-
tient’s agent at the time of dispensing that the refill is being provided
without such authorization and that authorization of the practitioner is
required for future refills;

(V) the pharmacist informs the practitioner of the
emergency refill at the earliest reasonable time;

(VI) the pharmacist maintains a record of the
emergency refill containing the information required to be maintained
on a prescription as specified in this paragraph;

(VII) the pharmacist affixes a label to the
dispensing container as specified in this paragraph; and

(VIII) if the prescription was initially filled at an-
other pharmacy, the pharmacist may exercise his professional judgment
in refilling the prescription provided:

(-a-) the patient has the prescription con-
tainer, label, receipt or other documentation from the other pharmacy
which contains the essential information;

(-b-) after a reasonable effort, the pharmacist
is unable to contact the other pharmacy to transfer the remaining pre-
scription refills or there are no refills remaining on the prescription;

(-c-) the pharmacist, in his professional judg-
ment, determines that such a request for an emergency refill is appropri-
ate and meets the requirements of subclauses (I) and (II) of this clause;
and
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(IX) the pharmacist complies with the require-
ments of subclauses (III) - (V) of this clause.

(3) Prescription drug order records maintained in a manual
system.

(A) Original prescriptions. Original prescriptions shall
be maintained in three files as specified in paragraph (2)(E)(iii) of this
subsection.

(B) Refills.

(i) Each time a prescription drug order is refilled, a
record of such refill shall be made:

(I) on the back of the prescription by recording
the date of dispensing, the written initials or identification code of the
dispensing pharmacist and the amount dispensed. (If the pharmacist
merely initials and dates the back of the prescription drug order, he or
she shall be deemed to have dispensed a refill for the full face amount
of the prescription drug order); or

(II) on another appropriate, uniformly main-
tained, readily retrievable record, such as patient medication records,
which indicates by patient name the following information:

(-a-) unique identification number of the pre-
scription;

(-b-) name, strength, and lot number of each
drug product used in compounding the sterile pharmaceutical;

(-c-) date of each dispensing;
(-d-) quantity dispensed at each dispensing;
(-e-) initials or identification code of person

who compounded the sterile pharmaceutical and the pharmacist who
checks and releases the final product; and

(-f-) total number of refills for the prescrip-
tion.

(ii) If refill records are maintained in accordance
with clause (i)(II) of this subparagraph, refill records for controlled
substances in Schedule III - V shall be maintained separately from
refill records of dangerous drugs and nonprescription drugs.

(C) Authorization of refills. Practitioner authorization
for additional refills of a prescription drug order shall be noted on the
original prescription, in addition to the documentation of dispensing
the refill.

(D) Transfer of prescription drug order information.
For the purpose of refill or initial dispensing, the transfer of original
prescription drug order information is permissible between pharma-
cies, subject to the following requirements.

(i) The transfer of original prescription drug order
information for controlled substances listed in Schedules III, IV, or V
is permissible between pharmacies on a one-time basis.

(ii) The transfer of original prescription drug order
information for dangerous drugs is permissible between pharmacies
without limitation up to the number of originally authorized refills.

(iii) The transfer is communicated directly between
pharmacists and/or pharmacist interns.

(iv) Both the original and the transferred prescrip-
tion drug order are maintained for a period of two years from the date
of last refill.

(v) The pharmacist or pharmacist intern transferring
the prescription drug order information shall:

(I) write the word "void" on the face of the inval-
idated prescription drug order; and

(II) record on the reverse of the invalidated pre-
scription drug order the following information:

(-a-) the name, address, and, if a controlled
substance, the DEA registration number of the pharmacy to which such
prescription drug order is transferred;

(-b-) the name of the pharmacist or pharma-
cist intern receiving the prescription drug order information;

(-c-) the name of the pharmacist or pharma-
cist intern transferring the prescription drug order information; and

(-d-) the date of the transfer.

(vi) The pharmacist or pharmacist intern receiving
the transferred prescription drug order information shall:

(I) write the word "transfer" on the face of the
transferred prescription drug order; and

(II) record on the transferred prescription drug
order the following information:

(-a-) original date of issuance and date of dis-
pensing or receipt, if different from date of issuance;

(-b-) original prescription number and the
number of refills authorized on the original prescription drug order;

(-c-) number of valid refills remaining and the
date of last refill, if applicable;

(-d-) name, address, and, if a controlled sub-
stance, the DEA registration number of the pharmacy from which such
prescription information is transferred; and

(-e-) name of the pharmacist or pharmacist
intern transferring the prescription drug order information.

(E) A pharmacist or pharmacist intern may not refuse
to transfer original prescription information to another pharmacist or
pharmacist intern who is acting on behalf of a patient and who is mak-
ing a request for this information as specified in subparagraph (D) of
this paragraph.

(4) Prescription drug order records maintained in a data
processing system.

(A) General requirements for records maintained in a
data processing system.

(i) Compliance with data processing system require-
ments. If a pharmacy’s data processing system is not in compliance
with this subsection, the pharmacy must maintain a manual recordkeep-
ing system as specified in paragraph (3) of this subsection.

(ii) Original prescriptions. Original prescriptions
shall be maintained as specified in paragraph (2)(E)(iii) of this
subsection.

(iii) Requirements for backup systems.

(I) The pharmacy shall maintain a backup copy
of information stored in the data processing system using disk, tape,
or other electronic backup system and update this backup copy on a
regular basis, at least monthly, to assure that data is not lost due to
system failure.

(II) Data processing systems shall have a work-
able (electronic) data retention system which can produce an audit trail
of drug usage for the preceding two years as specified in subparagraph
(B) (vii) of this paragraph.

(iv) Change or discontinuance of a data processing
system.

(I) Records of dispensing. A pharmacy that
changes or discontinues use of a data processing system must:
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(-a-) transfer the records of dispensing to the
new data processing system; or

(-b-) purge the records of dispensing to a
printout which contains the same information required on the daily
printout as specified in subparagraph (B) of this paragraph. The
information on this hard-copy printout shall be sorted and printed
by prescription number and list each dispensing for this prescription
chronologically.

(II) Other records. A pharmacy that changes or
discontinues use of a data processing system must:

(-a-) transfer the records to the new data pro-
cessing system; or

(-b-) purge the records to a printout which
contains all of the information required on the original document.

(III) Maintenance of purged records. Informa-
tion purged from a data processing system must be maintained by the
pharmacy for two years from the date of initial entry into the data pro-
cessing system.

(v) Loss of data. The pharmacist-in-charge shall re-
port to the board in writing any significant loss of information from the
data processing system within 10 days of discovery of the loss.

(B) Records of dispensing.

(i) Each time a prescription drug order is filled or
refilled, a record of such dispensing shall be entered into the data pro-
cessing system.

(ii) The data processing system shall have the capac-
ity to produce a daily hard-copy printout of all original prescriptions
dispensed and refilled. This hard-copy printout shall contain the fol-
lowing information:

(I) unique identification number of the prescrip-
tion;

(II) date of dispensing;

(III) patient name;

(IV) prescribing practitioner’s name;

(V) name and amount of each drug product used
in compounding the sterile pharmaceutical;

(VI) total quantity dispensed;

(VII) initials or an identification code of the dis-
pensing pharmacist; and

(VIII) if not immediately retrievable via CRT dis-
play, the following shall also be included on the hard-copy printout:

(-a-) patient’s address;
(-b-) prescribing practitioner’s address;
(-c-) practitioner’s DEA registration number,

if the prescription drug order is for a controlled substance;
(-d-) quantity prescribed, if different from the

quantity dispensed;
(-e-) date of issuance of the prescription drug

order, if different from the date of dispensing; and
(-f-) total number of refills dispensed to date

for that prescription drug order.

(iii) The daily hard-copy printout shall be produced
within 72 hours of the date on which the prescription drug orders were
dispensed and shall be maintained in a separate file at the pharmacy.
Records of controlled substances shall be readily retrievable from
records of noncontrolled substances.

(iv) Each individual pharmacist who dispenses or re-
fills a prescription drug order shall verify that the data indicated on the
daily hard-copy printout is correct, by dating and signing such docu-
ment in the same manner as signing a check or legal document (e.g.,
J.H. Smith or John H. Smith) within seven days from the date of dis-
pensing.

(v) In lieu of the printout described in clause (ii) of
this subparagraph, the pharmacy shall maintain a log book in which
each individual pharmacist using the data processing system shall sign
a statement each day, attesting to the fact that the information entered
into the data processing system that day has been reviewed by him or
her and is correct as entered. Such log book shall be maintained at
the pharmacy employing such a system for a period of two years af-
ter the date of dispensing; provided, however, that the data processing
system can produce the hard-copy printout on demand by an autho-
rized agent of the Texas State Board of Pharmacy, Texas Department
of Public Safety, or Drug Enforcement Administration. If no printer
is available on site, the hard-copy printout shall be available within 48
hours with a certification by the individual providing the printout which
states that the printout is true and correct as of the date of entry and such
information has not been altered, amended, or modified.

(vi) The pharmacist-in-charge is responsible for the
proper maintenance of such records and responsible that such data pro-
cessing system can produce the records outlined in this section and that
such system is in compliance with this subsection.

(vii) The data processing system shall be capable of
producing a hard-copy printout of an audit trail for all dispensings
(original and refill) of any specified strength and dosage form of a drug
(by either brand or generic name or both) during a specified time pe-
riod.

(I) Such audit trail shall contain all of the infor-
mation required on the daily printout as set out in clause (ii) of this
subparagraph.

(II) The audit trail required in this subparagraph
shall be supplied by the pharmacy within 48 hours, if requested by an
authorized agent of the Texas State Board of Pharmacy, Texas Depart-
ment of Public Safety, or Drug Enforcement Administration.

(viii) Failure to provide the records set out in this
paragraph, either on site or within 48 hours for whatever reason, con-
stitutes prima facie evidence of failure to keep and maintain records.

(ix) The data processing system shall provide
on-line retrieval (via CRT display or hard-copy printout) of the
information set out in clause (ii) of this subparagraph of:

(I) the original controlled substance prescription
drug orders currently authorized for refilling; and

(II) the current refill history for Schedule III - V
controlled substances for the immediately preceding six-month period.

(x) In the event that a pharmacy which uses a data
processing system experiences system downtime, the following is ap-
plicable:

(I) an auxiliary procedure shall ensure that refills
are authorized by the original prescription drug order and that the max-
imum number of refills has not been exceeded or authorization from
the prescribing practitioner shall be obtained prior to dispensing a re-
fill; and

(II) all of the appropriate data shall be retained
for on-line data entry as soon as the system is available for use again.
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(C) Authorization of refills. Practitioner authorization
for additional refills of a prescription drug order shall be noted as fol-
lows:

(i) on the hard-copy prescription drug order;

(ii) on the daily hard-copy printout; or

(iii) via the CRT display.

(D) Transfer of prescription drug order information.
For the purpose of refill or initial dispensing, the transfer of original
prescription drug order information is permissible between pharma-
cies, subject to the following requirements.

(i) The transfer of original prescription drug order
information for controlled substances listed in Schedules III, IV, or V
is permissible between pharmacies on a one-time basis only. How-
ever, pharmacies electronically sharing a real-time, on-line database
may transfer up to the maximum refills permitted by law and the pre-
scriber’s authorization.

(ii) The transfer of original prescription drug order
information for dangerous drugs is permissible between pharmacies
without limitation up to the number of originally authorized refills.

(iii) The transfer is communicated directly between
pharmacists and/or pharmacist interns or as authorized in paragraph
(3)(D) of this subsection.

(iv) Both the original and the transferred prescrip-
tion drug orders are maintained for a period of two years from the date
of last refill.

(v) The pharmacist or pharmacist intern transferring
the prescription drug order information shall:

(I) write the word "void" on the face of the inval-
idated prescription drug order; and

(II) record on the reverse of the invalidated pre-
scription drug order the following information:

(-a-) the name, address, and, if a controlled
substance, the DEA registration number of the pharmacy to which such
prescription is transferred;

(-b-) the name of the pharmacist or pharma-
cist intern receiving the prescription drug order information;

(-c-) the name of the pharmacist or pharma-
cist intern transferring the prescription drug order information; and

(-d-) the date of the transfer.

(vi) The pharmacist or pharmacist intern receiving
the transferred prescription drug order information shall:

(I) write the word "transfer" on the face of the
transferred prescription drug order; and

(II) record on the transferred prescription drug
order the following information:

(-a-) original date of issuance and date of dis-
pensing or receipt, if different from date of issuance;

(-b-) original prescription number and the
number of refills authorized on the original prescription drug order;

(-c-) number of valid refills remaining and the
date of last refill, if applicable;

(-d-) name, address, and, if a controlled sub-
stance, the DEA registration number of the pharmacy from which such
prescription drug order information is transferred; and

(-e-) name of the pharmacist or pharmacist
intern transferring the prescription drug order information.

(vii) Prescription drug orders may not be transferred
by non-electronic means during periods of downtime except on con-
sultation with and authorization by a prescribing practitioner; provided
however, during downtime, a hard copy of a prescription drug order
may be made available for informational purposes only, to the patient,
a pharmacist or pharmacist intern, and the prescription may be read to
a pharmacist or pharmacist intern by telephone.

(viii) The original prescription drug order shall be
invalidated in the data processing system for purposes of filling or re-
filling, but shall be maintained in the data processing system for refill
history purposes.

(ix) If the data processing system has the capacity to
store all the information required in clause (v) and (vi) of this subpara-
graph, the pharmacist is not required to record this information on the
original or transferred prescription drug order. (x) The data processing
system shall have a mechanism to prohibit the transfer or refilling of
controlled substance prescription drug orders which have been previ-
ously transferred.

(E) Electronic transfer of prescription drug order infor-
mation between pharmacies. Pharmacies electronically accessing the
same prescription drug order records may electronically transfer pre-
scription information if the following requirements are met.

(i) The original prescription is voided and the fol-
lowing information is documented in the records of the transferring
pharmacy;

(I) the name, address, and if a controlled sub-
stance, the DEA registration number of the pharmacy to which such
prescription is transferred;

(II) the name of the pharmacist or pharmacist in-
tern receiving the prescription drug order information; and

(III) the date of the transfer.

(ii) Pharmacies not owned by the same person may
electronically access the same prescription drug order records, pro-
vided the owner or chief executive officer of each pharmacy signs an
agreement allowing access to such prescription drug order records.

(F) A pharmacist or pharmacist intern may not refuse
to transfer original prescription information to another pharmacist or
pharmacist intern who is acting on behalf of a patient and who is mak-
ing a request for this information as specified in subparagraph (D) of
this paragraph.

(5) Limitation to one type of recordkeeping system. When
filing prescription drug order information a pharmacy may use only one
of the two systems described in paragraph (3) or (4) of this subsection.

(6) Policy and procedure manual. A policy and procedure
manual as it relates to the sterile pharmaceuticals shall be maintained at
the pharmacy and be available for inspection. The manual shall include
policies and procedures for:

(A) pharmaceutical care services;

(B) handling, storage, and disposal of cytotoxic/biohaz-
ardous drugs and waste;

(C) disposal of unusable drugs, supplies, and returns;

(D) security;

(E) equipment;

(F) sanitation;

(G) reference materials;
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(H) drug selection and procurement;

(I) drug storage;

(J) drug administration to include infusion devices,
drug delivery systems, and first dose monitoring;

(K) drug labeling;

(L) delivery of drugs;

(M) recordkeeping;

(N) controlled substances;

(O) investigational drugs, including the obtaining of
protocols from the principal investigator;

(P) quality assurance/quality control;

(Q) duties and education and training of professional
and nonprofessional staff; and

(R) emergency preparedness plan, to include continuity
of patient and public safety.

(7) Patient Medication Record (PMR). A PMR shall be
maintained for each patient of the pharmacy. The PMR shall contain
at a minimum the following.

(A) Patient information:

(i) patient’s full name, gender, and date of birth;

(ii) weight and height;

(iii) known drug sensitivities and allergies to drugs
and/or food;

(iv) primary diagnosis and chronic conditions;

(v) other drugs the patient is receiving;

(vi) documentation of patient training;

(vii) pharmacist’s comments relevant to the individ-
ual’s drug therapy, including any other information unique to the spe-
cific patient or drug.

(B) Prescription drug order information:

(i) date of dispensing each sterile pharmaceutical;

(ii) unique identification number of the prescription;

(iii) physician’s name;

(iv) name, quantity, and lot number of each product
used in compounding the sterile pharmaceutical;

(v) quantity dispensed; and

(vi) directions for use and method of administration,
including infusion rate if applicable.

(C) Nothing in this paragraph shall be construed as re-
quiring a pharmacist to obtain, record, and maintain patient informa-
tion other than prescription drug order information when a patient or
patient’s agent refuses to provide the necessary information for such
patient medication records.

(8) Distribution of controlled substances to another regis-
trant. A pharmacy may distribute controlled substances to a practi-
tioner, another pharmacy or other registrant, without being registered
to distribute, under the following conditions.

(A) The registrant to whom the controlled substance is
to be distributed is registered under the Controlled Substances Act to
dispense that controlled substance.

(B) The total number of dosage units of controlled sub-
stances distributed by a pharmacy may not exceed 5.0% of all con-
trolled substances dispensed and distributed by the pharmacy during
each calendar year in which the pharmacy is registered; if during the
same calendar year it does exceed 5.0%, the pharmacy is required to
obtain an additional registration to distribute controlled substances.

(C) If the distribution is for a Schedule III, IV, or V con-
trolled substance, a record shall be maintained which indicates:

(i) the actual date of distribution;

(ii) the name, strength, and quantity of controlled
substances distributed;

(iii) the name, address, and DEA registration num-
ber of the distributing pharmacy; and

(iv) the name, address, and DEA registration num-
ber of the pharmacy, practitioner, or other registrant to whom the con-
trolled substances are distributed.

(D) If the distribution is for a Schedule I or II controlled
substance, the following is applicable.

(i) The pharmacy, practitioner or other registrant
who is receiving the controlled substances shall issue copy 1 and copy
2 of a DEA order form (DEA 222) to the distributing pharmacy.

(ii) The distributing pharmacy shall:

(I) complete the area on the DEA order form
(DEA 222) titled TO BE FILLED IN BY SUPPLIER;

(II) maintain copy 1 of the DEA order form
(DEA 222) at the pharmacy for two years; and

(III) forward copy 2 of the DEA order form
(DEA 222) to the divisional office of the Drug Enforcement Adminis-
tration at the close of the month during which the order is filled.

(9) Other records. Other records to be maintained by a
pharmacy:

(A) a permanent log of the initials or identification
codes which will identify each dispensing pharmacist by name (the
initials or identification code shall be unique to ensure that each
pharmacist can be identified, i.e., identical initials or identification
codes shall not be used);

(B) copy 3 of DEA order form (DEA 222) which has
been properly dated, initialed, and filed, and all copies of each unac-
cepted or defective order form and any attached statements or other
documents;

(C) a hard copy of the power of attorney to sign DEA
222 order forms (if applicable);

(D) suppliers’ invoices of dangerous drugs and con-
trolled substances; pharmacists or other responsible individuals shall
verify that the controlled drugs listed on the invoices were actually
received by clearly recording their initials and the actual date of receipt
of the controlled substances;

(E) suppliers’ credit memos for controlled substances
and dangerous drugs;

(F) a hard copy of inventories required by ł291.17 of
this title (relating to Inventory Requirements);

(G) hard-copy reports of surrender or destruction of
controlled substances and/or dangerous drugs to an appropriate state
or federal agency;
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(H) records of distribution of controlled substances
and/or dangerous drugs to other pharmacies, practitioners, or regis-
trants; and

(I) a hard copy of any notification required by the Texas
Pharmacy Act or these sections, including, but not limited to, the fol-
lowing:

(i) reports of theft or significant loss of controlled
substances to DEA, DPS, and the board;

(ii) notifications of a change in pharma-
cist-in-charge of a pharmacy; and

(iii) reports of a fire or other disaster which may af-
fect the strength, purity, or labeling of drugs, medications, devices, or
other materials used in the diagnosis or treatment of injury, illness, and
disease.

(10) Permission to maintain central records. Any phar-
macy that uses a centralized recordkeeping system for invoices and fi-
nancial data shall comply with the following procedures.

(A) Controlled substance records. Invoices and finan-
cial data for controlled substances may be maintained at a central loca-
tion provided the following conditions are met.

(i) Prior to the initiation of central recordkeeping,
the pharmacy submits written notification by registered or certified
mail to the divisional director of the Drug Enforcement Administration
as required by the Code of Federal Regulations, Title 21, §1304.04(a),
and submits a copy of this written notification to the Texas State Board
of Pharmacy. Unless the registrant is informed by the divisional direc-
tor of the Drug Enforcement Administration that permission to keep
central records is denied, the pharmacy may maintain central records
commencing 14 days after receipt of notification by the divisional di-
rector.

(ii) The pharmacy maintains a copy of the notifica-
tion required in clause (i) of this subparagraph.

(iii) The records to be maintained at the central
record location shall not include executed DEA order forms, prescrip-
tion drug orders, or controlled substance inventories, which shall be
maintained at the pharmacy.

(B) Dangerous drug records. Invoices and financial
data for dangerous drugs may be maintained at a central location.

(C) Access to records. If the records are kept on micro-
film, computer media, or in any form requiring special equipment to
render the records easily readable, the pharmacy shall provide access
to such equipment with the records.

(D) Delivery of records. The pharmacy agrees to de-
liver all or any part of such records to the pharmacy location within
two business days of written request of a board agent or any other au-
thorized official.

(E) Ownership of pharmacy records. For purposes of
these sections, a pharmacy licensed under the Act is the only entity
which may legally own and maintain prescription drug records.

(11) Confidentiality.

(A) A pharmacist shall provide adequate security of
prescription drug order and patient medication records to prevent in-
discriminate or unauthorized access to confidential health information.
If prescription drug orders, requests for refill authorization, or other
confidential health information are not transmitted directly between a
pharmacy and a physician but are transmitted through a data commu-
nication device, confidential health information may not be accessed

or maintained by the operator of the data communication device unless
specifically authorized to obtain the confidential information by this
subsection.

(B) Confidential records are privileged and may be re-
leased only to:

(i) the patient or the patient’s agent;

(ii) a practitioner or another pharmacist if, in the
pharmacist’s professional judgement, the release is necessary to
protect the patient’s health and well being;

(iii) the board or to a person or another state or fed-
eral agency authorized by law to receive the confidential record;

(iv) a law enforcement agency engaged in investiga-
tion of a suspected violation of Chapter 481 or 483, Health and Safety
Code, or the Comprehensive Drug Abuse Prevention and Control Act
of 1970 (21 U.S.C. Section 801 et seq.);

(v) a person employed by a state agency that licenses
a practitioner, if the person is performing the person’s official duties;
or

(vi) an insurance carrier or other third party payor
authorized by a patient to receive such information.

(f) Triplicate prescription requirements. The Texas State
Board of Pharmacy adopts by reference the rules promulgated by the
Texas Department of Public Safety, which are set forth in Subchapter
F of 37 TAC §§13.101 - 13.113 concerning triplicate prescriptions.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205416
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 8, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 305-8028

♦ ♦ ♦
SUBCHAPTER D. INSTITUTIONAL
PHARMACY (CLASS C)
22 TAC §291.73

The Texas State Board of Pharmacy adopts amendments to
§291.73, concerning Personnel. The amendments are adopted
without changes to the proposed text as published in the June
21, 2002, issue of the Texas Register (27 TexReg 5366), and
will not be republished.

The amendments as adopted permit pharmacy technician certi-
fication certificates to be maintained in a file at a Class C phar-
macy provided certain conditions are met.

No comments were received.

The amendments are adopted under §§551.002, 554.051, and
554.053 of the Texas Pharmacy Act (Chapters 551 - 566, Texas
Occupations Code). The Board interprets §551.002 as authoriz-
ing the agency to protect the public through the effective control
and regulation of the practice of pharmacy. The Board interprets
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§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act. The Board interprets
§554.053 as authorizing the agency to adopt rules for the use of
pharmacy technicians in pharmacies.

The statutes affected by this rule: Chapters 551 - 566, Texas
Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205417
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 8, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 301. FRAUD, DECEIT, AND
MISREPRESENTATION IN THE PRACTICE OF
PHARMACY
22 TAC §301.1

The Texas State Board of Pharmacy adopts the repeal of §301.1,
concerning a Savings Clause. The repeal is adopted without
changes to the proposal published in the June 21, 2002, issue
of the Texas Register (27 TexReg 5367).

The adopted repeal deletes a section which has been deter-
mined, through the rule review process, to no longer be neces-
sary.

No comments were received.

The repeal is adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566, Texas Occupations
Code). The Board interprets §551.002 as authorizing the
agency to protect the public through the effective control and
regulation of the practice of pharmacy. The Board interprets
§554.051 as authorizing the agency to adopt rules for the proper
administration and enforcement of the Act. The

The statutes affected by this rule: Chapters 551 - 566, Texas
Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205418
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 8, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 305-8028

♦ ♦ ♦
CHAPTER 311. CODE OF CONDUCT

22 TAC §311.1

The Texas State Board of Pharmacy adopts amendments to
§311.1, concerning Procedures. The amendments are adopted
without changes to the proposed text as published in the June
21, 2002, issue of the Texas Register (27 TexReg 5367), and
will not be republished.

The amendment, if adopted, will clarify responsible parties.

No comments were received.

The amendment is adopted under §551.002 and §554.051 of the
Texas Pharmacy Act (Chapters 551 - 566, Texas Occupations
Code). The Board interprets §551.002 as authorizing the agency
to protect the public through the effective control and regulation
of the practice of pharmacy. The Board interprets §554.051 as
authorizing the agency to adopt rules for the proper administra-
tion and enforcement of the Act.

The statutes affected by this rule: Chapters 551 - 566, Texas
Occupations Code.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205419
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Effective date: September 8, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 305-8028

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES

CHAPTER 3. TEXAS WORKS
The Texas Department of Human Services (DHS) adopts
amendments to §3.301, §3.1104, and §3.1203, without changes
to the proposed text published in the June 28, 2002, issue of the
Texas Register (27 TexReg 5747).

Justification for the amendments is to make the sections more
detailed and accurate. The amendment to §3.301 details the
roles that DHS eligibility workers have in monitoring participa-
tion and completion of parenting skills for non-Choices clients.
The amendment to §3.1104 clarifies that it is the caretaker or
second parent of a household certified for Temporary Assistance
for Needy Families who must comply with the Title IV-A require-
ments. The amendment to §3.1203 specifies that an individ-
ual is exempt from the Food Stamp program work requirement
if he lives in a county covered under Texas’ 15% exemption al-
lowance, as described in 7 U.S.C §2015(o)(6). This ensures that
Texas complies with the provisions of the revised Food Stamp
Education and Training State Plan.

DHS received no comments regarding adoption of the amend-
ments.
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SUBCHAPTER C. THE APPLICATION
PROCESS
40 TAC §3.301

The amendment is adopted under the Human Resources Code,
Chapters 22, 31, and 33, which authorizes DHS to administer
public, financial, and nutritional assistance programs.

The amendment implements the Human Resources Code,
§§22.001-22.036, §§31.001-31.053, and §§33.001-33.027.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205299
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 3, 2002
Proposal publication date: June 28, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER K. EMPLOYMENT SERVICES
40 TAC §3.1104

The amendment is adopted under the Human Resources Code,
Chapters 22, 31, and 33, which authorizes DHS to administer
public, financial, and nutritional assistance programs.

The amendment implements the Human Resources Code,
§§22.001-22.036, §§31.001-31.053, and §§33.001-33.027.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205300
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 3, 2002
Proposal publication date: June 28, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER L. WORK REGISTRATION
40 TAC §3.1203

The amendment is adopted under the Human Resources Code,
Chapters 22 and 33, which authorizes DHS to administer public
and nutritional assistance programs.

The amendment implements the Human Resources Code,
§§22.001-22.036 and §§33.001-33.027.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 14, 2002.

TRD-200205301
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 3, 2002
Proposal publication date: June 28, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
CHAPTER 12. SPECIAL NUTRITION
PROGRAMS
SUBCHAPTER A. CHILD AND ADULT CARE
FOOD PROGRAM
40 TAC §12.24

The Texas Department of Human Services (DHS) adopts an
amendment to §12.24 without changes to the proposed text pub-
lished in the July 5, 2002, issue of the Texas Register (27 TexReg
5949).

The Agricultural Risk Protection Act of 2000 (P.L. 106-224),
which amended the Richard B. Russell National School Lunch
Act (42 U.S.C. 1766), called for the establishment of procedures
to terminate participation by contractors under the Child and
Adult Care Food Program (CACFP) that fail to fulfill the terms
of their contract. The justification for the amendment is to
modify DHS procedures for taking adverse action against
CACFP day care home sponsors in accordance with USDA
guidelines established in response to P.L. 106-224. The
amendment requires DHS to give CACFP day care home
contractors advance notification that DHS intends to terminate
their contract when DHS determines during the first follow-up
review that the contractor has not corrected all instances of
program noncompliance identified in the initial review. The
amendment also removes the provision for DHS to suspend
contractors’ administrative payments and deny payment of
contractors’ outstanding claims when DHS determines during
the first follow-up review that the contractor has not corrected
all instances of program noncompliance identified in the initial
review. Additionally, the amendment makes technical and other
non-substantive improvements to the rule language.

DHS received no comments regarding adoption of the amend-
ment.

The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 33, which authorizes DHS to administer
public and nutritional assistance programs.

The amendment implements the Human Resources Code,
§§22.001-22.036 and §§33.001-33.027.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on August 19, 2002.

TRD-200205410
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Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: September 8, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
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REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by Texas Government Code,
§2001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.

Agency Rule Review Plan
Comptroller of Public Accounts

Title 34, Part 1

TRD-200205492
Filed: August 21, 2002

♦ ♦ ♦
Proposed Rule Reviews
Comptroller of Public Accounts

Title 34, Part 1

The Comptroller of Public Accounts proposes to review and consider
for readoption, revision, or repeal all sections of Texas Administrative
Code, Title 34, Part 1, Chapter 1, Subchapter A (relating to Practice
and Procedures) and Subchapter B (relating to Public Information); and
Chapter 3, Subchapter D (relating to Occupation Tax on Sulphur Pro-
ducers), Subchapter F (relating to Motor Vehicle Sales Tax), Subchap-
ter I (relating to Miscellaneous Occupation Tax), Subchapter J (relating
to Petroleum Products Delivery Fee), Subchapter O (relating to State
Sales and Use Tax, §§3.324 - 3.368), Subchapter T (relating to Man-
ufactured Housing Sales and Use Tax), and Subchapter Z (relating to
Coastal Protection Fee). This review and consideration is being con-
ducted in accordance with Government Code, §2001.039. The review
will include, at a minimum, whether the reasons for adopting or read-
opting the rules continue to exist.

In accordance with the above referenced §2001.039, the comptroller
will accept comments regarding whether the reason for adopting or
readopting each of these rules continues to exist. The comment period
will last for 30 days beginning with the publication of this notice in the
Texas Register.

Comments pertaining to this notice to review Chapter 1, Subchapters
A and B, may be submitted to Jesse Ancira, General Counsel, P.O. Box
13528, Austin, Texas 78711-3528.

Comments pertaining to this notice to review Chapter 3, Subchapters
D, F, I, J, O, T, and Z, may be submitted to Bryant Lomax, Manager,
Tax Policy Division, P.O. Box 13528, Austin, Texas 78711-3528.

TRD-200205500

Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Filed: August 21, 2002

♦ ♦ ♦
Texas Department of Human Services

Title 40, Part 1

The Texas Department of Human Services (DHS) files this no-
tice of intention to review Title 40 TAC, Chapter 4 (Medicaid
Programs--Children and Pregnant Women), Chapter 5 (Medicaid Pro-
grams for Aliens), Chapter 6 (Disaster Assistance Program), Chapter 7
(Refugee Cash Assistance and Medical Assistance Programs), Chapter
9 (Refugee Social Services), Chapter 11 (Food Distribution and
Processing), Chapter 12 (Special Nutrition Programs), and Chapter
13 (Title IV-A Emergency Assistance Program), in accordance with
Government Code, §2001.039.

In conjunction with this review, DHS is proposing repeals and new
sections to Chapter 9 published elsewhere in this issue of the Texas
Register.

As required by §2001.039, DHS will accept comments for 30 days fol-
lowing the publication of this notice in the Texas Register as to whether
the reasons for adopting the rules under review continue to exist.

Any questions or written comments pertaining to this notice of inten-
tion to review Chapters 4, 5, or 13 should be directed to Eric Mc-
Daniel, Texas Works Policy Section, Texas Department of Human Ser-
vices W-312, P.O. Box 149030, Austin, Texas 78714- 9030 or at (512)
438-2909.

Any questions or written comments pertaining to this notice of inten-
tion to review Chapter 6 should be directed to Dennis McCudden, Re-
gional Operations/IFGP, Texas Department of Human Services Y-950,
P.O. Box 149030, Austin, Texas 78714-9030 or at (512) 533-4437.

Any questions or written comments pertaining to this notice of inten-
tion to review Chapters 7 or 9 should be directed to Liz Cruz-Garbutt,
Family Services, Texas Department of Human Services W-230, P.O.
Box 149030, Austin, Texas 78714-9030 or at (512) 438-5440.
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Any questions or written comments pertaining to this notice of in-
tention to review Chapters 11 or 12 should be directed to Karen Van
Reenen, Special Nutrition Programs, Texas Department of Human Ser-
vices Y-906, P.O. Box 149030, Austin, Texas 78714- 9030 or at (512)
420-2581.

TRD-200205396
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: August 16, 2002

♦ ♦ ♦
Texas Natural Resource Conservation Commission

Title 30, Part 1

This review of Chapter 10 is proposed in accordance with the require-
ments of Texas Government Code, §2001.039, added by Acts 1999,
76th Legislature, Chapter 1499, §1.11(a), which requires state agen-
cies to review and consider for readoption each of their rules every four
years. The review must include an assessment of whether the reasons
for the rules continue to exist.

CHAPTER SUMMARY

Chapter 10 implements certain requirements of Texas Government
Code, Chapter 551, relating to Open Meetings; and Texas Water Code
(TWC), §5.058, relating to Officers; Meetings. In order to implement
these requirements, Chapter 10 includes general requirements relating
to commission meetings and other requirements relating to conduct
and decorum in commission meetings, deadline to file comments on
a matter set for a commission meeting, continuance or remand of
a matter set for a commission meeting, preparation of draft orders,
execution of orders showing action taken at commission meetings,
minutes of commission meetings, an evidentiary hearing held by the
commission, and document filing and service.

PRELIMINARY ASSESSMENT OF WHETHER THE REASONS
FOR THE RULES CONTINUE TO EXIST

The commission conducted a preliminary review of the rules under
Chapter 10 and determined that the reasons for the rules in Chapter
10 continue to exist. These rules are needed to implement Texas Gov-
ernment Code, Chapter 551 and TWC, §5.058.

PUBLIC COMMENT

This proposal is limited to the review in accordance with the require-
ments of Texas Government Code, §2001.039. The commission invites
comments on whether the reasons for the rules in Chapter 10 continue
to exist. Comments may be submitted to Patricia Durón, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 205, P.O. Box 13087,
Austin, Texas 78711- 3087 or faxed to (512) 239-4808. All comments
should reference Rule Log Number 2002-017-10-AD. Comments must
be received by 5:00 p.m., September 30, 2002. For further informa-
tion or questions concerning this proposal, please contact Ray Henry
Austin, Policy and Regulations Division, at (512) 239-6814.

TRD-200205405
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: August 16, 2002

♦ ♦ ♦
Texas State Board of Pharmacy

Title 22, Part 15

The Texas State Board of Pharmacy files this notice of intent to review
Chapter 281, concerning Administrative Practice and Procedures, pur-
suant to the Texas Government Code §2001.039, regarding Agency Re-
view of Existing Rules.

In conjunction with this review, the agency is proposing amendments
to Chapter 281 published elsewhere in this issue of the Texas Register.

Comments regarding whether the reason for adopting the rule continues
to exist, may be submitted to Steve Morse, R.Ph., Director of Compli-
ance, Texas State Board of Pharmacy, 333 Guadalupe Street, Austin,
Texas 78701. Comments must be received by 5 p.m., August 1, 2002.

TRD-200205420
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Filed: August 19, 2002

♦ ♦ ♦
Adopted Rule Reviews
Comptroller of Public Accounts

Title 34, Part 1

The Comptroller of Public Accounts readopts, without changes, all sec-
tions of Texas Administrative Code, Title 34, Part 1, Chapter 3, Sub-
chapter B (relating to Natural Gas Production Tax), Subchapter C (re-
lating to Crude Oil Production Tax), Subchapter L (relating to Motor
Fuel Tax), Subchapter O (relating to State Sales and Use Tax, §§3.302
- 3.323), Subchapter W (relating to Amusement Machine Regulation
and Tax), Subchapter Y (relating to Controlled Substances Tax), Sub-
chapter HH (relating to Mixed Beverage Tax), and Subchapter JJ (re-
lating to Cigarette and Tobacco Products Regulation). The review was
conducted in accordance with the General Appropriations Act, House
Bill 1, Article IX, §167, 75th Texas Legislature, and Government Code,
§2001.039.

The proposed rule review was published in the September 14, 2001,
issue of the Texas Register (26 TexReg 7131). No comments were re-
ceived concerning the readoption of these sections. The comptroller
has reviewed these sections, and determined that the reasons for adopt-
ing the sections continue to exist.

TRD-200205498
Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Filed: August 21, 2002

♦ ♦ ♦
The Comptroller of Public Accounts readopts all sections of Texas Ad-
ministrative Code, Title 34, Part 1, Chapter 3, Subchapter GG (relating
to Insurance Tax), without changes to §§3.811, 3.820, 3.822, and 3.828,
and with changes to §§3.809, 3.830, 3.831, and 3.832. The text of the
proposed amendments to 34 TAC §§3.809, 3.830, 3.831, and 3.832 will
be published in the Texas Register at a later date. The review was con-
ducted in accordance with the General Appropriations Act, House Bill
1, Article IX, §167, 75th Texas Legislature, and Government Code,
§2001.039.

The proposed rule review was published in the September 14, 2001,
issue of the Texas Register (26 TexReg 7131). No comments were re-
ceived concerning the readoption of these sections. The comptroller
has reviewed these sections, and determined that the reasons for adopt-
ing the sections continue to exist.
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TRD-200205499
Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Filed: August 21, 2002

♦ ♦ ♦
The Comptroller of Public Accounts readopts, without changes, all
sections of Texas Administrative Code, Title 34, Part 1, Chapter 7,
Subchapter A (relating to General Rules), Subchapter B (relating to
Board Meeting Guidelines and Requirements), Subchapter C (relating
to Board Responsibilities), Subchapter D (relating to Executive Di-
rector), Subchapter E (relating to Application, Enrollment, Payment,
and Fees), Subchapter F (relating to Tuition), Subchapter G (relating
to Beneficiaries), Subchapter H (relating to Conversion), Subchapter I
(relating to Refunds, Termination), Subchapter J (relating to Default).
The review was conducted in accordance with the General Appropria-
tions Act, House Bill 1, Article IX, §167, 75th Texas Legislature, and
Government Code, §2001.039.

The proposed rule review was published in the September 14, 2001,
issue of the Texas Register (26 TexReg 7131). No comments were re-
ceived concerning the readoption of these sections. The comptroller
has reviewed these sections, and determined that the reasons for adopt-
ing the sections continue to exist.

TRD-200205497
Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Filed: August 21, 2002

♦ ♦ ♦
Finance Commission of Texas

Title 7, Part 1

The Finance Commission of Texas (commission), on behalf of the Of-
fice of Consumer Credit Commissioner (agency), has completed the re-
view Texas Administrative Code, Title 7, Part 1, Chapter 1, Subchapter
A, (§§1.30-1.40 and §§1.101-1.107), relating to Regulated Loan Li-
censes, Subchapter D (§§1.401-1.407), relating to Licenses, Subchap-
ter E (§§1.501-1.505), relating to Interest Charges in Loans, Subchapter
F (§§1.601-1.605), relating to Alternate Charges for Consumer Loans,
Subchapter G (§§1.701-1.708), relating to Interest and other Charges
on Secondary Mortgage Loans, Subchapter H (§§1.751-1.761), relating
to Refunds in Precomputed Loans, and Subchapter I (§§1.801-1.811),
relating to Insurance, pursuant to §2001.039, Gov’ t Code.

Notice of the review of 7 TAC, Chapter 1, Subchapters A-I was pub-
lished in the Texas Register as required on July 5, 2002, (27 TexReg
6057). The agency received no comments in response to this notice.

The agency believes that the reasons for initially adopting 7 TAC, Chap-
ter 1, Subchapters A-I continue to exist. However, the agency deter-
mined that certain revisions are appropriate and necessary, including
revisions to correct references that changed as a result of codification.
Proposed new, amended, and repealed sections in Chapter 1, with dis-
cussion of the justification for proposed changes, were published in the
July 5, 2002, issue of the Texas Register.

Subject to the proposed new, amended, and repealed sections in Chap-
ter 1, the commission finds that the reasons for initially adopting these
rules continue to exist, and readopts these sections without changes in
accordance with the requirements of Government Code §2001.039.

TRD-200205398

Leslie L. Pettijohn
Commissioner
Finance Commission of Texas
Filed: August 16, 2002

♦ ♦ ♦
Texas Department of Insurance

Title 28, Part 1

Pursuant to the notice of proposed rule review published in the April
12, 2002, Texas Register, (27 TexReg 3217), the Texas Department of
Insurance has reviewed and considered for readoption, revision or re-
peal all sections as they existed on April 12, 2002, of the following
chapters of Title 28, Part 1 of the Texas Administrative Code, in accor-
dance with Texas Government Code, §2001.039: Chapter 1, General
Administration; Chapter 5, Property and Casualty Insurance; Chapter
7, Corporate Financial Regulation; Chapter 8, Early Warning System
for Insurers in Hazardous Condition; Chapter 9, Title Insurance; Chap-
ter 11, Health Maintenance Organizations; Chapter 13, Miscellaneous
Insurance; Chapter 15, Surplus Lines Insurance; Chapter 19, Agents
Licensing; Chapter 21, Trade Practices; Chapter 23, Prepaid Legal Ser-
vice; and, Chapter 26, Small Employer Health Insurance Regulations.
The Texas Department of Insurance notes with regard to Chapter 19,
Agents Licensing, that as a result of changes to licensing statutes en-
acted by the 77th Texas Legislature, in addition to and separate from
this rule review process, Chapter 19, Agents Licensing, is undergoing
review and revision to address changes necessitated by recent legisla-
tion.

The Texas Department of Insurance considered, among other things,
whether the reasons for adoption of these rules continue to exist. TDI
received no written comments regarding the review of TDI rules.

As a result of TDI’s review, TDI determined that the reasons for adop-
tion of several sections do not continue to exist. Therefore, TDI will
consider for repeal sections in chapters 1, 7, 13, 19, 21. All notices of
proposed repeal will be published in the Texas Register, as required by
the Administrative Procedure Act.

TDI has determined that the reasons for adopting the remaining sec-
tions continue to exist and those sections are retained in their present
form. However, other sections that were reviewed may be subsequently
revised in accordance with TDI’s internal procedures. Any such revi-
sions will be accomplished in accordance with the Texas Administra-
tive Procedure Act.

TRD-200205309
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: August 15, 2002

♦ ♦ ♦
Texas State Board of Pharmacy

Title 22, Part 15

The Texas State Board of Pharmacy adopts the review of Chapter 295
(§295.15), concerning Administration of Immunizations and Vaccina-
tions by a Pharmacist Under Written Protocol of a Physician, pursuant
to the Texas Government Code §2001.039, regarding Agency Review
of Existing Rules.

The agency finds the reason for the rule continues to exist.

TRD-200205421
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Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Filed: August 19, 2002

♦ ♦ ♦
The Texas State Board of Pharmacy adopts the review of Chapter 301,
concerning Fraud, Deceit, and Misrepresentation in the Practice of
Pharmacy, pursuant to the Texas Government Code §2001.039, regard-
ing Agency Review of Existing Rules.

In conjunction with this review, the agency has determined that the
reason for the rule no longer exists and is adopting a repeal of Chapter
301 published elsewhere in this issue of the Texas Register.

TRD-200205422
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Filed: August 19, 2002

♦ ♦ ♦
The Texas State Board of Pharmacy adopts the review of Chapter 311,
concerning Code of Conduct, pursuant to the Texas Government Code
§2001.039, regarding Agency Review of Existing Rules.

In conjunction with this review, the agency is proposing amendments
to Chapter 301 published elsewhere in this issue of the Texas Register.

The agency finds the reason for adopting the rule continues to exist.

TRD-200205423
Gay Dodson, R.Ph.
Executive Director/Secretary
Texas State Board of Pharmacy
Filed: August 19, 2002

♦ ♦ ♦
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Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.

Office of the Attorney General
Texas Clean Air Act and Texas Solid Waste Disposal Act
Settlement Notice

Notice is hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Health and Safety Code. Before the State may settle a judicial enforce-
ment action under the Health and Safety Code, the State shall permit
the public to comment in writing on the proposed judgment. The At-
torney General will consider any written comments and may withdraw
or withhold consent to the proposed agreed judgment if the comments
disclose facts or considerations that indicate that the consent is inap-
propriate, improper, inadequate, or inconsistent with the requirements
of the Code.

Case Title and Court: Harris County, Texas and the State of Texas act-
ing by and through the Texas Natural Resource Conservation Commis-
sion, A Necessary and Indispensable Party-Plaintiff v. Jason House
and Joshua House, d/b/a Compost Works, and JLH Land Investments
Corporation, Cause No. 2002-07696 in the 125th District Court, Travis
County, Texas.

Nature of Defendant’s Operations: Defendants Jason House and
Joshua House, and JLH Land Investments Corporation for alleged
violations relating to illegal outdoor burning and also for alleged
violations related to the accumulation and storage of municipal solid
waste at the Site. The suit seeks a permanent injunction, civil penalties,
and attorney’s fees.

Proposed Agreed Judgment: The Permanent Injunction permanently
enjoins all Defendants from accepting solid waste at the site, from
doing business at the site that is related to Chapter 232 of the Texas
Administrative Code including but not limited to recycling, compost-
ing and mulching. Further, the Defendants are to properly dispose of
the Solid waste currently on the site within sixty (60) days of the date
the Court signs the Judgment. Defendant shall pay $56,802.00 in civil
penalties, $13,000.00 in attorney fees and $198.00 in court costs.

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment should be reviewed. Requests for
copies of the judgment, and written comments on the proposed settle-
ment should be directed to Terry N. Peterson, Assistant Attorney Gen-
eral, Office of the Texas Attorney General, P. O. Box 12548, Austin,

Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911. Writ-
ten comments must be received within 30 days of publication of this
notice to be considered.

For information regarding this publication, please contact A. G.
Younger at 512-463-2110.

TRD-200205451
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: August 20, 2002

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by fed-
eral law, the public is given an opportunity to comment on the consis-
tency of proposed activities in the coastal zone undertaken or autho-
rized by federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and
506.41, the public comment period for these activities extends 30 days
from the date published on the Coastal Coordination Council web site.
Requests for federal consistency review were deemed administratively
complete for the following projects(s) during the period of August 9,
2002, through August 15, 2002. The public comment period for these
projects will close at 5:00 p.m. on September 20, 2002.

FEDERAL AGENCY ACTIONS:

Applicant: Byron H. Davis; Location: The project is located south
of Dollar Bay and the Texas City Rainwater Channel on the northern
side of Texas City in Galveston County, Texas. The project can be lo-
cated on the U.S.G.S. quadrangle map entitled Texas City, Texas. Ap-
proximate UTM Coordinates: Zone 15; Easting: 315000; Northing:
3255100. Project Description: The applicant has requested an amend-
ment to fill 4 adjacent freshwater wetlands totaling approximately 1.23
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acres during development of a 107-lot residential subdivision. Ap-
proximately 100,000 cubic yards of fill material would be mechani-
cally excavated from a proposed 7.4-acre compensatory mitigation area
adjacent to the Texas City Rainwater Channel and would be used to
raise the elevation on the 97-acre tract. The applicant would also fill
7 isolated wetlands totaling approximately 4.7 acres. Stockpiled top-
soil from the wetlands would be placed in the excavated compensatory
mitigation area to provide a seed source for the creation of 7.4 acres of
wetland habitat. The compensatory mitigation area would have 70%
areal coverage of wetland vegetation within 2 years after initial cre-
ation. An 8-acre lake would be created in the proposed subdivision to
contain rainfall runoff. Native wetland plants would be planted on the
8-foot-wide shelf to provide fish and wildlife habitat. The lake would
drain into the Texas City Rainfall Channel via a drop structure. The
drainage pipe would outfall onto a solid bed of concrete riprap. CCC
Project No.: 02-0238-F1; Type of Application: U.S.A.C.E. permit ap-
plication #20852(04) is being evaluated under §404 of the Clean Water
Act (33 U.S.C.A. §§125-1387).

Applicant: TEPPCO; Location: The project is located in wetlands
near Cedar Bayou approximately 1 mile north of Interstate 10 and 1.8
miles west of State Highway 146 in Mont Belvieu in Chambers County,
Texas. The project site is in a heavy industrial-use area that is isolated
and accessible by gated private roads. The TEPPCO Mont Belvieu
South Terminal Facility Office is at 10943 Highway 146 North. The
project can be located on the U.S.G.S. quadrangle map entitled Mont
Belvieu, Texas. Approximate UTM Coordinates: Zone 15; Easting:
314000; Northing: 3302000. Project Description: The applicant pro-
poses to fill approximately 5.34 acres of adjacent wetlands during ac-
tivities associated with construction of a proposed leveed, double-lined,
24.5-acre Brine Pond No. 5. The brine pond would store brine used to
manage placement or removal of hydrocarbon product within an exist-
ing underground hydrocarbon storage facility. The applicant proposes
to excavate an 8.7-acre borrow pit to obtain clay for construction of a
proposed 1.5-acre access road, 0.1-acre pump pad, and the brine pond.
Soil would be removed within the footprint of the proposed brine pond
and shaped into the embankment. The interior of the brine pond would
be graded and sloped to provide drainage for 2 high-density polypropy-
lene liners and a leak detection system. An access road would be con-
structed around the perimeter of the brine pond to service flare, brine
pipeline, and pump equipment areas. As compensatory mitigation, the
entire 8.7-acre borrow pit would be converted to freshwater wetlands.
CCC Project No.: 02-0239-F1; Type of Application: U.S.A.C.E. per-
mit application #22602 is being evaluated under §404 of the Clean Wa-
ter Act (33 U.S.C.A. §§125-1387). NOTE: The CMP consistency re-
view for this project may be conducted by the Railroad Commission of
Texas as part of its certification under §401 of the Clean Water Act.

Applicant: Williams Production; Location: The project is located in
wetlands adjacent to Taylor Bayou approximately 8.5 miles east of
Winnie, Texas on Highway 73 in Jefferson County, Texas. The project
can be located on the U.S.G.S. quadrangle map entitled Alligator Hole
Marsh, Texas. Approximate UTM Coordinates: Zone 15; Easting:
383709; Northing: 3301416. Project Description: The applicant pro-
poses to construct a well site to explore and drill for oil and gas. Board
mats would be used to construct a 400-foot by 400-foot drilling pad.
A ring levee would be constructed with fill material excavated from
adjacent locations. A 32-foot-long by 12-foot-wide access road would
be required. The road would be required to be built up using exca-
vated material from the adjacent areas. The impact area for the project
is approximately 3.67 acres. CCC Project No.: 02-0246-F1; Type of
Application: U.S.A.C.E. permit application #22731 is being evaluated
under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403)
and §404 of the Clean Water Act (33 U.S.C.A. §125-1387). NOTE:

The CMP consistency review for this project may be conducted by the
Railroad Commission of Texas as part of its certification under §401 of
the Clean Water Act.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited
to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, P.O. Box 12873, Austin, Texas 78711-2873, or diane.gar-
cia@glo.state.tx.us. Comments should be sent to Ms. Garcia at the
above address or by fax at 512/475-0680.

TRD-200205470
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: August 21, 2002

♦ ♦ ♦
Comptroller of Public Accounts
Correction of Error

The Comptroller of Public Accounts proposed amendments to 34 TAC
§5.57, concerning the use of credit cards by state agencies. The pro-
posal was published in the August 9, 2002, issue of the Texas Register
(27 TexReg 7049).

Due to an error by the Texas Register, incorrect text was published in
subsection (g)(6)(C) on page 7050. The subparagraph should read as
follows.

(C) Family Code, §231.007.

TRD-200205571

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
303.003, 303.009, and 304.003, Tex. Fin. Code.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 08/26/02 - 09/01/02 is 18% for Consumer 1/Agricul-
tural/Commercial 2/credit thru $250,000.

The weekly ceiling as prescribed by Sec. 303.003 and Sec. 303.009
for the period of 08/26/02 - 09/01/02 is 18% for Commercial over
$250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period
of 09/01/02 - 09/30/02 is 10% for Consumer/Agricultural/Commer-
cial/credit thru $250,000.

The judgment ceiling as prescribed by Sec. 304.003 for the period of
09/01/02 - 09/30/02 is 10% for Commercial over $250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200205446
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Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: August 20, 2002

♦ ♦ ♦
Credit Union Department
Application(s) to Expand Field of Membership

Notice is given that the following applications have been filed with the
Credit Union Department and are under consideration:

An application was received from Lone Star Credit Union, Dallas,
Texas to expand its field of membership. The proposal would permit
persons who live and/or work in and business entities within the geo-
graphical boundaries identified as: Highway 75 (Central Expressway)
North from Highway Interstate 30, to Woodall Rodgers Freeway,
then Southwest to Highway Interstate 35E (Stemmons Freeway) then,
South to Highway Interstate 30, to be eligible for membership in the
credit union.

An application was received from Members Choice Credit Union,
Houston, Texas to expand its field of membership. The proposal would
permit employees of ConocoPhillips and its subsidiaries, affiliates, or
successors to be eligible for membership in the credit union.

An application was received from Texas Employees Credit Union, Dal-
las, Texas to expand its field of membership. The proposal would per-
mit employees of Joel H. Klein & Associates, San Antonio, Texas, to
be eligible for membership in the credit union.

An application was received from United Savers Trust Credit Union,
Houston, Texas, to expand its field of membership. The proposal would
permit employees of LSI-SGI Graphics Incorporated, Houston, Texas,
to be eligible for membership in the credit union.

An application was received from Denton Area Teachers Credit Union,
Denton, Texas, to expand its field of membership. The proposal would
permit persons who live, work, attend school, and businesses and other
legal entities within the boundaries of Cooke County, Texas.

An application was received from Capitol Credit Union, Austin, Texas,
to expand its field of membership. The proposal would permit employ-
ees of Michael Angelos Food Manufacturing Company, Austin, Texas,
to be eligible for membership in the credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www.tcud.state.tx.us/applications.html.
Any written comments must provide all information that the interested
party wishes the Department to consider in evaluating the application.
All information received will be weighed during consideration of the
merits of an application. Comments or a request for a meeting should
be addressed to the Texas Credit Union Department, 914 East Anderson
Lane, Austin, Texas 78752-1699.

TRD-200205471
Harold E. Feeney
Commissioner
Credit Union Department
Filed: August 21, 2002

♦ ♦ ♦
Notice of Final Action Taken

In accordance with the provisions of 7 TAC Section 91.103, the Credit
Union Department provides notice of the final action taken on the fol-
lowing application(s):

Application(s) to Expand Field of Membership - Approved

Kraft America Credit Union, Garland, Texas - See Texas Register issue
dated May 31, 2002.

TRD-200205472
Harold E. Feeney
Commissioner
Credit Union Department
Filed: August 21, 2002

♦ ♦ ♦
Texas Department of Criminal Justice
Notice to Bidders

The Texas Department of Criminal Justice invites bids for the construc-
tion of a new Laundry Facility at the Carol Young (formerly SMRF)
Medical Facility at 5509 Attwater Ave., (Galveston County) Texas
City, Texas. The work includes architectural, mechanical, electrical,
plumbing, pre-engineered metal building and related site work as fur-
ther shown in the Contract Documents prepared by O’Connell Robert-
son & Assoc., Inc.

The successful bidder will be required to meet the following require-
ments and submit evidence within five (5) days after receiving notice
of intent to award from the Owner:

A. Contractor must have a minimum of five (5) consecutive years of
experience as a General Contractor and provide references for at least
three (3) projects that have been completed of a dollar value and com-
plexity equal to or greater than the proposed project.

B. Contractor must be bondable and insurable at the levels required.

C. Contractors are required to submit a HUB Subcontracting Plan as
detailed in Exhibit I. Failure to submit a completed HUB Subcontract-
ing Plan will result in the bid being rejected from further consideration.

All Bid Proposals must be accompanied by a Bid Deposit in the amount
of 5% of greatest amount bid. Performance and Payment Bonds in the
amount of 100% of the contract amount will be required upon award of
a contract. The Owner reserves the right to reject any or all bids, and
to waive any informality or irregularity.

Bid Documents can be purchased from the Architect/Engineer at a cost
of $75.00 (seventy-five dollars), (non-refundable) per set, inclusive
of mailing/delivery costs, or they may be viewed at various plan rooms.
Payment checks for documents should be made payable to the Archi-
tect/Engineer :

O’Connell Robertson & Assoc., Inc., 811 Barton Springs Road, Ste.
900, Austin, Texas 78704

Attn: Noel Robertson; Phone: 512-478-7286; Fax: 512-478-7441

A Pre-Bid conference will be held at 11:00 AM on September 9, 2002
at the Carol Young Medical Facility, located at 5509 Attwater Ave.,
Texas City, Texas, followed by a site-visit. ONLY ONE SCHED-
ULED SITE VISIT WILL BE HELD FOR REASONS OF SECU-
RITY AND PUBLIC SAFETY; THEREFORE, BIDDERS ARE
STRONGLY ENCOURAGED TO ATTEND. Directions to the unit
location are included as Exhibit 2.

Bids will be publicly opened and read at 2:00 PM on September 19,
2002, in the Contracts and Procurement Conference Room located in
the West Hill Mall, Suite 525, Two Financial Plaza, Huntsville, Texas.
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The Texas Department of Criminal Justice requires the Contractor to
make a good faith effort to include Historically Underutilized Busi-
nesses (HUB’s) in at least 26.1% of the total value of this construction
contract award. Attention is called to the fact that not less than the min-
imum wage rates prescribed in the Special Conditions must be paid on
these projects.

TRD-200205311
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Filed: August 16, 2002

♦ ♦ ♦
Notice to Bidders

The Texas Youth Commission invites bids for the Renovation of the
Giddings State School at Giddings, Texas. The project consists of
miscellaneous grading revisions, and replacement of existing roads,
replacement of the existing built up roofing including tear-off of the
existing roof, and flashing repairs, installation of CMU access doors
and panels, ceramic tile flooring and ceiling repairs, removal and re-
placement of light fixtures, installation of three new detention show-
ers, removal of existing wood dormers associated roof repairs and ex-
haust fan hood repairs, at the existing Giddings State School, P. O. Box
600, Hwy 290, Giddings, Texas 78942. The work includes Earthwork,
Excavation, Grading, Paving, Masonry, Metal Fabrication, Carpentry,
Roofing, Sanitary Drainage, Tile Work, and Painting as further shown
in the Contract Documents prepared by: ROFDW Architects, Dallas,
Texas.

The successful bidder will be required to meet the following require-
ments and submit evidence within five days after receiving notice of
intent to award from the Owner:

Contractor must have a minimum of five (5) consecutive years of expe-
rience as a General Contractor and provide references for at least two
projects within the last five years that have been completed of a dollar
value and complexity equal to or greater than the proposed project.

Contractor must be bondable and insurable at the levels required.

All Bid must be accompanied by a Bid Guarantee in the amount of 5%
of greatest amount bid. Bid Guarantee may be in the form of a Bid
Deposit or Certified Check. Performance and Payment Bonds in the
amount of 100% of the contract amount will be required upon award of
a contract. The Owner reserves the right to reject any or all bids, and
to waive any informality or irregularity.

Bid Documents can be purchased from the Architect/Engineer at a cost
of $60.00 (Sixty Dollars, NON REFUNDABLE) per set, inclusive of
mailing/delivery costs, or they may be viewed at various plan rooms.
Payment checks for documents should be made payable to the Archi-
tect/Engineer:

Larry E. Janousek, ROFDW Architects, 703 McKinney, Suite 401,
Dallas, Texas 75202 Phone: (214) 871-0616; FAX: (214) 954-0855

A Pre-Bid conference will be held at 1:00PM on September 10,
2002 at the Giddings State School, Giddings, Texas, followed by
a site-visit. ONLY ONE SCHEDULED SITE VISIT WILL BE
HELD FOR REASONS OF SECURITY AND PUBLIC SAFETY;
THEREFORE, BIDDERS ARE STRONGLY ENCOURAGED
TO ATTEND.

Bids will be publicly opened and read at 2:00PM on September 24,
2002, in the Contracts and Procurement Conference Room located in
the West Hill Mall, Suite 525, Two Financial Plaza, Huntsville, Texas.
The Texas Youth Commission requires the Contractor to make a good

faith effort to include Historically Underutilized Businesses (HUB’s)
in at least 26.2% of the total value of this construction contract award.
Attention is called to the fact that not less than the minimum wage rates
prescribed in the Special Conditions must be paid on these projects.

TRD-200205395
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Filed: August 16, 2002

♦ ♦ ♦
Interagency Council on Early Childhood Inter-
vention
Notification of Request for Proposals

Notice of Invitation. The Interagency Council on Early Childhood In-
tervention (ECI) is soliciting proposals from Certified Public Accoun-
tants or Certified Internal Auditors with at least two years of experience
with state government activities to provide internal auditing services to
ECI. The contract is expected to begin November 1, 2002 and will con-
tinue through August 31, 2003. The Texas Internal Auditing Act, Texas
Government Code, §2102, details internal auditing responsibilities.

Contact Person. The RFP is available to all interested providers upon
written request to Ellen Baker, Interagency Council on Early Childhood
Intervention, 4900 North Lamar, Suite 2110, Austin, Texas 78751-
2399. A copy may also be obtained by calling (512) 424-6824 or by
visiting the ECI office. Questions should be directed to Ellen Baker at
(512) 424-6761.

Closing Date. All proposals to be considered must be received in the
ECI administrative office by 5:00 p.m. on September 30, 2002. ECI
reserves the right to reject all proposals if necessary.

Selection Criteria. Proposals will be evaluated based on the follow-
ing: experience with state government activities, plan of implementa-
tion for providing audit services, and reasonableness of hourly fee and
estimated number of hours. Review teams will make recommendations
to the ECI Board for approval or denial of proposals received.

TRD-200205473
Mary Elder
Executive Director
Interagency Council on Early Childhood Intervention
Filed: August 21, 2002

♦ ♦ ♦
Texas Education Agency
Request for Applications Concerning 2003-2004 Investment
Capital Fund Grant Program: Improving Student Achievement
through Staff Development and Parent Training for Campus
Deregulation and Restructuring

Eligible Applicants. This is a campus-level grant. The Texas Education
Agency (TEA) is requesting applications under Request for Applica-
tions (RFA) #701-02-033 from public school districts and open-enroll-
ment charter schools applying on behalf of individual campuses. A
school must have demonstrated a commitment to campus deregulation
and to restructuring educational practices and conditions at the school
by entering into a partnership with TEA and with school staff, parents
of students at the school, community and business leaders, school dis-
trict officers, and a nonprofit, community-based organization that has
a demonstrated capacity to train, develop, and organize parents and
community leaders into a large, nonpartisan constituency that will hold
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the school and the school district accountable for achieving high aca-
demic standards. A separate application, specific to the applying cam-
pus, must be submitted for each grant.

Description. The primary objective of this grant is to improve student
achievement through deregulation and restructuring that includes staff
development, parent and community training, and may also include
strategies designed to enrich or extend student learning experiences
outside the regular school day. The applicant must identify local needs
and provide strategies and activities to address those needs by meeting
all of the program goals: train school staff, parents, and community
leaders to understand academic standards; develop effective strategies
to improve student performance; and organize a large constituency of
parents and community leaders that will hold the school and the school
district accountable for achieving high academic standards.

Dates of Project. The Investment Capital Fund Grant will be imple-
mented and carried out during the 2003-2004 school year. Applicants
should plan for a starting date of no earlier than May 1, 2003, and an
ending date of no later than July 31, 2004.

Project Amount. Funding will be provided for approximately 140
projects. Applicants may apply for up to $50,000 for each grant
submitted on behalf of an individual campus.

Selection Criteria. Applications will be selected based on the indepen-
dent reviewers’ assessment of each applicant’s ability to carry out all
requirements contained in the RFA. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
program and the extent to which the application addresses the primary
objective, program goals, and intent of the project. Applications must
address each requirement as specified in the RFA to be considered for
funding. The TEA reserves the right to select from the highest ranking
applications those that address all requirements in the RFA and that are
most advantageous to the project.

The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.

Requesting the Application. A complete copy of RFA # 701-02-033
may be obtained by writing the: Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701 N.
Congress Avenue, Austin, Texas 78701; by calling (512) 463-9304; by
faxing (512) 463-9811; or by e-mailing dcc@tea.state.tx.us. Please re-
fer to the RFA number and title in your request. Provide your name,
complete mailing address, and phone number including area code. The
announcement letter and complete RFA will also be posted on the TEA
website at http://www.tea.state.tx.us/grant/announcements/grants2.cgi
for viewing and downloading.

Further Information. For clarifying information about the RFA, contact
the Ellsworth Schave, Director, School Improvement Initiatives Unit,
TEA, (512) 936-2589.

Deadline for Receipt of Applications. Applications must be received in
the Document Control Center of the TEA by 5:00 p.m. (Central Time),
Thursday, November 7, 2002, to be considered for funding.

TRD-200205484
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Filed: August 21, 2002

♦ ♦ ♦
Texas Department of Health
Licensing Actions for Radioactive Materials
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TRD-200205466

Susan K. Steeg
General Counsel
Texas Department of Health
Filed: August 21, 2002
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♦ ♦ ♦
Notice of Fees Charged for Health Care Information

The Texas Department of Health licenses general and special hospitals
in accordance with the Health and Safety Code, Chapter 241. In 1995,
the Texas Legislature amended the law to address the release and con-
fidentiality of health care information. In accordance with §241.154(e)
of the Health and Safety Code, the fee for providing a patient’s health
care information has been adjusted 1.3% to reflect the most recent
changes to the consumer price index as published by the Bureau of
Labor Statistics (BLS) of the United States Department of Labor. The
BLS measures the average changes in prices of goods and services pur-
chased by urban wage earners and clerical workers.

With the adjustment, the fee may not exceed the sum of:

(1) a basic retrieval or processing fee, which must include the fee
for providing the first ten pages of copies and which may not exceed
$35.30; and

a charge for each page of:

$1.18 for the 11th through the 60th page of provided copies;

$.59 for the 61st through the 400th page of provided copies;

$.30 for any remaining pages of the provided copies; and

the actual cost of mailing, shipping, or otherwise delivering the pro-
vided copies; or

(2) if the requested records are stored on any microform or other elec-
tronic medium, a retrieval or processing fee, which must include the
fee for providing the first ten pages of the copies and which may not
exceed $52.96; and

$1.18 per page thereafter; and

the actual cost of mailing, shipping, or otherwise delivering the pro-
vided copies.

This is published only as a courtesy to licensed hospitals. Hospitals are
responsible for verifying that any fees charged for health care informa-
tion are in accordance with the Health and Safety Code, Chapter 241.

Contact Information

If you have any questions, please contact John M. Evans Jr., Hospital
Licensing Director, Health Facility and Compliance Division, Texas
Department of Health, 1100 West 49th Street, Austin, Texas, telephone
(512) 834-6648.

TRD-200205483
Susan Steeg
General Counsel
Texas Department of Health
Filed: August 21, 2002

♦ ♦ ♦
Notice of the Establishment of the List of Immediate Precursors

Pursuant to the Texas Controlled Substances Act, Health and Safety
Code, §481.02(22), the Commissioner has designated a list of Imme-
diate Precursors.

The Director of the Department of Public Safety determined that
public health and welfare are jeopardized by evidenced proliferation
or use of the following chemical substances in the illicit manufac-
ture of controlled substances or controlled substance analogues:
methylamine, ethylamine, D-lysergic acid, ergotamine tartrate,
diethyl malonate, malonic acid, ethyl malonate, barbituric acid,
piperidine, N-acetylanthranilic acid, pyrrolidine, phenylacetic acid,

anthranilic acid, ephedrine, pseudoephedrine, norpseudoephedrine,
phenylpropanolamine, red phosphorus, and hypophosphorous acid.

The Administrator of the Drug Enforcement Agency has determined
that the following substances, in addition to legitimate uses, are used
in manufacturing controlled substances in violation of the Federal
Controlled Substances Act, and are important to the manufacture of
controlled substances: anthranilic acid, its esters, and its salts; benzyl
cyanide; ephedrine, its salts, optical isomers, and salts of optical
isomers; ergonovine and its salts; ergotamine and its salts; N-Acety-
lanthranilic acid, its esters, and its salts; norpseudoephedrine, its salts,
optical isomers, and salts of optical isomers; phenylacetic acid, its
esters, and its salts; phenylpropanolamine, its salts, optical isomers,
and salts of optical isomers; piperidine and its salts; pseudoephedrine,
its salts, optical isomers, and salts of optical isomers; 3,4-Methylene-
dioxyphenyl-2-propanone; methylamine and its salts; ethylamine
and its salts; propionic anhydride; isosafrole; safrole; piperonal;
N-Methylephedrine, its salts, optical isomers, and salts of optical
isomers; N-Methylpseudoephedrine, its salts, optical isomers, and
salts of optical isomers; hydriodic acid (alternative spelling: hydriotic
acid); benzaldehyde; nitroethane; gamma-butyrolactone (Other names
include: GBL; Dihydro-2(3H)-furanone; 1,2-Butanolide; 1,4-Butano-
lide; 4-Hydroxybutanoic acid lactone; gamma-hydroxybutyric acid
lactone); red phosphorus; white phosphorus (Other names: yellow
phosphorus); hypophosphorous acid and its salts(including ammo-
nium hypophosphite, calcium hypophosphite, iron hypophosphite,
potassium hypophosphite, manganese hypophosphite, magnesium hy-
pophosphite, and sodium hypophosphite); acetic anhydride; acetone;
benzyl chloride; ethyl ether; potassium permanganate; 2-Butanone (or
methyl ethyl ketone or MEK); toluene; hydrochloric acid (including
anhydrous hydrogen chloride); sulfuric acid; methyl isobutyl ketone
(MIBK); and iodine.

These substances have been found to be Immediate Precursors and this
action is based upon the following reasons:

(1) the substances are principal compounds commonly used or pro-
duced primarily for use in the manufacture of controlled substances;

(2) the substances are immediate chemical intermediaries used or likely
to be used in the manufacture of controlled substances; and

(3) the substances require control to prevent, curtail, or limit the man-
ufacture of controlled substances.

Pursuant to The Texas Controlled Substances Act, Health and Safety
Code, §481.02(22), and in my capacity as Commissioner of the Texas
Department of Health, I do hereby order that the List of Immediate
Precursors is established as follows:

IMMEDIATE PRECURSORS

Acetic anhydride;

Acetone;

Anthranilic acid, its esters, and its salts;

Barbituric acid;

Benzaldehyde;

Benzyl chloride;

Benzyl cyanide;

2-Butanone (or Methyl Ethyl Ketone or MEK);

D-lysergic acid;

Diethyl malonate;

Malonic acid;
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Ephedrine, its salts, optical isomers, and salts of optical isomers;

Ergonovine and its salts;

Ergotamine and its salts;

Ethyl malonate;

Ethylamine and its salts;

Ethyl ether;

Gamma-Butyrolactone (Other names include: GBL; Dihy-
dro-2(3H)-furanone; 1,2-Butanolide; 1,4-Butanolide; 4-Hydrox-
ybutanoic acid lactone; gamma-hydroxybutyric acid lactone);

Hydrochloric acid (including anhydrous hydrogen chloride);

Hydriodic acid (alternative spelling: hydriotic acid);

Hypophosphorous acid and its salts (including ammonium hy-
pophosphite, calcium hypophosphite, iron hypophosphite, potassium
hypophosphite, manganese hypophosphite, magnesium hypophos-
phite, and sodium hypophosphite;Iodine;

Isosafrole;

Methyl Isobutyl Ketone (MIBK);

Methylamine and its salts;

3,4-Methylenedioxyphenyl-2-propanone;

N-Acetylanthranilic acid, its esters, and its salts;

N-Methylephedrine, its salts, optical isomers, and salts of optical iso-
mers;

N-Methylpseudoephedrine, its salts, optical isomers, and salts of opti-
cal isomers;

Nitroethane;

Norpseudoephedrine, its salts, optical isomers, and salts of optical iso-
mers;

Phenylacetic acid, its esters, and its salts;

Phenylpropanolamine, its salts, optical isomers, and salts of optical iso-
mers;

Piperidine and its salts;

Piperonal;

Potassium permanganate;

Pseudoephedrine, its salts, optical isomers, and salts of optical isomers;

Propionic anhydride;

Pyrrolidine;

Red Phosphorus;

Safrole;

Sulfuric acid;

Toluene; and

White phosphorus (Other names: Yellow Phosphorus).

The order was signed by Eduardo J. Sanchez, M.D., M.P.H., Commis-
sioner of Health, on August 12, 2002, in Austin, Texas.

TRD-200205482

Susan Steeg
General Counsel
Texas Department of Health
Filed: August 21, 2002

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearing

Multifamily Housing Revenue Bonds (Cutten Forest Apartments)
Series 2002

Notice is hereby given of a public hearing to be held by the Texas De-
partment of Housing and Community Affairs (the "Issuer") at Moore
Elementary School located at 13734 Lakewood Forest Drive, Houston,
Texas 77070 at 6:00 p.m. on September 18, 2002 with respect to an is-
sue of tax-exempt multifamily residential rental project revenue bonds
in the aggregate principal amount not to exceed $12,500,000 and tax-
able bonds, if necessary, in an amount to be determined, to be issued
in one or more series (the "Bonds"), by the Issuer. The proceeds of the
Bonds will be loaned to Cutten Forest Partners, L.P., a limited partner-
ship, or a related person or affiliate thereof (the "Borrower") to finance
a portion of the costs of acquiring, constructing and equipping a mul-
tifamily housing project (the "Project") described as follows: 208-unit
multifamily residential rental development to be constructed on ap-
proximately 16.72 acres of land located at the northwest intersection
of Cutten Road and Cypresswood Drive in Houston, Harris County,
Texas 77070. The project will be initially owned and operated by the
Borrower.

All interested parties are invited to attend such public hearing to express
their views with respect to the Project and the issuance of the Bonds.
Questions or requests for additional information may be directed to
Robert Onion at the Texas Department of Housing and Community
Affairs, 507 Sabine, Austin, Texas 78701; (512) 475-3872 and/or ro-
nion@tdhca.state.tx.us.

Persons who intend to appear at the hearing and express their views are
invited to contact Robert Onion in writing in advance of the hearing.
Any interested persons unable to attend the hearing may submit their
views in writing to Robert Onion prior to the date scheduled for the
hearing.

Individuals who require auxiliary aids in order to attend this meeting
should contact Gina Esteves, ADA Responsible Employee, at (512)
475-3943 or Relay Texas at 1 (800) 735-2989 at least two days before
the meeting so that appropriate arrangements can be made.

TRD-200205465
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Filed: August 21, 2002

♦ ♦ ♦
Program Proposed Amendment

Announcement of Public Comment Period and Public Hearings
on the TEXAS DEPARTMENT OF HOUSING AND COMMU-
NITY AFFAIRS HOME Program Proposed Amendment to the
2002 State of Texas Consolidated Plan -- One Year Action Plan

The Texas Department of Housing and Community Affairs (TDHCA)
proposes an amendment to its 2002 State of Texas Consolidated Plan-
One Year Action Plan (the Plan) for the HOME Investment Partner-
ships Program (HOME). There will be a 32-day comment period on
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this proposed amendment beginning on August 30th, 2002, and end-
ing at 12:00 p.m. September 30, 2002. In addition there will be two
public hearings to allow for public comment. The Plan is submitted
in compliance with 24 CFR 91.320 Consolidated Plan submissions for
Community Planning and Development Programs.

The State of Texas HOME Program proposes combining the annual
HUD allocation for Program Year 2002 and 2003 totaling an approxi-
mate $78,000,000 (less $216,000 for the Washington County/Brazos
Valley Consortium). Applications for and allocation of funding for
the Homebuyer Assistance, Owner-Occupied Housing Assistance, and
Tenant Based Rental Assistance for both PY 2002 and 2003 will be
available during an upcoming Spring 2003 funding cycle.

TDHCA has traditionally held a competitive cycle each program year.
The combined allocation will allow Department staff to focus on im-
provement to program processes and implement new procedures for
future funding allocations.

Two public hearings will be held during the public comment period to
solicit comments on the proposed amendment. September 10th, 2:00,
TDHCA Board Room, 507 Sabine, Austin, TX, 78701 and September
13th, 10:30, Dallas City Hall, 1500 Marilla, Rm L1FN, Dallas, TX
75201, (214) 670-4238

Individuals who require auxiliary aids or services should contact Gina
Esteves, ADA Responsible Employee, at least two days before the
scheduled hearing, at (512) 475-3943, or Relay Texas at 1-800-735-
2989, so that appropriate arrangements can be made.

Written comment is encouraged and should be sent to the Texas Depart-
ment of Housing and Community Affairs, Housing Resource Center,
P.O. Box 13941, Austin TX 78711-3941 or by phone: (512) 475-4595,
fax: (512) 475-3746, or email at clandry@tdhca.state.tx.us.

TRD-200205485
Edwina Carrington
Executive Director
Texas Department of Housing and Community Affairs
Filed: August 21, 2002

♦ ♦ ♦
Texas Department of Insurance
Company Licensing

Application to change the name of INDUSTRIAL COUNTY MU-
TUAL INSURANCE COMPANY, to AAA TEXAS COUNTY
MUTUAL INSURANCE COMPANY a foreign fire and/or casualty
company. The home office is in Costa Mesa, California.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.

TRD-200205486
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: August 21, 2002

♦ ♦ ♦

Notice of Call for Issues Related to 2002 Biennial Title Hearing

Texas Insurance Code Article 9.07(c) requires the Department of Insur-
ance to hold a biennial hearing to consider adoption of premium rates
and such other matters and subjects relative to the regulation of the
business of title insurance as may be requested by any association, any
title insurance company, any title insurance agent, any member of the
public, or as the commissioner may determine necessary to consider.
Notice of the hearing will appear in the Texas Register at a later date.
Any association, any title insurance company, any title insurance agent,
or any member of the public that would like to request that any matter
or subject, in addition to the rates for title insurance, be considered at
the biennial hearing must provide a detailed description of the matter
or subject no later than September 30, 2002.

All requests should be addressed to the Office of the Chief Clerk, Mail
Code 113-2A, P.O. Box 149104, Austin, Texas 78714-9104 (please re-
fer to reference number O-0802-33-I). Requests should be submitted
in both hard copy and 3 1/2 inch diskette format.

TRD-200205501
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: August 21, 2002

♦ ♦ ♦
Texas Lottery Commission
Instant Game Number 318 "Stars & Stripes"

1.0 Name and Style of Game.

A. The name of Instant Game No. 318 is "STARS & STRIPES". The
play style is "match 3 with tripler".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 318 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 318.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
$1.00, $2.00, $3.00, $6.00, $9.00, $18.00, $27.00, $100, $1,000, and
$3,000.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:

Table 1 of this section

IN ADDITION August 30, 2002 27 TexReg 8329



E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Table 2 of this section.

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $3.00, $6.00, $9.00, or $18.00.

H. Mid-Tier Prize - A prize of $27.00, $100, or $300.

I. High-Tier Prize - A prize of $3,000.

J. Bar Code - A 22 character interleaved two (2) of five (5) bar code
which will include a three (3) digit game ID, the seven (7) digit pack
number, the three (3) digit ticket number and the nine (9) digit Valida-
tion Number. The bar code appears on the back of the ticket.

K. Pack-Ticket Number - A thirteen (13) digit number consisting of the
three (3) digit game number (318), a seven (7) digit pack number and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be : 318-0000001-000.
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L. Pack - A pack of "STARS & STRIPES" Instant Game tickets contain
250 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of five (5). Tickets 000 - 004 will be on the top page and tickets
005 - 009 will be on the next page and so forth with tickets 245 - 249
on the last page. Tickets 000 and 249 will be folded down to expose
the pack-ticket number through the shrink-wrap.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"STARS & STRIPES" Instant Game No. 318 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "STARS & STRIPES" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose 6 (six)
play symbols. If a player gets three like amounts, the player will win
that amount. If a player gets three like amounts in RED, the player will
win triple that amount. No portion of the display printing nor any ex-
traneous matter whatsoever shall be usable or playable as a part of the
Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 6 (six) Play Symbols must appear under the latex overprint
on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 6
(six) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 6 (six) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 6 (six) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. No adjacent non-winning tickets will contain identical play symbols
in the same locations.

B. No four or more of a kind on a ticket (in any color).

C. Single winning play symbols will be in blue.

D. Triple winning play symbols will be in red.

E. There will be at least two red play symbols on all tickets.

F. There will never be three matching symbols in both colors (e.g., 2
red and 1 blue or 2 blue and 1 red).

2.3 Procedure for Claiming Prizes.

A. To claim a "STARS & STRIPES" Instant Game prize of $1.00,
$3.00, $6.00, $9.00, $18.00, $27.00, $100, or $300, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas Lot-
tery Retailer shall verify the claim and, if valid, and upon presentation
of proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $100 or $300 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to file a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notified promptly.
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A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a "STARS & STRIPES" Instant Game prize of $3,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying a
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim shall
be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "STARS & STRIPES" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "STARS
& STRIPES" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "STARS & STRIPES" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
20,534,000 tickets in the Instant Game No. 318. The approximate
number and value of prizes in the game are as follows:

Table 3 of this section
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 318 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 318, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200205448
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: August 20, 2002

♦ ♦ ♦
Instant Game Number 354 "Lucky Day"

1.0 Name and Style of Game.

A. The name of Instant Game No. 354 is "LUCKY DAY". The play
style is "match 3 with doubler."

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 354 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 354.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the La-
tex Overprint on the front of the ticket. Each Play Symbol is printed
in Symbol font in black ink in positive. The possible play symbols
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are: $1.00, $2.00, $4.00, $8.00, $10.00, $20.00, $50.00, $100, $200,
$2,000, and HORSESHOE SYMBOL.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and

each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:

Table 1 of this section

E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Table 2 of this section
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be : 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $4.00, $8.00, $10.00, or
$20.00.

H. Mid-Tier Prize - A prize of $50.00, $100, or $200.

I. High-Tier Prize - A prize of $2,000.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (354), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 354-0000001-000.

L. Pack - A pack of "LUCKY DAY" Instant Game tickets contain 250
tickets, which are packed in plastic shrink-wrapping and fanfolded in
pages of five (5). Tickets 000-004 will be on the first page, tickets
005-009 will be on the next page and so forth with tickets 245-249 on
the last page. Tickets 000 and 249 will be folded down to expose the
pack-ticket number through the shrink-wrap.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"LUCKY DAY" Instant Game No. 354 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "LUCKY DAY" Instant Game is determined once
the latex on the ticket is scratched off to expose nine (9) play sym-
bols. If the player matches three like amounts, the player will win that
amount. If the player matches two like amounts and a horseshoe sym-
bol, the player will win double that amount. No portion of the dis-
play printing nor any extraneous matter whatsoever shall be usable or
playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly nine (9) Play Symbols must appear under the latex overprint
on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly
nine (9) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Valida-
tion Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the nine (9) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the nine (9) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and
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19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.

B. No ticket will have four (4) or more like Play symbols on a ticket.

C. The Doubler Symbol will never appear on a ticket which contains
three (3) like play symbols.

D. No more than one (1) Doubler Symbol on a ticket.

E. No more than one pair of like play symbols will appear on a ticket
containing a Doubler Symbol.

F. No more than two pairs of like play symbols will appear on a ticket
which does not contain a Doubler Symbol.

2.3 Procedure for Claiming Prizes.

A. To claim a "LUCKY DAY" Instant Game prize of $1.00, $2.00,
$4.00, $8.00, $10.00, $20.00, $50.00, $100, or $200, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas Lot-
tery Retailer shall verify the claim and, if valid, and upon presentation
of proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100, or $200
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas Lot-
tery. If the claim is validated by the Texas Lottery, a check shall be
forwarded to the claimant in the amount due. In the event the claim is
not validated, the claim shall be denied and the claimant shall be noti-
fied promptly. A claimant may also claim any of the above prizes under
the procedure described in Section 2.3.B and 2.3.C of these Game Pro-
cedures.

B. To claim a "LUCKY DAY" Instant Game prize of $2,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying
a prize of $600 or more, the Texas Lottery shall file the appropriate
income reporting form with the Internal Revenue Service (IRS) and
shall withhold federal income tax at a rate set by the IRS if required.
In the event that the claim is not validated by the Texas Lottery, the
claim shall be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "LUCKY DAY" Instant
Game prize, the claimant must sign the winning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a

ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "LUCKY
DAY" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "LUCKY DAY" Instant Game, the Texas Lot-
tery shall deposit the amount of the prize in a custodial bank account,
with an adult member of the minor’s family or the minor’s guardian
serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
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one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
12,239,500 tickets in the Instant Game No. 354. The approximate
number and value of prizes in the game are as follows:

Table 3 of this section

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 354 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 354, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200205339
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: August 16, 2002

♦ ♦ ♦
Manufactured Housing Division
Notice of Administrative Hearing

Wednesday, September 25, 2002, 1:00 p.m.

State Office of Administrative Hearings, Stephen F. Austin Building,
1700 N Congress, 11th Floor, Suite 1100

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the State
Office of Administrative Hearings in the matter of the complaint of
the Texas Department of Housing and Dr. Bacon’s Custom Homes
Inc. dba Dr. Bacon’s Affordable Housing to hear alleged violations
of Sections 4(d), 14(f) and 14(j) of the Act and Sections 80.131(b)
and 80.132(3) of the Administrative Rules by not complying with the
warranty order, not responding with corrective action in a timely man-
ner, and not properly installing a manufactured home. SOAH 332-02-
3943. Department MHD2001001904-W, MHD2002001323-IV, and
MHD2002000595-W.

Contact: Jim R. Hicks, P.O. Box 12489, Austin, Texas 78711-2489,
(512) 475-3589, jhicks@tdhca.state.tx.us

TRD-200205468
Timothy K. Irvine
Attorney
Manufactured Housing Division
Filed: August 21, 2002

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
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Enforcement Orders

An agreed order was entered regarding CITGO Refining & Chemical
Company, L.P., Docket No. 1999-0057-AIR-E on August 13, 2002
assessing $750,000 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Mary Risner, Staff Attorney at (512)239-6224, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Kansas City Southern Railway
Company, Docket No. 1999-1569-IWD-E on August 13, 2002 assess-
ing $28,500 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting Troy Nelson, Staff Attorney at (903)525-0380, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Charles Jackson, Jr., Docket
No. 2001-0385-WOC-E on August 13, 2002.

Information concerning any aspect of this order may be obtained by
contacting Rich O’Connell, Staff Attorney at (512)239-5528, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Kent Thomas dba Longhorn
Resort, Docket No. 2000- 0588-PWS-E on August 13, 2002 assessing
$2,188 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting James Biggins, Staff Attorney at (210)403-4017, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Wise County Recycling, Inc.,
Docket No. 2001-0042- MSW-E on August 13, 2002 assessing $8,750
in administrative penalties.

Information concerning any aspect of this order may be ob-
tained by contacting Wendy Cooper, Enforcement Coordinator at
(817)588-5867, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Jackie Fountain dba Fountain
Plumbing, Docket No. 2001-0282-OSI-E on August 13, 2002 assess-
ing $1,750 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Lisa Lemanczyk, Staff Attorney at (512)239-5915, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Jim Kelly’s Ice Tee, L.L.C.
dba Mulligan’s, Docket No. 2001-1507-PWS-E on August 13, 2002
assessing $3,000 in administrative penalties with $600 deferred.

Information concerning any aspect of this order may be obtained by
contacting Kimberly McGuire, Enforcement Coordinator at (512)239-
4761, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Port Mansfield Public Utility
District, Docket No. 2001- 1102-MSW-E on August 13, 2002 assess-
ing $4,500 in administrative penalties with $900 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-5731,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Gene Harris Petroleum, Inc.
dba Quickway #13, Docket No. 2001-0377-PST-E on August 13, 2002
assessing $2,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-5731,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Boyd Reeder, Docket No. 2001-
1267-MSW-E on August 13, 2002 assessing $2,500 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting Sheila Smith, Enforcement Coordinator at (512)239-1670,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Bobby Cunningham dba Lit-
tlefield Butane Co. and Bobby Cunningham dba 66 Butane & Fertil-
izer Co., Docket No. 2001-0902-PST-E on August 13, 2002 assessing
$16,000 in administrative penalties with $3,200 deferred.

Information concerning any aspect of this order may be obtained by
contacting Elnora Moses, Enforcement Coordinator at (903)535-5136,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding William Lasater dba Lasater
Dairy, Docket No. 2001- 1295-AGR-E on August 13, 2002 assessing
$5,400 in administrative penalties with $1,080 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-5731,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Larry O’Neill dba Lazy Acres
Mobile Home Park, Docket No. 2001-1150-PWS-E on August 13,
2002 assessing $350 in administrative penalties with $70 deferred.

Information concerning any aspect of this order may be obtained by
contacting J Craig Fleming, Enforcement Coordinator at (512)239-
5806, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Juan D. Juarez and
Juarez Brothers, Inc. dba America Auto Repair, Docket No.
2001-0143-AIR-E on August 13, 2002 assessing $6,000 in adminis-
trative penalties with $1,200 deferred.

Information concerning any aspect of this order may be obtained by
contacting Kevin Keyser, Enforcement Coordinator at (713)767-8938,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Stampede Fuels, Inc., Docket
No. 2002-0015-PST-E on August 13, 2002 assessing $3,000 in admin-
istrative penalties with $600 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sarah Slocum, Enforcement Coordinator at (512)239-6589,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City of Robert Lee, Docket No.
2001-1136-MWD-E on August 13, 2002 assessing $9,750 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-5731,
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Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Republic Waste Services of
Texas, Ltd., Docket No. 2001-1488-PST-E on August 13, 2002 as-
sessing $2,250 in administrative penalties with $450 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting Mark Newman, Enforcement Coordinator at
(915)655-9479, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Sherwin Alumina, L.P., Docket
No. 2002-0115-AIR-E on August 13, 2002 assessing $5,000 in admin-
istrative penalties with $1,000 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-0600,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Betty J. Pope and Ivan B.
Hansen dba B & I Grocery, Docket No. 2001-1024-PST-E on August
13, 2002 assessing $2,000 in administrative penalties with $400
deferred.

Information concerning any aspect of this order may be obtained by
contacting Susan Kelly, Enforcement Coordinator at (409)899-8704,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Econo Lube N’Tune, Inc.,
Docket No. 2002-0008-PST-E on August 13, 2002 assessing $2,500
in administrative penalties with $500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Alayne Furguson, Enforcement Coordinator at (817)588-
5812, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Sharon K. Melancon dba Elsie
M’s Grocery, Docket No. 2001-1323-PST-E on August 13, 2002 as-
sessing $10,500 in administrative penalties with $9,900 deferred.

Information concerning any aspect of this order may be obtained by
contacting Susan Kelly, Enforcement Coordinator at (409)899-8704,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Eros Investment Inc. dba Stop
N Shop, Docket No. 2001- 1429-PST-E on August 13, 2002 assessing
$1,000 in administrative penalties with $200 deferred.

Information concerning any aspect of this order may be obtained by
contacting Susan Kelly, Enforcement Coordinator at (409)899-8704,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Exxon Mobil Corporation,
Docket No. 2001-1122-PST-E on August 13, 2002 assessing $4,500
in administrative penalties with $900 deferred.

Information concerning any aspect of this order may be obtained by
contacting Suzanne Walrath, Enforcement Coordinator at (512)239-
2134, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Exxon Mobil Corporation dba
Exxon R/S 6-2007, Docket No. 2001-1185-PST-E on August 13, 2002
assessing $8,500 in administrative penalties with $1,700 deferred.

Information concerning any aspect of this order may be obtained by
contacting A Sunday Udoetok, Enforcement Coordinator at (512)239-
0739, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Garland Municipal Power &
Light, Docket No. 2001- 1338-AIR-E on August 13, 2002 assessing
$13,500 in administrative penalties with $2,700 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-5731,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Industrial Pipe and Plastics
of Texas, Incorporated, Docket No. 2001-1511-AIR-E on August 13,
2002 assessing $3,750 in administrative penalties with $750 deferred.

Information concerning any aspect of this order may be obtained by
contacting Suzanne Walrath, Enforcement Coordinator at (512)239-
2134, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding City of Jayton, Docket No.
2001-0983-PWS-E on August 13, 2002 assessing $2,813 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting George Ortiz, Enforcement Coordinator at (915)698-9674,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Westfield Sandblasting, Inc.,
Docket No. 2001-1362- IHW-E on August 13, 2002 assessing $2,700
in administrative penalties with $540 deferred.

Information concerning any aspect of this order may be obtained by
contacting Catherine Sherman, Enforcement Coordinator at (713)767-
3624, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding W&W Fiberglass Tank Com-
pany, Docket No. 2001- 1524-AIR-E on August 13, 2002 assessing
$2,500 in administrative penalties with $500 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting Ronnie Kramer, Enforcement Coordinator at
(806)468-0512, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Doris Higgins dba Two Pines
Mobile Home Park, Docket No. 2001-0940-PWS-E on August 13,
2002 assessing $1,125 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Carolyn Lind, Enforcement Coordinator at (903)535-5145,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Kim Pham dba Sunny’s Food
Express, Docket No. 2001- 1022-PST-E on August 13, 2002 assessing
$4,000 in administrative penalties with $800 deferred.

Information concerning any aspect of this order may be obtained by
contacting Catherine Sherman, Enforcement Coordinator at (713)767-
3624, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Stubbs Petroleum Co., Inc.,
Docket No. 2001-1425-PST- E on August 13, 2002 assessing $2,000
in administrative penalties with $400 deferred.
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Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-5731,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City of Jasper, Docket No.
2001-1270-MWD-E on August 13, 2002 assessing $11,250 in admin-
istrative penalties with $2,250 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-5731,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding J. H. Jones Oil Company, Inc.
of Silsbee TX, Docket No. 2002-0160-PST-E on August 13, 2002 as-
sessing $500 in administrative penalties with $100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Susan Kelly, Enforcement Coordinator at (409)899-8704,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Steve Vandermeer dba Vander-
meer Dairy, Docket No. 2001-1145-AGR-E on August 13, 2002 as-
sessing $2,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Joseph Daley, Enforcement Coordinator at (512)239-3308,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Lyondell-CITGO Refining, LP.,
Docket No. 2001-0072- AIR-E on August 13, 2002 assessing $12,700
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting James Biggins, Staff Attorney at (210)403-4017, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Detar Hospital, LLC, Docket
No. 2001-1376-PST-E on August 13, 2002 assessing $1,500 in admin-
istrative penalties with $300 deferred.

Information concerning any aspect of this order may be obtained by
contacting Edward Moderow, Enforcement Coordinator at (361)825-
3122, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Baker Petrolite Corporation,
Docket No. 2001-0195- AIR-E on August 13, 2002 assessing $51,875
in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512)239-0600,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Min Jae Lee dba Coastal Gas
Mart, Docket No. 2001- 1280-PST-E on August 13, 2002 assessing
$1,000 in administrative penalties with $200 deferred.

Information concerning any aspect of this order may be obtained by
contacting Catherine Sherman, Enforcement Coordinator at (713)767-
3624, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

TRD-200205455

LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: August 20, 2002

♦ ♦ ♦
Notice of a Name Change from the Texas Natural Resource
Conservation Commission (TNRCC) to the Texas Commission
on Environmental Quality (TCEQ)

Part 1. Texas Commission on Environmental Quality

House Bill 2912, Article 18, 77th Legislature, 2001, changed the name
of the Texas Natural Resource Conservation Commission (TNRCC)
to the Texas Commission on Environmental Quality (TCEQ) and di-
rected the TNRCC to adopt a timetable for phasing in the change of
the agency’s name. The TNRCC decided to make the change of the
agency’s name to the TCEQ effective September 1, 2002.

House Bill 2912 provides that: 1) all powers, duties, rights, and obli-
gations of the TNRCC are the powers, duties, rights, and obligations
of the TCEQ; 2) a member of the TNRCC is a member of the board
of the TCEQ; 3) all personnel, equipment, data, documents, facilities,
and other items of the TNRCC are transferred to the agency under its
new name; and 4) any appropriation to the TNRCC is automatically an
appropriation to the TCEQ.

The Texas Register has changed the heading of Part 1 of Title 30 to
Texas Commission on Environmental Quality. The TCEQ is in the
process of revising and updating its rules to reflect its new name.

TRD-200205443
Stephanie Bergeron
Director, Environmental Law Division
Texas Natural Resource Conservation Commission
Filed: August 20, 2002

♦ ♦ ♦
Notice of Application for Industrial Hazardous Waste
Permits/Compliance Plans

APPLICATION Air Products, L.P., located at 1423 Highway 225,
Pasadena, Texas, a chemical manufacturer, has applied to the Texas
Natural Resource Conservation Commission (TNRCC) for a per-
mit/compliance plan renewal/major amendment. The permit renewal
authorizes the continued operation of a of one existing tank and
container storage area for the storage of hazardous waste and also
post-closure care of two closed surface impoundments. The major
amendment authorizes changes to the approved waste analysis plan,
closure plan, the geology report, and the emergency coordinators list
and update the list of solid waste management units. The compliance
plan renewal authorizes and requires the permittee to update to update
the existing corrective action program to incorporate solid waste
management unit into corrective action, monitor the concentration of
hazardous constituents in ground waster and remediate ground-water
quality to specified standards. The facility is located in Pasadena in
Harris County, Texas. This application was submitted to the TNRCC
on April 21 , 2000.

The TNRCC executive director has reviewed this action for consistency
with the goals and policies of the Texas Coastal Management Program
(CMP) in accordance with the regulations of the Coastal Coordination
Council and has determined that the action is consistent with the appli-
cable CMP goals and policies.

The TNRCC executive director has completed the technical review of
the application and prepared a draft permit and compliance plan. The
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draft permit and compliance plan, if approved, would establish the con-
ditions under which the facility must operate. The executive director
has made a preliminary decision that this permit and compliance plan, if
issued, meet all statutory and regulatory requirements. The permit and
compliance plan application, executive director’s preliminary decision,
and draft permit/compliance plan are available for viewing and copy-
ing at the Pasadena Public Library, 1201 Jeff Ginn Memorial Drive,
Pasadena, Texas 77501.

PUBLIC COMMENT / PUBLIC MEETING. You may submit public
comments or request a public meeting about this application. The pur-
pose of a public meeting is to provide the opportunity to submit com-
ments or to ask questions about the application. Generally, the TNRCC
will hold a public meeting if the executive director determines that there
is a significant degree of public interest in the application, if requested
in writing by an affected person, or if requested by a local legislator. A
public meeting is not a contested case hearing.

Written public comments and requests for a public meeting must be
submitted to the Office of the Chief Clerk, MC 105, TNRCC, P.O.
Box 13087, Austin, TX 78711-3087 within 45 days from the date of
newspaper publication of this notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or is on the mailing list for this
application. If comments are received, the mailing will also provide in-
structions for requesting a contested case hearing or reconsideration of
the executive director’s decision. A contested case hearing is a legal
proceeding similar to a civil trial in a state district court.

A contested case hearing will only be granted based on disputed issues
of fact that are relevant and material to the Commission’s decision on
the application. Further, the Commission will only grant a hearing on
issues that were raised during the public comment period and not with-
drawn. Issues that are not raised in public comment may not be con-
sidered during a hearing.

EXECUTIVE DIRECTOR ACTION. The executive director may issue
final approval of the application unless a timely contested case hearing
request or request for reconsideration is filed. If a timely hearing re-
quest or request for reconsideration is filed, the executive director will
not issue final approval of the [permit/compliance plan] and will for-
ward the application and requests to the TNRCC Commissioners for
their consideration at a scheduled Commission meeting.

MAILING LIST. In addition to submitting public comments, you may
ask to be placed on a mailing list to receive future public notices mailed
by the Office of the Chief Clerk. You may request to be added to: (1)
the mailing list for this specific application; (2) the permanent mailing
list for a specific applicant name and permit number; and/or (3) the
permanent mailing list for a specific county. Clearly specify which
mailing list(s) to which you wish to be added and send your request to
the TNRCC Office of the Chief Clerk at the address below. Unless you
otherwise specify, you will be included only on the mailing list for this
specific application.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TNRCC Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TNRCC can be found at our web site at www.tnrcc.state.tx.us.

Further information may also be obtained from Air Products, L.P., at
P.O. Box 3326, Pasadena Texas 77501-3326 or by calling W. F. Cald-
well at 713-447-6841.

TRD-200205457
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: August 20, 2002

♦ ♦ ♦
Notice of District Petition

Notices mailed on August 16, 2002.

TNRCC Internal Control No. 05142002-D03; Bobby W. Shotwell,
Mary Frances Edwards, and John Alexander Family Limited Partner-
ship, RH of Texas Limited Partnership, and James E. Sowell Company
(Petitioners), have filed a petition for the creation of Brazoria County
Municipal Utility District Number 28 (District) with the Texas Natural
Resource Conservation Commission (TNRCC). The petition was filed
pursuant to Article XVI, Section 59 of the Constitution of the State of
Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Adminis-
trative Code Chapter 293; and the procedural rules of the TNRCC. The
petition states that: (1) Bobby W. Shotwell, Mary Frances Edwards,
and John Alexander Family Limited Partnership are the owners of a
majority in value of the land to be included in the proposed District; (2)
RH of Texas Limited Partnership and James E. Sowell Company have
entered into earnest money contracts to purchase all of the property in
the proposed District (3) there are no lien holders on the properties to be
included in the proposed District; (4) the proposed District will contain
approximately 170.8326 acres located within Brazoria County, Texas;
and (5) the proposed District is within the corporate boundaries of the
City of Pearland, Texas. By Ordinance No. 1055, effective February
25, 2002, the City of Pearland passed, approved and gave its consent to
create District, and has given its authorization to initiate proceedings
to create such political subdivision within its jurisdiction. According
to the petition, a preliminary investigation has been made to determine
the cost of the project, and it is estimated by the petitioners, from the
information available at this time, that the cost of said project will be
approximately $9,000,000.

TNRCC Internal Control No. 03142002-D03; Marwood Land Invest-
ments, Ltd. and BGM Land Investments, Ltd. (Petitioners) filed a pe-
tition for creation of Harris County Municipal Utility District Number
391 (District) with the Texas Natural Resource Conservation Commis-
sion (TNRCC). The petition was filed pursuant to Article XVI, Sec-
tion 59 of the Constitution of the State of Texas; Chapters 49 and 54
of the Texas Water Code; 30 Texas Administrative Code Chapter 293;
and the procedural rules of the TNRCC. The petition states that: (1)
the Petitioners are the owner of a majority in value of the land to be
included in the proposed District; (2) there are two lienholders (Bank
of Texas, N.A. and Paradigm Bank Texas) on the land to be included
in the proposed District; (3) the proposed District will contain approxi-
mately 636.250 acres of land located within Harris County, Texas, save
and except a 0.574 acre tract of land situated in Harris County, Texas
(636.25-0.574 = 635.676 approximate total acres); and (4) the proposed
District is within the extraterritorial jurisdiction of the City of Houston,
Texas, and is not within such jurisdiction of any other city. By City of
Houston, Texas, Ordinance No. 2002-110, effective February 26, 2002,
the City of Houston, Texas granted its consent to create District, and
has given its authorization to initiate proceedings to create such politi-
cal subdivision within its jurisdiction.

The TNRCC may grant a contested case hearing on these petitions if a
written hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
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fax number, if any; (2) the name of the petitioner and the TNRCC In-
ternal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed district’s boundaries.
You may also submit your proposed adjustments to the petition which
would satisfy your concerns. Requests for a contested case hearing
must be submitted in writing to the Office of the Chief Clerk at the ad-
dress provided in the information section below.

The Executive Director may approve the petitions unless a written re-
quest for a contested case hearing is filed within 30 days after the news-
paper publication of the notice. If a hearing request is filed, the Execu-
tive Director will not approve the petition and will forward the petition
and hearing request to the TNRCC Commissioners for their considera-
tion at a scheduled Commission meeting. If a contested case hearing is
held, it will be a legal proceeding similar to a civil trial in state district
court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087.
For information concerning the hearing process, please contact the
Public Interest Counsel, MC 103, the same address. For additional
information, individual members of the general public may con-
tact the Office of Public Assistance, at 1-800-687- 4040. General
information regarding the TNRCC can be found at our web site at
www.tnrcc.state.tx.us.

TRD-200205459
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: August 20, 2002

♦ ♦ ♦
Notice of Opportunity to Comment on Default Orders of
Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (commission)
staff is providing an opportunity for written public comment on the
listed Default Orders (DOs). The commission staff proposes a DO
when the staff has sent an executive director’s preliminary report and
petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; and the proposed technical requirements necessary to
bring the entity back into compliance, and the entity fails to request a
hearing on the matter within 20 days of its receipt of the EDPRP. Simi-
lar to the procedure followed with respect to Agreed Orders entered into
by the executive director (ED) of the commission in accordance with
Texas Water Code (TWC), §7.075, this notice of the proposed order and
the opportunity to comment is published in the Texas Register no later
than the 30th day before the date on which the public comment period
closes, which in this case is September 30, 2002. The commission
will consider any written comments received and the commission may
withdraw or withhold approval of a DO if a comment discloses facts or
considerations that indicate a proposed DO is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission’s jurisdiction, or orders and permits issued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed DO is not required to be published if
those changes are made in response to written comments.

A copy of each proposed DO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about the DO should

be sent to the attorney designated for the DO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on September 30, 2002. Com-
ments may also be sent by facsimile machine to the attorney at (512)
239-3434. The commission’s attorneys are available to discuss the DOs
and/or the comment procedure at the listed phone numbers; however,
comments on the DOs should be submitted to the commission in writ-
ing.

(1) COMPANY: Mitchell and Alvin Kidd dba Old West Mobile
Home Park; DOCKET NUMBER: 2001-1193-PWS-E; TNRCC ID
NUMBER: 1910045; LOCATION: 7801 McCormick Road, Amarillo,
Randall County, Texas; TYPE OF FACILITY: public water system;
RULES VIOLATED: 30 TAC §290.109(c)(2) and Texas Health and
Safety Code (THSC), §341.033(d), by failing to conduct and submit
routine monthly bacteriological samples; 30 TAC §290.109(g), by
failing to notify the public for microbial contamination; 30 TAC
§290.46(e)(1), by failing to ensure that the facility is operated under
the direct supervision of a certified water works operator at all times;
30 TAC §290.118(b) and (g), by exceeding the maximum secondary
constituent level of 2.0 milligrams per liter for fluoride in the water;
30 TAC §290.46(t), by failing to post a legible system ownership
sign at each production, treatment, and storage facility in plain view
of the public which includes the name of the water supply and an
emergency telephone number where a responsible official can be
contacted; 30 TAC §290.41(c)(3), by failing to submit to the TNRCC
well completion data for review and approval prior to being placed
into service; 30 TAC §290.41(c)(3)(M), by failing to provide a suitable
sampling tap on the discharge line to facilitate the collection of
samples for chemical and bacteriological analysis directly from the
well; 30 TAC §290.41(c)(3)(N), by failing to install a flow meter on
the pump discharge line in order to assist in the production of water
usage records and to assist in more efficient system operation; 30 TAC
§290.41(c)(1)(A), by failing to locate groundwater sources so there
will be no danger of pollution from unsanitary surroundings; and 30
TAC §290.46(f)(1) and (2), by failing to maintain reports regarding the
chemical and microbiological quality of the water supply, by failing
to maintain water system operating records, and failing to make these
reports readily available for review during the inspection; PENALTY:
$9,600; STAFF ATTORNEY: Shannon Strong, Litigation Division,
MC 175, (512) 239-6201; REGIONAL OFFICE: Amarillo Regional
Office, 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-
9251.

(2) COMPANY: Sneed Shipbuilding, Inc.; DOCKET NUMBER:
2001-0343-MLM-E; TNRCC ID NUMBER: OC-0065-S; LOCA-
TION: 2011 Dupont Drive, Orange, Orange County, Texas; TYPE
OF FACILITY: barge building, ship repair, and salvage shop; RULES
VIOLATED: 30 TAC §§101.4, 111.201, and 330.5, and THSC,
§382.085(a) and (b), by conducting unauthorized burning of large
piles of miscellaneous debris consisting of tires, construction materials,
fiberglass, creosote logs, and other solid waste; PENALTY: $5,000;
STAFF ATTORNEY: Scott McDonald, Litigation Division, MC R-4,
(817) 588-5888; REGIONAL OFFICE: Beaumont Regional Office,
3870 Eastex Fwy., Beaumont, Texas 77703-1892, (409) 898-3838.

TRD-200205307
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: August 15, 2002

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions
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The Texas Natural Resource Conservation Commission (commission)
staff is providing an opportunity for written public comment on the
listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an
opportunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be
published in the Texas Register no later than the 30th day before the
date on which the public comment period closes, which in this case is
September 30, 2002. Section 7.075 also requires that the commission
promptly consider any written comments received and that the com-
mission may withdraw or withhold approval of an AO if a comment
discloses facts or considerations that the consent is inappropriate,
improper, inadequate, or inconsistent with the requirements of the
statutes and rules within the commission’s orders and permits issued
in accordance with the commission’s regulatory authority. Additional
notice of changes to a proposed AO is not required to be published if
those changes are made in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Comments about an AO should
be sent to the attorney designated for the AO at the commission’s cen-
tral office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087 and
must be received by 5:00 p.m. on September 30, 2002. Comments
may also be sent by facsimile machine to the attorney at (512) 239-
3434. The designated attorney is available to discuss the AO and/or
the comment procedure at the listed phone number; however, §7.075
provides that comments on an AO should be submitted to the commis-
sion in writing.

(1) COMPANY: Billy Ray Fisher; DOCKET NUMBER:
2000-0865-OSI-E; TNRCC ID NUMBER: none; LOCATION:
91 County Road 305, Jonesboro, Hamilton County, Texas; TYPE OF
FACILITY: on-site sewage facility (OSSF); RULES VIOLATED:
30 TAC §285.5(1) and Texas Health and Safety Code (THSC),
§366.051(c), by failing to verify that a TNRCC permit had been issued
before installing an OSSF system; 30 TAC §285.58(a)(3) and THSC,
§366.054, by failing to notify the TNRCC and obtain authorization
to construct before beginning to install an OSSF system; and 30
TAC §285.58(a)(11), by failing to call for the required inspections of
the OSSF system; PENALTY: $2,250; STAFF ATTORNEY: Darren
Ream, Litigation Division, MC R-4, (817) 588-5878; REGIONAL
OFFICE: Waco Regional Office, 6801 Sanger Ave., Suite 2500, Waco,
Texas 76710-7826, (254) 751-0335.

(2) COMPANY: Kennedy Ridge Water Supply Corporation; DOCKET
NUMBER: 2000-1069- PWS-E; TNRCC ID NUMBER: 2270308;
LOCATION: north of Farm-to-Market Road 969 at the intersection
of Cadillac Drive and Chamberlain Road, Travis County, Texas;
TYPE OF FACILITY: public water supply; RULES VIOLATED: 30
TAC §290.46(m)(1)(B), by failing to conduct an inspection of the
interior surface of the pressure tank within the past five years; 30 TAC
§290.43(c)(8), by failing to maintain the ground storage tank; 30 TAC
§290.110(c)(5)(B), by failing to conduct weekly chlorine residual
tests; 30 TAC §290.44(c), by failing to provide proper sized water lines
throughout the distribution system; and 30 TAC §290.51, by failing to
pay late fees; PENALTY: $9,888; STAFF ATTORNEY: Elisa Roberts,
Litigation Division, MC 175, (512) 239-6939; REGIONAL OFFICE:
Austin Regional Office, 1921 Cedar Bend Dr., Suite. 150, Austin,
Texas 78758-5336, (512) 339-2929.

(3) COMPANY: Lorenzo Estrada dba Reliable Backhoe; DOCKET
NUMBER: 2001-1224- OSI-E; TNRCC ID NUMBER: OS 6567; LO-
CATION: 2810 Sain Drive, Alice, Jim Wells County, Texas; TYPE

OF FACILITY: on-site sewage (OSSF); RULES VIOLATED: 30 TAC
§285.3(b)(1) and THSC, §366.051(c), by failing to obtain proof that au-
thorization to construct had been obtained from the permitting authority
before construction of an OSSF; and 30 TAC §285.61(5), and THSC,
§366.051(c) and §366.054 by failing to notify the permitting authority
of the date on which the installer planned to begin construction of an
OSSF and by failing to show proof of an approved plan from the permit-
ting authority prior to construction; PENALTY: $500; STAFF ATTOR-
NEY: Troy Nelson, Litigation Division, MC R-5, (903) 525- 0380; RE-
GIONAL OFFICE: Corpus Christi Regional Office, 6300 Ocean Drive,
Suite 1200, Corpus Christi, Texas 78412-5503, (361) 825-3100.

(4) COMPANY: Roy Carrell dba Roy Carrell Dairy; DOCKET
NUMBER: 2001-0664-AGR- E; TNRCC ID NUMBER: 04263;
LOCATION: east side of County Road 1001 immediately north
of the intersection of County Road 1001 and County Road 913 in
Godley, Johnson County, Texas; TYPE OF FACILITY: dairy; RULES
VIOLATED: 30 TAC §321.39(a), by failing to develop an adequate
pollution prevention plan; 30 TAC §321.38, by failing to document
all best management practices used to comply with all applicable
waste and wastewater discharge and air emission limitations; and
30 TAC §321.41(d) and (e), by failing to document inspections and
maintenance and keep records on site for three years; PENALTY:
$1,600; STAFF ATTORNEY: Gitanjali Yadav, Litigation Division,
MC 175, (512) 239-2029; REGIONAL OFFICE: Dallas-Fort Worth
Regional Office, 2301 Gravel Drive, Forth Worth, Texas 76118-6951,
(817) 588-5800.

(5) COMPANY: Rudolfo De La Rosa dba Del Camino Cleaners
and Martin Caballero dba Camino Cleaners; DOCKET NUMBER:
2000-1024-PST-E; TNRCC ID NUMBER: 0014979; LOCATION:
106 south Conception, El Paso, El Paso County, Texas; TYPE OF
FACILITY: dry cleaning; RULES VIOLATED: 30 TAC §334.50(a)(1)
and TWC, §26.3475, by failing to have a release detection method for
the underground storage tank (UST); 30 TAC §334.51(b) and TWC,
§26.3475, by failing to have spill and overfill prevention equipment
for the UST system; 30 TAC §334.49(a), and TWC, §26.3475, by
failing to provide corrosion protection for the UST; and 30 TAC,
§334.93(a) and (b) and TWC, §26.352, by failing to demonstrate
financial responsibility; PENALTY: $10,625; STAFF ATTORNEY:
Lisa Lemanczyk, Litigation Division, MC 175, (512) 239-5915;
REGIONAL OFFICE: El Paso Regional Office, 401 E. Franklin Ave.,
Suite 560, El Paso, Texas 79901-1206, (915) 834-4949.

(6) COMPANY: Trimac Corporation; DOCKET NUMBER:
2001-1490-PST-E; TNRCC ID NUMBER: none; LOCATION: South
Highway 281, Burnet, Burnet County, Texas; TYPE OF FACILITY:
fuel transporter; RULES VIOLATED: 30 TAC §334.5(b)(1)(A), by
failing to ensure that the owner or operator of the UST system at
the facility had a valid, current TNRCC delivery certificate prior
to depositing a regulated substance into the regulated UST system;
PENALTY: $ 2,000; STAFF ATTORNEY: Kelly W. Mego, Litigation
Division, MC R-12, (713) 422-8916; REGIONAL OFFICE: Austin
Regional Office, 1921 Cedar Bend Dr., Suite. 150, Austin, Texas
78758-5336, (512) 339-2929.

TRD-200205308
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: August 15, 2002

♦ ♦ ♦
Notice of Water Quality Applications
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The following notices were issued during the period of August 12, 2002
through August 19, 2002.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711-3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

COOPER CAMERON CORPORATION has applied for a Texas Pol-
lutant Discharge Elimination System (TPDES) wastewater permit. The
applicant has an existing Texas Natural Resource Conservation Com-
mission (TNRCC) Permit No. 13578-001. The draft permit autho-
rizes the discharge of treated domestic wastewater at a daily average
flow not to exceed 8,000 gallons per day. The plant site is located at
11800 Charles Street; approximately 1.0 mile west-northwest of the
intersection of U.S. Highway 290 and Farm-to-Market Road 529 in
Harris County, Texas.

CITY OF CUNEY has applied for a renewal of TPDES Permit No.
13728-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 50,000 gallons per day. The
facility is located 0.5 mile south of State Highway 175 and 0.6 mile
east of the Neches River in Cherokee County, Texas.

DONOHUE INDUSTRIES INCORPORATED which operates the
Lufkin Mill, an integrated pulp and paper mill, has applied for a major
amendment to TNRCC Permit No. 00368 to authorize removal of
the monitoring and reporting requirements for total zinc at Outfall
001; removal of the effluent limitations for 2,3,7,8-TCDD Equivalents
at Outfall 001; removal of the 2,3,7,8-TCDD Equivalents testing
requirements for the sludge; removal of the fish tissue sampling
requirements; an increase in the biochemical oxygen demand (5-day)
effluent limitation at Outfall 001; adding landfill leachate to the
authorized wastestreams; removal of Outfall 003; and clarification of
the existing authorized wastestreams at Outfall 004 to include boiler
blowdown, discharges from the fire water system, and cooling water.
The current permit authorizes the discharge of process wastewater,
utility wastewater, washdown water, domestic wastewater, and storm
water at a daily average dry weather flow not to exceed 20,000,000
gallons per day via Outfall 001; and the discharge of storm water
runoff on an intermittent and flow variable basis via Outfalls 002, 003,
004, and 005. The application also includes a request for a temporary
variance extension to the existing water quality standards for the water
quality based criteria for aluminum for the Angelina River/Sam Ray-
burn Reservoir in Segment No. 0615 of the Neches River Basin. The
variance extension would authorize an additional three-year period in
which the Commission will consider the site-specific standards and
determine whether to adopt the standards or require the existing water
quality standards to remain in effect. The facility is located on the
north side of State Highway 103, approximately 0.25 miles east of
the intersection of State Highway 103 and Farm-to-Market Road 842
northeast of the City of Lufkin, Angelina County, Texas.

PLAINS COTTON COOPERATIVE ASSOCIATION which operates
the American Cotton Growers facility, a textile mill that manufactures
denim from raw cotton, has applied for a major amendment to Permit
No. 02599 to authorize an increase in the daily average flow of water
softener regeneration water from a daily max flow of 1,500 gallons per
day and dye rinse water from a daily average flow of 95,000 gallons
per day to a combined daily average flow not to exceed 170,000 gal-
lons per day via evaporation; increase the daily average flow of rinse
water from starch vats from 1,500 gallons per day to 4,000 gallons per
day via soil injection; increase the soil injection area from 6.18 acres to
10.24 acres; and increase the disposal area for evaporation from 23.56

acres to 41.57 acres. The current permit authorizes the disposal of wa-
ter softener regenerate at a daily maximum flow not to exceed 1,500
gallons per day and indigo dye rinse water at a daily average flow not
to exceed 95,000 gallons per day via evaporation; and the disposal of
rinse water from starch vats at a daily average flow not to exceed 1,500
gallons per day via soil injection. This permit will not authorize a dis-
charge of pollutants into water in the State. The facility and disposal
area are located adjacent to State Highway 54, approximately 1.4 miles
east of the City of Littlefield, Lamb County, Texas.

SHELBYVILLE INDEPENDENT SCHOOL DISTRICT has applied
for a major amendment TPDES Permit No. 13370-001 to authorize
an addition of a constructed wetland. The current permit authorizes
the discharge of treated domestic wastewater at a daily average flow
not to exceed 11,250 gallons per day. The facility is located 1,000 feet
due south of the intersection of Farm- to-Market Road 147 and State
Highway 87, on the west side of State Highway 87 in Shelby County,
Texas.

TAWAKONI WASTE WATER CORPORATION has applied for a
new permit, proposed Texas Pollutant Discharge Elimination System
(TPDES) Permit No. 14297-001, to authorize the discharge of treated
domestic wastewater at a daily average flow not to exceed 80,000
gallons per day. The facility is located approximately 1,000 feet
southwest of the intersection of Farm-to- Market Road 429 and
Farm-to-Market Road 721, on the northwest side of Farm-to-Market
429, between Farm-to-Market Road 429 and Lake Tawakoni in Hunt
County, Texas.

TEXAS PARKS AND WILDLIFE DEPARTMENT has applied for
a renewal of Permit No. 13285-001, which authorizes the disposal
of treated domestic wastewater at a daily average flow not to exceed
14,000 gallons per day via surface irrigation of 8.5 acres of non-pu-
bic access land. The facility and disposal site are located approxi-
mately 1,000 feet south of Farm-to-Market Road 1716 and approxi-
mately 4,500 feet south-southeast of the intersection of State Highway
43 and Farm-to- Market Road 1716 in Rusk County, Texas.

TRINITY RIVER AUTHORITY OF TEXAS has applied for a renewal
of TPDES Permit No. 13457-001, which authorizes the discharge of
treated domestic wastewater at an annual average flow not to exceed
2,500,000 gallons per day. The facility is located at 1687 U.S. Highway
377 north of Roanoke, approximately 1.5 miles north-northeast of the
intersection of State Highway 114 and U.S. Highway 377 in Denton
County, Texas.

Written comments or requests for a public meeting may be submitted to
the Office of the Chief Clerk, at the address provided in the information
section above, WITHIN 30 DAYS OF THE ISSUED DATE OF THIS
NOTICE

The Texas Natural Resource Conservation Commission (TNRCC) has
initiated a minor amendment of the Texas Pollutant Discharge Elimina-
tion System (TPDES) permit issued to GARY RANDOLPH BOSTIC,
to authorize correction of date of expiration of existing permit. The fa-
cility is located 2,450 feet from the Redmon Street/Gum Spring Road
intersection and 5,300 feet from the Redmon Road/Cotton Street in-
tersection, and approximately 1 mile east of the City of Longview in
Harrison County, Texas.

TRD-200205456
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: August 20, 2002

♦ ♦ ♦
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Notice of Water Rights Application

Notices mailed during the period August 7, 2002 through August 15,
2002.

APPLICATION NO. 5776; Wilbow-Fairview No. 1 Development Cor-
poration, 9330 LBJ Fwy., Suite 745, Lockbox 68, Dallas, Texas, 75243,
applicant, seeks a Water Use Permit, pursuant to Texas Water Code
(TWC) 11.143 and Texas Natural Resource Conservation Commission
Rules 30 TAC 295.1, et seq. Applicant seeks authorization to maintain
an existing exempt reservoir, known as the West Pond, on an unnamed
tributary of an unnamed tributary of Sloan Creek, tributary of Wilson
Creek, tributary of the Trinity River, Trinity River Basin, for in-place
recreational (aesthetics) purposes within the Town of Fairview, Collin
County, Texas. The dam is located in the J.A. Taylor Original Sur-
vey N-1155, Abstract 909, Collin County. The midpoint on the cen-
terline of the dam is N1.933 W, 1,945 feet from the southwest cor-
ner of the Samuel Sloan Original Survey I-259, Abstract 791, Collin
County, Texas, also being Latitude 33.138 N and Longitude 96.636 W.
The reservoir has a capacity of 4.90 acre-feet of water and a surface
area of 0.94 acre. Ownership of the land where the reservoir is located
is evidenced by a deed recorded in vol. 04865, pg. 04134 in the records
of the Collin County Clerk’s office. No diversions are requested. The
application was received on September 6, 2001. Additional fees and
information were received on March 22, 2002 and May 17, 2002. The
Executive Director reviewed the application and determined it to be
administratively complete on May 17, 2002. Written public comments
and requests for a public meeting should be submitted to the Office of
the Chief Clerk at the address provided in the information section be-
low within 30 days of the date of newspaper publication of the notice.

APPLICATION NO. 5775; Wilbow-Fairview No. 1 Development Cor-
poration, 9330 LBJ Fwy., Suite 745, Lockbox 68, Dallas, Texas, 75243,
applicant, seeks a Water Use Permit, pursuant to Texas Water Code
(TWC) 11.143 and Texas Natural Resource Conservation Commission
Rules 30 TAC 295.1, et seq. Published notice of the application is given
pursuant to 30 TAC 295.152 and mailed notice pursuant to 30 TAC
295.153(c)(1) to all of the downstream water right holders of record
in the Trinity River Basin. Applicant seeks authorization to maintain
an existing exempt reservoir, known as the East Pond, on an unnamed
tributary of an unnamed tributary of Sloan Creek, tributary of Wilson
Creek, tributary of the Trinity River, Trinity River Basin, for in-place
recreational (aesthetics) purposes within the Town of Fairview, Collin
County, Texas. The midpoint on the centerline of the dam is N21.113
E, 1,888 feet from the southwest corner of the Samuel Sloan Original
Survey I-259, Abstract 791, Collin County, Texas, also being Latitude
33.137 N and Longitude 96.634 W. The reservoir has a capacity of 4.3
acre-feet of water and a surface area of 1.0 acre. Ownership of the land
where the reservoir is located is evidenced by a deed recorded in vol.
04865, pg. 04134 in the records of the Collin County Clerk’s office.
No diversions are requested. The application was received on Septem-
ber 6, 2001. Additional fees and information were received on March
22, 2002 and May 17, 2002. The Executive Director reviewed the ap-
plication and determined it to be administratively complete on May
17, 2002. Written public comments and requests for a public meeting
should be submitted to the Office of the Chief Clerk at the address pro-
vided in the information section below within 30 days of the date of
newspaper publication of the notice.

Application No. 08-3344A; Mount Olivet Cemetery Association, P.O.
Box 9450, Fort Worth, Texas 76147-2450, applicant, seeks an amend-
ment to Certificate of Adjudication No. 08-3344 pursuant to Texas
Water Code (TWC) 11.122, and Texas Natural Resource Conservation
Commission Rules 30 TAC 295.1, et seq. Certificate of Adjudication
No. 08-3344 authorizes owner to maintain an existing dam and reser-
voir on an unnamed tributary of the West Fork Trinity River, Trinity

River, Trinity River Basin in Tarrant County and impound therein not
to exceed one (1) acre- feet of water. Owner is also authorized to di-
vert and use not to exceed 180 acre-feet of water per annum form the
West Fork Trinity River for agricultural purposes to irrigate a maxi-
mum of 86 acres out of a 195.237 acre tract at a maximum rate of 2.23
cfs (1,000 gpm). Applicant seeks to amend Certificate of Adjudication
No. 08-3344 by adding an off-channel reservoir and to directly divert
into the off-channel reservoir not to exceed an additional 75 acre-feet
of water per annum from a point on the West Fork Trinity River, tribu-
tary of the Trinity River, Trinity River Basin for subsequent agricultural
use to irrigate a maximum of 100 acres of land out of a 129.5 acre tract
in Tarrant County at a maximum diversion rate of 0.56 cfs (250 gpm)
from the West Fork Trinity River (point no. 1) and 1.11 cfs (500 gpm)
from the aforesaid reservoir (point no. 2). The off-channel reservoir
has a capacity of 3 acre-feet and a surface area of 1.75 acres and is lo-
cated in the C.B. Daggett Survey, Abstract No. 428, Tarrant County,
Texas. Station 1 + 00 (NE corner) of the levee forming the reservoir
is S 61 degrees 30’ W, 460 feet from the NE corner of the aforesaid
survey, also being at Latitude 32.794 degrees N and Longitude 97.309
degrees W. Diversion point no. 1 is located at a point on the north, or
left, bank of the West Fork Trinity River, S 47 degrees W, 6,000 feet
from the aforesaid survey corner, also being at Latitude 32.789 degrees
N and Longitude 97.326 degrees W. Diversion point no. 2 will be from
the perimeter of the off-channel reservoir levee, S 61 degrees 30’ W,
460 feet from the aforesaid survey corner, also being at Latitude 32.794
degrees N and Longitude 97.326 degrees W. Ownership of the land is
evidenced by Warranty Deed No. 12485, Volume 3086, Page 406 in
the official records of Tarrant County, Texas. No other changes are
requested. The application was received on June 7, 2002 and the addi-
tional information was received on July 30, 2002. The application was
filed and declared to be administratively complete on July 31, 2002.
Written public comments and requests for a public meeting should be
submitted to the Office of the Chief Clerk at the address provided in
the information section below within 30 days of the date of newspaper
publication of the notice.

APPLICATION NO. 5781; BAE Systems, 6500 Tracor Lane, Austin,
Texas 78725, applicant, seeks a Water Use Permit pursuant to Texas
Water Code (TWC) 11.121, and Texas Natural Resource Conservation
Commission Rules 30 TAC 295.1, et seq. Published notice of the ap-
plication is being given pursuant to 30 TAC 295.152, allowing for a
thirty (30) day comment period. Notice is being mailed to the water
right holders of record in the Colorado River Basin pursuant to 30 TAC
295.153. Applicant seeks to maintain an existing dam and reservoir on
an unnamed tributary of Walnut Creek, tributary of the Colorado River,
Colorado River Basin, in Travis County, for in-place recreation pur-
poses with no right of diversion. The reservoir has a surface area of 1.07
acres and a capacity of 4.33 acre-feet of water at normal maximum op-
erating level. The dam is located in the Original Jess Tannehill Survey
No. 29, Abstract No. 22, and the James Burleson Survey No. 19, Ab-
stract No. 4. The centerline of the dam (Latitude 30.277 N, Longitude
97.663 W) is bearing N 30.528 E , 14,440 feet from the southeast cor-
ner of aforementioned Tannehill Survey, approximately 4.7 miles east
of Austin, Texas. Ownership of the land is recorded in Volume 11590,
pp. 1712-1736 in the official real estate records of Travis County. The
application was received on October 18, 2001, and was determined to
be administratively complete and filed on July 3, 2002. Written public
comments and requests for a public meeting should be submitted to the
Office of Chief Clerk, at the address provided in the information sec-
tion below, within 30 days of the date of newspaper publication of the
notice.

APPLICATION NO. 5777; Waste Management of Texas, Inc., West-
side Recycling and Disposal Facility, 3500 Linkcrest, Aledo, Texas,
76008, applicant, seeks a Water Use Permit pursuant to 11.121, Texas
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Water Code, and Texas Natural Resource Conservation Commission
Rules 30 TAC 295.1, et seq. Published and mailed notice of the ap-
plication is given pursuant to 30 TAC 295.152 and 295.153 to all of
the water right holders of record in the Trinity River Basin. Applicant
has re-routed an unnamed tributary of Mary’s Creek, tributary of Clear
Fork Trinity River, tributary of the West Fork Trinity River, tributary
of the Trinity River, Trinity River Basin, to a man-made drainage path-
way into two (2) detention/retention reservoirs in Tarrant County. The
stream is returned to the natural channel of the unnamed tributary of
Mary’s Creek before it leaves the applicant’s property. Applicant seeks
authorization to impound a combined total of 33.4 acre-feet of water in
the two reservoirs and to divert and use not to exceed 75 acre-feet of wa-
ter per annum at a maximum combined diversion rate of 1.493 cfs (670
gpm) from the reservoirs for industrial (dust suppression (10 acre-feet)
and construction activities (35 acre-feet)) and agricultural purposes (30
acre-feet) to irrigate 50 acres of land out of a 235.209 acre tract in the J.
Johnson Survey, Abstract 871, Tarrant County. The reservoirs and di-
version points are located 12 miles southwest from the County Court-
house, Tarrant County, and 5 miles northeast from Aledo, Texas and
are described as follows: Reservoir No. 1 is the upstream reservoir and
has a surface area of 3.8 acres and a capacity of 30.7 acre-feet of water.
The centerline of the dam is S45 E, 800 feet from the northwest cor-
ner of the aforesaid Johnson Survey, also being Latitude 32.7333 N and
Longitude 97.5375 W. Reservoir No. 2 is the downstream reservoir and
has a surface area of 0.7 acres and a capacity of 2.7 acre-feet of water.
The centerline of the dam is S45 E, 1300 feet from the northwest cor-
ner of the aforesaid Johnson Survey, also being Latitude 32.7428 N and
Longitude 97.5344 W. Diversion point 1 is located at Latitude 32.7331
N and Longitude 97.5378 W, also bearing S30 E, 315 feet from the
northwest corner of the aforesaid Johnson Survey. Diversion point 2 is
located at Latitude 32.7428 N and Longitude 97.5344 W, also bearing
S45 E, 1300 feet from the northwest corner of the aforesaid Johnson
Survey. Ownership of the land to be irrigated is evidenced by deeds
recorded in volume 12208, page 2281; volume 6477, page 335; and
volume 12648, page 2000 of the Deed Records of Tarrant County. The
application was received on May 14, 1998. Additional information was
received on April 8, 2002, April 9, 2002, and May 23, 2002. The Exec-
utive Director reviewed the application and determined it to be admin-
istratively complete on May 23, 2002. Written public comments and
requests for a public meeting should be submitted to the Office of the
Chief Clerk at the address provided in the information section below
within 30 days of the date of newspaper publication of the notice.

Information Section

A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.

The Executive Director can consider approval of an application unless
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TNRCC Office of the Chief
Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the
requested permit and may forward the application and hearing request

to the TNRCC Commissioners for their consideration at a scheduled
Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC
105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103, at the same address. For additional information, in-
dividual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200205458
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: August 20, 2002

♦ ♦ ♦
Texas Department of Protective and Regulatory
Services
Request for Proposal--Primary Child Abuse Prevention

The Texas Department of Protective and Regulatory Services (PRS),
Division of Prevention and Early Intervention, is soliciting proposals
to provide Primary Child Abuse Prevention services. PRS anticipates
funding four contracts as a result of this solicitation. The Request for
Proposal (RFP) will be released on or about August 23, 2002. The RFP
will be posted on the State Internet Site at www.marketplace.state.tx.us
on the date of its release.

Brief Description of Services: The purpose of primary prevention is
to increase knowledge and awareness of child abuse and maltreatment.
Primary prevention programs include, but are not limited to, public
awareness campaigns, parent education classes, general curricula/ac-
tivities that support reducing child abuse and maltreatment, commu-
nity awareness of resources, and printed information for distribution
that educate the public regarding child abuse and neglect.

Primary Prevention is defined as services and activities available to the
community at large or to families to prevent child abuse and neglect
before it ever occurs. The key aspects of primary prevention are that
it: is offered to all members of a population and is voluntary; attempts
to influence societal forces that impact parents and children; and seeks
to promote positive family functioning rather than just to prevent prob-
lems.

PRS is not stipulating or describing a specific primary prevention pro-
gram in this RFP. The program parameters are that it must be commu-
nity-based, generally open to all members of the community, and stay
within the funding limits described.

The contracts will be funded and managed by PRS.

Eligible Applicants: Eligible offerors include private nonprofit and
for-profit corporations, cities, counties, state agencies/entities, partner-
ships, and individuals. Historically Underutilized Businesses (HUBs),
Minority Businesses and Women’s Enterprises, and Small Businesses
are encouraged to apply.

Limitations: Total anticipated funding for the 10-month contract is a
maximum award of $125,000 for November 1, 2002, through August
31, 2003. The funding allocated for the contracts resulting from this
RFP is dependent on Legislative appropriation. Funding is not guaran-
teed at the maximum level, or at any level. PRS reserves the right to
reject any and all offers received in response to this RFP and to cancel
this RFP if it is deemed in the best interest of PRS. PRS also reserves
the right to re-procure this service.
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If no acceptable responses are received, or no contract is entered into as
a result of this procurement, PRS intends to procure by non-competitive
means in accordance with the law but without further notice to potential
vendors.

Deadline for Proposals, Term of Contract, and Amount of Award:
Proposals will be due September 30, 2002, at 3:00 p.m. The effective
dates of contracts awarded under this RFP will be November 1, 2002,
through August 31, 2003.

Contact Person: Potential offerors may obtain a copy of the RFP on
or about August 23, 2002. It is preferred that requests for the RFP
be submitted in writing (by mail or fax) to: Vicki Logan, Mail Code
Y-956; Texas Department of Protective and Regulatory Services; P.O.
Box 149030; Austin, Texas 78714-9030; Fax: 512-821-4767.

TRD-200205442
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Filed: August 20, 2002

♦ ♦ ♦
Texas Department of Public Safety
Consultant Contract Award

(1) The Texas Department of Public Safety (DPS), in accordance with
provisions of Texas Government Code, Chapter 2254, announces the
awarding of a consultant contract for the Crash Records Information
System (CRIS) Project.

(2) The amendment for the "CRIS" Project was published in the June
21, 2002, issue of the Texas Register (27 TexReg 5621).

(3) The selected consultant will perform the following services:

(A) Include a recommendation regarding the need to continue with im-
plementation of the Automated Road Inventory (ARI) Project.

(B) Assist the internal CRIS Project Manager with the presentation of
the final report to the CRIS Project Steering Committee.

(4) The amendment to 405-C2-8031 was awarded to the following ven-
dor:

RFD & Associates, Incorporated

401 Camp Craft Road

Austin, Texas 78746

(5) This amendment has a cost of $2,990.00, bringing the contract to a
total value of $369,010.00 beginning April 22, 2002 and ending August
6, 2002.

(6) The deliverables and due dates are as follows:

(A) "As-Is" Model 06/25/02

(B) Findings and Recommendations 07/11/02

(C) Cost/Benefit Analysis for Each Strategy 07/16/02

(D) Analysis of Prioritized Strategies within Vision 07/23/02

(E) Analysis of Three Top Strategies 07/24/02

(F) Executive Summary 07/31/02

(G) Final Report 08/06/02

TRD-200205453

Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Filed: August 20, 2002

♦ ♦ ♦
Hazard Mitigation Grant Program (HMGP)/DR 1425-2.1

As a result of the Central Texas Floods of 2002 during the incident pe-
riod beginning June 28, 2001, a major disaster, (FEMA- 1425-DR) was
declared by the President. Due to this declaration, Texas is authorized
federal funds through the Hazard Mitigation Grant Program (HMGP).
The HMGP is a 75/25 federal to applicant cost-share program designed
to help prevent reoccurring disaster losses to citizens and infrastructure.
It is imperative that these funds be used to reduce the risk of loss of life
and property in the future.

All eligible applicants, which include local governments, state agen-
cies, certain non-profit organizations and institutions, and Indian tribes
or authorized tribal organizations are invited and encouraged to take
advantage of this additional opportunity and apply for HMGP funds.
These funds will be allocated to applicants based on a competitive ap-
plication process. The number one mitigation strategy for Texas is the
purchase and removal of structures at risk from flooding; however, all
cost effective actions that mitigate the consequences of the hazards, and
provide long term meaningful and definable risk reduction benefits will
be considered. In accordance with Public Law (PL) 106-390 (Disas-
ter Mitigation Act of 2000) the development of local mitigation action
plans that comply with provisions of the law, and Texas planning stan-
dards are also eligible projects for consideration. It is recommended
that you contact your supporting Council of Governments office for
possible hazard mitigation planning assistance.

If your organization is interested in participating in the HMGP
process, you are invited to submit a notice of interest by September
15, 2002, to the Texas Hazard Mitigation Officer, Disaster Field
Office, 9830 Colonade Blvd., Suite 200, San Antonio, Texas 78230,
or fax to (210) 697-4573. Detailed information including an HMGP
Fact Sheet and the forms to use for development and submission
of a notice of interest (NOI) are available on the Department of
Public Safety/ Division of Emergency Management website at
http:/www.txdps.state.tx.us/dem/ctxflood02.htm.

If you have questions or need assistance please contact state
Mitigation Officer Greg Pekar at (210) 697-4518 or by email at
gregory.pekar@fema.gov.

TRD-200205454
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Filed: August 20, 2002

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Amendment to Interconnection Agreement

On August 19, 2002, Southwestern Bell Telephone, LP d/b/a South-
western Bell Telephone Company and GTE Mobilnet of South Texas
Limited Partnership d/b/a Verizon Wireless, collectively referred to as
applicants, filed a joint application for approval of amendment to an
existing interconnection agreement under Section 252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
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Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2002) (PURA). The joint application has been designated Docket
Number 26498. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the Public Utility
Commission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26498. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by September 18, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
84771. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26498.

TRD-200205490
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2002

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On August 12, 2002, ITC^DeltaCom filed an application with the Pub-
lic Utility Commission of Texas (commission) to amend its service

provider certificate of operating authority (SPCOA) granted in SPCOA
Certificate Number 60202. Applicant intends to reflect a pro forma
change in ownership/control.

The Application: Application of ITC^ DeltaCom for an Amendment to
its Service Provider Certificate of Operating Authority, Docket Number
26462.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than September 5, 2002. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the Com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 26462.

TRD-200205298
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 14, 2002

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on August 14, 2002, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of ACN Communication Ser-
vices, Inc. for a Service Provider Certificate of Operating Authority,
Docket Number 26469 before the Public Utility Commission of Texas.

Applicant intends to provide plain old telephone service and long dis-
tance services.

Applicant’s requested SPCOA geographic area includes the area of
Texas currently served by Southwestern Bell Telephone and Verizon
Southwest.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-800-782-8477 no later than September 5, 2002. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket No. 26469.

TRD-200205439
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 19, 2002

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on August 15, 2002, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to
§§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.
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Docket Title and Number: Application of Amerimex Communications
Corp. for a Service Provider Certificate of Operating Authority, Docket
Number 26475 before the Public Utility Commission of Texas.

Applicant intends to provide plain old telephone service.

Applicant’s requested SPCOA geographic area includes the geographic
area of Texas currently served by Southwestern Bell Telephone and
Verizon Southwest.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-800-782-8477 no later than September 5, 2002. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket No. 26475.

TRD-200205440
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 19, 2002

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on August 16, 2002, for a ser-
vice provider certificate of operating authority (SPCOA), pursuant to §
§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A sum-
mary of the application follows.

Docket Title and Number: Application of EZ Connect, Ltd. for a
Service Provider Certificate of Operating Authority, Docket Number
26488 before the Public Utility Commission of Texas.

Applicant intends to provide prepaid calling services.

Applicant’s requested SPCOA geographic area includes the area of
Texas currently served by Southwestern Bell Telephone and Verizon
Southwest.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free at
1-800-782-8477 no later than September 5, 2002. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket Number 26488.

TRD-200205475
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2002

♦ ♦ ♦
Notice of Interconnection Agreement

On August 19, 2002, Dallas MTA, LP and San Antonio MTA, LP do-
ing business as Verizon Wireless and Alenco Communications, Inc.,
collectively referred to as applicants, filed a joint application for ap-
proval of interconnection agreement under Section 252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory Act,
Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 &

Supplement 2002) (PURA). The joint application has been designated
Docket Number 26493. The joint application and the underlying inter-
connection agreement is available for public inspection at the Public
Utility Commission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26493. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by September 18, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26493.

TRD-200205476
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2002

♦ ♦ ♦
Notice of Interconnection Agreement

On August 19, 2002, Dallas MTA, LP doing business as Verizon Wire-
less and Peoples Telephone Cooperative, Inc., collectively referred to
as applicants, filed a joint application for approval of interconnection
agreement under Section 252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
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Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA). The
joint application has been designated Docket Number 26494. The joint
application and the underlying interconnection agreement is available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26494. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by September 18, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26494.

TRD-200205478
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2002

♦ ♦ ♦
Notice of Interconnection Agreement

On August 19, 2002, Dallas MTA, LP doing business as Verizon Wire-
less and Nortex Communications, collectively referred to as applicants,
filed a joint application for approval of interconnection agreement un-
der Section 252(i) of the federal Telecommunications Act of 1996, Pub-
lic Law Number 104-104, 110 Statute 56, (codified as amended in scat-
tered sections of 15 and 47 United States Code) (FTA) and the Public
Utility Regulatory Act, Texas Utilities Code Annotated, Chapters 52

and 60 (Vernon 1998 & Supp. 2002) (PURA). The joint application
has been designated Docket Number 26495. The joint application and
the underlying interconnection agreement are available for public in-
spection at the commission’s offices in Austin, Texas.

The Public Utility Commission of Texas (commission) must act to ap-
prove the interconnection agreement within 35 days after it is submitted
by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26495. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by September 18, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26495.

TRD-200205479
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2002

♦ ♦ ♦
Notice of Interconnection Agreement

On August 19, 2002, Dallas MTA, LP doing business as Verizon
Wireless and Lipan Telephone Company, Inc, collectively referred to
as applicants, filed a joint application for approval of interconnection
agreement under Section 252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
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and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA). The
joint application has been designated Docket Number 26496. The
joint application and the underlying interconnection agreement are
available for public inspection at the Public Utility Commission of
Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26496. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by September 18, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26496.

TRD-200205481
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2002

♦ ♦ ♦
Notice of Interconnection Agreement

On August 19, 2002, San Antonio MTA, LP doing business as Verizon
Wireless and Riviera Telephone Company, Inc., collectively referred
to as applicants, filed a joint application for approval of interconnec-
tion agreement under Section 252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as

amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA). The
joint application has been designated Docket Number 26497. The joint
application and the underlying interconnection agreement are available
for public inspection at the Public Utility Commission of Texas (com-
mission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26497. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by September 18, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26497.

TRD-200205489
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2002

♦ ♦ ♦
Notice of Rulemaking on Code of Conduct for Electric
Wholesale Market Participants and Request for Comments

The Public Utility Commission of Texas (commission) is issuing a no-
tice of formal rulemaking to establish a code of conduct for wholesale

IN ADDITION August 30, 2002 27 TexReg 8351



market participants in the Electric Reliability Council of Texas electric-
ity markets. Project Number 26201, Code of Conduct for Wholesale
Market Participants Rulemaking has been established for this proceed-
ing.

The purpose of the Code of Conduct rulemaking is to foster a fair and
equitable functioning of the electric wholesale market in ERCOT for
the ultimate benefit of all market participants and to protect customers
from unfair pricing practices. The Code of Conduct specifies minimum
standards for wholesale market participants’ behavior, clear rules for
behavior, and clear consequences for non-compliance. It clarifies mar-
ket participants’ obligations as well as prohibited activities, and adopts
a progressive range of penalties and sanctions.

The commission requests that interested persons file comments to a set
of questions that have been filed in the Central Records of the commis-
sion under Project No. 26201. The questions are also available from
the project website at www.puc.state.tx.us under "Electric Competition
- S.B. 7 Implementation." Responses may be filed by submitting 16
copies to the commission’s Filing Clerk, Public Utility Commission
of Texas, 1701 North Congress Avenue, PO Box 13326, Austin, Texas
78711-3326 within 30 days of the date of publication of this notice. All
responses should reference Project Number 26201.

Questions concerning the rulemaking or this notice should be referred
to Danielle Jaussaud, Market Oversight Division, 512-936-7396. Hear-
ing and speech-impaired individuals with text telephones (TTY) may
contact the commission at (512) 936-7136.

TRD-200205491
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 21, 2002

♦ ♦ ♦
Public Notice of Interconnection Agreement

On August 14, 2002, United Telephone Company of Texas, Inc. do-
ing business as Sprint and Central Telephone Company of Texas do-
ing business as Sprint and Winstar Communications, LLC, collectively
referred to as applicants, filed a joint application for approval of in-
terconnection agreement under Section 252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Utili-
ties Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supplement
2002) (PURA). The joint application has been designated Docket Num-
ber 26471. The joint application and the underlying interconnection
agreement is available for public inspection at the Public Utility Com-
mission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26471. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by September 16, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26471.

TRD-200205310
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: August 16, 2002

♦ ♦ ♦
Sul Ross State University
Request for Proposals

Pursuant to Texas Government Code, Article 2254, Sul Ross State Uni-
versity, a Member of the Texas State University System, announces the
solicitation for consultant services to advise and assist with the proposal
development, management and administration of an Upward Bound
Grant.

Project Summary: Sul Ross State University wishes to apply for a
new federally funded Upward Bound Grant. The services requested
under this RFP were previously provided by a consultant. The SRSU
Upward Bound Program is designed to motivate low-income, poten-
tial first-generation college students and help them develop the skills
they need to complete secondary education and succeed at the post sec-
ondary educational institution of their choice. Upward Bound activities
will provide these services: academic counseling and assistance, career
counseling and assistance, personal counseling and referral, parental
and community involvement and assistance, exposure to the arts and
cultural events, exposure to a university environment, mentoring by
university personnel, and a university enrichment program. The suc-
cessful vendor will share in the responsibility for assurance of the at-
tainment of the grant objectives, compliance with the terms and condi-
tions of the grant and will provide services such as assistance in bud-
get management, consultations, performance reporting, and review and
editing of reports.
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Proposals are to be received no later than 5:00 p.m., Friday, September
13, 2002. A copy of the request for proposal packet is available upon
request from Patty Roach, Director of Purchasing, Sul Ross State Uni-
versity, P.O. Box C-116, Alpine, Texas 79832, phone (915)837-8045,
fax (915)837-8046.

The University reserves the right to reject any and all proposals re-
ceived if it is determined to be in the best interest of the University. All
material submitted in response to this request becomes the property of
the University and may be reviewed by other vendors after the official
review of the proposals.

TRD-200205474
Patty Roach
Purchasing Director
Sul Ross State University
Filed: August 21, 2002

♦ ♦ ♦
Texas Department of Transportation
Public Notice--Disadvantaged Business Enterprise Goals,
Fiscal Year 2003

In accordance with Title 49, Code of Federal Regulations, Part 26, re-
cipients of federal-aid funds authorized by the Transportation Equity
Act for the 21st Century (TEA 21) are required to establish Disadvan-
taged Business Enterprise (DBE) programs. Section 26.45 requires the
recipients of federal funds, including the Texas Department of Trans-
portation, to set overall goals for DBE participation in U. S. Depart-
ment of Transportation assisted contracts. As part of this goal-setting
process, the Texas Department of Transportation is publishing this no-
tice to inform the public of the proposed overall goals, and to provide
instructions on how to obtain copies of documents explaining the ra-
tionale for each goal.

The proposed Fiscal Year 2003 DBE goals are 12.40% for highway de-
sign and construction, 13.20% for aviation and 5.50% for public trans-
portation.

The proposed goals and goal-setting methodology for each is available
for inspection between the hours of 8:00 a.m. and 5:00 p.m., Monday
through Friday, for 30 days following the date of this notice. The infor-
mation may be viewed in the office of the Texas Department of Trans-
portation, Construction Division, Business Opportunity Programs Sec-
tion, 200 East Riverside Drive, Austin, Texas 78704.

The department will accept comments on the DBE goals for 45 days
from the date of the notice. Comments can be sent to Juan Vega,
Construction Division, 125 E. 11th St., Austin, Texas 78701; (512)
486-5547; Fax: (512) 486-5519.

Email: jvega2@dot.state.tx.us

TRD-200205467
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: August 21, 2002

♦ ♦ ♦
The University of Texas System
Notice of Contract Award

The University of Texas Southwestern Medical Center at Dallas

Notice of Award of Contract for HIPAA Consulting Services

Pursuant to §2254.030, Government Code, The University of Texas
Southwestern Medical Center at Dallas (UT Southwestern) announces
that it has awarded a contract for consulting services related to the
Health Insurance Portability and Accountability Act of 1996 (HIPAA)
to Science Applications International Corporation (SAIC). SAIC will
perform a HIPAA readiness assessment and gap analysis of UT South-
western’s privacy and security operations. The contract was issued pur-
suant to an RFP issued by The University of Texas System and previ-
ously published as follows:

Contract Number: UHC-00202

Date: August 24, 2001

Volume: 26 TexReg

Page Number: 6491

Science Applications International Corporation is located at 10260
Campus Point Drive, San Diego, CA 92121. The contract total is
$320,130.

The effective date of the contract is August 1, 2002 and estimated time
of completion is December 31, 2002. Due dates for contract deliver-
ables vary, but are generally due weekly, monthly and before the con-
tract termination according to the schedule contained in the contract.

TRD-200205306
Francie A. Frederick
Counsel and Secretary to the Board
The University of Texas System
Filed: August 14, 2002

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.

□ Change of Address
(Please fill out information below)

□ Paper Subscription
□ One Year $200 □ First Class Mail $300

□ Back Issue ($10 per copy)
_______ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME_____________________________________________________________________

ORGANIZATION ___________________________________________________________

ADDRESS _________________________________________________________________

CITY, STATE, ZIP __________________________________________________________

PHONE NUMBER __________________________________________________________

FAX NUMBER _____________________________________________________________

Customer ID Number/Subscription Number _______________________________________
 (Number for change of address only)

Payment Enclosed via □ Check □ Money Order
Mastercard/VISA Number ____________________________________________
Expiration Date _____/_____ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.
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