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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



OFFICE OF THE
 ATTORNEY GENERAL

Under provisions set out in the Texas Constitution, the Texas Government Code. Title 4,
§402.042, and numerous statutes, the attorney general is authorized to write advisory opinions
for state and local officials. These advisory opinions are requested by agencies or officials when
they are confronted with unique or unusually difficult legal questions. The attorney general also
determines, under authority of the Texas Open Records Act, whether information requested for
release from governmental agencies may be held from public disclosure. Requests for opinions,
opinions, and open records decisions are summarized for publication in the Texas Register. The
attorney general responds  to many requests for opinions and open records decisions with letter
opinions. A letter opinion has the same force and effect as a formal Attorney General Opinion, and
represents the opinion of the attorney general unless and until it is modified or overruled by a
subsequent letter opinion, a formal Attorney General Opinion, or a decision of a court of record.
You may view copies of opinions at http://www.oag.state.tx.us. To request copies of opinions,
please fax your request to (512) 462-0548 or call (512) 936-1730. To inquire about pending
requests for opinions, phone (512) 463-2110.

Request for Opinions

RQ-0403-JC

The Honorable Michael A. McDougal, District Attorney, Ninth Judi-
cial District, 301 North Thompson, Suite 106, Conroe, Texas 77301-
2824

Re: Whether a county bail bond board may permit an elected alternate
to serve as the surety representative on the board in the event the elected
surety representative is unable to attend a board meeting (Request No.
0403-JC)

Briefs requested by August 19, 2001

RQ-0404-JC

The Honorable Patricia Gray, Chair, Public Health Committee, Texas
House of Representatives, P.O. Box 2910, Austin, Texas 78768-2910

Re: Whether the State Board of Podiatric Medical Examiners may
adopt a rule defining the term "foot" as a "functional foot" (Request
No. 0404-JC)

Briefs requested by August 20, 2001

For further information, please call (512) 463-2110.

TRD-200104274
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: July 24, 2001

♦ ♦ ♦
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 PROPOSED RULES
Before an agency may permanently adopt a new or amended section or repeal an existing section,
a proposal detailing the action must be published in the Texas Register at least 30 days before
action is taken. The 30-day time period gives interested persons an opportunity to review and
make oral or written comments on the section. Also, in the case of substantive action, a public
hearing must be granted if requested by at least 25 persons, a governmental subdivision or
agency, or an association having at least 25 members.

Symbology in proposed amendments. New language added to an existing section is indicated
by the text being underlined. [Brackets] and strike-through of text indicates deletion of existing
material within a section.

TITLE 1. ADMINISTRATION

PART 18. TELECOMMUNICATIONS
INFRASTRUCTURE FUND BOARD

CHAPTER 471. OPERATING RULES OF THE
TELECOMMUNICATIONS INFRASTRUCTURE
FUND BOARD
1 TAC §§471.5, 471.13, 471.53

The Telecommunications Infrastructure Fund Board (agency)
proposes new §471.5 relating to videoconference meetings,
§471.13 relating to historically underutilized businesses, and
§471.53 relating to grants and services. New §471.5 describes
the circumstances under which the Board may conduct a
meeting by videoconference as authorized by Government
Code, §551.127. Section 471.13 adopts the rules of the
General Services Commission relating to the historically
underutilized business program as required by Government
Code, §2161.003. Section 471.53 describes the grant and
loan process, grant application requirements, authorized grant
purposes, and grantees’ financial, performance, reporting, and
records retention requirements.

Frank Pennington, Director of Finance and Administration,
Telecommunications Infrastructure Fund Board, has determined
that for the first five-year period the sections are in effect there
will be no fiscal implications for state or local government as a
result of enforcing the sections.

Mr. Pennington also has determined that for each year of the
first five years the sections are in effect the public benefit an-
ticipated as a result of enforcing the sections will be the assur-
ance of public access to all board meetings whether via video-
conference or otherwise, more contracting opportunities for his-
torically underutilized businesses, and increased knowledge by
grantees of the grant process, grant application requirements,
authorized grant purposes, and financial, performance, report-
ing, and records retention requirements. There will be no effect
on small businesses. There is no anticipated economic cost to

persons who are required to comply with the sections as pro-
posed.

Comments on the proposal may be submitted to Michelle D.
Pundt, Telecommunications Infrastructure Fund Board, P.O.
Box 12876, Austin, Texas 78711, (512) 344-4306 or email at:
mpundt@tifb.state.tx.us no later than 30 days from the date that
these proposed rules are published in the Texas Register.

The new sections are proposed pursuant to Government
Code, §551.127, Government Code, § 2161.003, and Utilities
Code , §57.045(d)(2). The Board interprets Government
Code, §551.127 as describing the circumstances under which
governmental entities may conduct videoconference meetings,
Government Code, §2161.003 as requiring it to adopt the rules
of the General Services Commission relating to historically
underutilized businesses, and Utilities Code, §57.045(d)(2) as
authorizing it to adopt rules as necessary for the administration
of Utilities Code, Chapter 57, Subchapter C.

No other statutes, articles or codes are affected by this proposal.

§471.5. Videoconference Meetings.

(a) The governing board may conduct meetings via videocon-
ference provided:

(1) A quorum of the members is present in a single location.

(2) Notice is given as for other governing board meetings
and the notice specifies as the location of the meeting, location where
a quorum of the members is physically present, and where all other
members who will participate will be physically present.

(3) The meeting is open to the public, unless a closed ses-
sion is allowed by Chapter 551 of the Government Code.

(4) Each open portion of the meeting is visible and audible
to the public at each location.

(5) Each location described in subsection (a)(2) has
two-way communication with each other location during the entire
meeting.

(6) Each member, while speaking, is clearly visible and au-
dible to all members and to the public during open portion of the meet-
ing.
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(7) The quality of the video and audio signals perceptible
to the public meets or exceeds the standards prescribed by the Depart-
ment of Information Resources at 1 TAC §201.16 (relating to Minimum
Standards for Meetings Held by Videoconference Call); meets or ex-
ceeds the quality of signals perceived by the members of the governing
board; and allows the public at each location to observe the demeanor
and hear the voice of each participant in the open portion of the meet-
ing.

(8) Members of the public, in the chair’s discretion, may
participate from each remote location.

(b) At a minimum, the Board shall make an audio recording of
the meeting. The recording or an exact duplicate is available for public
inspection or copying.

§471.13. Historically Underutilized Business Participation.

The Telecommunications Infrastructure Fund Board adopts the rules of
the General Services Commission relating to the Historically Underuti-
lized Business (HUB) Program and codified at 1 Texas Administrative
Code, Part V, Subchapter B, Chapter 111, §§111.11-111.16.

§471.53. Grants and Services.

(a) Scope of Available Funding.

(1) Funding may be provided to any project consistent with
the Utilities Code, Chapter 57, Subchapter C.

(2) Limitation on Grantees’ Authority: All grants are con-
tingent upon legislative appropriations.

(b) Filing of Applications.

(1) Applications filed with the agency shall be on a form
promulgated by the agency. Appropriate instructions and explanatory
materials will be provided with the application.

(2) Dates for the submission of applications shall be rec-
ommended by the agency staff, approved by the governing board, and
published if practical, in the Texas Register by the agency. If funds are
available, application dates will be set not less than annually.

(3) The deadline for receipt and consideration of an appli-
cation for funding is the close of business (5:00 p.m. Central Standard
Time) on the submission date. An application is considered filed when
actually received in the agency office(s) and time-date stamped or when
postmarked showing the application was received and accepted by the
United States post office, a common carrier or its equivalent, at least
four calendar days prior to submission date. Metered mail is not ac-
ceptable unless it also includes the United States Postal Service post-
mark.

(4) All documents relating to an application shall be filed
with the agency. Each application will be marked with the date and time
received in the offices of the agency. The envelope or other wrapper in
which an application received by mail or common carrier was enclosed
shall be retained with the application.

(5) A copy of all applications and supporting documenta-
tion shall be maintained at the agency’s office. Applicants are advised
that the agency must comply with the Public Information Act, Texas
Government Code, Chapter 552, and therefore that the application and
supporting documentation are subject to the Public Information Act.

(6) An application for a grant, loan, or other disbursement
of funds shall be accompanied by all supporting documentation at the
time the application is filed, except as provided in subsection (g) of this
section.

(7) Upon receipt, an application will undergo an initial
compliance review by the agency to determine whether the application
is complete and whether all proposed activities are eligible for funding.

(A) The results of the initial review shall be provided to
the applicant.

(B) The applicant may correct any deficiencies within
10 calendar days of the date of the notification of such deficiencies by
the agency.

(C) Failure to correct any identified deficiencies within
10 calendar days shall be grounds for rejection of the application.

(D) Upon determination that the application is com-
plete, the application shall be forwarded to the application review
committee for consideration.

(8) The agency may require a technical review of all ap-
plications. The technical review may include investigation into the
economic and technical feasibility of the project for which funding
is sought and the likelihood that the project, if implemented, will ac-
complish the objectives stated in the application or established by the
agency.

(9) An investigation of the financial circumstances, busi-
ness experience, and background of applicants, the personnel identi-
fied by the applicant as being principally responsible for the project for
which funding is sought, and the same information concerning specific
suppliers of goods and/or services proposed to be acquired pursuant to
the terms of the application may be required by the agency.

(c) Required Information in Applications.

(1) All applicants, whether requesting a loan or a grant,
must provide the information described in this section.

(A) Failure to provide the information or failure to fully
disclose any material fact concerning the subject matter of the required
information items shall be grounds for rejection of the application.

(B) Intentional concealment of material facts related to
the required information items shall be grounds for refusal to consider
any further application submitted by the applicant for a time period
determined appropriate by the agency.

(2) Applicants shall include a statement that the proposed
project complies with all applicable federal and state law; a descrip-
tion of any federal, state, and/or local telecommunications programs in
place or planned for the area and reasonably anticipated; and a "state-
ment of project" including:

(A) detailed description of relevant qualifications of the
project’s key personnel,

(B) detailed description of the applicant’s past perfor-
mance and experience with similar projects;

(C) detailed description of the applicant’s quality con-
trol/assurance or evaluation plan;

(D) detailed description of the applicant’s proposed
schedule for reporting the project’s progress to the agency;

(E) detailed project budget, including description of the
specification of all equipment, labor, and facilities;

(F) detailed description of equipment to be used and the
method used to select the equipment;

(G) overview of pertinent telecommunications activity;
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(H) clear identification, whenever applicable, of the en-
tity’s proposed vendors as a historically underutilized business, indi-
vidual with low income, health care facility, minority-owned business,
or women-owned business, and whenever applicable, identification of
the applicant’s employment of historically underutilized business for
project-related services;

(I) detailed discussion of other public and private fund-
ing options available to the applicant;

(J) identification of matching fund availability, from the
applicant’s own revenue or from other sources, including signed letter
of intent;

(K) identification of the applicant as a local political
subdivision whose other funding option would be local tax revenues
or general revenue funds;

(L) evidence of economic feasibility of the project in-
cluding a demonstration of the ability to principally fund and sustain
the project,

(3) The award of a grant or loan is contingent on the receipt
of the following during the application process:

(A) a Letter of Intent,

(B) the designation of grant officials,

(C) budget information including travel, equipment,
and contractual services,

(D) certified assurances,

(E) a narrative including, but not limited to:

(i) a vision statement and introduction to the narra-
tive,

(ii) a needs assessment,

(iii) project objectives and methods,

(iv) sustainability/securing funding,

(F) a project timeline,

(G) an evaluation plan, and

(H) an overall budget summary, and in the event of col-
laboration an individual site budgets from the fiscal agent.

(d) Considerations by the Governing Board.

(1) The award of a loan, grant, or other disbursement of
funds shall be considered by the governing board at a regular govern-
ing board meeting or other open meeting designated by the governing
board.

(2) Grants shall be allocated by vote of the governing board
at large upon the agency’s staff recommendations.

(3) Prior to the commencement of the meeting, any gov-
erning board member may review the entire application, including all
supporting documentation, the written recommendation of the applica-
tion review committee, and written comments.

(e) Governing Board Decision.

(1) All decisions of the governing board shall be final upon
action by a majority of the governing board in attendance at a duly
called meeting.

(A) Governing board action shall be reflected in the
minutes of the meeting.

(B) Governing board action shall be deemed to have
been taken on the date of vote of the board in open meeting.

(2) The governing board is under no legal requirement to
execute an agreement on the basis of any application for funding.

(A) The governing board retains the right to accept or
reject any or all completed applications.

(B) The governing board reserves the right to vary any
and all provisions of its applications at any time prior to execution of
an agreement where the governing board deems such variances to be
in the interest of the State of Texas.

(3) Upon issuance of a final decision, the agency shall send
a copy of that decision by first class mail to each applicant or the ap-
plicant’s representative. The agency shall keep an appropriate record
of that mailing.

(f) Grant and Loan Agreements. Minimum terms and compli-
ance with terms are executed through a grant or loan agreement.

(1) Entities receiving grants or loans shall be required to
execute an agreement in the form prescribed by the governing board
setting out the terms and conditions of the grant or loan as approved
by the governing board. A true and complete copy of the application
made by the recipient and all additions or amendments thereto shall be
attached to the agreement and made a part thereof.

(2) Agreements shall be executed by the chair and by the
chief executive officer of the recipient or by such other officer autho-
rized by the governing body of the entity to execute the agreement. A
certified copy of a resolution of the governing body of the recipient
consenting to the terms and conditions of the agreement and authoriz-
ing the officer executing it to do so shall be attached to the agreement.

(3) The agreement shall contain at least the following terms
and conditions, together with all such other terms and conditions pre-
scribed by the agency:

(A) performance under the grant shall strictly comply
with the proposal submitted in the application, unless specifically mod-
ified by the agency in writing;

(B) all equipment purchased through the grant or loan
shall be maintained and operated in compliance with manufacturer’s
warranty requirements, state and federal laws. The recipient shall im-
mediately report to the agency all citations by regulatory authorities for
violations of such provisions to the agency;

(C) the recipient shall assume all liability for the oper-
ation and maintenance of equipment purchased through the grant or
loan and indemnifies the agency and the State of Texas from all liabil-
ity arising there to the extent permitted by law;

(D) at the direction of the agency, may provide for fund-
ing of purchases or construction, in stages, conditioned on delivery of
equipment or completion and approval by the governing board or other
appropriate authority of specified stages of construction;

(E) provide that further funding may terminate at the
discretion of the agency for the failure of the recipient to comply with
the requirement of the grant or loan;

(F) provide that the agreement may be terminated by
mutual agreement of the recipient and the agency, and all unexpended
funds returned to the agency, in the even of either impossibility, includ-
ing unavailability of equipment planned to be purchased with loan or
grant funds, or the commercial unfeasibility of project;

(G) bind the recipient to refund to the agency all funds
expended by the recipient in violation of the terms of the agreement,
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together with all administrative costs, attorney fees, expenses, and court
costs incurred by the agency, and

(H) grant to the agency the right to demand and receive
reports of progress of the project at specified intervals, the right to audit
the recipient with respect to the project and the right to perform inspec-
tions of the project at reasonable times.

(g) Enforcement.

(1) In the event, the general counsel determines that an ap-
plicant is in breach of any agreement executed with the agency, all avail-
able remedies may be pursued.

(2) The agency may utilize the various staffs of member
agencies to pursue any such appropriate remedies.

(h) Adoptions By Reference. The agency adopts by reference
the following governmentwide policies, statutes, and standards:

(1) United States Office of Budget and Management
Cost Principle Circulars (which can be found at: www.white-
house.gov/omb/circulars/index.html),

(A) A-21, Educational Institutions

(B) A-87, State and Local Governments

(C) A-122, Non-Profit Organizations

(2) United States Office of Budget and Management
Administrative Requirement Circulars (which can be found at:
www.whitehouse.gov/omb/circulars/index.html),

(A) A-102, State and Local Governments

(B) A-110 Institutions of Higher Education, Hospitals,
and Other Non-Profit Organizations

(3) United States Office of Budget and Management
Audit Requirement Circular A-133, States, Local Governments,
and Non-Profit Organizations (which can be found at: www.white-
house.gov/omb/circulars/index.html),

(4) United States General Accounting Office, Standards for
Audit of Governmental Organizations, Programs, Activities and Func-
tions, and

(5) State of Texas, Government Code Chapter 783 Uniform
Grant Management Standards.

(i) Use of the Internet.

(1) The agency may provide for submission of grant appli-
cations, progress reports, financial reports, and other information via
the Internet. Completion and submission of a progress report of finan-
cial report via the Internet meets the relevant requirements contained
within this chapter for submitting reports in writing.

(2) If a grant application is submitted via the Internet, the
agency will not consider it complete until the grantee provides an Inter-
net Submission Form to the Board that is signed by the applicant’s au-
thorized official and that meets all relevant deadlines for applications.
This form certifies that the information submitted via the Internet is
true and correct and that, if a grant is awarded, the grantee will abide
by all relevant rules, policies, and procedures.

(j) Allowable Use of Grant or Loan Monies.

(1) A public school district that receives money under the
public schools account must use the money for equipment purchases.
This includes computers, printers, computer laboratories, video equip-
ment and intra/intercampus wiring to use equipment.

(2) A public school, public library, institution of higher ed-
ucation, rural not-for-profit health entity or collaborative that receives
money under the qualifying entities account must use the money for any
purpose authorized in the public schools account and the following ad-
ditional purchases: wiring, materials, program development, training,
installation costs, or the development of a statewide telecommunica-
tions network.

(3) Individual grants may not exceed the amount of award.

(k) Grant Reimbursement Procedures.

(1) Commencement of project work: Approved project
work may not begin before the assigned grant period begins, except
for planning work connected with development projects.

(2) Reimbursement of allowable project expenses: All pay-
ments of grant funds are strictly on a reimbursement basis. Reimburse-
ments may be made after the grant award, the beginning of the grant
period and submission of proof of incurred allowable expenses.

(3) All payments of grant funds are only issued with appro-
priate supporting documentation.

(4) Deadline for submission of requests for reimbursement:
Grantees must ensure that the Board receives their final requests for
funds postmarked no later than the 90th calendar day after the end of
the grant period.

(A) If this date falls on a weekend or holiday, then the
agency will honor receipt or a postmark on the next business day.

(B) If grant funds are on hold for any reason, these funds
are forfeited and the grantee cannot recover them. Under exceptions
established by policy, the agency will make no payments to grantees
that submit their request for funds with a postmark after the 90-day
deadline.

(5) Forfeiture of grant: Failure to expend the full grant
amount by the end of the grant period or failure to submit to the agency
all required materials by the end of the grant period or other deadline
as announced by the agency will result in forfeiture of the remaining
grant amount unless otherwise approved in writing by the agency.

(l) Completion Reports for Awarded Grants.

(1) All awarded grant projects require interim and final fi-
nancial reporting. Financial reporting form structure is decided by the
agency and due on the dates announced at the time of a grant award.

(2) Failure to submit the required financial report by the
due date will place the awarded entity on hold. On hold status will
prevent the entity from having any request for funds processed until
the required documentation is submitted.

(3) The failure of grantees to submit required documenta-
tion by the due dates may disqualify them from participating in future
grants.

(m) Performance Standards.

(1) All awarded grant projects must conform to the perfor-
mance and technology standards outlined in the Request for Proposal.

(2) All awarded grant projects are reviewed by the agency’s
quality assurance function. Grantees are expected to comply with on-
line surveys and may possibly encounter a site visit by the quality as-
surance staff during or after the term of the grant period.

(3) Failure to provide the information requested by the
quality assurance staff within the specified timeline will place the
awarded entity on hold. On hold status will prevent the entity from
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having any request for funds processed until the required documen-
tation is submitted. In the event the entity fails to submit required
documentation during a post implementation cycle, the entity may
jeopardize future grant awards.

(n) Match for Awarded Grants.

(1) At the agency’s discretion, a minimum amount of
matching funds or in-kind equivalency may be required to receive a
grant.

(2) If a matching funds requirement applies, then the
grantee must provide matching funds equal to the required matching
funds percentage multiplied by the total project expenditures funded
by the agency.

(3) A contractor may contribute toward the matching funds
requirement, but the applicant bears the ultimate responsibility for sat-
isfying the matching funds requirement.

(4) Applicants may use any funds received through legal
asset forfeiture toward fulfilling the matching funds requirement.

(5) If an applicant applies for a grant, which has a matching
funds requirement, it may be satisfied through direct funding contribu-
tions, in-kind contributions or a combination of the two.

(6) The sources of matching funds for the agency funded
grant projects must be current at the time of grant award and not antic-
ipated. The applicant must identify the funding sources in the applica-
tion.

(7) If an applicant applies for a grant under a funding
source that allows in-kind contributions to satisfy part of the matching
funds requirement, then the following rules apply:

(A) In-kind contributions may consist of volunteer
time, professional services, travel, building space, non-expendable
equipment, materials, and supplies contributed during the grant period
to the applicant by a third party.

(B) In-kind contributions may include depreciation and
use fees for buildings or equipment acquired by the applicant before
the start of the grant period and used in the grant project. However, the
applicant may only count depreciation that will occur during the grant
period as an in-kind contribution. Use fees qualify as an in-kind con-
tribution only if supported by cost and depreciation records maintained
by the applicant.

(8) Applicants must maintain records of all in-kind contri-
butions that include at least the following:

(A) a full description of the item or service claimed,

(B) the area, expressed in square feet, or any donated
building space,

(C) the name of the contributor,

(D) the date of the contribution,

(E) the fair market value of the contribution and how its
value was determined, and

(F) in the case of a discount given, the contributor’s sig-
nature on an affidavit of worth stating that the donor gave the discount
because of the project’s purpose.

(9) Not more than one half of the match may be derived
from prior capital expenditures, prior in-kind match, and current
in-kind match, and not less than one half of the match must be derived
from current cash match. Prior capital expenditures and prior in-kind

matches constitute credit for the board to approve capital and planning
expenditures during the application process.

(o) Grant Adjustments.

(1) The person designated in the grantee acceptance notice
to request grant adjustments or an authorized official must sign all re-
quests for grant adjustments.

(2) Grant adjustments consisting of the reallocation of
funds among or within budget categories are considered budget
adjustments, and are allowable only with prior agency approval. The
following rules apply to budget adjustments:

(A) During a grant period, grantees may transfer funds
among or within the standard grant budget categories without the
agency’s prior approval, as long as the amount transferred does not
exceed a cumulative total of ten percent of the total grant award
during the grant period. All budget adjustments must comply with
the relevant rules in this section. The grantee must maintain accurate
records that show all budget adjustments.

(B) Budget adjustments beyond a quantity of three,
must be approved by an agency grant administrator and considered
only for extenuating circumstances.

(C) The agency will not approve budget adjustments re-
quests submitted within 30 days prior to the end of the grant period
unless the executive director approves an exception. The executive di-
rector will base exceptions upon a substantiated request submitted by
the grantee.

(D) Requests to revise the scope, target, or focus of the
project, or alter project activities requires advance written approval
from the agency.

(E) The grantee shall notify the agency in writing of
any changes in the designated project director, financial officer, or au-
thorized official within five (5) days following the change. When the
notice addresses a change of financial officer, the letter must include
a sample signature of the new official. When the notice addresses a
change of authorized official, the governing body, must submit the re-
quest.

(F) Failure to submit the signatures of current, autho-
rized grant officials will prevent all requests for fund reimbursements
from being paid.

(G) A grantee may submit a written request for a grant
extension. The executive director will approve such requests only in
extraordinary circumstances.

(p) Retention of Records.

(1) Grantees must maintain all financial records, support-
ing documents, statistical records, and all other records pertinent to the
award for at least three years following the closure of the most recent
audit report or submission of the final expenditure if the audit report
requirement has been waived. Records retention is required for the
purposes of state examination and audit. Grantees may retain records
in an electronic format. All records are subject to audit or monitoring
during the entire retention period.

(2) Grantees must retain records for equipment, non-ex-
pendable personal property, and real property for a period of three years
from the date of the item’s disposition, replacement, or transfer.

(3) If any litigation, claim, or audit is started before the ex-
piration of the three-year records retention period, the grantee must
retain the records under review until the resolution of all litigation,
claims, or audit findings.
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 23, 2001.

TRD-200104250
Robert J. "Sam" Tessen
Executive Director
Telecommunications Infrastructure Fund Board
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 344-4306

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION

PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 60. TEXAS COMMISSION OF
LICENSING AND REGULATION
SUBCHAPTER A. AUTHORITY AND
RESPONSIBILITIES
16 TAC §60.10

The Texas Department of Licensing and Regulation proposes
amendments to §§60.10 concerning the Texas Commission of
Licensing and Regulation.

These rules are necessary to implement statutory changes to
Title 2, Texas Occupations Code, Chapter 51. The statutory
changes to Chapter 51 were enacted by Acts of the 77th Legis-
lature; HB 1214. The proposed rules related to HB 1214, §41(b)
define "Commissioner" as being the Executive Director of the
Texas Department of Licensing and Regulation and define the
"Executive Director" as being the Commissioner of the Texas De-
partment of Licensing and Regulation.

Michael Chisum, General Counsel and Director of Legal Ser-
vices of the Texas Department of Licensing and Regulation, has
determined that for the first five-year period these sections are in
effect there will be no fiscal implications as a result of enforcing
or administering the proposed revised rules. There also will be
no fiscal implications on local government.

Mr. Chisum also has determined that for each year of the first
five years the sections are in effect, there will be no direct benefit
to the public, nor is there any cost to the public. This is due to
the fact that the proposed amendments are only for the purpose
of modification of the definition of commissioner.

There is no anticipated economic effect on small businesses and
persons who are required to comply with the revised rules as
proposed.

Comments on the proposal may be submitted to Michael
Chisum, General Counsel and Director of Legal Services,
Texas Department of Licensing and Regulation, P. O. Box
12157, Austin, Texas 78711, facsimile (512) 475-2872, or by
e-mail: michael.chisum@license.state.tx.us. The deadline for
comments is thirty days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapter 51, §51.203. The Department interprets §51.203 as
authorizing the Executive Director to adopt rules as necessary to

implement this chapter and any other law establishing a program
regulated by the Department. The Department interprets §41(b)
of HB 1214, Acts of the 77th Texas Legislature, as authorizing
the Executive Director of the Texas Department of Licensing and
Regulation to promulgate and enforce a code of rules and take
all action necessary to assure compliance with the intent and
purpose of Chapter 51.

The statutory provisions affected by the proposed amendments
related to HB 1214 are Texas Occupations Code, Chapter 51,
§§51.001. No other statutes, articles, or codes are affected by
the proposed amendments.

§60.10. Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) - (4) (No Changes).

(5) Commissioner--As used in any statute or rule assigned
to the Texas Department of Licensing and Regulation, means the Chief
Executive Officer, whose statutory title is Executive Director; therefore,
"Commissioner" and "Executive Director" have the same meaning.

(6) [(5)] Complainant--Any person who has filed a com-
plaint with the Department against any person whose activities are sub-
ject to the jurisdiction of the Department.

(7) [(6)] Contested case or proceeding--A proceeding in
which the legal rights, duties, or privileges of a party are to be deter-
mined by the Department after an opportunity for adjudicative hearing.

(8) Executive Director--as used in any statute or rule as-
signed to the Texas Department of Licensing and Regulation, means the
Chief Executive Officer, whose position title is Commissioner; there-
fore, "Commissioner" and "Executive Director" have the same mean-
ing.

(9) [(7)] Final decision maker--The Commission and/or
the Executive Director, both of whom are authorized by law to ren-
der the final decision in a contested case.

(10) [(8)] Hearings Examiner, Examiner, Administrative
Law Judge--A person appointed by the Executive Director to conduct
hearings in contested cases.

(11) [(9)] License--The whole or part of any Departmen-
tal registration, license, Commission, certificate of authority, approval,
permit, endorsement, title or similar form of permission required or
permitted by law.

(12) [(10)] Party--A person admitted to participate in a
case before the final decision maker.

(13) [(11)] Person--any individual, partnership, corpora-
tion, or other legal entity, including a state agency or governmental
subdivision.

(14) [(12)] Pleading--A written document submitted by a
party, or a person seeking to participate in a case as a party, which
requests procedural or substantive relief, makes claims, alleges facts,
makes legal argument, or otherwise addresses matters involved in the
case.

(15) [(13)] Respondent--Any person, licensed or unli-
censed, who has been charged with violating a law establishing a
regulatory program administered by the Department or a rule or order
issued by the Commission or the Executive Director.

(16) [(14)] Rule--Any Departmental statement of general
applicability that implements, interprets, or prescribes law or policy,
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or describes the procedure or practice requirements of the Department
and is filed with the Texas Register.

(17) [(15)] T.R.C.P.--Texas Rules of Civil Procedure

(18) [(16)] U.S.P.S.--United States Postal Service.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104188
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 68. ARCHITECTURAL BARRIERS
The Texas Department of Licensing and Regulation proposes
the repeal of 16 Texas Administrative Code §§68.1, 68.10,
68.20, 68.21, 68.30, 68.31, 68.33, 68.60, 68.61, 68.62, 68.63,
68.64, 68.65, 68.66, 68.70, 68.90, 68.93, 68.100, 68.101 and
new §§68.1, 68.10, 68.20, 68.30, 68.31, 68.50, 68.51, 68.52,
68.53, 68.54, 68.65, 68.70, 68.75, 68.76, 68,79, 68.90, 68.93,
68.100 and 68.101, concerning architectural barriers. The new
rules rearrange, consolidate, and revise existing language for
clarification.

These rules are also necessary to implement a new regulatory
program and other statutory changes in Title 132, Texas Civil
Statutes, Chapter 20, Article 9102, Architectural Barriers Act.
Article 9102 was amended by Acts of the 77th Legislature;
SB 484 and HB 1214. The proposed rules related to SB 484:
describe the buildings and facilities subject to compliance with
the Texas Accessibility Standards, provide certain exemptions to
compliance, and establish procedures for requesting a variance
to waive compliance on specific items; establish procedures for
the accessibility review of construction documents and for the
inspection of subject buildings and facilities following construc-
tion or renovation, require corrective modifications following an
inspection that finds items not in compliance, and provide for
the issuance of notices evidencing full compliance; establish
procedures related to an advisory committee; establish mini-
mum qualifications for issuance of a certificate of registration
for individuals who will perform the agency’s plan review and
inspection functions, and establish certain responsibilities and
standards of conduct for these individuals, who will be known as
"registered accessibility specialists"; apply the same minimum
qualifications, responsibilities and standards of conduct to
representatives of state agencies and political subdivisions who
may contract with the Department to perform its plan review
and inspection functions, except as may otherwise be provided
in their contracts; provide for the investigation of complaints
filed against registered accessibility specialists and against
owners of subject buildings or facilities, and for the assessment
of administrative penalties or sanctions when violations are
found; adopt the Texas Accessibility Standards, provide for
the Department’s publication of technical memoranda related
to those standards, and establish special standards for state
leased buildings or facilities.

The proposed rules related to HB 1214 define "Commissioner"
as being the Executive Director of the Texas Department of Li-
censing and Regulation and define the "Executive Director" as
being the Commissioner of the Texas Department of Licensing
and Regulation.

George Ferrie, Director of Code Review and Inspections, of the
Texas Department of Licensing and Regulation, has determined
that for the first five-year period these sections are in effect,
there will be no fiscal implications until fee rules are proposed
and adopted by the Department. The Department anticipates
proposing the fee rules in the very near future.

Mr. Ferrie also has determined that for each year of the first
five years the sections are in effect, the public benefit as a re-
sult of enforcing the section should be an increase in the level
of accessibility in new and renovated buildings and facilities in
the state. An increase in general revenue to the Department is
also anticipated, which should help the Department increase its
enforcement and regulatory efforts.

The Department does not anticipate an economic effect on small
businesses and persons who are required to comply with the
sections as proposed until it proposes and adopts fee rules. The
Department anticipates proposing and adopting fee rules in the
very near future.

Comments on the proposal may be submitted to George Fer-
rie, Director of Code Review and Inspections, Texas Department
of Licensing and Regulation, P. O. Box 12157, Austin, Texas
78711, facsimile (512) 475-2872, or by e-mail: george.ferrie@li-
cense.state.tx.us. The deadline for comments is thirty days after
publication in the Texas Register.

16 TAC §§68.1, 68.10, 68.20, 68.21, 68.30, 68.31, 68.33,
68.60 - 68.66, 68.70, 68.90, 68.93, 68.100, 68.101

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Department of Licensing and Regulation or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeal is proposed under Texas Occupations Code, Chap-
ter 51, §51.203, Texas Civil Statutes, Article 9102, §§5 and 5A,
Acts of the 77th Legislature, SB 484, §5(b), and Acts of the 77th
Texas Legislature, HB 1214, §41(b). The Department interprets
§51.203 as authorizing the Executive Director to adopt rules as
necessary to implement this chapter and any other law establish-
ing a program regulated by the Department. The Department in-
terprets §§5 and 5A of Article 9102, §5(b) of SB 484, and §41(b)
of HB 1214, as authorizing the Executive Director of the Texas
Department of Licensing and Regulation to promulgate and en-
force a code of rules and take all action necessary to assure
compliance with the intent and purpose of Article 9102.

The statutory provisions affected by the repeal are Texas Civil
Statutes, Article 9102, and Texas Occupations Code, Chapter
51. No other statutes, articles, or codes are affected by the re-
peal.

§68.1. Authority.

§68.10. Definitions.

§68.20. Registration -- Submittal of Constructions Documents.

§68.21. Registration -- Subject Buildings and Facilities.

§68.30. Exemptions.
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§68.31. Variance Procedures.
§68.33. Technical Deviation -- State Leased Facilities.
§68.60. Review of Construction Documents.
§68.61. Resubmittals.
§68.62. Inspections
§68.63. Corrective Modifications.
§68.64. Certificates and Approvals.
§68.65. Advisory Committee.
§68.66. Contract Providers.
§68.70. Responsibilities of the Registrant -- Construction Document
Submittals.
§68.90. Sanctions -- Administrative Sanctions or Penalties.
§68.93. Complaints and Investigations.
§68.100. Technical Standards and Technical Memoranda.
§68.101. State Leases (Initial or Renewed).
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104189
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-7348

♦ ♦ ♦
16 TAC §§68.1, 68.10, 68.20, 68.30, 68.31, 68.50 - 68.54,
68.65, 68.70, 68.75, 68.76, 68.79, 68.90, 68.93, 68.100, 68.101

The new rules are proposed under Texas Occupations Code,
Chapter 51, §51.203, Texas Civil Statutes, Article 9102, §§5 and
5A, Acts of the 77th Legislature, SB 484, §5(b), and Acts of the
77th Texas Legislature, HB 1214, §41(b). The Department in-
terprets §51.203 as authorizing the Executive Director to adopt
rules as necessary to implement this chapter and any other law
establishing a program regulated by the Department. The De-
partment interprets §§5 and 5A of Article 9102, §5(b) of SB 484,
and §41(b) of HB 1214, as authorizing the Executive Director
of the Texas Department of Licensing and Regulation to promul-
gate and enforce a code of rules and take all action necessary to
assure compliance with the intent and purpose of Article 9102.

The statutory provisions affected by the new rules are Texas Civil
Statutes, Article 9102, and Texas Occupations Code, Chapter
51. No other statutes, articles, or codes are affected by these
proposed new rules.

§68.1. Authority.
These rules are promulgated under the authority of the Architectural
Barriers Act, Texas Civil Statutes, Article 9102 and Texas Occupations
Code, Chapter 51.

§68.10. Definitions.
The following words and terms, when used in this chapter shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act -- The Texas Architectural Barriers Act, Texas Civil
Statutes, Article 9102.

(2) Building -- Any structure located in the State of Texas
that is used and intended for supporting or sheltering any use or occu-
pancy.

(3) Business days -- Calendar days, not including Satur-
days, Sundays, and legal holidays.

(4) Commencement of Construction -- Placement of engi-
neering stakes, delivery of lumber or other construction materials to
the job site, erection of batter boards, formwork, or other construction
related work.

(5) Commissioner -- As used in Article 9102 and in this
chapter, has the same meaning as Executive Director.

(6) Completion of Construction -- That phase of a construc-
tion project which results in occupancy or the issuance of a certificate
of occupancy.

(7) Construction Documents -- Documents used for con-
struction of a building or facility, including working drawings, specifi-
cations, addenda, and applicable change orders.

(8) Contract Provider -- The state agency or political sub-
division under contract with the department to perform plan reviews,
inspections, or both.

(9) Designated Agent -- An individual designated by the
owner to act on the owner’s behalf.

(10) Facility -- All or any portion of buildings, structures,
site improvements, complexes, equipment, roads, walks, passageways,
parking lots, or other real property located in the State of Texas.

(11) Issue -- To mail or deliver plans or specifications to
an owner, lessee, contractor, subcontractor, or any other person acting
for an owner or lessee for the purpose of construction, after such plans
or specifications have been sealed by an architect, interior designer,
landscape architect, or engineer. In the event of a conflict between
this definition and a definition promulgated by a licensing agency with
authority over the person issuing the plans or specifications, then the
definition of that licensing agency shall govern.

(12) Lessee -- With respect to state leased or occupied
space, the state agency that enters into a contract with a building owner.
In instances of free space or where a written contract is non-existent,
reference to the lessee shall mean the occupying state agency.

(13) Owner -- The person or persons, company, corpora-
tion, authority, commission, board, governmental entity, institution, or
any other entity that holds title to the subject building or facility. For
purposes under these rules and the Act, an owner may designate an
agent.

(14) Registered Building or Facility -- For the purposes of
Article 9102, §5(k), a registered building or facility is a construction
project that has been assigned a project registration number by the de-
partment.

(15) Registered Accessibility Specialist -- An individual
who is certified by the department to perform the review functions,
inspection functions, or both review and inspection functions of the
department.

(16) Religious Organization -- An organization that
qualifies as a religious organization as provided in Vernon’s Texas
Statutes and Codes Annotated Tax Code, Title 1, Subtitle C, Chapter
11, §11.20(c).

(17) Renovated, Modified, or Altered -- Any construction
activity, including demolition, involving any part or all of a building
or facility. Cosmetic work and normal maintenance do not constitute a
renovation, modification, or alteration.

(18) Rules -- Title 16, Texas Administrative Code, Chapter
68, the administrative rules of the Texas Department of Licensing and
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Regulation promulgated pursuant to the Texas Architectural Barriers
Act.

(19) State Agency -- A board, commission, department, of-
fice, or other agency of state government.

(20) TAS -- the Texas Accessibility Standards.

(21) Variance Application -- The formal documentation
filed with the department, by which the owner petitions the department
to rule on the impracticality of applying one or more of the standards
or specifications to a building or facility.

§68.20. Buildings and Facilities Subject to Compliance with the
Texas Accessibility Standards.

(a) A building or facility is subject to compliance with the
Texas Accessibility Standards (hereinafter "TAS") if:

(1) public funds from a municipality, county, the state, or
any political subdivision of the state are used any time during the con-
struction process;

(2) a municipality, county, the state, or any political subdi-
vision of the state donate land or other use of public lands on which
buildings or facilities are constructed with private funds; or

(3) constructed with private funds with the intent of donat-
ing or deeding to a public entity.

(b) Buildings or facilities that are leased or rented to the state:

(1) need not be registered with the department for plan re-
view and inspection if the annual lease expense is $12,000 or less.

(2) may be exempted from compliance if it is determined
by the occupying agency that the space will not be used by the public
and that the occasion for employment for persons with disabilities is
improbable because of the essential job functions. The agency shall,
prior to advertisement for bid, submit to the department for a determi-
nation a completed Lease Evaluation Form obtained from the depart-
ment. If a Lease Evaluation Form is not submitted, compliance with
all applicable standards shall be required.

(c) The following private entities are considered public accom-
modations and subject to the Act:

(1) an inn, hotel, motel, or other place of lodging except for
an establishment located within a building that contains not more than
five rooms for rent or hire and that is actually occupied by the proprietor
of such establishment as the residence of such proprietor;

(2) a restaurant, bar, or other establishment serving food or
drinks;

(3) a motion picture house, theater, concert hall, stadium,
or other place of exhibition or entertainment;

(4) an auditorium, convention center, lecture hall, or other
place of public gathering;

(5) a bakery, grocery store, clothing store, hardware store,
shopping center, or other sales or rental establishment;

(6) a laundromat, dry-cleaner, bank, barber shop, beauty
shop, travel service, shoe repair service, funeral parlor, gas station, of-
fice of an accountant or lawyer, pharmacy, insurance office, profes-
sional office of a health care provider, hospital, or other service estab-
lishment;

(7) a terminal, depot, or other station used for specified
public transportation;

(8) a park, zoo, amusement park, or other place of recre-
ation;

(9) a museum, library, gallery, or other place of public dis-
play or collection;

(10) a nursery, elementary, secondary, undergraduate, or
postgraduate private school, or other place of education;

(11) a day care center, senior citizen center, homeless shel-
ter, food bank, adoption agency, or other social service center estab-
lishment; and

(12) a gymnasium, health spa, bowling alley, golf course,
or other place of exercise or recreation.

(d) Commercial facilities are subject to the Act if they are
intended for non-residential use and if their operations will affect
commerce. Such application shall not include railroad locomotives,
railroad freight cars, railroad cabooses, railroad cars described in the
Americans with Disabilities Act (ADA) §242, or covered under the
ADA, Title III, railroad rights-of-way, or facilities that are covered or
expressly exempted from coverage under the federal Fair Housing Act
of 1968.

(e) Buildings or facilities of a religious organization are sub-
ject to the Act except for areas exempted under §68.30 of this title (re-
lating to Exemptions).

(f) Buildings or facilities not subject to the Act may be re-
viewed and/or inspected upon request and payment of the applicable
fee(s).

§68.30. Exemptions.

The following buildings, facilities, or spaces are exempt from the pro-
visions of the Act:

(1) Federal Property. Buildings or facilities owned, oper-
ated, or leased by the federal government;

(2) Construction Sites. Structures, sites, and equipment di-
rectly associated with the actual processes of construction, including,
but not limited to, scaffolding, bridging, materials hoists, materials stor-
age, construction trailers, portable toilet units provided for use exclu-
sively by construction personnel on a construction site;

(3) Raised Security Areas. Raised areas used primarily for
purposes of security, life safety, or fire safety, including, but not limited
to, observation galleries, prison guard towers, fire towers, or lifeguard
stands;

(4) Limited Access Spaces. Spaces accessed only by lad-
ders, catwalks, crawl spaces, very narrow passageways, or tunnels;

(5) Equipment Spaces. Spaces frequented primarily
by personnel for maintenance, repair, or periodic monitoring of
equipment. Such spaces include, but are not limited to, elevator
pits, elevator penthouses, mechanical, electrical, or communications
equipment rooms, piping or equipment catwalks, petroleum and
chemical processing and distribution structures, electric substations
and transformer vaults, environmental treatment structures, and
highway and tunnel utility facilities.

(6) Single Occupant Structures. Single occupant structures
accessed only by passageways below grade or elevated above grade,
including but not limited to, toll booths that are accessed only by un-
derground tunnels.

(7) Restricted Occupancy Spaces. Vertical access (eleva-
tors and platform lifts) is not required for the second floor of two-
story control buildings located within a chemical manufacturing facility
where the second floor is restricted to employees and does not contain
common areas or employment opportunities not otherwise available in
accessible locations within the same building.
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(8) Places Used Primarily for Religious Rituals. Within a
building or facility of a religious organization, an area used primar-
ily for religious ritual, as determined by the owner or occupant. To
facilitate the plan review, the owner or occupant shall include a clear
designation of such areas with the plans submitted for review. This ex-
emption does not apply to common areas. Examples of common areas
include, but are not limited to, the following: parking facilities, ac-
cessible routes, walkways, hallways, toilet facilities, entrances, public
telephones, drinking fountains, and exits.

§68.31. Variance Procedures.

(a) Requests to waive or modify a standard shall be submitted
on the Variance Application form prescribed by the department. A sep-
arate variance application shall be submitted for each condition within
a single building or facility.

(b) Variance applications shall be submitted by the owner of
the subject building or facility, and shall be accompanied by the appli-
cable fee.

(c) A denial of a variance application may be appealed to the
Director of Code Review and Inspections, or his designate, in writing
within 21 calendar days from issuance, upon payment of the applicable
appeal fee.

(d) A denial of a variance appeal from the Director of the Code
Review and Inspections Division may be appealed to the Executive Di-
rector of the Texas Department of Licensing and Regulation, or his des-
ignate, in writing within ten days of notification of the Division Direc-
tor’s decision. The decision of the Executive Director may be appealed
to the Texas Commission of Licensing and Regulation in writing within
ten calendar days of notification of the Executive Director’s decision.

(e) At each stage of the variance process, the party making the
request shall be advised in writing of the determination.

§68.50. Submission of Construction Documents.

(a) An architect, interior designer, landscape architect, or en-
gineer with overall responsibility for the design of a building or facil-
ity subject to compliance with TAS, shall mail, ship, or hand-deliver
the construction documents to the department, a registered accessibil-
ity specialist, or a contract provider not later than five (5) business days
after the design professional issues the construction documents..

(b) An Architectural Barriers Project Registration form must
be completed for each subject building or facility and submitted along
with the construction documents and the applicable review fee.

(c) In projects involving multiple phases, construction docu-
ments pertaining to each phase shall be submitted in accordance with
this chapter.

(d) In projects involving "fast-track" construction, partial sub-
mittals of constructions documents may be made. Construction doc-
uments pertaining to each portion of the work shall be submitted in
accordance with these rules.

(e) When bid packages involve multiple facilities such as pro-
totypes or other identical facilities, only one set of building drawings
need be submitted. An Architectural Barriers Project Registration form
must be submitted for each separate building and facility. Drawings
noting site adaptations are required for each location.

§68.51. Review of Construction Documents.

(a) After review, the person making the submission will be ad-
vised in writing of the results. Construction documents will be ap-
proved only when the documents reflect compliance with all applicable
accessibility standards. Conditional approval may be granted when it is
determined that resubmittals are not warranted. Conditional approvals

will refer to all items noted during the review which must be included
in the design and construction of the building or facility.

(b) Construction documents received by the department, a reg-
istered accessibility specialist, or a contract provider shall become the
property of the department.

(c) When the department, a registered accessibility specialist,
or a contract provider requires verification of design revisions, such
verifications may be made by submission of revised construction docu-
ments, change orders, addenda, and letters specifically addressing each
revision.

(1) Resubmittals will be reviewed and the person making
the resubmittal will be advised of the results. Resubmittals will be ap-
proved only when the resubmittal reflects compliance with all applica-
ble accessibility standards. Conditional approval may be granted when
it is determined that additional submittals are not warranted.

(2) Resubmittals received after completion of construction,
based on the recorded estimated completion date, may not be reviewed
but will become a matter of record.

§68.52. Inspections.
(a) The building or facility owner must request an inspection

from the department, a registered accessibility specialist, or a contract
provider no later than thirty (30) calendar days after the completion
of construction, renovation, modification, or alteration of the subject
building or facility.

(b) Inspections will be performed during the normal operating
hours of the owner. Any deviation from operating hours shall be at the
convenience of the owner.

(c) The owner will be notified of the impending inspection and
requested to be present during the inspection.

(d) The owner will be advised of the results of each inspection.

§68.53. Corrective Modifications Following Inspection.
When corrective modifications to achieve compliance are required,
the department, registered accessibility specialist, or contract provider
shall:

(1) provide the owner a list of deficiencies and a deadline
for completing modifications;

(2) grant an extension, consistent with established proce-
dures, if satisfactory evidence is presented showing that the time period
specified is inadequate to perform the necessary corrections; and

(3) require written verification of corrective modifications
from the owner, as needed.

§68.54. Notice of Compliance.
A Notice of Substantial Compliance will be provided to the owner, after
a newly constructed building or facility has had a satisfactory inspec-
tion or submitted verification of corrective modifications.

§68.65. Advisory Committee.
(a) The purpose of the Architectural Barriers Advisory Com-

mittee is to review rules and Technical Memoranda relating to the Ar-
chitectural Barriers program and recommend changes in the rules and
Technical Memoranda to the Commission and the Executive Director.

(b) Recommendations of the committee will be transmitted to
the Commission by the Executive Director through the Director of the
Code Review and Inspections Division.

(c) Committee meetings are called by the chair or Executive
Director. Meetings in excess of those mandated by the Act may be
authorized by the Executive Director.
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(d) Expenses reimbursed to committee members shall be lim-
ited to authorized expenses incurred while on committee business and
traveling to and from committee meetings. The least expensive method
of travel should be used. Expenses can be reimbursed to committee
members only when the legislature has specifically appropriated money
for that purpose.

(e) Expenses paid to committee members shall be limited to
those allowed by the State of Texas Travel Allowance Guide and the
Texas Department of Licensing and Regulation policies governing
travel allowances for employees.

(f) The committee shall consist of four building professionals
and five consumers. A majority of the Committee shall be persons with
disabilities. Committee members will serve staggered three-year terms.

§68.70. Registered Accessibility Specialists -- Qualifications for Cer-
tification.

(a) An applicant seeking departmental certification as a regis-
tered accessibility specialist in order to perform plan review services
shall meet the following minimum qualifications:

(1) Any one of the following:

(A) a degree in architecture, engineering, interior de-
sign, landscape architecture, or equivalent, and a minimum of one year
experience related to building planning, accessibility design or review,
or equivalent; or

(B) eight years experience related to building planning,
accessibility design or review, or equivalent; or

(C) four years experience related to building planning,
accessibility design or review, or equivalent, and certification as an ac-
cessibility specialist granted by a model building code organization;
and

(2) satisfactory completion of the Texas Accessibility
Academy; and

(3) pass an examination approved by the department.

(b) An applicant seeking departmental certification as a reg-
istered accessibility specialist in order to provide inspection services
shall meet the following minimum qualifications:

(1) Any one of the following:

(A) minimum of a high school diploma or equivalent;
and

(B) either

(i) four years experience related to building inspec-
tions, accessibility inspections, building planning, accessibility design
or review, or equivalent; or

(ii) two years experience related to building inspec-
tions, accessibility inspections, building planning, accessibility design
or review, or equivalent, and certification as an accessibility specialist
as granted by a model building code organization; and

(2) satisfactory completion of the Texas Accessibility
Academy; and

(3) pass an examination approved by the department.

(c) An applicant shall submit a complete application for certi-
fication on the form prescribed by the department, accompanied by all
appropriate fees. An applicant must complete all requirements, includ-
ing satisfactory completion of an examination, no later than one year
after the date the application is filed.

(d) Each applicant who satisfies all requirements will be pro-
vided a wallet card. The wallet card is the actual certificate of registra-
tion. A wall certificate will be provided to a new registrant.

(e) Endorsement codes for certificates of registration are as
follows: Plan review functions-R; Inspection functions-I; Plan review
and inspection functions-RI.

§68.75. Responsibilities of the Registered Accessibility Specialist.

(a) Registered accessibility specialists may set and collect fees
for services.

(b) Records maintained by registered accessibility specialists,
as required by department rules or procedures, are subject to the
provisions of the Texas Government Code, Chapter 552, Texas Open
Records Act.

(c) Registered accessibility specialists endorsed for plan re-
view services shall submit all required fees to the department, and com-
ply with all procedures established by the department relating to plan
reviews.

(d) Registered accessibility specialists endorsed for inspection
services shall:

(1) verify the ownership of each building or facility for
which they perform inspection services, prior to submittal of the in-
spection;

(2) submit all required fees to the department, and comply
with all procedures established by the department relating to inspec-
tions.

§68.76. Standards of Conduct for the Registered Accessibility Spe-
cialist.

(a) Competency. The registered accessibility specialist shall
be knowledgeable of and adhere to the Act, the rules, the TAS, Tech-
nical Memoranda published by the department, and all procedures es-
tablished by the department for plan reviews and inspections. It is the
obligation of the registered accessibility specialist to exercise reason-
able judgment and skill in the performance of plan reviews, inspections,
and related activities.

(b) Integrity. A registered accessibility specialist shall be hon-
est and trustworthy in the performance of plan review, inspection, and
related activities, and shall avoid misrepresentation and deceit in any
fashion, whether by acts of commission or omission. Acts or practices
that constitute threats, coercion, or extortion are prohibited.

(c) Interest. The primary interest of the registered accessibil-
ity specialist is to ensure compliance with the Act, the rules, and the
TAS. The registered accessibility specialist’s position, in this respect,
should be clear to all parties concerned while conducting plan reviews,
inspections, and related activities.

(d) Conflict of Interest. A registered accessibility specialist is
obliged to avoid conflicts of interest and the appearance of a conflict of
interest. A conflict of interest or the appearance of a conflict of interest
includes, but is not limited to, the following:

(1) performing a plan review, inspection, or a related activ-
ity on a building or facility in which a registered accessibility specialist
is an owner, either in whole or in part, or an employee of a full or partial
owner;

(2) performing a plan review, inspection, or related activity
on a building or facility in which a member of the family of the regis-
tered accessibility specialist is an owner, either in whole or in part;

(3) performing a plan review, inspection, or related activity
on a building or facility for which the design of the current project
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was created, either in whole or in part, by the registered accessibility
specialist; and

(4) performing a plan review, inspection, or related activity
on a building or facility for which the design of the current project
was created, either in whole or in part, by the registered accessibility
employer(s).

(e) Specific Rules of Conduct. A registered accessibility spe-
cialist shall not:

(1) participate, whether individually or in concert with oth-
ers, in any plan, scheme, or arrangement attempting or having as its
purpose the evasion of any provision of the Act, the rules, or the TAS;

(2) knowingly furnish inaccurate, deceitful, or misleading
information to the department, a building owner, or other person in-
volved in a plan review, inspection, or related activity;

(3) state or imply to the building owner that the department
will grant a variance;

(4) engage in any activity that constitutes dishonesty, mis-
representation, or fraud while performing a plan review, inspection, or
related activity; and

(5) perform a plan review, inspection, or related activity in
a negligent or incompetent manner.

§68.79. Contract Providers.

In addition to the specific terms of their contracts, contract providers
are subject to the same minimum qualifications, responsibilities, and
standards of conduct as registered accessibility specialists. Contract
providers are also subject to the same investigation and audit proce-
dures as registered accessibility specialists.

§68.90. Administrative Sanctions or Penalties.

(a) If a person violates any provision of Title 132A, Texas Civil
Statutes, Article 9102, any provision of Title 16, Texas Administrative
Code, Chapter 68, any provision of the Texas Accessibility Standards
(TAS), or an order of the Executive Director or Commission, proceed-
ings may be instituted to impose administrative sanctions, administra-
tive penalties, or both administrative penalties and sanctions in accor-
dance with the provisions of Title 132A, Texas Civil Statutes, Article
9102; Title 2, Texas Occupations Code, Chapter 51; and Title 16, Texas
Administrative Code, Chapter 60 of this title (relating to the Texas De-
partment of Licensing and Regulations).

(b) It is a violation of the Act for a person to perform a plan
review or inspection function of the department, unless that person is a
department employee, a registered accessibility specialist with the ap-
propriate endorsement, or a contract provider. A person who does not
hold one of these designations and performs a plan review or inspec-
tion function of the department is subject to administrative penalties in
accordance with the Act or Title 2, Texas Occupations Code, Chapter
51 and Title 16, Texas Administrative Code, Chapter 60.

(c) Cheating on an examination is grounds for denial, suspen-
sion, or revocation of a license, imposition of an administrative penalty,
or both.

§68.93. Complaints, Investigations, and Audits.

(a) Complaints. A complaint may be filed against an owner if
there is reason to believe that a building or facility is not in compliance
with the Act, the rules, or the TAS. A complaint may be filed against
a registered accessibility specialist if there is reason to believe that the
registered accessibility specialist has violated the Act, the rules, or the
TAS.

(b) Investigations and Monitoring. Owners of buildings and
facilities subject to compliance with the TAS are subject to investiga-
tion by the department. Registered accessibility specialists are subject
to investigation and monitoring by the department.

(c) Inspection and Copying of Records of Registered Accessi-
bility Specialist. A registered accessibility specialist’s records, pertain-
ing to a project for which plan review, inspection, or related activities
have been or will be performed, shall be made available for the inspec-
tion and copying by the department. The registered accessibility spe-
cialist shall make said records available within ten (10) calendar days
of receiving a written request for records from the department.

§68.100. Technical Standards and Technical Memoranda.

(a) The Texas Department of Licensing and Regulation adopts
by reference the Texas Accessibility Standards (TAS), April 1, 1994
edition.

(b) The Texas Department of Licensing and Regulation may
from time to time, publish Technical Memoranda to provide clarifica-
tion of technical matters relating to the Texas Accessibility Standards,
if such memoranda have been reviewed by the Architectural Barriers
Advisory Committee.

(c) Copies of TAS or Technical Memoranda may be obtained
at www.license.state.tx.us or by contacting the department.

§68.101. State Leases (initial or renewed).

(a) State leased buildings or facilities with an annual lease ex-
pense in excess of $12,000 shall be registered with the department by
completing a State Lease Registration form. For state leased buildings
or facilities that are being newly constructed or substantially renovated,
an Architectural Barriers Project Registration form shall also be com-
pleted.

(b) Buildings or facilities that are leased or occupied in whole
or in part for use by the state, shall meet the following requirements of
TAS:

(1) New construction shall comply with TAS 4.1.2 and
4.1.3.

(2) Additions shall comply with TAS 4.1.5.

(3) Alterations shall comply with TAS 4.1.6.

(4) Historic buildings or facilities shall comply with TAS
4.1.7.

(5) Existing buildings and facilities are ones that have not
been constructed, renovated, modified or altered since April 1, 1994.
In an existing building or facility, where alterations are not planned
or the planned alterations will not affect an area containing a primary
function, the following minimum requirements shall apply:

(A) If parking is required as part of the lease agreement
or is provided to serve the leased area, accessible parking spaces shall
comply with TAS 4.6.

(B) An accessible route from the parking area(s) shall
comply with TAS 4.3.

(C) At least one entrance serving the leased space shall
comply with TAS 4.14.

(D) If toilet rooms or bathrooms are required by the
lease agreement or are provided to serve the leased area, at least one
set of men’s and women’s toilet rooms or bathrooms or at least one
unisex toilet room or bathroom serving the leased area shall comply
with TAS 4.22 or 4.23.
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(E) Signage at toilet rooms or bathrooms shall comply
with TAS 4.30. Toilet rooms or bathrooms serving the leased area
which are not accessible shall be provided with signage complying with
TAS 4.30.1, 4.30.2, 4.30.3, 4.30.5 and 4.30.7, indicating the location of
the nearest accessible toilet room or bathroom within the facility.

(F) If drinking fountains are required by the lease agree-
ment, or are provided to serve the leased area, at least one fountain shall
comply with TAS 4.15. If more than one drinking fountain is provided,
at least 50% shall comply with TAS 4.15.

(G) If public telephones are required by the lease agree-
ment, or are provided to serve the leased area, at least one public tele-
phone shall comply with TAS 4.31.

(H) If an element or space of a lease is not specified in
this subsection but is present in a state leasehold, that element or space
shall comply with TAS 4.1.6.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104190
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 71. WARRANTORS OF VEHICLE
PROTECTION PRODUCTS
16 TAC §§71.1, 71.10, 71.21, 71.22, 71.70, 71.80, 71.90

The Texas Department of Licensing and Regulation proposes
new §§71.1, 71.10, 71.21, 71.22, 71.70, 71.80, and 71.90 con-
cerning the regulation of certain warrantors of vehicle protection
products.

These rules are necessary to implement a new regulatory pro-
gram required by Title 132, Texas Civil Statutes, Chapter 20, Ar-
ticle 9035, Vehicle Protection Product Regulatory Act. Article
9035 was enacted by Acts of the 77th Legislature; SB 714 and
HB 1214. The proposed rules related to SB 714 establish re-
quirements and set fees necessary for the registration and reg-
ulation of certain warrantors of vehicle protection products. The
proposed rules related to HB 1214 define "Commissioner" as be-
ing the Executive Director of the Texas Department of Licensing
and Regulation and define the "Executive Director" as being the
Commissioner of the Texas Department of Licensing and Regu-
lation.

Jimmy Martin, Director of Enforcement, of the Texas Department
of Licensing and Regulation, has determined that for the first
five-year period these sections are in effect there will be fiscal
implications as a result of enforcing or administering these new
rules. State government will have an increase in revenue due
to the collection of fees for certificates of registration. The av-
erage annual revenue increase for each of the first five years
these sections are in effect will be approximately $24,800, for an
approximate total amount of $124,000 for the first five-year pe-
riod. Costs to the state are expected to be approximately equal

to these revenues. There will be no fiscal implications on local
government.

Mr. Martin also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the section will be to provide industry oversight
and require warrantors of vehicle protection products to maintain
financial responsibility.

The anticipated economic effect on small businesses and per-
sons who are required to comply with the sections as proposed
will be a yearly registration fee of $500 for registrants who be-
came obligated as warrantors of 0 to 999 vehicle protection prod-
uct warranties during the twelve (12) months preceding the date
of the application; $1,000 for registrants who became obligated
as warrantors of 1,000 to 1,999 vehicle protection product war-
ranties during the twelve (12) months preceding the date of the
application; and $1,500 for registrants whom became obligated
as warrantors of 2,000 or more vehicle protection product war-
ranties during the twelve (12) months preceding the date of the
application.

The cost of compliance will not exceed the statutory limit of
$2,500 per annual registration fee.

Comments on the proposal may be submitted to Jimmy G.
Martin, Director of Enforcement, Texas Department of Licensing
and Regulation, P. O. Box 12157, Austin, Texas 78711, facsimile
(512) 475-2872, or by e-mail: jimmy.martin@license.state.tx.us.
The deadline for comments is thirty days after publication in the
Texas Register.

The new rules are proposed under Texas Occupations Code,
Chapter 51, §51.203 and Texas Civil Statutes, Article 9035, §4.
The Department interprets §51.203 as authorizing the Execu-
tive Director to adopt rules as necessary to implement this chap-
ter and any other law establishing a program regulated by the
Department. The Department interprets §4 of Article 9035 and
§41(b) of HB 1214, Acts of the 77th Texas Legislature, as autho-
rizing the Executive Director of the Texas Department of Licens-
ing and Regulation to promulgate and enforce a code of rules
and take all action necessary to assure compliance with the in-
tent and purpose of Article 9035.

The statutory provisions affected by the new rules are Texas Civil
Statutes, Article 9035, and Texas Occupations Code, Chapter
51. No other statutes, articles, or codes are affected by these
proposed new rules.

§71.1. Authority.
These rules are promulgated under the authority of Title 132, Texas
Civil Statutes, Chapter 20, Article 9035, and Title 2, Texas Occupations
Code, Chapter 51.

§71.10. Definitions.
The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Commissioner--As used in Texas Civil Statutes, Article
9035, and in these rules, has the same meaning as Executive Director.

(2) Executive Director--As used in Texas Civil Statutes,
Article 9035, and in these rules, has the same meaning as Commis-
sioner.

(3) Financial statements--A balance sheet, income state-
ment, statement of cash flows, and statement of equity reflecting the
financial condition of the subject during the most recent twelve (12)
months, prepared in accordance with generally accepted accounting
principles.
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(4) Net worth--The excess of total assets over total liabili-
ties.

(5) Nonpublic information--Information prohibited from
disclosure by statute.

§71.21. Registration Requirements - General.
(a) No person may operate as a warrantor of vehicle protection

products, or offer to be a warrantor of vehicle protection products sold
or offered in this state without first registering with the department.

(b) Registration is valid for one year from the date issued and
must be renewed annually.

(c) The required fee must accompany both initial and renewal
applications.

(d) Falsification of information on an application is cause for
denial of the application and revocation of the registration.

§71.22. Registration Requirements - Financial Security Require-
ments.

(a) Each applicant and registrant may comply with the finan-
cial security requirement under Article 9035 by:

(1) submitting proof of a reimbursement insurance policy
described in Article 9035, or

(2) presenting an audit report and audited financial state-
ments for the twelve-month period preceding the filing of the applica-
tion which demonstrate that either the applicant or the registrant, or the
parent corporation of the applicant or registrant, if there is one, has a
net worth of at least $50 million.

(b) If the applicant or registrant relies upon the net worth of its
parent corporation to satisfy the financial security requirements of Arti-
cle 9035, then the applicant or registrant must furnish sufficient written
proof that the parent corporation has agreed to guarantee the liabilities
and obligations of the applicant or registrant relating to vehicle protec-
tion products sold or offered for sale by the applicant or registrant in
this state.

§71.70. Responsibilities of Registrant.
(a) A registrant must provide the following written notification

to all purchasers of their vehicle protection products and warranties:
"Regulated by the Texas Department of Licensing and Regulation, P.
O. Box 12157, Austin, Texas 78711, 1-800-803-9202, 512-463-6599."
The notification shall be on all contracts and invoices prepared, issued,
or used by the registrant.

(b) A registrant shall notify the Department in writing within
thirty (30) days of any change in the information set forth in the regis-
trant’s application.

(c) The registrant shall allow the department to audit, examine,
and copy any and all records maintained by the registrant pursuant to
Article 9035 or relating to vehicle protection products sold or offered
for sale in this state.

(d) A registrant who is a warrantor of vehicle protection prod-
ucts shall provide a copy of the warranty to the purchaser within 45
days from the date of purchase.

(e) A registrant who is a warrantor of vehicle protection prod-
ucts shall not disclose nonpublic information obtained in connection
with the sale of a vehicle protection product in this state except to an en-
tity acting on behalf of the registrant to perform the functions required
to implement the vehicle protection product warranty who agrees not
to disclose the nonpublic information.

(f) An entity acting on behalf of the registrant under subsection
(e) of this section shall not disclose nonpublic information concerning

a consumer unless it is necessary to fulfill the terms and conditions of
the consumer’s warranty.

§71.80. Fees.

(a) All fees are non-refundable.

(b) The original and renewal registration fees shall be:

(1) $500 for registrants who became obligated as warran-
tors of 0 to 999 vehicle protection product warranties during the twelve
(12) months preceding the date of the application;

(2) $1,000 for registrants who became obligated as warran-
tors of 1,000 to 1,999 vehicle protection product warranties during the
twelve (12) months preceding the date of the application; and

(3) $1,500 for registrants who became obligated as warran-
tors of 2,000 or more vehicle protection product warranties during the
twelve (12) months preceding the date of the application.

(c) A $50 fee shall be charged for duplicate or amended regis-
tration certificates.

§71.90. Administrative Penalties and Sanctions.

If a person violates any provision of Title 132, Texas Civil Statutes,
Chapter 20, Article 9035, any provision of Title 16, Texas Administra-
tive Code, Chapter 71, or any provision of an order of the Executive
Director or Commission, proceedings may be instituted to impose ad-
ministrative penalties, administrative sanctions, or both administrative
penalties and sanctions in accordance with the provisions of Title 132,
Texas Civil Statutes, Chapter 20, Article 9035; Title 2, Texas Occu-
pations Code, Chapter 51; and Title 16, Texas Administrative Code,
Chapter 60 of this title (relating to the Texas Department of Licensing
and Regulation).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104185
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 75. AIR CONDITIONING AND
REFRIGERATION CONTRACTOR LICENSE
LAW
16 TAC §75.10, §75.100

The Texas Department of Licensing and Regulation proposes
amendments to §75.10 and §75.100 concerning the regulation
of air conditioning and refrigeration contractors.

These rules are necessary to implement statutory changes to Ti-
tle 132, Texas Civil Statutes, Article 8861, Air Conditioning and
Refrigeration Contractor License Law. The statutory changes to
Article 8861 were enacted by Acts of the 77th Legislature; HB
196 and HB 1214. The proposed rule revisions related to HB
196 change the references to codes to be applied by air condi-
tioning and refrigeration contractors performing installation ser-
vices and in fulfilling the standards of practice for their profes-
sional services. The proposed rules related to HB 1214 define
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"Commissioner" as being the Executive Director of the Texas De-
partment of Licensing and Regulation and define the "Executive
Director" as being the Commissioner of the Texas Department
of Licensing and Regulation.

Jimmy Martin, Director of Enforcement, of the Texas Depart-
ment of Licensing and Regulation, has determined that for the
first five-year period these sections are in effect there will be no
fiscal implications as a result of enforcing or administering the
proposed revised rules. There also will be no fiscal implications
on local government.

Mr. Martin also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as
a result of enforcing the section will be to provide increased in-
dustry oversight and to clarify contractors’ responsibilities under
municipal codes affecting air conditioning and refrigeration ser-
vices.

There is no anticipated economic effect on small businesses and
persons who are required to comply with the revised rules as
proposed.

Comments on the proposal may be submitted to Jimmy G.
Martin, Director of Enforcement, Texas Department of Licensing
and Regulation, P. O. Box 12157, Austin, Texas 78711, facsimile
(512) 475-2872, or by e-mail: jimmy.martin@license.state.tx.us.
The deadline for comments is thirty days after publication in the
Texas Register.

The amendments are proposed under Texas Occupations Code,
Chapter 51, §51.203 and Texas Civil Statutes, Article 8861, §3.
The Department interprets §51.203 as authorizing the Execu-
tive Director to adopt rules as necessary to implement this chap-
ter and any other law establishing a program regulated by the
Department. The Department interprets §3 of Article 8861 and
§41(b) of HB 1214, Acts of the 77th Texas Legislature, as autho-
rizing the Executive Director of the Texas Department of Licens-
ing and Regulation to promulgate and enforce a code of rules
and take all action necessary to assure compliance with the in-
tent and purpose of Article 8861.

The statutory provisions affected by the proposed amendments
related to HB 196 are Texas Occupations Code, Chapter 51 and
Texas Civil Statutes, Article 8861. The statutory provisions af-
fected by the proposed amendments related to HB 1214 are
Texas Occupations Code, Chapter 51, §51.001 and Texas Civil
Statutes, Article 8861, §2. No other statutes, articles, or codes
are affected by the proposed amendments.

§75.10. Definitions.

The following words and terms have the following meanings:

(1)-(8) (No Change).

(9) Commissioner -- As used in Texas Civil Statutes, Arti-
cle 8861, and in these rules, has the same meaning as Executive Direc-
tor.

(10) [(9)] Contracting -- Agreeing to perform work, either
verbally or in writing, or performing work, either personally or through
an employee or subcontractor.

(11) [(10)] Cryogenics -- refrigeration that deals with pro-
ducing temperatures ranging from:

(A) -250 degrees F to Absolute Zero (-459.69 degrees
F);

(B) -156.6 degrees C to -273.16 degrees C;

(C) 116.5 K to 0 K; or

(D) 209.69 degrees F to 0 degrees R.

(12) [(11)] Design of a system -- making decisions on the
necessary size of equipment, number of grilles, placement and size of
supply and return air ducts, and any other requirements affecting the
ability of the system to perform the function for which it was designed.

(13) [(12)] Direct personal supervision -- Directing and
verifying the design, installation, construction, maintenance, service,
repair, alteration, or modification of an air conditioning, refrigeration,
process cooling, or process heating product or equipment for compli-
ance with mechanical integrity.

(14) [(13)] Employee -- An individual who performs tasks
assigned to him by his employer. The employee is subject to the de-
duction of social security and federal income taxes from his pay. An
employee may be full time, part time, or seasonal. Simultaneous em-
ployment with a temporary employment agency, a staff leasing agency,
or other employer does not affect his status as an employee.

(15) [(14)] Employer -- One who employs the services of
others, pays their wages, deducts the required social security and fed-
eral income taxes from the employee’s pay, and directs and controls the
employee’s performance.

(16) Executive Director -- as used in Texas Civil Statutes,
Article 8861, and in these rules, has the same meaning as Commis-
sioner.

(17) [(15)] Full time employee -- an employee who is
present on the job 40 hours a week, or at least 80% of the time the
company is offering air conditioning and refrigeration contracting
services to the public, whichever is less.

(18) [(16)] Licensee -- an individual holding a license of
the class and endorsement appropriate to the work performed under the
Act and these rules.

(19) [(17)] Permanent office -- Any business location at
which contractual agreements to perform work requiring a license un-
der the Act are arranged and where supervising control for those con-
tracts originate. Temporary construction sites or other locations at
which employees of a licensee work under contract to provide service,
maintenance and repair work are not permanent offices.

(20) [(18)] Primary process medium -- a refrigerant
or other primary process fluid that is classified in the current
ANSI/ASHRAE Standard 34 as Safety Group A1, A2, B1, or B2.
Safety Groups A3 and B3 refrigerants are specifically excluded.

(21) [(19)] Proper installation -- installing air conditioning
or refrigeration equipment in accordance with:

(A) applicable municipal ordinances and codes adopted
by a municipality where the installation occurs;

(B) the least [most] stringent current Uniform Mechan-
ical Code [Codes, Standard Mechanical Code, Standard Gas Code],
International Mechanical Code, and International Fuel Gas Code in ar-
eas where no code has been adopted;

(C) the manufacturer’s instructions; and

(D) all requirements for safety and the proper perfor-
mance of the function for which the equipment or product was de-
signed.

(22) [(20)] Repair work -- diagnosing and repairing prob-
lems with air conditioning, commercial refrigeration, or process cool-
ing or heating equipment, and remedying or attempting to remedy the
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problem. Repair work does not mean simultaneous replacement of the
condensing unit, furnace, and evaporator coil.

§75.100. Technical Requirements.
(a)-(d) (No Change)

(e) Standards

(1) The standard for the practice of air conditioning and
refrigeration in a municipality is the code the municipality adopted by
ordinance, provided that the ordinance does not make the code less
strict than the current [2000] edition of the code adopted.

(2) The standards for the practice of air conditioning and
refrigeration in an area where no code has been adopted is the least
strict applicable provision of the current [2000] International Mechan-
ical Code or the current [2000] Uniform Mechanical Code.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104187
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-7348

♦ ♦ ♦
CHAPTER 80. LICENSED COURT
INTERPRETERS
16 TAC §§80.1, 80.10, 80.20, 80.22, 80.24, 80.70, 80.80, 80.90

The Texas Department of Licensing and Regulation proposes
new §§80.1, 80.10, 80.20, 80.22, 80.24, 80.70, 80.80, and 80.90
concerning the licensing and regulation of court interpreters for
individuals who do not communicate in English.

These rules are necessary to implement a new licensing and
regulatory program required by Title 2, Texas Government Code,
Chapter 57. Title 2, Texas Government Code, Chapter 57 was
enacted by Acts of the 77th Legislature; HB 2735 and HB 1214.
The proposed rules related to HB 2735 establish requirements
and set fees necessary for the licensure and regulation of court
interpreters for individuals who do not communicate in English.
The proposed rules related to HB 1214 define "Commissioner"
as being the Executive Director of the Texas Department of Li-
censing and Regulation and define the "Executive Director" as
being the Commissioner of the Texas Department of Licensing
and Regulation.

Jimmy Martin, Director of Enforcement, of the Texas Depart-
ment of Licensing and Regulation, has determined that for the
first five-year period these sections are in effect there will be fis-
cal implications as a result of enforcing or administering these
new rules. State government will have an increase in revenue
due to the collection of fees for original applications, renewal ap-
plications, duplicate licenses, and language examinations. The
average annual revenue increase for each of the first five years
these sections are in effect will be approximately $167,525, for an
approximate total amount of $837,625 for the first five-year pe-
riod. Costs to the state are expected to be approximately equal
to these revenues. There will be no fiscal implications on local
government.

Mr. Martin also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the sections will be to increase the efficiency
and reliability of the judicial system, and to ensure equal access
to the system regardless of a person’s ability to communicate in
English.

The anticipated economic effect on small businesses and per-
sons who are required to comply with the sections as proposed
will be an initial application fee of $200, an annual renewal fee
of $100, a duplicate license fee of $50, a $50 fee to add another
language endorsement to an existing license, and a language
examination fee of $100 for each language test administered.

Comments on the proposal may be submitted to Jimmy G. Mar-
tin, Director of Enforcement, Texas Department of Licensing and
Regulation, P.O. Box 12157, Austin, Texas 78711, facsimile (512)
475-2872, or by e-mail: jimmy.martin@license.state.tx.us. The
deadline for comments is thirty days after publication in the Texas
Register.

The new rules are proposed under Texas Occupations Code,
Chapter 51, §51.203 and Title 2, Texas Government Code,
Chapter 57, §57.043(b). The Department interprets §51.203 as
authorizing the Executive Director to adopt rules as necessary
to implement this chapter and any other law establishing
a program regulated by the Department. The Department
interprets §57.043(b) of Chapter 57 and §41(b) of HB 1214,
Acts of the 77th Texas Legislature, as authorizing the Executive
Director of the Texas Department of Licensing and Regulation
to promulgate and enforce a code of rules and take all action
necessary to assure compliance with the intent and purpose of
Chapter 57.

The statutory provisions affected by the new rules are Title 2,
Texas Government Code, Chapter 57, and Texas Occupations
Code, Chapter 51. No other statutes, articles, or codes are af-
fected by these proposed new rules.

§80.1. Authority.

These rules are promulgated under the authority of Title 2, Texas Gov-
ernment Code, Chapter 57, and Title 2, Texas Occupations Code, Chap-
ter 51.

§80.10. Definitions.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) Commissioner--As used in Title 2, Texas Government
Code, Chapter 57, and in these rules, has the same meaning as Execu-
tive Director.

(2) Dishonorable--Lacking in integrity, indicating an intent
to deceive or take unfair advantage of another person, or bringing dis-
repute to the profession of court interpretation.

(3) Executive Director--As used in Title 2, Texas Govern-
ment Code, Chapter 57, and in these rules, has the same meaning as
Commissioner.

(4) Unethical--Conduct that does not conform to generally
accepted standards of conduct for professional court interpreters.

§80.20. Licensing Requirements - General.

(a) Prior to performing court interpretation services, a person
first must obtain a court interpreter license from the Department with a
language endorsement for each language that the applicant will inter-
pret.
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(b) A person seeking to be licensed as a court interpreter must
file an application with the Department using Department forms for
this purpose and must pay a non-refundable license application filing
fee at the time the application is filed with the Department.

§80.22. License Requirements - Examination.
Except as provided by §80.24 of this title (relating to Licensing Re-
quirements-Waiver of Examination Requirement), each applicant must
pass all parts of a Department approved language examination before
the applicant will be licensed as a court interpreter for that language.

§80.24. License Requirements - Waiver of Examination Requirement.
(a) Upon acceptable proof of an applicant’s qualifications, the

Executive Director may waive the examination requirement of §80.22
of this title (relating to Licensing Requirements - Examination), if the
application is submitted prior to January 1, 2002.

(b) Acceptable proof of an applicant’s qualifications may in-
clude any or all of the following:

(1) a written reference from an officer of a court, including
administrative hearing proceedings, stating that the applicant has acted
as a court interpreter in that court, and that the applicant has demon-
strated proficiency interpreting in a specific language;

(2) the results of an examination passed within the two
years preceding the filing of the application; and

(3) any other proof the Executive Director may deem ap-
propriate.

§80.70. Responsibilities of Licensee - General.
(a) A licensee must provide the following written notification

to the court: "Regulated by The Texas Department of Licensing and
Regulation, P.O. Box 12157, Austin, Texas 78711, 1-800-803-9202,
512-463-6599." The notification shall also be included on all contracts
and invoices for court interpreter services.

(b) A licensee shall present their court interpreter license upon
the request of a court or an officer of the court.

(c) A licensee shall notify the Department, in writing, within
thirty (30) days of any change in the information set forth in the li-
censee’s application.

§80.80. Fees.
(a) All fees are non-refundable.

(b) The original license application filing fee shall be $200.

(c) The renewal application filing fee shall be $100.

(d) The fee for obtaining a duplicate license, making a change
in name or address, or obtaining an additional language endorsement
shall be $50 each.

(e) Each language examination shall have a separate fee of $60
for the written examination and $40 for the oral examination.

§80.90. Sanctions - Administrative Sanctions/Penalties.
If a person violates any provision of Title 2, Texas Government Code,
Chapter 57, any provision of 16 Texas Administrative Code, Chapter
80, or any provision of an order of the Executive Director or Commis-
sion, proceedings may be instituted to impose administrative penalties,
administrative sanctions, or both administrative penalties and sanctions
in accordance with the provisions of Title 2, Texas Occupations Code,
Chapter 51, or 16 Texas Administrative Code, Chapter 60 (relating to
the Texas Department of Licensing and Regulation).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104186
William H. Kuntz, Jr.
Executive Director
Texas Department of Licensing and Regulation
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-7348

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 23. TEXAS REAL ESTATE
COMMISSION

CHAPTER 535. PROVISIONS OF THE REAL
ESTATE LICENSE ACT
SUBCHAPTER F. EDUCATION, EXPERIENCE,
EDUCATIONAL PROGRAMS, TIME PERIODS
AND TYPE OF LICENSE
22 TAC §535.62

The Texas Real Estate Commission (TREC) proposes an
amendment to §535.62, concerning acceptable courses of
study. Section 535.62 establishes the guidelines for TREC’s
acceptance of core real estate courses from license applicants.
Under the current section, a proctor must conduct the exam-
ination for a correspondence course offered by a college or
university. The proposed amendment would clarify how the
examination must be graded by the instructor or provider, and
would permit the course provider to conduct the examination
by use of a computer, thus allowing students to take the course
examination online or at a site designated by the provider.
Whether the examination is conducted by proctor or by com-
puter, the proposed amendment section would require the
provider to ensure that the examinee is the same person as the
person who seeks course credit. The amendment would permit
correspondence course providers to employ the same exami-
nation alternatives that exist for providers who use alternative
delivery systems, such as computers, for their courses.

Mark A. Moseley, general counsel, has determined that for the
first five-year period the section is in effect there will be no fis-
cal implications for the state or for units of local government as a
result of enforcing or administering the section. There is no an-
ticipated impact on small businesses, micro businesses or local
or state employment as a result of implementing the section.

Mr. Moseley also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be greater flex-
ibility in the offering of examinations for correspondence courses.
There is no anticipated economic cost to persons who are re-
quired to comply with the proposed section.

Comments on the proposal may be submitted to Mark A. Mose-
ley, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

The amendment is proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary for
the performance of its duties.
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The statute which is affected by this proposal is Texas Civil
Statutes, Article 6573a.

§535.62. Acceptable Courses of Study.

(a)-(c) (No change.)

(d) A core real estate course also must meet each of the fol-
lowing requirements to be accepted.

(1)-(4) (No change.)

(5) For a correspondence course, the course must have been
offered by an accredited college or university, and students receiving
credit for the course must pass either: [successful completion of a writ-
ten final examination was a requirement for receiving credit from the
provider, and the examination was administered under controlled con-
ditions to positively identified students]

(A) a proctored final examination administered under
controlled conditions to positively identified students and graded by
the instructor or, if the examination is being graded mechanically or by
use of a computer, by the provider, using answer keys approved by the
instructor or provider; or

(B) an examination by use of a computer under condi-
tions that satisfy the commission that the examinee is the same person
who seeks course credit .

(6)-(9) (No change.)

(e)-(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 17, 2001.

TRD-200104109
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 465-3910

♦ ♦ ♦
SUBCHAPTER G. MANDATORY
CONTINUING EDUCATION
22 TAC §535.71, §535.72

The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.71, concerning approval of mandatory contin-
uing education (MCE) providers, courses and instructors and
§535.72, concerning presentation of courses, advertising and
records.

Under current §535.71, MCE correspondence course examina-
tions must be conducted by a proctor. The proposed amend-
ment would clarify how the examination must be graded by the
instructor or provider and would permit the course provider to
conduct the examination by use of a computer, thus allowing
students to take the course examination online or at a site des-
ignated by the provider. Whether the examination is conducted
by proctor or by computer, the section would require the provider
to ensure that the examinee is the same person as the person
who seeks course credit. The amendment would permit corre-
spondence course providers to employ the same examination
alternatives that exist for providers who use alternative delivery

systems, such as computers. The amendment to §535.71 also
would adopt by reference a revised form, MCE 9-4, Alternative
Instructional Methods Reporting Form, which would be used by
the provider to report the student’s passing of the examination
and successful completion of the course. The report form has
been rearranged for clarity, and additional language has been
added to emphasize the provider’s obligation to submit the form
to TREC. If the provider administers the examination on line, the
section relating to the proctor would not be completed.

The amendment to §535.72 updates a reference to the revised
reporting form.

Mark A. Moseley, general counsel, has determined that for the
first five-year period the sections are in effect there will be no fis-
cal implications for the state or for units of local government as a
result of enforcing or administering the sections. There is no an-
ticipated impact on small businesses, micro businesses or local
or state employment as a result of implementing the sections.

Mr. Moseley also has determined that for each year of the first
five years the sections as proposed are in effect the public benefit
anticipated as a result of enforcing the sections will be greater
flexibility in the offering of examinations for MCE correspondence
courses. There is no anticipated economic cost to persons who
are required to comply with the proposed sections.

Comments on the proposal may be submitted to Mark A. Mose-
ley, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.

The amendments are proposed under Texas Civil Statutes, Arti-
cle 6573a, §5(h), which authorizes the Texas Real Estate Com-
mission to make and enforce all rules and regulations necessary
for the performance of its duties.

The statute which is affected by this proposal is Texas Civil
Statutes, Article 6573a.

§535.71. Mandatory Continuing Education: Approval of Providers,
Courses and Instructors.

(a)-(b) (No change.)

(c) The commission adopts by reference the following forms
published and available from the commission, P.O. Box 12188, Austin,
Texas, 78711-2188:

(1)-(7) (No change.)

(8) MCE Form 9-4 [9-3], Alternative Instructional Meth-
ods Reporting Form;

(9)-(13) (No change.)

(d)-(o) (No change.)

(p) Correspondence courses. The commission may approve
a provider to offer an MCE course by correspondence subject to the
following conditions:

(1)-(2) (No change.)

(3) students receiving MCE credit for the course must pass
either:

(A) a proctored written examination administered un-
der controlled conditions to positively identified students, at a location
and by an official approved by the commission and graded by the in-
structor or, if the examination is being graded mechanically or by use
of a computer, by the provider, using answer keys approved by the in-
structor or provider; or
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(B) an examination by use of a computer under condi-
tions that satisfy the commission that the examinee is the same person
who seeks MCE credit; and

(4) written course work required of students must be
graded by an approved instructor or the provider’s coordinator or
director, who is available to answer students’ questions or provide
assistance as necessary, using answer keys approved by the instructor
or provider[; and]

[(5) final examinations must be graded by the instructor or,
if the examination is being graded mechanically or by use of a com-
puter, by the provider, using answer keys approved by the instructor or
provider].

(q)-(r) (No change.)

§535.72. Mandatory Continuing Education: Presentation of
Courses, Advertising and Records.

(a)-(c ) (No change.)

(d) Providers of MCE correspondence or alternative delivery
method courses shall furnish each student with an Alternative Instruc-
tional Methods Reporting Form, MCE Form 9-4 [9-3], at the time of
the final examination. Upon successful completion of the examination
the student shall sign MCE Form 9-4 [9-3]. To report successful course
completion the provider shall file the completed MCE Form 9-4 [9-3]
with the commission.

(e)-(o) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 17, 2001.

TRD-200104108
Mark A. Moseley
General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 465-3900

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 169. ZOONOSIS CONTROL
SUBCHAPTER E. DOG AND CAT
STERILIZATION
25 TAC §169.101

The Texas Department of Health (department) proposes an
amendment to §169.101 concerning the Animal Friendly Advi-
sory Committee (committee). The committee provides advice
to the Texas Board of Health (board) on the dispensing of
grant money in the animal friendly account. The committee is
governed by the Health and Safety Code, §828.014.

In 1993, the Texas Legislature passed Senate Bill 383 (now
codified in the Government Code, Chapter 2110) which requires
that each state agency adopt rules on advisory committees.

The rules must state the purpose and tasks of the committee,
describe the manner in which the committee will report to the
agency, and establish a date on which the committee will be au-
tomatically abolished unless the governing body of the agency
affirmatively votes to continue the committee’s existence.

In 1998, the board established a rule relating to the Animal
Friendly Advisory Committee. The rule states that the commit-
tee will automatically be abolished on September 1, 2001. The
board has now reviewed and evaluated the committee and has
determined that the committee should continue in existence
until September 1, 2005.

This section amends provisions relating to the operation of the
committee. Specifically, language is revised to reflect a change
in the applicable law from the Texas Civil Statutes to the Govern-
ment Code; to clarify that, according to statute, the committee
makes recommendations to the department regarding applica-
tions for grants funded through the animal friendly account; to
continue the committee until September 1, 2005; to change the
term of office for committee members to four years expiring on al-
ternating even-numbered years; to change the process for filling
vacancies in the offices of presiding officer and assistant presid-
ing officer; to clarify how the committee will conduct meetings in
accordance with the Open Meetings Act; and to clarify that the
committee must prepare an annual report to the board.

Jacquelyn McDonald, Director of the Office of the Board of
Health, has determined that for each year of the first five years
the section is in effect, there will be no fiscal implications for
state and local government as a result of amending the section
as proposed. There will be no costs to small business or
micro-business resulting from compliance with this section, as
this section addresses only continuance of the committee and
terms of office. There are no anticipated economic costs to
persons who are required to comply with the section proposed.
There is no anticipated impact on local employment.

Ms. McDonald has also determined that for each of the first five
years the section is in effect, the public benefit anticipated as a
result of amending the section will be to provide a continuance
of the committee, and to create a greater continuity of work due
to the staggered terms of office.

Comments on the proposed section may be submitted to Jacque-
lyn McDonald, Director, Office of the Board of Health, Texas De-
partment of Health, 1100 West 49th Street, Austin, Texas 78756,
(512)458-7484. Comments will be accepted for 30 days follow-
ing publication of this proposal in the Texas Register.

The amendment is proposed under Health and Safety Code,
§828.015, Animal Friendly Advisory Committee, which requires
that the commissioner of health establish an advisory committee;
§12.001 which provides the Texas Board of Health with the au-
thority to adopt rules for the performance of every duty imposed
by law on the Texas Board of Health, the Texas Department of
Health, and the Commissioner of Health; and Government Code
§2110.005 which requires the department to adopt rules stating
the purpose and tasks of its advisory committees.

The amendment affects Health and Safety Code, Chapter 828.

§169.101. Animal Friendly Advisory Committee.

(a) The committee. An advisory committee shall be appointed
under and governed by this section.

(1) (No change.)
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(2) The committee is required to be established by the com-
missioner of health (commissioner) by the Texas Health and Safety
Code, § [Chapter] 828.015, Dog and Cat Sterilization.

(b) Applicable law. The committee is subject to Government
Code, Chapter 2110, relating to [Texas Civil Statutes, Article 6252-33
concerning] state agency advisory committees.

(c) Purpose. The purpose of the committee is to provide advice
to the Texas Board of Health (board) on the dispensing of grant money
in the animal friendly [license plates] account.

(d) Tasks.

(1)-(2) (No change.)

(3) The committee shall review and make recommenda-
tions to the Texas Department of Health (department) [board] on appli-
cations submitted to the department [Texas Department of Health (de-
partment)] for grants funded with money credited to the animal friendly
account.

(e) Review and duration. By September 1, 2005, [September
1, 2001,] the commissioner will initiate and complete a review of the
committee to determine whether the committee should be continued,
consolidated with another committee, or abolished. If the committee
is not continued or consolidated, the committee shall be abolished on
that date.

(f) (No change.)

(g) Terms of office. The term of office of each member shall
be four [two] years.

(1) Members shall be appointed for staggered terms expir-
ing [so that the terms of four members expire] on January 31 of each
even-numbered [odd-numbered] year [and the terms of the remaining
members expire on January 31 of each even-numbered year].

(2) Those members whose terms expire on January 31,
2003, will be extended to January 31, 2004.

(3) [(2)] If a vacancy occurs, a person shall be appointed to
serve the unexpired portion of that term.

(h) Officers. The commissioner shall designate one member
as presiding officer of the committee and one other member as the as-
sistant presiding officer.

(1)-(3) (No change.)

(4) If the office of assistant presiding officer becomes va-
cant, it may be filled temporarily by vote of the committee until a suc-
cessor is appointed by the commissioner. [In the event of a vacancy in
the offices of presiding officer or assistant presiding officer, the com-
missioner shall appoint a member to preside for the remainder of the
term.]

(5)-(6) (No change.)

(7) The presiding officer and assistant presiding officer
serving on January 1, will continue to serve until the commissioner
appoints their successors.

(i) Meetings. The committee shall meet only as necessary to
conduct committee business.

(1)-(2) (No change.)

(3) The committee is not a "governmental body" as defined
in the Open Meetings Act. However, in order to promote public par-
ticipation, each meeting of the committee shall be announced and con-
ducted in accordance with the Open Meetings Act, Texas Government

Code, Chapter 551, with the exception that the provisions allowing ex-
ecutive sessions shall not apply. [Each meeting of the committee shall
be announced and conducted in accordance with the Open Meetings
Act, Texas Government Code, Chapter 551.]

(4)-(7) (No change.)

(j)-(n) (No change.)

(o) Reports to board. The committee shall file an annual writ-
ten report with the board [commissioner].

(1)-(3) (No change.)

(p) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 16, 2001.

TRD-200104100
Susan Steeg
General Counsel
Texas Department of Health
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 458-7236

♦ ♦ ♦
PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 411. STATE AUTHORITY
RESPONSIBILITIES
SUBCHAPTER H. INTERSTATE TRANSFER
25 TAC §§411.351 - 411.362

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Texas Department of Mental Health and Mental Retardation or in
the Texas Register office, Room 245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) proposes the repeals of §§411.351 - 411.362 of
Chapter 411, Subchapter H, concerning interstate transfer. New
§§411.351 - 411.362 of Chapter 411, Subchapter H, concerning
the same, which would replace the repealed sections, are con-
temporaneously proposed in this issue of the Texas Register.

The repeals would allow for the adoption of new sections gov-
erning the same matters.

Cindy Brown, Chief Financial Officer, has determined that for
each year of the first five years the proposed repeals are in ef-
fect, the proposed repeals do not have foreseeable significant
implications relating to cost or revenue of the state or local gov-
ernments.

Kenny Dudley, Director, State Mental Health Facilities, has de-
termined that, for each year of the first five years the proposed
repeals are in effect, the public benefit expected as a result of
the adoption of the new rules is the provision of clear and con-
cise information regarding the interstate transfer of persons with
mental illness and mental retardation. It is anticipated that there
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would be no economic cost to persons required to comply with
the proposed repeals.

It is anticipated that the proposed repeals will not affect a local
economy.

It is anticipated that the proposed repeals will not have an ad-
verse economic effect on small businesses or micro businesses
because new rules, which would not significantly alter require-
ments for small business or micro businesses, are proposed to
replace the repealed rules.

Written comments on the proposal may be sent to Linda Lo-
gan, Director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.

These sections are proposed for repeal under the Texas Health
and Safety Code, §532.015(a), which provides the Texas Mental
Health and Mental Retardation Board with broad rulemaking
authority, and the Interstate Compact on Mental Health, Texas
Health and Safety Code, Chapter 612, which authorizes the
adoption of rules to carry out the compact more effectively.

The proposed repeals would affect the Texas Health and Safety
Code, Chapter 612, §571.008, and §533.011.

§411.351. Purpose.
§411.352. Application.
§411.353. Definitions.
§411.354. Prerequisite for Transfer.
§411.355. Legal Basis for Institutionalization.
§411.356. Coordinating Requests for Interstate Transfer.
§411.357. Requests for Persons with Mental Retardation To Be
Transferred from Texas.
§411.358. Requests for Persons with Mental Illness To Be Trans-
ferred from Texas.
§411.359. Requests for Persons with Mental Retardation To Transfer
to Texas.
§411.360. Requests for Persons with Mental Illness To Transfer to
Texas.
§411.361. Exhibits.
§411.362. References.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 19, 2001.

TRD-200104178
Andrew Hardin
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 206-5216

♦ ♦ ♦
25 TAC §§411.351 - 411.362

The Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR) proposes new §§411.351 - 411.362 of Chap-
ter 411, Subchapter H, concerning interstate transfer. Existing
§§411.351 - 411.362 of Chapter 411, Subchapter H, concerning
the same, which the new sections would replace, are contempo-
raneously proposed for repeal in this issue of the Texas Register.

The subchapter would describe the procedures for transferring
persons with mental retardation and mental illness between a

TDMHMR facility and other states. The procedures contained in
the subchapter comply with state statute; reflect current practice
which as been determined to be an effective, efficient, and com-
passionate manner of interstate transfer; and facilitate coordina-
tion with other states that are parties to the Interstate Compact
on Mental Health as well as the five state that are not parties to
the compact.

A key difference between the proposed new sections and the
sections proposed for repeal is that the prerequisite for transfer
in the proposed new sections allows the legally authorized repre-
sentative of the person to be transferred to be living in the state
of proposed transfer, rather than to be a resident of the state.
The proposed new sections also state that voluntary admission
to a TDMHMR mental health and mental retardation facility is ac-
complished in accordance with applicable rules.

Cindy Brown, Chief Financial Officer, has determined that for
each year of the first five years the proposed new rules are in
effect, enforcing or administering the rules does not have fore-
seeable significant implications relating to cost or revenue of the
state or local governments because the proposed new rules are
not significantly different from the rules proposed for repeal.

Kenny Dudley, Director, State Mental Health Facilities, has de-
termined that, for each year of the first five years the proposed
new rules are in effect, the public benefit expected is the pro-
vision of clear and concise information regarding the interstate
transfer of persons with mental illness and mental retardation. It
is anticipated that there would be no additional economic cost
to persons required to comply with the proposed rules because
they do not impose additional requirements on such persons.

It is anticipated that the proposed new rules will not affect a local
economy because the rules do not significantly alter the require-
ments contained in the rules proposed for repeal, which did not
affect a local economy.

It is anticipated that the proposed new rules will not have an ad-
verse economic effect on small businesses or micro-businesses
because the rules do not significantly alter the requirements con-
tained in the rules proposed for repeal.

Written comments on the proposal may be sent to Linda Lo-
gan, Director, Policy Development, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668, within 30 days of publication.

These sections are proposed under the Texas Health and Safety
Code, §532.015(a), which provides the Texas Mental Health
and Mental Retardation Board with broad rulemaking authority,
and the Interstate Compact on Mental Health, Texas Health and
Safety Code, Chapter 612, which authorizes the adoption of
rules to carry out the compact more effectively.

These proposed sections would affect the Texas Health and
Safety Code, Chapter 612, §571.008, and §533.011.

§411.351. Purpose.
The purpose of this subchapter is to implement Texas laws authorizing
the transfer of persons with mental retardation and mental illness be-
tween Texas and other states.

§411.352. Application.
This subchapter applies to the Texas Department of Mental Health and
Mental Retardation and all of its facilities and local authorities.

§411.353. Definitions.
The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:
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(1) Family member--The person’s spouse, parent, sibling,
adult child, or any individual the person identifies as playing a signifi-
cant role in the person’s life.

(2) Informed consent--The knowing agreement of the per-
son or the person’s legally authorized representative (LAR) to a pro-
posed transfer, given under the person’s or LAR’s ability to exercise
free power of choice without undue inducement or any element of
force, fraud, deceit, duress, or other form of constraint or coercion.

(3) Interstate compact coordinator (ICC)--The employee
at TDMHMR’s Central Office responsible for coordinating interstate
transfers.

(4) Legally authorized representative (LAR)--An individ-
ual authorized by law to act on behalf of a person with regard to a matter
described in this subchapter, and who may include a parent. guardian,
or managing conservator of a child or adolescent, or a guardian of a
person who is an adult.

(5) Local authority--An entity designated by the
TDMHMR commissioner in accordance with the Texas Health and
Safety Code, §533.035(a).

(6) Person--The individual for whom interstate transfer is
requested.

(7) State mental health facility--A state hospital or a state
center with an inpatient component that is operated by TDMHMR.

(8) State mental retardation facility--A state school or a
state center with a mental retardation residential component that is op-
erated by TDMHMR.

(9) TDMHMR--The Texas Department of Mental Health
and Mental Retardation.

(10) TDMHMR facility--A state mental health facility or a
state mental retardation facility.

(11) Transfer--The importation or deportation of a person
under the provisions of the Texas Mental Health Code, Texas Health
and Safety Code, Title 7, §571.008; the Texas Mental Health and Men-
tal Retardation Act, Texas Health and Safety Code, Title 7, §533.011
and §533.014(a)(3); or the Interstate Compact on Mental Health, Texas
Health and Safety Code, Title 7, Chapter 612.

§411.354. Prerequisite for Transfer.
(a) To transfer a person to another state from a TDMHMR fa-

cility:

(1) the person must be a resident or former resident of the
receiving state;

(2) the person’s LAR must be living in the receiving state;
or

(3) the person must have a family member, who plays or
who will play a significant role in the person’s life, living in the receiv-
ing state.

(b) To transfer a person from an institution in another state to
a TDMHMR facility:

(1) the person must be a resident of Texas;

(2) the person’s LAR must be living in Texas; or

(3) the person must have a family member, who plays or
who will play a significant role in the person’s life, living in Texas.

§411.355. Legal Basis for Institutionalization.
(a) Persons with mental illness or mental retardation who are

involuntarily committed by another state and who are transferred to

Texas may be detained for a period not to exceed 96 hours. Detention
in excess of 96 hours may only be in accordance with:

(1) a voluntary admission to a Texas facility;

(2) a commitment order of a Texas court; or

(3) an order of protective custody.

(b) An appropriate court in the county of a state mental health
facility or local authority’s location is authorized to conduct commit-
ment proceedings of persons transferred to the state mental health fa-
cility or local authority from another state.

(c) Court commitments of persons with mental retardation to
a state mental retardation facility are accomplished in accordance with
the Texas Health and Safety Code, §593.041 and §593.052.

(d) Voluntary admission of a person with mental retardation to
a state mental retardation facility is accomplished in accordance with
Chapter 412, Subchapter F of this title (relating to Continuity of Ser-
vices--State Mental Retardation Facilities).

(e) Voluntary admission of a person with mental illness to a
state mental health facility is accomplished in accordance with Chap-
ter 402, Subchapter A of this title (relating to Admissions, Transfers,
Absences, and Discharges--Mental Health Facilities).

§411.356. Coordinating Requests for Interstate Transfer.
All requests for interstate transfer are coordinated by the Interstate
Compact Coordinator (ICC), Texas Department of Mental Health and
Mental Retardation, P.O. Box 12668, Austin, Texas 78711-2668. The
ICC does not discriminate against any person or individual on the
grounds of race, color, national origin, religion, sex, age, disability, or
political affiliation.

§411.357. Requests for Persons with Mental Retardation To Be
Transferred from Texas.

(a) Requests for interstate transfer may be initiated by the per-
son, a family member of the person, or the person’s LAR. Regardless
of who initiates the request for transfer, the preferences of the adult
person who has not been adjudicated incompetent prevail.

(b) In response to a transfer request, the TDMHMR facility in
which the person resides is responsible for obtaining informed consent
to the transfer from the person or the person’s LAR and completing
the "Consent to Interstate Transfer and to Release Confidential Infor-
mation" form and the "Request for Interstate Transfer" form, which are
referenced as Exhibits A and B, respectively in §411.361 of this title
(relating to Exhibits).

(c) The TDMHMR facility forwards to the ICC:

(1) documentation of the person’s prerequisite for transfer
to the receiving state, in accordance with §411.354(a) of this title (re-
lating to Prerequisite for Transfer);

(2) documentation of staff’s discussion with the person
regarding the proposed transfer and/or if appropriate documentation
of staff’s contact with the person’s family, friends, or other available
sources in ascertaining whether the transfer is in the person’s best
interest;

(3) the completed "Consent to Interstate Transfer and to
Release Confidential Information" form;

(4) the completed "Request for Interstate Transfer" form;

(5) a copy of the person’s diagnosis of mental retardation;

(6) a copy of the person’s comprehensive medical history,
including any medical evaluations, current physician’s orders, and list
of current medications;
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(7) a summary of the person’s social history, including a
copy of any psychological evaluations;

(8) documentation that committing court has been notified
of the proposed transfer, if applicable;

(9) copies of the person’s current individual habilitation
plan and annual planning conference documents;

(10) guardianship or other legal documentation pertaining
to the individual requesting transfer; and

(11) a brief cover letter signed by the TDMHMR facility
chief executive officer or designee stating the circumstances or reasons
for requesting the transfer.

(d) While the request for transfer is pending, the TDMHMR
facility is responsible for informing the ICC of any changes in the per-
son’s status, the request, or of anything that would affect the transfer
request.

(e) Upon receipt of the elements described in subsection (c) of
this section, the ICC contacts the receiving state and makes a reasonable
effort to obtain authorization for the transfer.

(f) If the receiving state decides to accept the person for im-
mediate transfer, then the TDMHMR facility shall:

(1) make all travel arrangements, choosing the most com-
fortable and expeditious mode of travel that is acceptable to the person
being transferred and/or the LAR;

(2) be responsible for all transfer expenses;

(3) ensure that arrangements are made for an escort or es-
corts to accompany and assist the person in reaching the final destina-
tion;

(4) ensure that the following items accompany the person
upon transfer to the receiving state:

(A) a copy of the person’s birth certificate or appropri-
ate substitute;

(B) all legal documents;

(C) the person’s Social Security card;

(D) a copy of the person’s immunization record;

(E) a copy of the person’s weight and height record;

(F) a copy of the person’s seizure record, if appropriate;

(G) a copy of the person’s treatment and diet record;

(H) Medicaid, Medicare, or third-party insurance cards,
if available;

(I) a copy of the person’s current nursing care plan;

(J) a summary of the person’s medical history, includ-
ing all major surgeries, and significant acute illnesses and injuries re-
quiring hospitalization or long recovery period;

(K) a summary of the person’s medication history, in-
cluding start/stop dates and dose ranges, effectiveness of all long-term
medications, and antibiotic use including dates, effectiveness, sensitiv-
ities, and allergies;

(L) a summary of the person’s dental history, includ-
ing all oral surgeries, extractions, restorations, appliances, and types of
anesthesia required for dental work;

(M) copies of all the person’s laboratory reports of ex-
ams conducted within the past 30 days and any additional significant
reports made within the past year (including, X-ray, EEG, and EKG);

(N) all personal belongings;

(O) transfer program summary; and

(P) the previously agreed-upon supply of all prescribed
medication, not to exceed a 14-day supply; and

(5) inform the ICC in writing within 14 days after the trans-
fer is complete.

(g) The ICC ensures that all authorized parties are informed
of the progress made on the transfer request as allowed by the signed
"Consent to Interstate Transfer and to Release Confidential Informa-
tion" form.

§411.358. Requests for Persons with Mental Illness To Be Trans-
ferred from Texas.

(a) Requests for interstate transfer may be initiated by the per-
son, a family member of the person, or the person’s LAR. Regardless
of who initiates the request for transfer, the preferences of the adult
person who has not been adjudicated incompetent prevails.

(b) In response to a transfer request, the TDMHMR facility in
which the person resides is responsible for obtaining informed consent
to the transfer from the person or the person’s LAR and completing
the "Consent to Interstate Transfer and to Release Confidential Infor-
mation" form and the "Request for Interstate Transfer" form, which are
referenced as Exhibits A and B, respectively in §411.361 of this title
(relating to Exhibits).

(c) The TDMHMR facility forwards to the ICC:

(1) documentation of the person’s prerequisite for transfer
to the receiving state, in accordance with §411.354(a) of this title (re-
lating to Prerequisite for Transfer);

(2) documentation of staff’s discussion with the person re-
garding the proposed transfer and documentation of staff’s contact with
the person’s family, friends, or other available sources in ascertaining
whether the transfer would be in the person’s best interest;

(3) the completed "Consent to Interstate Transfer and to
Release Confidential Information" form;

(4) the completed "Request for Interstate Transfer" form;

(5) a copy of the person’s diagnosis of mental illness;

(6) a copy of the person’s comprehensive medical history,
including any medical evaluations, current physician’s orders, and list
of current medications;

(7) a summary of the person’s social history and history
of mental illness, including a copy of any psychiatric or psychological
evaluations;

(8) documentation of approval to transfer from the
committing court, as required by the Texas Health and Safety Code,
§612.007(b);

(9) guardianship or other legal documentation pertaining to
the individual requesting transfer; and

(10) a brief cover letter signed by the TDMHMR facility
chief executive officer or designee stating the circumstances or reasons
for requesting the transfer.
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(d) While the request for transfer is pending, the TDMHMR
facility is responsible for informing the ICC of any changes in the per-
son’s status, the request, or of anything that would affect the transfer
request.

(e) Upon receipt of the elements described in subsection (c) of
this section, the ICC contacts the receiving state and makes a reasonable
effort to obtain authorization for the transfer.

(f) If the receiving state decides to accept the person for im-
mediate transfer, the TDMHMR facility shall:

(1) make all travel arrangements, choosing the most com-
fortable and expeditious mode of travel acceptable to the person being
transferred;

(2) be responsible for all transfer expenses;

(3) ensure arrangements are made for an escort or escorts
to accompany and assist the person in reaching the final destination;

(4) ensure that the following items accompany the person
upon transfer to the receiving state:

(A) all legal and other documents, as appropriate;

(B) copies of all the person’s laboratory reports of ex-
ams conducted within the past 30 days and any additional significant
reports made within the past year;

(C) all personal belongings; and

(D) the previously agreed-upon supply of all prescribed
medication, not to exceed a 14-day supply; and

(5) inform the ICC in writing within 14 days after the trans-
fer is complete.

(g) The ICC ensures that all authorized parties are informed
of the progress made on the transfer request as allowed by the signed
"Consent to Interstate Transfer and to Release Confidential Informa-
tion" form.

§411.359. Requests for Persons with Mental Retardation to Transfer
to Texas.

(a) A letter of request for transfer of a person to a TDMHMR
facility, which is initiated by the person, a family member of the per-
son, or the person’s LAR, is sent by the requesting state’s Interstate
Compact Coordinator or designee to the ICC, Texas Department of
Mental Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668. The letter of request must be accompanied by:

(1) documentation of the person’s prerequisite for transfer
to Texas, in accordance with §411.354(b) of this title (relating to Pre-
requisite for Transfer);

(2) a consent to the release of records to TDMHMR, signed
by the person or the person’s LAR;

(3) the completed "Request for Interstate Transfer" form,
referenced as Exhibit B in §411.361 of this title (relating to Exhibits);

(4) a copy of the person’s immunization record;

(5) a copy of the person’s Social Security card;

(6) a copy of the person’s birth certificate or appropriate
substitute;

(7) a copy of the person’s diagnosis of mental retardation;

(8) a copy of the person’s comprehensive medical history,
including any medical evaluations, current physician’s orders, and list
of current medications;

(9) a summary of the person’s social history, including a
copy of any psychological evaluations;

(10) documentation that committing court has been noti-
fied of the proposed transfer, if applicable;

(11) copies of the person’s current individual habilitation
plan and annual planning conference documents;

(12) guardianship or other legal documentation pertaining
to the individual requesting transfer; and

(13) a brief cover letter signed by the institution’s chief ex-
ecutive officer or designee stating the circumstances or reasons for re-
questing the transfer.

(b) Upon receipt of the letter of request, the ICC reviews the
documents and consults with the appropriate local authority, who con-
sults with the appropriate TDMHMR facility, to determine whether the
person is eligible for admission to the facility.

(c) The ICC refers disputes relating to the benefit derived from
a proposed transfer and clinical issues relating to eligibility for admis-
sion to a TDMHMR facility to the director of state mental retardation
facilities at TDMHMR’s Central Office for resolution.

(d) If the person is determined eligible for admission to a
TDMHMR facility, then the person is referred to the appropriate local
authority who arranges for the person’s name to be placed on the
register of the appropriate facility. The ICC notifies the sending state
of TDMHMR’s action regarding the request for transfer and supplies
necessary transfer information.

(e) If the person is determined ineligible for admission to a
TDMHMR facility, then the ICC notifies the requesting state of such
ineligibility. The ICC also notifies the requesting state of the person’s
right to provide additional information to be considered in redetermin-
ing eligibility if the person believes that incomplete or inaccurate in-
formation was used to determine ineligibility.

(f) The ICC ensures that all authorized parties are informed
of the progress made on the transfer request as allowed by the signed
consent to release confidential information document or in accordance
with law.

§411.360. Requests for Persons with Mental Illness to Transfer to
Texas.

(a) A letter of request for transfer of a person to a TDMHMR
facility, which is initiated by the person, a family member of the per-
son, or the person’s LAR, is sent by the requesting state’s Interstate
Compact Coordinator or designee to the ICC, Texas Department of
Mental Health and Mental Retardation, P.O. Box 12668, Austin, Texas
78711-2668. The letter of request must be accompanied by:

(1) documentation of the person’s prerequisite for transfer
to Texas, in accordance with §411.354(b) of this title (relating to Pre-
requisite for Transfer);

(2) a consent to the release of records to TDMHMR, signed
by the person or the person’s LAR;

(3) the completed "Request for Interstate Transfer" form,
referenced as Exhibit B in §411.361 of this title (relating to Exhibits);

(4) a copy of the person’s immunization record;

(5) a copy of the person’s Social Security card;

(6) a copy of the person’s birth certificate or appropriate
substitute;

(7) a copy of the person’s diagnosis of mental illness;
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(8) a copy of the person’s comprehensive medical history,
including any medical evaluations, current physician’s orders, and list
of current medications;

(9) a summary of the person’s social history and history
of mental illness, including a copy of any psychiatric or psychological
evaluations;

(10) documentation of approval to transfer from the com-
mitting court, if required;

(11) guardianship or other legal documentation pertaining
to the individual requesting transfer; and

(12) a brief cover letter signed by the institution’s chief ex-
ecutive officer or designee stating the circumstances or reasons for re-
questing the transfer.

(b) Upon receipt of the letter of request, the ICC reviews the
documents and consults with the appropriate local authority, who con-
sults with the appropriate TDMHMR facility, to determine whether the
person is eligible for admission to the facility.

(c) The ICC refers disputes relating to the benefit derived from
a proposed transfer and clinical issues relating to eligibility for admis-
sion to a TDMHMR facility to the director of state mental health facil-
ities at TDMHMR’s Central Office for resolution.

(d) If the person is determined eligible for admission to a
TDMHMR facility, then the person is referred to the appropriate local
authority who arranges for the person’s name to be placed on the
register of the appropriate facility. The ICC notifies the sending state
of TDMHMR’s action regarding the request for transfer and supplies
necessary transfer information.

(e) If the person is determined ineligible for admission to a
TDMHMR facility, then the ICC notifies the requesting state of such
ineligibility. The ICC also notifies the requesting state of the person’s
right to provide additional information to be considered in redetermin-
ing eligibility if the person believes that incomplete or inaccurate in-
formation was used to determine ineligibility.

(f) The ICC ensures that all authorized parties are informed
of the progress made on the transfer request as allowed by the signed
consent to release confidential information document or in accordance
with law.

§411.361. Exhibits.
The following exhibits referenced in this subchapter are available from
the Texas Department of Mental Health and Mental Retardation, Office
of Policy Development, P.O. Box 12668, Austin, Texas 78711-2668.

(1) Exhibit A--"Consent to Interstate Transfer and to Re-
lease Confidential Information"; and

(2) Exhibit B--"Request for Interstate Transfer."

§411.362. References.
Reference is made to the following statutes and rules:

(1) Texas Health and Safety Code, §§533.011, 533.014,
533.035, 571.008, 593.041, 593.052, and Chapter 612;

(2) Chapter 412, Subchapter F of this title (relating to Con-
tinuity of Services--State Mental Retardation Facilities); and

(3) Chapter 402, Subchapter A of this title (relating to Ad-
missions, Transfers, Absences, and Discharges--Mental Health Facili-
ties).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 19, 2001.

TRD-200104177
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 206-5216

♦ ♦ ♦
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 21. TRADE PRACTICES
SUBCHAPTER T. SUBMISSION OF CLEAN
CLAIMS
28 TAC §§21.2803 - 21.2807, 21.2809, 21.2811, 28.2815 -
21.2820

The Texas Department of Insurance (Department) proposes
amendments to §§21.2803 - 21.2807, 21.2809, 21.2811,
21.2815, and new §§21.2816 - 21.2820 concerning the sub-
mission of clean claims to health maintenance organizations
(HMOs) and insurers who issue preferred provider benefit plans
(preferred provider carriers). The purpose and objectives of the
proposed revised and new sections are to further clarify and
delineate requirements relating to submission and payment of
clean claims.

These sections are necessary to provide greater clarity and more
specificity in prompt payment procedures and will more fully im-
plement legislation enacted by the 76th Legislature in House Bill
610, as contained in Texas Insurance Code Articles 3.70-3C §3A
and 20A.18B.

House Bill 610, which became effective on September 1, 1999,
basically gives HMOs and preferred provider carriers 45 days
to pay or deny, in whole or in part, "clean claims" submitted by
contracted physicians and providers. In addition, an HMO or pre-
ferred provider carrier that acknowledges coverage but intends to
audit a claim is required to pay 85% of the contracted rate within
the statutory claims payment period. House Bill 610 gives the
Department the authority to determine, by rule, what constitutes
a "clean claim." It further gives the Department authority to adopt
rules as necessary to implement the statutory requirements.

On December 17, 1999, the Department proposed rules to pro-
vide definitions and procedures for determining and paying clean
claims, which were adopted by order dated May 23, 2000. A re-
vision to the sections concerning data elements and audit pro-
cedures was adopted by order dated February 14, 2001. In the
original rule’s adoption order, the Department, in responding to
comments on various sections of the rule, stated its intent to
monitor complaints and acknowledged that further agency ac-
tion could be necessary to further refine clean claims submission
and payment procedures as contemplated in House Bill 610.

The Department has noted a significant increase in the number
of complaints received from physicians and providers involving
delays in claims payment. These complaints, coupled with the
Department’s continuing communication with the physician and
provider community, as well as with HMOs and preferred provider
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carriers, indicate a need to further refine the rule to ensure that
the original intent of House Bill 610 - the timely and efficient pay-
ment of clean claims - is being implemented.

The Department recognizes that future, additional rulemaking
may be necessary to address ongoing concerns that have been
or will be raised regarding implementation of House Bill 610 and
other issues concerning physicians and providers and HMOs
and preferred provider carriers. However, the current proposal
reflects the Department’s efforts to resolve recurring issues re-
garding prompt payment of clean claims.

The proposed amendment to §21.2803, which sets out the ele-
ments of a clean claim, clarifies that while attachments and ad-
ditional elements can be required as part of a clean claim, such
requests by HMOs and preferred provider carriers for required at-
tachments and additional elements must be for documents which
are contained within the physician’s or provider’s medical file.
The Department has received numerous complaints from physi-
cians and providers indicating that HMOs and preferred provider
carriers are requiring documents that may be inaccessible to the
physician or provider, such as police reports, documents from
the registrar’s office at colleges and universities, and tax state-
ments from enrollees and insureds. For this reason, the Depart-
ment believes that this section should be clarified. In the adop-
tion order of the original rule, the Department recognized, in re-
sponse to comments, that HMOs and preferred provider carriers
would on occasion require information, such as police reports,
which would be needed to resolve coverage issues. However,
the adoption order made clear that the Department would moni-
tor complaint trends and take appropriate action, if necessary.

The proposed amendments to §§21.2804 - 21.2806, which re-
late to required disclosures, further clarify that the disclosure
of data elements, attachments, and additional clean claim el-
ements must conform with the disclosure formats of proposed
§21.2818. The proposal also clarifies that an HMO or preferred
provider carrier must give the 60 day disclosure of required data
elements, attachments or additional clean claim elements. The
Department has received many complaints from providers and
physicians who received the disclosure pursuant to §21.2804 or
§21.2805, but had claims rejected before the end of the 60 days
for failing to include the attachment or additional clean claim el-
ement referenced in the disclosure. The proposed amendments
do not change the current practice, but further reinforce the lan-
guage in §§21.2804 - 21.2806.

The proposed amendment to §21.2807 clarifies that the statu-
tory claims payment period begins upon receipt of a claim at the
address designated by the HMO or preferred provider carrier to
receive claims. Regardless of whether the recipient of the claim
is a delegated claims processor, or some other entity the HMO
or preferred provider carrier designates, such as a clearinghouse
or repricing company, receipt of the claim will begin the statutory
claims payment period.

The proposed amendments to §21.2809 clarify the audit process
utilized by HMOs and preferred provider carriers by providing a
specific time limitation of 180 days to complete the audit process.
In the original rule’s adoption order, the Department stated its
belief that since it was in the HMO’s or preferred provider car-
rier’s interest to quickly audit claims, it was not necessary at
that time to implement a time frame. However, the Department
has become aware of numerous complaints from physicians and
providers alleging that clean claim audits by HMOs and preferred
provider carriers are exceeding reasonable time frames. These
complaints indicate a need to further refine the audit process

to facilitate the timely and efficient payment of claims. It is the
Department’s understanding that the majority of audits are rou-
tinely completed in substantially less time than 180 days, and
that a very small percentage of claims require 180 days to com-
plete. The Department has proposed a maximum 180 day time
frame as an outside limit, which it believes will provide HMOs
and preferred provider carriers sufficient time to complete an au-
dit. The Department expects that HMOs and preferred provider
carriers will complete audits and make additional payments or
request refunds within a much shorter time frame than the max-
imum number of days. The proposed amendments also provide
that payments made to comply with the audit process are not
admissions of liability on a claim, which replaces a similar provi-
sion in the current rule, and that an HMO or preferred provider
carrier can continue to investigate claims past the audit period
to determine its liability on those claims and seek a refund, if ap-
propriate.

The proposed amendment to §21.2811 states that the disclo-
sure of information regarding processing procedures to physi-
cians or providers must conform with the formats in proposed
new §21.2818.

The proposed amendment to §21.2815, failure to meet the statu-
tory claims payment period, explains that while the HMO or pre-
ferred provider carrier can contract with the physician or provider
for a penalty rate for late payment, the HMO or preferred provider
carrier is required to pay the greater of the full amount of the
billed charges submitted on the clean claim or any contracted
penalty rate for the late payment. This is consistent with the
requirements of House Bill 610, which provides penalties for
failure to comply. The Department believes that clarification of
this requirement is necessary, based on the complaints the De-
partment has received that some contracts between HMOs or
preferred provider carriers and physicians and providers contain
nominal penalty rates, which effectively circumvent the legisla-
tively established incentive for claims to be paid in a timely man-
ner as established by House Bill 610. The proposed amendment
to §21.2815 also clarifies that if an HMO or preferred provider
carrier fails to pay a clean claim correctly or denies a valid clean
claim, that failure is considered a violation of Article 20A.18B(c)
or Article 3.70-3C §3A(c). By failing to pay the clean claim cor-
rectly or by incorrectly denying a valid clean claim, the HMO or
preferred provider carrier has failed to take any of the measures
outlined in existing §21.2807 and §21.2809.

Proposed §21.2816, concerning date of claim receipt, clarifies
how the physician or provider can demonstrate that a claim has
been received by an HMO or preferred provider carrier. Although
the Department did not include a similar provision in the origi-
nal rule, it has subsequently received numerous complaints from
physicians and providers who state that the HMO or preferred
provider carrier maintains it has not received a mailed claim, or
that only some claims sent were received. The proposed sec-
tion provides a mechanism to establish a rebuttable presumption
of the receipt of a claim and clarifies when the 45 day time pe-
riod begins. For situations in which multiple claims are included
in one mailing or hand delivery, proposed §21.2816 outlines a
method for either party to identify individual claims sent in a sin-
gle mailing or delivery. By identifying in §21.2816 when a claim
is presumed to have been received by the HMO or preferred
provider carrier, each party should be able to ensure that claims
sent are also received, which will result in claims being paid in
the appropriate time frame. The proposed section also identifies
the information that should be included in a claims mail log, if a
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physician or provider chooses to maintain one, and includes an
example form.

Proposed new §21.2817 outlines statutory and regulatory pro-
visions in Article 20A.18B, Article 3.70-3C and new proposed
§21.2809 which cannot be altered by contracts between the
HMOs and preferred provider carriers and physicians and
providers. The Department has received reports that some
contracts between physicians or providers and HMOs and
preferred provider carriers include language which circumvents
the intent of Article 20A.18B or Article 3.70-3C by extending
the 45 day time frame for paying clean claims or by limiting a
physician’s or provider’s right to reasonable attorney fees if the
physician or provider resorts to the judicial system to obtain
payment for their services.

Proposed new §21.2818 clarifies that when a document contain-
ing a required disclosure is sent by the HMO or preferred provider
carrier to the physician or provider, the document must contain
a heading that demonstrates that the document contains a dis-
closure. Proposed §21.2818 is designed to address concerns
that required disclosures may not be evident to the physician or
provider if it is contained in a document that fails to properly iden-
tify its contents.

Proposed new §21.2819 provides that the proposed amend-
ments and new sections apply to claims filed for non-confinement
services, treatment or supplies rendered on or after September
5, 2001 and to claims filed for services, treatments, or supplies
for in-patient confinements in a hospital or other institution that
began on or after September 5, 2001.

Proposed §21.2820 provides for severability of the rule, and has
been renumbered to accommodate the new proposed sections
in the rule. The proposed repeal of §21.2816 is published else-
where in this issue of the Texas Register.

The Department will consider the adoption of the proposed
amendments to §§21.2803 - 21.2807, 21.2809, 21.2811,
21.2815, and new §§21.2816 - 21.2820 concerning submission
of clean claims by physicians and providers to HMOs and
preferred provider carriers in a public hearing under Docket
Number 2490 scheduled for August 22, 2001, at 9:30 a.m. in
Room 100 of the William P. Hobby Jr. State Office Building, 333
Guadalupe Street in Austin, Texas.

Kim Stokes, Senior Associate Commissioner of Life, Health and
Licensing, has determined that for each year of the first five years
the proposed sections will be in effect, there will be no fiscal im-
pact to state and local governments as a result of the enforce-
ment or administration of the rule. There will be no measurable
effect on local employment or the local economy as a result of
the proposal.

Ms. Stokes has determined that for each year of the first five
years the sections are in effect, the public benefits anticipated
as a result of the proposed sections will be that all clean claims
are paid in a timely manner, as required by House Bill 610, and
that there will be a reduction in the number of disputes between
physicians or providers and HMOs and preferred provider car-
riers. The proposed rules will clarify when the statutory time
frames begin and will more clearly define those elements that
can be included in a clean claim. By ensuring that HMOs and
preferred provider carriers clearly identify documents which con-
tain disclosures related to claims, physicians and providers will
be able to more effectively incorporate the necessary changes to
submit a clean claim. The proposed rules rearticulate that before
requiring an element, the HMO or preferred provider carrier must

provide 60 days notice of the new element, which ensures that
claims sent without the new element during the 60 days after the
notice are promptly paid pursuant to statutory time frames. The
intent of the proposed rules is to minimize or eliminate disputes
between HMOs or preferred provider carriers and physicians and
providers when a clean claim is not paid correctly or when a valid
clean claim is denied. Except as specifically enumerated below,
any cost to persons required to comply with these sections each
year of the first five years the proposed sections will be in effect
are the result of the legislative enactment of House Bill 610 and
not the result of the adoption, enforcement or administration of
the sections.

If an HMO or preferred provider carrier fails to comply with the
required time frames, House Bill 610 requires HMOs and pre-
ferred provider carriers to pay the full amount of billed charges
submitted on a clean claim or the contracted penalty rate for
late payment. Since House Bill 610 does not identify which
amount should be payable when an HMO or preferred provider
carrier fails to meet required time frames, it is necessary for
the Department to utilize its rulemaking authority under the
statute to make that determination. Consistent with the intent of
House Bill 610 to facilitate prompt payment of clean claims to
physicians and providers and to discourage noncompliance, the
Department has determined that requiring HMOs and preferred
provider carriers to pay the greater of the full amount of billed
charges submitted on a clean claim or any contracted penalty
rate for late payment will encourage prompt payment of claims.
Any costs associated with the failure to pay clean claims in a
timely manner is attributed to House Bill 610 and the provisions
of House Bill 610 which outline the result of failure to comply
with required time frames. The Department anticipates and
contemplates compliance with the required time frames. HMOs
and preferred provider carriers that are in compliance will not
incur costs. The proposed rule will result in more efficient
processing of clean claims, which will benefit HMOs, preferred
provider carriers, physicians, providers, insureds and enrollees.

The proposed rules establish a means for a physician or provider
to establish a rebuttable presumption that a claim was received
by an HMO or preferred provider carrier, thereby reducing the
need for multiple resubmissions of the same claim and the use
of personnel to track claims sent or received. The proposed
rules do not require that the claims mail log be maintained, and
the Department believes that most physician or provider prac-
tices currently have a method for keeping track of claims sent by
mail or hand delivery. The proposed rule does not require HMOs
and preferred provider carriers to use the claims mail log. The
proposed rule provides a mechanism for HMOs and preferred
provider carriers to verify that the mailed or hand delivered claims
include the claims identified in the claims mail log. This allows
the HMO or preferred provider carrier to contact the physician
or provider about any claims that may or may not have been in-
cluded with the mailed or hand delivered claims. The anticipated
result will be that claims will not be missed and will be paid within
the required time frames. If an HMO or preferred provider carrier
does not have a process in place to coordinate faxed claims mail
logs with mailed or hand delivered claims, the HMO or preferred
provider carrier may choose to implement a process. Based on
discussions with industry, the Department anticipates that the
cost of personnel necessary to process claims mail logs would
be one full-time employee paid at $25,000 per year processing
claims mail logs for every 150,000 enrollees. The actual cost
would vary depending on how many claims are filed in a given
time frame and whether there is currently adequate personnel
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who could include claims mail log processing within their job ac-
tivities. The cost would also vary from carrier to carrier, based
on enrollment and the type of carrier.

The proposed rules also establish specific time frames for com-
pleting the audit process and either issuing subsequent payment
or recouping refunds based on audit results. Since House Bill
610 established an audit process, any economic costs of per-
forming an audit are the result of the legislative enactment of
House Bill 610 and not the result of the adoption, enforcement, or
administration of the amendments. However, since the proposed
rules specify when the audit process ends, it is possible that on
very limited occasions, some HMOs and preferred provider car-
riers could incur costs associated with the timely completion of
the audit process. Auditing costs will vary depending on the
number of claims audited by the preferred provider carrier or
HMO. Based on discussions with industry, it has been repre-
sented to the Department that a claims examiner for an HMO or
preferred provider carrier with limited plan codes and/or sophis-
ticated computer systems can examine 100-150 claims per day.
A claims examiner for an HMO or preferred provider carrier with
multiple plan codes and/or less sophisticated computer systems
can examine 50-75 claims per day. Information obtained from
the industry indicate that a claims examiner is paid an average of
$38,000 per year and that approximately 5% or less of claims re-
quire continued examination following the 180th day after receipt
by the HMO or preferred provider carrier. Total costs attributed
to the specified time frame for completing the audit process will
vary based on the number of claims examined and whether ad-
equate personnel are already in place to perform claims exami-
nation. Costs will also vary depending on the number of claims
an HMO or preferred provider carrier will choose to audit 45 days
after receipt.

House Bill 610 requires that upon completion of the audit
process an additional payment would be made to the physician
or provider or that a refund would be due to the HMO or preferred
provider carrier within 30 calendar days. By imposing a specific
time frame on the audit process, it is possible that on very
limited occasions, the HMO or preferred provider carrier will lose
the time value of the additional payment amount made within
30 days of the completion of the audit until the day the carrier
determines it was not liable. The loss of the time value of the
additional payment will vary depending on the number of claims
the HMO or preferred provider carrier will continue to investigate
after the 180th day and on the number of those claims for which
the HMO or preferred provider carrier determines it was not
liable. The additional payment is based on a percentage of the
contracted benefit amount for the claim; therefore, the loss of
the time value of the additional payment will vary depending
upon the contracted benefit amount of the claim. Since each
claim is examined individually, and each claim is for different
amounts, it is not possible for the Department to estimate by
precise dollar amount how much in additional payments may
be made by the HMO or preferred provider carrier within the 30
days of the completion of the audit process.

The cost per hour of labor or loss of time value on additional
payments will not vary between the smallest and largest busi-
nesses, assuming that HMOs and preferred provider carriers
which qualify as small or micro businesses deal with approxi-
mately the same percentage number of mailed or hand delivered
claims. There is no anticipated difference between the costs
of personnel necessary to audit claims for micro, small or large
HMOs and preferred provider carriers, since the cost is propor-
tionate to the percentage of claims audited. In addition, there

is no anticipated difference between amounts of additional pay-
ment for micro, small or large HMOs and preferred provider car-
riers since the cost is proportionate to the amount of the audited
claim. Therefore, it is the Department’s position that the adop-
tion of these proposed sections will have no adverse effect on
small or micro businesses. Regardless of the fiscal effect, the
Department does not believe it is legal or feasible to reduce or
waive the requirement for small or micro businesses. To do so
would allow the differentiation of claims handling of small pre-
ferred provider carriers and HMOs to the claims handling of large
preferred provider carriers and HMOs.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on September 4, 2001 to
Lynda H. Nesenholtz, General Counsel and Chief Clerk, Mail
Code 113-2A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be simultaneously submitted to Pat Brewer, HMO Project
Director, Mail Code 103-6A, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104.

The amendments and new sections are proposed under the In-
surance Code Articles 20A.18B, 20A.22, 3.70-3C §3A, 3.70-3C
§9 and §36.001. Article 20A.18B(a) provides that a clean claim is
determined under the Department’s rules and Article 20A.18B(o)
provides that the commissioner may adopt rules as necessary
to implement the Prompt Payment of Physician and Providers
section. Article 20A.22(a) provides broad rulemaking author-
ity of the Texas Health Maintenance Organization Act. Article
3.70-3C §3A(a) provides that a clean claim is determined un-
der the Department’s rules and Article 3.70-3C §3A(n) provides
that the commissioner may adopt rules as necessary to imple-
ment the Prompt Payment of Preferred Providers section. Article
3.70-3C §9 allows the commissioner to adopt rules to implement
the provisions relating to Preferred Provider Benefit Plans. Sec-
tion 36.001 provides that the Commissioner of Insurance may
adopt rules to execute the duties and functions of the Texas De-
partment of Insurance only as authorized by statute.

The following articles are affected by this proposal: Insurance
Code Articles 20A.18B and 3.70-3C

§21.2803. Elements of a Clean Claim.

(a)-(b) (No change.)

(c) Attachments. In addition to the required data elements set
forth in subsection (b) of this section, HCFA has developed a vari-
ety of manuals that identify various attachments required of different
physicians or providers for specific services. An HMO or a preferred
provider carrier may use the appropriate Medicare standards for attach-
ments in order to properly process claims for certain types of services.
An HMO or a preferred provider carrier may only require as attach-
ments information that is contained in the physician’s or provider’s
medical file. Before any attachments may be required, the HMO or
preferred provider carrier shall satisfy the notification procedures set
forth in §21.2804 of this title (relating to Disclosure of Necessary At-
tachments).

(d) Additional clean claim elements. Additional elements be-
yond the required data elements and attachments identified in subsec-
tions (b) and (c) of this section may be required. Before any addi-
tional clean claim elements may be required, the HMO or the preferred
provider carrier shall satisfy the notification procedures set forth in
§21.2805 of this title (relating to Disclosure of Additional Clean Claim
Elements). An HMO or a preferred provider carrier may only require
as additional clean claim elements information that is contained in the
physician’s or provider’s medical file.
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(e)-(g) (No change.)

§21.2804. Disclosure of Necessary Attachments.

For attachments described in §21.2803(c) of this title (relating to El-
ements of a Clean Claim) to be required as part of a clean claim, the
HMO or preferred provider carrier shall comply with §21.2818 of this
title (relating to Disclosure Formats) and paragraphs (1), (2), or (3) of
this section. An [If an] HMO or preferred provider carrier may not re-
quire [requests such] an attachment unless it has given the physician
or provider the disclosure mandated by this section at least 60 calen-
dar days before requiring the attachment as an element of the clean
claim and complied [fails to comply] with paragraphs (1), (2), or (3) of
this section[, the request will not extend the statutory claims payment
period]. Claims filed during the 60 day period after receipt of the dis-
closure do not have to include the required attachment identified in the
disclosure.

(1) Written notice. The HMO or preferred provider carrier
may provide written notice to all affected physicians or providers that
such attachments are necessary. The notice shall identify with speci-
ficity the attachment(s) required and must be received by the physician
or provider at least 60 calendar days before requiring such attachment
as an element of a clean claim.

(2) Manual or other document that sets forth the claims fil-
ing procedures. The HMO or preferred provider carrier may provide
updated revisions to the physician or provider manual or other docu-
ment that sets forth the claims filing procedures. The revision shall
identify with specificity the attachment(s) required and must be re-
ceived by the physician or provider at least 60 calendar days before
requiring such attachment as an element of a clean claim.

(3) Contract. The HMO or preferred provider carrier may
provide for such attachments to be required as part of a clean claim
in the contract between the HMO or preferred provider carrier and the
physician or provider. As a means of setting forth the attachments that
are required as part of a clean claim, the contract shall either identify
with specificity the attachments that are required as elements of a clean
claim or reference the physician or provider manual or other document
that sets forth the claims filing procedures. If the contract identifies
with specificity the attachments that are required as elements of a clean
claim, the additional written notice as specified in paragraphs (1) and
(2) of this section is not required. If the contract references the physi-
cian or provider manual or other document that sets forth the claims
filing procedures as a means of setting forth the attachments that are
required as part of a clean claim, the notice specified in paragraph (2)
of this section is required. If the contract provides for mutual agree-
ment of the parties as the sole mechanism for requiring attachments,
then the written notice specified in paragraphs (1) and (2) of this sec-
tion does not supersede the requirement for mutual agreement.

§21.2805. Disclosure of Additional Clean Claim Elements.

An HMO or preferred provider carrier may require additional elements
for clean claims beyond the required data elements and attachments
identified in §21.2803(b), (c) and (e) of this title (relating to Elements
of a Clean Claim). To require such additional elements as part of a
clean claim, the HMO or preferred provider carrier shall comply with
§21.2818 of this title (relating to Disclosure Formats) and paragraphs
(1), (2), or (3) of this section. An [If an] HMO or preferred provider
carrier may not request [requests] additional elements as part of a clean
claim unless it has given the physician or provider the disclosure man-
dated by this section at least 60 calendar days before requiring the ad-
ditional element as an element of the clean claim and complied [fails
to comply] with paragraphs (1), (2), or (3) of this section[, the request
will not extend the statutory claims payment period].

(1) Written notice. The HMO or preferred provider carrier
may provide written notice to all affected physicians or providers that
such additional elements are necessary. The notice shall identify with
specificity the additional required elements and must be received by
the physician or provider at least 60 calendar days before the HMO
or preferred provider carrier designates such additional elements as a
requirement of a clean claim.

(2) Manual or other document that sets forth the claims fil-
ing procedures. The HMO or preferred provider carrier may provide
updated revisions to the physician or provider manual or other docu-
ment that sets forth the claims filing procedures. The revision shall
identify with specificity the additional required elements and must be
received by the physician or provider at least 60 calendar days before
the HMO or preferred provider carrier designates such additional ele-
ments as a requirement of a clean claim.

(3) Contract. The HMO or preferred provider carrier may
provide for such additional elements to be required in the contract
between the HMO or preferred provider carrier and the physician or
provider. As a means of setting forth the additional elements that are
required as part of a clean claim, the contract shall either identify with
specificity the additional required elements or reference the physician
or provider manual or other document that sets forth the claims filing
procedures. If the contract identifies with specificity the additional re-
quired elements, the additional written notice as specified in paragraphs
(1) and (2) of this section is not required. If the contract references
the physician or provider manual or other document that sets forth the
claims filing procedures as a means of setting forth the additional re-
quired elements, the notice specified in paragraph (2) of this section is
required. If the contract provides for mutual agreement of the parties
as the sole mechanism for requiring additional clean claim elements,
then the written notice specified in paragraphs (1) and (2) of this sec-
tion does not supersede the requirement for mutual agreement.

§21.2806. Disclosure of Revision of Data Elements, Attachments, or
Additional Clean Claim Elements.

An HMO or preferred provider carrier may revise its requirements for
data elements, attachments or additional clean claim elements that have
previously been properly included as elements of a clean claim pur-
suant to §§21.2803(b), (c), (d), and (e), 21.2804, and 21.2805 of this
title (relating to Elements of a Clean Claim, Disclosure of Necessary
Attachments, and Disclosure of Additional Clean Claim Elements). To
revise the requirements for data elements, attachments, or additional
clean claim elements, the HMO or preferred provider carrier shall pro-
vide advance written notice to all affected physicians or providers of
such revisions in accordance with §21.2818 of this title (relating to
Disclosure Formats). The notice shall identify with specificity the re-
visions to data elements, attachments, or additional clean claim ele-
ments, and must be received by the physician or provider at least 60
calendar days before the HMO or preferred provider enforces such re-
visions to the requirements of a clean claim. If the contract between
the HMO or preferred provider carrier and the physician or provider
provides for mutual agreement of the parties as the sole mechanism for
requiring revised data elements, attachments or additional clean claim
elements that have previously been properly included as elements of a
clean claim pursuant to §§21.2803(b), (c), (d), and (e), 21.2804, and
21.2805 of this title, then the written notice specified in this section
does not supersede the requirement for mutual agreement.

§21.2807. Effect of Filing a Clean Claim.

(a) The statutory claims payment period begins to run upon re-
ceipt of a clean claim from a physician or provider at the address des-
ignated by the HMO or preferred provider carrier, in accordance with
§21.2811 of this title (relating to Disclosure of Processing Procedures),
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whether it be the address of the HMO, preferred provider carrier, [or]
a delegated claims processor, or any other entity, including a clearing-
house or a repricing company, designated by the HMO or preferred
provider carrier to receive claims. The date of claim payment is as de-
termined in §21.2810 of this title (relating to Date of Claim Payment).

(b)-(c) (No change.)

§21.2809. Audit Procedures.

(a) If an HMO or preferred provider carrier is unable to pay
or deny a clean claim, in whole or in part, within the statutory claims
payment period specified in §21.2802(25)(B) of this title (relating to
Definitions), the unpaid portion of the claim shall be classified as an
audit, and the HMO or preferred provider carrier shall pay 85% of the
contracted rate on the unpaid portion of the clean claim within the statu-
tory claims payment period. [Payment of 85% of the contracted rate on
the clean claim is not an admission that the HMO or preferred provider
carrier acknowledges liability on that claim.]

(b) The [Upon completion of the audit, if the] HMO or pre-
ferred provider carrier shall complete the audit within 180 calendar
days from the date the clean claim is received. If the HMO or preferred
provider carrier determines upon completion of the audit that a refund
is due from a physician or provider, such refund shall be made within
30 calendar days of the later of written notification to the physician
or provider of the results of the audit or exhaustion of any subscriber
or patient appeal rights if a subscriber or patient appeal is filed before
the 30-calendar-day refund period has expired, and may be made by
any method, including chargeback against the physician or provider,
or agreements by contract. The written notification of the results of
the audit shall include a listing of the specific claims paid and not paid
pursuant to the audit, including specific claims and amounts for which
a refund is due. Unless otherwise agreed to by contract, if an HMO
or preferred provider carrier intends to make a chargeback, the writ-
ten notification shall also include a statement that the HMO or pre-
ferred provider carrier will make a chargeback unless the physician
or provider contacts the HMO or preferred provider carrier to arrange
for reimbursement through an alternative method. Nothing in this pro-
vision shall invalidate or supersede existing or future contractual ar-
rangements that allow alternative reimbursement methods in the event
of overpayment to the physician or provider.

(c) Upon completion of the audit as required by subsection (b)
of this section, if [the HMO or preferred provider carrier determines
that] additional payment is due to the physician or provider, such [ad-
ditional] payment shall be made within 30 calendar days after the com-
pletion of the audit.

(d) Payments made pursuant to this section on a clean claim
are not an admission that the HMO or preferred provider carrier ac-
knowledges liability on that claim.

(e) Following completion of the audit process, an HMO or pre-
ferred provider carrier is not precluded from continuing to investigate
its liability on a previously audited claim and seeking a refund of claim
payment.

§21.2811. Disclosure of Processing Procedures.

(a) In contracts with physicians or providers, or in the physi-
cian or provider manual or other document that sets forth the procedure
for filing claims, or by any other method mutually agreed upon by the
contracting parties, an HMO or preferred provider carrier must disclose
to its physicians and providers in accordance with §21.2818 of this title
(relating to Disclosure Formats):

(1) the address, including a physical address, where claims
are to be sent for processing;

(2) the telephone number at which physicians’ and
providers’ questions and concerns regarding claims may be directed;

(3) any entity along with its address, including physical ad-
dress and telephone number, to which the HMO or preferred provider
carrier has delegated claim payment functions, if applicable; and

(4) the address and physical address and telephone number
of any separate claims processing centers for specific types of services,
if applicable.

(b) An HMO or preferred provider carrier shall provide no less
than 60 calendar days prior written notice of any changes of address
for submission of claims, and of any changes of delegation of claims
payment functions, to all affected physicians and providers with whom
the HMO or preferred provider carrier has contracts.

§21.2815. Failure to Meet the Statutory Claims Payment Period.
An HMO or preferred provider carrier that fails to comply with the
requirements of §21.2807(b) of this title (relating to Effect of Filing
a Clean Claim) and §21.2809(a) and (c) of this title (relating to Audit
Procedures) shall pay the greater of the full amount of the billed charges
submitted on the clean claim or any [pay the] contracted penalty rate
for late payment set forth in the contract between the provider or physi-
cian and the HMO or preferred provider carrier. Failure to pay a clean
claim correctly or denial of a valid clean claim that results in a fail-
ure to comply with the requirements of §21.2807(b) and §21.2809(a)
and (c) of this title is considered a violation of Article 20A.18B(c) or
Article 3.70-3C §3A(c). Any amount previously paid or any charge
for a non-covered service shall be deducted from the payment. This
section shall not apply when there is failure to comply with a con-
tracted claims payment period of less than 45 calendar days as provided
in §21.2802(25)(A) of this title (relating to Definitions), and Article
3.70-3C, §3(m) or Article 20A.09(j) of the Insurance Code.

§21.2816. Date of Claim Receipt.
(a) For purposes of establishing a rebuttable presumption to

demonstrate the date of mailing or delivery of a claim, the physician or
provider shall, as appropriate:

(1) submit the claim by United States mail, first class, by
United States mail return receipt requested or by overnight delivery
service, and maintain a log that complies with subsection (f) of this
section that identifies each claim included in the submission, include a
copy of the log with the relevant submitted claim, fax a copy of the log
to the HMO, preferred provider carrier or delegated claims processor on
the date of the submission and maintain a copy of the fax transmission
acknowledgment;

(2) submit the claim electronically and maintain proof of
the electronically submitted claim;

(3) fax the claim and maintain proof of facsimile transmis-
sion; or

(4) hand deliver the claim, maintain a log that complies
with subsection (f) of this section that identifies each claim included
in the delivery, include a copy of the log with the relevant hand deliv-
ery and maintain a copy of the signed receipt acknowledging the hand
delivery.

(b) If a claim for medical care or health care servicesr



by the HMO or preferred provider carrier or the HMO’s or preferred
provider carrier’s clearinghouse. If the HMO’s or the preferred
provider carrier’s clearinghouse does not provide a confirmation of
receipt of the claim within 24 hours of submission by the physician
or provider or the physician’s or provider’s clearinghouse, the physi-
cian’s or provider’s clearinghouse shall provide the confirmation. The
physician’s or provider’s clearinghouse must be able to verify that the
claim contained the correct payor identification of the entity to receive
the claim.

(d) If a claim is faxed, the claim is presumed received on the
date of the transmission acknowledgment.

(e) If a claim is hand delivered, the claim is presumed received
on the date the delivery receipt is signed.

(f) The claims mail log maintained by physicians and
providers should include the following information: name of claimant;
address of claimant; telephone number of claimant; name of addressee;
name of carrier; date of mailing or hand delivery; subscriber name;
subscriber ID number; patient name; date(s) of service/occurrence,
total charge, and delivery method.

(g) An example of a claims mail log that may be maintained
by physicians and providers is as follows:
Figure: 28 TAC §21.2816(g)

§21.2817. Terms of Contracts.
Contracts between HMOs or preferred provider carriers and physicians
and providers shall not include terms which:

(1) extend the statutory or regulatory time frames; or

(2) waive the physician’s or provider’s right to recover rea-
sonable attorney fees pursuant to Articles 20A.18B(g) and 3.70-3C
§3A(g).

§21.2818. Disclosure Formats.
Any document containing a disclosure required under §§21.2804,
21.2805, 21.2806 or 28.2811 of this title (relating to Disclosure
of Necessary Attachments, Disclosure of Additional Clean Claim
Elements, Disclosure of Revision of Data Elements, Attachments
or Additional Clean Claim Elements, and Disclosure of Processing
Procedures) shall include a heading on the first page of the document
in a prominent location and in a type that is boldfaced, capitalized,
underlined or otherwise set out from the surrounding written material
so as to be conspicuous that identifies the document as one containing
a required disclosure.

§21.2819. Applicability.
The amendments to §§21.2803 - 21.2807, 21.2809, 21.2811, 21.2815
of this title (relating to Elements of a Clean Claim, Disclosure of Nec-
essary Attachments, Disclosure of Additional Clean Claim Elements,
Disclosure of Revision of Data Elements, Attachments or Additional
Clean Claim Elements, Effect of Filing a Clean Claim, Audit Proce-
dures, Disclosure of Processing Procedures, and Failure to Meet the
Statutory Claims Payment Period), and new §§21.2816 - 21.2818 of
this title (relating to Date of Claim Receipt, Terms of Contracts, and
Disclosure Formats) apply to claims filed for non-confinement ser-
vices, treatments or supplies rendered on or after September 5, 2001,
and to claims filed for services, treatments, or supplies for in-patient
confinements in a hospital or other institution that began on or after
September 5, 2001.

§21.2820. Severability.
If a court of competent jurisdiction holds that any provision of this sub-
chapter is inconsistent with any statutes of this state, is unconstitutional,
or is invalid for any reason, the remaining provisions of this subchapter
shall remain in full effect.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104209
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
28 TAC §21.2816

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Department of Insurance or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Department of Insurance proposes repeal of
§21.2816 concerning submission of clean claims. Repeal
of this section is necessary so that proposed new §21.2816
may be adopted to implement legislation enacted by the 75th
Legislature in House Bill 610, as contained in Texas Insurance
Code Articles 3.70-3C §3A and 20A.18B. This section will be
renumbered and proposed as §21.2820. Simultaneous to this
proposed repeal, proposed new §§21.2816 - 21.2820 and
amendments to §§21.2803 - 21.2807, 21.2809, 21.2811, and
21.2815 are published elsewhere in this issue of the Texas
Register.

Kimberly Stokes, Senior Associate Commissioner,
Life/Health/Licensing, has determined that during the first five
years that the proposed repeal is in effect, there will be no fiscal
impact on state or local government as a result of enforcing
or administering the sections. There will be no measurable
effect on local employment or the local economy as a result
of the proposal.

Ms. Stokes has also determined that for each year of the first
five years the repeal of the section is in effect, the public benefit
anticipated as a result of administration and enforcement of the
repealed sections will be that clean claims are paid in a timely
manner. There is no anticipated economic cost to persons who
are required to comply with the proposed repeal. There is no
anticipated difference in cost of compliance between small and
large businesses.

To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on September 4, 2001 to
Lynda H. Nesenholtz, General Counsel and Chief Clerk, Mail
Code 113-1C, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. An additional copy of the comment
must be simultaneously submitted to Pat Brewer, HMO Project
Director, Mail Code 103-6A, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104. A request for a
public hearing must be submitted separately to the Office of Chief
Clerk.

The repeal of §21.2816 is proposed pursuant to the Insurance
Code Articles 20A.18B, 3.70-3C §3A and §36.001. Articles
20A.18B(a) and 3.70-3C §3A(a) provide that a clean claim is
determined under the Department’s rules. Articles 20A.18B(o)
and 3.70-3C §3A(n) provide that the commissioner may adopt
rules as necessary to implement the Prompt Payment of
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Physician and Providers section. Section 36.001 provides that
the Commissioner of Insurance may adopt rules to execute the
duties and functions of the Texas Department of Insurance only
as authorized by statute.

The proposed repeal affects regulation pursuant to the following
statutes: Insurance Code Articles 20A.18B and 3.70-3C

§21.2816. Severability.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104210
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-6327

♦ ♦ ♦
PART 2. TEXAS WORKERS’
COMPENSATION COMMISSION

CHAPTER 131. BENEFITS--LIFETIME
INCOME BENEFITS
28 TAC §131.1

The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §131.1, concerning the Initiation
of Lifetime Income Benefits. The amendment of §131.1 is pro-
posed in response to the amendments to Texas Labor Code,
§408.161(a), as passed by the 77th Legislature, 2001 (House
Bill 2600, Article 9) and specifies when lifetime income benefits
related to burns should be initiated.

House Bill 2600 amended Texas Labor Code, §408.161(a) to in-
clude payment of lifetime income benefits for compensable in-
juries resulting in third degree burns that cover at least 40% of
the body and require grafting, and for third degree burns cover-
ing the majority of either both hands or one hand and the face.
This statutory provision is applicable to dates of injury on or after
June 17, 2001. A previous statutory amendment (in 1997) is ap-
plicable to certain losses for dates of injury on or after September
1, 1997. Because eligibility for lifetime income benefits is deter-
mined in accordance with the statute and rules in effect on the
date of injury, §131.1 has been amended to clarify the dates of
injury to which each type of loss applies.

Because the permanent nature of such an injury is readily dis-
cernable shortly after the injury, the commission is amending the
rule to require carriers to initiate lifetime income benefits after the
eighth day of disability as a result of the burn injury, or as soon
as the qualification for lifetime income benefits is satisfied.

Proposed amendments to §131.1 also replace references to
statutory subsections with references to subsections of the rule.
Existing citations in the rule to the Workers’ Compensation Act
have been updated to reflect codification of the Texas Labor
Code.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

Brent Hatch, Director of Customer Services, has determined that
for the first five-year period the proposed rule is in effect there will
be no fiscal implications for state or local governments as a result
of enforcing or administering the rule.

Local government and state government as a covered regulated
entity will be impacted in the same manner as described later
in this preamble for persons required to comply with the rule as
proposed.

Mr. Hatch has also determined that for each year of the first
five years the rule as proposed is in effect the public benefits
anticipated as a result of enforcing the rule will be as follows.

Amendments to §131.1 allow injured employees suffering third
degree burns covering at least 40% of their body and requiring
grafting, or third degree burns covering the majority of either both
hands or one hand and the face to receive lifetime income ben-
efits immediately upon meeting the eligibility criteria. The inclu-
sion of these is mandated by statute.

Insurance carriers who are liable for these burn injuries may ex-
perience an increase in benefit expenditures due to a small in-
crease in the number of injured employees qualifying for benefits
beyond 401 weeks. The number of injured employees satisfying
the statutory eligibility requirements for lifetime income benefits
for burns is projected to be small. In addition, insurance carri-
ers who are liable for these burn injuries may decrease costs by
reaching an agreement with the injured employee for monthly
payment of lifetime income benefits or purchasing an annuity
for lifetime income benefits in accordance with §131.4, or this
title (relating to Change in Payment Period; Purchase of Annuity
for Lifetime Income Benefits), in contrast to regular issuance of
income benefit checks. The impact of the statute and rule will
therefore be minimal for carriers.

There will be no adverse economic impact on small businesses
or on micro-businesses as a result of the proposed rule amend-
ments. There will be only a proportionate difference in the cost of
compliance for small businesses and micro-businesses as com-
pared to the largest businesses, including state and local gov-
ernment entities.

Comments on the proposal must be received by 5:00 p.m.,
September 20, 2001. You may comment via the Internet by
accessing the commission’s website at www.twcc.state.tx.us
and then clicking on "Proposed Rules." This medium for
commenting will help you organize your comments by rule
chapter. You may also comment by e-mailing your comments
to RuleComments@twcc.state.tx.us or by mailing or delivering
your comments to Nell Cheslock at the Office of the General
Counsel, Mailstop #4-D, Texas Workers’ Compensation Com-
mission, Southfield Building, 4000 South IH-35, Austin, Texas
78704-7491.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
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rule as proposed, in whole or in part, may wish to comment to
that effect.

A public hearing on this proposal will be held on September 20,
2001, at the Austin home office of the commission (Southfield
Building, 4000 South IH-35, Austin, Texas). Those persons in-
terested in attending the public hearing should contact the Com-
mission’s Office of Executive Communication at (512) 440-5690
to confirm the date, time, and location of the public hearing for
this proposal. The public hearing schedule will also be available
on the commission’s website at www.twcc.state.tx.us.

The amendment to §131.1 is proposed under: the Texas La-
bor Code, §402.061, which authorizes the commission to adopt
rules necessary to administer the Act; the Texas Labor Code,
§406.010, which authorizes the commission to adopt rules on
claims service activities of insurance carriers; the Texas Labor
Code, §408.081, which authorizes establishment of rules to pay
monthly income benefits; the Texas Labor Code §408.082, which
sets out when the right to income benefits accrues; and the Texas
Labor Code, §408.161, as amended by the 77th Legislature,
which describes eligibility for Lifetime Income Benefits.

This proposed amendment to §131.1 does not affect any other
code, statute, or article.

§131.1. Initiation of Lifetime Income Benefits.

(a) Eligibility for lifetime income benefits is determined in ac-
cordance with the statute and rules in effect on the date of injury:

(1) for total and permanent loss of sight in both eyes, appli-
cable to a compensable injury that occurs on or after January 1, 1991;

(2) for loss of both feet at or above the ankle, applicable to
a compensable injury that occurs on or after January 1, 1991;

(3) for loss of both hands at or above the wrist, applicable
to a compensable injury that occurs on or after January 1, 1991;

(4) for loss of one foot at or above the ankle and the loss of
one hand at or above the wrist, applicable to a compensable injury that
occurs on or after January 1, 1991;

(5) for an injury to the spine that results in permanent and
complete paralysis of both arms, both legs, or one arm and one leg,
applicable to a compensable injury that occurs on or after January 1,
1991

(6) for:

(A) an injury to the skull resulting in incurable insanity
or imbecility, applicable to a compensable injury that occurs on or after
January 1, 1991 and before September 1, 1997

(B) a physically traumatic injury to the brain resulting
in incurable insanity or imbecility, applicable to a compensable injury
that occurs on or after September 1, 1997

(7) for third degree burns that cover at least 40 percent of
the body and require grafting, or for third degree burns covering the
majority of either both hands or one hand and the face, applicable to a
compensable injury that occurs on or after June 17, 2001.

(b) [(a)] Lifetime income benefits begin to accrue as provided
by the Texas Workers’ Compensation Act (the Act), §408.082 [§4.22],
and are payable retroactively from the date of disability:

(1) for losses described in subsection [the Act, §4.31]
(a)(2), (3), [ - ] (4), or (7); or

(2) for changing from temporary income benefits to life-
time income benefits, when maximum medical improvement is certi-
fied for losses described in subsection [the Act, §4.31] (a)(1), (5), or
(6)[, or §4.31(b)].

(c) [(b)] The weekly benefits paid under this section shall not
be less than the minimum weekly benefit established by the commis-
sion under the Act, §408.062 [§4.12].

(d) [(c)] In a claim where total and permanent loss of use is
pending as provided under the Act, §408.161 [§4.31](b), either party
may request a benefit review conference to determine whether a life-
time income benefit designation is appropriate.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104205
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 804-4287

♦ ♦ ♦
CHAPTER 133. GENERAL MEDICAL
PROVISIONS
SUBCHAPTER C. SECOND OPINIONS FOR
SPINAL SURGERY
28 TAC §133.206

The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §133.206 concerning the Spinal
Surgery Second Opinion Process.

Section 408.026 of the Texas Workers’ Compensation Act (the
Act) requires a Spinal Surgery Second Opinion process for
all nonemergency spinal surgery. House Bill 2600 (HB-2600),
passed by the 77th Legislature, 2001, amended §408.026, by
deleting the second opinion process directive and requiring the
addition of spinal surgery to the list of health care treatments and
services that require express preauthorization and concurrent
review.

Additionally, §413.014 of the Act, relating to Preauthorization,
requires the commission to specify by rule which health care
treatments and services require express preauthorization by
the insurance carrier (carrier). The enactment of HB-2600 es-
tablishes carrier liability for the costs related to nonemergency
spinal surgery under the provision of §413.014 and directs that
all non-emergency spinal surgery procedures require preau-
thorization approval prior to surgery, and concurrent review
approval for the continuation of treatment beyond previously
approved treatment.

The Texas Register published text shows the proposed amended
language and should be read to determine all proposed amend-
ments.

To comply with the provisions of HB-2600 the commission has,
by separate rulemaking, proposed amendments to §134.600 of
this title relating to Preauthorization, Concurrent Review, and
Precertification of Health Care. To clarify that recommendations
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for spinal surgery submitted prior to the effective date of the pro-
posed amendments to §134.600 are to be processed pursuant
to the rule and statute in effect at the time of the submission, pro-
posed subsection (m) amends the current language of §133.206
to specify its applicability.

Tom Hardy, Director of the Medical Review Division (Division),
has determined the following with respect to fiscal impact for the
first five-year period the proposed amendment is in effect.

With regard to enforcement and administration of the rule by
state or local governments, the commission anticipates minimal
fiscal implications. The spinal surgery preauthorization and con-
current review requirements are anticipated to more closely mon-
itor the delivery of medical care to injured employees, and on a
more timely basis.

Savings resulting from the gradual deletion of the internal man-
agement of the spinal surgery second opinion process by the
Division may be offset by the increased level of internal man-
agement of medical disputes within the Division. The volume of
appeals to the commission for Medical Dispute Resolution may
increase for the resolution of preauthorization and concurrent
review disputes regarding the need for spinal surgery, resulting
from denials by the insurance carrier (carrier) or their delegated
agents. If the number of medical disputes increases, there will
be additional cost to the commission to resolve these disputes.
These costs are the result of statutory mandate.

Local government and state government, as covered regulated
entities, will be impacted in the same manner as persons re-
quired to comply with the amendment as proposed.

Tom Hardy has determined that for each year of the first five
years the rule, as proposed, is in effect, the public benefits antic-
ipated as a result of enforcing the rule will be an improved system
for the prospective and concurrent review of spinal surgery that
will provide positive benefits to all participants in the system. The
participants in the system are: injured employees, employers, in-
surance carriers and health care providers.

The intent of the amendment to §133.206 is to comply with
the statutory mandate in the Texas Labor Code as amended
by HB-2600, adopted during the 2001 Texas Legislative Ses-
sion. The enactment of HB-2600 establishes carrier liability
for the costs related to non-emergency spinal surgery under
the provision of §413.014 and directs that all non-emergency
spinal surgery procedures require preauthorization approval
and concurrent review approval for the respective provision
of or continuation of treatment beyond previously approved
health care. All of the benefits and costs are attributable to the
statutory revision.

The amended language should benefit all participants in the sys-
tem by clarifying the applicable process for the approval of spinal
surgery. The statutory and rule language establishes that on or
after the effective date of this proposed rule amendment, (March
1, 2002) recommendations for spinal surgery will no longer be
subject to the spinal surgery second opinion process. Requests
for preauthorization of spinal surgery will be submitted to the in-
surance carrier or the carrier’s delegated agent by telephone or
facsimile. All TWCC-63 forms submitted prior to March 1, 2002
will be processed in accordance with the statute and rules in ef-
fect at the time the form was filed with the commission.

The insurance carrier or its delegated agent are provided the
opportunity to prospectively review and determine the medical
appropriateness of the spinal surgery. It is beneficial to the

carrier and the requestor and the employee that the requestor
is afforded the opportunity to discuss the medical necessity
of the proposed surgery prior to a denial of the procedure, as
this should reduce disputes and facilitate delivery of care as
and when needed. The employee should also benefit from
discussion of medical needs by medical professionals.

The preauthorization process should take place in less time than
is allowed under the spinal surgery second opinion process. This
benefit to the injured employee is anticipated to result in the in-
jured employee receiving necessary surgery in a more timely
fashion than the current second opinion process. In addition,
whereas the second opinion process currently allows two (2)
second opinion physical examinations of the injured employee,
the preauthorization process would be primarily a paper review.
Only in the event of a dispute could the injured employee be sub-
jected to a second physical examination per statutory mandate.
No economic costs are anticipated for injured employees to com-
ply with the requirements of the proposed amendment.

Benefit to insurance carrier is anticipated to result in an overall
reduction in costs. The inclusion of spinal surgery under preau-
thorization is anticipated to increase costs due to the greater
volume of preauthorization requests received; however, the in-
creased cost should be greatly offset by the reduced number of
second opinion examinations that occur at the expense of the
carrier currently allowed under §133.206.

Health care providers should experience no financial impact as
a result of the proposed amended rule. Whereas doctors cur-
rently submit recommendations for spinal surgery on a commis-
sion-adopted form, under the proposed amendment, the doctors
will simultaneously request spinal surgery and the hospital ad-
mission for the surgery by telephone or transmission of a facsim-
ile. The reduction in paperwork should result in a more efficient
delivery of appropriate treatment. Any costs to the doctor are ex-
pected to be offset by more efficiently reviewing and discussing
the efficacy of treatment prior to the delivery of the services, re-
sulting in a reduction in disputes.

The cost savings to the employer affected by the proposed
amendment is anticipated to reduce the medical costs per claim
to the carrier, possibly resulting in a premium reduction to the
employer and an overall savings to the system. In addition, the
more efficient and timely delivery of necessary surgery resulting
from the preauthorization process instead of the spinal surgery
second opinion process, may result in a shortened period off
the job and more readily return the employee to full work status.

There will be no adverse economic impact on small businesses
or micro-businesses as a result of the proposed amendment to
this section because the preauthorization requirement replaces
an existing second opinion process. There will be no difference
in the cost of compliance for small businesses or micro-busi-
nesses as compared to large businesses.

Comments on the proposal must be received by 5:00 p.m.,
September 20, 2001. You may comment via the Internet by ac-
cessing the commission’s website at http://www.twcc.state.tx.us
and then clicking on "Proposed Rules." This medium for
commenting will help you organize your comments. You may
also comment by e-mailing your comments to RuleCom-
ments@twcc.state.tx.us or by mailing or delivering your
comments to Nell Cheslock at the Office of the General
Counsel, Mailstop #4-D, Texas Workers’ Compensation Com-
mission, Southfield Building, 4000 South IH-35, Austin, Texas
78704-7491.
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A public hearing on this proposal will be held on September 20,
2001, at the Austin central office of the commission (Southfield
Building, 4000 South IH-35, Austin, Texas). Those persons inter-
ested in attending the public hearing should contact the commis-
sion’s Office of Executive Communications at (512) 804-4430 to
confirm the date, time, and location of the public hearing for this
proposal. The public hearing schedule will also be available on
the commission’s website at www.twcc.state.tx.us.

The amendment is adopted under the Texas Labor Code,
§402.061, which authorizes the Commission to adopt rules nec-
essary to administer the Act; the Texas Labor Code, §402.072,
which mandates that only the Commission can impose sanc-
tions which deprive a person of the right to practice before the
Commission, receive remuneration in the workers’ compensa-
tion system, or revoke a license, certification or permit required
for practice in the system; the Texas Labor Code, §408.022,
which requires an employee receiving treatment under the
workers’ compensation system to choose a doctor from a list
of doctors approved by the Commission and establishes the
extent of an employee’s option to select an alternate doctor; the
Texas Labor Code §408.026, (as amended by HB-2600, 2001
Texas Legislature) that requires the preauthorization of spinal;
the Texas Labor Code Chapter 410, which provides procedures
for the adjudication of disputes; the Texas Labor Code §413.014
(as amended by HB-2600, 2001 Texas Legislature) that requires
the commission to specify by rule, except for treatments and
services required to treat a medical emergency, which health
care treatments and services require express preauthorization
and concurrent review by the carrier as well as allowing health
care providers to request precertification and allowing the
carriers to enter agreements to pay for treatments and services
that do not require preauthorization or concurrent review. This
mandate also states the carrier is not liable for the cost of
the specified treatments and services unless preauthorization
is sought by the claimant or health care provider and either
obtained or ordered by the commission; the Texas Labor Code
§413.031, which provides a process for dispute resolution for
disputes involving medical services; the Texas Labor Code,
§415.034, which allows a party charged with an administrative
violation or the Executive Director of the Commission to request
a hearing with the State Office of Administrative Hearings; and
the Texas Government Code, §2003.021(c), which requires the
State Office of Administrative Hearings to conduct hearings
under the Texas Labor Code, Title 5, in accordance with the
applicable substantive rules and policies of the Texas Workers’
Compensation Commission.

The proposed amended rule affects the following statutes: the
Texas Labor Code, §402.061, which authorizes the Commission
to adopt rules necessary to administer the Act; the Texas Labor
Code, §402.072, which mandates that only the Commission can
impose sanctions which deprive a person of the right to prac-
tice before the Commission, receive remuneration in the work-
ers’ compensation system, or revoke a license, certification or
permit required for practice in the system; the Texas Labor Code,
§408.022, which requires an employee receiving treatment un-
der the workers’ compensation system to choose a doctor from a
list of doctors approved by the Commission and establishes the
extent of an employee’s option to select an alternate doctor; the
Texas Labor Code §408.026, (as amended by HB-2600, 2001
Texas Legislature) that requires the preauthorization of spinal;
the Texas Labor Code Chapter 410, which provides procedures
for the adjudication of disputes; the Texas Labor Code §413.014
(as amended by HB-2600, 2001 Texas Legislature) that requires

the commission to specify by rule, except for treatments and ser-
vices required to treat a medical emergency, which health care
treatments and services require express preauthorization and
concurrent review by the carrier as well as allowing health care
providers to request precertification and allowing the carriers to
enter agreements to pay for treatments and services that do
not require preauthorization or concurrent review. This mandate
also states the carrier is not liable for the cost of the specified
treatments and services unless preauthorization is sought by the
claimant or health care provider and either obtained or ordered
by the commission; the Texas Labor Code §413.031, which pro-
vides a process for dispute resolution for disputes involving med-
ical services; the Texas Labor Code, §415.034, which allows a
party charged with an administrative violation or the Executive
Director of the Commission to request a hearing with the State
Office of Administrative Hearings; and the Texas Government
Code, §2003.021(c), which requires the State Office of Admin-
istrative Hearings to conduct hearings under the Texas Labor
Code, Title 5, in accordance with the applicable substantive rules
and policies of the Texas Workers’ Compensation Commission.

§133.206. Spinal Surgery Second Opinion Process

(a)-(l) (No change.)

(m) This section shall be effective for all Form TWCC-63’s
[63s] filed with the Commission [commission] on or after July 1, 1998
and prior to March 1, 2002. On or after March 1, 2002, spinal surgery
shall be subject to §134.600 as it may be amended or revised. Form
TWCC-63’s [63s] filed prior to July 1, 1998, shall be subject to the
rule in effect at the time the form was filed with the Commission.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104206
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 804-4287

♦ ♦ ♦
CHAPTER 134. BENEFITS--GUIDELINES
FOR MEDICAL SERVICES, CHARGES, AND
PAYMENTS
SUBCHAPTER G. PROSPECTIVE AND
CONCURRENT REVIEW OF HEALTH CARE
28 TAC §134.600

The Texas Workers’ Compensation Commission (the commis-
sion) proposes amendments to §134.600, concerning the proce-
dures for requesting preauthorization of specific treatments and
services.

The Texas Register published text shows the proposed amended
language and should be read to determine all proposed amend-
ments.

Section 413.014 of the Texas Workers’ Compensation Act (the
Act) requires the commission to specify by rule which health
care treatments and services require express preauthorization.
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House Bill 2600 (HB-2600), passed by the 77th Texas Legisla-
ture in its 2001 session, amended Texas Labor Code §413.014
by adding the concept of concurrent review to preauthorization
and identifying categories of services for which the commission
must require express preauthorization and concurrent review
by the insurance carrier (carrier). These services are: spinal
surgery; work-hardening or work-conditioning services pro-
vided by a health care facility that is not credentialed by an
organization recognized by commission rules; inpatient hospi-
talization; outpatient or ambulatory surgical services; and any
investigational or experimental services or devices. The statute
defines "investigational or experimental service or device" and
provides that an insurance carrier is not liable for payment for
treatments and services that require preauthorization unless
preauthorization is sought and obtained from the insurance
carrier or ordered by the commission.

House Bill 2600 (HB-2600) also amends §408.026 of the Act,
regarding spinal surgery second opinions to clarify that spinal
surgery is now subject to preauthorization.

Amended §413.014 of the Act also provides that a carrier and
a health care provider may not be prohibited from voluntarily
discussing health care treatment and treatment plans, either
prospectively or concurrently, nor may the carrier be prohibited
from certifying or agreeing to pay for health care consistent with
those agreements.

House Bill 3697 (HB-3697) passed by the 76th Legislative Ses-
sion, 1999, required that the Texas Workers’ Compensation In-
surance Fund enter into a joint venture with the Research and
Oversight Council (ROC) on workers’ compensation for interim
studies. These studies were to include examination of the qual-
ity and cost-effectiveness of the current workers’ compensation
health care delivery system as compared to other health care de-
livery systems in Texas and workers’ compensation health care
delivery systems in other states.

Research studies commissioned by the ROC pursuant to
HB-3697 confirm perceptions that Texas workers’ compensation
medical costs are higher than those in other states and other
health care delivery systems. The ROC has concluded that,
"These cost differences result primarily from more medical
testing and treatment provided to Texas injured workers for
longer periods of time than for workers with similar injuries in
other state workers’ compensation systems and in group health
plans."

The Workers’ Compensation Research Institute (WCRI), in its
December 2000 publication, The Anatomy of Workers’ Compen-
sation Medical Costs and Utilization: A Reference Book finds,
"Across all claim types, the average medical cost per claim in
Texas is significantly higher than that of the median state, a
function of higher utilization overall. Higher utilization is most
pronounced for chiropractors: The average number of visits per
claim is almost double that of the median state. The payment per
chiropractic service is also the highest among the eight states.
And the utilization rate and per-service payment for physical/oc-
cupational therapists also are among the highest." In addition
to incorporating the revisions made to the Act by HB-2600, the
Commission proposes the amendments to §134.600 to focus on
those highly utilized treatments and services.

The proposal amends the title of Subchapter G from, "Treat-
ments and Services Requiring Pre-Authorization," to "Prospec-
tive and Concurrent Review of Health Care," and further amends

the title of §134.600 from "Procedure for Requesting Pre-Autho-
rization of Specific Treatments and Services," to, "Preauthoriza-
tion, Concurrent Review, and Precertification of Health Care."
These proposed title changes more accurately describe the pur-
pose of the amendments and incorporate the new concepts of
concurrent review and precertification.

As in current §134.600, preauthorization is not required for treat-
ments and services related to an emergency. Proposed subsec-
tion (a)(1) uses the definition of emergency as defined in com-
mission-adopted §133.1 of this title, (relating to Definitions for
Chapter 133). This language better defines what constitutes an
emergency and provides consistency among commission rules.

Proposed subsection (a)(2) clarifies when an approval results in
carrier liability for treatments and services listed in subsection
(h). Proposed amended language in subsection (a)(2) clarifies
the requestor to be the treating doctor, the prescribing or referral
doctor, or the injured employee. A doctor’s office staff may make
the request for approval at the direction of the doctor.

The treating doctor is primarily responsible for coordinating the
injured employee’s health care for an injury. The treating doctor
may provide treatment, may prescribe treatment to be rendered
by another health care provider (e.g. physical therapist), or may
refer the injured employee to another doctor for treatment (e.g.
surgeon). If the treating doctor or a referral doctor prescribes
treatment by another health care provider, the prescribing doc-
tor is responsible for making the request for approval. This holds
a doctor responsible for requesting preauthorization or concur-
rent review for the treatment the doctor proposes to provide or
prescribe. In addition, limiting the requestor to a treating, pre-
scribing or referral doctor, or an injured employee reduces the
number of persons who must have access to confidential medi-
cal records.

Subsection (a)(2) establishes carrier liability when the requestor
has received approval from the carrier through one of three
processes: preauthorization (prospective approval of treat-
ments and services listed in subsection (h)); concurrent review
(approval of an extension of on-going treatments or services
beyond what was previously approved); and precertification
or agreement (voluntary approval of treatments and services
not included in subsection (h)). To establish carrier liability,
each of these approvals must occur prior to the provision of or
continuation of the requested health care.

No changes are proposed to subsection (a)(3), which estab-
lishes carrier liability when payment is ordered by the commis-
sion.

The proposal deletes current subsection (b) and replaces it with
new subsection (b) for compliance with the statutory changes
to §408.026 and §413.014 enacted by HB-2600. Language
in current subsection (b), regarding the Second Opinions for
Spinal Surgery, is deleted per statute, placing non-emergency
spinal surgery under preauthorization and concurrent review
processes.

Proposed subsection (b) clarifies that even if preauthorization
is approved, the approval does not guarantee payment if there
has been a final adjudication that the injury is not compensable
or that the health care was provided for a condition unrelated
to the compensable injury. Subsection (b) further defines final
adjudication as the issuance of a final commission decision or
order that is no longer subject to appeal by either party.
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Proposed subsection (c) incorporates simplified language and
clerical modifications without substantive change to current lan-
guage. The description of a request has been amended to in-
clude a request for concurrent review (approval) for the continu-
ation of on-going health care that was previously approved under
preauthorization or concurrent review.

The proposal deletes current subsection (d) and adds new sub-
section (d) which outlines the procedure for requesting preau-
thorization or concurrent review. Preauthorization must be re-
quested and approved prior to providing the treatment or service.
The request may be transmitted to the insurance carrier by tele-
phone or facsimile. Subsection (d) describes what information
must be included in the request, including medical information to
substantiate the need for the treatment or service recommended.

The proposal deletes current subsection (e) and adds new
subsection (e) to better clarify the procedure for insurance
carrier response to a request for preauthorization or concur-
rent review. This procedure provides consistency with other
commission rules and Texas Department of Insurance (TDI)
rules for Utilization Reviews for Health Care Provided Under
Workers’ Compensation Insurance Coverage (UR). Time
frames from the current rule were not altered; however, the
reference to twenty-four hours is replaced with the proposed
term "one working day," and a time frame of one working day
for concurrent review is added. In accordance with HB-2600,
notification requirements are expanded to require the carrier to
notify an injured employee of the right to timely request review
of a medical service for which preauthorization is sought by the
doctor and denied by the carrier.

Proposed subsection (e) sets out what information must be in-
cluded in an approval and in a denial, and requires that decisions
be based solely upon the reasonableness and medical necessity
of the requested health care. The medical necessity for the re-
quested treatment must be addressed even if a dispute arises or
is pending regarding compensability, liability for the claim, extent
of or relatedness to the injury, or the fact that the employee has
reached maximum medical improvement. Proposed subsection
(e) also affords the requestor a reasonable opportunity to dis-
cuss the plan of treatment and the clinical basis for a denial with
the appropriate doctor or health care provider performing the re-
view.

Proposed amended subsection (f) includes the requirement
for the requestor and the carrier to maintain accurate records.
Records maintained must accurately reflect information re-
garding requests for preauthorization or concurrent review,
approvals and/or denials, and appeals, if any. The maintenance
of accurate records should facilitate the dispute resolution
process. Additional language is proposed requiring the carrier
and the requestor (other than the injured employee) to submit
summary information to the commission if requested to do
so. This detailed information concerning volume of requests,
denials/approvals and appeals will allow tracking of outcome
data to monitor compliance with the process and determine
the efficiency and financial impact of the preauthorization,
concurrent review and precertification processes.

The proposal deletes current subsection (g) and adds new sub-
section (g), which addresses the steps and required timeframes
in the event of a denial of preauthorization or concurrent review.
The requestor must request reconsideration of a denial by the
carrier prior to seeking Medical Dispute Resolution. The request
for reconsideration must be submitted within five working days
from receipt of the written denial. Subsection (g) requires the

carrier to respond to reconsideration requests within 5 working
days for preauthorization and within 1 working day for concurrent
review. Subsection (g) further addresses the requestor’s entitle-
ment to timely request a review of the medical necessity of the
denied health care through Medical Dispute Resolution at the
commission.

The current subsection (h) lists the categories of treatments and
services that require express preauthorization by the carrier.
Proposed subsection (h) amends the language to include
concurrent review to extend treatment beyond that which
was previously approved. The current list language identifies
sixteen categories or treatments that require preauthorization or
concurrent review. The proposed amended language adds the
categories mandated by HB-2600, and adds and revises other
categories as necessary to achieve the statutory purposes
of timely delivery of appropriate medical care and effective
medical cost containment. Proposed subsections have been
renumbered as a result of statutory inclusions and commission
additions.

Inpatient hospitalization is one of the statutorily mandated cat-
egories. Proposed subsection (h)(1) clarifies that preauthoriza-
tion for inpatient hospital admissions includes the preauthoriza-
tion of the primary treatments and/or services to be performed
and the length of stay. If the length of stay needs to be extended,
a request for concurrent review is required.

In accordance with HB-2600, proposed subsection (h)(2)
includes all outpatient surgical services and ambulatory surgical
services in the list of treatments and services requiring preau-
thorization and concurrent review. This includes all outpatient
surgical procedures and other ambulatory surgical services,
wherever provided. The current rule requires preauthorization
of ambulatory surgical center care.

Proposed subsection (h)(3) adds spinal surgery to the list as re-
quired by HB-2600 amendments to §408.026 of the Texas Labor
Code, as well as §413.014.

The current rule requires preauthorization for all psychiatric or
psychological therapy or testing, except as a part of a work hard-
ening program. Proposed subsection (h)(4), amends language
regarding testing to clarify that, except as part of a preauthorized
rehabilitation program, psychological testing and psychotherapy
require preauthorization, as well as all repeat evaluations and
repeat interviews. The intent is that if these services are part of
a preauthorized rehabilitation program, they will not require ad-
ditional separate preauthorization. If, however, these services
are stand-alone procedures, they do require separate preautho-
rization. Initial psychiatric or psychological evaluations and inter-
views are essential assessment tools and will not require preau-
thorization; however, repeat evaluations and interviews will re-
quire preauthorization and concurrent review as a cost contain-
ment feature.

Proposed subsections (h)(5) - (10) are unchanged from the cur-
rent rule except for the addition of acupuncture treatment in pro-
posed subsection (h)(6). The inclusion of acupuncture is based
on a review of literature regarding the use of acupuncture. A re-
view of studies regarding acupuncture treatment was performed
by the Cochrane Review Groups (an international not-for-profit
organization that reviews randomized controlled trials of health
care). The evidence summarized in Cochrane Review Abstracts
did not indicate acupuncture to be effective for the treatment of
back pain. Because of the lack of consistent evidence-based
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clinical research regarding the efficacy of acupuncture and con-
firmation of its indications, this treatment has been added to the
list of treatments and services requiring preauthorization.

Proposed subsection (h)(11) includes biofeedback treatments
except as part of a preauthorized rehabilitation program.

The current rule requires preauthorization for physical therapy
or occupational therapy beyond eight weeks of treatment. The
treatments and services in this category represent a large por-
tion of system costs and are performed at a high frequency. Pro-
posed subsection (h)(12) replaces the term, "physical therapy or
occupational therapy" with "physical medicine and rehabilitation
modalities and procedures," to reflect the terminology for this cat-
egory of treatments and/or services as established by the Ameri-
can Medical Association (AMA) in the Current Procedural Termi-
nology (CPT) Manual. CPT codes reflecting tests and measure-
ments within this category of physical medicine and rehabilitation
are exempt from the requirement of preauthorization. The refer-
ences to physical medicine and rehabilitation do not include vo-
cational rehabilitation pursuant to §401.011(19), the definition of
"health care." Subsection (h)(12) allows 18 sessions of physical
medicine and rehabilitation services prior to the requirement of
preauthorization. In addition, 18 sessions of physical medicine
and rehabilitation services are allowed following surgery.

Current subsection (h)(11) and (h)(12) were deleted and have
been incorporated into proposed subsection (h)(13). Proposed
subsection (h)(13)(A) and (B) incorporate the statutory require-
ment for preauthorization and concurrent review for work harden-
ing and work conditioning, provided by a health care facility that
is not credentialed by an organization recognized by commission
rules. Although the 1996 Medical Fee Guideline recognizes the
Commission on Accreditation of Rehabilitation Facilities (CARF)
for purposes of higher reimbursement as opposed to non-CARF
accredited facilities, no accreditation entities or organizations are
recognized by the commission for exclusion from prospective
and concurrent review of health care. CARF accreditation does
not accomplish prospective UR of health care. It is not the fa-
cility but the medical reasonableness and medical necessity of
the health care that is being preauthorized. The commission is
therefore proposing that preauthorization be required for all work
hardening and work conditioning. The inclusion of all rehabilita-
tion programs under preauthorization will operate as an initiative
to cost containment. The programs in paragraph (13)(C) outpa-
tient medical rehabilitation and paragraph (13)(D) chronic pain
management/interdisciplinary pain rehabilitation also include the
more widely accepted terminology in rehabilitation settings and
require preauthorization for the initiation of treatment and con-
current review for the continuation of treatment beyond any pre-
viously approved health care

Proposed subsection (h)(14) includes both the purchase and ex-
pected cumulative rental of durable medical equipment (DME)
greater than $500 per item, consistent with the commission’s cur-
rently proposed medical fee guidelines (§§134.202 - 134.208).

Proposed subsections (h)(15) - (17) are unchanged from the cur-
rent language except for the deletion of the term "pain clinics" in
(h)(16). Pain clinics are incorporated in subsection (h)(13)(D) as
rehabilitation programs.

Proposed subsection (h)(18) adds manipulative treatments or
manipulations after 18 visits that include either manipulative
treatment or manipulations. This has been added to the preau-
thorization list as a cost containment feature. The treatments

and services in this category also represent a large portion of
system costs and are performed at a high frequency.

As required by HB-2600, proposed subsection (h)(19) adds to
the preauthorization list services and devices that are consid-
ered investigational or experimental including those for which the
American Medical Association (AMA) has no specifically defined
investigational or Current Procedural Terminology (CPT) code.

HB-2600 amended §413.014 of the Labor Code to provide that
the commission may not prohibit a carrier and a health care
provider from voluntarily discussing health care treatment and
treatment plans either prospectively or concurrently and may not
prohibit a carrier from certifying or agreeing to pay for health
care consistent with those agreements. In accordance with this
directive, proposed subsection (i) allows a doctor to voluntarily
request precertification or concurrent certification of health care
and treatment plans from the carrier, either prospectively or con-
currently. Further, subsection (i)(2) allows the carrier to prospec-
tively certify (precertify) or agree to pay for health care consis-
tent with those agreements. This subsection allows requests
and payment agreements for treatments and services that do not
require preauthorization or concurrent review under subsection
(h) of this section. Subsection (i)(3) establishes that voluntary
requests and responses under this mandate are subject to the
provisions of subsections (a) and (b) relating to carrier liability.
A carrier is liable for treatment that is voluntarily precertified or
concurrently certified under subsection (i) in the same manner
that the carrier is liable for health care that is preauthorized or
concurrently reviewed. Proposed subsection (i)(4) provides that
denials of precertification requests may not be disputed through
the preauthorization dispute resolution, although the treatment
may be retrospectively reviewed for medical necessity.

Proposed subsection (j) provides that additional preauthoriza-
tion or reduced preauthorization requirements may be applied to
individual doctors or individual workers’ compensation medical
claims, in accordance with the Act and other commission rules
adopted pursuant to statutory changes made by HB-2600.

Proposed subsections (k), (l), and (m) address the applicabil-
ity of the proposed rule. These subsections establish when the
proposed amended rule applies to requests for preauthoriza-
tion, concurrent review and precertification of health care, as
well as recommendations for spinal surgery. Subsection (k) pro-
vides that requests for preauthorization and/or concurrent review
shall be responded to in accordance with the rules in effect at
the time of the submission of the request. This provides clear
guidance regarding what rules will be applicable to a particu-
lar request. Subsection (k) also provides for severability of por-
tions of the rule or continuation of the rule as it existed prior to
amendment in the event that a court finds a portion of the rule in-
valid. To smoothly transition from the current spinal surgery sec-
ond opinion process to the preauthorization process for approval
of spinal surgery, subsection (l) clarifies that current §133.206,
Spinal Surgery Second Opinion Process, will remain in effect
only for recommendations for or resubmissions of recommen-
dations for spinal surgery submitted prior to the effective date of
this section. Section 133.206 is also proposed to be amended to
make this limited applicability clear. At some point in the future,
§133.206 will be repealed. Proposed subsection (m) establishes
the effective date of this section as May 1, 2002.

Tom Hardy, Director of the Medical Review Division, has de-
termined the following with respect to fiscal impact for the first
five-year period the proposed amended rule is in effect.
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With regard to enforcement and administration of the rule by
state or local governments, the commission anticipates expe-
riencing minimal fiscal implications. Clarification and modifica-
tions provided by the proposed amended language should fa-
cilitate the implementation of HB-2600 and reduce errors in in-
terpretation of the rule. The proposed amendment adds addi-
tional categories of treatments and services to the list of treat-
ments and services requiring preauthorization, and further in-
cludes the addition of the concurrent review mandate for the ser-
vices. Some of these additions are required by HB-2600. The
increased preauthorization and concurrent review requirements
are anticipated to more closely monitor the delivery of medical
care to injured employees. Because additional categories are
added, the volume of appeals to the commission for Medical
Dispute Resolution may increase for the resolution of preautho-
rization and concurrent review disputes; however, the opportu-
nity for the requestor to discuss a possible denial with the carrier
may eliminate some disputes. If the number of medical disputes
increases, there will be additional cost to the commission to re-
solve these disputes.

Local government and state government as covered regulated
entities, will be impacted in the same manner as persons re-
quired to comply with the rule as proposed to be amended.

Tom Hardy has determined that for each year of the first five
years the rule as proposed is in effect, the public benefits antic-
ipated as a result of enforcing the rule will be an improved sys-
tem for prospective and concurrent review of health care that will
provide positive benefits to all participants in the system. The
participants in the system are: injured employees, employers,
carriers and health care providers.

Preauthorization is prospective utilization review. Concurrent re-
view is review of the continuation of treatment beyond previously
approved health care. The intent of the list is to effect cost con-
tainment while ensuring employee access to quality health care,
and to prevent the injured employee from being subjected to un-
necessary care by assuring the appropriate utilization of services
and treatments included on the list. Any savings that result from
elimination of unnecessary services or treatments has a positive
financial impact for carriers, and for employers who ultimately
pay insurance premiums.

The intent of amendments to §134.600 is to comply with statutory
mandates in the Texas Labor Code as amended by HB-2600,
adopted during the 2001 Texas Legislative Session. The com-
mission has included additional requirements to achieve the joint
statutory purposes of the timely delivery of appropriate medical
care and effective medical cost containment.

The enactment of HB-2600 establishes carrier liability for the
costs related to non-emergency spinal surgery under the pro-
vision of §413.014 and basically directs that all non-emergency
spinal surgery procedures require preauthorization and concur-
rent review for the continuation of treatment beyond previously
approved health care. The mandate requires the commission to
specify by rule which health care treatments and services require
express preauthorization as well as the health care treatments
and services that may require concurrent review. HB-2600 iden-
tifies categories of services for which the commission must re-
quire express preauthorization and concurrent review. The sys-
tem further benefits by the statutory definition of an "investiga-
tional or experimental service or device" and the statute and pro-
posed rule include this category in the list of health care treat-
ments and services that require preauthorization and concurrent
review.

The amended language should benefit all participants in the sys-
tem. The amended language establishes a requestor and speci-
fies that a requestor is the treating doctor, prescribing or referred
doctor, or the injured employee. This limits who can request
preauthorization and concurrent review to those persons who
will have access to the medical records to justify the need for
requested treatment, and provides a more efficient and more ef-
fective process. This benefits the injured employee, the health
care provider, and the carrier.

The rule plainly establishes when the carrier is liable and
when the carrier is not liable for the payment of the services
which require preauthorization and/or concurrent review, and/or
any other services requested under precertification. Through
simplified language, the meanings of both preauthorization and
concurrent review are established, thereby reducing confusion
and misinterpretation. The proposed amended rule contains
expanded language to clarify the steps required by the requestor
to submit and the carrier’s delegated agent to process requests
for preauthorization and concurrent review. This also provides
a more efficient and effective process beneficial to the injured
employee, health care provider, and carrier.

The addition of concurrent review allows case management and
cost containment by the carrier and ensures ongoing treatment
of the injured employee without delay or interruption. The addi-
tion of precertification allows prospective carrier review of health
care not listed in subsection (h), encourages communication be-
tween the doctor and the carrier, and provides assurance of car-
rier liability for approved health care other than those treatments
and services which require preauthorization under subsection
(h). This provides quality health care and cost containment and
may reduce disputes by encouraging communications regarding
appropriatness of care.

The expanded language regarding record keeping, requiring the
requestor to maintain records, as well as the carrier, will primar-
ily be of benefit to the injured employee and the requestor by
facilitating the resolution of a dispute that might arise. The track-
ing of summary information by the carriers will allow monitor-
ing and tracking of the volume of requests for the services and
treatments that require express preauthorization and concurrent
review under this section. This information will provide insight
into the effectiveness of the process in achieving the goals of
cost containment and delivery of quality medical care. It should
also help the commission identify carriers and doctors whose
practices are outside of norms. If identified, this would allow the
commission to take action against the doctors to improve their
practices. This will improve access to reasonable and neces-
sary care and reduce costs.

The carrier and their designated agents are provided the oppor-
tunity to prospectively review and determine the medical appro-
priateness of the treatments or services prior to the delivery of
the health care. It is beneficial to the carrier and the requestor,
that the requestor is afforded the opportunity to discuss the med-
ical necessity of treatments prior to a denial of the preautho-
rization request for treatment. This should reduce the number
of disputes, which in turn benefits doctors, carriers, employees,
employers, and the commission. Further, the rule addresses a
requestor’s ability to timely request resolution to disputes over
the denials of preauthorization and/or concurrent review by the
carrier, which benefits all parties to a dispute.

The injured employee will also benefit from the requirement that
the requestor be afforded the opportunity to discuss the denial of
requested treatments with an appropriate doctor or health care
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provider. This allows the injured employee’s medical needs to
be discussed by appropriate medical professionals. The oppor-
tunity to discuss the request with a doctor or health care provider
prior to a denial will enhance communication between requestors
and the respondents in the preauthorization process. The in-
creased communication should reduce the number of disputes,
saving time for and expense to health care providers, and fa-
cilitate the delivery of care to injured employees, as and when
needed.

The benefits of the proposed amended rule to employers is the
assurance that their injured employees are receiving appropriate
and medically necessary treatment in a timely manner for their
compensable injury in anticipation of an early return-to-work.
Conversely, the proposed rule will assist in the prevention of un-
necessary, costly treatment. In addition, savings that may result
from this preauthorization process should ultimately be reflected
in the cost to provide workers’ compensation coverage to em-
ployees.

The expansion of the list of services that require preauthoriza-
tion and concurrent review should benefit all system participants
as well. In addition to the statutorily mandated list inclusions,
the revision and addition of language regarding preauthorization
of psychiatric and psychological treatment, acupuncture, physi-
cal medicine, manipulative treatments, and all rehabilitation pro-
grams, clarifies the intent for use by both requestor and carrier.
The primary benefit of preauthorizing these services is cost con-
trol. Additional benefits to the injured employee include protec-
tion from the possibility of the utilization of unnecessary, experi-
mental or investigational services or devices, as well as the over
utilization of other listed services and treatments.

Health care providers will be impacted as a result of the pro-
posed rule due to the changes to the list of items that will require
preauthorization. Health care providers that regularly prescribe
or provide health care that is listed in the rule will be required to
request preauthorization more often than is currently required.
While administrative management of additional requests may in-
crease costs, the costs are expected to be offset by a more ef-
ficient process and the statutory guarantee of payment for ap-
provals.

There will be some anticipated economic costs to persons who
are required to comply with the amended rule as proposed. No
economic costs are anticipated for injured employees to comply
with the requirements of the proposed amended rule.

Some health care providers may experience minimal financial
impact as a result of the proposed amended rule. The financial
impact may result from an increase in the number of requests for
preauthorization for newly added services for compliance with
HB-2600 and additional requirements imposed by the commis-
sion. The costs are expected to be offset by more efficiently re-
viewing and discussing the efficacy of treatment and treatment
plans prior to the delivery of the services. The prospective re-
view and discussion and the use of precertification are expected
to reduce the number of costly disputes a health care provider
would submit.

Carrier costs may increase because the proposed amended
list of treatments or services requiring preauthorization is
expanded to include new services as well as those mandated by
HB-2600. New mandated services requiring preauthorization
include: spinal surgeries, outpatient surgeries, investigational
or experimental services or devices, and several additions for
cost containment. If not already in place, the carrier or review

company will be required to develop screening criteria for
these treatments and/or services, as well as develop criteria
for managing concurrent review. This may require the carrier
to employ additional personnel qualified to review the requests
for appropriateness of initiating or continuing specific treatment
for a specific injury. The broader list of items and use of a
precertification process should help carriers prospectively
prevent unnecessary medical care from being provided, thus
reducing medical costs. Additional administrative costs to the
carriers should be offset by the carrier’s ability to control costs
in monitoring health care utilization, and should be no more
than is already required under Texas Department of Insurance
rules governing UR.

The cost savings to the employer affected by a broader amended
list is expected to reduce the medical costs per claim to the car-
rier, possibly resulting in premium reductions to the employers
and an overall savings to the system. Savings that may result
from a more efficient preauthorization process should ultimately
be reflected in the cost to provide workers’ compensation cover-
age to employees.

There will be no adverse economic impact on small businesses
or on micro-businesses as a result of the proposed rule amend-
ments. There will be only a proportionate difference in the cost of
compliance for small businesses and micro-businesses as com-
pared to the largest businesses, including state and local govern-
ment entities. The same basic processes and procedures apply,
regardless of the size or volume of the business. The business
size cost difference will be in direct proportion to the volume of
business that falls under the purview of these proposed rules.

Comments on the proposal must be received by 5:00 p.m.,
September 20, 2001. You may comment via the Internet by ac-
cessing the commission’s website at http://www.twcc.state.tx.us
and then clicking on "Proposed Rules." This medium for com-
menting will help you organize your comments. You may also
e-mail your comments to RuleComments@twcc.state.tx.us or
mail or deliver your comments to Nell Cheslock at the Office
of the General Counsel, Mailstop #4-D, Texas Workers’ Com-
pensation Commission, Southfield Building, 4000 South IH-35,
Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the spe-
cific subsection and paragraph commented upon. The commis-
sion may not be able to respond to comments which cannot be
linked to a particular proposed subsection. Along with your com-
ment, it is suggested that you include the reasoning for the com-
ment in order for commission staff to fully evaluate your recom-
mendations. Unspecified comments submitted will not be ad-
dressed.

Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part (e.g. the addition or deletion
of treatments and services listed in subsection (h)). Persons
in support of the rule as proposed, in whole or in part, may
wish to comment to that effect with reference to specifics in the
proposed rule amendments.

A public hearing on this proposal will be held on September 20,
2001, at the Austin central office of the commission (Southfield
Building, 4000 South IH-35, Austin, Texas). Those persons in-
terested in attending the public hearing should contact the com-
mission’s Office of Executive Communication at (512) 804-4430
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to confirm the date, time, and location of the public hearing for
this proposal. The public hearing schedule will also be available
on the commission’s website at www.twcc.state.tx.us.

The amendment is proposed under: the Texas Labor Code,
§401.011 which contains definitions used in the Texas Workers’
Compensation Act; the Texas Labor Code, §401.024, which pro-
vides the Commission the authority to require use of facsimile or
other electronic means to transmit information in the system; the
Texas Labor Code, §402.042, which authorizes the Executive
Director to enter orders as authorized by the statute as well as to
prescribe the form and manner and procedure for transmission
of information to the Commission; the Texas Labor Code, the
Texas Labor Code: §402.061, which authorizes the commission
to adopt rules necessary to administer the Act; the Texas Labor
Code §406.010 that authorizes the commission to adopt rules
regarding claims service; the Texas Labor Code §408.021(a)
that states an employee who sustains a compensable injury
is entitled to all health care reasonably required by the nature
of the injury as and when needed; the Texas Labor Code,
§408.025, which requires the Commission to specify by rule
what reports a health care provider is required to file; the Texas
Labor Code §408.026, (as amended by HB-2600, 2001 Texas
Legislature) that requires the preauthorization of spinal surgery;
the Texas Labor Code, §409.021, which requires insurance
carriers to timely initiate or dispute compensation; the Texas
Labor Code, §409.022, which requires a notice of refusal to
specify the insurance carrier’s grounds for disputing a claim and
requires the reason to be reasonable; the Texas Labor Code
§413.002, that requires the commission to monitor health care
providers and carriers to ensure compliance with commission
rules relating to health care including medical policies and
fee guidelines; the Texas Labor Code §413.011 that requires
the commission by rule to establish medical policies relating
to necessary treatments for injuries and designed to ensure
the quality of medical care and to achieve effective medical
cost control; the Texas Labor Code, §413.012 which requires
the Commission to review and revise medical policies and fee
guidelines at least every two years to reflect current medical
treatment and fees that are reasonable and necessary; the
Texas Labor Code, §413.013 which requires the Commission
by rule to establish a program for prospective, concurrent, and
retrospective review and resolution of a dispute regarding health
care treatments and services; a program for the systematic
monitoring of the necessity of the treatments administered
and fees charged and paid for medical treatments or services
including the authorization of prospective, concurrent or retro-
spective review and a program to detect practices and patterns
by insurance carriers in unreasonably denying authorization
of payment for medical services, and a program to increase
the intensity of review; the Texas Labor Code §413.014 (as
amended by HB-2600, 2001 Texas Legislature) that requires
the commission to specify by rule, except for treatments and
services required to treat a medical emergency, which health
care treatments and services require express preauthorization
and concurrent review by the carrier as well as allowing health
care providers to request precertification and allowing the
carriers to enter agreements to pay for treatments and services
that do not require preauthorization or concurrent review. This
mandate also states the carrier is not liable for the cost of
the specified treatments and services unless preauthorization
is sought by the claimant or health care provider and either
obtained or ordered by the commission; the Texas Labor Code
§413.017 that establishes medical services to be presumed
reasonable when provided subject to prospective, concurrent

review and are authorized by the carrier; the Texas Labor Code
§413.031, that establishes the right to access medical dispute
resolution; the Texas Labor Code §414.007, that allows the
review of referrals from the Medical Review Division by the
Division of Compliance and Practices; the Texas Labor Code,
§415.002 which establishes an administrative violation for an
insurance carrier to: unreasonably dispute the reasonableness
and necessity of health care, to violate a Commission rule or to
fail to comply with the Act; the Texas Labor Code §415.003 that
establishes an administrative violation for a health care provider
to: administer improper, unreasonable, or medically unneces-
sary treatment or services, to violate a commission rule, or to
fail to comply with the act; the Texas Labor Code §415.0035 that
establishes administrative violations for health care providers
and carriers, including a carrier denying preauthorization in
a manner that is not in accordance with commission rules;
and the Texas Insurance Code, Article 21.58A, which provides
requirements for the certification of health care utilization review
agents, standards for utilization review, and provides for appeal
of adverse determinations of utilization review agents.

The proposed amended rule affects the following statutes: the
Texas Labor Code, §401.011 which contains definitions used in
the Texas Workers’ Compensation Act; the Texas Labor Code,
§401.024, which provides the Commission the authority to re-
quire use of facsimile or other electronic means to transmit infor-
mation in the system; the Texas Labor Code, §402.042, which
authorizes the Executive Director to enter orders as authorized
by the statute as well as to prescribe the form and manner and
procedure for transmission of information to the Commission; the
Texas Labor Code, the Texas Labor Code: §402.061, which au-
thorizes the commission to adopt rules necessary to administer
the Act; the Texas Labor Code §406.010 that authorizes the com-
mission to adopt rules regarding claims service; the Texas Labor
Code §408.021(a) that states an employee who sustains a com-
pensable injury is entitled to all health care reasonably required
by the nature of the injury as and when needed; the Texas La-
bor Code, §408.025 which requires the Commission to specify
by rule what reports a health care provider is required to file; the
Texas Labor Code §408.026, (as amended by HB-2600, 2001
Texas Legislature) that requires the preauthorization of spinal
surgery; the Texas Labor Code, §409.021, which requires in-
surance carriers to timely initiate or dispute compensation; the
Texas Labor Code, §409.022, which requires a notice of refusal
to specify the insurance carrier’s grounds for disputing a claim
and requires the reason to be reasonable; the Texas Labor Code
§413.002, that requires the commission to monitor health care
providers and carriers to ensure compliance with commission
rules relating to health care including medical policies and fee
guidelines; the Texas Labor Code §413.011 that requires the
commission by rule to establish medical policies relating to nec-
essary treatments for injuries and designed to ensure the quality
of medical care and to achieve effective medical cost control; the
Texas Labor Code, §413.012 which requires the Commission to
review and revise medical policies and fee guidelines at least ev-
ery two years to reflect current medical treatment and fees that
are reasonable and necessary; the Texas Labor Code, §413.013
which requires the Commission by rule to establish a program
for prospective, concurrent, and retrospective review and reso-
lution of a dispute regarding health care treatments and services;
a program for the systematic monitoring of the necessity of the
treatments administered and fees charged and paid for medical
treatments or services including the authorization of prospective,
concurrent or retrospective review and a program to detect prac-
tices and patterns by insurance carriers in unreasonably denying
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authorization of payment for medical services, and a program to
increase the intensity of review; the Texas Labor Code §413.014
(as amended by HB-2600, 2001 Texas Legislature) that requires
the commission to specify by rule, except for treatments and
services required to treat a medical emergency, which health
care treatments and services require express preauthorization
and concurrent review by the carrier as well as allowing health
care providers to request precertification and allowing the carri-
ers to enter agreements to pay for treatments and services that
do not require preauthorization or concurrent review. This man-
date also states the carrier is not liable for the cost of the spec-
ified treatments and services unless preauthorization is sought
by the claimant or health care provider and either obtained or or-
dered by the commission; the Texas Labor Code §413.017 that
establishes medical services to be presumed reasonable when
provided subject to prospective, concurrent review and are au-
thorized by the carrier; the Texas Labor Code §413.031, that
establishes the right to access medical dispute resolution; the
Texas Labor Code §414.007, that allows the review of referrals
from the Medical Review Division by the Division of Compliance
and Practices; the Texas Labor Code, §415.002 which estab-
lishes an administrative violation for an insurance carrier to: un-
reasonably dispute the reasonableness and necessity of health
care, to violate a Commission rule or to fail to comply with the Act;
the Texas Labor Code §415.003 that establishes an administra-
tive violation for a health care provider to: administer improper,
unreasonable, or medically unnecessary treatment or services,
to violate a commission rule, or to fail to comply with the act;
the Texas Labor Code §415.0035 that establishes administra-
tive violations for health care providers and carriers, including a
carrier denying preauthorization in a manner that is not in accor-
dance with commission rules; and the Texas Insurance Code,
Article 21.58A, which provides requirements for the certification
of health care utilization review agents, standards for utilization
review, and provides for appeal of adverse determinations of uti-
lization review agents.

§134.600. Preauthorization, Concurrent Review, and Precertifica-
tion of Health Care [Procedure for Requesting Pre-Authorization of
Specific Treatments and Services].

(a) The insurance carrier (carrier) is liable for the reasonable
and necessary medical costs relating to the health care treatments and
services listed in subsection (h) of this section, required to treat a com-
pensable injury, when any of the following situations occur:

(1) there is an [a documented life threatening degree of a
medical] emergency, as defined in §133.1 of this title (relating to Def-
initions for Chapter 133) necessitating treatments or services listed in
subsection (h) of this section;

(2) requestor the treating doctor, the prescribing or refer-
ral doctor [his/her designated representative], or the injured employee
(employee) has received approval [pre-authorization] from the carrier
through: [prior to the health care treatments or services; or]

(A) preauthorization (prospective approval) of any
health care listed in subsection (h) of this section prior to providing
the health care treatments or services;

(B) concurrent review (an extension of treatment or ser-
vices beyond previous approval) of any health care listed in subsection
(h) of this section; or

(C) precertification or agreement under subsection
(i)(2) of this section; or

(3) when ordered by the commission.

(b) The carrier is not liable under subsection (a) of this section
if there has been a final adjudication that the injury is not compensable
or that the health care was provided for a condition unrelated to the
compensable injury. "Final adjudication" means that the commission
has issued a final decision or order that is no longer appealable by either
party. [Second opinions for spinal surgery are addressed in Chapter
133, Subchapter C, of this title (relating to Second Opinions for Spinal
Surgery).]

(c) The [insurance] carrier shall designate an accessible direct
telephone number, and may also designate a facsimile number for use
by the requestor [treating doctor or the injured employee] to request
preauthorization or concurrent review [pre-authorization] during nor-
mal business hours. The direct number shall be answered or the facsim-
ile responded to, by the carrier’s agent who is delegated to approve or
deny requests for preauthorization or concurrent review [pre-authoriza-
tion], within the time limits established in subsection (e) of this section.

(d) The requestor shall request preauthorization from the car-
rier prior to providing proposed treatments or services. An extension
of treatments or services beyond what was preauthorized requires con-
current review and approval prior to treatments or services. Concurrent
review may be requested prior to the conclusion of the specific num-
ber of treatments or period of time preauthorized. The requestor shall:
[Prior to the date of the proposed treatment or service, the treating doc-
tor, or his/her designated representative, shall notify the insurance car-
rier’s delegated agent by telephone or transmission of a facsimile of the
recommended treatment or service listed in subsection (h) of this sub-
section. Notification shall include the medical information to substan-
tiate the need for the treatment or service recommended. If requested
to so by the carrier, the treating doctor shall also notify the insurance
carrier of the location and estimated date of the recommended treat-
ment or service, and the name of the health care provider performing
the treatment or service, if other than the treating doctor.]

(1) contact the carrier or carrier’s delegated agent by tele-
phone or facsimile to request preauthorization or concurrent review;

(2) include in the request for preauthorization or concurrent
review:

(A) the specific treatment or service listed in subsection
(h) of this section;

(B) the specific number of treatments or services and/or
the specific period of time; and

(C) the medical information to substantiate the need for
the treatment or service recommended

(D) an accessible telephone number and also may des-
ignate a facsimile number for use by the carrier or the carrier’s dele-
gated agent; and

(3) if requested by the carrier or the carrier’s delegated
agent, provide the:

(A) name of the health care provider performing the
treatment or service, if other than the requestor; and

(B) facility name and estimated date of proposed treat-
ment or service.

(e) The carrier or carrier’s delegated agent shall: [Within three
working days of the treating doctor’s request for pre-authorization, the
insurance carrier’s delegated agent shall notify the treating doctor by
telephone or transmission of a facsimile of the insurance carrier’s de-
cision to grant or deny pre-authorization. When the insurance carrier
denies or approves pre-authorization, the insurance carrier shall send
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written approval, or, if denying pre-authorization, documentation iden-
tifying the reasons for denial. Notification shall be sent to the injured
employee, injured employee’s representative if known, and the treat-
ing doctor, or the treating doctor’s designated representative, within 24
hours after notification of denial or approval.]

(1) approve or deny requests for preauthorization or con-
current review based solely upon the reasonableness and medical ne-
cessity of the health care required to treat the injury, regardless of:

(A) unresolved issues of compensability, extent of or re-
latedness to the compensable injury;

(B) the carrier’s liability for the injury; or

(C) the fact that the employee has reached maximum
medical improvement.

(2) prior to the issuance of a denial, afford the requestor a
reasonable opportunity to discuss the clinical basis for a denial with the
appropriate doctor or health care provider performing the review;

(3) contact the requestor by telephone or facsimile with the
decision to approve or deny the request:

(A) within three working days of receipt of a request for
preauthorization; or

(B) within one working day of receipt of a request for
concurrent review;

(4) send written notification of the approval or denial of the
request, within one working day of the decision to:

(A) the employee;

(B) the employee’s representative; and

(C) the requestor, if not previously sent by facsimile;

(5) include in an approval the specific:

(A) treatment or service; and

(B) number of treatments or services and/or the specific
period of time;

(6) include in a denial:

(A) plain language notifying the injured employee of
the right to appeal in a timely manner under subsection (g) of this sec-
tion; and

(B) principal reasons for, clinical basis for, and descrip-
tion or source of screening criteria used in making the denial.

(f) The [insurance] carrier and requestor must maintain
accurate records to reflect information regarding the preauthoriza-
tion or concurrent review requests, [pre-authorization request and]
approval/denial, decisions, and appeals, if any. If requested by the
commission, the carrier and requestor (other than an employee) shall
submit summary information with the total numbers of requests by
category of treatment or service, and the total number of approvals,
denials, and appeals in the form and format prescribed by the com-
mission [process].

(g) If the response is a denial of preauthorization or concurrent
review, the requestor is entitled to a review of the medical necessity for
the denied health care. [If a dispute arises over the denial of pre-au-
thorization by the insurance carrier, the doctor or the injured employee
may proceed to a medical dispute resolution as described in the Act,
§8.26, and §133.305 of this title (relating to Request for Medical Dis-
pute Resolution).]

(1) The requestor may, within 5 working days of receipt of
a written denial, request that the carrier reconsider the denial and shall
document the reconsideration request.

(2) The carrier shall respond:

(A) within 5 working days of receipt of a request for
reconsideration of denied preauthorization; or

(B) within 1 working day of receipt of a request for re-
consideration of denied concurrent review.

(3) The requestor may dispute the denial of a reconsid-
eration request in accordance with Texas Labor Code, §413.031 and
§133.305 of this title (relating to Medical Dispute Resolution).

(h) The health care treatments and services requiring preau-
thorization and/or concurrent review [pre-authorization] are:

(1) inpatient hospital admissions including: [all nonemer-
gency hospitalizations, ambulatory surgical center care, and transfers
between facilities;]

(A) primary treatment(s) and/or service(s); and

(B) length of stay;

(2) outpatient surgical or other ambulatory surgical
services;

(3) spinal surgery;

(4) except as part of a rehabilitation program, repeat evalu-
ations and interviews, all psychological testing, and all psychotherapy;

[(2) psychiatric or psychological therapy or testing except
as a part of work hardening;]

(5) [(3)] all external and implantable bone growth stimula-
tors;

(6) [(4)] all chemonucleolysis, acupuncture, facet, or trig-
ger point injections;

(7) [(5)] all nonemergency myelograms, discograms, or
surface electromyograms;

(8) [(6)] unless otherwise specified, repeat individual diag-
nostic study, with a fee established in the current Medical Fee Guideline
of greater than $350 or DOP (documentation of procedure). (Diagnos-
tic study is defined as any test used to help establish or exclude the pres-
ence of disease/injury in symptomatic persons; the test can help deter-
mine the diagnosis, screen for specific diseases/injury, guide the man-
agement of an established disease/injury and help formulate a progno-
sis.);

(9) [(7)] video fluoroscopy;

(10) [(8)] radiation therapy or chemotherapy;

(11) [(9)] biofeedback except as a part of a preauthorized
rehabilitation program [work hardening];

(12) all physical medicine and rehabilitation modalities
and procedures (excluding tests and measurements) beyond 18
sessions, and/or beyond 18 sessions following surgery;

(13) all rehabilitation programs, including but not limited
to:

(A) work conditioning/general occupational rehabilita-
tion;

(B) work hardening/comprehensive occupational reha-
bilitation;
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(C) outpatient medical rehabilitation; and

(D) chronic pain management/interdisciplinary pain re-
habilitation;

[(10) physical therapy or occupational therapy beyond
eight weeks of treatment;]

[(11) work hardening, in excess of six weeks (limited to a
one-time two-week extension);]

[(12) work conditioning, in excess of four weeks (limited
to a one-time two-week extension);]

(14) [(13)] all durable medical equipment in excess of $500
per item (either purchase or expected cumulative rental) and all TENS
units;

(15) [(14)] nursing home, convalescent, residential, and all
home health care services and treatments;

(16) [(15) pain clinics,] chemical dependency clinics, or
weight loss clinics; [and]

(17) [(16)] all nonemergency dental services, including re-
constructive dental care or dental appliances; [.]

(18) manipulative treatments or manipulations after 18 vis-
its that include either manipulative treatment or manipulations; and

(19) any investigational or experimental service or device
for which:

(A) there is no current or investigational CPT code; or

(B) there is early, developing scientific or clinical evi-
dence demonstrating the potential efficacy of the treatment, service, or
device but is not yet broadly accepted as the prevailing standard of care.

(i) This subsection governs requests for precertification and/or
requests for concurrent certification of ongoing health care that does
not require preauthorization and/or concurrent review under subsection
(h) of this section.

(1) The requestor may voluntarily request precertification
and/or concurrent certification of on-going treatment plans, treatments
and services, from the carrier.

(2) The carrier may voluntarily precertify and agree to pay
for health care requested under paragraph (1) of this subsection.

(3) Carrier precertification, concurrent certification, or
agreement to pay, subjects the carrier to liability in accordance with
subsections (a) and (b) of this section.

(4) Denials under this subsection are not subject to preau-
thorization dispute resolution.

(j) An increase or decrease in review and preauthorization con-
trols may be applied by the commission to individual doctors or individ-
ual workers’ compensation claims, in accordance with the Texas Labor
Code and other sections of this title.

(k) Requests for preauthorization and/or concurrent review
shall be responded to in accordance with rules in effect at the time of
submission of the request. Where any terms or portions of this section
are determined by a court of competent jurisdiction to be invalid, the
remaining terms and provisions of this section shall remain in effect to
the extent possible. If a portion of this section is declared invalid in a
final judgment that is not subject to appeal, or is suspended by order
of the court which is given immediate effect, this section as it existed
prior to the effective date of this section shall remain in effect for all
requests for preauthorization to the extent necessary.

(l) Section 133.206 will remain in effect only for recommen-
dations or resubmissions of recommendations for spinal surgery sub-
mitted prior to the effective date of this section.

(m) The effective date of this section is March 1, 2002.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104207
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 804-4287

♦ ♦ ♦
CHAPTER 166. WORKERS’ HEALTH AND
SAFETY--ACCIDENT PREVENTION SERVICES
28 TAC §166.2

The Texas Workers’ Compensation Commission (the commis-
sion) proposes an amendment to §166.2, concerning Initial Li-
censing and Resumption of Writing of Workers’ Compensation
Insurance. The amendment is proposed to make §166.2 con-
sistent with §411.061, of the Texas Labor Code, as amended by
Senate Bill (SB) 994 of the 77th Texas Legislature, 2001. The
proposed amendment makes the requirement that an insurance
company file their Accident Prevention Services Plan for evalu-
ation and approval with the commission’s Division of Workers’
Health and Safety (the division), a prerequisite for writing work-
ers’ compensation insurance in Texas, rather than a prerequisite
for licensing to write workers’ compensation insurance in Texas.
The amendment also updates the reference to other commission
rules.

The Texas Register published text shows words proposed to be
added to or deleted from the current text, and should be read to
determine all proposed changes.

SB 994, passed by the 77th Texas Legislature, 2001, amended
§411.061, of the Labor Code effective September 1, 2001, to
read as follows: (a) As a prerequisite for writing workers’ com-
pensation insurance in this state, an insurance company must
maintain or provide accident prevention facilities that are ade-
quate to provide accident prevention services required by the
nature of its policyholders’ operations. Previously §411.061 re-
quired the maintenance of accident prevention facilities as a pre-
requisite for obtaining a license to write workers’ compensation
insurance. The proposed change to §166.2, necessitated by SB
994, will allow an insurance company to be issued its initial li-
cense to write workers’ compensation insurance in Texas prior
to filing a plan with the division. However, the company shall
not write workers’ compensation insurance in Texas until they
have filed a plan with the division, and it is approved, describing
the accident prevention services they will provide. In addition,
proposed §166.2 changes the reference to Chapter 145 of the
commission’s rules to Chapter 148 to reflect the rules which are
applicable to disputes related to the approval of Accident Pre-
vention Services Plans.
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Robert M. Marquette, Director of the Worker’s Health and Safety
Division, has determined that for the first five-year period the pro-
posed rule is in effect there will be no fiscal implications for state
or local governments as a result of enforcing or administering the
rule. Local government and state government as a covered reg-
ulated entity will be impacted in the same manner as described
in this preamble for persons required to comply with the rule as
proposed.

Mr. Marquette has also determined that for each year of the first
five years the rule as proposed is in effect the public benefits
anticipated as a result of enforcing the rule will be compliance
with amendments to the Texas Labor Code and simplification of
the initial licensing process for insurance companies.

There will be no anticipated economic costs to persons who are
required to comply with the rule as proposed. The statute and
the rule will allow an insurance company to delay the costs as-
sociated with filing and obtaining approval of a plan until after a
license has been issued for that company to write workers’ com-
pensation insurance in Texas.

There will be no costs of compliance for small businesses or mi-
cro-businesses. There will be no adverse economic impact on
small businesses or micro-businesses. There will be no differ-
ence in the cost of compliance for small or micro-businesses as
compared to large businesses.

Comments on the proposal must be received by 5:00 p.m.,
September 20, 2001. You may comment via the Internet by
accessing the commission’s website at www.twcc.state.ts.us
and then clicking on "Proposed Rules." This medium for
commenting will help you organize your comments by rule
chapter. You may also comment by e-mailing your comments
to RuleComments@twcc.state.tx.us or by mailing or delivering
your comments to Nell Cheslock at the Office of the General
Counsel, Mailstop #4-D, Texas Workers’ Compensation Com-
mission, Southfield Building, 4000 South IH-35, Austin, Texas
78704-7491.

Commenters are requested to clearly identify by number the spe-
cific rule and paragraph commented upon. The commission may
not be able to respond to comments that cannot be linked to a
particular proposed rule. Along with your comment, it is sug-
gested that you include the reasoning for the comment in order
for commission staff to fully evaluate your recommendations.

Based upon various considerations, including comments
received and the staff’s or commissioners’ review of those
comments, or based upon the commissioners’ action at the
public meeting, the rule as adopted may be revised from the
rule as proposed in whole or in part. Persons in support of the
rule as proposed, in whole or in part, may wish to comment to
that effect.

A public hearing on this proposal will be held on September 20,
2001, at the Austin central office of the commission (Southfield
Building, 4000 South IH-35, Austin, Texas). Those persons in-
terested in attending the public hearing should contact the com-
mission’s Office of Executive Communication at (512) 804-4430
to confirm the date, time, and location of the public hearing for
this proposal. The public hearing schedule will also be available
on the commission’s website at www.twcc.state.tx.us.

The amendment is proposed under the Texas Labor Code,
§402.061, which authorizes the commission to adopt rules
necessary to administer the Act, and the Texas Labor Code,

§411.061, which requires an insurance company to provide
accident prevention services.

No other code, statute, or article is affected by this rule action.

§166.2. Initial Writing [Licensing] and Resumption of Writing of
Workers’ Compensation Insurance.

(a) Initial Writing After Being Licensed to Write Workers’
Compensation Insurance [Licensing].

(1) An insurance company prior [seeking] to writing [ob-
tain] its initial [license to write] workers’ compensation insurance pol-
icy in Texas or with Texas exposure shall file with the division a plan
describing the accident prevention services that the company will pro-
vide. The plan shall describe how the company will meet all require-
ments listed in §166.4(c) of this title (relating to Required Accident
Prevention Services).

(A) The division shall evaluate the plan’s compliance
with the requirements listed in §166.4(c) of this title (relating to Re-
quired Accident Prevention Services) and resolve any discrepancies
with the insurance company. If the insurance company disagrees with
the evaluation rendered by the division, the insurance company may re-
quest a hearing as provided by Chapter 148 [145] of this title (relating
to Hearings Conducted by the State Office of Administrative Hearings
[under the Administrative Procedure and Texas Register Act)].

(B)-(C) (No change.)

(2) (No change.)

(3) An insurance company acting [seeking license to act]
exclusively as a workers’ compensation excess insurer or reinsurer is
not required to submit an accident prevention services plan, but must
provide to the division, a legally binding document confirming it will
not act as a primary insurer. Should the insurance company subse-
quently elect to become a primary insurer, it shall [will] submit an ac-
cident prevention services plan as described in subsection (a) of this
section for evaluation and approval prior to writing insurance as a pri-
mary provider.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 20, 2001.

TRD-200104204
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 804-4287

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND
The Texas Water Development Board (the board) proposes
amendments to 31 TAC §§375.15, 375.212, 375.214 and
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375.222, and new §§375.301-375.305 concerning the Clean
Water State Revolving Fund (the "CWSRF"). The amendments
and new sections will implement legislative changes to enable
"persons" to receive CWSRF loans for nonpoint source pollution
control and abatement and estuary management projects. The
changes will also add flexibility to managing loan applications
in situations where the program capacity is adequate to invite
all applications for projects listed on an intended use plan.
Additionally, the amendments correct a legal reference, delete a
reference to the Davis-Bacon Act, and increase the interest rate
subsidy for federally funded "tier three" projects.

In the past, the demand for CWSRF program funds have ex-
ceeded the amount of funds available. It is currently estimated
that sufficient funds will be available to serve all requests, except
in a circumstance where a borrower requests an unusually large
amount. The proposed amendments to §375.15(m) will allow the
board to impose a cap on the maximum amount of funds avail-
able to any single applicant. This amendment will allow the board
to limit funds on any one large request for funds when the limita-
tion is necessary in order to be able to fund all of the applicants
that have requested assistance. The amendments also provide
that it is the policy of the board to fund all projects listed on the
intended use plan whenever possible so that the maximum num-
ber of projects can be funded. The proposed amendments to
§375.15(n) provide that, if funds are available to do so, the exec-
utive administrator will invite the submittal of all applicants on the
annual intended use plan. This represents a change from previ-
ous practice whereby the executive administrator could invite the
submittal of only those applications for which limited funds were
available. The amendments also specify timelines applicable to
such applications so that the board may more efficiently identify
those projects that will actually seek commitments for this fund-
ing year.

§375.15 (o) is renumbered to account for the new section. Pro-
posed amendments to §375.212 will remove a reference to the
Davis-Bacon Act, relating to wage rate requirements. This refer-
ence is removed because the United States Environmental Pro-
tection Agency recently notified the board that Davis-Bacon re-
quirements were not applicable to the CWSRF program. The
proposed amendment to §375.214 corrects a citation to a fed-
eral act with which CWSRF funding must comply. The proposed
amendment to §375.222 provide an increased interest rate sub-
sidy for the purpose of encouraging more borrowers to apply for
available funds by reducing the cost of such funds.

New §§375.301-375.305 comprise new Subchapter C, Nonpoint
Source Pollution Loan and Estuary Management Program. The
proposed new sections implement Senate Bills 2 and 312 of the
77th Texas legislative session and further compliance with the
federal Clean Water Act. §375. 301 provides notice to applicants
for funds that applications for nonpoint source pollution control
and estuary management projects will be administered under the
requirements of the general provisions of this title.

To assist customers in the understanding of the nonpoint source
pollution and estuary management programs, §375.302 ,
relating to Definitions of Terms, provides additional definitions of
terms that apply to the two programs, including a new definition
of an eligible applicant for funds. §375.303 informs customers of
the types of projects that will be eligible to receive funding pur-
suant to the nonpoint source pollution loan program. Proposed
§375.304 provides additional information to customers on the
application process when loans for nonpoint source pollution

or estuary management are sought. In order to be processed,
applications must contain sufficient information for the board
to understand the details of the proposed project. §375.305
advises customers of a board option for borrowing through the
use of promissory note and loan agreement with the board.

Ms. Misti Hancock, Interim Director of Fiscal Services, has de-
termined that for the first five-year period these sections are in
effect there will be no fiscal implications on state and local gov-
ernment as a result of enforcement and administration of the sec-
tions.

Ms. Hancock has also determined that for the first five years
the sections as proposed are in effect the public benefit antici-
pated as a result of enforcing the sections will be an expansion
of funding available to applicants through the CWSRF, removal
of an incorrect reference, and ensuring that board rules comply
with federal requirements. Ms. Hancock has determined there
will be no economic costs to small businesses or individuals re-
quired to comply with the sections as proposed.

Comments on the proposed amendments will be accepted for 30
days following publication and may be submitted to Jeff Walker,
Texas Water Development Board, P.O. Box 13231, Austin, Texas,
78711-3231, by e-mail to jeff.walker@twdb.state.tx.us or by fax
@ (512) 475-2086.

SUBCHAPTER A. GENERAL PROVISIONS
DIVISION 2. PROGRAM REQUIREMENTS
31 TAC §375.15

The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State including specifically the SRF program.

The statutory provisions affected by the proposed amendments
are Texas Water Code, Chapter 15, Subchapter J.

§375.15. Criteria and Methods for Distribution of Funds.

(a) - (l) (No change.)

(m) It is the policy of the board to fund all projects listed in
the intended use plan whenever possible. To implement this policy, the
board may impose a cap on the maximum amount of funds available to
any single applicant.

(n) If no shortage of funds exists for a fiscal year the executive
administrator will invite the submittal of applications from all appli-
cants. After official invitation, applicants will be given until August
31 of that fiscal year to submit an application and an additional two
months to receive a loan commitment.

(o) [m] Notwithstanding the provisions of subsections (e), (f),
and (h) of this section, the executive administrator may request addi-
tional information regarding any portion of the application for assis-
tance, after the application has been submitted, without affecting the
priority rating status of the application.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 23, 2001.

TRD-200104218
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Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: September 19, 2001
For further information, please call: (512) 463-7981

♦ ♦ ♦
SUBCHAPTER B. PROVISIONS PERTAINING
TO USE OF CAPITALIZATION GRANT FUNDS
DIVISION 2. PROGRAM REQUIREMENTS
31 TAC §375.212, §375.214

The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State including specifically the SRF program.

The statutory provisions affected by the proposed amendments
are Texas Water Code, Chapter 15, Subchapter J.

§375.212. Capitalization Grant Requirements.
(a) All projects which receive assistance from the fund and will

be constructed in whole or part with funds directly made available by
capitalization grants shall satisfy the following federal requirements:

(1) National Environmental Policy Act of 1969, PL
91-190;

(2) Archeological and Historic Preservation Act of 1974,
PL 93-291;

(3) Clean Air Act, 42 USC 7506(c);

(4) Coastal Barrier Resources Act, 16 USC 3501 et seq;

(5) Coastal Zone Management Act of 1972, PL 92-583, as
amended;

(6) Endangered Species Act, 16 USC 1531, et seq;

(7) Executive Order 11593, Protection and Enhancement
of the Cultural Environment;

(8) Executive Order 11988, Floodplain Management;

(9) Executive Order 11990, Protection of Wetlands;

(10) Farmland Protection Policy Act, 7 USC 4201 et seq;

(11) Fish and Wildlife Coordination Act, PL 85-624, as
amended;

(12) National Historic Preservation Act of 1966, PL
89-665, as amended;

(13) Safe Drinking Water Act, §1424(e), PL 92-523, as
amended;

(14) Wild and Scenic Rivers Act, PL 90-542, as amended;

(15) Demonstration Cities and Metropolitan Development
Act of 1966, PL 89-754, as amended;

(16) Clean Air Act, §306 and Clean Water Act, §508, in-
cluding Executive Order 11738, Administration of the Clean Air Act
and the Federal Water Pollution Control Act with Respect to Federal
Contracts, Grants, or Loans;

(17) Age Discrimination Act, PL 94-135;

(18) Civil Rights Act of 1964, PL 88-352;

(19) PL 92-500, §13; Prohibition against sex discrimina-
tion under the Federal Water Pollution Control Act;

(20) Executive Order 11246, Equal Employment Opportu-
nity;

(21) Executive Orders 11625 and 12138, Women’s and Mi-
nority Business Enterprise;

(22) Rehabilitation Act of 1973, PL 93-112 (including Ex-
ecutive Orders 11914 and 11250);

(23) Uniform Relocation and Real Property Acquisition
Policies Act of 1970, PL 91-646;

(24) Executive Order 12549, Debarment and Suspension;

(25) The Wilderness Act, 16 USC 1131 et seq.;

(26) Environmental Justice, Executive Order 12898;

(27) Clean Water Act, PL 92-500, as amended; and

(28) Section 129, Small Business Administration Reautho-
rization and Amendment Act of 1988, PL 100-590. [; and]

[(29) Davis-Bacon Act, 40 U.S.C. §§276a-276a-5, as
amended, to the extent required by §513 of the Clean Water Act, 33
U.S.C. §1372, as amended.]

(b) (No Change.)

§375.214. Required Environmental Review and Determination.

(a) - (c) (No change.)

(d) Application of other laws and authorities. In addition to
the requirements of state law and rules, the Act, and the NEPA, the
board must, as required by the initial guidance for the state water pol-
lution control revolving fund and the capitalization grant agreement, in-
sure that each project proposed to receive CWSRF financial assistance
complies with the following federal laws and authorities respecting the
human environment: the Archeological and Historic Preservation Act
of 1974, Public Law 93-191; the Historic Sites Act; the Clean Air Act,
42 United States Code 7506(c); the Coastal Barrier Resources Act, 16
United States Code 3501 et seq., the Coastal Zone Management Act of
1972, Public Law 92-583, as amended; the Endangered Species Act,
16 United States Code 1531 et seq.; Executive Order 11953, Protec-
tion and Enhancement of the Cultural Environment; Executive Order
11988, Floodplain Management; the Flood Disaster Protection Act of
1973, Public Law 93-234; Executive Order 11990, Protection of Wet-
lands; the Farmland Protection Policy Act, 7 United States Code 4201
et seq.; the Fish and Wildlife Coordination Act, Public Law 85-624, as
amended; the National Historic Preservation Act of 1966, Public Law
89-665, as amended; the Safe Drinking Water Act, §1424(e), Public
Law 92-523, as amended; and the Wild and Scenic Rivers Act, Pub-
lic Law 90-542, as amended. Because particular federal and/or state
agencies are charged with the enforcement of or permitting under many
of these laws and authorities, the executive administrator will provide
guidance to applicants to the fund regarding consultation requirements
and will encourage proper coordination of project planning with the
appropriate agencies. Because of their complexity and critical impor-
tance to the board’s administration of the fund, the board has adopted
the following sections to effect proper compliance with the require-
ments of the Flood Disaster Protection Act of 1973, the Coastal Barrier
Resources Act, and Executive Order 11988, Floodplain Management.

(1) - (2) (No Change.)

(3) Pursuant to the requirements of Executive Order
11988, the board will avoid direct and indirect support of development
in floodplains wherever there is a practicable alternative. Therefore,
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both to preserve the significant natural functions and values of
floodplains and to protect human health and safety.

(A) The board may provide financial assistance from
the fund for the transportation or treatment of wastewater generated
in a floodplain only when the proposed project will provide service to:

(i) - (ii) (No change.)

(iii) areas of projected growth if an EID demon-
strates that the proposed development will be consistent with FEMA’s
floodplain management criteria for flood prone areas (44 [40] Code
of Federal Regulations 60.3) and will have no significant impacts on
natural functions and values of floodplains; and

(iv) (No change.)

(B) - (D) (No Change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 23, 2001.

TRD-200104219
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: September 19, 2001
For further information, please call: (512) 463-7981

♦ ♦ ♦
DIVISION 3. PREREQUISITES TO RELEASE
OF FUNDS
31 TAC §375.222

The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State including specifically the SRF program.

The statutory provisions affected by the proposed amendments
are Texas Water Code, Chapter 15, Subchapter J.

§375.222. Lending Rates.
(a) (No change.)

(b) Fixed rates. The fixed interest rates for CWSRF loans un-
der this chapter are set at rates 170 [120] basis points below the fixed
rate index rates for borrowers plus an additional reduction under para-
graph (1) of this subsection, or if applicable, are set at the total basis
points below the fixed rate index for borrowers derived under paragraph
(2) of this subsection. The fixed rate index rates shall be established for
each uninsured borrower based on the borrower’s market cost of funds
as they relate to the Delphis Hanover Corporation Range of Yield Curve
Scales (Delphis) or the 90 index scale of the Delphis for borrowers with
either no rating or a rating less than investment grade, using individual
coupon rates for each maturity of proposed debt based on the appro-
priate index’s scale. The fixed rate index rates shall be established for
each insured borrower based on the higher of the borrower’s uninsured
fixed rate index scale or the Delphis 96 index scale.

(1) Under §375.18(c) of this title (relating to Administra-
tive Cost Recovery) an additional 25 basis points reduction will be used,
for total fixed interest rates of 195 [145] basis points below the fixed
index rates for such borrower.

(2) (No change.)

(c) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 23, 2001.

TRD-200104220
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: September 19, 2001
For further information, please call: (512) 463-7981

♦ ♦ ♦
SUBCHAPTER C. NONPOINT SOURCE
POLLUTION LOAN AND ESTUARY
MANAGEMENT PROGRAM
31 TAC §§375.301 - 375.305

The new sections are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development Board with the authority to adopt rules necessary
to carry out the powers and duties in the Water Code and other
laws of the State including specifically the SRF program.

The statutory provisions affected by the proposed new sections
are Texas Water Code, Chapter 15, Subchapter J.

§375.301. Scope of Subchapter.

Subchapter C shall pertain to requests for financial assistance to per-
sons from the Clean Water Pollution Control Revolving Fund estab-
lished by the Texas Water Code, Chapter 15, Subchapter J, for nonpoint
source pollution control and abatement projects and estuary manage-
ment projects. Unless in conflict with the provisions of this subchapter,
the provisions of Subchapter A of this chapter (relating to General Pro-
visions) shall apply to nonpoint source and estuary protection projects.

§375.302. Definitions of Terms.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) BMP--Best management practices are those practices
determined to be the most efficient, practical, and cost-effective mea-
sures identified to guide a particular activity or address a particular
problem.

(2) Person--An individual, corporation, partnership, asso-
ciation, state, municipality, commission, or political subdivision of a
state or any interstate body, as defined by Section 502 of the Act, includ-
ing a political subdivision as defined by Texas Water Code, §15.602(9),
if the person is eligible for financial assistance under federal law estab-
lishing the revolving fund.

(3) National Estuary Program--Program created by the Wa-
ter Quality Act of 1987 and administered according to Section 320 of
the Act.

(4) NPS Loan Program--Nonpoint Source Pollution Loan
Program, the loan program funded by the board to provide for low in-
terest loans to persons for the implementation of approved nonpoint
source pollution control and abatement projects and estuary manage-
ment projects.
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(5) NPS Management Report--The Texas Nonpoint Source
Pollution Assessment Report and Management Program.

(6) Individual Water Quality Management Plan--An
approved land management plan which considers site-specific charac-
teristics (such as soil types, slope, climate, vegetation and land usage)
to improve or conserve water resources.

§375.303. Eligible Projects.

Projects eligible for funding from the NPS Loan Program must be:

(1) an identified practice within a Water Quality Manage-
ment Plan; or

(2) a nonpoint source management activity that has been
identified in the Texas Comprehensive Groundwater Protection Pro-
gram; or

(3) a BMP listed in the NPS Management Report; and

(4) must be consistent with the EPA approved Nonpoint
Source Management Plan or the National Estuary Program efforts.

§375.304. Application for Assistance.

An applicant for financial assistance for a nonpoint source or estuary
protection project pursuant to this subchapter shall submit an applica-
tion in the form and number prescribed by the executive administrator.
The executive administrator may request any additional information
needed to evaluate the application, and may return any incomplete ap-
plication.

§375.305. Promissory Notes and Loan Agreements.

(a) The board may provide financial assistance to applicants
by either purchasing bonds issued by such applicant or by receiving
a promissory note and entering into a loan agreement with such ap-
plicant. If, however, an applicant is a governmental entity that is fully
authorized to issue bonds, the applicant may not enter into a loan agree-
ment as provided in this section.

(b) If an applicant executes a promissory note and loan agree-
ment with the board, the executive administrator may waive the hiring
or employment of a financial advisor required pursuant to these rules.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 23, 2001.

TRD-200104221
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: September 19, 2001
For further information, please call: (512) 463-7981

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER K. HOTEL OCCUPANCY TAX
34 TAC §3.163

The Comptroller of Public Accounts proposes an amendment to
§3.163, concerning refund of hotel occupancy tax. The 77th Leg-
islature, in House Bill 2914, amended the Tax Code, Chapter
156, to require state agencies to use a fiscal year quarter when
requesting a refund of state hotel occupancy taxes.

Subsection (b) is being amended to change calendar quarter to
fiscal year quarter. Reference to municipal and county hotel tax
refunds in subsection (b) is being deleted.

James LeBas, Chief Revenue Estimator, has determined that
for the first five-year period the amendment will be in effect there
will be no significant revenue impact on the state or local gov-
ernment.

Mr. LeBas also has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of adopting the amendment will be in providing new
information regarding tax responsibilities. This amendment is
adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed amendment.

Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528.

This amendment is proposed under the Tax Code, §111.002,
which provides the comptroller with the authority to prescribe,
adopt, and enforce rules relating to the administration and en-
forcement of the provisions of the Tax Code, Title 2.

The amendment implements Tax Code, §156.154(c).

§3.163. Refund of Hotel Occupancy Tax.

(a) State agency. A state agency is an agency, institution,
board, or commission of the State of Texas other than an institution of
higher education as defined in Education Code, §61.003.

(b) Refunds. A state agency may request a refund for each
fiscal year [calendar] quarter for the state[, municipal, and county] ho-
tel tax paid directly to a hotel or the amount of state[, municipal, and
county] hotel tax for which the agency reimbursed [to] a state employee
on a state travel voucher. A state agency must directly contact the ap-
plicable city or county to apply for a refund of municipal or county
hotel tax for which the agency reimbursed a state employee.

(c) Time limitation. A state agency may apply for a refund
of state hotel tax no later than two years after the end of the fiscal
year in which the travel occurred as provided by State of Texas Travel
Allowance Guide, §1.17 and §8.06. A state agency may apply for a
refund of municipal or county hotel occupancy tax for each calendar
quarter according to the local city or county ordinance. In the absence
of a local ordinance, the same time limitation that applies to the refund
of state hotel tax will apply to municipal and county taxes.

(d) Documentation required.

(1) Documentation must be maintained to substantiate the
claim, including a copy of the hotel folio, billing statement, invoice, or
other document, that contains the following information:

(A) name of the hotel,

(B) location address of hotel,

(C) name of city where hotel is located,

(D) name of county where hotel is located,

(E) date(s) of lodging,
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(F) amount of state, municipal, and county hotel tax
paid separately stated,

(G) method of payment (travel voucher reimbursement,
state credit card, state purchase order, direct billing, other), and

(H) name of employee, if tax reimbursed on travel
voucher.

(2) A municipality or county may, by local ordinance, re-
quire additional documentation or require documentation be submitted
with a claim for refund of local tax.

(e) Separate refund claim required. A separate refund claim
form must be filed with each municipality or county.

(f) Form. Each claim for refund for state hotel occupancy tax
must be filed on a form furnished by the comptroller. The municipal
and county hotel occupancy tax refund claim form, herein adopted by
reference, must be substantially in the form set out as follows. Copies
of the certificate are available for inspection at the office of the Texas
Register or may be obtained from the Comptroller of Public Accounts,
P.O. Box 13528, Austin, Texas 78711. Copies may also be requested
by calling our toll-free number 1-800-252-1385. In Austin, call 463-
4600. From a Telecommunication Device for the Deaf (TDD) only, call
1-800-248-4099 toll free. In Austin the local TDD number is 463-4621

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 19, 2001.

TRD-200104176
Martin Cherry
Deputy General Counsel for Tax Policy and Agency Affairs
Comptroller of Public Accounts
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-4062

♦ ♦ ♦
SUBCHAPTER O. STATE SALES AND USE
TAX
34 TAC §3.357

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Comptroller of Public Accounts or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Comptroller of Public Accounts proposes the repeal of
§3.357, concerning labor relating to nonresidential real property
repair, remodeling, restoration, maintenance, new construction,
and residential property. The content of the existing §3.357 has
been restructured and updated as a new §3.357.

James LeBas, Chief Revenue Estimator, has determined that
repeal of the rule will have no significant fiscal impact on the
state or units of local government.

Mr. LeBas has also determined that there will be no cost or
benefit to the public from the repeal of this rule. This repeal is
adopted under the Tax Code, Title 2, and does not require a
statement of fiscal implications for small businesses. There are
no additional costs to persons who are required to comply with
the repeal.

Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This repeal is proposed under Tax Code, §111.002, which pro-
vides the comptroller with the authority to prescribe, adopt, and
enforce rules relating to the administration and enforcement of
the provisions of the Tax Code, Title 2.

The repeal implements Tax Code, §111.002.

§3.357. Labor Relating to Nonresidential Real Property Repair, Re-
modeling, Restoration, Maintenance, New Construction, and Residen-
tial Property.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 19, 2001.

TRD-200104182
Martin Cherry
Deputy General Counsel for Tax Policy and Agency Affairs
Comptroller of Public Accounts
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-3699

♦ ♦ ♦
34 TAC §3.357

The Comptroller of Public Accounts proposes a new §3.357,
concerning nonresidential real property repair, remodeling, and
restoration; real property maintenance. The new section incor-
porates changes made to Tax Code, §§151.0047, 151.311, and
151.429, by prior legislation. The new section includes defini-
tions of consumable items, equipment, exempt contract, incor-
porated materials, and prior contract. The change to §151.0047
excludes increased capacity at petrochemical plants and refiner-
ies from the definition of real property repair and remodeling.
The change to §151.311 broadens the entities included in ex-
empt contracts and restricts the exemption to incorporated ma-
terials, qualifying consumables, and qualifying taxable services.
The change to §151.429 provides for a refund of tax paid to ser-
vice providers on restoration or remodeling of structures used
by an enterprise project. The substance of existing §3.357 has
been reorganized and other changes are included for clarifica-
tion.

James LeBas, Chief Revenue Estimator, has determined that for
the first five-year period that the rule is in effect, there will be no
significant fiscal impact on the state or units of local government.

Mr. LeBas has also determined that for each year of the first five
years that the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be in providing taxpayers with
additional information regarding their tax responsibilities. This
rule is adopted under the Tax Code, Title 2, and does not require
a statement of fiscal implications for small businesses. There is
no significant anticipated economic cost to individuals who are
required to comply with the proposed rule.

Comments on the proposal may be submitted to Bryant K.
Lomax, Manager, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This new section is proposed under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
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and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.

The new section implements Tax Code, §§151.0047, 151.311,
and 151.429.

§3.357. Nonresidential Real Property Repair, Remodeling, and
Restoration; Real Property Maintenance.

(a) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Consumable items -- Nondurable tangible personal
property that is used to improve real property and that, after being
used once for its intended purpose, is completely used or destroyed.
Examples include, but are not limited to, nonreusable concrete forms,
nonreusable drop cloths, barricade tape, natural gas, and electricity.
Consumable items do not include incorporated materials, machinery,
equipment, accessories to machinery and equipment, repair and
replacement parts of machinery and equipment, or any rented or leased
item.

(2) Contractor -- Any person who builds new improve-
ments to residential or nonresidential real property; completes any
part of an uncompleted structure that is an improvement to residential
or nonresidential real property; makes improvements to real property
as part of periodic and scheduled maintenance of nonresidential real
property; or repairs, restores, maintains, or remodels residential real
property; and who, in making the improvement, incorporates tangible
personal property into the real property that is improved. The term
includes subcontractors but does not include material men, suppliers,
or persons who provide taxable real property services. Contractors
should refer to §3.291 of this title (relating to Contractors). Persons
who provide real property services should refer to §3.356 of this title
(relating to Real Property Service). Persons who repair, restore, or
remodel chemical plants or petrochemical refineries should refer to
§3.362 of this title (relating to Labor Relating to Increasing Capacity
in a Production Unit in a Petrochemical Refinery or Chemical Plant).

(3) Disaster area -- An area that the Governor of Texas de-
clares a disaster under the Government Code, Chapter 418, or that the
President of the United States declares a disaster under 42 United States
Code, §5141.

(4) Equipment -- Tangible personal property that is used in
the performance of a contract to improve real property, such as tools,
machinery, implements, accessories, repair and replacement parts, or
any item that is rented or leased. Equipment includes all items that do
not meet the definitions of consumable items or incorporated materials.

(5) Incorporated materials -- Tangible personal property
that loses its distinct and separate identity when incorporated into real
property. Examples of incorporated materials include framing lumber,
bricks, concrete, doors, and windows.

(6) Labor -- For the purposes of this section, labor means
all components of a transaction or contract directly related to the re-
modeling, repair, or restoration other than those components attribut-
able to materials incorporated into the realty. Unrelated components,
such as charges by engineers and architects, are also part of the labor
component unless separately stated to the customer.

(7) Maintenance on real property -- For operational and
functional improvements to realty, maintenance means scheduled, peri-
odic work that is necessary to sustain or support safe, efficient, continu-
ous operations, or to prevent the decline, failure, lapse, or deterioration
of the improvement. Taxable real property services that are described
by §3.356 of this title (relating to Real Property Service) do not qual-
ify as maintenance. Maintenance does not include work to remodel,

modify, upgrade, perform major repair, or restore, even if the work is
scheduled or periodic.

(A) As it relates to maintenance, the term "scheduled"
means anticipated and designated to occur within a given time period
or production level.

(B) As it relates to maintenance, the term "periodic"
means ongoing or continual or at least occurring at intervals of time
or production that are reasonably predictable.

(C) The scheduled shutdown or turnaround of a manu-
facturing or processing plant is considered to be maintenance within
the meaning of this definition.

(8) New construction -- All new improvements to real prop-
erty including initial finish out work to the interior or exterior of the
improvement. An example is a multiple story building that has had
only its first floor finished and occupied. The initial finish out of each
additional floor before initial occupancy or use is considered new con-
struction. New construction also includes the addition of new, usable
square footage to an existing structure. Examples are the addition of
a new wing onto an existing building, or the addition of a new mezza-
nine level within an existing building. Reallocation of existing square
footage inside a structure is remodeling and does not constitute the ad-
dition of new, usable square footage. For example, the removal or re-
location of interior walls to expand the size of a room, or the finish out
of an office space that was previously used for storage, is remodeling.
Raising the ceiling of a room or the roof of a building is not new con-
struction unless new, usable square footage is created.

(9) Prior contract -- A written contract, or a written bid that
becomes a written contract, into which the parties enter before the ef-
fective date of the applicable section of the Tax Code. See §3.319 of
this title (relating to Prior Contracts).

(10) Real property -- Land, including structures and other
improvements that are embedded into or permanently affixed to the
land.

(11) Remodeling or modification -- To rebuild, replace, al-
ter, modify, or upgrade existing real property. However, the replace-
ment of an item that is within an operational and functional improve-
ment to realty is not taxable remodeling or modification when the work
is scheduled and periodic maintenance as defined in paragraph (7) of
this subsection. Improvements to manufacturing or production units
of chemical plants or petrochemical refineries that meet the definition
of increased capacity are not remodeling or modification services. See
§3.362 of this title (relating to Labor Relating to Increasing Capacity
in a Production Unit in a Petrochemical Refinery or Chemical Plant).
Work that is performed after the initial finish out has been completed
is remodeling even when the improvement has not been occupied or
used. For example, a prospective tenant wants the unit of a completely
finished out shopping complex repainted before the tenant leases the
unit. The repainting is remodeling. Partial demolition of existing non-
residential realty is taxable remodeling. The complete demolition of an
existing nonresidential improvement to real property is neither remod-
eling nor modification and is not taxable.

(12) Repair -- To mend or bring back real property that was
broken, damaged, or defective as near as possible to its original working
order. However, minor repair work that is performed on operational
and functional improvements to realty is not taxable repair if the work
is done in accordance with paragraph (7) of this subsection.

(13) Residential property -- Property that is used as a
family dwelling, multifamily apartment or housing complex, nursing
home, condominium, or retirement home. The term includes home-
owners association-owned and apartment-owned swimming pools,
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laundry rooms, and other common areas for tenants’ use. Common
areas of mixed residential and nonresidential property are allocated
or prorated based on the ratio of residential to nonresidential use of
the property. The term does not include any commercial area open to
nonresidents, retail outlets, hospitals, hotels, or any other facilities that
are subject to the hotel occupancy tax.

(14) Restoration -- An activity that is performed to bring
back real property that is still operational and functional but that has
faded, declined, or deteriorated, as near as possible to its original con-
dition. Minor restorative work that is performed within the meaning of
paragraph (7) of this subsection is maintenance, not restoration.

(15) Unrelated service. A service is unrelated if:

(A) it is not the repair, remodeling, or restoration of
nonresidential real property, nor a service or labor that is taxable under
any other provision of the Tax Code, Chapter 151;

(B) it is of a type that is commonly provided on a stand-
alone basis; and

(C) the performance of the service is distinct and iden-
tifiable. Examples of unrelated services that may be excluded from the
tax base are the creation of engineering plans or architectural designs,
new construction, increased capacity, and maintenance on real prop-
erty.

(b) Tax responsibilities of persons who repair, remodel, or re-
store nonresidential real property.

(1) All persons who repair, restore, or remodel nonresiden-
tial real property must obtain Texas sales and use tax permits. Per-
sons who construct new improvements to realty, perform maintenance
on real property, or repair, restore, or remodel residential real property
should refer to §3.291 of this title (relating to Contractors).

(2) All persons who repair, restore, or remodel nonresiden-
tial real property must collect tax on the total sales price to the cus-
tomer less separately stated charges for unrelated services. The to-
tal sales price does not include Texas sales or use tax that the service
provider must collect from customers. See §3.286 of this title (relat-
ing to Seller’s and Purchaser’s Responsibilities). The service provider
may, in good faith, accept valid resale, exemption, or direct payment
exemption certificates in lieu of tax. Previously, lump-sum and sepa-
rated contracts were treated differently for tax purposes. This distinc-
tion is no longer valid when the contract is for the repair, remodeling,
or restoration of nonresidential real property.

(3) A contract that involves both nonresidential repair,
restoration, or remodeling and new construction is taxable in total
unless the charge for new construction labor is separately stated to the
customer as outlined in paragraph (7) of this subsection. An example
is remodeling a restaurant’s kitchen at the same time that a new dining
area outside the existing structure is added. Work on the kitchen is
taxable as remodeling, while the construction of the new dining area is
nontaxable new construction. Minor repair, restoration, or remodeling
that is performed in connection with new construction is not taxable
if the portion of the charge that is attributed to repair, restoration,
or remodeling is 5.0% or less of the overall lump-sum charge. All
separately stated charges for repair, restoration, remodeling, or other
taxable services are taxable, even if they constitute 5.0% or less of the
total contract price.

(4) All persons who repair, restore, or remodel nonresiden-
tial real property owe tax at the time of purchase on all machinery,
equipment, materials, and supplies that are used but not incorporated
into the realty. The service provider is not entitled to a credit for tax
paid on taxable items that are used but not incorporated into the realty.

(5) Items used in performing repairs, remodeling, or
restoration for exempt entities.

(A) Persons who repair, remodel, or restore real prop-
erty or make improvements to real property for entities exempted by
Tax Code, §151.309 or §151.310, may claim an exemption for tangi-
ble personal property used in those activities if the tangible personal
property is incorporated into real property in the performance of the
contract.

(B) Person who repair, remodel, or restore real property
or make improvements to real property for entities that are exempted
under Tax Code, §151.309 or §151.310, may claim an exemption for
the purchase of taxable services that are used in those activities if the
service is performed at the job site and if the contract requires the spe-
cific service to be provided or purchased by the person who makes the
improvement to realty, or the service is integral to the performance of
the contract.

(C) Persons who use consumable items in the improve-
ment of realty that is repaired, remodeled, or restored for entities that
are exempt under Tax Code, §151.309 or §151.310, may claim an ex-
emption for the purchase of a consumable item if use of the item is nec-
essary for the performance of the contract and the item is completely
consumed at the job site.

(D) Persons who repair, restore, or remodel real prop-
erty may issue a properly completed exemption certificate in lieu of
tax for the purchase of items that are identified in subparagraphs (A)
through (C) of this paragraph. The exemption certificate must show the
service provider as the purchaser and must identify the exempt entity
for whom the improvements are made and the project for which the
items are purchased.

(6) Repair, restoration, or remodeling that is performed
upon a structure that is used both for residential and commercial pur-
poses is taxable in total unless the labor on the residence is separately
identified. The labor to repair, restore, or remodel the residence will
not be taxable if separately stated. The charge for repair, restoration, or
remodeling to common areas of mixed residential and nonresidential
property is taxed based upon the ratio of residential to nonresidential
use of the property.

(7) If a combination of repair, restoration, or remodeling
and new construction is performed under the same contract, and the
repair, restoration, or remodeling portion exceeds 5.0% of the overall
charge, then the parties to the contract must separately identify tax-
able and nontaxable labor along with the charges that apply to each or
else the entire contract is presumed to be for repair, restoration, and re-
modeling and is taxable. Both parties must retain documentation that
clearly defines the work that is performed to show that, had the new
construction and remodeling been done independently, the charge for
each would reasonably approximate the amount allocated. Examples of
acceptable documentation are written contracts that detail the scope of
work, bid sheets, tally sheets, schedules of values, and blueprints. If no
written contract clearly shows agreement on the taxable and nontaxable
work that is performed, then the customer and the service provider must
prepare a written certification that verifies the allocation of charges for
repair, restoration, or remodeling and new construction. The comptrol-
ler may recalculate the charges if the allocation appears unreasonable,
and either party may be held responsible for the additional tax due.

(8) Repainting is presumed to be a restoration or remodel-
ing activity. Either party may overcome the presumption by showing
that the scope of the work meets the definition of maintenance found
in subsection (a)(7) of this section. Persons who perform repainting or
other restoration activities should collect sales tax on the total charge
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to the customer unless the customer provides a properly completed ex-
emption certificate as outlined in subsection (c)(2) or (4) of this section.

(9) If a combination of taxable services (e.g., repair of non-
residential property), nontaxable services (e.g., new construction, res-
idential repair, or maintenance), and nontaxable unrelated services are
sold or purchased for a single charge and the portion that relates to tax-
able services represents more than 5.0% of the total charge, the total
charge is presumed to be taxable. The service provider may overcome
this presumption by submission of documentary evidence that estab-
lishes the percentages of the total charge that relate to taxable services
and to nontaxable services. Examples of acceptable documentation in-
clude written contracts that detail the scope of work, bid sheets, tally
sheets, schedules of values, and blueprints.

(c) Tax responsibilities of persons who perform maintenance
on real property.

(1) A person who performs maintenance on real property
and incorporates tangible personal property into the realty acts as a
contractor and is subject to §3.291 of this title (relating to Contractors).

(2) A person who performs maintenance on real property
and does not incorporate tangible personal property into the realty as
part of that service provides nontaxable services and owes tax on all
taxable items that are used to perform those services.

(d) Exemptions, exceptions, and exclusions.

(1) A person who performs taxable services has the burden
of obtaining an exemption certificate for any exemption that a customer
claims. However, if the customer is a governmental entity, a purchase
order from the governmental entity is sufficient documentation.

(2) Maintenance on real property is a nontaxable service.

(A) To qualify a purchase as nontaxable real property
maintenance, a service provider’s customer must prove by way of main-
tenance schedules or work orders or other similar forms of evidence that
the services meet the definition of maintenance on real property that is
stated in subsection (a)(7) of this section. If the service provider does
not have a written contract, but is only hired on a per job basis, then the
service provider must presume that the service is repair or restoration
and must therefore collect tax. If the customer has documentation to
prove that the service qualifies as maintenance, then the customer may
issue to the service provider an exemption certificate in lieu of paying
tax or provide the documentation required to overcome the presump-
tion. The certificate must state that the labor is maintenance as defined
in subsection (a)(7) of this section, rather than repair or restoration as
defined in subsection (a)(13) and (15) of this section, and that the cus-
tomer is liable for any additional tax that is due in the event that the
comptroller determines that a taxable service was performed.

(B) Repairs or restoration that are performed under a
claimed maintenance contract will not change a nontaxable mainte-
nance contract into a taxable repair or restoration contract so long as
the charges that are attributable to the repairs or restoration are 5.0%
or less of the overall charge. Note: The 5.0% test applies to each con-
tract and subcontract. For example, if five different companies provide
lump-sum contracts for services, then each contract stands alone for the
purposes of determining whether the taxable services are 5.0% or less
of that contract. In the absence of a written contract, the 5.0% test will
apply to the total charge billed by each service provider.

(C) A contract that includes maintenance and repair or
restoration will be taxable in total if the charges for repairs and/or
restoration services exceed 5.0% of the total charges and are not sepa-
rately identified to the customer in the contract or billing. All separately

stated charges for repair, restoration, remodeling, or other taxable ser-
vices are taxable, even when the taxable services constitute 5.0% or
less of the total contract price.

(3) The modification of parts of existing structures solely
to support the addition of new space will not change a new construction
contract into a remodeling contract so long as the charges that are attrib-
utable to remodeling are 5.0% or less of the overall charge. Examples
are conversion of a one-story building into a two-story building with
the addition of a stairway to the existing structure to provide access to
the new space, or the removal of an existing wall to allow the addition
of structural support in the process of construction of a new room out-
side of the existing structure. Contracts with remodeling charges that
exceed 5.0% are taxable in total unless the charges for remodeling are
separately identified to the customer. However, see subsection (b)(9)
of this section.

(4) A service provider may accept a properly completed ex-
emption certificate in place of tax for the separately stated charges for
labor to remodel, restore, or repair buildings that are listed in the Na-
tional Register of Historic Places. The service provider is a contractor
under §3.291 of this title (relating to Contractors).

(5) A service provider may accept a properly completed
exemption certificate in lieu of tax for both materials and labor
charges from an entity that is exempt under Tax Code, §151.309
or §151.310(a)(3), (4), or (5), or that is exempt under Texas Civil
Statutes. A service provider may accept a properly completed
exemption certificate for both materials and labor charges from an
entity that is exempted by Tax Code, §151.310(a)(1) or (2), if the
repair, restoration, or remodeling appears reasonably related to the
exempt purpose of the organization. See §3.322 of this title (relating
to Exempt Organizations).

(6) A service provider who enters into a contract with a
nonexempt entity to improve real property for the primary use and
benefit of an entity that is exempted under Tax Code, §151.309 or
§151.310, may accept a properly completed exemption certificate in
lieu of tax. If the improvement is for the primary use and benefit of
an entity that is exempted under Tax Code §151.310(a)(1) or (2), then
the primary use and benefit must relate to the exempt purpose of that
entity.

(7) A service provider who enters into a contract with a
nonexempt entity to add improvements to real property that will be-
come government property may accept a properly completed exemp-
tion certificate if the nonexempt entity dedicates the real property and
the improvement to a governmental entity before any work begins and
the governmental entity accepts the real property and the improvement.
If, at a later date, the governmental entity fails to accept the improve-
ment, the non-exempt entity will owe tax on the service.

(8) A service provider may accept a properly completed ex-
emption certificate from a manufacturer for separately stated charges
for equipment that qualifies for the manufacturing exemption. See
§3.300 of this title (relating to Manufacturing; Custom Manufacturing;
Fabricating; Processing).

(9) The labor to repair real or tangible personal property
that is damaged within a disaster area by the condition or occurrence
that caused the area to be declared a disaster area is exempt from tax if
the charge for labor is separately stated to the customer. The materials
that are used to perform the repairs are taxable. A person who has prop-
erty repaired under this paragraph should issue to the service provider
an exemption certificate in lieu of tax. The service provider must pre-
sume that all work is taxable until the customer issues an exemption
certificate that covers the separately stated labor portion of the bill. If
the charge for the repair is lump-sum, the total charge is taxable.
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(10) No sales tax is due on the wages or salary paid by an
employer to an employee who provides the labor to repair, remodel,
or restore real property that belongs to and is used by the employer. A
person is considered the employee of the employer if the employer pays
the person’s wages or salary, withholds applicable federal taxes from
the employee’s wages or salary, pays employment-related benefits such
as health insurance, and exercises direct control over the work that the
employee performs.

(e) Resale certificates.

(1) Persons who repair, restore, and remodel real property
may issue a resale certificate in lieu of tax to suppliers of tangible per-
sonal property only if the tangible personal property will be incorpo-
rated into the customer’s realty. For example, a repairman or remodeler
purchases paint to repaint a repaired or remodeled area. The paint is
transferred to the customer as a part of the finished job. The repairman
or remodeler may purchase the paint tax free by issuing a resale cer-
tificate. Tax is due on the total amount that is charged the customer,
including amounts that are charged for the paint and for the services.
A resale certificate may not be issued for materials and supplies used
or consumed by the repairman or remodeler that are not incorporated
into the customer’s realty.

(2) A resale certificate may be issued for a service if the
buyer intends to transfer the service as an integral part of taxable ser-
vices. A service will be considered as an integral part of a taxable
service if the service purchased is essential to the performance of the
taxable service and is of a type without which the taxable service could
not be performed. Examples of services for which a resale certificate
may be issued in lieu of tax are landscaping and surveying services if
the landscaping or surveying is performed upon the property that is re-
modeled.

(f) Local taxes. Local taxes (city, county, transit authority, city
transit department, and special purpose districts) apply to services in
the same way as they apply to tangible personal property.

(1) Generally, service providers must collect local sales
taxes if their place of business is within a local taxing jurisdiction, even
if the service is actually provided at a location outside that jurisdiction.

(2) Transit sales taxes do not apply to services that are pro-
vided outside the boundaries of a transit area.

(3) If the service provider’s place of business is outside a
local taxing jurisdiction but the service is provided to a customer who
is located within a local taxing jurisdiction, then local use taxes apply
and the service provider is required to collect the local taxes.

(4) For information on the collection and reporting respon-
sibilities of providers and purchasers of taxable services, see §3.374 of
this title (relating to Collection and Allocation of the City Sales Tax),
§3.375 of this title (relating to City Use Tax), §3.424 of this title (relat-
ing to Collection and Allocation of Transit Sales Tax), and §3.425 of
this title (relating to Transit Use Tax).

(g) Use tax. If a seller of a service is not engaged in business
in Texas or in a specific local taxing jurisdiction, and is not required to
collect Texas tax, then the Texas customer must report and pay the use
tax directly to the Texas comptroller.

(h) Enterprise project. An entity that qualifies as an enterprise
project may qualify to claim a refund of sales tax that is paid on the
total charge for nonresidential repair, restoration, or remodeling. See
§3.329 of this title (relating to Enterprise Projects, Enterprise Zones,
and Defense Readjustment Zones).

(i) Prior contracts. Prior contracts that are signed before the
effective date of a statutory change that affects nonresidential real prop-
erty repair, remodeling, and restoration shall be governed by the provi-
sions of §3.319 of this title (relating to Prior Contracts).

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 19, 2001.

TRD-200104181
Martin Cherry
Deputy General Counsel for Tax Policy and Agency Affairs
Comptroller of Public Accounts
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 463-3699

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 23. VEHICLE INSPECTION
SUBCHAPTER D. VEHICLE INSPECTION
RECORDS
37 TAC §23.52

The Texas Department of Public Safety proposes amendment to
§23.52, relating to Vehicle Inspection Forms. The main purpose
of the rulemaking is to provide a new form for the collection of
fees and surcharges for Texas Emission Reduction Plan Fund.

The new form created in §23.52 is used in the verification of the
Vehicle Identification Number (VIN) for out-of-state vehicles dur-
ing first time state inspection under Texas Transportation Code
§548.256.

Tom Haas, Chief of Finance, has determined that for each year
of the first five years this amendment is in effect there will be
no fiscal impact for the state or local governments as a result of
this amendment. He has also determined there is no anticipated
economic cost to individuals, small businesses, or micro-busi-
nesses.

Mr. Haas has also determined that for the eight-year period the
section is in effect, the public benefit anticipated is to provide
funding under the plan for the diesel emissions reduction incen-
tive program, the motor vehicle purchase or lease incentive pro-
gram, the new technology research and development program,
and to provide funding for the energy efficiency grant program.
The ultimate goal is to provide improved air quality for the public.

Comments on the proposal may be submitted to E. Eugene
Summerford, Legal Counsel, Vehicle Inspections and Emis-
sions, Texas Department of Public Safety, Box 4087, Austin,
Texas 78773-0543, (512) 424-2777.

This amendment is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Com-
mission to adopt rules considered necessary for carrying out
the department’s work, Texas Transportation Code, §548.002,
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and §548.256(c), as amended by the provisions of Senate Bill 5
passed by the 77th Legislature.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §548.002 and §548.256(c) are affected by the amend-
ments.

§23.52. Vehicle Inspection Forms.
(a) Rejection receipt, Form VI-7, shall be executed in dupli-

cate by the certified inspector when a vehicle fails to conform to the
standards of safety. The original shall be given to the driver of the
rejected vehicle; duplicates shall be kept in the vehicle inspection sta-
tion’s records.

(1) The owner or operator of the vehicle shall pay the in-
spection fee for each complete inspection conducted on a vehicle.

(A) An inspection certificate shall be issued for the ve-
hicle if it meets all inspection requirements.

(B) If the vehicle fails to meet inspection requirements,
the owner or operator of the rejected vehicle may:

(i) have the necessary repairs made on the vehicle by
the inspection station;

(ii) pay the required inspection fee, accept a rejec-
tion receipt showing all defects for which the vehicle was rejected, and
have the vehicle repaired at any place he chooses;

(iii) after required adjustments have been made, re-
turn the vehicle to the vehicle inspection station that issued the rejection
for one reinspection without charge, provided the vehicle is returned
within 15 days of the date of the initial inspection.

(C) If a vehicle inspection station cannot reinspect a ve-
hicle for which it has issued a rejection receipt, it will return the inspec-
tion fee to the owner or operator of the vehicle.

(2) A rejection receipt issued to a vehicle which does not
have a valid current inspection certificate does not entitle such vehicle
to legally operate on a public street or highway.

(b) Every vehicle inspection station shall have a signature card,
Form VI-13, on file with the department.

(1) The owner, or person whose signature appears on the
inspection station application, Form VI-2, shall endorse the signature
card in the space provided at the bottom of the signature card. Sig-
natures of other designated employees may be affixed to the signature
card upon approval by the vehicle inspection station owner or operator.

(2) A requisition, Form VI-18, shall be signed by a person
who is associated with the business requesting certificates or by the
owner or employee with the proper signature as it appears on the sig-
nature card on file with the department.

(3) The vehicle inspection station owner or operator shall
notify the department representative when an employee authorized to
sign the requisition, Form VI-18, resigns or otherwise leaves the vehicle
inspection station.

(c) Requisition for certificates, Form VI-18.

(1) The initial order for certificates is supplied by the de-
partment representative when the vehicle inspection station is placed
into operation.

(2) Any subsequent order for certificates shall be submit-
ted by the vehicle inspection station and directed to the Texas Depart-
ment of Public Safety, Vehicle Inspection Section, Austin, or those lo-
cal Texas Department of Public Safety offices which have certificates
available.

(3) Requisition, Form VI-18, shall be accompanied by a
cashier’s check or money order made payable to the Texas Department
of Public Safety.

(4) All information required on the requisition, VI-18, shall
be completed. The signature on the requisition shall be a signature
that has been authorized on the signature card, VI-13, on file with the
department, or the signature of a person who is associated with the
business requesting certificates.

(5) The original and one copy of the requisition, Form
VI-18, shall be submitted by the vehicle inspection station.

(d) Vehicle inspection station reports, Forms VI-8 and VI-8a,
shall be executed in duplicate with the original showing all required
information on inspections for the previous period. It shall be mailed
to Vehicle Inspection Records Bureau in Austin. The duplicate shall be
retained by the vehicle inspection station for one year.

(e) Warning notice, Form VI-20, will be issued to the owner
or operator of a vehicle inspection station or to the certified inspector
at a vehicle inspection station for a violation of the provisions of the
Uniform Act or the Rules and Regulations Manual for Official Vehicle
Inspection Stations and Certified Inspectors. The warning notice:

(1) will be filled out as directed by the department;

(2) no penalty will be assessed;

(3) will be entered into the vehicle inspection station’s
record at the department if it is an inspection station warning; and

(4) will be entered into the certified inspector’s record at
the department if it is a certified inspector warning.

(f) Receipt for Texas inspection certificate, Form VI-41, will
be issued by the department representative investigating a motor ve-
hicle traffic accident when it is apparent that the vehicle involved is
damaged to the extent that repair would be necessary before passing
inspection. Reinspection of the vehicle is required within 30 days after
receipt is issued.

(g) Out-of-State Verification Forms. The department shall fur-
nish serially numbered identification certificates[, Form VI-30-A,] to
all vehicle inspection stations for the purpose of verifying the vehi-
cle identification number on vehicles coming into Texas from another
state or country. Effective September 1, 2001 until August 30, 2008,
two separate forms are used:

(1) Vehicle Identification Certificate, VI-30, shall be exe-
cuted in triplicate by the certified inspector when the vehicle is pre-
sented for inspection for the purpose of registration in this state and the
vehicle is subject to collection of the Texas Emissions Reduction Plan
Fund Fee.

(A) The original of the identification certificate will be
presented to the driver of the vehicle for use in registering and titling
the vehicle. The first copy of the identification certificate will be for-
warded to the department weekly with the Texas Emissions Reduction
Plan Fund Fee collected, minus the statutorily authorized station ad-
ministrative cost. The second copy of the inspection certificate will be
retained in the certificate book by the inspection station.

(B) Form VI-30 will be obtained from the department
by requisition using Form VI-18, signed by a person who is the owner
or employee of the inspection station with the proper signature as it
appears on the signature card on file with the department. These requi-
sitions shall be submitted by the vehicle inspection station and directed
to the Texas Department of Public Safety, Vehicle Inspection Records,
Austin, or those local Texas Department of Public Safety offices, which
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have certificates available. Inspection stations will maintain a suffi-
ciently reasonable number of VI-30 forms on-hand to adequately pro-
vide for out-of-state vehicles, however requisitions of VI-30 forms in
bulk numbers are not allowed.

(C) The issuance of Form VI-30 by inspection stations
will be recorded on the VI-8, VI-8a, and VI-8b.

(2) Vehicle Identification Certificate VI-30A, shall be ex-
ecuted in duplicate by the certified inspector when the vehicle is pre-
sented for inspection for the purpose of registration in this state and the
owner of the vehicle is exempt from the Texas Emissions Reduction
Plan Fund Fee.

(A) The original of the identification certificate will be
presented to the driver of the vehicle for use in registering and titling
the vehicle. The copy of the identification certificate will be retained
by the inspection station.

(B) Form VI-30A will be obtained from the department
by requisition using Form VI-18, signed by a person who is the owner
or employee of the inspection station with the proper signature as it
appears on the signature card on file with the department. These requi-
sitions shall be submitted by the vehicle inspection station and directed
to the Texas Department of Public Safety, Vehicle Inspection Records,
Austin, or those local Texas Department of Public Safety offices, which
have certificates available. Inspection stations, particularly those on or
near military bases, will maintain a sufficiently reasonable number of
VI-30A forms on-hand to adequately provide for out-of-state vehicles,
however orders of bulk numbers of this form for exempted vehicle own-
ers are not allowed.

(C) The issuance of Form VI-30A by inspection sta-
tions will be recorded on the VI-8, VI-8a, and VI-8b.

(3) Form VI-30 or Form VI-30A certificates shall be safe-
guarded in the same manner required to safeguard safety inspection
certificates.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 23, 2001.

TRD-200104237
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER F. VEHICLE INSPECTION
STATION OPERATION
37 TAC §23.80

The Texas Department of Public Safety proposes new §23.80,
Out-of-State Vehicle Identification Number Verification. The
main purpose of this rulemaking is to provide procedures for the
collection of Texas Emission Reduction Plan Fund fee. The fee
is collected during the verification of the Vehicle Identification
Number (VIN) for out-of-state vehicles during first time state
inspection under Texas Transportation Code §548.256.

During this verification procedure, inspection stations collect
$225.00 and retain $5.00 to cover administrative costs and remit

the remainder to the Department of Public Safety for deposit
with the Comptroller of Public Accounts for credit to the Texas
Emissions Reduction Plan Fund.

Tom Haas, Chief of Finance, has determined for the eight-year
period the proposed amendment will be in effect there will be
a significant revenue impact of approximately $105,737,060 per
annum for the Texas Emission Reduction Plan Fund. The De-
partment of Public Safety will incur costs of $1,673,832 in fis-
cal year 2002 and $464,963 in each subsequent year. These
costs would be associated with computer equipment, program-
ming and in the first year and additional accounting, mail-han-
dling, and inspections records tracking activities in all years. It
has been determined that the revenue impact and costs to local
government is minimal.

There is an anticipated economic cost to individuals, small busi-
nesses, or micro-businesses. The entities, which bring motor
vehicles from other states to be titled in this state, will incur a fee
increase from $1.00 to $225.00 for the verification of the vehicle
identification number for each such vehicle.

Mr. Haas has also determined that for the eight-year period the
section is in effect, the public benefit anticipated is to provide
funding under the plan for the diesel emissions reduction incen-
tive program, the motor vehicle purchase or lease incentive pro-
gram, the new technology research and development program,
and to provide funding for the energy efficiency grant program.
The ultimate goal is to provide improved air quality for the public.

Comments on the proposal may be submitted to E. Eugene
Summerford, Legal Counsel, Vehicle Inspections and Emis-
sions, Texas Department of Public Safety, Box 4087, Austin,
Texas 78773-0543, (512) 424-2777.

This amendment is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the de-
partment’s work and Texas Transportation Code, §548.256(c) as
amended by the provisions of Senate Bill 5 passed by the 77th
Legislature.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §548.256 are affected by the amendments.

§23.80. Out-of-State Vehicle Identification Number Verification.

(a) Purpose. The purpose of this rule is to implement Texas
Transportation Code, §548.256, as amended by Senate Bill 5, 77th Leg-
islature (2001), relating to the verification form for the registration of
out-of-state vehicles.

(b) Duration. This rule is effective from September 1, 2001
until August 30, 2008.

(c) Vehicle inspection stations shall perform a vehicle identifi-
cation number (VIN) verification on all vehicles brought into the state
prior to registration by persons other than manufacturers or importers.
This vehicle identification verification shall only be performed after the
vehicle has passed the compulsory state safety inspection, to include
emissions testing if the inspection station is in a designated county as
defined in §23.93 of this title relating to Vehicle Emissions Inspection
Requirements.

(d) During the verification a certified inspector shall record the
complete vehicle identification number exactly as it appears on the ve-
hicle. The number will not be taken from any title, old registration or
any other document. If the vehicle identification is missing, obscured
or mutilated, verification form will be completed showing "NONE",
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"OBSCURED", or "MUTILATED" in the blanks provided for the ve-
hicle identification number. In addition to the vehicle identification
number, the information listed below shall be recorded on the verifica-
tion form.

(1) The number appearing on the odometer of the vehicle
at the time of the inspection, if the vehicle has an odometer. In the
event the vehicle has no odometer, then "NONE" shall be recorded in
the blank provided on the form.

(2) The model year of the vehicle inspected.

(3) The make of the vehicle inspected.

(4) The body style of the vehicle inspected.

(5) If previously registered in another state, the state or
country in which the vehicle was last registered to include:

(A) the year of the license where last licensed, and

(B) the license number where last licensed, or

(C) "NPR" (no previous registration).

(e) Inspection stations shall collect the Texas Emissions Re-
duction Plan Fund Fee of $225 for all Vehicle Identification Number
(VIN) verifications performed except where the vehicle owner is ex-
empt. Exempt vehicle owners are officers, enlisted persons, selectees,
or draftees of the Army, Army Reserve, Army National Guard, Air
National Guard, Air Force, Air Force Reserve, Navy, Navy Reserve,
Marine Corps, Marine Corps Reserve, Coast Guard, or Coast Guard
Reserve of the United States, and the spouse and children of such offi-
cers, enlisted persons, selectees, or draftees. Proof of exemption will be
provided by presentation of a valid and current Department of Defense
Identification (ID) Card for Members of the Uniformed Services, their
Dependents, and Other Eligible Individuals: DD Form 2 (all versions),
DD Form 1173 (all versions), DD Form 4 (Enlistment/Reenlistment
Document Armed Forces Of The United States), DD Form 47 (Record
Of Induction), or a letter signed by the individual’s commanding offi-
cer or designate. A copy of this documentation must be provided to the
inspection station for retention.

(f) The Vehicle Identification Number verification shall be
recorded on one of two different forms. The appropriate form, form
handling instructions, and appropriate fees are explained below.

(1) Form VI-30. This form shall be used for all Vehicle
Identification Number (VIN) verifications except where the vehicle
owner is exempt from the payment of the Texas Emissions Reduction
Plan Fee.

(A) Inspection stations shall collect $225 for each
VI-30 completed. This fee is in addition to any other vehicle inspec-
tion fee, including emissions testing, and can not be waived. The
inspection station may retain $5 of this fee for administrative costs and
remit the remainder to the department as provided in subparagraph
(C)(ii) of this paragraph.

(B) Form VI-30 is provided by the department to in-
spection stations in a triplicate form. The certified vehicle inspector
shall complete the VI-30 to include all information included in subsec-
tion (d) of this section.

(C) The disposition of completed VI-30 forms are as
follows:

(i) The original, or top page, of the VI-30 will be
forwarded to the department together with the state’s portion of the

fees collected for the Texas Emissions Reduction Plan Fund. On the
final business day, every week, inspection stations shall send all com-
pleted VI-30 forms from the preceding week with a completed nego-
tiable check or money order in an amount equal to $220 for each com-
pleted form. Inspections stations shall mail both the completed VI-30
forms and a check or money order in an appropriate sized envelope to:
Department of Public Safety, Attn: Central Cash Receiving, P.O. Box
149246, Austin, TX 78714.

(ii) The first copy, or second page, of the VI-30 will
be presented to the driver of the vehicle for use in registering and titling
the vehicle.

(iii) The second copy, or last page of the VI-30 cer-
tificate will be retained in the certificate book by the inspection station
and be subject to audit by department personnel.

(2) Form VI-30A. This form shall be used for all VIN ver-
ifications where the vehicle owner is exempt from the payment of the
Texas Emissions Reduction Plan Fee.

(A) Inspection stations shall collected $1.00 for each
VI-30A completed. This fee is in addition to any other vehicle inspec-
tion fee, including emissions testing, but may be waived. The inspec-
tion station retains this fee to cover administrative costs.

(B) Form VI-30A is provided by the department to in-
spection stations in a duplicate form.

(C) The disposition of completed VI-30A forms are as
follows:

(i) The original, or top page, of the VI-30A will be
presented to the driver of the vehicle for use in registering and titling
the vehicle.

(ii) The copy, or last page of the VI-30A will be
retained by the inspection station, along with a copy of the vehicle
owner’s proof of exemption and be subject to audit by department per-
sonnel.

(g) Forms VI-30 and VI-30A shall be completed by the cer-
tified inspector performing the vehicle identification number verifica-
tion, using a permanent marking pen or typewriter. The certified in-
spector will not sign the identification certificate until all blanks have
been completed. The certified inspector shall insure that each carbon
copy of this form is legible.

(h) If any error is made while recording any of the informa-
tion required on the either the Form VI-30 or Form VI-30A certificate,
VOID the form and fill out another certificate with the correct informa-
tion. Inspection stations shall keep all copies of all voided forms.

(i) Failure to comply with this or other sections concerning the
issuance and safeguarding of out-of-state vehicle identification verifi-
cation certificates, collection of the Texas Emissions Reduction Plan
Fund Fee, or remittance of the fee to the state shall result in the im-
mediate suspension and or revocation of the certification of the station
and/or inspector, in addition to any criminal prosecution.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 23, 2001.

TRD-200104238
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Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
SUBCHAPTER H. COMMERCIAL MOTOR
VEHICLE COMPULSORY INSPECTION
PROGRAM
37 TAC §23.101

The Texas Department of Public Safety proposes amendments
to §23.101, relating to Commercial Motor Vehicle Compulsory
Inspection Program. The main purpose of the rulemaking is to
provide procedures for the collection of inspection surcharge for
the Texas Emission Reduction Plan Fund. Under proposed rule
amendment each commercial vehicle inspection performed un-
der Transportation Code, §548.504 will require an annual addi-
tional surcharge of $10.

Tom Haas, Chief of Finance, has determined for the eight-year
period the proposed amendment will be in effect, there will be a
significant revenue impact of approximately $4,207,333 per an-
num for the Texas Emission Reduction Plan Fund. It has been
determined that the revenue impact and costs to local govern-
ment is minimal.

There is an anticipated economic cost to individuals, small busi-
nesses, or micro-businesses. These entities owning commercial
vehicles will incur an increase of $10 for the annual inspection of
each such vehicle.

Mr. Haas has also determined that for the eight-year period the
amended section is proposed is in effect, the public benefit an-
ticipated is to provide funding under the plan for the diesel emis-
sions reduction incentive program, the motor vehicle purchase
or lease incentive program, the new technology research and
development program, and to provide funding for the energy ef-
ficiency grant program. The ultimate goal is to provide improved
air quality for the public.

Comments on the proposal may be submitted to E. Eugene
Summerford, Legal Counsel, Vehicle Inspections and Emis-
sions, Texas Department of Public Safety, Box 4087, Austin,
Texas 78773-0543, (512) 424-2777.

This amendment is proposed pursuant to Texas Government
Code, §411.004(3), which authorizes the Public Safety Commis-
sion to adopt rules considered necessary for carrying out the
department’s work, Texas Transportation Code, §548.5055 as
amended by the provisions of Senate Bill 5 passed by the 77th
Legislature and Texas Transportation Code, §548.504.

Texas Government Code, §411.004(3) and Texas Transporta-
tion Code, §548.5055 and §548.504 are affected by the amend-
ments.

§23.101. Commercial Motor Vehicle Compulsory Inspection Pro-
gram.

(a) All commercial motor vehicles registered in this state shall
be required to pass an annual inspection of all safety equipment re-
quired by the Federal Motor Carrier Safety Regulations on or before
the expiration of the current state inspection certificate and not later
than December 31, 1994.

(b) All commercial motor vehicles required to be inspected un-
der the Federal Motor Carrier Safety Regulations are also subject to the
regular state inspection requirements as provided in Texas Transporta-
tion Code, Chapter 548.

(c) Effective September 1, 2001, a[A] fee of $50 plus a $10
Texas Emission Reduction Fee surcharge will be charged for each com-
mercial [motor] vehicle safety inspection. An inspection station shall
charge a total of $60 for each commercial vehicle safety inspection,
and shall pay an advance payment, to the department, of $20 for each
certificate. The department shall deposit $10 into the General Revenue
Fund and $10 into the Texas Emissions Reduction Fund. A unique in-
spection certificate will be issued by the department to designate that
the vehicle has met the Federal Motor Carrier Safety Regulations and
state inspection requirements.

(d) The commercial motor vehicle inspection certificate will
expire on the last day of the month and year indicated.

(e) Except for any appropriate grace period, a person may not
operate a commercial motor vehicle registered in this state unless it is
equipped as required by the Federal Motor Carrier Safety Regulations
and displays a valid commercial motor vehicle inspection certificate.

(f) For purposes of the Commercial Motor Vehicle Compul-
sory Inspection Program, the term "commercial motor vehicle" means
a self-propelled or towed vehicle used on a public highway to transport
passengers or property if:

(1) the vehicle or combination of vehicles has a gross
weight, registered weight, or gross weight rating of more than 26,000
pounds;

(2) the vehicle is a farm vehicle with a gross weight, a reg-
istered weight, or a gross weight rating of more than 48,000 pounds;

(3) the vehicle is designed to transport more than 15 pas-
sengers, including the driver;

(4) the vehicle is used in the transportation of hazardous
materials in a quantity requiring placarding as required under
the federal Hazardous Materials Transportation Act (49 U.S.C.,
§§1801-1813);

(5) the vehicle or combination of vehicles has a gross
weight rating of more than 10,000 pounds and is operated in interstate
commerce and registered in this state;

(6) the vehicle is a school bus that will operate at a speed
authorized by Texas Transportation Code, §545.352(b)(A); or

(7) the vehicle is a school activity bus, as defined in Texas
Transportation Code, §541.201, that has a gross weight, registered
weight, or gross weight rating of more than 26,000 pounds, or is
designed to transport more than 15 passengers, including the driver.

(g) Exceptions to the commercial motor vehicle safety inspec-
tion program are:

(1) all school bus operations used to transport only chil-
dren and or school personnel from home to school and school to home,
except that contract school buses used for any purpose other than trans-
porting children to and from school only are not exempt;

(2) transportation performed by the federal government,
state, or any political subdivision of a state or an agency established
under a compact between states that has been approved by the
Congress of the United States;

(3) the occasional transportation of personal property by
individuals not for compensation or in the furtherance of a commercial
enterprise;
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(4) the transportation of human corpses or sick or injured
persons;

(5) the operation of fire trucks and rescue vehicles while
involved in emergency and related operations;

(6) the private transportation of passengers; and

(7) farm vehicles with a gross weight, registered weight, or
gross weight rating less than 48,000 pounds (except interstate operation
of more than 10,000 pounds

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State, on July 23, 2001.

TRD-200104239
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Earliest possible date of adoption: September 2, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
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WITHDRAWN  RULES
An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing a
notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by the
office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 7. BANKING AND SECURITIES

PART 7. STATE SECURITIES BOARD

CHAPTER 139. EXEMPTIONS BY RULE OR
ORDER
7 TAC §139.21

The State Securities Board has withdrawn from consideration
proposed new §139.21 which appeared in the April 6, 2001, is-
sue of the Texas Register (26 TexReg 2612).

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104249
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: July 23, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 10. TEXAS FUNERAL SERVICE
COMMISSION

CHAPTER 201. LICENSING AND
ENFORCEMENT--PRACTICE AND
PROCEDURE
22 TAC §201.2

The Texas Funeral Service Commission has withdrawn from
consideration proposed amendment to §201.2 which appeared
in the February 16, 2001, issue of the Texas Register (26
TexReg 1472).

Filed with the Office of the Secretary of State on July 17, 2001.

TRD-200104120
O.C. "Chet" Robbins
Executive Director
Texas Funeral Service Commission
Effective date: July 17, 2001
For further information, please call: (512) 936-2474

♦ ♦ ♦
22 TAC §201.3

The Texas Funeral Service Commission has withdrawn from
consideration proposed amendment to §201.3 which appeared
in the February 16, 2001, issue of the Texas Register (26
TexReg 1472).

Filed with the Office of the Secretary of State on July 17, 2001.

TRD-200104121
O.C. "Chet" Robbins
Executive Director
Texas Funeral Service Commission
Effective date: July 17, 2001
For further information, please call: (512) 936-2474

♦ ♦ ♦
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ADOPTED RULES
An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation of
the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice and
statement of legal authority will be published. If an agency adopts the section with changes to the proposed
text, the proposal will be republished with the changes.

TITLE 1. ADMINISTRATION

PART 5. GENERAL SERVICES
COMMISSION

CHAPTER 125. SUPPORT SERVICES
DIVISION - TRAVEL AND VEHICLE
SUBCHAPTER A. TRAVEL MANAGEMENT
SERVICES
1 TAC §125.27

The General Services Commission adopts amendments to Title
1, T.A.C., Chapter 125, Subchapter A, §125.27 concerning the
Travel Agents Services Contracts without changes to the pro-
posed text as published in the June 15, 2001, issue of the Texas
Register (26 TexReg 4354). The amendments are adopted with-
out changes to the proposed text and will not be republished.

The amendments to Title 1, T.A.C., Chapter 125, Subchapter
A, §125.27 are adopted to provide reduced travel services by
possibly contracting with a greater number of travel agencies.

The adoption of the amendments to Title 1, T.A.C., Chapter 125,
Subchapter A, §125.27 amends language to change the number
of years from two years to one year that a travel agency must
wait to reapply for participation in the State Travel Management
Program if the travel agency canceled its contract before the ex-
piration of the contract.

No comments have been received concerning the proposed
amendments to Title 1, T.A.C., Chapter 125, Subchapter A,
§125.27.

The amendments to §125.27 are adopted under the authority of
the Texas Government Code, Title 10, Subtitle D, Chapter 2171,
which provides the General Services Commission with the au-
thority to promulgate rules necessary to implement the sections.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 20, 2001.

TRD-200104202

Cynthia J. Hill
Acting General Counsel
General Services Commission
Effective date: August 9, 2001
Proposal publication date: June 15, 2001
For further information, please call: (512) 463-3960

♦ ♦ ♦
TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 3. BOLL WEEVIL ERADICATION
PROGRAM
SUBCHAPTER J. ORGANIC COTTON RULES
4 TAC §3.608

The Texas Department of Agriculture (the department) adopts
amendments to §3.608 (b) concerning Calculation of Indemnity
or Compensation under the department’s organic cotton rules,
without changes to the proposal published in the June 15, 2001
issue of the Texas Register (26 TexReg 4357). The amendment
is adopted to create a timetable that will work under the current
indemnity and compensation formulas thereby creating a more
efficient manner of compensating organic growers who are eli-
gible for payment under the department’s organic cotton rules.
The current October 31 due date for all payment was established
under a process where a payment was only given when a crop
was destroyed due to infestation, and the destruction would have
occurred prior to the October 31 date. Under current, recently
amended rules, an organic grower is allowed to grow out acreage
that is treated by the foundation under emergency pest or dis-
ease treatment program provisions as provided under Chapter
18 of this title (relating to Organic Standards and Certification).
With this scenario, the Texas Boll Weevil Eradication Foundation
(the foundation) would not have the data necessary to provide
compensation until the crop is harvested and gin receipts are
provided to indicate the amount of cotton harvested from treated
fields. The amendment is adopted at the request of foundation
staff and organic growers, and provides for payment of com-
pensation within 30 days of the foundation’s receiving the gin
receipts from treated acres. In addition, the indemnification for
crop destruction is also changed to be consistent, by requiring
payment to be made within 30 days from the date of verification
of actual crop destruction.
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No comments were received on the proposal.

The amendments to §3.608 are adopted under the Texas Agri-
culture Code §74.125, which provides the department with the
authority to develop rules and procedures for growing of organic
cotton in boll weevil eradication zones, including rules that pro-
vide indemnification for organic cotton growers for reasonable
losses that result from a prohibition of production of organic cot-
ton or from any requirement of destruction of cotton; and the
Code, §74.120, which provides the department with the author-
ity to adopt reasonable rules to carry out the purposes of the
Code, Chapter 74, Subchapter D.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 17, 2001.

TRD-200104104
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective date: August 6, 2001
Proposal publication date: June 15, 2001
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 7. BANKING AND SECURITIES

PART 7. STATE SECURITIES BOARD

CHAPTER 101. GENERAL ADMINISTRATION
7 TAC §101.6

The State Securities Board adopts new §101.6, concerning the
historically underutilized business program, without changes to
the proposed text as published in the April 6, 2001, issue of the
Texas Register (26 TexReg 2589).

The new rule satisfies the requirement in Texas Government
Code §2161.003, which requires an agency to adopt his-
torically underutilized business ("HUB") rules of the General
Services Commission. Those HUB rules are contained in 1 TAC
§§111.11- 111.28.

Vendors dealing with the agency will be aware of the HUB policy
and program at the agency applicable to the purchase of goods
and services paid for with appropriated funds.

No comments were received regarding adoption of the new rule.

The new rule is adopted under Texas Civil Statutes, Article
581-28-1 and Texas Government Code, §2161.003. Section
28-1 provides the Board with the authority to adopt rules and
regulations necessary to carry out and implement the provisions
of the Texas Securities Act, including rules and regulations
governing registration statements and applications; defining
terms; classifying securities, persons, and matters within its
jurisdiction; and prescribing different requirements for different
classes. Section 2161.003 requires a state agency to adopt
the General Services Commission’s HUB rules as the agency’s
own rules applicable to the agency’s construction projects and
purchases of goods and services paid for with appropriated
money.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104242
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: August 12, 2001
Proposal publication date: April 6, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦
CHAPTER 107. TERMINOLOGY
7 TAC §107.2

The State Securities Board adopts an amendment to §107.2,
concerning definitions, to coordinate with new Chapters 115
and 116, which are being concurrently adopted. The rule was
adopted with changes to the proposed text as published in the
April 6, 2001, issue of the Texas Register (26 TexReg 2590).
The amendment to the definition of "rendering services as an
investment adviser" was not adopted by the Board. However,
due to the bifurcation of the dealer and investment adviser
rules in new Chapters 115 and 116 that are being concurrently
adopted, the cross-reference in the existing definition is updated
to reflect the location of the notice filing provisions in the new
Chapter 116, which is being concurrently adopted.

The rule updates terminology and takes into account the defini-
tions that are now contained in Chapters 115 and 116.

Persons seeking guidance about terms used in the Board’s rules
will find defined terms used consistently throughout.

Comments on the proposal were received from the Investment
Company Institute ("ICI") and the Investment Counsel Associa-
tion of American, Inc. ("ICAA"). The ICI objected to the defi-
nition of "rendering services as an investment adviser" as un-
duly broad. The Board concluded that the definition could be
improved and left the definition unchanged except to update a
cross-reference and will be proposing, in a future issue of the
Texas Register, an amendment to this definition. The ICAA re-
quested that the Board incorporate an additional definition for
"federal covered advisers." The Board declined to add a defini-
tion at this time but will be proposing, in a future issue of the
Texas Register, a definition for this term that comports with the
intent of House Bill 2255, recently enacted by the 77th Texas
Legislature and effective September 1, 2001.

The amendment is adopted under Texas Civil Statutes, Article
581-28-1. Section 28-1 provides the Board with the authority to
adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and mat-
ters within its jurisdiction; and prescribing different requirements
for different classes.

§107.2. Definitions.

The following words and terms, when used in Part VII of this title (re-
lating to the State Securities Board), shall have the following meanings,
unless the context clearly indicates otherwise.
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(1) Act or Securities Act or Texas Securities Act--The
Texas Securities Act, Texas Civil Statutes, Article 581-1 et seq., as
amended.

(2) Affiliate--An "affiliate" of, or person "affiliated" with a
specified person, is a person that directly, or indirectly through one or
more intermediaries, controls or is controlled by, or is under common
control with, the person specified.

(3) APA or Administrative Procedure Act--The Adminis-
trative Procedure Act, Texas Government Code, Title 10, Chapter 2001,
as amended.

(4) Applicant--A person who submits an application for
registration of securities, documents in connection with the offer and
sale of federal covered securities, or for registration as a dealer, invest-
ment adviser, or salesman, or who files an application for an order of
the Securities Commissioner.

(5) Board or Securities Board--The State Securities Board
of the State of Texas.

(6) Business days--For the purpose of filing Form 133.29
pursuant to the requirements of §109.13(l) of this title (relating to Lim-
ited Offering Exemptions), means ordinary business days and does not
include Saturdays, Sundays, or state holidays.

(7) Certified--In conjunction with the term "financial state-
ment(s)," means financial statement(s) prepared in accordance with
generally accepted accounting principles and examined in accordance
with generally accepted auditing standards by independent certified
public accountants or independent public accountants for the purposes
of expressing an opinion thereon. Such opinion shall be one acceptable
to the Securities Commissioner.

(8) Code or Internal Revenue Code--The Internal Revenue
Code of 1986, as amended.

(9) Commissioner or Securities Commissioner--The State
Securities Commissioner for the State of Texas.

(10) Contested case--A proceeding in which the legal
rights, duties, or privileges of a party are to be determined by the
Securities Commissioner, or the Securities Board, after an opportunity
for adjudicative hearing before an administrative law judge of the
State Office of Administrative Hearings.

(11) Control--The possession, direct or indirect, of the
power to direct or cause the direction of the management and policies
of a person or company, whether through the ownership of voting
securities, by contract, or otherwise.

(12) Credit union--For definition see the Texas Credit
Union Act (Texas Finance Code, Chapter 121, as amended), which
regulates such credit unions.

(13) Detailed balance sheet--A balance sheet.

(14) Detailed statement showing all assets and liabili-
ties--A balance sheet.

(15) Domestic corporation--A corporation incorporated
under the laws of the State of Texas.

(16) Employer--For purposes of the Texas Securities Act,
§5.I(b), includes a general partner of a limited partnership with respect
to a security sold or distributed by such limited partnership in a trans-
action otherwise meeting the requirements of §5.I(b).

(17) Federal covered securities--Any security or securities
described as a "covered security" or as "covered securities" in the Secu-
rities Act of 1933, §18(b), or rules or regulations promulgated thereun-
der. However, until October 11, 1999, or such other date Congress may
authorize, federal covered securities for which a fee has not been paid
and promptly remedied following written notification from the Securi-
ties Commissioner to the applicant of the nonpayment or underpayment
of such fees required by the Texas Securities Act, shall be excluded
from the definition of federal covered securities.

(18) Financial statement(s)--Balance sheet and related
statements of income, changes in stockholders’ equity, and cash flows,
all (consolidated, if applicable) prepared in accordance with generally
accepted accounting principles. The information contained in the
previously described statements may vary according to presentation
and titles as they relate to specific entities, such as individuals,
partnerships, and nonprofit organizations.

(19) Investment adviser--Any person who, for compen-
sation, engages in the business of advising others, either directly or
through publications or writings, as to the value of securities or as
to the advisability of investing in, purchasing, or selling securities,
or who, for compensation and as part of a regular business, issues or
promulgates analyses or reports concerning securities; but does not
include:

(A) a bank, or any bank holding company as defined
in the federal Bank Holding Company Act of 1956, which is not an
investment company;

(B) any lawyer, accountant, engineer, teacher, or geol-
ogist, whose performance of such services is solely incidental to the
practice of his or her profession;

(C) any broker or dealer whose performance of such
services is solely incidental to the conduct of his business as a broker
or dealer and who receives no special compensation therefor;

(D) the publisher of any bona fide newspaper, news
magazine, or business or financial publication of general and regular
circulation; or

(E) any person whose advice, analyses, or reports relate
to no securities other than securities which are direct obligations of or
obligations guaranteed as to principal or interest by the United States,
or securities issued or guaranteed by corporations in which the United
States has a direct or indirect interest which shall have been designated
by the Secretary of Treasury, pursuant to the Securities Exchange Act
of 1934, §3(a)(12), as exempted securities for the purposes of that Act.

(20) Investment Advisers Act of 1940--The federal statute
of that name, as amended, 15 United States Code §80b-1, et seq.

(21) Investment Company Act of 1940--The federal statute
of that name, as amended, 15 United States Code §80a-1, et seq.

(22) License--The whole or part of any registration as a
dealer, salesman, or agent, or similar form of permission required by
the Texas Securities Act to sell securities or render investment advice.

(23) Licensing--The process respecting the granting, de-
nial, renewal, revocation, suspension, withdrawal, or amendment of a
license.

(24) Managing agent or manager--One who is authorized
to act generally for an organization within a particular locality.

(25) NASD--The National Association of Securities Deal-
ers, Inc., and NASD Regulation, Inc., a subsidiary of the National As-
sociation of Securities Dealers, Inc.
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(26) Officer--A president, vice president, secretary, trea-
surer, or principal financial officer, comptroller, or principal accounting
officer, or any other person occupying a similar status or performing
similar functions with respect to any organization or entity, whether in-
corporated or unincorporated.

(27) Operating statement--An income statement.

(28) Parent--A person controlling another person directly
or indirectly.

(29) Profit and loss statement--An income statement.

(30) Proposed plan of business--As used in the Texas Se-
curities Act, those aspects and only those aspects of the business set-up
(other than that done or proposed in respect to the pricing and selling of
its securities) which would materially affect the business relationship
between the prospective investor and those in control of the business as
such relationship would exist after the sale to the public of the securi-
ties sought to be registered.

(31) Regulatory standards--All standards coming within
the meaning of "rule" as defined herein.

(32) Rendering services as an investment adviser--Any
person coming within the designation cannot conduct such activity
without first being registered as an investment adviser/dealer un-
der the provisions of the Act or notice-filed under the provisions of
§116.1(b)(2)(A) of this title (relating to General Provisions). Likewise,
every person employed or appointed, or authorized by such person
to render services which include the giving of investment advice
cannot conduct such activities unless registered as a dealer/investment
adviser, a salesman, or an agent under the provisions of the Act, or
notice-filed as a dealer/investment adviser, a salesman, or an agent
under the provisions of §116.1(b)(2)(B) of this title.

(33) Rule--Any statement by the Board or the Securities
Commissioner of general applicability that implements, interprets, or
prescribes law or policy, or describes the procedure or practice require-
ments of the Board or Securities Commissioner.

(34) Savings and loan association--For definition see the
Texas Savings and Loan Act (Texas Finance Code, Chapter 61, as
amended), which regulates such savings and loan associations.

(35) SEC--The United States Securities and Exchange
Commission.

(36) Securities Act of 1933--The federal statute of that
name, as amended, 15 United States Code §77a, et seq.

(37) Securities Exchange Act of 1934--The federal statute
of that name, as amended, 15 United States Code §78a, et seq.

(38) Security holders or purchasers of securities--As such
terms are used in the Texas Securities Act, §5.I, do not include holders
of any options granted pursuant to a plan which falls within the exemp-
tion for employee plans provided by the Texas Securities Act, §5.I(b).

(39) Staff--Personnel of the Securities Board, excluding
the members of the Board, the Securities Commissioner, and the
Deputy Commissioner.

(40) State, territory, or insular possession of the United
States--As used in the Texas Securities Act, includes a commonwealth.

(41) Statement to reflect the financial condition--A balance
sheet.

(42) Telephone or telegram--For purposes of the Texas Se-
curities Act, §7.C(2)(c), includes any means of electronic transmission

such as, but not limited to, telephone, telegraph, wireless, graphic scan-
ning, modem, or facsimile; provided, however, that the office of the
State Securities Board has the necessary equipment to accept such a
transmission.

(43) Within this state--

(A) A person is a "dealer" who engages "within this
state" in one or more of the activities set out in the Texas Securities Act,
§4.C, if either the person or the person’s agent is present in this state or
the offeree/purchaser or the offeree/purchaser’s agent is present in this
state at the time of the particular activity. A person can be a dealer in
more than one state at the same time.

(B) Likewise, a person is a "salesman" who engages
"within this state" in one or more of the activities set out in the Texas
Securities Act, §4.D, whether by direct act or through subagents except
as otherwise provided, if either the salesman or the salesman’s agent is
present in this state or the offeree/purchaser or the offeree/purchaser’s
agent is present in this state at the time of the particular activity. A per-
son can be a salesman in more than one state at the same time.

(C) Offers and sales can be made by personal contact,
mail, telegram, telephone, wireless, electronic communication, or any
other form of oral or written communication.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104243
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: August 12, 2001
Proposal publication date: April 6, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦
CHAPTER 109. TRANSACTIONS EXEMPT
FROM REGISTRATION
7 TAC §109.13

The State Securities Board adopts an amendment to §109.13,
concerning limited offering exemptions, with changes to the pro-
posed text as published in the April 6, 2001, issue of the Texas
Register (26 TexReg 2591). The changes consist of the addition
of punctuation and the removal of the reference to "salesmen" in
paragraph (k)(17).

The amendment relocates a provision from §115.1(f), which is
being concurrently repealed.

Issuers utilizing the exemption provided in §109.13(k) will be ap-
prised of the exemption from dealer and agent registration for
their officers, directors, and employees who answer questions
about a Regulation D Rule 505 or 506 offering.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under Texas Civil Statutes, Arti-
cles 581-28-1, 581-5.T, and 581-12.B. Section 28-1 provides
the Board with the authority to adopt rules and regulations
necessary to carry out and implement the provisions of the
Texas Securities Act, including rules and regulations governing
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registration statements and applications; defining terms; classi-
fying securities, persons, and matters within its jurisdiction; and
prescribing different requirements for different classes. Section
5.T provides that the Board may prescribe new exemptions
by rule. Section 12.B provides that the Board may prescribe
dealer/agent registration exemptions by rule.

§109.13. Limited Offering Exemptions.

(a) Public solicitation, well-informed, and sophisticated
investor. The offer for sale or sale of the securities of the issuer would
not involve the use of public solicitation under the Act, §5.I, if the
issuer, after having made a reasonable factual inquiry has reasonable
cause to believe, and does believe, that the purchasers of the securities
are sophisticated, well-informed investors or well-informed investors
who have a relationship with the issuer or its principals, executive
officers, or directors evincing trust between the parties (namely close
business association, close friendship, or close family ties), and such
purchasers acquire the securities as ultimate purchasers and not as
underwriters or conduits to other beneficial owners or subsequent
purchasers. The use of a registered dealer in a sale otherwise meeting
the requirements of §5.I does not necessarily mean that the transaction
involves the use of public solicitation. The offer without advertising
to a person who did not come within the class of persons described in
this subsection does not alone result in public solicitation if the issuer
had a reasonable cause to believe and did believe that such person
fell within the class of persons described, and that such offer was not
made indiscriminately.

(1) The term "well-informed" could be satisfied through
the dissemination of printed material to each purchaser prior to his or
her purchase, which by a fair and factual presentation discloses the plan
of business, the history, and the financial statements of the issuer, in-
cluding material facts necessary in order that the statements made, in
the light of circumstances under which they are made, not be mislead-
ing.

(2) In determining who is a sophisticated investor at least
the following factors should be considered.

(A) The financial capacity of the investor, to be of such
proportion that the total cost of that investor’s commitment in the pro-
posed investment would not be material when compared with his total
financial capacity. It may be presumed that if the investment does not
exceed 20% of the investor’s net worth (or joint net worth with the
investor’s spouse) at the time of sale that the amount invested is not
material.

(B) Knowledge of finance, securities, and investments,
generally. This criteria may be met by the investor’s purchaser repre-
sentative if such purchaser representative has such knowledge, so long
as such purchaser representative:

(i) has no business relationship with the issuer;

(ii) represents only the investor and not the issuer;
and

(iii) is compensated only by the investor.

(C) Experience and skill in investments based on actual
participation. This criteria may be met by the investor’s purchaser rep-
resentative if such purchaser representative has such experience and
skill, so long as such purchaser representative:

(i) has no business relationship with the issuer;

(ii) represents only the investor and not the issuer;
and

(iii) is compensated only by the investor.

(b) Advertisements. The term "advertisements" does not in-
clude the use of the type of printed material as set out in subsection (a)
of this section under the discussion of the term "well-informed." Fur-
ther, the main concept to be considered in a definitional analysis of the
term "advertisements," as it is used in §5.I, is the method of use of the
printed material. The following circumstances, though not intended to
be exclusive, will be considered in determining whether the method of
use of any printed material is within the limits of §5.I:

(1) limited printing of the material;

(2) limited distribution of the material only to persons who
the issuer, after having made a reasonable factual inquiry has reason-
able cause to believe and does believe are sophisticated investors, or to
persons who have a relationship with the issuer as set forth in subsec-
tion (a) of this section, or to their purchaser representatives;

(3) control of the printing and distribution of the printed
material;

(4) recognition of the necessity of compliance with the re-
quirements set forth in this subsection on the part of the issuer and the
investor. Such recognition might consist of a printed prohibition on
the front in large type that the circular is for that individual’s confiden-
tial use only, and may not be reproduced; and, the use of a statement
warning that any action contrary to these restrictions may place such
individual and the issuer in violation of the Texas Securities Act.

(c) Number of persons or security holders. In computing the
number of purchasers or security holders for §5.I, the following criteria
shall be used.

(1) There shall be counted as one purchaser or security
holder any purchaser or security holder together with:

(A) any relative or spouse of such purchaser or security
holder who has the same home as such purchaser or security holder;
any relative of such spouse who has the same home as such purchaser
or security holder; any relative or spouse or relative of such spouse who
is a dependent of such security holder;

(B) any trust or estate in which such purchaser or secu-
rity holder or any of the persons related to him as specified in subpara-
graph (A) or (C) of this paragraph collectively have more than 50% of
the beneficial interest (excluding contingent interests); and

(C) any corporation or other organization of which such
purchaser or security holder or any of the persons related to him as
specified in subparagraph (A) or subparagraph (B) of this paragraph
collectively are the beneficial owners of more than 50% of the equity
securities (excluding directors’ qualified shares) or equity interest.

(2) There shall be counted as one purchaser or security
holder any corporation, partnership, association, joint stock company,
trust, or unincorporated association, organized and existing other than
for the purpose of acquiring securities of the issuer for which the
exemption is claimed under §5.I.

(3) Any general partner of a limited partnership who is sub-
ject to general liability for the obligations of the limited partnership and
actively engages in the control and management of the business and af-
fairs of the limited partnership or of the managing general partner of
the partnership shall not be counted as a purchaser or security holder
for purposes of §5.I.

(4) The exemptions contained in the Act, §5.I(a) and (c), as
interpreted in subsections (a)-(j) of this section may not be combined
with the exemptions promulgated pursuant to the Act, §5.T, contained
in subsections (k) and (l) of this section to exceed sales to 35 unaccred-
ited investors in a 12-month period.
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(d) Total number of security holders. The phrase "the total
number of security holders of the issuer" in §5.I(a) includes all secu-
rity holders of the issuer without regard to their places of residence
(within or without the State of Texas) and without regard to where they
acquired the securities. In determining the number of persons for pur-
poses of §5.I(c), prior sales to persons residing outside the State of
Texas and prior sales to Texas residents consummated outside the State
of Texas shall be included unless such sales were made in compliance
with §139.7 of this title (relating to Sale of Securities to Nonresidents).

(e) Other exemptions. The phrase "exempt under other provi-
sions of this §5" in §5.I(c) means exempt under any provisions of the
Act, other than §5.I(a), and subsections (k) and (l) of this section.

(f) Employee plan advertising. No public solicitation or ad-
vertisement under §5.I occurs by the distribution to eligible employ-
ees, officers, or directors of the employer or its subsidiaries, parents, or
subsidiaries of such parents, of a prospectus filed under the Securities
Act of 1933 with the Securities and Exchange Commission for the plan
or any other material required or permitted to be distributed by the Se-
curities Act of 1933 in connection with such plan when the securities
under the plan are sold or distributed in a transaction otherwise meeting
the requirements of §5.I(b).

(g) Employee plan sales. Only the employer and its participat-
ing subsidiaries, parents, or subsidiaries of such parents, if any, may
offer or sell securities in connection with the employee plan without
registration as dealers. An employee of the employer or participating
subsidiary who aids in offering or selling such securities in connection
with the employee plan is not required to be registered as an agent pro-
vided the employee meets all of the following conditions:

(1) the employee was not hired for the purpose of offering
or selling such securities;

(2) the employee’s activity involving the offer and sale of
such securities is strictly incidental to his bona fide primary nonsecu-
rities-related work duties; and

(3) the employee’s compensation is based solely on the
performance of such other duties, i.e., the employee does not receive
any compensation for offering for sale, selling, or otherwise aiding
the sale of securities.

(h) Employee plans for counting purposes. A noncontributory
employees stock ownership plan or employees stock ownership trust
which holds securities of the employer company for the benefit of that
company’s employees shall be counted as one security holder under
§5.I. Employee participants in such an employee stock ownership plan
or trust will not be deemed security holders of the employer company
for purposes of counting security holders under §5.I solely because
of their participation in the plan or trust. However, employee partic-
ipants receiving distributions of securities from the plan or trust will be
deemed security holders of the employer on receipt of securities of the
employer from the plan or trust.

(i) Notices. There is no notice filing requirement for sales
made under the Act, §5.I(a), (b), or (c).

(j) Limitations on disposition. The issuer and any person act-
ing on its behalf shall exercise reasonable care to assure that the pur-
chasers are acquiring the securities as an investment. Such reasonable
care should include, but not be limited to, the following:

(1) making reasonable inquiry to determine if the purchaser
is acquiring the securities for his or her own account or on behalf of
other persons;

(2) placing a legend on the certificate or other document
evidencing the securities to the effect that the securities have not been

registered under any securities law and setting forth or referring to the
restrictions on transferability and sale of the securities;

(3) issuing stop transfer instructions to the issuer’s transfer
agent, if any, with respect to the securities, or, if the issuer transfers
its own securities, making a notation in the appropriate records of the
issuer;

(4) obtaining from the purchaser a signed written agree-
ment to the effect that the securities will not be sold without registration
under applicable securities laws or exemptions therefrom; and

(5) prior to sale, written disclosure to each purchaser, to the
effect that a purchaser of the securities must bear the economic risk of
the investment for an indefinite period of time because the securities
have not been registered under applicable securities laws and therefore
cannot be sold unless they are subsequently registered under such se-
curities laws or an exemption from such registration is available; and
that the securities are subject to the limitations set forth in paragraphs
(2)-(4) of this subsection.

(k) Uniform limited offering exemption. In addition to sales
made under the Texas Securities Act, §5.I, the State Securities Board,
pursuant to the Act, §5.T, exempts from the registration requirements
of the Act, §7, any offer or sale of securities offered or sold in com-
pliance with the Securities Act of 1933, Regulation D, Rules 230.505
and/or 230.506, including any offer or sale made exempt by applica-
tion of Rule 508(a), as made effective in United States Securities and
Exchange Commission Release Number 33-6389 and as amended in
Release Numbers 33-6437, 33-6663, 33-6758, and 33-6825, and which
satisfies the following further conditions and limitations.

(1) No commission, fee, or other remuneration shall be
paid or given, directly or indirectly, to any person for soliciting any
prospective purchaser in this state unless such person is appropriately
registered in this state. It is a defense to a violation of this subsection
if the issuer sustains the burden of proof to establish that he or she did
not know and in the exercise of reasonable care could not have known
that the person who received a commission, fee, or other remuneration
was not appropriately registered in this state.

(2) No exemption under this subsection shall be available
for the securities of any issuer if any of the parties described in the
Securities Act of 1933, Regulation A, Rule 230.262, as made effective
in United States Securities and Exchange Commission Release Number
33-6949:

(A) has filed a registration statement which is subject
of a currently effective registration stop order entered pursuant to any
state’s securities law within five years prior to the filing of the notice
required under this exemption;

(B) has been convicted within five years prior to the fil-
ing of the notice required under this exemption of any felony or mis-
demeanor in connection with the offer, purchase, or sale of any se-
curity or any felony involving fraud or deceit, including, but not lim-
ited to, forgery, embezzlement, obtaining money under false pretenses,
larceny, or conspiracy to defraud;

(C) is currently subject to any state administrative en-
forcement order or judgment entered by that state’s securities admin-
istrator within five years prior to the filing of the notice required under
this exemption or is subject to any state’s administrative enforcement
order or judgment in which fraud or deceit, including, but not limited to,
making untrue statements of material facts and omitting to state mate-
rial facts, was found and the order or judgment was entered within five
years prior to the filing of the notice required under this exemption;
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(D) is subject to any state’s administrative enforcement
order or judgment which prohibits, denies, or revokes the use of any
exemption from registration in connection with the offer, purchase, or
sale of securities;

(E) is currently subject to any order, judgment, or de-
cree of any court of competent jurisdiction temporarily or preliminary
restraining or enjoining, or is subject to any order, judgment, or de-
cree of any court of competent jurisdiction, permanently restraining or
enjoining, such party from engaging in or continuing any conduct or
practice in connection with the purchase or sale of any security or in-
volving the making of any false filing with the state entered within five
years prior to the filing of the notice required under this exemption.

(3) The prohibitions of paragraph (2)(A)-(C) and (E) of this
subsection shall not apply if the person subject to the disqualification is
duly licensed or registered to conduct securities-related business in the
state in which the administrative order or judgment was entered against
such person or if the broker/dealer employing such party is licensed or
registered in this state and the Form BD filed with this state discloses
the order, conviction, judgment, or decree relating to such person. No
person disqualified under this subsection may act in a capacity other
than that for which the person is licensed or registered.

(4) Any disqualification caused by this subsection is au-
tomatically waived if the state securities administrator or Agency of
the state which created the basis for disqualification determines upon a
showing of good cause that it is not necessary under the circumstances
that the exemption be denied. It is a defense to a violation of this sub-
section if the issuer sustains the burden of proof to establish that he or
she did not know and in the exercise of reasonable care could not have
known that a disqualification under this subsection existed.

(5) The issuer shall file with the Securities Commissioner
a notice on Form D as made effective in United States Securities and
Exchange Commission Release Number 33-6663 (17 Code of Federal
Regulations §239.500).

(A) The notice shall be filed no later than 15 days after
the receipt of consideration or the delivery of a subscription agreement
by an investor in this state which results from an offer being made in
reliance upon this exemption and at such other times and in the form
required under Regulation D, Rule 230.503 to be filed with the Securi-
ties and Exchange Commission.

(B) The notice shall contain an undertaking by the is-
suer to furnish to the Securities Commissioner, upon written request,
the information furnished by the issuer to offerees.

(C) Unless otherwise available, included with or in the
initial notice shall be a consent to service of process.

(D) Every person filing the initial notice on Form D
shall pay a filing fee of 1/10 of 1.0% of the aggregate amount of se-
curities described as being offered for sale, but in no case more than
$500.

(6) In all sales to nonaccredited investors in this state, one
of the following conditions must be satisfied or the issuer and any per-
son acting on its behalf shall have reasonable grounds to believe and
after making reasonable inquiry shall believe that one of the following
conditions is satisfied.

(A) The investment is suitable for the purchaser upon
the basis of the facts, if any, disclosed by the purchaser as to the pur-
chaser’s other security holdings, financial situation, and needs. For the
purpose of this condition only, it may be presumed that if the invest-
ment does not exceed 10% of the investor’s net worth, it is suitable.

(B) The purchaser either alone or with his/her purchaser
representative(s) has such knowledge and experience in financial and
business matters that he/she is or they are capable of evaluating the
merits and risks of the prospective investment.

(7) A failure to comply with a term, condition, or require-
ment of paragraphs (1) and (6) of this subsection will not result in loss
of the exemption from the requirements of the Act, §7, for any offer
or sale to a particular individual or entity if the person relying on the
exemption shows:

(A) the failure to comply did not pertain to a term, con-
dition, or requirement directly intended to protect that particular indi-
vidual or entity; and

(B) the failure to comply was insignificant with respect
to the offering as a whole; and

(C) a good faith and reasonable attempt was made to
comply with all applicable terms, conditions, and requirements of para-
graphs (1) and (6) of this subsection.

(8) Sales made pursuant to this subsection to nonaccredited
investors must comply with the disclosure requirements of subsection
(a)(1) of this section.

(9) Transactions which are exempt under this subsection
may not be combined with offers and sales exempt under any other
rule or section of the Act; however, nothing in this limitation shall act
as an election. Should for any reason, the offer and sale fail to comply
with all of the conditions for this exemption, the issuer may claim the
availability of any other applicable exemption.

(10) The Securities Commissioner may, by rule or order,
increase the number of purchasers or waive other conditions of this
exemption.

(11) This limited offering transactional exemption is de-
signed to further the objectives of compatibility with federal exemp-
tions and uniformity among the states.

(12) Nothing in this exemption is intended to or should be
construed as in any way relieving issuers or persons acting on behalf
of issuers from providing disclosure to prospective investors adequate
to satisfy the anti-fraud provisions of the Texas Securities Act.

(13) In view of the objective of this subsection and the pur-
poses and policies underlying the Texas Securities Act, the exemption
is not available to any issuer with respect to any transaction which, al-
though in technical compliance with this subsection, is part of a plan or
scheme to evade registration or the conditions or limitations explicitly
stated in this subsection.

(14) Nothing in this subsection is intended to relieve regis-
tered dealers, salesmen, or agents from the due diligence, suitability, or
know your customer standards or any other requirements of law other-
wise applicable to such registered persons.

(15) Review of Form D.

(A) The staff of the State Securities Board will review
all notice filings made under this subsection for completeness of the in-
formation required to be filed under this section. If the staff determines
that a filing is incomplete in any material respect, the staff will within
five days of receipt of the form issue a letter notifying the user of the
form of the deficiency.

(B) A user of this section who receives notice from the
staff of a deficiency in a form filed under this section may correct the
deficiency within 30 days of the date that the deficiency letter is issued
by the staff. If a timely correction is made, the filing shall be deemed
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to be complete and in compliance with the filing requirements as of the
date the original filing was received.

(C) In order to assist voluntary compliance within this
subsection and to aid users in filing notices required under paragraph
(5) of this subsection, the staff of the State Securities Board is avail-
able to answer questions about this regulation. Inquiries should be ad-
dressed to the Director of Securities Registration.

(16) If the securities comply with this subsection (except
for paragraphs (1)-(6), (8), and (10) of this subsection) and are federal
covered securities, as that term is defined in §107.2 of this title (relat-
ing to Definitions), the issuer should refer to Chapter 114 of this title
(relating to Federal Covered Securities) for the applicable filing and fee
requirements. (Issuers are advised of their obligation to comply with
the dealer and agent registration requirements of the Texas Securities
Act and Board rules. See §114.4(g) of this title (relating to Filings and
Fees).)

(17) Issuers in Regulation D offerings. When an offering
is made in compliance with Regulation D of the SEC and the offer-
ing will be made by or through a registered securities dealer, the is-
suer and its directors, officers, agents, and employees may make them-
selves available to answer questions from offerees, as required by Rule
502(b)(2)(v) of Regulation D, without being required to register as se-
curities dealers or agents under the Act, §12.

(l) Intrastate limited offering exemption. In addition to sales
made under the Securities Act, §5.I, the State Securities Board, pur-
suant to the Securities Act, §5.T, exempts from the registration require-
ments of the Securities Act, §7, any offer or sale of any securities by
the issuer itself, or by a registered dealer acting as agent for the issuer
provided all offers and sales are made pursuant to an offering made and
completed solely within this state and all the conditions in paragraphs
(1)-(11) of this subsection are satisfied.

(1) The sale is made, without the use of any public solici-
tation or advertisements, as set forth in subsection (a) and subsection
(b) of this section to:

(A) not more than 35 new security holders of the issuer
who meet the criteria stated in subsection (a) of this section and who
became security holders during the period of 12 months ending with the
date of the sale in question (subject to paragraph (7) of this subsection);
and

(B) other well-informed investors who are "accredited
investors" as defined in paragraph (11) of this subsection. (For pur-
poses of this subsection, the term "well informed" shall have the same
meaning as set out in subsection (a)(1) of this section, and the term
"5.I" in such subsection shall include sales made pursuant to this sub-
section.)

(2) Neither the issuer nor the registered dealer (as such
terms are defined in paragraph (4) of this subsection):

(A) is currently subject to any administrative order is-
sued by state or federal authorities within five years of the expected
offer and sale of securities in reliance upon this exemption, which or-
der:

(i) is based upon a finding that such person has en-
gaged in fraudulent conduct; or

(ii) has the effect of enjoining such person from ac-
tivities subject to federal or state statutes designed to protect investors
or consumers against unlawful or deceptive practices involving secu-
rities, insurance, commodities or commodity futures, real estate, fran-
chises, business opportunities, consumer goods, or other goods and ser-
vices;

(B) has been convicted within five years prior to com-
mencement of the offering of any felony or misdemeanor of which
fraud is an essential element, or which is a violation of the securities
laws or regulations of this state, or of any other state of the United
States, or of the United States, or any foreign jurisdiction; or which is
a crime involving moral turpitude; or which is a criminal violation of
statutes designed to protect consumers against unlawful practices in-
volving insurance, securities, commodities or commodity futures, real
estate, franchises, business opportunities, consumer goods, or other
goods and services;

(C) is subject to any order, judgment, or decree entered
within five years prior to commencement of the offering by any court
of competent jurisdiction which temporarily or permanently restrains
or enjoins such person from engaging in or continuing any conduct
or practice in connection with the purchase or sale of any security or
involving any false filing with any state; or which restrains or enjoins
such person from activities subject to federal or state statutes designed
to protect consumers against unlawful or deceptive practices involving
insurance, commodities or commodity futures, real estate, franchises,
business opportunities, consumer goods, or other goods and services.

(3) The prohibitions of subparagraphs (A)-(C) of para-
graph (2) shall not apply if the party subject to the disqualifying
order is duly licensed to conduct securities-related business in the
state in which the administrative order or judgment was entered
against such party or, if the order or judgment was entered by federal
authorities, the prohibitions of subparagraphs (A)-(C) of paragraph (2)
shall not apply if the party subject to the disqualifying order is duly
licensed to conduct securities-related business by the Securities and
Exchange Commission. Any disqualification caused by paragraph (2)
is automatically waived if the state or federal authorities which created
the basis for disqualification determine upon a showing of good cause
that it is not necessary under the circumstances that the exemption be
denied.

(4) For purposes of paragraphs (2) and (3) only, "issuer" in-
cludes any directors, executive officers, general partners, or beneficial
owners of 10% or more of any class of its equity securities (benefi-
cial ownership meaning the power to vote or direct the vote and/or the
power to dispose or direct the disposition of such securities), and "reg-
istered dealer" shall include any partners, directors, executive officers,
or beneficial owner of 10% or more of any class of the equity securi-
ties of the registered dealer (beneficial ownership meaning the power
to vote or direct the vote and/or the power to dispose or direct the dis-
position of such securities).

(5) Upon application, and for good cause shown, the Com-
missioner may waive a disqualification contained in paragraph (2).

(6) The offering complies with subsections (a)-(d) and (j)
of this section. However, persons who are "accredited investors" as
defined in paragraph (11) of this subsection are deemed to be "sophis-
ticated" as defined in subsection (a)(2) of this section.

(7) This subsection may not be combined with the Securi-
ties Act, §5.I(a) or §5.I(c), or subsection (k) of this section to make sales
to more than 35 unaccredited security holders during a 12-month pe-
riod. Except for accredited investors who became security holders pur-
suant to this subsection, security holders who purchase in sales made
in compliance with this subsection are included in the count of security
holders under §5.I(a) or purchasers under §5.I(c), but this subsection
may be used to exceed the numbers of security holders or purchasers
allowed by such sections over an extended period of time.

(8) Issuers who offer and sell securities under this subsec-
tion only through a securities dealer registered in Texas may do so with-
out filing any notice with the State Securities Board.
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(9) Notice filing requirements.

(A) For sales under subparagraph (1)(B) of this subsec-
tion, in whole or in part to accredited investors listed in paragraph (11)
(E)-(H) of this subsection of such definition of accredited investor is-
suers who are not registered securities dealers and who do not sell se-
curities by or through registered securities dealers shall file a sworn
notice on Form 133.29 or a reproduction thereof not less than 10 busi-
ness days before any sale claimed to be exempt under this subsection
may be consummated. However, no notice is required for sales made
under paragraph (1)(A) of this subsection or under paragraph (1)(B)
of this subsection where the sales are made exclusively to accredited
investors as defined in paragraph (11)(A)-(D) of this subsection or to
entities in which all of the equity owners are accredited investors listed
in paragraph (11)(A)-(D) of this subsection of such definition. The is-
suer may be required by the Securities Commissioner to give details
concerning any information requested in Form 133.29 and may be re-
quired to furnish any additional information deemed necessary by the
Securities Commissioner to determine the issuer’s business repute and
qualifications.

(B) Every issuer filing a notice on Form 133.29 shall
pay a filing fee of 1/10 of 1.0% of the aggregate amount of securities
described as being offered for sale, but in no case more than $500.

(10) Accredited investor security holders who purchase in
sales made under this exemption are not counted as security holders
under §5.I(a) or purchasers under §5.I(c) in determining whether any
other sales to other security holders or purchasers are exempt under
§5.I. That is to say, this exemption for sales to accredited investors is cu-
mulative with and in addition to the exemptions contained in §5.I, and
sales made under paragraph (1)(B) of this subsection are not consid-
ered in determining whether sales made in reliance on the exemptions
contained in §5.I would be within the numerical limits on the number
of security holders or purchasers contained in §5.I.

(11) For purposes of this subsection, accredited investor
shall mean any person who comes within any of the following cate-
gories, or who the issuer reasonably believes comes within any of the
following categories, at the time of the sale of the securities to that per-
son:

(A) any bank as defined in the Securities Act of 1933,
§3(a)(2), whether acting in its individual or fiduciary capacity; insur-
ance company as defined in the Securities Act of 1933, §2(13); invest-
ment company registered under the Investment Company Act of 1940
or a business development company as defined in that Act, §2(a)(48);
small business investment company licensed by the U.S. Small Busi-
ness Administration under the Small Business Investment Act of 1958,
§301(c) or (d); employee benefit plan within the meaning of the Em-
ployee Retirement Income Security Act of 1974, Title I, if the invest-
ment decision is made by a plan fiduciary, as defined in such Act,
§3(21), which is either a bank, insurance company, or investment ad-
viser registered under the Investment Advisers Act of 1940, or if the
employee benefit plan has total assets in excess of $5 million;

(B) any private business development company as de-
fined in the Investment Advisers Act of 1940, §202(a)(22);

(C) any organization described in the Internal Revenue
Code, §501(c)(3), with total assets in excess of $5 million;

(D) any director, executive officer, or general partner
of the issuer of the securities being offered or sold, or any director,
executive officer, or general partner of a general partner of that issuer;

(E) any person who purchases at least $150,000 of the
securities being offered, where the purchaser’s total purchase price
does not exceed 20% of the purchaser’s net worth at the time of sale, or

joint net worth with that person’s spouse, for one or any combination
of the following:

(i) cash;

(ii) securities for which market quotations are read-
ily available;

(iii) any unconditional obligation to pay cash or se-
curities for which market quotations are readily available which obli-
gation is to be discharged within five years of the sale of securities to
the purchaser; or

(iv) the cancellation of any indebtedness owed by
the issuer to the purchaser;

(F) any natural person whose individual net worth, or
joint net worth with that person’s spouse, at the time of his purchase
exceeds $1 million;

(G) any natural person who had an individual income or
joint income with that person’s spouse in excess of $200,000 in each
of the two most recent years and who reasonably expects an income in
excess of $200,000 in the current year; and

(H) any entity in which all of the equity owners are ac-
credited investors under subparagraphs (A)-(D), (F), or (G) of this para-
graph.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104244
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: August 12, 2001
Proposal publication date: April 6, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦
CHAPTER 115. DEALERS AND SALESMEN
7 TAC §§115.1 - 115.7

The State Securities Board adopts the repeal of Chapter 115,
consisting of §§115.1 - 115.7, concerning Dealers and Sales-
men, without changes to the proposed text as published in the
April 6, 2001, issue of the Texas Register (26 TexReg 2592).

The repeal allows for the concurrent adoption of a new Chapter
115, concerning dealers and agents, and a new Chapter 116,
concerning investment advisers and investment adviser repre-
sentatives.

The chapter is being replaced with better organized and more
easily understandable provisions.

No comments were received regarding adoption of the repeal.

The repeal is adopted under Texas Civil Statutes, Articles
581-28-1 and 581-12.B. Section 28-1 provides the Board with
the authority to adopt rules and regulations necessary to carry
out and implement the provisions of the Texas Securities Act, in-
cluding rules and regulations governing registration statements
and applications; defining terms; classifying securities, persons,
and matters within its jurisdiction; and prescribing different
requirements for different classes. Section 12.B provides
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the Board with the authority to prescribe new dealer/agent
registration exemptions by rule.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104245
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: August 12, 2001
Proposal publication date: April 6, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦
CHAPTER 115. SECURITIES DEALERS AND
AGENTS
7 TAC §§115.1 - 115.10

The State Securities Board adopts new chapter 115, consisting
of §§115.1 - 115.10, concerning securities dealers and agents.
Section 115.3 and §115.5 were adopted with changes to the pro-
posed text as published in the April 6, 2001, issue of the Texas
Register (26 TexReg 2592). Sections 115.1, 115.2, 115.4, and
115.6 - 115.10 were adopted without changes and will not be re-
published.

The change to §115.3 consisted of adding two commas in sub-
section (b)(3)(G). In §115.5 the text in subsection (b)(5), and in
subsections (b)(11)(H) and (d)(3)(H), was made gender neutral
and an unnecessary word was eliminated in subsection (e)(3)(F).

The new chapter replaces the existing Chapter 115, concern-
ing dealers and salesmen, that is being concurrently repealed,
with better organized and more understandable provisions that
related specifically to securities dealers and their agents.

The new chapter will apprise dealers and their agents of their
obligations under the Texas Securities Act ("TSA") and Board
rules.

Comments on the new Chapter were received from the Invest-
ment Counsel Association of America, Inc. ("ICAA"), the Secu-
rities Industry Association ("SIA"), and Wilkie Farr & Gallagher
("WFG"). The ICAA generally supported the separation of the
provisions relating to investment advisers, in new Chapter 116,
from those relating to dealers, contained in new Chapter 115.
The Board agreed and has adopted Chapter 115 substantially
as published.

The SIA objected to the definition of "branch office" in §115.1
as being too broad in light of pending Securities and Exchange
Commission ("SEC") changes in this area. The staff noted that
making changes prior to the adoption of final SEC revisions
would be premature. The Board adopted the definition without
changes to the published proposal.

Regarding §115.2, the SIA urged the Board to consider elimi-
nating some of the items that must be filed in connection with an
application and renewal and to keep applications active for more
than six months if the applicant continues to respond to staff re-
quests for additional information. The Staff noted that certain
items currently required could be eliminated once the provisions

of House Bill 2255, recently enacted by the 77th Texas Legisla-
ture, become effective on September 1, 2001. The Board de-
clined to eliminate items from the listing at this time but will be
proposing, in a future issue of the Texas Register, the elimina-
tion of items that are no longer required due to changes made by
H.B. 2255 and to add clarifications to keep applications active so
long as the applicant continues to be responsive to information
requests from staff.

The SIA commented generally in favor of certain examination
waiver requirements in §115.3. The Board agreed and has
adopted the section substantially as published.



and implement the provisions of the Texas Securities Act, includ-
ing rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons, and
matters within its jurisdiction; and prescribing different require-
ments for different classes. Section 12.B provides the Board with
the authority to prescribe new dealer/agent registration exemp-
tions by rule.

§115.3. Examination.

(a) Requirement. To determine the applicant’s qualifications
and competency to engage in the business of dealing in and selling
securities, the State Securities Board requires a written examination on
general securities principles and on state securities law. The passing
score for all applicants on each examination is 70%.

(b) Examinations accepted.

(1) Each applicant must pass an examination on general se-
curities principles. This requirement may be satisfied by passing an ex-
amination on general securities principles administered by the NASD.
As set forth in paragraph (3) of this subsection, applicants for restricted
registrations may substitute an examination dealing with a particular
type of security for an examination on general securities principles.

(2) For purposes of this subsection, the Securities Commis-
sioner recognizes the following general examinations administered by
the NASD:

(A) Series 1 - General Securities Examination;

(B) Series 2 - NASD Non-Member General Securities
Examination; and

(C) Series 7 - General Securities Representative Exam-
ination.

(3) In lieu of an examination on general securities prin-
ciples, the Securities Commissioner recognizes the following limited
examinations, administered by the NASD, for the corresponding re-
stricted registrations:

(A) for persons seeking a restricted registration to deal
exclusively in securities issued by open-end investment companies reg-
istered under the Texas Securities Act or the Investment Company Act
of 1940, the Series 6 -- Investment Company Products/Variable Con-
tracts Representative Examination;

(B) for persons seeking a restricted registration to ac-
cept orders unsolicited by such person from existing customers of the
dealer, the Series 11 -- Assistant Representative/Order Processing Ex-
amination;

(C) for persons seeking a restricted registration to deal
exclusively in direct participation program securities, the Series 22 --
Direct Participation Programs Representative Examination;

(D) for persons seeking a restricted registration to deal
exclusively in municipal securities, the Series 52 -- Municipal Securi-
ties Representative Examination;

(E) for persons seeking a restricted registration to deal
exclusively in corporate securities, the Series 62 -- Corporate Securities
Representative Examination;

(F) for persons seeking a restricted registration to deal
in all general securities except municipal securities, either the Series
17 -- General Securities Representative Examination, the Series 37 --
General Securities Representative Examination, the Series 38 -- Gen-
eral Securities Representative Examination, or the Series 47 -- General
Securities Representative Examination; and

(G) for persons seeking a restricted registration to deal
exclusively in government securities, the Series 72 -- Government Se-
curities Representative Examination. A person registered on or before
September 1, 1998, for the purpose of dealing exclusively in govern-
ment securities, is not required to pass the Series 72 examination.

(4) Each applicant must pass an examination on state secu-
rities law. This requirement may be satisfied by passing an examination
on the Texas Securities Act administered by this Agency or by passing
the Uniform Securities Agent State Law Examination (Series 63) or the
Uniform Combined State Law Examination (Series 66).

(c) Waivers of examination requirements.

(1) All persons who were registered in Texas on August 23,
1963, are not required to take any examinations.

(2) A full waiver of the examination requirements of the
Texas Securities Act, §13.D, is granted by the Board to the following
classes of persons:

(A) issuers offering securities in rights offerings to their
own securities holders;

(B) issuers offering their own securities in exchange for
outstanding securities of another corporation, provided consummation
of the offer is dependent upon tender of at least 80% of such outstanding
securities;

(C) issuers restricting distribution of securities to secu-
rity holders of an affiliate company, a subsidiary, or a parent of the
issuer, provided the registration certificate is issued on a temporary ba-
sis and terminated immediately after the offering;

(D) officers and employees whose firms restrict their
officers’ and employees’ securities activities to acting as brokers be-
tween and among principals for the sale of a majority of the stock or
equity securities of a privately held business pursuant to a privately
negotiated purchase agreement, where the managerial control of the
business will devolve upon the purchaser(s) and where compensation
received by the firm will be payable for the brokerage activities only;
and

(E) a person who completed the examinations required
under this subsection, but whose registration has lapsed for more than
two years and who has been continually employed in a securities- re-
lated position with an entity which was not required to be registered.

(3) A partial waiver of the examination requirements of the
Texas Securities Act, §13.D, is granted by the Board to the following
classes of persons:

(A) applicants who have been continuously registered
with the Securities and Exchange Commission, National Association of
Securities Dealers, New York Stock Exchange, or any other exchange
listed in §6.F of the Texas Securities Act or recognized by the Board
pursuant to §111.2 of the rules for 10 years immediately preceding the
application for registration in Texas. These applicants are required to
pass an examination on state securities law as required by subsection
(b)(4) of this section;

(B) applicants who passed the "state securities exami-
nation" promulgated and formerly administered by the Psychological
Corporation, New York, New York, now the Psychological Corpora-
tion, San Antonio, Texas, which was an examination on general secu-
rities principles. These applicants are required to pass an examination
on state securities law as required by subsection (b)(4) of this section;

(C) applicants seeking registration for the purpose of
dealing exclusively in real estate syndication interests or condominium
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securities, provided such persons are licensed, at the time of applica-
tion, under the Real Estate License Act (Texas Civil Statutes, Article
6573a et seq.). Such persons are not required to take a general securities
examination, but are required to pass an examination on state securities
law as required by subsection (b)(4) of this section;

(D) applicants seeking registration for the purpose of
dealing exclusively in oil and gas interests (other than interests in lim-
ited partnerships). Such persons are not required to take the general
securities examination, but are required to pass an examination on state
securities law as required by subsection (b)(4) of this section. Provided,
however, any persons registered prior to January 1, 1976, for the pur-
pose of dealing exclusively in oil and gas interests, are not required to
pass an examination; and

(E) applicants who are officers, partners, or employees
of an issuer (other than an open-end investment company) if the issuer’s
securities will be registered for sale in Texas. Such officers, partners,
and employees are not required to take the general securities examina-
tion, but are required to pass an examination on state securities law as
required by subsection (b)(4) of this section. Evidences of registration
granted pursuant to this subparagraph are restricted to sales of the cur-
rently registered securities of the issuer. Such evidences of registration
must be surrendered to the State Securities Board for cancellation im-
mediately upon completion of the distribution of securities for which
the securities and dealer registrations have been obtained.

(4) The Securities Commissioner in his or her discretion is
authorized by the Board to grant full or partial waivers of the examina-
tion requirements of the Texas Securities Act, §13.D.

(d) Texas securities law examination.

(1) The fee for each filing of a request to take the Texas
securities law examination is $35. An admission letter issued by the
Board is required for all entrants. The examination is given at 9:00 a.m.
on each Tuesday at the office of the State Securities Board in Austin.
The examination may be taken at other locations near principal popu-
lation centers across the state. Testing centers require reservations and
may charge an additional (monitor) fee for administering the exami-
nation. A list of examination centers with additional details may be
obtained from the State Securities Board.

(2) While taking the examination on the Texas Securities
Act, each applicant may use an unmarked copy of the Texas Securities
Act as it is printed and distributed by the State Securities Board. No
other reference materials are allowed to be used by applicants during
the examination.

(3) Reexamination. An applicant who fails the examina-
tion on the Texas Securities Act may request reexamination. The ap-
plicant must bring his or her application up to date before retaking an
examination.

§115.5. Minimum Records.

(a) Dealer records. Compliance with the record-keeping re-
quirements of the United States Securities and Exchange Commission,
found in 17 Code of Federal Regulations §240.17a-3 and §240.17a-4,
will satisfy the requirements of this section.

(b) Records to be made by certain dealers. A person or com-
pany registered in Texas as a general securities dealer or a dealer in
municipal securities shall make and keep current the following mini-
mum records or the equivalent thereof.

(1) Blotters (or other records of original entry) containing
an itemized daily record of all purchases and sales of securities, all
receipts and deliveries of securities (including certificate numbers), all
receipts and disbursements of cash, and other debits and credits. Such

records shall show the account for which each such transaction was
effected, the name and amount of securities, the unit and aggregate
purchase or sale price (if any), the trade date, and the name or other
designation of the person from whom purchased or received or to whom
sold or delivered.

(2) Ledgers (or other records) that reflect all assets and li-
abilities, income and expense, and capital accounts.

(3) Ledger accounts (or other records) itemizing separately
as to each cash and margin account of every customer and of such dealer
and its partners, all purchases, sales, receipts, and deliveries of securi-
ties and commodities for such account and all other debits and credits
to such account.

(4) Ledgers (or other records) that reflect the following:

(A) securities in transfer;

(B) dividends and interest received;

(C) securities borrowed and securities loaned;

(D) monies borrowed and monies loaned (together with
a record of the collateral therefor and any substitutions in such collat-
eral); and

(E) securities failed to receive and failed to deliver.

(5) A securities record or ledger that reflects separately for
each security as of the clearance dates all "long" or "short" positions
(including securities in safekeeping) carried by such dealer for his or
her account or for the account of his or her customers or partners and
showing the location of all securities long and the offsetting position of
all securities short, including long security count differences and short
security count differences classified by the date of the physical count
and verification in which they were discovered, and in all cases the
name or designation of the account in which each position is carried.

(6) A memorandum of each brokerage order and of any
other instruction given or received for the purchase or sale of securi-
ties, whether executed or unexecuted. Such memorandum shall show
the terms and conditions of the order or instructions and of any modifi-
cations or cancellation thereof, the account for which entered, the time
of entry, the price at which executed, and, to the extent feasible, the
time of execution or cancellation. Orders entered pursuant to the exer-
cise of discretionary power by such dealer or any of its employees shall
be so designated. The term "instruction" shall be deemed to include in-
structions between partners and employees of a dealer. The term "time
of entry" shall be deemed to mean the time when such dealer transmits
the order or instruction for execution or, if it is not so transmitted, the
time when it is received.

(7) A memorandum of each purchase and sale for the ac-
count of such dealer showing the price, and, to the extent feasible, the
time of execution; and, in addition, where such purchase or sale is with
a customer other than a broker or dealer, a memorandum of each order
received, showing the time of receipt, the terms and conditions of the
order, and the account in which it was entered.

(8) Copies of confirmations of all purchases and sales of
securities and copies of notices of all other debits and credits for secu-
rities, cash, and other items for the account of customers and partners
of such dealer.

(9) A record in respect of each cash and margin account
with such dealer containing the name and address of the beneficial
owner of such account and, in the case of a margin account, the sig-
nature of such owner; provided that, in the case of a joint account or an
account of a corporation, such records are required only in respect of
the person or persons authorized to transact business for such account.
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(10) A record of all puts, calls, spreads, straddles, standby
commitments, and other options in which such dealer has any direct or
indirect interest or which such dealer has granted or guaranteed, con-
taining at least an identification of the security and the number of units
involved.

(11) A questionnaire or application for employment exe-
cuted by each partner, officer, director, agent, trader, manager, and each
employee who handles funds or securities or who solicits transactions
or accounts for such dealer, which questionnaire or application shall be
approved in writing by an authorized representative of such dealer and
shall contain at least the following information with respect to such per-
son (in the case of persons registered with the State Securities Board, a
copy of their application for registration as an agent, officer, or partner
will satisfy this requirement):

(A) name, address, social security number, and the
starting date of employment or other association with the dealer;

(B) date of birth;

(C) the educational institutions attended and whether he
or she graduated therefrom;

(D) a complete, consecutive statement of all business
connections for at least the preceding 10 years, including the reason
for leaving each prior employment, and whether the employment was
part-time or full-time;

(E) a record of any denial, suspension, expulsion, or re-
vocation of membership or registration of any dealer he or she was
associated with in any capacity when such action was taken;

(F) a record of any denial of membership or registration,
and of any disciplinary action taken, or sanction imposed, on the person
by any federal or state agency, or by any national securities exchange
or national securities association, including any finding that he or she
was a cause of any disciplinary action or had violated any law;

(G) a record of any permanent or temporary injunction
entered against the person or any dealer he or she was associated with
in any capacity at the time such injunction was entered;

(H) a record of any arrest or indictment for any felony
or misdemeanor, and the disposition of any such arrest or indictment
or further explanation thereof, and a record of any conviction for any
felony or any misdemeanor, except minor traffic offenses, of which he
or she has been the subject; and

(I) a record of any other name or names he or she has
been known by or has used.

(c) Exemptions from the requirements of subsection (b) of this
section:

(1) A dealer is not required to make or keep such records
of transactions cleared for such dealer by a member of the National
Association of Securities Dealers, Inc., the American Stock Exchange,
the Boston Stock Exchange, the Chicago Stock Exchange, the New
York Stock Exchange, the Pacific Stock Exchange, the Chicago Board
Options Exchange, or any other recognized and responsible stock ex-
change approved by the Securities Commissioner pursuant to the Texas
Securities Act, §6.F, where such records are customarily made and kept
by the clearing member.

(2) A dealer is not required to make or keep such records
that reflect the sale of United States Tax Savings Notes, United States
Defense Savings Stamps, or United States Defense Savings Bonds, Se-
ries E, F, and G.

(3) A dealer is not required to make or keep such records
with respect to any cash transaction of $100 or less involving only sub-
scription rights or warrants which by their terms expire within 90 days
after the issuance thereof.

(4) For purposes of transactions in municipal securities by
municipal securities dealers, compliance with Rule G-8 of the Munic-
ipal Securities Rulemaking Board will be deemed to be in compliance
with subsection (b) of this section.

(d) Restricted dealers. Dealers registered in restricted cate-
gories, other than municipal securities dealers, such as oil and gas
dealers and real estate dealers, etc., shall keep and maintain records
adequate to accurately reflect customer transactions, and the dealer’s
financial condition. Compliance with the record-keeping requirements
of the United States Securities and Exchange Commission, found in 17
Code of Federal Regulations §240.17a-3 and §240.17a-4, will satisfy
the requirements of this section; provided such dealers shall maintain
at least the following information:

(1) Blotters (or other records of original entry) containing
an itemized daily record of all purchases and sales of securities, all
receipts and deliveries of securities (including certificate numbers), all
receipts and disbursements of cash, and other debits and credits. Such
records shall show the account for which each such transaction was
effected, the name and amount of securities, the unit and aggregate
purchase or sale price (if any), the trade date, and the name or other
designation of the person from whom purchased or received or to whom
sold or delivered;

(2) Ledgers (or other records) that reflect all assets and li-
abilities, income and expense, and capital accounts; and

(3) A questionnaire or application for employment exe-
cuted by each partner, officer, director, agent, trader, manager, and each
employee who handles funds or securities or who solicits transactions
or accounts for such dealer, which questionnaire or application shall
be approved in writing by an authorized representative of such dealer
and shall contain at least the following information with respect to
such person (in the case of persons registered with the State Securities
Board, a copy of their application for registration as an agent, officer,
or partner will satisfy this requirement):

(A) name, address, social security number, and the
starting date of employment or other association with the dealer;

(B) date of birth;

(C) the educational institutions attended and whether he
or she graduated therefrom;

(D) a complete, consecutive statement of all business
connections for at least the preceding 10 years, including the reason
for leaving each prior employment, and whether the employment was
part-time or full-time;

(E) a record of any denial, suspension, expulsion, or re-
vocation of membership or registration of any dealer he or she was
associated with in any capacity when such action was taken;

(F) a record of any denial of membership or registration,
and of any disciplinary action taken, or sanction imposed, on the person
by any federal or state agency, or by any national securities exchange
or national securities association, including any finding that he or she
was a cause of any disciplinary action or had violated any law;

(G) a record of any permanent or temporary injunction
entered against the person or any dealer he or she was associated with
in any capacity at the time such injunction was entered;
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(H) a record of any arrest or indictment for any felony
or misdemeanor, and the disposition of any such arrest or indictment
or further explanation thereof, and a record of any conviction for any
felony or any misdemeanor, except minor traffic offenses, of which he
or she has been the subject; and

(I) a record of any other name or names he or she has
been known by or has used.

(e) Records to be preserved by dealers.

(1) Persons subject to subsection (b) of this section shall
preserve:

(A) all records required to be made pursuant to para-
graphs (1), (2), (3), and (5) of subsection (b) of this section for a period
of not less than five years from the end of the fiscal year during which
the last entry was made on such record, the first two years in an easily
accessible place;

(B) all records required to be made pursuant to para-
graphs (4) and (6) - (10) of subsection (b) of this section for a period of
not less than three years from the end of the fiscal year during which
the last entry was made on such record, the first two years in an easily
accessible place; and

(C) all records required to be made pursuant to para-
graph (11) of subsection (b) of this section until at least three years fol-
lowing termination of the employment or other relationship between
the dealer and the person to whom the records relate.

(2) Persons subject to subsection (d) of this section shall
preserve all records required to be made pursuant to subsection (d) of
this section for a period of not less than five years from the end of the
fiscal year during which the last entry was made on such record, the
first two years in an easily accessible place.

(3) Persons registered as dealers in Texas, including re-
stricted dealers, shall preserve for a period of not less than three years
from the end of the fiscal year during which the last entry was made on
such record, the first two years in an easily accessible place:

(A) all checkbooks, bank statements, cancelled checks,
and cash reconciliations;

(B) all bills receivable or payable (or copies thereof),
paid or unpaid, relating to the business of the dealer, as such;

(C) originals of all communications received and copies
of all communications sent by the dealer (including interoffice memo-
randa and communications) relating to the business of the dealer;

(D) all trial balances, financial statements, branch of-
fice reconciliations, and internal audit working papers relating to the
business of the dealer;

(E) all guarantees of accounts and all powers of attor-
neys and other evidence of the granting of any discretionary authority
given in respect of any account, and copies of resolutions empowering
an agent to act on behalf of a corporation;

(F) all written agreements (or copies thereof) entered
into by the dealer relating to the business of the dealer, including agree-
ments with respect to any account;

(G) all customer complaints received by the dealer re-
lating to the business of the dealer, and all documents relating to such
complaints; and

(H) all information including but not limited to offering
materials and subscription agreements on any private placements of-
fered by the dealer.

(4) Persons registered as dealers in Texas shall preserve for
a period of not less than five years from the end of the fiscal year during
which a customer’s account was closed, any account cards or records
which relate to the terms and conditions with respect to the opening
and maintenance of such account.

(5) Persons registered as dealers in Texas shall preserve for
at least three years after the termination of the enterprise partnership ar-
ticles and any amendments thereto, articles of incorporation, charters,
minute books, and stock certificate books of the dealer and of any pre-
decessor.

(6) The records required to be maintained and preserved
pursuant to this section may be immediately produced or reproduced
on microfilm or other photograph and may be maintained and preserved
for the required time in that form provided that such microfilms or other
photographs are arranged and indexed in such a manner as to permit
the immediate location of any particular document, and that such mi-
crofilms or other photographs are at all times available for inspection
by representatives of the Securities Commissioner together with facili-
ties for immediate, easily readable projection of the microfilm or other
photograph and for the production of easily readable facsimile enlarge-
ments.

(7) If a person ceases to be registered as a dealer in Texas,
such person shall for the remainder of the periods of time specified in
this section continue to preserve the records required herein.

(8) For purposes of transactions in municipal securities by
municipal securities dealers, compliance with Rule G-9 of the Munici-
pal Securities Rulemaking Board will be deemed to be compliance with
this subsection.

(9) The records required to be maintained pursuant to this
section may be maintained by any electronic storage media available
so long as such records are available for immediate free access by
representatives of the Securities Commissioner. Any electronic stor-
age media must preserve the records exclusively in a non-rewriteable,
non-erasable format; verify automatically the quality and accuracy of
the storage media recording process; serialize the original and, if appli-
cable, duplicate units of storage media, and time-date for the required
period of retention the information placed on such electronic storage
media; and have the capacity to download indexes and records pre-
served on electronic storage media to an acceptable medium. In the
event that a records retention system commingles records required to
be kept under this section with records not required to be kept, repre-
sentatives of the Securities Commissioner may review all commingled
records.

(f) The Securities Commissioner has a right to review all
records maintained by registered dealers regardless of whether such
records are required to be maintained under any specific applicable
rule provision.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104246
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: August 12, 2001
Proposal publication date: April 6, 2001
For further information, please call: (512) 305-8300
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♦ ♦ ♦
CHAPTER 116. INVESTMENT ADVISERS
AND INVESTMENT ADVISER REPRESENTA-
TIVES
7 TAC §§116.1 - 116.15

The State Securities Board adopts new chapter 116, consisting
of §§116.1 - 116.15, concerning investment advisers and invest-
ment adviser representatives. Sections 116.1 - 116.3, 116.5,
116.13, and 116.14 were adopted with changes to the proposed
text as published in the April 6, 2001, issue of the Texas Register
(26 TexReg 2602). Sections 116.4, 116.6 - 116.12, and 116.15
were adopted without changes and will not be republished.

Changes made in §116.1 include the use of consistent terminol-
ogy in subsection (a)(5); subsection (a)(6)(C) was made gen-
der neutral; in subsection (a)(7) an unnecessary phrase was
removed; in subsection (a)(8) the definition of "rendering ser-
vices as an investment adviser" was conformed to the definition
§107.2(32), which was concurrently adopted; and in subsection
(b)(2)(D) the reference to dealer was removed and punctuation
and grammar were adjusted.

Changes made in §116.2 include correcting typographical errors
in subsection (c) and adding punctuation in subsection (e)(1).
Changes in §116.3 include renumbering the subdivisions un-
der subsection (b); correcting a cross-reference in subsection
(b)(1)(B)(i); and removing a reference to an examination not re-
quired of solicitor applicants in subsection (c)(4).

Changes in §116.5 consist of adding punctuation in subsection
(b) and subsection (b)(5); and correcting typographical errors in
subsections (b)(1) and (c)(2). Typographical errors were also
corrected in §116.13, subsection (b) and subsection (b)(2)(B)
and (3)(B), and in §116.14.

The new chapter replaces the existing Chapter 115, concerning
dealers and salesmen, that is being concurrently repealed, with
better organized and more understandable provisions that relate
specifically to investment advisers and their representatives.

The new chapter will apprise investment advisers and their rep-
resentatives of their obligations under the Texas Securities Act
("TSA") and Board rules.

Comments on the new chapter were received from the Invest-
ment Company Institute ("ICI"), the Investment Counsel Asso-
ciation of America, Inc. ("ICAA"), the Securities Industry Asso-
ciation ("SIA"), the Financial Planning Association ("FPA"), and
Wilkie Farr & Gallagher ("WFG"). In the ICAA comment letter,
the ICAA noted its support for the comments contained in the
ICI’s comment letter; however, in the discussion that follows, the
ICAA is not listed separately as a commenter, in addition to the
ICI, unless the ICAA commented specifically on a particular point
in its own comment letter.

Both the ICAA and FPA generally supported the separation of the
provisions relating to investment advisers, in new Chapter 116,
from those relating to dealers, contained in new Chapter 115.
The Board agreed and has adopted Chapter 116 substantially
as published.

The ICI, ICAA, SIA, and FPA commented that various provisions
in the new Chapter 116, many of which also appear in the ex-
isting Chapter 115, are inconsistent with or impermissible under
federal law. The Board and the staff noted that various of the

commenters had proffered this interpretation previously before
the Board in connection with the existing Chapter 115, and it had
been examined again recently by the Sunset Advisory Commis-
sion and the 77th Texas Legislature. In each of these forums the
matter was reviewed and the position of the commenters was re-
jected. Accordingly, the Board disagreed with the commenters
and adopted Chapter 116 substantially as published.

Both the ICAA and the FPA recommended a definition for "federal
covered adviser" be incorporated in §116.1. The Board declined
to add a definition at this time but will be proposing, in a future
issue of the Texas Register, a definition for "federal covered in-
vestment adviser" and "registered investment adviser" that com-
ports with the intent of House Bill 2255, recently enacted by the
77th Texas Legislature and effective September 1, 2001. The
addition of these definitions will be helpful in making a number
of clarifications described below, where commenters suggested
that a better distinction needs to be made between investment
advisers who register in Texas and those who only file notices.
The ICI objected to the definition of "rendering services as an
investment adviser" as unduly broad. The Board concluded that
the definition could be improved, left the definition unchanged
except to update a cross-reference, and will be proposing, in a
future issue of the Texas Register, a different definition for this
term. The ICI recommended changing the definition of "invest-
ment adviser representative" in §116.1 to distinguish between
representatives of state-registered and federally-registered (no-
tice-filed) investment advisers. The ICAA also requested this
definition be changed to incorporate the federal definition. The
Board disagreed and adopted the definition as proposed.

The ICI requested clarification that branch office registration,
referenced in §116.1(b)(1)(B), apply only to branch offices of
registered investment advisers and, along with the FPA, re-
quested that some of the paper documents required for a notice
filing by a federal covered investment adviser be eliminated.
The Board adopted the provision substantially as published
but will be proposing, in a future issue of the Texas Register,
an amendment to make this clarification and to amend the
document listing to reflect electronic filings made through the
Investment Adviser Registration Depository ("IARD"). The FPA
recommended the use of "licensing" rather than "registration"
throughout the section when referring to investment adviser
representatives. The staff noted that H.B. 2255, consistently
uses the term "registration" rather than "licensing." The Board
adopted the provision substantially as published.

WFG suggested that §116.1 be modified to reference investment
adviser exemptions located elsewhere in the Board’s rules. The
staff noted that there are numerous places where exemptions
from registration are located in the Act and the Board rules and
it would create confusion, rather than alleviate it, to include refer-
ences to some but not others. It would also be an unnecessary
duplication. The Board agreed with staff and adopted the section
substantially as published and noted by way of clarification that
§109.3(e) provides an additional exemption for investment advis-
ers and their representatives when providing services to certain
institutional and accredited investors.

Regarding §116.2, the SIA and FPA support the provisions man-
dating the use of the IARD system for electronic filings by in-
vestment advisers. The FPA also noted its support for the pro-
visions eliminating the filing fee for amendments to Form ADV.
The Board agreed and adopted the section substantially as pro-
posed.
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The ICI and SIA urged the Board to consider eliminating some
of the items to be filed in connection with an application and re-
newal from the list in §116.2. Additionally, the SIA asked that the
Board keep applications active for more than six months if the
applicant continues to respond to staff requests for additional in-
formation. The ICAA and ICI suggested that the requirements
for applications of an investment adviser and an investment ad-
viser representative be separated to avoid confusion. The Board
determined that separation is unnecessary. The Staff noted that
certain items currently required to be included with applications
and renewals could be eliminated once the provisions of House
Bill 2255 become effective on September 1, 2001. The Board
declined to eliminate items from the listing at this time but will be
proposing, in a future issue of the Texas Register, the elimina-
tion of items that are no longer required due to changes made by
H.B. 2255 and to add clarifications to keep applications active so
long as the applicant continues to be responsive to information
requests from staff.

The ICI and ICAA noted that some cross-references in §116.3(b)
were erroneous. The Board agreed and corrected them in the
adopted rule.

WFG suggested that §116.4 be expanded to accommodate suc-
cessions by amendment. The staff noted that the TSA, §13,
requires organizational documents be submitted by applicants
so documentation of structural changes are required by statute.
Staff also noted that the rule as drafted provides additional time
to applicants when necessary to complete a conversion. ICI and
SIA expressed concern that the section would be applicable to
notice-filers. The staff noted that the section refers specifically to
"registration," so by its terms it does not apply to notice-filers, and
that notice filing requirements are covered in §116.1(b)(2)(C).
The Board agreed with the staff and adopted the section as pub-
lished.

The ICI expressed concern that §116.5 would impose greater
record-keeping requirements on an out-of-state investment ad-
viser than those required by the adviser’s home state and im-
pose record retention requirements on persons not registered as
investment advisers in Texas. The staff noted that the express
language of subsection (b) makes the home state record-keep-
ing requirements sufficient for investment advisers with no place
of business in Texas. Similarly, the express language of subsec-
tion (c) directs the preservation requirements to persons regis-
tered as investment advisers in Texas. The SIA was concerned
that the section should apply only to investment advisers regis-
tered in Texas. Staff noted that subsection (a) applies to all in-
vestment advisers, whether registered or notice-filed, and does
not exceed SEC requirements. The detailed listing of records in
subsection (b) provides an alternative record-keeping structure
and is, by its terms, applicable only to investment advisers reg-
istered in Texas. The Board disagreed with the commenters and
adopted the section substantially as proposed.

Both the ICI and SIA questioned the meaning of the terminol-
ogy used in §116.5 to describe staff access to records. The
staff noted that H.B. 2255, effective September 1, 2001, pro-
vides statutory clarification to address the concerns of the com-
menters. The Board adopted the provision substantially as pub-
lished but will be proposing, in a future issue of the Texas Reg-
ister, amending the section to conform to the language in H.B.
2255.

The ICI expressed confusion over whether §116.7 applied to fed-
eral covered investment advisers as well as Texas registered in-
vestment advisers. The staff noted that, by its specific terms, it

applies to registered investment advisers. The SIA questioned
the meaning of the terminology used in §116.7 to describe staff
access to records. The staff noted that H.B. 2255, effective
September 1, 2001, provides statutory clarification to address
the concerns of the commenters. The Board adopted the provi-
sion as published but will be proposing, in a future issue of the
Texas Register, amending the section to conform to H.B. 2255.

The SIA supported the discounted fee for small businesses in
§116.8 and urged the Board to extend the discounted fee to all
firms, large and small. The staff noted that H.B. 2255 restricts
the ability of the Board to adopt reduced fees to small businesses
only. The ICI objected to the reduced fee request to the Commis-
sioner as inconsistent with the provisions of the TSA, §42.C, and
suggested a provision be added to address future amendments
to the TSA affecting fees. The staff noted that the ICI appeared
to be confusing the procedures provided for in the TSA, §§42.A
and 42.B, with those added by H.B. 2255 as §42.C. The Board
disagreed with the commenters and adopted the provision as
published but will be proposing, in a future issue of the Texas
Register, amending the section to add a provision to correspond
with new §42.C, added by H.B. 2255.

The ICI and SIA expressed concern that §116.9 would apply to
notice-filed investment advisers as well as those registered in
Texas. The staff noted that the title of the section specifically
addresses "post-registration" reporting requirements and that in-
herently means that the section applies to entities that are "reg-
istered" in Texas. The Board disagree with the commenters and
adopted the section as published.

The ICI, SIA, and FPA expressed concern that §116.10 applies
to notice-filed investment advisers as well as Texas- registered
ones. The staff clarified that the section applies only to invest-
ment advisers registered in Texas and noted that H.B. 2255, ef-
fective September 1, 2001, provides statutory clarification to ad-
dress the concerns of the commenters. The Board adopted the
provision as published but will be proposing, in a future issue of
the Texas Register, amending the section to make this clarifica-
tion and to conform to the language in H.B. 2255.

The SIA expressed concern that §116.11 applies to notice- filed
investment advisers as well as Texas-registered ones. The staff
noted that, by its specific terms, it applies to registered invest-
ment advisers and that H.B. 2255, effective September 1, 2001,
provides statutory clarification to address the commenter’s con-
cern. The Board adopted the provision as published but will be
proposing, in a future issue of the Texas Register, the addition of
a definition of "registered investment adviser" to conform to H.B.
2255.

The ICI, SIA, and FPA expressed concern that §116.12 applies
to notice-filed investment advisers as well as Texas- registered
ones. The staff clarified that the section applies only to invest-
ment advisers registered in Texas, noting that §116.12 is derived
from §116.2(a)(9), which concerns Texas- registered advisers.
The Board disagreed with the commenters and adopted the pro-
vision as published.

The ICI, ICAA, SIA, and FPA expressed concern that §116.13
applies to notice-filed investment advisers as well as Texas- reg-
istered ones. The staff clarified that the section applies only to
investment advisers registered in Texas. The Board adopted the
provision as published but will be proposing, in a future issue of
the Texas Register, amending the section to make this clarifica-
tion.
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The ICI expressed concern that §116.14 imposes an impermis-
sible record-keeping requirement on out-of-state investment ad-
visers. The staff responded that this is an anti- fraud provision
and does apply to all registered investment advisers, whether
in- or out-of-state but, as it does not constitute a "record," such
a "procedural" requirement is permitted. The Board disagreed
with the commenter and adopted the section substantially as pro-
posed.

The ICI, ICAA, and FPA expressed concern that §116.15 applies
to notice-filed investment advisers as well as Texas- registered
ones. The staff clarified that the specific provisions apply only to
investment advisers registered in Texas, but noted that the gen-
eral provision, being in the nature of a anti-fraud caution, applies
equally to all investment advisers, whether notice-filed, Texas-
registered, or exempt from registration. The Board adopted the
provision as published but will be proposing, in a future issue of
the Texas Register, amending the section to make the clarifica-
tion.

The new chapter is adopted under Texas Civil Statutes, Articles
581-28-1 and 581-12.B. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of the Texas Securities Act, includ-
ing rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons, and
matters within its jurisdiction; and prescribing different require-
ments for different classes. Section 12.B provides the Board with
the authority to prescribe new dealer/agent registration exemp-
tions by rule.

§116.1. General Provisions.

(a) Definitions. Words and terms used in this chapter are also
defined in §107.2 of this title (relating to Definitions). The following
words and terms, when used in this chapter, shall have the following
meanings, unless the context clearly indicates otherwise.

(1) Applicant--A person who submits an application for
registration as an investment adviser or an investment adviser repre-
sentative.

(2) Branch office--Each office in Texas in which either
records are maintained or control over and review of the activities of
registered persons exists.

(3) Branch office manager--The person named by the in-
vestment adviser to supervise the activities of a branch office.

(4) Control--The possession, direct or indirect, of the
power to direct or cause the direction of the management and policies
of a person or company, whether through the ownership of voting
securities, by contract, or otherwise.

(5) In this state--As used in the Texas Securities Act, §12,
has the same meaning as the term "within this state" as defined in
§107.2 of this title (relating to Definitions) and paragraph (10) of this
subsection.

(6) Investment adviser--Any person who, for compen-
sation, engages in the business of advising others, either directly or
through publications or writings, as to the value of securities or as
to the advisability of investing in, purchasing, or selling securities,
or who, for compensation and as part of a regular business, issues or
promulgates analyses or reports concerning securities; but does not
include:

(A) a bank, or any bank holding company as defined
in the federal Bank Holding Company Act of 1956, which is not an
investment company;

(B) any lawyer, accountant, engineer, teacher, or geol-
ogist, whose performance of such services is solely incidental to the
practice of his or her profession;

(C) any broker or dealer whose performance of such
services is solely incidental to the conduct of his or her business as
a broker or dealer and who receives no special compensation therefor;

(D) the publisher of any bona fide newspaper, news
magazine, or business or financial publication of general and regular
circulation; or

(E) any person whose advice, analyses, or reports relate
to no securities other than securities which are direct obligations of or
obligations guaranteed as to principal or interest by the United States,
or securities issued or guaranteed by corporations in which the United
States has a direct or indirect interest which shall have been designated
by the Secretary of Treasury, pursuant to the Securities Exchange Act
of 1934, §3(a)(12), as exempted securities for the purposes of that Act.

(7) Investment adviser representative--Any person or
company employed or appointed or authorized by an investment
adviser who, for compensation, solicits clients for the investment
adviser or provides investment advice on behalf of the investment
adviser to clients of the investment adviser, whether by direct act or
through subagents; provided that the officers of a corporation or other
entity, or partners of a partnership, shall not be deemed investment
adviser representatives solely because of their status as officers or
partners, where such corporation, entity, or partnership is registered as
an investment adviser hereunder.

(8) Rendering services as an investment adviser--Any per-
son coming within the designation cannot conduct such activity with-
out first being registered as an investment adviser/dealer under the pro-
visions of the Act or notice-filed under the provisions of subsection
(b)(2)(A) of this section. Likewise, every person employed or ap-
pointed, or authorized by such person to render services which include
the giving of investment advice cannot conduct such activities unless
registered as a dealer/investment adviser, a salesman, or an agent under
the provisions of the Act, or notice-filed as a dealer/investment adviser,
a salesman, or an agent under the provisions of subsection (b)(2)(B) of
this section.

(9) Solicitor--Any investment adviser representative who
limits their activities to referring potential clients to an investment ad-
viser for compensation.

(10) Within this state--

(A) A person is an "investment adviser" who engages
"within this state" in rendering services as an investment adviser as set
out in the Texas Securities Act, §4.C, if either the person or the person’s
agent is present in this state or the client/customer or the client/cus-
tomer’s agent is present in this state at the time of the particular activ-
ity. A person can be an investment adviser in more than one state at the
same time.

(B) Likewise, a person is an "investment adviser repre-
sentative" who engages "within this state" in rendering services as an
investment adviser as set out in the Texas Securities Act, §4.C, whether
by direct act or through subagents except as otherwise provided, if
either the person or the person’s agent is present in this state or the
client/customer or the client/customer’s agent is present in this state at
the time of the particular activity. A person can be an investment ad-
viser representative in more than one state at the same time.

(b) Registration of investment advisers, investment adviser
representatives, and branch offices.

(1) Requirements of registration.
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(A) Any person who renders services as an investment
adviser, including acting as a solicitor, may not engage in such activity
for compensation without first being registered as an investment ad-
viser under the provisions of the Texas Securities Act or notice-filed
under the provisions of paragraph (2) of this subsection. Likewise,
every person employed or appointed, or authorized by such person to
render services, which include the giving of investment advice or act-
ing as a solicitor, cannot conduct such activities unless registered as an
investment adviser or an investment adviser representative under the
provisions of the Act, or notice-filed as an investment adviser or an in-
vestment adviser representative under the provisions of paragraph (2)
of this subsection.

(B) Each branch office in Texas must be registered. A
registered officer, partner, or investment adviser representative must be
named as branch office manager.

(2) Exemption from the registration requirements. The
Board pursuant to the Texas Securities Act, §§12.B and 5.T, exempts
from the registration provisions of the Act, §12, persons not required
to register as an investment adviser or an investment adviser repre-
sentative on or after July 8, 1997, by act of Congress in Public Law
Number 104-290, Title III.

(A) Registration as an investment adviser is not
required for the following:

(i) an investment adviser registered under the Invest-
ment Advisers Act of 1940, §203;

(ii) an investment adviser registered with the Secu-
rities and Exchange Commission pursuant to a rule or order adopted
under the Investment Advisers Act of 1940, §203A(c);

(iii) a person not registered under the Investment
Advisers Act of 1940, §203, because such person is excepted from the
definition of an investment adviser under the Investment Advisers Act
of 1940, §202(a)(11); or

(iv) an investment adviser who does not have a place
of business located within this state and, during the preceding 12-month
period, has had fewer than six clients who are Texas residents.

(B) Registration as an investment adviser representative
of an investment adviser described in subparagraph (A) of this para-
graph is not required for an investment adviser representative who does
not have a place of business located in Texas but who otherwise engages
in the rendering of investment advice in this state.

(C) Notice filing requirements and fees for investment
advisers and investment adviser representatives exempted from regis-
tration pursuant to this subsection only.

(i) Initially, the provisions of subparagraphs (A) and
(B) of this paragraph are available provided that the investment adviser
files:

(I) a copy of its current Form ADV as filed with
the SEC, if a Form ADV is required to be filed by the investment adviser
with the SEC;

(II) a consent to service of process; and

(III) an initial fee equal to the amount that would
have been paid had the investment adviser and each investment adviser
representative filed for registration in Texas.

(ii) Upon amendment to its Form ADV, the invest-
ment adviser files a copy of its amended Form ADV as filed with the
SEC, if a Form ADV is required to be filed by the investment adviser
with the SEC.

(iii) Annually, the investment adviser files:

(I) a copy of its Form ADV as filed with the SEC,
if a Form ADV is required to be filed by the investment adviser with
the SEC; and

(II) renewal fees which would have been paid
had the investment adviser and each investment adviser representative
been registered in Texas.

(D) Persons not required to register with the Securities
Commissioner pursuant to subparagraphs (A) and (B) of this paragraph,
are reminded that the Texas Securities Act prohibits fraud or fraudulent
practices in dealing in any manner in any securities whether or not the
person engaging in fraud or fraudulent practices is required to be reg-
istered. The Agency has jurisdiction to investigate and bring enforce-
ment actions to the full extent authorized in the Texas Securities Act
with respect to fraud or deceit, or unlawful conduct by an investment
adviser or investment adviser representative in connection with trans-
actions involving securities in Texas.

(c) Types of registrations.

(1) General registration. A general registration is a regis-
tration to render advisory services regarding all categories of securities,
without limitation.

(2) Restricted registration. A restricted registration as an
investment adviser or as an investment adviser representative may be
issued based upon the qualifying examination(s) passed by the invest-
ment adviser or investment adviser representative.

(3) In restricted registration, the evidence of registration
shall indicate that the holder thereof is entitled to act as an investment
adviser, investment adviser representative, or solicitor only in the re-
stricted capacity.

§116.2. Application Requirements.
(a) Investment adviser and investment adviser representative

application requirements. A complete application consists of the fol-
lowing and must be filed in paper form with the Securities Commis-
sioner, except in such time as the Investment Adviser Registration De-
pository System (IARD) becomes available:

(1) Form ADV;

(2) Form U-4 for the designated officer and a Form U-4 for
each investment adviser representative or solicitor to be registered;

(3) Form 133.16, an agreement for maintenance and in-
spection of records;

(4) a copy of articles of incorporation, partnership agree-
ment, articles of association, trust agreement, or other documents
which indicate the form of organization, certified by the jurisdiction
or by an officer or partner of the applicant;

(5) all foreign corporations and other nonresident appli-
cants must also file an irrevocable written consent to service of process
utilizing Forms U-2 and U-2A, or Form 133.8;

(6) assumed name certificate, if applicable. The improper
use by an applicant of an assumed name containing "incorporated,"
"corporation," "limited," or an abbreviation of one of those words, may
be grounds for denying registration of the applicant if such designation
is thereby misleading;

(7) a balance sheet prepared in accordance with generally
accepted accounting practices reflecting the financial condition of the
investment adviser as of a date not more than 90 days prior to the date
of such filing. The balance sheet should be prepared by independent
certified public accountants or independent public accountants, or must
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instead be attested by the sworn notarized statement of the applicant’s
principal financial officer. If attested by the principal financial officer
of the applicant, such officer shall certify as follows: I am the principal
financial officer of (name of investment adviser). The accompanying
balance sheet has been prepared under my direction and control and
presents fairly its financial position on the dates indicated to the best of
my knowledge, belief, and ability. (Signature and Title).

(8) Form 133.23, a franchise tax certification form;

(9) disclosure document or Part II of Form ADV;

(10) a copy of the investment adviser’s standard advisory
contract;

(11) fee schedule;

(12) any other information deemed necessary by the Se-
curities Commissioner to determine an investment adviser’s financial
responsibility or an investment adviser’s or investment adviser repre-
sentative’s business repute or qualification; and

(13) the appropriate registration fee(s).

(b) Designated officer registration. Investment advisers, other
than an individual filing as a sole proprietor, must file a Form U-4 ap-
plication to register an officer or partner in connection with the reg-
istration of the investment adviser. The officer or partner must be a
control person of the investment adviser. The officer or partner must
complete the necessary registration and examination requirements. If
the officer or partner resigns or is otherwise removed from his or her
position, the firm shall make an application to register another officer
or partner within 30 days.

(c) Branch office registration and inspection. A request for
registration of a branch office of an investment adviser may be made
upon initial application of the investment adviser or by amendment to
a current registration. No investment advisory activity may occur in
any branch office location until such time as the investment adviser
receives notification from the Securities Commissioner that such loca-
tion has been approved as a branch office. The request for registration
of a branch office may be made in letter form or by the submission of
such information on the Form ADV. The fee for registration of each
branch office is $25. Simultaneous with the request for registration of
a branch office, a branch office manager must be named. The manager
must satisfy the examination qualifications required of the investment
adviser before the branch office may be registered. A branch office
manager is responsible for supervision of the activities of the branch
office. Within 10 business days from when a branch office manager
ceases to be employed or registered in such capacity by the investment
adviser, a new branch office manager, qualified by passage of the ap-
propriate examinations, must be named. Absent the designation of a
new branch manager to the Commissioner within the 10 business day
period, the registration of a branch office whose manager ceases to be
employed as such by an investment adviser shall be automatically ter-
minated. The branch office registration may be reinstated upon the
designation of a qualified branch office manager and payment of the
branch office registration fee. Each branch office registered with the
Commissioner is subject to unannounced inspections at any time dur-
ing normal business hours.

(d) Withdrawal and abandonment of an investment adviser or
investment adviser representative initial application for registration.

(1) Any initial application for investment adviser or invest-
ment adviser representative registration that fails to meet registration
requirements within six months of the filing date of the application will
be considered withdrawn without prejudice. A copy of this subsection

will be mailed to the applicant at least 30 days prior to the withdrawal
of the application pursuant to this subsection.

(2) If an applicant for registration with the Securities Com-
missioner as an investment adviser or investment adviser representative
fails to make any type of response to the most recent written request
for information relating to an application that has been pending for six
months, the application will be considered withdrawn. This withdrawal
will occur automatically if the applicant fails to respond to the most
recent written request for information sent by certified mail to the ap-
plicant’s address as set forth in the application. This certified written
request shall inform the applicant that the application will be consid-
ered withdrawn if a response to the request for information is not re-
ceived within 30 days from the date of the certified letter. A copy of
this subsection and the most recent written request for information will
be included with the certified letter.

(e) Investment Adviser Registration Depository (IARD).

(1) Whenever the Texas Securities Act or Board rules re-
quire the filing of an application with the Securities Commissioner for
investment adviser or investment adviser representative registration,
such application must be filed electronically via the IARD, which is
jointly operated by the NASD, the North American Securities Admin-
istrators Association, Inc. (NASAA), and the Securities and Exchange
Commission (SEC). Applicants shall use the applicable uniform forms
for the submission of the filing in question and shall supplement their
electronic filing by filing, in paper form, the items listed in paragraphs
(3)-(12) of subsection (a) of this section, directly with the Commis-
sioner.

(2) Uniform forms submitted through the IARD that des-
ignate Texas as a jurisdiction in which the filing is to be made are
deemed to be filed with the Securities Commissioner and constitute
official records of the Board.

(f) Implementation of IARD.

(1) All investment advisers registered with the Securities
Commissioner as of July 31, 2001, must make a transitional filing with
the IARD no later than August 1, 2001.

(2) All investment advisers seeking registration with the
Securities Commissioner after August 1, 2001, must file Part I of Form
ADV and the filing fee via the IARD.

(3) All persons seeking registration as an investment ad-
viser representative must file the Form U-4 and the appropriate fee via
IARD upon the ability of the system to accept such filings.

§116.3. Examination.

(a) Requirement. To determine the applicant’s qualifications
and competency to engage in the business of rendering investment ad-
vice, the State Securities Board requires written examinations. Appli-
cants must make a passing score on any required examination.

(b) Examinations accepted.

(1) Each applicant for registration as an investment adviser
or investment adviser representative must pass:

(A) the Uniform Investment Adviser Law Examination
(the new entry level competency examination, Series 65, administered
after December 31, 1999); or

(B) the following combination of examinations:

(i) a general securities representative examination as
described in §115.3(b)(2) of this title (relating to Examination) or a
limited examination as described in §115.3(b)(3) of this title; and
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(ii) the Uniform Combined State Law Examination
(Series 66), the Uniform Investment Advisers State Law Examination
(Series 65, as it existed and was administered on or before December
31, 1999), or an examination on the Texas Securities Act administered
by this Agency.

(2) Each of these examinations (except the Texas Securities
Act examination) is administered by the NASD and can be scheduled
by submitting a Form U-10 to the NASD.

(c) Waivers of examination requirements.

(1) All persons who were registered in Texas on August 23,
1963, are not required to take any examinations.

(2) A full waiver of the examination requirements of the
Texas Securities Act, §13.D, is granted by the Board to the following
classes of persons:

(A) a person who was registered as an investment ad-
viser or investment adviser representative on or before December 31,
1999, provided the person has maintained a registration as an invest-
ment adviser or investment adviser representative with any state secu-
rities administrator that has not lapsed for more than two years from
the date of the last registration;

(B) applicants who are certified by the Association for
Investment Management and Research, or its predecessors, the Feder-
ation of Chartered Financial Analysts or by the Institute of Chartered
Financial Analysts, to be chartered financial analysts (CFA);

(C) applicants who are certified by the Certified Finan-
cial Planner Board of Standards, Inc., to use the mark "CERTIFIED
FINANCIAL PLANNER" (CFP);

(D) applicants who are designated by the American In-
stitute of Certified Public Accountants as accredited personal financial
specialists (PFS);

(E) applicants who are designated by the Investment
Counsel Association of America, Inc., as Chartered Investment
Counsel (CIC);

(F) applicants who are designated by the American
College, Bryn Mawr, Pennsylvania, as chartered financial consultants
(ChFC); or

(G) a person who completed the examinations required
under subsection (b) of this section, but whose registration has lapsed
for more than two years and who has been continually employed in a
securities-related position with an entity which was not required to be
registered.

(3) The Association for Investment Management and Re-
search, the Certified Financial Planner Board of Standards, Inc., the
American Institute of Certified Public Accountants, the American Col-
lege, and the Investment Counsel Association of America, Inc., are re-
quired to submit to the Securities Commissioner any changes to their
certification programs as such changes occur.

(4) A partial waiver of the examination requirements of the
Texas Securities Act, §13.D, is granted by the Board to solicitor appli-
cants. Such persons are required to pass only an examination on state
securities law.

(5) The Securities Commissioner in his or her discretion is
authorized by the Board to grant full or partial waivers of the examina-
tion requirements of the Texas Securities Act, §13.D.

(d) Texas securities law examination.

(1) The fee for each filing of a request to take the Texas
securities law examination is $35. An admission letter issued by the
Board is required for all entrants. The examination is given at 9:00 a.m.
on each Tuesday at the office of the State Securities Board in Austin.
The examination may be taken at other locations near principal popu-
lation centers across the state. Testing centers require reservations and
may charge an additional (monitor) fee for administering the exami-
nation. A list of examination centers with additional details may be
obtained from the State Securities Board.

(2) While taking the examination on the Texas Securities
Act, each applicant may use an unmarked copy of the Texas Securities
Act as it is printed and distributed by the State Securities Board. No
other reference materials are allowed to be used by applicants during
the examination.

(3) The passing score for all applicants on the examination
on the Texas Securities Act is 70%. An applicant who fails the exam-
ination on the Texas Securities Act may request reexamination. The
applicant must bring his or her application up to date before retaking
an examination.

§116.5. Minimum Records.

(a) Investment adviser records. Compliance with the record-
keeping requirements of the United States Securities and Exchange
Commission, found in 17 Code of Federal Regulations §275.204-2,
will satisfy the requirements of this section.

(b) Records to be made by investment advisers. Persons reg-
istered as investment advisers whose principal place of business is lo-
cated in another state shall maintain records at least in accordance with
the minimum record-keeping requirements of that state. Persons reg-
istered as investment advisers whose principal place of business is lo-
cated in Texas shall make and keep current the following minimum
records or the equivalent thereof:

(1) A journal or journals, including cash receipts and dis-
bursements records, and any other records of original entry forming the
basis of entries in any ledger.

(2) General and auxiliary ledgers, (or other comparable
records) reflecting asset, liability, reserve capital, income and expense
accounts.

(3) A memorandum of each order given by the investment
adviser for the purchase or sale of any security, of any instruction re-
ceived by the investment adviser from the client concerning the pur-
chase, sale, receipt or delivery of a particular security, and of any mod-
ification or cancellation of any such order or instruction. Such mem-
oranda shall show the terms and conditions of the order, instruction,
modification or cancellation; shall identify the person connected with
the investment adviser who recommended the transaction to the client
and the person who placed such order; and shall show the account for
which entered, the date of entry, and the bank, broker, or dealer by or
through whom executed where appropriate. Orders entered pursuant to
the exercise of discretionary power shall be so designated.

(4) A list or other record of all accounts in which the in-
vestment adviser is vested with any discretionary power with respect
to funds, securities, or transactions of any client.

(5) A copy of each notice, circular, advertisement, news-
paper article, investment letter, bulletin, or other communication rec-
ommending the purchase or sale of a specific security, which the in-
vestment adviser circulates or distributes, directly or indirectly, to 10
or more persons (other than investment supervisory clients or persons
connected with such investment adviser), and if such notice, circular,
advertisement, newspaper article, investment letter, bulletin, or other
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communication does not state the reasons for such recommendation, a
memorandum of the investment adviser indicating the reasons therefor.

(6) In the case of any client receiving investment supervi-
sory or management service, to the extent that the information is rea-
sonably available to or obtainable by the investment adviser, records
showing separately for that client:

(A) the client’s current position in any security; and

(B) all securities purchased and sold and the date,
amount, and price of each purchase and sale.

(7) In the case of an investment adviser who has custody or
possession of the funds or securities of any client:

(A) a journal or other record showing all purchases,
sales, receipts and deliveries of securities (including certificate num-
bers) for such accounts and other debits and credits to such accounts;

(B) a separate ledger account for each such client show-
ing all purchases, sales, receipts, and deliveries of securities, the date
and price of each such purchase and sale, and all debits and credits;

(C) copies of confirmations of all transactions effected
by or for the account of any such client; and

(D) a record for each security in which any client has a
position, which record shall show the name of each such client having
any interest in each security, the amount or interest of each such client,
and the location of each such security.

(8) A record of every transaction in a security in which the
investment adviser or any investment adviser representative has, or by
reason of such transaction acquires any direct or indirect beneficial
ownership, except:

(A) transactions effected in any account over which nei-
ther the investment adviser nor any investment adviser representative
has any direct or indirect influence or control; and

(B) transactions in securities which are direct obliga-
tions of the United States. Such record shall state the title and amount
of the security involved; the date and nature of the transaction (i.e., pur-
chase, sale, or other acquisition or disposition); the price at which it was
effected; and the name of the broker, dealer, or bank with or through
whom the transaction was effected. A transaction shall be recorded not
later than 10 days after the end of the calendar quarter in which the
transaction was effected.

(c) Records to be preserved by investment advisers.

(1) Persons registered as investment advisers in Texas shall
preserve all records required pursuant to subsection (b) of this section
for a period of not less than five years from the end of the fiscal year
during which the last entry was made on such record, the first two years
in an easily accessible place.

(2) Persons registered as investment advisers in Texas shall
preserve for a period of not less than three years from the end of the
fiscal year during which the last entry was made on such record, the
first two years in an easily accessible place:

(A) all checkbooks, bank statements, cancelled checks,
and cash reconciliations of the investment adviser;

(B) all bills or statements (or copies thereof) paid or un-
paid, relating to the business of the investment adviser as such;

(C) all trial balances, financial statements, and internal
audit working papers relating to the business of such investment ad-
viser;

(D) originals of all written communications received
and copies of all written communications sent by such investment
adviser relating to:

(i) any recommendation made or proposed to be
made and any advice given or proposed to be given;

(ii) any receipt, disbursement, or delivery of funds
or securities; or

(iii) the placing or execution of any order to pur-
chase or sell any security. Provided, however, that the investment ad-
viser shall not be required to keep any unsolicited market letters and
other similar communications of general public distribution not pre-
pared by or for the investment adviser, and that if the investment adviser
sends any notice, circular, or other advertisement offering any report,
analysis, publication, or other investment advisory service to more than
10 persons, the investment adviser shall not be required to keep a record
of the names and addresses of the persons to whom it was sent; except
that if such notice, circular, or advertisement is distributed to persons
named on any list, the investment adviser shall retain with the copy of
such notice, circular, or advertisement a memorandum describing the
list and the source thereof;

(E) all powers of attorney and other evidences of the
granting of any discretionary authority by any client to the investment
adviser or copies thereof;

(F) all written agreements (or copies thereof) entered
into by the investment adviser with any client or otherwise relating to
the business of such investment adviser as such; and

(G) all complaints received from investment clients,
and all documents relating to such complaints.

(3) Persons registered as investment advisers in Texas shall
preserve for at least three years after the termination of the enterprise
partnership articles and any amendments thereto, articles of incorpora-
tion, charters, minute books, and stock certificate books of the invest-
ment adviser and of any predecessor.

(4) If a person ceases to be registered as an investment ad-
viser in Texas, such person shall, for the remainder of the time period
specified in this section, continue to preserve the records required in
this section.

(5) The records required to be maintained and preserved
pursuant to this section may be immediately produced or reproduced on
microfilm or other photograph and may be maintained and preserved
for the required time in that form, provided that such microfilms or
other photographs are arranged and indexed in such a manner as to per-
mit the immediate location of any particular document, and that such
microfilms or other photographs are at all times available for examina-
tion by representatives of the Securities Commissioner together with
facilities for immediate, easily readable projection of the microfilm or
other photograph and for the production of easily readable facsimile
enlargements.

(d) The records required to be maintained pursuant to this sec-
tion may be maintained by any electronic storage media available so
long as such records are available for immediate free access by rep-
resentatives of the Securities Commissioner. Any electronic storage
media must preserve the records exclusively in a non-rewriteable, non-
erasable format; verify automatically the quality and accuracy of the
storage media recording process; serialize the original and, if applica-
ble, duplicate units of storage media, and time-date for the required
period of retention the information placed on such electronic storage
media; and have the capacity to download indexes and records pre-
served on electronic storage media to an acceptable medium. In the
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event that a records retention system commingles records required to
be kept under this section with records not required to be kept, repre-
sentatives of the Securities Commissioner may review all commingled
records.

(e) The Securities Commissioner has a right to review all
records maintained by registered investment advisers regardless of
whether such records are required to be maintained under any specific
applicable rule provision.

§116.13. Advisory Fee Requirements.

(a) Any investment adviser who wishes to charge 3.0% or
greater of the assets under management must disclose that such fee is
in excess of the industry norm and that similar advisory services can
be obtained for less.

(b) Any investment adviser who wishes to charge a fee based
on a share of the capital gains or the capital appreciation of the funds
or any portion of the funds of a client must comply with SEC Rule
205-3 (17 Code of Federal Regulations §275.205-3), which prohibits
the use of such fee unless the client is a "qualified client." In general,
a qualified client may include:

(1) a natural person or company who at the time of entering
into such agreement has at least $750,000 under the management of the
investment adviser;

(2) a natural person or company who the adviser reason-
ably believes at the time of entering into the contract:

(A) has a net worth of jointly with his or her spouse of
more than $1,500,000; or

(B) is a qualified purchaser as defined in the Investment
Company Act of 1940, §2(a)(51)(A) (15 U.S.C. 80a-2(51)(A)); or

(3) a natural person who at the time of entering into the
contract is:

(A) An executive officer, director, trustee, general part-
ner, or person serving in similar capacity of the investment adviser; or

(B) An employee of the investment adviser (other than
an employee performing solely clerical, secretarial, or administrative
functions with regard to the investment adviser), who, in connection
with his or her regular functions or duties, participates in the investment
activities of such investment adviser, provided that such employee has
been performing such functions and duties for or on behalf of the in-
vestment adviser, or substantially similar function or duties for or on
behalf of another company for at least 12 months.

§116.14. Prevention of Misuse of Nonpublic Information.

All investment advisers registered under the Texas Securities Act are
required to establish, maintain, and enforce written policies and proce-
dures reasonably designed to prevent the misuse of material nonpublic
information.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104247
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: August 12, 2001
Proposal publication date: April 6, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦
CHAPTER 139. EXEMPTIONS BY RULE OR
ORDER
7 TAC §139.20

The State Securities Board adopts an amendment to §139.20,
concerning third party brokerage arrangements on financial en-
tity premises, without changes to the proposed text as published
in the April 6, 2001, issue of the Texas Register (26 TexReg
2611).

The amendment addresses compensation between the financial
entity and the registered dealer, defines "premises," and clarifies
the record keeping requirements.

The amendment clarifies the conditions on availability of the ex-
emption.

One comment letter, from the Independent Bankers Associa-
tion of Texas, was received regarding adoption of the amend-
ment. The commenter supported the changes, noting that they
respond effectively to comments from the financial industry and
will greatly facilitate activities by Texas institutions. The Board
agreed and adopted the proposal without changes.

The amendment is adopted under Texas Civil Statutes, Articles
581-28-1 and 581-12.B. Section 28-1 provides the Board with the
authority to adopt rules and regulations necessary to carry out
and implement the provisions of the Texas Securities Act, includ-
ing rules and regulations governing registration statements and
applications; defining terms; classifying securities, persons, and
matters within its jurisdiction; and prescribing different require-
ments for different classes. Section 12.B provides the Board with
the authority to prescribe new dealer/agent registration exemp-
tions by rule.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104248
Denise Voigt Crawford
Securities Commissioner
State Securities Board
Effective date: August 12, 2001
Proposal publication date: April 6, 2001
For further information, please call: (512) 305-8300

♦ ♦ ♦
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 61. SCHOOL DISTRICTS
SUBCHAPTER FF. COMMISSIONER’S RULES
CONCERNING HIGH SCHOOL DIPLOMAS FOR
CERTAIN VETERANS
19 TAC §61.1061

The Texas Education Agency (TEA) adopts new §61.1061, con-
cerning high school diplomas for certain veterans, with changes
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to the proposed text as published in the June 22, 2001, issue of
the Texas Register (26 TexReg 4580). The new section imple-
ments the requirements that the commissioner by rule adopt a
form for a diploma application to be used by a veteran or a per-
son acting on behalf of a deceased veteran and specify accept-
able evidence of eligibility for a diploma, as authorized by Texas
Education Code (TEC), §28.0251, as added by Senate Bill 387,
77th Texas Legislature, 2001. The section includes the applica-
tion form prescribed by the commissioner.

The adopted new section provides for a school district to issue
a high school diploma to a person who: (1) is an honorably dis-
charged member of the armed forces of the United States; (2)
was scheduled to graduate from high school after 1940 and be-
fore 1951; and (3) left high school before graduation to serve in
World War II. A school district may issue a diploma to an eligi-
ble veteran notwithstanding the fact that the person holds a high
school equivalency certificate or is deceased. The section in-
cludes the application form, describes the acceptable evidence
of eligibility as a completed application and a copy of discharge
notification, and establishes the process for submission of the
acceptable evidence. One change was made to the application
form provided in 19 TAC §61.1061(c) that adds a TEA contact
phone number for individuals with questions about the applica-
tion.

No comments were received regarding adoption of the new sec-
tion.

The new section is adopted under the Texas Education Code
(TEC), §28.0251(c), as added by Senate Bill 387, 77th Texas
Legislature, 2001, which authorizes the commissioner of educa-
tion to by rule adopt a form for a diploma application to be used
by a veteran or a person acting on behalf of a deceased veteran
and specify acceptable evidence of eligibility of a diploma.

§61.1061. Application Form for Diploma and Evidence of Eligibility.

(a) In accordance with Texas Education Code (TEC),
§28.0251, a school district may issue a high school diploma to a
person who:

(1) is an honorably discharged member of the armed forces
of the United States;

(2) was scheduled to graduate from high school after 1940
and before 1951; and

(3) left high school before graduation to serve in World War
II.

(b) A school district may issue a diploma to an eligible veteran
notwithstanding the fact that the person holds a high school equivalency
certificate or is deceased.

(c) The Texas Education Agency will develop and make avail-
able an application form to be used by a veteran or a person acting on
behalf of a deceased veteran. The application form is provided in this
subsection entitled "Application for a High School Diploma for Cer-
tain Veterans."
Figure: 19 TAC §61.1061(c)

(d) Acceptable evidence of eligibility for a diploma under
TEC, §28.0251, is:

(1) a completed, signed, and dated application form; and

(2) a copy of the discharge notification (DD form 214, en-
listed record and report of separation, or discharge certificate) from the
appropriate branch of the United States armed forces indicating dates
of military service during World War II.

(e) The acceptable evidence of eligibility described in subsec-
tion (d) of this section must be submitted to the school district where the
veteran was enrolled in high school. If the veteran’s school district no
longer exists (e.g., the district was consolidated into another district),
the acceptable evidence must be submitted to the consolidated district,
which will be responsible for issuing the high school diploma. In the
case of high schools that have experienced consolidation or for some
other reason no longer exist, the local school district that assumed the
records of the previously existing school will make the determination
as to which existing high school will issue the veteran’s diploma.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104233
Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: August 12, 2001
Proposal publication date: June 22, 2001
For further information, please call: (512) 463-9701

♦ ♦ ♦
CHAPTER 66. STATE ADOPTION AND
DISTRIBUTION OF INSTRUCTIONAL
MATERIALS
SUBCHAPTER B. STATE ADOPTION OF
INSTRUCTIONAL MATERIALS
19 TAC §66.51

The Texas Education Agency (TEA) adopts an amendment to 19
TAC §66.51, concerning instructional materials purchased by the
state, without changes to the proposed text as published in the
April 20, 2001, issue of the Texas Register (26 TexReg 2920) and
will not be republished. The section establishes requirements
that must be met by publishers that offer instructional materials
for adoption by the State Board of Education. The section also
specifies requirements for publishers of non- adopted instruc-
tional materials selected and purchased by school districts.

The adopted amendment to §66.51 requires publishers to certify
that persons listed as contributors to a published work did, in fact,
contribute to the work. The adopted amendment also deletes the
"per-student" terminology when referencing the state maximum
cost reflected in proclamations.

No comments were received regarding adoption of the amend-
ment.

The amendment is adopted under the Texas Education Code,
§31.003, which authorizes the State Board of Education to adopt
rules for the adoption, requisition, distribution, care, use, and
disposal of textbooks.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104234
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Criss Cloudt
Associate Commissioner, Accountability Reporting and Research
Texas Education Agency
Effective date: September 1, 2001
Proposal publication date: April 20, 2001
For further information, please call: (512) 463-9701

♦ ♦ ♦
CHAPTER 117. TEXAS ESSENTIAL
KNOWLEDGE AND SKILLS FOR FINE ARTS
SUBCHAPTER C. HIGH SCHOOL
19 TAC §117.54, §117.55

The Texas Education Agency (TEA) adopts amendments to
§117.54 and §117.55, concerning fine arts, without changes to
the proposed text as published in the June 1, 2001, issue of the
Texas Register (26 TexReg 3900) and will not be republished.
The sections establish the essential knowledge and skills for
high school art courses that students may use to fulfill fine
arts and elective requirements for graduation, including certain
Advanced Placement (AP) and International Baccalaureate (IB)
courses.

The adopted amendments to 19 TAC §117.54 and §117.55 retire
the AP General Art Portfolio course and add the new AP Two-
Dimensional Design Portfolio and AP Three-Dimensional Design
Portfolio courses to the list of AP courses that school districts
may offer for state graduation credit in Art, Levels III and IV.

No comments were received regarding adoption of the amend-
ments.

The amendments are adopted under the Texas Education Code,
§28.002, which directs the State Board of Education to adopt
rules identifying the essential knowledge and skills of each sub-
ject of the required curriculum, which includes an enrichment
curriculum. In addition, Texas Education Code, §28.051, estab-
lishes the definition of college advanced placement courses.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104235
Criss Cloudt
Associate Commissioner, Policy Planning and Research
Texas Education Agency
Effective date: September 1, 2001
Proposal publication date: June 1, 2001
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS

PART 26. TEXAS BOARD OF
LICENSURE FOR PROFESSIONAL
MEDICAL PHYSICISTS

CHAPTER 601. MEDICAL PHYSICISTS

The Texas Board of Licensure for Professional Medical Physi-
cists with the approval of the Texas Department of Health adopts
amendments to §§601.1 - 601.17 and 601.19 - 601.21, the re-
peal of §601.18, and new §601.18 and §601.22 concerning the
licensure of medical physicists. Sections 601.1, 601.2, 601.4 -
601.6, 601.8, 601.11, 601.12, 601.15, 601.19, 601.21 and new
§601.18 and §601.22 are adopted with changes to the proposed
text as published in the February 2, 2001, issue of the Texas Reg-
ister (26 TexReg 1055). Sections 601.3, 601.7, 601.9, 601.10,
601.13, 601.14, 601.16, 601.17, and 601.20 are adopted with-
out changes, and therefore the sections will not be republished.
The repeal is adopted without changes, and therefore will not be
republished.

Specifically, the amendments cover purpose and scope; defi-
nitions; the board’s operations; fees, exemptions; application
procedures; license by endorsement or reciprocity; eligibility for
examination; temporary license; license issuance and license
holder requirements; license and temporary license renewal;
application and renewal processing times, petition for adoption
of rules; code of ethics; criminal backgrounds; violations,
complaints, and subsequent actions; surrender of license;
suspension of license for failure to pay child support; continuing
education requirements; medical physics specialties and scope
of practice. The new section covers provisional licenses. The
repeal covered formal hearing procedures.

The Notice of Intention to Review the sections as required by
Government Code, §2001.039 was published in the Texas Reg-
ister on September 17, 1999 (24 TexReg 7774). No comments
were received in response to the notice.

The amendments satisfy the requirements of Government Code,
§2001.039 that requires each state agency to consider for read-
option of each rule adopted by that agency, amends the rules
pursuant to the codification of the Medical Physics Practice Act
into the new Texas Occupations Code, Chapter 602, deletes lan-
guage that is no longer necessary; adds definitions for tempo-
rary and provisional licenses; adds fees for provisional licenses;
corrects typographical errors; updates and clarifies existing lan-
guage. The repeal of §601.18 allows for the adoption of the new
section on formal hearing procedures. The new sections imple-
ment provisions of House Bill (HB) 2085 (76th Texas Legislature,
1999) by adding new formal hearing procedures and provisional
licenses.

No comments were received during the comment period on the
proposed amendments. However, the following minor changes
are being made due to staff comments to correct the citation for
the Texas Occupations Code and to correct typographical errors.
Other minor editorial changes were made to §§601.4, 601.6,
601.12, 601.15, 601.18, 601.19, and 601.21 - 601.22 for clari-
fication purposes.

Change: Concerning §§601.1(a)(1), 601.2(1), and 601.5(c)(2)
changes were made to delete references to Texas Civil Statutes,
Article 4512n.

Change: Concerning §601.2(21), language was added to clarify
which activities were not considered radiological procedures.

Change: Concerning §601.11(b)(6), "licensees" was changed to
"licensee’s.

22 TAC §§601.1 - 601.22

The amendments and new sections are adopted under the
Texas Medical Physics Practice Act, Texas Occupations Code,
§602.151, which requires the Texas Board of Licensure for
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Professional Medical Physicists to adopt rules, with the approval
of the Texas Board of Health, that are reasonably necessary for
the proper performance of its duties under the Act.

§601.1. Purpose and Scope.
(a) Purpose.

(1) These sections in this chapter are intended to implement
the provisions of the Texas Medical Physics Practice Act (Act), Texas
Occupations Code, Chapter 602 , concerning the regulation and licen-
sure of medical physicists, in that:

(A) the citizens of this state are entitled to the protection
of their health, safety, and welfare from the harmful effects of excessive
radiation; and

(B) the practice of medical physics is a threat to the pub-
lic if conducted by incompetent persons.

(2) These sections in this chapter will insure that the public
is protected from the dangers described by paragraph (1)(A) and (B) of
this subsection by:

(A) establishing minimum standards of education,
training, and competency for persons engaged in the practice of
medical physics; and

(B) ensuring that the privilege of practicing in the field
of medical physics is entrusted only to those persons licensed under the
Act.

(b) Scope. These sections cover definitions of words and terms
used in this chapter; establish general policies governing the operation
of the Texas Board of Licensure for Professional Medical Physicists
(board); establish a schedule of fees, criteria for exemptions, and appli-
cation procedures for licensure as a medical physicist; establish qualifi-
cation requirements for licensure by examination; establish eligibility
requirements a person must meet for obtaining a temporary license;
establish requirements for license issuance and license holder respon-
sibilities, and license renewal; establish the time periods and proce-
dures the board shall follow in processing applications for or renewal
of a license; delineate the board’s procedures in handling a petition for
adoption of a rule; establish a code of ethics; establish guidelines and
criteria on eligibility of persons with criminal backgrounds to obtain
a license; establish standards for handling violations, complaints and
subsequent actions; sets procedures a licensee must follow for surren-
der of a license; and establish procedures for holding formal hearings;
establish standards for suspension of license for failure to pay child
support; establish continuing education requirements; establish medi-
cal physics specialties and scope of practice; and establish standards
for issuance of a provisional license.

§601.2. Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--The Texas Medical Physics Practice Act (Act),
Texas Occupations Code, Chapter 602, concerning the licensure and
regulation of professional medical physicists.

(2) APA--The Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001.

(3) Applicant--A person who applies to the Texas Board of
Licensure for Professional Medical Physicists (board) for a license.

(4) Board--The Texas Board of Licensure for Professional
Medical Physicists.

(5) Commissioner--The commissioner of health.

(6) Department--The Texas Department of Health.

(7) Diagnostic radiological physics--The branch of med-
ical physics that deals with the diagnostic application of roentgen
rays, gamma rays from sealed sources, ultrasonic radiation, or
radiofrequency radiation and the use of equipment associated with the
production and use of that radiation.

(8) License--A certificate issued by the board authorizing
the license holder to engage in the practice of medical physics including
the temporary license and provisional license unless the context clearly
indicates otherwise.

(9) Licensed medical physicist--A person who holds a li-
cense issued under the Act.

(10) Medical health physics--The branch of medical
physics that deals with the safe use of roentgen rays, gamma rays,
electron or other charged particle beams, neutrons, radionuclides, and
radiation from sealed radionuclide sources for both diagnostic and
therapeutic purposes in humans and the use of equipment required to
perform appropriate radiation tests and measurements.

(11) Medical nuclear physics--The branch of medical
physics that deals with the therapeutic and diagnostic application of
radionuclides, except those used in sealed sources for therapeutic
purposes, and the use of equipment associated with the production and
use of radionuclides.

(12) Medical physics--The branch of physics that is asso-
ciated with the practice of medicine; and includes, but is not limited to,
the field of radiological physics.

(13) Physician--A person licensed to practice medicine by
the Texas State Board of Medical Examiners under Texas Occupations
Code, Chapter 152, or if out-of-state a person who holds a valid license
to practice medicine in that state or territory.

(14) Practice of medical radiological physics--The use of
principles and accepted protocols of physics to assure the correct qual-
ity, quantity, and placement of radiation during the performance of a
radiological procedure prescribed by a practitioner that will protect
the patient and others from harmful excessive radiation. The term in-
cludes radiation beam calibration and characterization, quality assur-
ance, instrument specification, acceptance testing, shielding design,
protection analysis on radiation-emitting equipment and radiopharma-
ceuticals, and consultation with a physician to assure accurate radiation
dosage to a specific patient.

(15) Practitioner--A doctor of medicine, osteopathy, podi-
atry, dentistry, or chiropractic who is licensed in this state and who
prescribes radiologic procedures for other persons.

(16) Provisional license--An authorization to practice med-
ical physics for a period not to exceed 180 days for individuals currently
licensed or certified in another jurisdiction.

(17) Quality assurance--An all encompassing term that
includes data recording, patient management, outcome analysis and
equipment performance monitoring.

(18) Quality control--A subset under quality assurance and
concerns monitoring the performance of imaging, treatment and asso-
ciated radiological equipment.

(19) Radiation--Ionizing and/or nonionizing radiation
above background levels used to perform a diagnostic or therapeutic
medical or dental radiological procedure

(20) Radiological physics--The branch of medical physics
that includes diagnostic radiological physics, therapeutic radiological
physics, medical nuclear physics, and medical health physics.
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(21) Radiological procedure--A test, measurement, calcu-
lation, or radiation exposure used in the diagnosis or treatment of dis-
ease or other medical or dental conditions in humans that includes ther-
apeutic radiation, diagnostic radiation, nuclear magnetic resonance, or
nuclear medicine procedures. The activities and services which fall
within the definitions in the Act of the practice of medical radiolog-
ical physics, diagnostic radiological physics, therapeutic radiological
physics, medical nuclear physics, or medical health physics are not ra-
diological procedures. The activities and services which fall within the
Texas Regulations for Control of Radiation, 25 TAC §289.227(k), (q),
(o)(3)(D), (p)(3) and §289.229(h)(2)(D)(i) - (iii) and (3)(C)(iv), are not
radiological procedures.

(22) Supervision--To oversee the work of a medical physi-
cist holding a temporary license in the performance of those duties de-
fined as the practice of medical physics. For the purpose of fulfilling
the work experience and examination requirement the supervisor shall
be responsible for the temporary licensee’s work during this period. An
individual is considered to be supervised if:

(A) the supervisor is routinely and substantially present
at the facility during the performance of duties at that facility by the
individual being supervised; and

(B) the supervisor assumes the responsibility, and is
provided with the authority, to observe and correct the actions of the
individual being supervised.

(23) Temporary License--a certificate authorizing an indi-
vidual to practice medical physics under the supervision of a licensed
medical physicist.

(24) Therapeutic radiological physics--The branch of med-
ical physics that deals with the therapeutic application of roentgen rays,
gamma rays, electron and other charged particle beams, neutrons, or ra-
diations from radionuclide sources and the use of equipment associated
with the production and use of that radiation.

(25) Upper division semester hour credits--Third-year
level or above (junior, senior or graduate) course work completed from
an accredited college or university.

§601.4. Fees.

This section sets out the fees for licensure as a medical physicist as
prescribed by the board.

(1) The schedule of fees for licensure as a medical physicist
is as follows:

(A) application processing and initial licensing fee:

(i) first specialty on initial application--$125;

(ii) additional specialties on initial application--$50
each;

(iii) additional specialties on subsequent applica-
tions--$75 each; and

(iv) upgrade of temporary license to annual license--
$75;

(B) renewal fee:

(i) first specialty--$125; and

(ii) additional specialties--$50 each;

(C) one to 90-day penalty fee--one-half of the renewal
fee (plus the renewal fee that was due at the time of expiration);

(D) 91-day to two-year penalty fee--the renewal fee
(plus the renewal fee that was due at the time of expiration);

(E) license replacement fee--$20;

(F) examination fee--the fee for the specialty examina-
tion as set by contract with the examining body; and

(G) child support reinstatement fee--$50.

(2) The schedule of fees for a temporary license as a med-
ical physicist is as follows:

(A) application processing and initial temporary license
fee:

(i) first specialty on initial application--$125;

(ii) additional specialties on initial application--$50
each; and

(iii) additional specialties on subsequent applica-
tions--$75 each;

(B) temporary license renewal fee:

(i) first specialty--$125; and

(ii) additional specialties--$25 each;

(C) one to 90-day penalty fee--one-half of the tempo-
rary license renewal fee (plus the temporary license renewal fee that
was due at the time of expiration);

(D) 91-day to two-year penalty fee--the renewal fee
(plus the renewal fee that was due at the time of expiration); and

(E) temporary license replacement fee--$20; and

(F) child support reinstatement fee--$50.

(3) The fee for a provisional license as a medical physicist
is as follows:

(A) application processing and initial temporary license
fee:

(i) first specialty on initial application--$125;

(ii) additional specialties on initial application--$50
each; and

(iii) additional specialties on subsequent applica-
tions--$75 each; and

(B) provisional license replacement fee--$20.

(4) All fees are nonrefundable and shall be submitted in the
form of a check or money order.

(5) An applicant whose check for the application process-
ing and initial licensing fee or renewal fee is returned due to insufficient
funds, account closed, or payment stopped shall be allowed to rein-
state the application or renewal by remitting a money order or cashier’s
check for guaranteed funds within 30 days of the date of receipt of the
board’s notice that the check was returned. An application renewal will
be considered incomplete until the fee has been received and cleared
through the appropriate financial institution. If the license has already
been issued, it shall be invalid.

(6) A license holder whose check for the renewal fee is
returned due to insufficient funds, account closed, or payment stopped
shall remit a money order or cashier’s check for guaranteed funds
within 30 days of the date of receipt of the board’s notice that the
check was returned. If the fee is not remitted timely, the license shall
not be renewed. If the license renewal has already been issued, it shall
be invalid.
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(7) The board shall notify the applicant’s or licensee’s em-
ployer that the person has failed to comply with this section.

§601.5. Exemptions.

(a) This section sets out who is exempt from the Texas Medical
Physics Practice Act (Act) and who must be licensed under the Act.

(b) Except as specifically exempted by subsection (c) of this
section, the provisions of the Act and this chapter apply to any person
who engages in the practice of medical physics.

(c) The Act and this chapter do not apply to:

(1) practitioners in the performance of radiological proce-
dures;

(2) a person certified as a medical radiological technolo-
gist practicing under the Medical Radiologic Technologist Certifica-
tion Act, (Texas Occupations Code, Chapter 601);

(3) persons who perform radiological procedures under a
practitioner’s instruction or supervision;

(4) persons performing beam calibration and characteriza-
tion, quality assurance, instrument specification, acceptance testing,
shielding design, or protection analysis on radiation-emitting equip-
ment or radiopharmaceuticals for procedures not involved with the di-
agnosis or treatment of disease or other medical or dental conditions in
humans; or

(5) a person employed by a federal or state regulatory
agency who is performing duties within the scope of his or her
employment.

(d) Activities that do not fall within the definition of medical
physics are not governed by the Act or this chapter.

§601.6. Application Procedures.

(a) General.

(1) Unless otherwise indicated, an applicant must submit
all required information and documentation of qualifications on forms
prescribed by the board.

(2) The board shall not consider an application as officially
submitted until the applicant pays the application fee. The fee must
accompany the application form.

(3) The executive secretary shall send a notice listing the
required additional materials to an applicant who does not complete the
application in a timely manner. An application not completed within
30 days after the date of the notice may be invalidated.

(b) Required application materials.

(1) Application form. The application form shall include
the following:

(A) specific information regarding personal data, social
security number, birth month and day, place of employment, other state
licenses and certifications held, misdemeanor and felony convictions,
educational and training background, and work experience;

(B) a statement that the applicant has read the Act and
this chapter and agrees to abide by them;

(C) the applicant’s permission to the board to seek any
information or references it deems necessary to determine the appli-
cant’s qualifications;

(D) a statement that the applicant, if issued a license,
shall return the license to the board upon the revocation or suspension
of the license;

(E) a statement that the applicant understands that fees
submitted are nonrefundable;

(F) a statement that the applicant understands that mate-
rials submitted become the property of the board and are nonreturnable
(unless prior arrangements have been made);

(G) a statement that the information in the application
is truthful and that the applicant understands that providing false in-
formation of any kind may result in the voiding of the application and
failure to be granted a license, or the revocation of any license issued;

(H) a statement that if issued a license, the applicant
shall keep the board advised of his or her current mailing address; and

(I) the signature of the applicant which has been dated
and notarized.

(2) Required documentation. Applicants for a license must
submit:

(A) evidence of relevant work experience, including a
description of the responsibilities and duties performed;

(B) an official transcript from a college or university
granting the applicant’s degree or certificate of completion of training
course or if a college or university does not issue an official transcript,
the board may accept another form of official documentation or sworn
evidence of the degree or successful completion of courses;

(C) a statement of the medical physics specialty for
which the application is submitted;

(D) three current professional references as follows:

(i) two medical physicists. If the applicant is apply-
ing for one specialty, both physicists must be practicing in that spe-
cialty area. If the applicant is applying for two or more specialties, one
physicist must be practicing in one of those specialties and the other
physicist must be practicing in another one of the specialties for which
the applicant is making application;

(ii) one licensed physician practicing and certified in
at least one of the specialties for which the applicant is making applica-
tion; however, if the applicant is applying for a license in the specialty
area of medical health physics, the physician may be practicing and cer-
tified in diagnostic radiology, radiation oncology, or nuclear medicine;

(iii) if applying for a temporary license, post-sec-
ondary academic references may be substituted; and

(E) a fee as prescribed by the board; and

(F) the completion, of the current open book examina-
tion relating to the practice of medical physics in this state. The appli-
cant is responsible for verifying that he or she has taken and submitted
the most current version of the open book examination.

(c) Consideration of application. This subsection is intended
to address the applications procedures required by the Act, §602.204
and §602.209.

(1) The board or the executive secretary may require an ap-
plicant to appear before the board or executive secretary to present fur-
ther information in support of the application.

(2) At any time before the board issues or renews a license,
the applicant may request in writing that the board withdraw its con-
sideration of the application, but the board shall retain the application
and accompanying fee. To reapply, the applicant must submit a new
application and fee.
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(3) If an applicant meets all requirements of the Act and
this chapter and has completed the examination, the executive secretary
shall approve the application and issue a medical physicist license. The
executive secretary, with direction from the chair, shall prepare and
circulate to the board members a summary of each application approved
under this paragraph with a recommendation that the board ratify the
approval at its next meeting.

(4) If an applicant has not completed a specialty examina-
tion accepted by the board under this chapter, the executive secretary,
with direction from the chair, shall forward a summary of the applica-
tion and a recommendation for action to the appropriate committee of
the board for review and recommendation.

(A) If the committee finds that the applicant meets all
requirements of the Act and this chapter, the committee shall approve
the applicant to take the required examination for a medical physicist
license or to be issued a temporary license if appropriate.

(i) The executive secretary shall issue the medical
physicist license once the applicant successfully completes the required
examination.

(ii) The executive secretary, with direction from the
chair, shall prepare and circulate to the board members a summary of
each application approved under this subparagraph with a recommen-
dation that the board ratify the approval at its next meeting.

(B) If the committee finds that the applicant does not
meet all requirements of the Act and this chapter, the committee shall
instruct the executive secretary to give the applicant written notice of
the reason of the proposed disapproval of the application and the areas
of deficiency and of the opportunity for a formal hearing. The notice
shall be given by the 30th day after the committee makes a decision.
Within 30 days after receipt of the written notice, the applicant shall
give written notice to the executive secretary if the applicant wants the
hearing. If the applicant fails to respond within 30 days after receipt of
the notice, the applicant is deemed to have waived the hearing and the
board shall finally disapprove the application.

(d) Disapproved applications.

(1) The appropriate committee of the board may propose
disapproval and the board may disapprove the application if the person:

(A) does not meet the qualifications for a license as set
forth in the Act or this chapter;

(B) has failed to pass the open book portion of the ex-
amination with a passing score of 80%;

(C) has failed to pass an accepted specialty examination
described in §601.8(d) of this title;

(D) has deliberately presented false information to the
board to verify the applicant’s qualifications;

(E) has obtained or renewed a license by means of
fraud, misrepresentation, or omission of material facts;

(F) has made application for or held a license issued by
the licensing authority of another state, territory, or jurisdiction that
was denied, suspended, or revoked by that licensing authority;

(G) has been convicted of a felony or misdemeanor that
involved moral turpitude or that directly relates to a person’s duties and
responsibilities as a licensed medical physicist;

(H) has otherwise violated this Act, a lawful order or
rule of the board, or the board’s code of ethics; or

(I) lacks the necessary skills, abilities and professional
ethics to engage in the practice of medical physics in the specialty area
requested.

(2) An applicant whose application has been formally de-
nied under paragraph (1)(F) - (H) of this subsection shall be permitted
to reapply after a period of not less than one year from the date of the
disapproval and shall submit with the reapplication, proof satisfactory
to the board of compliance with all rules of the board and the provisions
of the Act in effect at the time of reapplication.

§601.8. Eligibility For Examination.

(a) Eligibility. To take a specialty examination for a medical
physicist license for a professional medical physicist, a person must:

(1) have an earned master’s or doctoral degree:

(A) from a program of study in medical physics that
is accredited by the American Association of Physicists in Medicine
(AAPM) Commission on Accreditation of Medical Physics Education
Programs;

(B) from an accredited college or university in physics,
medical physics, biophysics, radiological physics, medical health
physics or nuclear engineering; or

(C) from an accredited college or university:

(i) in physical science (including chemistry),
applied mathematics or engineering; and

(ii) have twenty semester hours (30 quarter hours) of
undergraduate or graduate level physics courses, if offered:

(I) by the faculty of a Department of Physics and
would be acceptable in meeting undergraduate or graduate degree re-
quirements in physics of the offering department; or

(II) by the faculty of a program accredited in
medical physics by the AAPM Commission on Accreditation of
Medical Physics Education Program; or

(III) by the faculty of another science department
and acceptable to the board. .

(2) have demonstrated, to the board’s satisfaction, the com-
pletion of at least two years of full-time work experience;

(3) have work experience in more than one specialty to in-
clude six additional months of full-time equivalent work experience in
each specialty; and

(4) submit a completed application as required by the Act,
§602.203.

(b) Work experience. Full-time work experience shall be at
least 32 hours per week in the specialty area. Part-time work experi-
ence may be aggregated in order to meet the minimum of 32 work hours
per week. All work experience must have been completed in the five
years preceding the date of application (the date of receipt of the appli-
cation for a medical physicist license or for the upgrade of a temporary
license to a medical physicist license) in the medical physics specialty
for which application is made.

(c) Foreign academic credit. Degrees and course work
received at foreign universities shall be acceptable only if such course
work could be counted as transfer credit by accredited universities as
reported by the American Association of Collegiate Registrars and
Admissions Officers. An applicant having a foreign degree(s) must
furnish at the applicant’s own expense an evaluation of the foreign
degree(s) from a commercial evaluation service. The degree evalua-
tion must be sent directly to the board by the evaluation service. An

26 TexReg 5812 August 3, 2001 Texas Register



applicant must submit with the application complete certified copies
or documented proof of the degree(s) awarded (masters or doctorate)
and the date it was awarded. Documents written in languages other
than English shall be accompanied by a certified English translation.

(d) Approved specialty examination.

(1) An applicant under this section must successfully com-
plete one of the following examinations in each specialty for which
application is submitted:

(A) the examination in the specialty developed and ad-
ministered by the board; or

(B) for the therapeutic radiological physics specialty,
the examination offered by:

(i) the American Board of Radiology or its successor
organization in therapeutic radiological physics or radiological physics;

(ii) the American Board of Medical Physics or its
successor organization in radiation oncology physics; or

(iii) the Canadian College of Physicists in Medicine
or its successor organization in general medical physics;

(C) for the medical nuclear physics specialty, the exam-
ination offered by:

(i) the American Board of Radiology or its successor
organization in nuclear medicine physics or radiological physics;

(ii) the American Board of Medical Physics or its
successor organization in nuclear medicine physics;

(iii) the American Board of Science in Nuclear
Medicine or its successor organization in physics and instrumentation;
or

(iv) the Canadian College of Physicists in Medicine
or its successor organization in general medical physics;

(D) for the diagnostic radiological physics specialty, the
examination offered by:

(i) the American Board of Radiology or its successor
organization in diagnostic radiological physics or radiological physics;

(ii) the American Board of Medical Physics or its
successor organization in diagnostic imaging physics; or

(iii) the Canadian College of Physicists in Medicine
or its successor organization in general medical physics; or

(E) for the medical health physics specialty, the exami-
nation offered by:

(i) the American Board of Radiology or its successor
organization in radiological physics;

(ii) the American Board of Health Physics or its suc-
cessor organization in health physics or comprehensive health physics;

(iii) the American Board of Medical Physics or its
successor organization in medical health physics;

(iv) the American Board of Science in Nuclear
Medicine or its successor organization in radiation protection; or

(v) the Canadian College of Physicists in Medicine
or its successor organization in general medical physics.

(2) An applicant who has successfully completed one of the
examinations set out in paragraph (1)(B) - (E) of this subsection shall
not be reexamined in that specialty area.

(e) Failure of examination. If the applicant fails a board ad-
ministered examination, relating to subsection (d)(1)(A) of this section,
the applicant will be required to submit a new application for re-exam-
ination.

(f) Failure of more than one board administered examination.
An applicant who fails three board examinations in a specialty area may
not reapply for an additional examination in the specialty area until the
applicant has demonstrated, to the board’s satisfaction, the completion
of at least one additional year of full-time work experience after the
third failed examination.

(1) The work experience must be under the supervision of
a licensed medical physicist holding a license in the specialty area.

(2) The applicant must hold a temporary license in the spe-
cialty area during the work experience if the experience is gained in
this state.

(A) The applicant may be issued up to two additional
temporary licenses only in order to gain the work experience required
by this paragraph and to retake the examination once.

(B) The applicant must take and pass the next examina-
tion offered after completion of the additional work experience.

(C) Any temporary license issued under this subsection
shall expire upon notification to the board that the applicant failed to
apply for or failed to appear for the examination, upon notification to
the applicant of his or her failure of the examination, or upon the is-
suance of his or her medical physicist license if the examination was
passed, whichever occurs first.

(D) An applicant who completes the work experience
within the first year the additional temporary license is issued under this
subsection and for whom an examination is given and results released
during that year is not entitled to any further temporary licenses in that
specialty area.

(3) In order to obtain a medical physicist license the appli-
cant must reapply for licensure under subsection (a) of this section and
must take and pass an examination as set out in subsection (d) of this
section.

(g) Upgrade. Following successful completion of a medical
physics specialty examination as set out in subsection (d) of this section
and the relevant work experience, a temporary licensee may upgrade
the temporary license to a medical physicist license.

(1) A medical physicist license shall not be issued until the
applicant has passed the examination. The application procedures set
out in §601.6 of this title (relating to Application Procedures) shall ap-
ply except that the applicant need not file a transcript unless additional
relevant course work has been completed.

(2) The temporary licensee must also submit three current
professional references as follows:

(A) two medical physicists. If the applicant is apply-
ing for one specialty, both physicists must be practicing in that spe-
cialty area. If the applicant is applying for two or more specialties, one
physicist must be practicing in one of those specialties and the other
physicist must be practicing in another one of the specialties for which
the applicant is making application; and

(B) one licensed physician practicing and certified in at
least one of the specialties for which the applicant is making applica-
tion; however, if the applicant is applying for a license in the specialty
area of medical health physics, the physician may be practicing and cer-
tified in diagnostic radiology, radiation oncology, or nuclear medicine.
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(h) Expired temporary license. A person whose temporary li-
cense has expired may not upgrade the temporary license to a medical
physicist license. Application must be made under the provisions set
out in §601.6 of this title.

§601.11. License and Temporary License Renewal.

(a) General.

(1) A license is valid for one year from the date it is granted
and must be renewed in each specialty area annually.

(A) The initial medical physicist license shall be valid
through the licensee’s next birth month; however, when the birth month
occurs within four months, the license shall be issued for that period
plus the next full year in order to establish a staggered renewal system.

(B) The renewal date of a medical physicist license shall
be the last day of the licensee’s birth month.

(C) The renewal date of a temporary license shall be one
year from the date of issuance.

(2) Each licensee is responsible for renewing a license in
each specialty and paying the renewal fee before the expiration date
and shall not be excused from paying penalty fees.

(3) The board may deny the renewal of a license if the li-
censee is in violation of or has violated the Act or this chapter.

(4) The board shall deny renewal if required by the Educa-
tion Code, §57.491 relating to defaults on guaranteed student loans.

(5) The board shall deny the license renewal of a licensee
whose license is proposed for revocation, suspension, reprimand or
probation in a formal hearing. A formal hearing commences when the
notice described in §601.16 of this title (relating to Violations, Com-
plaints, and Subsequent Actions) is mailed by the board.

(A) Licenses which are not revoked or suspended as a
result of formal proceedings shall be renewed provided that all other
requirements are met.

(B) In the case of delay in the license renewal process
because of formal license suspension or revocation proceedings,
penalty fees shall not apply if timely and sufficient application for
renewal was made.

(b) License renewal.

(1) At least 45 days prior to the expiration date of a license,
the board will send notice to the licensee of the expiration date of the
license, the amount of the renewal fee due, and a license renewal form
which the licensee must complete and return to the board with the re-
quired fee.

(2) The license renewal form shall require the licensee to
provide current addresses, telephone numbers, and information relating
to the type of practice.

(3) The completed license renewal form and the renewal
fee must be postmarked or delivered on or before the expiration date of
the license.

(4) The board is not responsible for lost, misdirected, or
undelivered renewal application forms, fees, or renewal licenses.

(5) The board shall issue a renewal license to a licensee
who has met all requirements for renewal. The licensee must display
the current renewal license.

(6) The board shall issue a renewal license to a licensee
who complies with paragraph (3) of this subsection but who fails to

complete the continuing education requirements (if required) for reli-
censure as set out in §601.20 of this title. The renewal license shall
expire 180 days after the last day of the licensee’s birth month. If the
deficiency is corrected and proof of completion of the continuing edu-
cation requirements is sent to the board within the 180 day period, the
board shall issue a renewal license which expires on the last day of the
licensee’s next birth month. An licensee who does not correct the de-
ficiency within 180 days shall not be allowed to extend or renew the
license.

(7) The license of a person who made a timely and suffi-
cient application for renewal of his or her license does not expire until
the application for renewal is finally determined by the board, or in
case the application is denied, until the last day for seeking review of
the board’s order or a later date fixed by order of a reviewing court.

(c) Late renewal.

(1) If a person’s license has been expired for not more than
90 days, the person may renew the license by submitting the license
renewal form with the one to 90-day penalty fee and a completed con-
tinuing education report form (if required). A license issued under this
subsection shall expire on the licensee’s next birth month. The person
is not eligible for a 180 day license as described in subsection (b)(6) of
this section.

(2) If a person’s license has been expired for more than 90
days but less than two years, the person may renew the license by sub-
mitting the license renewal form with the 91-day to two year penalty
fee. The person must comply with the continuing education require-
ments (if required) for renewal as set out in §601.20 of this title before
the late renewal is effective. The license will expire on the licensee’s
next birth month.

(3) If a license has been expired two years or more, the
license may not be renewed. In order to regain licensure, a person shall
comply with the current application requirements of the Act and this
chapter and shall submit to the board:

(A) a supplemental work experience record as specified
by the board;

(B) a description of professional activities undertaken
during the period of non-licensure;

(C) a list of current professional references from other
medical physicists and physicians; and

(D) a transcript for any degree or college credit earned
since the previous license application.

(d) Active military duty. If a licensee fails to renew his or her
license because the licensee is called to or is on active duty with the
armed forces of the United States serving outside of the State of Texas,
the licensee or the licensee’s authorized representative may request that
the license be renewed. A request for renewal may be made before or
after the expiration date.

(1) If the request is made by the licensee’s authorized rep-
resentative, the request must include a copy of the appropriate power
of attorney or written evidence of a spousal relationship.

(2) The written request shall include a copy of the official
transfer orders of the licensee or other official military documentation
showing that the licensee is called to or on active duty serving outside
of the State of Texas.

(3) The written request shall include a current address and
telephone number for the licensee or the licensee’s authorized repre-
sentative.
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(4) The payment of any renewal penalty fee is waived for
a licensee under this subsection.

(5) Except in extraordinary circumstances, a licensee on
active duty serving outside the State of Texas shall notify the board that
the licensee is on active duty. The board shall note in the licensee’s file
that the licensee may be eligible for renewal under this subsection.

§601.12. Application and Renewal Processing Times.

(a) Application processing.

(1) The following periods of time shall apply from the date
of receipt of an application for a license or renewal of a license until
the date of issuance of a written notice that the application is complete
and accepted for filing or that the application is deficient and additional
specific information is required. A written notice stating that the appli-
cation has been approved may be sent in lieu of the notice of acceptance
of a complete application. The time periods are as follows:

(A) issuance of license or renewal for a license--30
days; or

(B) letter of application or renewal deficiency--30 days.

(2) The following periods of time shall apply from the date
of receipt of the last item necessary to complete the application for
a license or renewal of a license until the date of issuance of written
notice approving or denying the application for a license or renewal of a
license. The time periods for denial include notification of the proposed
decision and of the opportunity, if required, to show compliance with
the law, and of the opportunity for a formal hearing. The time periods
are as follows:

(A) issuance of a license or renewal of a license--30
days; or

(B) letter of denial of a license or renewal of a
license--30 days.

(b) Reimbursement of fees.

(1) In the event an application for a license or renewal is
not processed within the time periods stated in subsection (a) of this
section, the applicant or licensee has the right to request reimbursement
of all fees paid in that particular application process. Application for
reimbursement shall be made to the executive secretary. If the executive
secretary does not agree that the time period has been violated or finds
that good cause existed for exceeding the time period, the request will
be denied.

(2) Good cause for exceeding the time period is considered
to exist if the number of applications for license and license renewal ex-
ceeds by 15% or more the number of applications or renewals processed
in the same calendar quarter of the preceding year, another public or
private entity relied upon by the board in the application or renewal
process caused the delay, or any other condition exists giving the board
good cause for exceeding the time period.

(c) Appeal. If a request for reimbursement under subsection
(b) of this section is denied by the executive secretary, the applicant or
licensee may appeal to the board for a timely resolution of any dispute
arising from a violation of the time periods. The applicant or licensee
shall give written notice to the board at the address of the board that he
or she requests full reimbursement of all fees paid because his or her
application or renewal was not processed within the applicable time pe-
riod. The executive secretary shall submit a written report of the facts
related to the processing of the application or renewal and of any good
cause for exceeding the applicable time period. The board shall pro-
vide written notice of the decision to the applicant or licensee and the

executive secretary. An appeal shall be decided in favor of the appli-
cant or licensee if the applicable time period was exceeded and good
cause was not established. If the appeal is decided in favor of the ap-
plicant or licensee, full reimbursement of all fees paid in that particular
application or renewal process shall be made.

(d) Contested cases. The time periods for contested cases re-
lated to the denial of licensure or license renewals are not included with
the time periods stated in subsection (a) of this section. The time period
for conducting a contested case hearing runs from the date the board
receives a written request for a hearing and ends when the decision of
the board is final and appealable. A hearing may be completed within
one to six months, but may extend for a longer period of time depend-
ing on the particular circumstances of the hearing.

§601.15. Criminal Backgrounds.

(a) This section establishes guidelines and criteria on the eli-
gibility of persons with criminal backgrounds to obtain licensure as a
medical physicist.

(b) Criminal convictions which directly relate to the profession
of medical physics shall be considered as follows.

(1) The board may suspend or revoke any existing license,
disqualify a person from receiving any license, deny to a person the
opportunity to be examined for a license, reprimand a licensee, or place
a licensee on probation because of a person’s conviction of a felony or
misdemeanor if the crime:

(A) directly relates to the duties and responsibilities of
a licensed medical physicist; or

(B) involves moral turpitude.

(2) In considering whether a criminal conviction directly
relates to the profession of medical physics the board shall consider:

(A) the nature and seriousness of the crime;

(B) the relationship of the crime to the purposes of li-
censure as a medical physicist;

(C) the extent to which any license might offer an op-
portunity to engage in further criminal activity of the same type as that
in which the person previously had been involved; and

(D) the relationship of the crime to the ability, capacity,
or fitness required to perform the duties and discharge the responsibility
of a medical physicist. In making this determination, the board shall
apply the criteria outlined in Texas Occupations Code, Chapter 53.

(c) The following felonies and misdemeanors directly relate to
a license of a medical physicist because these criminal offenses indicate
an inability or a tendency to be unable to properly engage in the practice
of medical physics:

(1) a conviction under the Texas Medical Physics Practice
Act (Act), §602.302;

(2) a conviction involving moral turpitude as defined by
statute or common law;

(3) a conviction relating to deceptive business practices;

(4) a conviction relating to practicing another health care
related profession without a license, certificate, or other approval re-
quired by state or federal law;

(5) a conviction relating to controlled substances, danger-
ous drugs, other illegal substances, or alcohol;

(6) a conviction under the Atomic Energy Act of 1954;
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(7) a conviction under the Texas Radiation Control Act,
Health and Safety Code, Chapter 40l;

(8) a conviction for assault;

(9) an offense under various titles of the Texas Penal Code:

(A) offenses against the person (Title 5);

(B) offenses against property (Title 7);

(C) offenses against public order and decency (Title 9);

(D) offenses against public health, safety, and morals
(Title 10);

(E) offenses of attempting or conspiring to commit any
of the offenses in this subsection (Title 4);

(F) insurance claim fraud under the Penal Code, §32.55;
and

(10) other misdemeanors and felonies which indicate an in-
ability or a tendency for the person to be unable to properly engage in
the practice of medical physics. Other misdemeanors or felonies shall
be considered in order to promote the intent of the Act, this chapter,
and Texas Occupations Code, Chapter 53.

(d) The executive secretary shall give written notice to the per-
son that the board intends to deny, suspend, or revoke the license or rep-
rimand or place on probation the licensee after hearing in accordance
with the provisions of the Administrative Procedure Act, Texas Gov-
ernment Code, Chapter 2001.

(e) If the board takes action under this section, the executive
secretary shall give the person written notice:

(1) of the reasons for the decision;

(2) that the person, after exhausting administrative appeals,
may file an action in a district court of Travis County for review of the
evidence presented to the board and its decision;

(3) that the person must begin the judicial review by filing
a petition with the court within 30 days after the board’s action is final
and appealable; and

(4) of the earliest date that the person may appeal.

§601.18. Formal Hearings.
(a) General. Formal hearings will be governed by the con-

tested case provisions of the Administrative Procedure Act (APA),
Texas Government Code, Chapter 2001, and will be conducted by the
State Office of Administrative Hearings.

(b) Notice requirements.

(1) Notice of the hearing shall be given according to the
notice requirements of APA.

(2) If a party fails to appear or be represented at a hearing
after receiving notice, the Administrative Law Judge may proceed with
the hearing or take whatever action is fair and appropriate under the
circumstances.

(3) All parties shall timely notify the Administrative Law
Judge of any changes in their mailing addresses.

(c) Parties to the hearing.

(1) The parties to the hearing shall be the applicant or li-
censee and the complaints subcommittee chair and/or executive secre-
tary, as appropriate.

(2) A party may appear personally or be represented by
counsel or both.

(d) Prehearing conferences.

(1) In a contested case, the Administrative Law Judge, on
his own motion or the motion of a party, may direct the parties to appear
at a specified time and place for a conference prior to the hearing for
the purpose of:

(A) the formulation and simplification of issues;

(B) the necessity or desirability of amending the plead-
ing;

(C) the possibility of making admissions or stipula-
tions;

(D) the procedure at the hearing.

(E) specifying the number of witnesses;

(F) the mutual exchange of prepared testimony and ex-
hibits;

(G) the designation of parties; and

(H) other matters which may be expedite the hearing.

(2) The Administrative Law Judge shall have the minutes
of the conference recorded in an appropriate manner and shall issue
whatever orders are necessary covering said matters or issues.

(3) Any action taken at the prehearing conference may be
reduced to writing, signed by the parties, are made a part of the record.

(e) Assessing the cost of a court reporter and the record of the
hearing.

(1) In the event a court reporter is utilized in the making of
the record of the proceedings, the board shall bear the cost of the per
diem or other appearance fee for such reporter.

(2) The board may prepare, or order the preparation of, a
transcript (statement of facts) of the hearing upon the written request
of any party. The board may pay the cost of the transcript or assess the
cost to one or more parties.

(3) In the event a final decision of the board is appealed
to the district court wherein the board is required to transmit to the
reviewing court a copy of the record of the hearing proceeding, or any
part thereof, the board may be require the appealing party to pay all or
part of the cost of preparations of the original or a certified copy of the
record of the board proceedings that is required to be transmitted to the
reviewing court.

(f) Disposition of case. Unless precluded by law, informal dis-
position may be made of any contested case by agreed settlement order
or default order.

(g) Agreements in writing. No stipulation or agreement be-
tween the parties with regard to any matter involved in any proceed-
ing shall be enforced unless it shall have been reduced to writing and
signed by the parties or their authorized representatives, dictated into
the record during the course of a hearing, or incorporated in an order
bearing their written approval. This rule does not limit a party’s ability
to waive, modify, or stipulate away any right or privilege afforded by
these sections.

(h) Final orders or decisions.

(1) The final order or decision will be rendered by the
board. The board is not required to adopt the recommendation of the
Administrative Law Judge and may take action as it deems appropriate
and lawful.
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(2) All final orders or decisions shall be in writing and shall
set forth the findings of fact and conclusions required by law.

(3) All final orders shall be signed by the executive sec-
retary and the chairman of the board; however, interim orders maybe
issued by the Administrative Law Judge.

(4) A copy of all final orders and decisions shall be timely
provided to all parties as required by law.

(i) Motion for rehearing. A motion for rehearing shall be gov-
erned by APA, Texas Government Code, §2001.146, and shall be ad-
dressed to the board and filed with the executive secretary.

(j) Appeals. All appeals from final board orders or decisions
shall be governed by APA, Texas Government Code, Subchapter G, and
communications regarding any appeal shall be made to the executive
secretary.

§601.19. Suspension of License for Failure to Pay Child Support.

(a) On receipt of a final court or attorney general’s order sus-
pending a license due to failure to pay child support, the executive sec-
retary shall immediately determine if the board has issued a license to
the obligor named on the order, and, if a license has been issued:

(1) record the suspension of the license in the board’s
records;

(2) report the suspension as appropriate; and

(3) demand surrender of the suspended license.

(b) The board shall implement the terms of a final court or
attorney general’s order suspending a license without additional review
or hearing. The board will provide notice as appropriate to the licensee
or to others concerned with the license.

(c) The board may not modify, remand, reverse, vacate, or stay
a court or attorney general’s order suspending a license issued under the
Family Code, Chapter 232, and may not review, vacate, or reconsider
the terms of an order.

(d) A licensee who is the subject of a final court or attorney
general’s order suspending his or her license is not entitled to a refund
for any fee paid to the board.

(e) If a suspension overlaps a license renewal period, an indi-
vidual with a license suspended under this section shall comply with
the normal renewal procedures in the Act and this chapter; however,
the license will not be renewed until subsections (g) and (h) of this sec-
tion are met.

(f) An individual who continues to use the title "licensed med-
ical physicist" or practice medical physics after the issuance of a court
or attorney general’s order suspending the license is liable for the same
civil and criminal penalties provided for engaging in the prohibited ac-
tivity without a license or while a license is suspended as any other
license holder of the board.

(g) On receipt of a court or attorney general’s order vacating
or staying an order suspending a license, the executive secretary shall
promptly issue the affected license to the individual if the individual is
otherwise qualified for the license.

(h) The individual must pay a reinstatement fee as set out at
§601.4 of this title prior to issuance of the license under subsection (g)
of this section.

§601.21. Medical Physics Specialties and Scope of Practice.

(a) Content. Recognizing that assessing the degree of radia-
tion safety is a complex task of balancing radiation risk with optimiz-
ing the benefit of the procedure to the patient, rules are provided which

identify certain specific activities or tests as the practice of medical
physics. The purpose of the Act and the rules is to ensure the radiation
safety of the citizens of Texas by restricting the practice of medical
physics to qualified medical physicists. The Act and these rules are
fully consistent with, and implement, the recommendations of the Na-
tional Council of Radiation Protection and Measurement (NCRP) as
they pertain to the conduct of certain activities related to medical radi-
ation safety and the efficacy of the use of radiation in medicine as well
as the recommendations of the NCRP for the qualifications of individ-
uals who conduct or supervise those activities. They are also consistent
with published standards of practice of relevant professional and sci-
entific organizations.

(b) Role of the service engineers. Service engineers, when in-
stalling or maintaining medical equipment, conduct tests or activities
which are similar or identical to tests or activities identified in these
rules. Such activity does not constitute the practice of medical physics
provided that:

(1) the service engineer or his employer does not represent
that the outcome of the test or activity or the intent of performing the
test or activity ensures the radiation safety of the use of the medical
equipment for either the user, the patient, or a member of the public; or

(2) the service engineer or his employer does not conclude
that the medical equipment is radiologically safe, effective or suitable
for use on humans based on the tests or activities performed by the
service engineer; or

(3) the service engineer or his employer does not certify
that the medical equipment is radiologically safe and consequently
compliant with any state or federal regulation for the control of
radiation; and

(4) the test or activity performed by the service engineer is
required to install or repair the medical equipment.

(c) Scope of practice.

(1) The diagnostic radiological physics specialty services
include the following:

(A) providing evidence that imaging equipment contin-
ues to meet applicable rules and regulations of radiation safety and per-
formance standards required by accrediting and regulatory agencies;

(B) acceptance testing or monitoring diagnostic imag-
ing equipment;

(C) evaluating policies and procedures pertaining to ra-
diation and its safe and appropriate application in imaging procedures;

(D) providing consultation in development and man-
agement of the quality control program;

(E) measurement and characterization of radiation from
diagnostic equipment;

(F) specification of instrumentation to be used in the
practice of diagnostic radiological physics;

(G) providing consultation on patient or personnel radi-
ation dose (effective dose equivalent, fetal dose calculations, specific
organ dose determination, etc.) and the associated risk; and

(H) protective shielding design and evaluation of a di-
agnostic imaging facility.

(I) conducting performance evaluations of medical ra-
diologic and fluoroscopic imaging systems which include the follow-
ing physical tests and assessments:

(i) kilovolts peak (kVp) and timer accuracy;
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(ii) exposure reproducibility and linearity;

(iii) exposure geometry, e.g. source to image dis-
tance (SID) and collimation;

(iv) entrance skin exposure and exposure rate;

(v) beam quality; and

(vi) image quality.

(2) The therapeutic radiological physics specialty services
include the following:

(A) development of specifications for radiotherapy
treatment and simulation equipment;

(B) development of procedures for testing and evaluat-
ing performance levels of radiotherapy treatment and simulation equip-
ment;

(C) acceptance testing of radiotherapy treatment and
simulation equipment;

(D) calibration and characterization of radiation beams
from therapeutic equipment including radiation quantity, quality, and
distribution characteristics, and assessment of the mechanical and geo-
metric optics for proper placement of the beam;

(E) providing documentation that radiotherapy treat-
ment and simulation equipment meet accreditation and regulatory
compliance requirements;

(F) calibration and/or verification of the physical and
radiological characteristics of brachytherapy sources;

(G) specification of the physics instrumentation used in
the measurement and performance testing of therapeutic equipment;

(H) acceptance testing, management, and supervision
of computer systems used for treatment planning and calculation of
treatment times or monitor units. This includes measurement and input
of dosimetry data base and verification of output for external beam
radiotherapy and brachytherapy;

(I) implementation and management of dosimetric and
beam delivery aspects of external beam source brachytherapy irradia-
tion. External beam delivery aspects include treatment aids, beam mod-
ifiers, and geometrical arrangements. Special procedures are included
for both external beam (e.g. radiosurgery, total body irradiation, total
skin irradiation, intraoperative therapy) and brachytherapy (e.g. high
dose rate, pulsed dose rate);

(J) provision of consultation to the physician in assuring
accurate delivery of prescribed radiation dosage to a specific human
patient, and the associated risk;

(K) development and management of quality control
program for a radiation treatment facility which includes applicable
facility accreditation requirements, and the review of policies and pro-
cedures pertaining to therapeutic radiation and its safe and appropriate
use;

(L) development and/or evaluation of a radiation safety
program in a therapeutic radiation facility including written procedures
for the protection of patients, workers, and the public; and

(M) protective shielding design and radiation safety
surveys in a radiotherapy facility.

(3) The medical nuclear physics specialty services include
the following:

(A) development of procedures for continuing evalua-
tions of performance levels of radionuclide imaging devices and ancil-
lary equipment;

(B) providing evidence that radionuclide imaging
equipment continues to meet applicable rules and regulations of per-
formance and radiation safety required by accrediting and regulatory
agencies;

(C) acceptance testing of radionuclide imaging equip-
ment;

(D) development and/or evaluation of a radiation safety
program in a nuclear medicine facility;

(E) determination of radiation shielding necessary to
protect workers, patients, and the public in a nuclear medicine facility;

(F) development of specifications for radionuclide
imaging instrumentation or equipment;

(G) development and monitoring of a quality control
program for radionuclide imaging equipment, computers and other pa-
tient related radiation detectors such as uptake probes, well counters
and dose calibrators;

(H) providing consultation on patient or personnel radi-
ation dose (effective dose equivalent, fetal dose calculations, specific
organ dose determination, etc.) and the associated risk;

(I) evaluating policies and procedures pertaining to the
safe and appropriate application of radionuclides;

(J) specification of instrumentation used in the practice
of medical nuclear physics; and

(K) verification of calculated radiation absorbed doses
from unsealed radioactive sources.

(4) The medical health physics specialty services include,
but are not limited to, the following:

(A) planning and design of radiation shielding needed
to protect workers, patients, and the general public from radiation pro-
duced incident to the diagnosis or treatment of humans. This includes
calculation of required shielding thickness, selection of shielding ma-
terial and specification of source-shield geometry;

(B) assessment and evaluation of installed shielding, in-
stalled shielding apparatus or portable shielding designed to protect
workers, patients, and the general public from radiation produced inci-
dent to the diagnosis or treatment of humans. Such evaluation specifi-
cally includes determination of whether the shielding is adequate to en-
sure compliance with state or federal regulatory requirements for limit-
ing the effective dose equivalent and organ dose equivalent of medical
radiation workers and members of the public. This includes the selec-
tion of appropriate radiation measurement instrumentation to conduct
such evaluation as well as the methodology to be employed;

(C) providing consultation, by which determination of
the presence and extent of any radiological hazard, in any controlled,
restricted, uncontrolled or unrestricted area, resulting from the use of
ionizing radiation or radioactivity in the treatment or diagnosis of dis-
ease in humans, is made. This includes the design, conduct, and eval-
uation of results of radiation surveys of health care facilities and the
immediate environs intended to determine whether occupancy by med-
ical radiation workers, patients, and members of the public is compliant
with state and federal regulations for the control of ionizing radiations.
A survey includes the directing of physical measurements of radiation
levels and radioactivity, the interpretation of those measurements, and
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the provision of any conclusions or recommendations intended to limit
or prevent exposure of workers, members of the public, and patients;

(D) performing dose and associated risk assessment in
which an effective dose equivalent, committed effective dose equiva-
lent, organ dose equivalent, or committed organ dose equivalent is de-
termined by measurement or calculation or both, to any worker, mem-
ber of the public, fetus or patient who received exposure to ionizing
radiation or radioactivity from radiation sources used to treat or diag-
nose disease in humans. This does not include either the prospective or
retrospective determination of absorbed doses to patients undergoing
radiation therapy; and

(E) consultation which consists of the evaluation or as-
sessment of the radiation safety aspects of policies or procedures which
pertain to the safe and appropriate use of radiation or radioactivity,
administered to human research volunteers or used to treat or diag-
nose conditions in humans, when such evaluation or assessment pro-
vides conclusions or recommendations regarding dose equivalent as-
sessment, the overall radiation safety afforded to individuals resulting
from activities conducted in compliance with the evaluated policies or
procedures, or the compliance of any or all provisions of the policies or
procedures with either state or federal regulatory requirements for the
control of radiation.

§601.22. Provisional Licenses.
(a) A provisional license may be issued to a person who is cur-

rently licensed or certified in another jurisdiction and who:

(1) has been licensed or certified in good standing as a prac-
titioner of medical or radiological physics for at least two years in an-
other jurisdiction, including a foreign county, that has licensing or cer-
tification requirements substantially equivalent to the requirements of
the Act;

(2) has passed a national or other examination recognized
by the board relating to the practice of medical or radiological physics;
and

(3) is sponsored by a person licensed as a medical physicist
in Texas with whom the provisional license holder will practice under
this section.

(b) Upon formal written request, the board may waive the re-
quirement set out in subsection (a)(3) of this section if it is determined
that compliance with subsection (a)(3) of this section would cause un-
due hardship to the applicant.

(c) The board shall issue a provisional license if:

(1) the provisional license holder is eligible to be certified
under §601.7 of this title (relating to Licensing by Endorsement or
Reciprocity); or

(2) the provisional license holder passes the part of the ex-
amination under §601.8 of this title (relating to Eligibility For Exami-
nation) that relates to the applicant’s knowledge and understanding of
the laws and rules relating to the practice of medical physics in this
state and;

(A) the board verified that the provisional license holder
meets the academic and experience requirement for a license under
§601.8 of this title; and

(B) the provisional license holder satisfies any other li-
censing requirements under the Act.

(d) The board must complete the processing of a provisional
license holder’s application for license within 180 days after the provi-
sional license was issued. The board may extend the 180-day deadline
to allow for the receipt of pending examination results.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 16, 2001.

TRD-200104098
Louis B. Levy, Ph.D.
Presiding Officer
Texas Board of Licensure for Professional Medical Physicists
Effective date: August 5, 2001
Proposal publication date: February 2, 2001
For further information, please call: (512) 458-7236

♦ ♦ ♦
22 TAC §601.18

The repeal is adopted under the Texas Medical Physics Prac-
tice Act, Texas Occupations Code, §602.151, which requires the
Texas Board of Licensure for Professional Medical Physicists to
adopt rules, with the approval of the Texas Board of Health, that
are reasonably necessary for the proper performance of its du-
ties under the Act.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 16, 2001.

TRD-200104099
Louis B. Levy, Ph.D.
Presiding Officer
Texas Board of Licensure for Professional Medical Physicists
Effective date: August 5, 2001
Proposal publication date: February 2, 2001
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 25. HEALTH SERVICES

PART 1. TEXAS DEPARTMENT OF
HEALTH

CHAPTER 97. COMMUNICABLE DISEASES
SUBCHAPTER F. SEXUALLY TRANSMITTED
DISEASES INCLUDING ACQUIRED
IMMUNODEFICIENCY SYNDROME (AIDS)
AND HUMAN IMMUNODEFICIENCY VIRUS
(HIV)
25 TAC §§97.131, 97.134, 97.137, 97.140, 97.142, 97.144

The Texas Department of Health (department) adopts amend-
ments to §§97.131, 97.134, 97.137, 97.140, 97.142, and 97.144
concerning sexually transmitted diseases including acquired im-
munodeficiency syndrome (AIDS) and human immunodeficiency
virus (HIV) without changes to the proposed text as published
in the March 9, 2001, issue of the Texas Register (26 TexReg
1977), and therefore the sections will not be republished.

Government Code §2001.039 requires that each state agency
review and consider for readoption each rule adopted by that
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agency pursuant to Government Code, Chapter 2001 (Admin-
istrative Procedure Act). Sections 97.131 - 97.146 have been
reviewed and the department has determined that reasons for
adopting the sections continue to exist; specific amendments
covering definitions; how to report sexually transmitted disease;
exposure of health-care personnel to AIDS, HIV infection; coun-
seling and testing for state employees exposed to HIV infection
on the job; model health education program/resource guide for
HIV/AIDS education of school-age children; and model policies
for handling, care, and treatment of HIV/AIDS-infected persons
in the custody of or under the supervision of correctional facil-
ities, law enforcement agencies, fire departments, emergency
medical services providers, and district probation departments
are necessary and described in this preamble.

The department published a Notice of Intention to Review
§§97.131 - 97.146 as required by Government Code §2001.039
in the Texas Register on January 14, 2000 (25 TexReg 275). No
comments were received due to this publication.

The adopted amendment to §97.131 deletes a reference to the
United States Public Health Service and retains the definition of
AIDS and HIV infection as defined by the Centers for Disease
Control and Prevention. The amendment adds the four-digit ex-
panded code "-3199" to the department’s zip code.

The adopted amendment to §97.134 pluralizes the word disease
in the title of the section, and adds the four-digit expanded code
"-3199" to the department’s zip code.

The adopted amendment to §97.137 deletes the specific name
of the publication to which health-care personnel should refer
to prevent job-related exposures to HIV infection, and re-directs
them to follow the most current guidance provided by the Centers
for Disease Control and Prevention. This adopted amendment
is necessary to prevent incorrect reference to federal guidance
which may be subject to title change, and refers stakeholders to
contact the department for publications related to the prevention
of HIV or AIDS.

The adopted amendment to §97.140 deletes the specific name
of the publication which provides guidelines for counseling state
employees who are exposed to HIV on the job, and re-directs
them to follow the most current guidelines developed by the de-
partment. This adopted amendment is necessary to prevent in-
correct reference to department guidance which may be subject
to title change. The adopted amendment also reflects a change
of name and address for the State Office of Risk Management.

The adopted amendment to §97.142 deletes the specific name
of the publication which provides information on the model edu-
cation program and also serves as a resource guide for health
educators in accordance with the Health and Safety Code,
Chapter 85, §§85.004 - 85.005 and §85.007, and Chapter 163,
§§163.001 - 163.002. This adopted amendment is necessary
to prevent incorrect reference to department guidance which
may be subject to title change. The adopted amendment also
removes language that reflected a charge would be imposed for
copies of the publication. Adopted amended language makes
copies available upon request.

The adopted amendment to §97.144 deletes the specific name
of the publication which serves as model policies concerning
persons in custody as required by the Health and Safety Code,
Chapter 85, §85.141. This adopted amendment is necessary to
prevent incorrect reference to department guidance which may
be subject to title change. The adopted amendment also reflects

a change of name in the program from which copies may be ob-
tained.

Minor editorial changes were made in the proposed rules to clar-
ify intent and improve the accuracy of the sections.

No comments were received on the proposal during the com-
ment period.

The amendments are adopted under the Health and Safety
Code, §81.004, which provides the board authority to adopt
rules necessary for the effective administration and implemen-
tation of Chapter 81, Communicable Diseases; §85.016, which
provides the board with authority to adopt rules necessary to
implement Subchapters A through F of Chapter 85, Acquired
Immune Deficiency Syndrome and Human Immunodeficiency
Virus Infection; and the Health and Safety Code, §12.001,
which provides the board with the authority to adopt rules for its
procedure and for the performance of each duty imposed by law
on the board, the department, or the commissioner of health.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 16, 2001.

TRD-200104102
Susan Steeg
General Counsel
Texas Department of Health
Effective date: August 5, 2001
Proposal publication date: March 9, 2001
For further information, please call: (512) 458-7236

♦ ♦ ♦
PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION

CHAPTER 406. ICF/MR PROGRAMS
SUBCHAPTER C. VENDOR PAYMENTS
25 TAC §§406.101, 406.103 - 406.107

The Texas Department of Mental Health and Mental Retardation
(department) adopts the repeal of Chapter 406, Subchapter C,
governing vendor payments, without changes to the text as pro-
posed in the March 30, 2001, issue of the Texas Register (26
TexReg 2479).

Except for §406.106, the subject matter of the subchapter is ad-
dressed in new sections of Chapter 419, Subchapter E, govern-
ing ICF/MR Programs. The department does not believe that the
subject matter of §406.106 should be required.

The repeal is part of a comprehensive reorganization of chapters
and subchapters within the department’s portion of the Texas Ad-
ministrative Code in conjunction with the sunset review of agency
rules required by Texas Government Code, §2001.039 (as added
by Senate Bill 178, Section 1.11, 76th Legislature).

No written comments were received concerning the proposed
repeal.

The repeals are adopted under the Texas Health and Safety
Code, §532.015(a), which provides the Texas Board of Mental
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Health and Mental Retardation with broad rulemaking author-
ity; the Texas Government Code, §531.021(a), and the Texas
Human Resources Code, §32.021(a), which provide the Texas
Health and Human Services Commission (HHSC) with the au-
thority to administer the federal medical assistance (Medicaid)
program in Texas; Acts 1995, 74th Texas Legislature, Chapter
6, §1, (Senate Bill 509), which clarifies the authority of HHSC to
delegate the operation of all or part of a Medicaid program to a
health and human services agency; and the Human Resources
Code, §32.021(c), which provides an agency operating part of
the Medicaid program with the authority to adopt necessary rules
for the proper and efficient operation of the program. HHSC has
delegated to the department the authority to operate the ICF/MR
Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104171
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: September 1, 2001
Proposal publication date: March 30, 2001
For further information, please call: (512) 206-5232

♦ ♦ ♦
SUBCHAPTER E. ELIGIBILITY AND REVIEW
25 TAC §§406.201 - 406.217

The Texas Department of Mental Health and Mental Retardation
(department) adopts the repeal of Chapter 406, Subchapter E,
governing eligibility and review, without changes to the text as
proposed in the May 18, 2001, issue of the Texas Register (26
TexReg 3599).

Except for §406.216, the subject matter of the subchapter is ad-
dressed in new sections of Chapter 419, Subchapter E, govern-
ing ICF/MR Programs. The department does not believe that the
subject matter of §206.216 should be required.

The repeal is part of a comprehensive reorganization of chapters
and subchapters within the department’s portion of the Texas Ad-
ministrative Code in conjunction with the sunset review of agency
rules required by Texas Government Code, §2001.039 (as added
by Senate Bill 178, §1.11, 76th Legislature).

No written comments were received concerning the proposed
repeal.

The repeal is adopted under the Texas Health and Safety Code,
§532.015(a), which provides the Texas Board of Mental Health
and Mental Retardation with broad rulemaking authority; the
Texas Government Code, §531.021(a), and the Texas Human
Resources Code, §32.021(a), which provide the Texas Health
and Human Services Commission (HHSC) with the authority to
administer the federal medical assistance (Medicaid) program
in Texas; Acts 1995, 74th Texas Legislature, Chapter 6, §1,
(Senate Bill 509), which clarifies the authority of HHSC to
delegate the operation of all or part of a Medicaid program to a
health and human services agency; and the Human Resources
Code, §32.021(c), which provides an agency operating part of
the Medicaid program with the authority to adopt necessary

rules for the proper and efficient operation of the program.
HHSC has delegated to the department the authority to operate
the ICF/MR Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104172
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: September 1, 2001
Proposal publication date: May 18, 2001
For further information, please call: (512) 206-5232

♦ ♦ ♦
SUBCHAPTER G. ADDITIONAL FACILITY
RESPONSIBILITIES
25 TAC §§406.302 - 406.309, 406.311

The Texas Department of Mental Health and Mental Retarda-
tion (department) adopts the repeals of §§406.302-406.309 and
§406.311 of Chapter 406, Subchapter G, governing additional
facility responsibilities, without changes to the text as proposed
in the March 30, 2001, issue of the Texas Register (26 TexReg
2479).

The subject matter of the following sections that are being
repealed is addressed in new sections of Chapter 419, Sub-
chapter E, governing ICF/MR Program: §406.303, governing
facility capacity; §406.304, governing release from the facility;
§406.308, record retention and other related record require-
ments; §406.309, governing abuse and neglect reporting
requirements; and §406.311, governing living options. The
subject matter of the following sections that are being repealed
is not addressed in the new sections because those topics
already are addressed in either federal regulations or Texas
Department of Health rules: §406.302, governing day services;
§406.305, governing health and hygiene services; §406.306,
governing requirements for self-administration of medication;
and §406.307, governing medical transportation.

The repeals are part of a comprehensive reorganization of
chapters and subchapters within the department’s portion of
the Texas Administrative Code in conjunction with the sunset
review of agency rules required by Texas Government Code,
§2001.039 (as added by Senate Bill 178, Section 1.11, 76th
Legislature).

No written comments were received concerning the proposed
repeal.

The repeals are adopted under the Texas Health and Safety
Code, §532.015(a), which provides the Texas Board of Mental
Health and Mental Retardation with broad rulemaking author-
ity; the Texas Government Code, §531.021(a), and the Texas
Human Resources Code, §32.021(a), which provide the Texas
Health and Human Services Commission (HHSC) with the au-
thority to administer the federal medical assistance (Medicaid)
program in Texas; Acts 1995, 74th Texas Legislature, Chapter
6, §1, (Senate Bill 509), which clarifies the authority of HHSC to
delegate the operation of all or part of a Medicaid program to a
health and human services agency; and the Human Resources
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Code, §32.021(c), which provides an agency operating part of
the Medicaid program with the authority to adopt necessary rules
for the proper and efficient operation of the program. HHSC has
delegated to the department the authority to operate the ICF/MR
Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104173
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: September 1, 2001
Proposal publication date: March 30, 2001
For further information, please call: (512) 206-5232

♦ ♦ ♦
CHAPTER 409. MEDICAID PROGRAMS
SUBCHAPTER L. MENTAL RETARDATION
LOCAL AUTHORITY (MRLA) PROGRAM
25 TAC §§409.505, 409.523, 409.525

The Texas Department of Mental Health and Mental Retardation
(department) adopts amendments to §409.505, concerning eli-
gibility criteria, §409.523 concerning maintenance of MRLA pro-
gram waiting list, and §409.525, concerning process for refer-
ral and enrollment of individuals, of Chapter 409, Subchapter L,
concerning mental retardation local authority (MRLA) program,
without changes to the text as proposed in the June 1, 2001, is-
sue of the Texas Register (26 TexReg 3914).

The amendments to §409.505, concerning eligibility criteria, cor-
respond to recently approved revisions in Intermediate Care Fa-
cilities for Persons with Mental Retardation (ICF/MR) Program
rules that combine the criteria for level-of-care (LOC) I, V, and
VI under a single LOC designation, LOC I, while retaining the
current LOC VIII designation. The amendments also update ref-
erences to new sections of Chapter 419, Subchapter E, concern-
ing ICF/MR Program rules, which were approved for adoption in
June by the Texas Mental Health and Mental Retardation Board.
A reference to the new ICF/MR Program rules also is updated
by an amendment to §409.525, concerning process for referral
and enrollment of individuals.

The amendments to §409.523, concerning maintenance of
MRLA program waiting list, changes the length of time an
applicant or the applicant’s legally authorized representative
(LAR) has to respond to an MRA’s notification that a program
opening is available to the applicant. The current rule permits
60 calendar days; the amendments shorten the time to 20
working days. In addition, the amendments allow the MRA to
remove an applicant’s name from the waiting list if the applicant
or the LAR does not respond to the MRA’s attempts to contact
the applicant or LAR during the MRA’s annual update of its
waiting list. The amendments also add provisions allowing an
applicant’s name to be re-instated to the MRA’s waiting list
based on the department’s review of the circumstances under
which the name was removed.

A hearing to accept public comment concerning the proposed
amendments was held on June 13, 2001, in Austin. No testi-
mony was presented. Written comments were received from the
parent/guardian of a state MR facility resident, Garland; and the
Parent Association for the Retarded of Texas, Austin.

Concerning the amendments to §§409.505 and 409.523, two
commenters questioned why the criteria for level-of-care (LOC)
I, V, and VI have been combined under a single LOC designa-
tion, LOC I, while retaining the current LOC VIII designation. The
department responds that because the assignments of LOCs for
the waiver programs are based upon criteria used in the ICF/MR
Program, these rules were revised to be consistent with changes
in the ICF/MR program to be effective September 1, 2001. The
revision of the ICF/MR Program rules combined three levels of
care for a diagnosis of mental retardation to one level of care.
Upon implementation of the revision there will be one level of
care for the diagnosis of mental retardation and one level of care
for the diagnosis of a related condition.

Concerning the amendments to §419.165, two commenters
asked what method an MRA uses to contact applicants and
LARs and how the attempts are documented. The commenters
asked if the contact is by registered letter, which requires a
proof of receipt, and whether more than one attempt is made to
contact the applicant or LAR. The department responds that the
contract between the department and an MRA requires MRA
staff to attempt to contact the individual or LAR. If attempts to
contact the individual or LAR are unsuccessful, the MRA must
contact the individual by certified mail, telephone, or face-to-face
to determine continued interest in having the individual’s name
remain on the waiting list. The MRA must document these ef-
forts in the Client Assignment and Registration System (CARE).

The amendments are adopted under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Board of
Mental Health and Mental Retardation with broad rulemaking
authority; the Texas Government Code, §531.021(a), and the
Texas Human Resources Code, §32.021(a), which provide
the Texas Health and Human Services Commission (THHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas; Acts 1995, 74th Texas Legislature,
Chapter 6, §1, (Senate Bill 509), which clarifies the authority of
THHSC to delegate the operation of all or part of a Medicaid
program to a health and human services agency; and the
Human Resources Code, §32.021(c), which provides an agency
operating part of the Medicaid program with the authority to
adopt necessary rules for the proper and efficient operation
of the program. THHSC has delegated to the department the
authority to operate the MRLA Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104170
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: September 1, 2001
Proposal publication date: June 1, 2001
For further information, please call: (512) 206-5232

♦ ♦ ♦
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CHAPTER 419. MEDICAID STATE
OPERATING AGENCY RESPONSIBILITIES
SUBCHAPTER D. HOME AND COMMUNITY-
BASED SERVICES (HCS) PROGRAM
25 TAC §§419.155, 419.159, 419.164, 419.165

The Texas Department of Mental Health and Mental Retardation
(department) adopts amendments to §419.155, concerning eligi-
bility criteria, §419.159, concerning level of care (LOC) determi-
nation, and §419.165, concerning maintenance of HCS Program
waiting list, of Chapter 419, Subchapter D, concerning home and
community-based services (HCS) program, without changes to
the text as proposed for public comment in the June 1, 2001, is-
sue of the Texas Register (26 TexReg 3915). Section 419.164,
concerning process for enrollment of applicants, is adopted with
changes.

The amendments to §419.155, concerning eligibility criteria, cor-
respond to recently approved revisions in Intermediate Care Fa-
cilities for Persons with Mental Retardation (ICF/MR) Program
rules that combine the criteria for level-of-care (LOC) I, V, and
VI under a single LOC designation, LOC I, while retaining the
current LOC VIII designation. The revisions also update refer-
ences to the new sections of Chapter 419, Subchapter E, con-
cerning ICF/MR Program rules, which were approved for adop-
tion in June by the Texas Mental Health and Mental Retardation
Board. References to the recently adopted ICF/MR Program
rules also are updated by amendments to §419.159, concern-
ing level of care (LOC) determination, and §419.164, concern-
ing process for enrollment of applicants. In addition, §419.164
is amended to update a reference to a recently adopted depart-
ment rule, Chapter 415, Subchapter D, concerning diagnostic
eligibility for services and supports -- mental retardation priority
population and related conditions.

The amendments to §419.165, concerning maintenance of HCS
Program waiting list, change the length of time an applicant or
the applicant’s legally authorized representative (LAR) has to re-
spond to an mental retardation authority’s (MRA) notification that
a program opening is available to the applicant. The current rule
permits 60 calendar days; the amendments shorten the time to
20 working days. In addition, the amendments allow the MRA to
remove an applicant’s name from the waiting list if the applicant
or the LAR does not respond to the MRA’s attempts to contact
the applicant or LAR during the MRA’s annual update of the its
waiting list. The amendments also add provisions allowing an
applicant’s name to be re-instated to an MRA’s waiting list based
on the department’s review of the circumstances under which the
name was removed.

Clauses (a)(4)(B)(i) and (ii) of §419.164, concerning process for
enrollment of applicants, are restructured to more clearly delin-
eate the actions an MRA must take to enroll an applicant, and
clause (iii) is relettered as new clause (ii).

A hearing to accept public comment concerning the proposed
amendments was held on June 13, 2001, in Austin. No testi-
mony was presented. Written comments were received from the
parent/guardian of a state MR facility resident, Garland; and the
Parent Association for the Retarded of Texas, Austin.

Concerning the amendments to §419.155, two commenters
questioned why the criteria for level-of-care (LOC) I, V, and
VI have been combined under a single LOC designation,
LOC I, while retaining the current LOC VIII designation. The

department responds that because the assignments of LOCs
for the waiver programs are based upon criteria used in the
ICF/MR Program, these rules were revised to be consistent
with changes in the ICF/MR program to be effective September
1, 2001. The revision of the ICF/MR Program rules combined
three levels of care for a diagnosis of mental retardation to one
level of care. Upon implementation of the revision there will be
one level of care for the diagnosis of mental retardation and one
level of care for the diagnosis of a related condition.

Concerning the amendments to §419.165, two commenters
asked what method an MRA uses to contact applicants and
LARs and how the attempts are documented. The commenters
asked if the contact is by registered letter, which requires a
proof of receipt, and whether more than one attempt is made to
contact the applicant or LAR. The department responds that the
contract between the department and an MRA requires MRA
staff to attempt to contact the individual or LAR. If attempts to
contact the individual or LAR are unsuccessful, the MRA must
contact the individual by certified mail, telephone, or face-to-face
to determine continued interest in having the individual’s name
remain on the waiting list. The MRA must document these ef-
forts in the Client Assignment and Registration System (CARE).

The amendments are adopted under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Board of
Mental Health and Mental Retardation with broad rulemaking
authority; the Texas Government Code, §531.021(a), and the
Texas Human Resources Code, §32.021(a), which provide
the Texas Health and Human Services Commission (THHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas; Acts 1995, 74th Texas Legislature,
Chapter 6, §1, (Senate Bill 509), which clarifies the authority of
THHSC to delegate the operation of all or part of a Medicaid
program to a health and human services agency; and the
Human Resources Code, §32.021(c), which provides an agency
operating part of the Medicaid program with the authority to
adopt necessary rules for the proper and efficient operation
of the program. THHSC has delegated to the department the
authority to operate the HCS Program.

§419.164. Process for Enrollment of Applicants.
(a) An applicant or the applicant’s LAR on behalf of the ap-

plicant must submit a written request for HCS Program services to the
MRA serving the area where the applicant wishes to receive services.

(1) The MRA must register the applicant on the MRA’s
waiting list as specified in §419.165 of this title (relating to Mainte-
nance of HCS Program Waiting List).

(2) Upon written notification by the department of a pro-
gram vacancy in the MRA’s local service area, the MRA notifies the
first applicant on the waiting list of the vacancy and begins the en-
rollment process by informing the applicant or the LAR of the appli-
cant’s right to choose between participation in the ICF/MR Program in
a state school setting or a community-based setting, the HCS Program,
or other services. The MRA must document the applicant’s choice
of programs or the LAR’s choice on behalf of the applicant on the
HCS Verification of Choice form. Copies of the HCS Verification of
Choice form are available by contacting the Texas Department of Men-
tal Health and Mental Retardation, Office of Medicaid Administration,
P.O. Box 12668, Austin, Texas 78711-2668.

(3) If the applicant or the LAR chooses participation in the
HCS Program, the MRA will assign a service coordinator who develops
a person-directed plan (PDP) in conjunction with the service planning
team. The service planning team must include the applicant and the
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LAR acting on the applicant’s behalf and may include other persons
chosen by the applicant and the LAR. At minimum, the PDP must in-
clude the following:

(A) a description of the applicant’s current services and
supports, identifying those that will be available if the applicant is en-
rolled in the HCS Program;

(B) a description of outcomes to be achieved for the ap-
plicant through the HCS Program, including determinations of further
service needs through assessments to be accomplished after enrollment,
and justification for each service component to be included in the IPC;

(C) documentation that the type and amount of each ser-
vice component included in the individual’s IPC:

(i) are necessary for the individual to live in the com-
munity, to ensure the individual’s health and welfare in the community,
and to prevent the need for institutional services;

(ii) do not replace existing natural supports or other
non-program sources for the service components; and

(iii) when the proposed IPC includes residential sup-
port, the reasons that the team concluded that supervision and assis-
tance from awake service providers during normal sleeping hours are
required to assure the individual’s health and welfare including but not
limited to the individual’s demonstrated needs for staff intervention to
respond to:

(I) the individual’s medical condition;

(II) a behavior displayed by the individual that
poses a danger to the individual or to others; or

(III) the individual’s need for assistance with ac-
tivities of daily living during normal sleeping hours;

(D) a description of all determinations needed to estab-
lish the applicant’s eligibility for SSI or Medicaid benefits and for a
LOC; and

(E) a description of actions and methods to be used to
reach identified service outcomes, projected completion dates, and per-
son(s) responsible for completion.

(4) The MRA compiles and maintains information neces-
sary to process the applicant’s request, or LAR’s request on behalf of
the applicant, for enrollment in the HCS Program.

(A) If the applicant’s financial eligibility for the HCS
Program must be established, the MRA initiates, monitors, and sup-
ports the processes necessary to obtain a financial eligibility determi-
nation.

(B) The MRA must complete an MR/RC Assessment if
a LOC determination is necessary, in accordance with §419.159 and
§419.161 of this title (relating to Level of Care (LOC) Determination
and Level of Need Assignment, respectively).

(i) The MRA must:

(I) perform or endorse a determination that the
applicant has mental retardation in accordance with Chapter 415, Sub-
chapter D of this title (relating to Diagnostic Eligibility for Services and
Supports -- Mental Retardation Priority Population and Related Con-
ditions); or

(II) verify that the applicant has been diagnosed
by a licensed physician as having a related condition as defined in
§419.203 of this title (relating to Definitions).

(ii) The MRA must administer the ICAP and
recommend a LON assignment to the department in accordance with
§§419.161 and 419.162 of this title (relating Level of Need Assignment
and Department Review of Level of Need (LON), respectively).

(C) The MRA must develop a proposed IPC with the
applicant or the LAR based on the PDP and in accordance with this
subchapter.

(5) The service coordinator must inform the applicant or
the LAR of all available HCS program providers in the local service
area. The service coordinator must:

(A) provide information to the applicant or the LAR re-
garding program providers in the MRA’s local service area;

(B) review the proposed IPC with potential program
providers as requested by the applicant or the LAR;

(C) arrange for meetings/visits with potential program
providers as desired by the applicant or the LAR;

(D) assure that the applicant’s or LAR’s choice of a pro-
gram provider is documented, signed by the applicant or the LAR, and
retained by the MRA in the applicant’s record; and

(E) negotiate/finalize the proposed IPC and the date ser-
vices will begin with the selected program provider. If the service co-
ordinator and the selected program provider are unable to agree on the
proposed IPC, the service coordinator and program provider will con-
sult jointly with the department to achieve resolution.

(b) When the proposed IPC is finalized and the selected pro-
gram provider has agreed to deliver the services delineated on the IPC,
the MRA will submit the enrollment information to the department.
When appropriate, the MRA will also submit supporting documenta-
tion as required in §419.158(b) of this title (relating to Department Re-
view of Individual Plan of Care (IPC)) and §419.162(b) of this title
(relating to Department Review of Level of Need (LON)).

(c) The department will notify the applicant or the LAR, the
selected program provider, and the MRA of its approval or denial of the
applicant’s enrollment. When enrollment is approved, the department
must authorize the applicant’s enrollment in the HCS Program through
the automated enrollment and billing system and issue an enrollment
letter that includes the effective date of the applicant’s enrollment in
the HCS Program.

(d) Upon notification of an applicant’s enrollment approval,
the MRA must provide the selected program provider copies of all en-
rollment documentation, and associated supporting documentation in-
cluding relevant assessment results and recommendations and the ap-
plicant’s PDP.

(e) The selected program provider must not initiate services
until notified of the department’s approval of the individual’s enroll-
ment.

(f) The selected program provider must develop an initial ISP
in accordance with §419.174 of this title (relating to Certification Prin-
ciples: Service Delivery) based on the PDP and IPC as developed by
the service planning team.

(g) When the department assigns a program vacancy to an ap-
plicant who is a member of a specific target group identified in the ap-
proved waiver, the MRA must assist the applicant with the enrollment
process in accordance with this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104168
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: September 1, 2001
Proposal publication date: June 1, 2001
For further information, please call: (512) 206-5232

♦ ♦ ♦
SUBCHAPTER P. HOME AND COMMUNITY-
BASED SERVICES - OBRA (HCS-O) PROGRAM
25 TAC §419.655, §419.659

The Texas Department of Mental Health and Mental Retarda-
tion (department) adopts amendments to §419.655, concern-
ing eligibility criteria, and §419.659, concerning level of care
(LOC) determination, of Chapter 419, Subchapter P, concern-
ing home and community-based services -- OBRA (HCS-O) pro-
gram, without changes to the text as proposed in the July 2,
2001, issue of the Texas Register (26 TexReg 3917).

The amendments to §419.655, concerning eligibility criteria, cor-
respond to revisions in Intermediate Care Facilities for Persons
with Mental Retardation (ICF/MR) Program rules that combine
the criteria for level-of-care (LOC) I, V, and VI under a single LOC
designation, LOC I, while retaining the current LOC VIII desig-
nation. The amendments to §419.659, concerning level of care
(LOC) determination, update references to the new sections of
Chapter 419, Subchapter E, concerning ICF/MR Program rules,
which were approved for adoption in June by the Texas Mental
Health and Mental Retardation Board.

A hearing to accept public comment concerning the proposed
amendments was held on June 13, 2001, in Austin. No testi-
mony was presented. Written comments were received from the
parent/guardian of a state MR facility resident, Garland; and the
Parent Association for the Retarded of Texas, Austin.

Concerning the amendments to §419.655, two commenters
questioned why the criteria for level-of-care (LOC) I, V, and
VI have been combined under a single LOC designation,
LOC I, while retaining the current LOC VIII designation. The
department responds that because the assignments of LOCs
for the waiver programs are based upon criteria used in the
ICF/MR Program, these rules were revised to be consistent
with changes in the ICF/MR program to be effective September
1, 2001. The revision of the ICF/MR Program rules combined
three levels of care for a diagnosis of mental retardation to one
level of care. Upon implementation of the revision there will be
one level of care for the diagnosis of mental retardation and one
level of care for the diagnosis of a related condition.

The amendments are adopted under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Board of
Mental Health and Mental Retardation with broad rulemaking
authority; the Texas Government Code, §531.021(a), and the
Texas Human Resources Code, §32.021(a), which provide
the Texas Health and Human Services Commission (THHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas; Acts 1995, 74th Texas Legislature,
Chapter 6, §1, (Senate Bill 509), which clarifies the authority of
THHSC to delegate the operation of all or part of a Medicaid
program to a health and human services agency; and the

Human Resources Code, §32.021(c), which provides an agency
operating part of the Medicaid program with the authority to
adopt necessary rules for the proper and efficient operation
of the program. THHSC has delegated to the department the
authority to operate the HCS-O Program.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104169
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Effective date: September 1, 2001
Proposal publication date: June 1, 2001
For further information, please call: (512) 206-5232

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT

CHAPTER 65. WILDLIFE
SUBCHAPTER H. PUBLIC LANDS
PROCLAMATION
31 TAC §§65.190, 65.193, 65.197, 65.198, 65.202

The Texas Parks and Wildlife Commission adopts amendments
to §§65.190, 65,193, 65.197, 65.198, and 65.202, concerning
Public Lands Proclamation, without changes to the proposed text
as published in the February 23, 2001, issue of the Texas Reg-
ister (26 TexReg 1680).

The amendment to §65.190, concerning Application, is neces-
sary to clearly identify the properties on which the regulations
apply. The amendment to §65.193, concerning Access Permit
Required and Fees is necessary to provide a mechanism for al-
lowing persons in possession of an Annual Public Hunting Permit
to participate in designated hunts without having to be issued a
Regular Permit; for persons in selected instances to purchase a
Regular Permit for participation in hunts that are other wise re-
stricted to holders of an Annual Public Hunting Permit; to enable
the department to more accurately discern revenues generated
by the various levels of permits; to remove confusion concern-
ing permit requirements of non-hunting adults who are supervis-
ing minors during youth-only hunts, and to allow the department
to retain application fees to defray costs of processing invalid
applications for a Special Permit. The amendment to §65.197,
concerning Reinstatement of Preference Points, is necessary to
avoid the reinstatement of preference points if, due to an error
in processing, a person is drawn for a hunt for which they did
not apply and agrees to accept the hunt. The amendment to
§65.198, concerning Entry, Registration, and Checkout, is nec-
essary to allow the department to supervise access and activity
on public lands by persons hunting under an Annual Public Hunt-
ing Permit (check-in and check-out not currently required) during
a Regular Permit hunt (check-in and check-out required) that is
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also open to persons possessing an Annual Public Hunting Per-
mit. The amendment to §65.202, concerning Minors Hunting on
Public Lands, is necessary to promote public safety by restricting
participation in drawn hunts to persons who have achieved the
minimum age needed to acquire the physical skills and mental
development required to participate in drawn hunts in a compe-
tent and responsible manner.

The amendment to §65.190, concerning Application, updates
the listing of the units of public hunting lands. The amendment to
§65.193, concerning Access Permit Required and Fees, allows
the department to conduct hunts totally or in part by Regular
Permit, makes uniform the permit requirements of supervising
adults during youth-only hunts, and stipulates that the depart-
ment will retain application fees submitted with an invalid appli-
cation for a Special Permit. The amendment to §65.197, con-
cerning Reinstatement of Preference Points, clarifies procedures
for reinstating preference points in drawings for Special Permits.
The amendment to §65.198, concerning Entry, Registration, and
Checkout, conforms the requirements of the section to accom-
modate the changes to §65.193. The amendment to §65.202,
concerning Minors Hunting on Public Lands, establishes a mini-
mum age for participants in Special-Permit hunts.

The department received 28 comments opposing the proposal to
require supervising adults on youth-only hunts to possess a valid
access permit. The department disagrees with the comments
and responds that it is necessary to create a uniform policy for
adults supervising youth hunters. No changes were made as a
result of the comments. The department received 69 comments
in support of adoption of the rule.

The department received 37 comments opposing the proposal
allowing the department to retain application fees submitted with
invalid applications for public hunts. The department disagrees
with the comments and responds that the cost of processing ap-
plications is the same for invalid applications as it is for valid ap-
plications. No changes were made as a result of the comments.
The department received 57 comments in support of adoption of
the rule.

The department received one comment in opposition to the pro-
posal to require all participants in hunts conducted by Regular
Permit to check in and check out. The department disagrees with
the comment and responds that the need to monitor the number
of hunters on a particular Regular Permit hunt necessitates a
check in and check out requirement; thus, it is also necessary
to require the same of a person participating in a Regular Per-
mit hunt under the privileges of an Annual Public Hunting Permit.
No changes were made as a result of the comment. The depart-
ment received 86 comments in support of adoption of the rule.

The department received 32 comments in opposition to the pro-
posal to reinstate preference points to persons erroneously se-
lected for a hunt and who elect to decline participation. The de-
partment disagrees with the comments and responds that under
the current regulations, a person erroneously selected for a hunt
must forfeit their preference point regardless of whether or not
they participate in the hunt. The department feels this in un-
fair, and accordingly will allow persons in such circumstances to
decline the hunt without loss of preference points. No changes
were made as a result of the comment. The department received
42 comments in support of adoption of the rule.

The department received 14 comments in opposition to the pro-
posal to require applicants in drawings for special hunts to be
at least eight years of age of at the time of the application. The

department disagrees with the comments and responds that be-
cause of the small number of hunts available and the high de-
mand, it is necessary to ensure that applicants selected for par-
ticipation in special hunts are reasonably capable of taking ad-
vantage of the opportunity if selected. No changes were made
as a result of the comment. The department received 82 com-
ments in support of adoption of the rule.

The department received one comment opposing adoption of the
proposed rules on the basis that units of the state park system
are not listed in §65.190, concerning Applicability, and therefore
should not be used for public hunting. The department disagrees
with the comment and responds that under Parks and Wildlife
Code, Chapter 62, Subchapter D, the commission may prescribe
an open season for hunting in state parks, which does not neces-
sitate rulemaking activity by the department. No changes were
made as a result of the comment.

Texas Wildlife Association commented in favor of adoption of the
proposed rules.

The amendments are adopted under Parks and Wildlife Code,
Chapter 81, Subchapter E, which provides the Parks and
Wildlife Commission with authority to establish an open season
on wildlife management areas and public hunting lands and
authorizes the executive director to regulate numbers, means,
methods, and conditions for taking wildlife resources on wildlife
management areas and public hunting lands; Chapter 12,
Subchapter A, which provides that a tract of land purchased
primarily for a purpose authorized by the code may be used for
any authorized function of the department if the commission
determines that multiple use is the best utilization of the land’s
resources; Chapter 62, Subchapter D, which provides authority,
as sound biological management practices warrant, to prescribe
seasons, number, size, kind, and sex and the means and
method of taking any wildlife; and §42.0177, which authorizes
the commission to modify or eliminate the tagging requirements
of Chapter 42.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 20, 2001.

TRD-200104195
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: August 9, 2001
Proposal publication date: February 23, 2001
For further information, please call: (512) 389-4775

♦ ♦ ♦
SUBCHAPTER N. MIGRATORY GAME BIRD
PROCLAMATION
31 TAC §65.315, §65.319

The Texas Parks and Wildlife Commission adopts amendments
to §65.315 and §65.319, concerning the Migratory Game Bird
Proclamation. Section 65.315 is adopted with changes to the
proposed text as published in the April 27, 2001, issue of the
Texas Register (26 TexReg 3141). Section 65.319 is adopted
without change and will not be republished. The change to
§65.315, concerning Open Seasons and Bag and Possession
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Limits--Early Season Species, does three things. First, the
department’s proposal to implement a 70-day, 12-bird per day
dove season statewide has been altered to retain a 60-day,
15-bird season in the North Zone and to advance the opening of
the late split in the South Zone from December 26 to December
22. Second, the change removes seasons and bag limits for
sandhill cranes, which will be relocated in §65.318, concerning
Open Seasons and Bag and Possession Limits--Late Season
Species, when that section is adopted in late August. Third, the
season dates for dove in the special white-wing dove area are
separated from the south zone season dates for clarity’s sake.

The amendments generally are necessary to implement com-
mission policy to provide the maximum hunter opportunity pos-
sible under frameworks issued by the U.S. Fish and Wildlife Ser-
vice, and to discharge the department’s statutory duty to manage
the migratory game bird resources of this state. Specifically, the
amendment to §65.315 is necessary to establish the time peri-
ods during which it is lawful to hunt certain migratory game birds
and to specify the number of migratory game birds that may be
taken by individual hunters. The amendment to §65.319 is nec-
essary for the same reasons.

The amendment to §65.315 will function by establishing an open
season for various species of migratory game birds and speci-
fying bag limits. The amendment to §65.319 will function in the
same manner, but with respect to hunting by means of falconry.

The department received 475 comments concerning adoption
of the proposed rules, 83 of them following publication of the
proposal in the Texas Register. Of the 475 comments, the pro-
posal to replace the current 60-day/15-bird dove season with a
70-day/12-bird season was favored by 44% of the commenters.
With respect to implementation in the various zones, the pro-
posal was favored by 18% in the North Zone, 60% in the Central
Zone, and 64% in the South Zone. Of the 83 comments received
following the publication of the proposal in the Texas Register,
seven commenters opposed adoption of a 12-bird/70-day dove
season in the South Zone. The department disagrees with the
comments and responds that harvest and hunter surveys indi-
cate that the longer season and lower bag limit is favored by
hunters in the South Zone and will not adversely affect hunter
success. No changes were made as a result of the comments.
Ten persons commented in favor of a 12-bird/70-day season for
doves in the South Zone. Five commenters opposed adoption of
a 12-bird/70-day dove season in the Central Zone. The depart-
ment disagrees with the comments and responds that harvest
and hunter surveys indicate that the longer season and lower
bag limit is favored by hunters in the Central Zone and will not
adversely affect hunter success. No changes were made as a
result of the comments. Ten persons commented in favor of a
12-bird/70-day season for doves in the Central Zone. Ten com-
menters opposed adoption of a 12-bird/70-day dove season in
the North Zone, stating that the northern part of the state holds
doves for a smaller period of time compared to the zones to the
south, and that therefore the shorter season and higher bag limit
was more advantageous for hunters in that zone. The depart-
ment agrees with the comments and has made changes accord-
ingly. The department received ten comments in support of a
12-bird/70-day season for doves in the North Zone. The depart-
ment received 14 comments concerning the placement of the ten
additional days of dove-hunting opportunity created in the South
and Central Zones. One commenter wanted the ten days to
be added before Christmas, five commenters favored late Octo-
ber, one commenter favored late November or early December,

one commenter favored early January, and six commenters fa-
vored eliminating the split season and keeping the season open
straight through October instead. The department weighed pub-
lic comment, hunter preference survey data, and harvest data,
and elected to retain the split season in both zones, adopting the
season dates as proposed for the Central Zone (which provide
for a season running through October) and opening the second
half of the South Zone split season four days earlier. The de-
partment did not disagree with any of the comments, but made
the selection based on the preferences of the greatest number of
hunters and the highest probabilities of hunter success. The de-
partment received three comments opposing all-day dove hunt-
ing and requesting half-day hunting instead, on the basis that
dove populations cannot withstand the pressure of all-day hunt-
ing. The department disagrees with the comments and responds
that there is no biological evidence to suggest that dove popu-
lations are declining due to hunting pressure. No changes were
made as a result of the comments. The department received
three comments requesting that zone boundaries be altered.
The department disagrees with the comments and responds that
such changes are not possible at this time, since they would have
to have received prior approval by the U.S. Fish and Wildlife Ser-
vice, and that in any event, no such changes are viewed as nec-
essary. No changes were made as a result of the comments.
The department received one comment requesting that baiting
regulations be revised to allow hunting near feeders. The depart-
ment disagrees with the comment and responds that because
baiting regulations are established independently by the federal
government, the department has no authority to liberalize them.
No changes were made as a result of the comment. One com-
menter opposed adoption of the proposed rules, stating that 29%
of hunting fatalities occurred while persons were hunting doves,
and requested that the season be closed. The department dis-
agrees with the commenter and responds that although hunting
is an inherently dangerous activity due to the presence and use
of firearms, nearly all hunting accidents are preventable, which
is why the department places a high emphasis on hunter educa-
tion and hunter safety. No changes were made as a result of the
comment.

Texas Wildlife Association commented in favor of adoption of the
proposed rules.

The amendments are adopted under Parks and Wildlife Code,
Chapter 64, which authorizes the Commission and the Executive
Director to provide the open season and means, methods, and
devices for the hunting and possessing of migratory game birds.

§65.315. Open Seasons and Bag and Possession Limits--Early Sea-
son

(a) Rails.

(1) Dates: September 15 - 30, 2001 and October 27 - De-
cember 19, 2001.

(2) Daily bag and possession limits:

(A) king and clapper rails: 15 in the aggregate per day;
30 in the aggregate in possession.

(B) sora and Virginia rails: 25 in the aggregate per day;
25 in the aggregate in possession.

(b) Dove seasons.

(1) North Zone.

(A) Dates: September 1 - October 30, 2001.
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(B) Daily bag limit: 15 mourning doves, white-winged
doves, and white-tipped (white-fronted) doves in the aggregate, includ-
ing no more than two white-tipped doves per day;

(C) Possession limit: 30 mourning doves,
white-winged doves, and white-tipped doves in the aggregate,
including no more than four white-tipped doves in possession.

(2) Central Zone.

(A) Dates: September 1 - October 28, 2001, and De-
cember 26, 2001 - January 6, 2002.

(B) Daily bag limit: 12 mourning doves, white-winged
doves, and white-tipped (white-fronted) doves in the aggregate, includ-
ing no more than two white-tipped doves per day;

(C) Possession limit: 24 mourning doves,
white-winged doves, and white-tipped doves in the aggregate,
including no more than four white-tipped doves in possession.

(3) South Zone.

(A) Dates: Except in the special white-winged dove
area as defined in §65.314 of this title (relating to Zones and Bound-
aries for Early Season Species), September 21 - November 4, 2001,
and December 22, 2001 - January 15, 2002.

(B) Daily bag limit: 12 mourning doves, white-winged
doves, and white-tipped (white-fronted) doves in the aggregate, includ-
ing no more than two white-tipped doves per day;

(C) Possession limit: 24 mourning doves,
white-winged doves, and white-tipped doves in the aggregate,
including no more than four white-tipped doves in possession.

(4) Special white-winged dove area.

(A) Dates: September 1, 2, 8, and 9, 2001, September
21 - November 4, 2001 and December 22, 2001 - January 11, 2002.

(B) Daily bag limit: 10 white-winged doves, mourning
doves, and white-tipped (white-fronted) doves, in the aggregate to in-
clude no more than five mourning doves and two white-tipped doves
per day;

(C) Possession limit: 20 white-winged doves, mourn-
ing doves, and white-tipped doves in the aggregate to include no more
than 10 mourning doves and four white-tipped doves in possession.

(c) Gallinules.

(1) Dates: September 15 - 30, 2001, and October 27 - De-
cember 19, 2001.

(2) Daily bag and possession limits: 15 in the aggregate per
day; 30 in the aggregate in possession.

(d) September teal-only season.

(1) Dates: September 15 - 30, 2001.

(2) Daily bag and possession limits: four in the aggregate
per day; eight in the aggregate in possession.

(e) Red-billed pigeons, and band-tailed pigeons. No open sea-
son.

(f) Shorebirds. No open season.

(g) Woodcock: December 18, 2001 - January 31, 2002. The
daily bag limit is three. The possession limit is six.

(h) Common snipe (Wilson’s snipe or jacksnipe): October 20,
2001 - February 3, 2002. The daily bag limit is eight. The possession
limit is 16.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 20, 2001.

TRD-200104196
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: August 9, 2001
Proposal publication date: April 27, 2001
For further information, please call: (512) 389-4775

♦ ♦ ♦
PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 363. FINANCIAL ASSISTANCE
PROGRAMS
SUBCHAPTER A. GENERAL PROVISIONS
DIVISION 3. FORMAL ACTION BY THE
BOARD
31 TAC §363.33

The Texas Water Development Board (board) adopts amend-
ment to 31 TAC §363.33, concerning the Interest Rates for Loans
and Purchase of Board’s Interest in State Participation Projects
without change to the proposed amendment as published in the
June 1, 2001 issue of the Texas Register (26 TexReg 3918) and
will not be republished. The changes are adopted to set the inter-
est rates for revenue bonds when revenue bonds constitute the
consideration for the purchase of the board’s interest in a state
participation project by a political subdivision.

Section 363.33(b) of the board rules sets lending rates for loans
from the Texas Water Development Funds, the EDAP Account,
and for funds provided by the board under the State Participation
Account. However, the rules do not contemplate the establish-
ment of a lending rate for a revenue bond exchanged by a politi-
cal subdivision for the purchase of a state facility.

The amendment to §363.33(b) is adopted to establish a new
lending rate schedule for revenue bonds accepted by the board
in connection with the sale of state facilities. The determinative
factor in setting this lending rate is the existence of outstanding
board debt in connection with the board’s purchase of its inter-
est in a state participation project. If no board debt was incurred
in the board’s initial purchase of its interest in a facility, the in-
terest rate is set at the prevailing lending rate for funds from the
State Participation Account. If board debt was incurred in the
board’s initial purchase of its interest in a facility, the interest rate
is based on the rate in effect at the time the board provided the
funds through the issuance of bonds to participate in the project.
This lending rate structure maximizes the ability of the board to
match incoming revenues with outstanding debt service while
promoting flexibility in the method by which political subdivisions
can buy back the interest in a state facility.

No comments were received on the proposed amendments.

The amendments are adopted under the authority of the Texas
Water Code, §6.101 and §15.737.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104164
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: August 7, 2001
Proposal publication date: June 1, 2001
For further information, please call: (512) 463-7981

♦ ♦ ♦
31 TAC §363.34

The Texas Water Development Board (the board) adopts new
31 TAC §363.34, Financial Guarantees for Political Subdivision
Bonds and Required Reserves, without change to the proposed
new section as published in the June 1, 2001 issue of the Texas
Register (26 TexReg 3919) and will not be republished. Chap-
ter 363 governs the administration of the Water Assistance Fund
and the Development Funds I and II. The new section is adopted
to describe the minimum criteria that financial guarantors must
meet in order to provide insurance for municipal bond debt pay-
ments owed to the board.

The board currently holds approximately $1,500,000,000 in polit-
ical subdivision bonds which are insured. Additionally, the board
holds approximately $99,700,000 in political subdivision bonds
which have provided surety policies in place of cash reserve
funds. These financial guarantees are expressed through poli-
cies of insurance or surety bonds which are written by major
national insurance companies. The presence of these financial
guarantees in the board’s portfolio serves to enhance the board’s
credit ratings, which result in interest savings to the board and its
applicants. The criteria for financial guarantors ensures that the
financial guarantors have AAA rating from national rating agen-
cies. The criteria is considered essential to safeguard the stabil-
ity of the board’s portfolio of municipal bonds.

There were no comments received on the proposed new section.

The new section is adopted under the authority of the Texas Wa-
ter Code, §6.101, which provides the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104167
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: August 7, 2001
Proposal publication date: June 1, 2001
For further information, please call: (512) 463-7981

♦ ♦ ♦

CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND
SUBCHAPTER D. BOARD ACTION ON
APPLICATION
31 TAC §371.53

The Texas Water Development Board (the board) adopts new
31 TAC §371.53, Financial Guarantees for Political Subdivision
Bonds and Required Reserves, without change to the proposed
new section as published in the June 1, 2001 issue of the Texas
Register (26 TexReg 3919 and 3920) and will not be republished.
Chapter 371 governs the administration of the Drinking Water
State Revolving Fund. The new section is adopted to describe
the minimum criteria that financial guarantors must meet in order
to provide insurance for municipal bond debt payments owed to
the board.

The board currently holds approximately $1,500,000,000 in polit-
ical subdivision bonds which are insured. Additionally, the board
holds approximately $99,700,000 in political subdivision bonds
which have provided surety policies in place of cash reserve
funds. These financial guarantees are expressed through poli-
cies of insurance or surety bonds which are written by major
national insurance companies. The presence of these financial
guarantees in the board’s portfolio serves to enhance the board’s
credit ratings, which result in interest savings to the board and its
applicants. The criteria for financial guarantors ensures that the
financial guarantors have AAA rating from national rating agen-
cies. The criteria is considered essential to safeguard the stabil-
ity of the board’s portfolio of municipal bonds.

There were no comments received on the proposed new section.

The new section is adopted under the authority of the Texas Wa-
ter Code, §6.101, which provides the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104165
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: August 7, 2001
Proposal publication date: June 1, 2001
For further information, please call: (512) 463-7981

♦ ♦ ♦
CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND
SUBCHAPTER A. GENERAL PROVISIONS
DIVISION 4. BOARD ACTION ON
APPLICATIONS
31 TAC §375.53
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The Texas Water Development Board (the board) adopts new
31 TAC §375.53, Financial Guarantees for Political Subdivision
Bonds and Required Reserves, without change to the proposed
new section as published in the June 1, 2001 issue of the Texas
Register (26 TexReg 3920 and 3921) and will not be republished.
Chapter 375 governs the administration of the Clean Water State
Revolving Fund. The new section is adopted to describe the
minimum criteria that financial guarantors must meet in order to
provide insurance for municipal bond debt payments owed to the
board.

The board currently holds approximately $1,500,000,000 in polit-
ical subdivision bonds which are insured. Additionally, the board
holds approximately $99,700,000 in political subdivision bonds
which have provided surety policies in place of cash reserve
funds. These financial guarantees are expressed through poli-
cies of insurance or surety bonds which are written by major
national insurance companies. The presence of these financial
guarantees in the board’s portfolio serves to enhance the board’s
credit ratings, which result in interest savings to the board and its
applicants. The criteria for financial guarantors ensures that the
financial guarantors have AAA rating from national rating agen-
cies. The criteria is considered essential to safeguard the stabil-
ity of the board’s portfolio of municipal bonds.

There were no comments received on the proposed new section.

The new section is adopted under the authority of the Texas Wa-
ter Code, §6.101, which provides the Texas Water Development
Board with the authority to adopt rules necessary to carry out
the powers and duties in the Water Code and other laws of the
State.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001

TRD-200104166
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: August 7, 2001
Proposal publication date: June 1, 2001
For further information, please call: (512) 463-7981

♦ ♦ ♦
PART 20. EDWARDS AQUIFER
AUTHORITY

CHAPTER 707. PROCEDURE BEFORE THE
AUTHORITY
INTRODUCTION

The Edwards Aquifer Authority ("Authority") adopts amendments
to §§707.309, 707.405, 707.515, and 707.605 of its rules in order
to correct errors in the text of those rules as published in the
Texas Register and codified in the Texas Administrative Code.
The sections are adopted without changes to the proposed text
as published in the May 18, 2001, issue of the Texas Register
(26 TexReg 3601).

BRIEF EXPLANATION OF EACH AMENDMENT

On October 10, 2000, the Authority issued a final order adopting
its Chapter 707 rules (relating to Procedure Before the Authority).
That final order was published in the November 3, 2000 issue of
the Texas Register (25 TexReg 10944-10979) (2000).

Six inconsistencies appear in these rules as published in the
Texas Register and as codified in Title 31, Texas Administrative
Code. By the term "inconsistencies," the Authority refers to in-
stances in which the language that was published in the Texas
Register and codified in the Texas Administrative Code does not
reflect the language adopted by the Board of Directors of the
Authority ("Board"), as reflected in the Board minutes on file at
the Authority’s offices. The amendments that are the subject of
this notice are proposed to correct these inconsistencies. As a
result of these amendments, the Authority’s rules, as codified
in the Texas Administrative Code, will reflect the rules that were
approved by the Board. The following is a brief description and
explanation of each amendment.

Section 707.309 of the Authority’s rules concerns the require-
ments for well owners to file an application for a permit to install
or modify a meter. The second sentence of that section, as pub-
lished in the Texas Register and codified in the Texas Adminis-
trative Code, contains a typographical error whereby the word
that was intended to read "modify" mistakenly reads "moAdify."
The Authority adopts to amend §707.309 to correct this error.

Section 707.405 of the Authority’s rules lists required contents
for an application for an initial regular permit. Subsection (3) of
that section, as published in the Texas Register and codified in
the Texas Administrative Code, requires such an application to
contain "the proposed maximum rate of withdrawal . . . ." The
rule that the Board adopted requires the application to contain
"the maximum rate of withdrawal . . . ." The word "proposed"
was mistakenly published in the Texas Register and codified in
the Texas Administrative Code. In addition, subsection (4) of
that section, as published in the Texas Register and codified in
the Texas Administrative Code, requires such an application to
contain "the method to be used to withdraw groundwater. . .
." The rule that the Board adopted requires the application to
contain "the method used to withdraw groundwater. . . ." The
words "to be" were mistakenly published in the Texas Register
and codified in the Texas Administrative Code. The Authority
adopts to amend §707.405 to correct these errors.

Section 707.515 delegates authority to the general manager to
take action on behalf of the Board. Paragraph (1) of subsection
(b) of that section, as published in the Texas Register and codi-
fied in the Texas Administrative Code, lists "applications for new
well construction permits" as one type of application that the gen-
eral manager may grant. The version of §707.515(b)(1) that the
Board adopted lists "applications for well construction permits."
The word "new" was mistakenly published in the Texas Register
and codified in the Texas Administrative Code. In addition, para-
graph (4) of subsection (b) of that section, as published in the
Texas Register and codified in the Texas Administrative Code,
lists "applications to: (1) transfer interim authorization status and
amend applications for initial regular permit; and (2) transfer and
amend permit in all instances other than when the location of
the point of withdrawal is proposed to be transferred from west
of Cibolo Creek to east of Cibolo Creek." However, the version
of § 707.515(b)(4) that the Board adopted applies the qualify-
ing language, "in all instances other than when the location of
the point of withdrawal is proposed to be transferred from west
of Cibolo Creek to east of Cibolo Creek" to both applications to
transfer interim authorization status and amend applications for
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initial regular permit and to applications to transfer and amend
permit. The version of §707.515(b)(4) published in the Texas
Register and codified in the Texas Administrative Code mistak-
enly applies the qualifying language only to applications to trans-
fer and amend permit. The Authority adopts to amend §707.515
to correct these errors.

Section 707.605 provides procedures for the processing of re-
quests for contested case hearings by the Authority. Subsection
(c) of that section pertains to the notice that is required to be pro-
vided by the docket clerk regarding the Board’s consideration of
such a request. The first sentence of that subsection, as pub-
lished in the Texas Register and codified in the Texas Adminis-
trative Code, contains a typographical error whereby the docket
clerk is required to give notice of the Board’s consideration of the
hearing requests "30 days prior to the first meeting at which the
board considers the request." The rule that the Board adopted
requires the docket clerk to provide such notice "30 days prior to
the first meeting at which the board considers the request." The
Authority adopts to amend §707.605 to correct this error.

No comments were received regarding adoption of the amend-
ments.

SUBCHAPTER D. REQUIREMENTS TO FILE
APPLICATIONS AND REGISTRATION
31 TAC §707.309

STATEMENT OF AUTHORITY TO ADOPT RULES

The rules were originally adopted and are now being amended
under §§1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.15(a), 1.15(b),
1.15(c), 1.16(a), 1.16(b), 1.16(d), and 1.24(c) of the Edwards
Aquifer Authority Act (Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas General Laws 2350,
2358-59, as amended by Act of May 29, 1995, 74th Legislature,
Regular Session, Chapter 261, 1995 Texas General Laws
2505, Act of May 16, 1995, 74th Legislature, Regular Session,
Chapter 524, 1995 Texas General Laws 3280, and Act of May
6, 1999, 76th Legislature, Regular Session, Chapter 163, 1999
Texas General Laws 634 ("Act") and section 2001.004(1) of the
Texas Administrative Procedure Act (TEXAS GOVERNMENT
CODE ANNOTATED §§2001.001-.902 (Vernon 2000) ("APA").

Section 1.08(a) of the Act provides that the Authority "has all
of the powers, rights, and privileges necessary to manage,
conserve, preserve, and protect the aquifer and to increase
the recharge of, and prevent the waste or pollution of water
in, the aquifer." This section provides the Authority with broad
and general powers to take actions as necessary to manage,
conserve, preserve, and protect the aquifer and to increase the
recharge of, and prevent the waste or pollution of water in, the
aquifer.

Section 1.11(a) of the Act provides that the Board "shall adopt
rules necessary to carry out the authority’s powers and duties
under (Article 1 of the Act), including rules governing procedures
of the board and the authority." This section requires the Board
to adopt rules as necessary to implement the various substan-
tive programs set forth in the Act related to the Edwards Aquifer,
including, in particular, administrative procedures of the Author-
ity.

Section 1.11(b) of the Act requires the Authority to "ensure
compliance with permitting, metering, and reporting require-
ments and shall regulate permits." This section, in conjunction
with §§1.11(a) and (h) of the Act, and section 2001.004(1)

of the APA, requires the Authority to establish procedures
related to the filing and processing of various applications and
registrations with the Authority.

Section 1.11(h) of the Act provides, among other things, that the
Authority is "subject to" the APA. Pursuant to this section, the
Authority is required to comply with the APA in connection with
its rulemaking, even though the Authority is not a state agency
and would therefore otherwise not generally be subject to APA
requirements. Section 2001.004(1) of the APA requires agen-
cies subject to the APA to "adopt rules of practice stating the
nature and requirements of all available formal and informal pro-
cedures."

Section 1.15(a) of the Act directs the Authority to manage with-
drawals from the aquifer and manage all withdrawal points from
the aquifer as provided by the Act. This section, in conjunction
with §§1.11(a) and (h) of the Act, and section 2001.004(1) of the
APA, requires the Authority to adopt procedural rules that would
allow the Authority to fulfill these mandates.

Section 1.15(b) of the Act states that "except as provided by
§1.17 and §1.33 of (Article 1 of the Act), a person may not
withdraw water from the aquifer or begin construction of a well
or other works designed for the withdrawal of water from the
aquifer without obtaining a permit from the authority." This
section, in conjunction with §§1.11(a) and (h) of the Act, and
section 2001.004(1) of the APA, requires the Authority to adopt
procedural rules that will implement this limitation.

Section 1.15(c) of the Act allows the Authority to issue regular
permits, term permits, and emergency permits. This section,
in conjunction with §§1.11(a) and (h) of the Act, and section
2001.004(1) of the APA, empowers the Authority to establish pro-
cedures related to the filing and processing of applications for ini-
tial and additional regular permits, term permits and emergency
permits.

Section 1.16(a) of the Act allows an existing user to apply for an
initial regular permit by filing a declaration of historical use. This
section, in conjunction with §§ 1.11(a) and (h) of the Act, and
section 2001.004(1) of the APA, requires the Authority to adopt
procedural rules governing the filing and processing of such ap-
plications or declarations.

Section 1.16(b) of the Act sets forth certain requirements con-
cerning an existing user’s declaration of historical use and an
applicant’s payment of application fees required by the Board.
This section, in conjunction with §§1.11(a) and (h) of the Act, and
section 2001.004(1) of the APA, requires the Authority to adopt
procedural rules that will implement these requirements.

Section 1.16(d) of the Act requires the Board to grant an initial
regular permit to an existing user who: (1) files a declaration
and pays fees as required by this section; and (2) establishes by
convincing evidence beneficial use of underground water from
the aquifer. This section, in conjunction with §§1.11(a) and (h)
of the Act, and section 2001.004(1) of the APA, requires the Au-
thority to adopt procedural rules that will allow the Authority to
fulfill this mandate.

The articles or sections of the Act or any other code that are
affected by the proposed rule are: §§1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.15(a), 1.15(c), 1.16(a), 1.16(b), 1.16(d), and 1.24(c)
of the Act, and section 2001.004(1) of the APA. The sections of
Chapter 31, Texas Administrative Code, that are to be affected
are §§707.309, 707.405, 707.515, and 707.605.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104153
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
SUBCHAPTER E. REQUIREMENTS FOR
APPLICATIONS AND REGISTRATION
31 TAC §707.405

These rules were originally adopted and are now being amended
under §§1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.15(a), 1.15(b),
1.15(c), 1.16(a), 1.16(b), 1.16(d), and 1.24(c) of the Edwards
Aquifer Authority Act (Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas General Laws 2350,
2358-59, as amended by Act of May 29, 1995, 74th Legislature,
Regular Session, Chapter 261, 1995 Tex Gen. Laws 2505, Act
of May 16, 1995, 74th Legislature, Regular Session, Chapter
524, 1995 Texas General Laws 3280, and Act of May 6, 1999,
76th Legislature, Regular Session, Chapter 163, 1999 Texas
General Laws 634 ("Act") and section 2001.004(1) of the Texas
Administrative Procedure Act (TEXAS GOVERNMENT CODE
ANNOTATED §§2001.001-.902 (Vernon 2000) ("APA").

The articles or sections of the Act or any other code that are
affected by the proposed rule are: §§1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.15(a), 1.15(c), 1.16(a), 1.16(b), 1.16(d), and 1.24(c)
of the Act, and section 2001.004(1) of the APA. The sections of
Chapter 31, Texas Administrative Code, that are to be affected
are §§707.309, 707.405, 707.515, and 707.605.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104154
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
SUBCHAPTER F. ACTIONS ON
APPLICATIONS AND REGISTRATIONS
BY THE AUTHORITY
31 TAC §707.515

These rules were originally adopted and are now being amended
under §§1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.15(a), 1.15(b),

1.15(c), 1.16(a), 1.16(b), 1.16(d), and 1.24(c) of the Edwards
Aquifer Authority Act (Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas General Laws 2350,
2358-59, as amended by Act of May 29, 1995, 74th Legislature,
Regular Session, Chapter 261, 1995 Tex Gen. Laws 2505, Act
of May 16, 1995, 74th Legislature, Regular Session, Chapter
524, 1995 Texas General Laws 3280, and Act of May 6, 1999,
76th Legislature, Regular Session, Chapter 163, 1999 Texas
General Laws 634 ("Act") and section 2001.004(1) of the Texas
Administrative Procedure Act (TEXAS GOVERNMENT CODE
ANNOTATED §§2001.001-.902 (Vernon 2000) ("APA").

The articles or sections of the Act or any other code that are
affected by the proposed rule are: §§1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.15(a), 1.15(c), 1.16(a), 1.16(b), 1.16(d), and 1.24(c)
of the Act, and section 2001.004(1) of the APA. The sections of
Chapter 31, Texas Administrative Code, that are to be affected
are §§707.309, 707.405, 707.515, and 707.605.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104155
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
SUBCHAPTER G. PROCEDURES FOR
CONTESTED CASE HEARINGS ON
APPLICATIONS
31 TAC §707.605

These rules were originally adopted and are now being amended
under §§1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.15(a), 1.15(b),
1.15(c), 1.16(a), 1.16(b), 1.16(d), and 1.24(c) of the Edwards
Aquifer Authority Act (Act of May 30, 1993, 73rd Legislature,
Regular Session, Chapter 626, 1993 Texas General Laws 2350,
2358-59, as amended by Act of May 29, 1995, 74th Legislature,
Regular Session, Chapter 261, 1995 Texas General Laws
2505, Act of May 16, 1995, 74th Legislature, Regular Session,
Chapter 524, 1995 Texas General Laws 3280, and Act of May
6, 1999, 76th Legislature, Regular Session, Chapter 163, 1999
Texas General Laws 634 ("Act") and section 2001.004(1) of the
Texas Administrative Procedure Act (TEXAS GOVERNMENT
CODE ANNOTATED §§2001.001-.902 (Vernon 2000) ("APA").

The articles or sections of the Act or any other code that are
affected by the proposed rule are: §§1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.15(a), 1.15(c), 1.16(a), 1.16(b), 1.16(d), and 1.24(c)
of the Act, and section 2001.004(1) of the APA. The sections of
Chapter 31, Texas Administrative Code, that are to be affected
are §§707.309, 707.405, 707.515, and 707.605.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

26 TexReg 5832 August 3, 2001 Texas Register



TRD-200104156
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
CHAPTER 711. GROUNDWATER
WITHDRAWAL PERMITS
INTRODUCTION

The Edwards Aquifer Authority ("Authority") adopts amendments
to §§711.68, 711.100, 711.102, 711.104, 711.112, 711.134,
711.176, 711.302, 711.338, 711.402 and 711.406 of its rules
in order to correct errors in the text of those rules as published
in the Texas Register and codified in the Texas Administrative
Code. The sections are adopted without changes to the
proposed text as published in the May 18, 2001, issue of the
Texas Register (26 TexReg 3606).

BRIEF EXPLANATION OF EACH AMENDMENT

On October 10 and 11, 2000, and on December 18, 2000, the
Authority issued final orders adopting its Chapter 711 rules (re-
lating to Groundwater Withdrawal Permits). Those final orders
were published in the November 3, 2000, and the January 12,
2001, issues of the Texas Register (25 TexReg 10996-11076)
(2000) (adopting Subchapters A, B, E, F, G, and I of Chapter
711), (26 TexReg 633-688) (2001) (adopting Subchapters C, D,
H, K, L, and M of Chapter 711).

Sixteen inconsistencies appear in these rules as published in the
Texas Register and as codified in Title 31, Texas Administrative
Code. By the term "inconsistencies," the Authority refers to in-
stances in which the language that was published in the Texas
Register and codified in the Texas Administrative Code does not
reflect the language adopted by the Board of Directors of the
Authority ("Board"), as reflected in the Board minutes on file at
the Authority’s offices. The amendments that are the subject of
this notice are proposed to correct these inconsistencies. As a
result of these amendments, the Authority’s rules, as codified
in the Texas Administrative Code, will reflect the rules that were
approved by the Board. The following is a brief description and
explanation of each amendment.

Section 711.68 of the Authority’s rules specifies the uses to
which water withdrawn from a well during the interim autho-
rization period may be placed. Section 711.68, as published
in the Texas Register and codified in the Texas Administrative
Code, states that "during the interim authorization period, a
person owning a well qualifying for interim authorization status
may beneficially use groundwater withdrawn from the aquifer
through the well only for the purpose(s) of use designated in
the person’s declaration and falling within one or more of the
following categories...." The version of section 711.68 adopted
by the Board states that "during the interim authorization period,
a person owning a well qualifying for interim authorization status
may beneficially use groundwater withdrawn from the aquifer
through the well for the purpose(s) of use designated in the per-
son’s declaration and falling within one or more of the following
categories...." The word "only" was mistakenly published in the
Texas Register and codified in the Texas Administrative Code.

The Authority adopts to amend section 711.68 to correct this
error.

Section 711.100 of the Authority’s rules identifies those who may
apply for an additional regular permit, states when such an appli-
cation may be made, describes the attributes of such a permit,
and lists the elements that an applicant must prove in order to
be granted such a permit. Subparagraph (B) of subsection (j) of
that section, as published in the Texas Register and codified in
the Texas Administrative Code, mistakenly contains the phrase
"of this chapter." The version of subparagraph (B) adopted by
the Board does not include that phrase. The Authority adopts to
amend section 711.100 to correct this error.

Section 711.102 of the Authority’s rules identifies those who may
apply for a term permit, states when such an application may be
made, describes the attributes of that type of permit, and lists
the elements that an applicant must prove in order to be granted
such a permit. Paragraph (14) of subsection (f) of that section,
as published in the Texas Register and codified in the Texas Ad-
ministrative Code, mistakenly includes the plural term "systems"
instead of the singular "system." The version of paragraph (14)
adopted by the Board uses the singular. The Authority adopts to
amend section 711.102 to correct this error.

Section 711.104 of the Authority’s rules identifies those who may
apply for an emergency permit, describes the attributes of that
type of permit, and lists the elements that an applicant must
prove in order to be granted such a permit. Paragraph (7) of
subsection (e) of that section, as published in the Texas Reg-
ister and codified in the Texas Administrative Code, mistakenly
includes the adjective "beneficial" instead of the adverb "benefi-
cially." The version of paragraph (7) adopted by the Board uses
the adverb "beneficially." The Authority adopts to amend section
711.104 to correct this error.

Section 711.112 of the Authority’s rules identifies the contents
of well construction permits issued by the Authority. Subsection
(13) of that section, as published in the Texas Register and cod-
ified in the Texas Administrative Code, mistakenly contains the
phrase "of the chapter" instead of the phrase "of this chapter."
The version of paragraph (13) adopted by the Board includes
the phrase "of this chapter." The Authority adopts to amend sec-
tion 711.112 to correct this error.

Section 711.134 of the Authority’s rules lists the conditions to
which all groundwater withdrawal permits issued by the Authority
are subject. Paragraph (14) of that section, as published in the
Texas Register and codified in the Texas Administrative Code,
mistakenly includes the word "and" at the end of that subsec-
tion. The version of paragraph (14) adopted by the Board does
not include the word "and" at the end of that subsection. The
Authority adopts to amend section 711.134 to correct this error.

Section 711.176 of the Authority’s rules establishes and explains
how groundwater withdrawal amounts in initial regular permits
will be determined. Subsection (b) of that section sets forth the
method of calculating a groundwater withdrawal amount under
six different scenarios. Subsection (b) of that section, as pub-
lished in the Texas Register and codified in the Texas Administra-
tive Code, mistakenly includes the plural word "amounts" instead
of the singular "amount." The version of subsection (b) adopted
by the Board uses the singular. The Authority adopts to amend
section 711.176 to correct this error.

Subsection (c) of section 711.176 explains that initial regular
permits may be issued with provisional groundwater withdrawal
amounts. Subsection (c), as published in the Texas Register
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and codified in the Texas Administrative Code, contains several
punctuation errors. Specifically, it does not include a period af-
ter the phase "groundwater withdrawal amount" in the first sen-
tence. Also, it includes a period after the parenthetical "(relat-
ing to Proportional Adjustment of Initial Regular Permits)" and
begins a new sentence immediately following that parenthetical.
The version of subsection (c) adopted by the Board includes a
period after the phase "groundwater withdrawal amount" in the
first sentence and a comma (instead of a period) after the par-
enthetical. The Authority adopts to amend section 711.176 to
correct these errors as well.

Section 711.302 of the Authority’s rules concerns the authority
of the Board to issue an order increasing the cap on permitted
withdrawals and lists several findings that the Board must make
in order to allow for such action. Subsection (1) of that section
lists one of those findings and, as published in the Texas Regis-
ter and codified in the Texas Administrative Code, refers to "Co-
mal Springs and San Marcos Springs." The version of section
711.302 adopted by the Board refers to "Comal Springs or San
Marcos Springs." The Authority adopts to section 711.302 to cor-
rect this error.

Section 711.338 of the Authority’s rules concerns the transfer of
"base irrigation groundwater." Subsection (a) of that section, as
published in the Texas Register and codified in the Texas Admin-
istrative Code, mistakenly begins "except as provided in subsec-
tion (b), . . . ." The version of subsection (a) adopted by the
Board begins "except as provided in subsections (b) and (c), . . .
." The Authority adopts to amend section 711.338 to correct this
error.

Also, the version of section 711.338 adopted by the Board in-
cludes subsection (c), which states as follows:

"A permittee may temporarily transfer by a lease with a term not
in excess of ten years the place of use for all or part of an initial
regular permit issued for base irrigation groundwater to another
place of use not owned by the permittee. If the permittee subse-
quently transfers the ownership of the place of use of the initial
regular permit to a third party, then section 711.328(c) of this
chapter (relating to Transfer of Ownership) would then control,
and the base irrigation groundwater shall pass with the transfer
of ownership of the irrigated lands identified as the place of use
in the initial regular permit. However, the third party to which the
permittee transferred the ownership of the place of use of the
initial regular permit shall take title of the irrigated lands subject
to the lease during its term."

Subsection (c) was omitted in its entirety from the version of sec-
tion 711.338 that was published in the Texas Register and cod-
ified in the Texas Administrative Code. The Authority adopts to
amend section 711.338 to correct this error.

Also, the Authority’s response to public comment bearing on the
addition of subsection (c) to section 711.338 was omitted from
the Texas Register as well. In that response, the Authority noted
that the basic points of section 1.34(c) of the Act is that ground-
water should be available for irrigation purposes within the ju-
risdiction of the Authority and that Base Irrigation Groundwater
(BIG) should remain appurtenant to the place of use identified in
the original initial regular permits (IRPs) issued by the Authority.
However, and also as explained in that response, the purpose of
the appurtenancy rule would not be served by prohibiting trans-
fers of a well owner’s BIG to another place of use not owned by
the owner of the BIG if the transfer is temporary and for a suf-
ficiently short period of time such as not to constitute a transfer

of the BIG to another place of use in violation of the appurte-
nancy rule and so long as the groundwater will continue to be
used for irrigation purposes. In this context, if the owner of the
place of use identified in the IRP to which the BIG is appurtenant
sought to transfer the ownership of the place of use, then the ap-
purtenancy rule would control over the transfer of the BIG to an-
other place of use not owned by the transferor and the transferee
would acquire the BIG due to the operation of section 1.34(c) of
the Act, although such acquisition would be subject to the term
of the lease by which the temporary transfer of the place of use
(but not the purpose of use) was effectuated. In this context, the
BIG would continue to be used for irrigation purposes so long as
the irrigated lands to which the BIG is appurtenant continue to
be suitable for irrigation and the BIG would not be permanently
severed from the irrigated lands constituting the original place of
use in the original IRP in violation of the appurtenancy rule.

Section 711.402 of the Authority’s rules concerns the duty of well
owners to install and operate meters on their wells. Subsec-
tion (d) of that section, as published in the Texas Register and
codified in the Texas Administrative Code, concerns the accu-
racy of such a meter and states that it "shall ensure an error of
not greater than ± five percent." The version of subsection (d)
adopted by the Board states that such a meter "shall ensure an
error of not greater than ± five percent." The Authority adopts to
amend section 711.402 to correct this error.

Section 711.406 of the Authority’s rules concerns approval for
the installation of meters. Subsections (a) and (b) of this section,
as published in the Texas Register and codified in the Texas Ad-
ministrative Code, include several errors in punctuation. Specifi-
cally, as published in the Texas Register and codified in the Texas
Administrative Code, these subsections mistakenly include sev-
eral commas and omit one comma. Also, paragraph (1) of sub-
section (b) of that section, as published in the Texas Register and
codified in the Texas Administrative Code, states that the general
manager shall approve an application to install or modify a meter
if the application shows that "the meter . . . has a certified error
of not greater than ± five percent." The version of paragraph (1)
of subsection (b) adopted by the Board refers to the requirement
that "the meter . . . has a certified error of not greater than ±
five percent." The Authority adopts to amend section 711.406 to
correct these errors.

No comments were received regarding adoption of the amend-
ments.

SUBCHAPTER D. INTERIM AUTHORIZA-
TION
31 TAC §711.68

STATEMENT OF AUTHORITY TO ADOPT RULES

These rules were originally adopted and are now being amended
under §§1.03(11), 1.03(12), 1.03(13), 1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.14(d), 1.15(a), 1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21,
1.31, and 1.34 of the Edwards Aquifer Authority Act (Act of May
30, 1993, 73rd Legislature, Regular Session, Chapter 626, 1993
Texas General Laws 2350, 2358-59, as amended by Act of May
29, 1995, 74th Legislature, Regular Session, Chapter 261, 1995
Texas General Laws 2505, Act of May 16, 1995, 74th Legisla-
ture, Regular Session, Chapter 524, 1995 Texas General Laws
3280, and Act of May 6, 1999, 76th Legislature, Regular Ses-
sion, Chapter 163, 1999 Texas General Laws 634 ("Act"), and
section 2001.004(1) of the Texas Administrative Procedure Act
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(TEXAS GOVERNMENT CODE ANNOTATED §§2001.001-.902
(Vernon 2000)) ("APA").

Section 1.03(11) of the Act defines "industrial use." Section
1.03(12) of the Act defines "irrigation use." Section 1.03(14) of
the Act defines "municipal use."

Section 1.08(a) of the Act provides that the Authority "has all
of the powers, rights, and privileges necessary to manage,
conserve, preserve, and protect the aquifer and to increase the
recharge of, and prevent the waste or pollution of water in, the
aquifer."

Section 1.11(a) of the Act provides that the Board "shall adopt
rules necessary to carry out the authority’s powers and duties
under (Article 1 of the Act), including rules governing procedures
of the board and the authority."

Section 1.11(b) of the Act requires the Authority to "ensure
compliance with permitting, metering, and reporting require-
ments and . . . regulate permits." The Authority interprets this
section, in conjunction with §§1.11(a) and (h) of the Act, and
§2001.004(1) of the APA, to require the Authority to adopt and
enforce rules related to the Authority’s permit program.

Section 1.11(h) of the Act provides, among other things, that the
Authority is "subject to" the APA. This section essentially pro-
vides that the Authority is required to comply with the APA for its
rulemaking, even though the Authority is a political subdivision
and not a state agency, and therefore, would typically not be sub-
ject to APA requirements.

Section 1.14(d) of the Act provides that the statutory "caps" on
the amount of permitted withdrawals may be raised by the Au-
thority if, through studies and implementation of certain strate-
gies, the Authority, in consultation with state and federal agen-
cies, determines the caps may be raised.

Section 1.15(a) of the Act directs the Authority to manage with-
drawals from the aquifer and manage all withdrawal points from
the aquifer as provided by the Act.

Section 1.15(b) of the Act states that "except as provided by
§§1.17 and 1.33 of this article, a person may not withdraw water
from the aquifer or begin construction of a well or other works
designed for the withdrawal of water from the aquifer without ob-
taining a permit from the authority."

Section 1.17(a) of the Act provides that a person who, on the ef-
fective date of Article 1 of the Act (i.e., June 28, 1996), owns a
producing well that withdraws water from the aquifer may con-
tinue to withdraw and beneficially use water without waste until
final action on permits by the Authority, if certain conditions are
met.

Section 1.18 of the Act allows the Authority, in certain circum-
stances, to issue additional regular permits.

Section 1.19 of the Act allows the Authority to issue term per-
mits and places certain limitations and conditions on the right to
withdraw water under such a permit.

Section 1.20 of the Act allows the Authority to issue emergency
permits under certain circumstances and subject to certain con-
ditions.

Section 1.21 of the Act sets out a process by which the Authority
is to implement a plan for reducing the withdrawal "cap" from
450,000 to 400,000 acre-feet per year by January 1, 2008. If, on
or after January 1, 2008, total permitted withdrawals still exceed
the 400,000 acre-feet cap, then the Authority must implement

"equal percentage reductions" of all permits in order to reach
the cap.

Section 1.31 of the Act provides that nonexempt well owners
must install and maintain meters or alternative measuring de-
vices to measure the flow rate and cumulative amount of water
withdrawn from each well. The section further provides that the
Authority must pay for such meters on irrigation wells in existence
on the effective date of the Act.

Section 1.34 of the Act authorizes the transfer of water rights
and imposes certain limitations on such transfers. The Authority
interprets the first sentence of subsection (c) of this section to
provide that the owner of an initial regular permit for irrigation
use may transfer the place or purpose of use not to exceed 50
percent of the groundwater withdrawal amount recognized in the
original initial regular permit to any other place or purpose of use.

The articles or sections of the Act or any other code that
are affected by the proposed rule are: 1.03(11), 1.03(12),
1.03(13), 1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.14(d), 1.15(a),
1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21, 1.31, and 1.34 of
the Act, and section 2001.004(1) of the APA. The sections of
Chapter 31, Texas Administrative Code, that are to be affected
are §§711.68, 711.100, 711.102, 711.104, 711.112, 711.134,
711.176, 711.302, 711.338, 711.402 and 711.406.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104157
Gregory M. Ellis
General Management
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
SUBCHAPTER E. PERMITTED WELLS
31 TAC §§711.100, 711.102, 711.104, 711.112

These rules were originally adopted and are now being amended
under §§1.03(11), 1.03(12), 1.03(13), 1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.14(d), 1.15(a), 1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21,
1.31, and 1.34 of the Edwards Aquifer Authority Act (Act of May
30, 1993, 73rd Legislature, Regular Session, Chapter 626, 1993
Texas General Laws 2350, 2358-59, as amended by Act of May
29, 1995, 74th Legislature, Regular Session, Chapter 261, 1995
Texas General Laws 2505, Act of May 16, 1995, 74th Legisla-
ture, Regular Session, Chapter 524, 1995 Texas General Laws
3280, and Act of May 6, 1999, 76th Legislature, Regular Ses-
sion, Chapter 163, 1999 Texas General Laws 634 ("Act"), and
section 2001.004(1) of the Texas Administrative Procedure Act
(TEXAS GOVERNMENT CODE ANNOTATED §§2001.001-.902
(Vernon 2000)) ("APA").

The articles or sections of the Act or any other code that
are affected by the proposed rule are: 1.03(11), 1.03(12),
1.03(13), 1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.14(d), 1.15(a),
1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21, 1.31, and 1.34 of
the Act, and section 2001.004(1) of the APA. The sections of
Chapter 31, Texas Administrative Code, that are to be affected
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are §§711.68, 711.100, 711.102, 711.104, 711.112, 711.134,
711.176, 711.302, 711.338, 711.402 and 711.406.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104158
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
SUBCHAPTER F. STANDARD GROUNDWA-
TER WITHDRAWAL CONDITIONS
31 TAC §711.134

These rules were originally adopted and are now being amended
under §§1.03(11), 1.03(12), 1.03(13), 1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.14(d), 1.15(a), 1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21,
1.31, and 1.34 of the Edwards Aquifer Authority Act (Act of May
30, 1993, 73rd Legislature, Regular Session, Chapter 626, 1993
Texas General Laws 2350, 2358-59, as amended by Act of May
29, 1995, 74th Legislature, Regular Session, Chapter 261, 1995
Texas General Laws 2505, Act of May 16, 1995, 74th Legisla-
ture, Regular Session, Chapter 524, 1995 Texas General Laws
3280, and Act of May 6, 1999, 76th Legislature, Regular Ses-
sion, Chapter 163, 1999 Texas General Laws 634 ("Act"), and
section 2001.004(1) of the Texas Administrative Procedure Act
(TEXAS GOVERNMENT CODE ANNOTATED §§2001.001-.902
(Vernon 2000)) ("APA").

The articles or sections of the Act or any other code that
are affected by the proposed rule are: 1.03(11), 1.03(12),
1.03(13), 1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.14(d), 1.15(a),
1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21, 1.31, and 1.34 of
the Act, and section 2001.004(1) of the APA. The sections of
Chapter 31, Texas Administrative Code, that are to be affected
are §§711.68, 711.100, 711.102, 711.104, 711.112, 711.134,
711.176, 711.302, 711.338, 711.402 and 711.406.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104159
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
SUBCHAPTER G. GROUNDWATER
AVAILABLE FOR PERMITTING;

PROPORTIONAL ADJUSTMENT; EQUAL
PERCENTAGE REDUCTION
31 TAC §711.176

These rules were originally adopted and are now being amended
under §§ 1.03(11), 1.03(12), 1.03(13), 1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.14(d), 1.15(a), 1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21,
1.31, and 1.34 of the Edwards Aquifer Authority Act (Act of May
30, 1993, 73rd Legislature, Regular Session, Chapter 626, 1993
Texas General Laws 2350, 2358-59, as amended by Act of May
29, 1995, 74th Legislature, Regular Session, Chapter 261, 1995
Texas General Laws 2505, Act of May 16, 1995, 74th Legisla-
ture, Regular Session, Chapter 524, 1995 Texas General Laws
3280, and Act of May 6, 1999, 76th Legislature, Regular Session,
Chapter 163, 1999 Texas General Laws 634 ("Act"), and section
2001.004(1) of the Texas Administrative Procedure Act (TEXAS
GOVERNMENT CODE ANNOTATED §§ 2001.001-.902 (Vernon
2000)) ("APA").

The articles or sections of the Act or any other code that are
affected by the proposed rule are: 1.03(11), 1.03(12), 1.03(13),
1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.14(d), 1.15(a), 1.15(b),
1.17(a), 1.18, 1.19, 1.20, 1.21, 1.31, and 1.34 of the Act,
and section 2001.004(1) of the APA. The sections of Chapter
31, Texas Administrative Code, that are to be affected are
§§ 711.68, 711.100, 711.102, 711.104, 711.112, 711.134,
711.176, 711.302, 711.338, 711.402 and 711.406.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104160
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
SUBCHAPTER K. ADDITIONAL
GROUNDWATER SUPPLIES
31 TAC §711.302

These rules were originally adopted and are now being amended
under §§ 1.03(11), 1.03(12), 1.03(13), 1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.14(d), 1.15(a), 1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21,
1.31, and 1.34 of the Edwards Aquifer Authority Act (Act of May
30, 1993, 73rd Legislature, Regular Session, Chapter 626, 1993
Texas General Laws 2350, 2358-59, as amended by Act of May
29, 1995, 74th Legislature, Regular Session, Chapter 261, 1995
Texas General Laws 2505, Act of May 16, 1995, 74th Legisla-
ture, Regular Session, Chapter 524, 1995 Texas General Laws
3280, and Act of May 6, 1999, 76th Legislature, Regular Session,
Chapter 163, 1999 Texas General Laws 634 ("Act"), and section
2001.004(1) of the Texas Administrative Procedure Act (TEXAS
GOVERNMENT CODE ANNOTATED §§ 2001.001-.902 (Vernon
2000)) ("APA").

The articles or sections of the Act or any other code that are
affected by the proposed rule are: 1.03(11), 1.03(12), 1.03(13),

26 TexReg 5836 August 3, 2001 Texas Register



1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.14(d), 1.15(a), 1.15(b),
1.17(a), 1.18, 1.19, 1.20, 1.21, 1.31, and 1.34 of the Act,
and section 2001.004(1) of the APA. The sections of Chapter
31, Texas Administrative Code, that are to be affected are
§§ 711.68, 711.100, 711.102, 711.104, 711.112, 711.134,
711.176, 711.302, 711.338, 711.402 and 711.406.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104161
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
SUBCHAPTER L. TRANSFERS
31 TAC §711.338

These rules were originally adopted and are now being amended
under §§1.03(11), 1.03(12), 1.03(13), 1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.14(d), 1.15(a), 1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21,
1.31, and 1.34 of the Edwards Aquifer Authority Act (Act of May
30, 1993, 73rd Legislature, Regular Session, Chapter 626, 1993
Texas General Laws 2350, 2358-59, as amended by Act of May
29, 1995, 74th Legislature, Regular Session, Chapter 261, 1995
Texas General Laws 2505, Act of May 16, 1995, 74th Legisla-
ture, Regular Session, Chapter 524, 1995 Texas General Laws
3280, and Act of May 6, 1999, 76th Legislature, Regular Ses-
sion, Chapter 163, 1999 Texas General Laws 634 ("Act"), and
section 2001.004(1) of the Texas Administrative Procedure Act
(TEXAS GOVERNMENT CODE ANNOTATED §§2001.001-.902
(Vernon 2000)) ("APA").

The articles or sections of the Act or any other code that
are affected by the proposed rule are: 1.03(11), 1.03(12),
1.03(13), 1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.14(d), 1.15(a),
1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21, 1.31, and 1.34 of
the Act, and section 2001.004(1) of the APA. The sections of
Chapter 31, Texas Administrative Code, that are to be affected
are §§711.68, 711.100, 711.102, 711.104, 711.112, 711.134,
711.176, 711.302, 711.338, 711.402 and 711.406.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104162
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦

SUBCHAPTER M. METERS; ALTERNATIVE
MEASURING METHODS; AND REPORTING
31 TAC §711.402, §711.406

These rules were originally adopted and are now being amended
under §§ 1.03(11), 1.03(12), 1.03(13), 1.08(a), 1.11(a), 1.11(b),
1.11(h), 1.14(d), 1.15(a), 1.15(b), 1.17(a), 1.18, 1.19, 1.20, 1.21,
1.31, and 1.34 of the Edwards Aquifer Authority Act (Act of May
30, 1993, 73rd Legislature, Regular Session, Chapter 626, 1993
Texas General Laws 2350, 2358-59, as amended by Act of May
29, 1995, 74th Legislature, Regular Session, Chapter 261, 1995
Texas General Laws 2505, Act of May 16, 1995, 74th Legisla-
ture, Regular Session, Chapter 524, 1995 Texas General Laws
3280, and Act of May 6, 1999, 76th Legislature, Regular Session,
Chapter 163, 1999 Texas General Laws 634 ("Act"), and section
2001.004(1) of the Texas Administrative Procedure Act (TEXAS
GOVERNMENT CODE ANNOTATED §§ 2001.001-.902 (Vernon
2000)) ("APA").

The articles or sections of the Act or any other code that are
affected by the proposed rule are: 1.03(11), 1.03(12), 1.03(13),
1.08(a), 1.11(a), 1.11(b), 1.11(h), 1.14(d), 1.15(a), 1.15(b),
1.17(a), 1.18, 1.19, 1.20, 1.21, 1.31, and 1.34 of the Act,
and section 2001.004(1) of the APA. The sections of Chapter
31, Texas Administrative Code, that are to be affected are
§§ 711.68, 711.100, 711.102, 711.104, 711.112, 711.134,
711.176, 711.302, 711.338, 711.402 and 711.406.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 18, 2001.

TRD-200104163
Gregory M. Ellis
General Manager
Edwards Aquifer Authority
Effective date: August 7, 2001
Proposal publication date: May 18, 2001
For further information, please call: (210) 222-2204

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 6. LICENSE TO CARRY
HANDGUNS
SUBCHAPTER D. TIME, PLACE, AND
MANNER RESTRICTIONS ON LICENSE
HOLDERS
37 TAC §6.47

The Texas Department of Public Safety adopts the repeal of
§6.47, concerning License to Carry Handguns, without changes
to the proposed text as published in the April 27, 2001, issue of
the Texas Register (26 TexReg 3154) and will not be republished.
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The justification for the repeal is deletion of a rule that is out-
dated.

The repeal of §6.47 is deemed necessary because the depart-
ment now uses Penal Code, §30.06, Trespass By Holder Of
License to Carry Concealed Handgun to prohibit weapons on
department property. In addition, Attorney General Opinion
JC-0325 held that a unit of government may not, by promul-
gating its own rules, bar the holder of a concealed handgun
license from carrying his weapon onto property owned by that
governmental unit.

No comments were received regarding adoption of the repeal.

The repeal is adopted pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission
to adopt rules considered necessary for carrying out the
department’s work and Texas Government Code, §411.197,
which authorizes the department to adopt rules to administer
this chapter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104240
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Effective date: August 12, 2001
Proposal publication date: April 27, 2001
For further information, please call: (512) 424-2135

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 5. TEXAS VETERANS LAND
BOARD

CHAPTER 175. GENERAL RULES OF THE
VETERANS LAND BOARD
The Veterans Land Board of the State of Texas (the "Board")
adopts the repeal of Title 40, Part 5, Chapter 175 of the Texas
Administrative Code, §175.5 (relating to Appraisal of Land) of the
General Rules of the Veterans Land Board and simultaneously
adopts the new §175.5 (relating to Appraisal of Land) without
changes to the text as published in the May 18, 2001 issue of
the Texas Register (26 TexReg 3614).

The adopted new rule provides that property evaluations be pre-
pared by appraisers approved by the Board, requires that writ-
ten notice be provided to the seller and the Board when the loan
applicant cancels a transaction because of the appraisal, has
deleted the mandatory requirement that the Board’s representa-
tive meet a loan applicant on the property to be purchased, per-
mits the applicant to require the appraiser to inspect the prop-
erty with the applicant, allows the Board to adopt resolutions
that establish procedures relating to inspection of property by the
loan applicant or the applicant’s representative, establishes pro-
cedures for requesting re-appraisals, and allows the chairman
or executive secretary to waive requirements related to re-ap-
praisals.

The Board expects the new rule to reduce the time needed to
approve loan applications by eliminating the requirement that ev-
ery loan applicant schedule an appointment to personally meet
with the appraiser to inspect the property. The adopted new rule
protects the best interests of the Veterans Land Program by de-
scribing procedures for personal inspections by the loan appli-
cant, including the requirements for requesting a re-appraisal.

No comments regarding the repeal and proposed new rule were
received.

40 TAC §175.5

The repeal of this section is adopted under the Natural Re-
sources Code, Title 7, Chapter 161, §161.063 and §161.284,
which provides authorization for the Board to adopt rules for
the Program which it considers necessary and advisable and to
adopt rules relating to appraisals.

Natural Resources Code §161.212 and §161.284 are affected
by this adopted action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104225
Larry R. Soward
Chief Clerk, General Land Office
Texas Veterans Land Board
Effective date: August 12, 2001
Proposal publication date: May 18, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
40 TAC §175.5

The new section is adopted under the Natural Resources Code,
Title 7, Chapter 161, §161.063 and §161.284, which provides
authorization for the Board to adopt rules for the Program which
it considers necessary and advisable and to adopt rules relating
to appraisals.

Natural Resources Code §161.212 and §161.284 are affected
by this adopted action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104226
Larry R. Soward
Chief Clerk, General Land Office
Texas Veterans Land Board
Effective date: August 12, 2001
Proposal publication date: May 18, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
40 TAC §§175.9, 175.12, 175.14 - 175.16, 175.19

The Veterans Land Board of the State of Texas (the "Board")
adopts the amendments to Title 40, Part 5, Chapter 175 of the
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Texas Administrative Code, §§175.9 (relating to "Death of a Pur-
chaser"), 175.12 (relating to "Severances"), 175.14 (relating to
"Mineral Leases"), 175.15 (relating to "Approval of Easements"),
175.16 (relating to "Payment in Full"), and 175.19 (relating to
"Subdivision Loan Processing") of the General Rules of the Vet-
erans Land Board without changes to the text as published in the
April 27, 2001, issue of the Texas Register (26 TexReg 3200).

These adopted amendments have deleted references to fee
amounts in the above listed sections, corrected a prescribed
form that referenced years beginning with "19__," corrected
some punctuation errors, and eliminated some procedures
relating to appraisals of subdivisions. These amendments
are being adopted concurrently with the adopted repeals of,
and adoption of new rules for, §175.17 (relating to "Fees and
Deposits") of the General Rules of the Veterans Land Board
and §177.9 (relating to "Fees, Expenses, and Interest") of the
Veterans Housing Assistance Program.

The existing rules prior to these amendments contained fees that
are charged by the Board. The amounts of these fees were found
in several different rules. The adopted amendments delete the
specific fee amounts from all these rules. Concurrently published
adopted repeals and adopted new rules for §175.17 of the Gen-
eral Rules of the Veterans Land Board and §177.9 of the rules
for The Veterans Housing Assistance Program will specify fee
amounts respectively for the Veterans Land Program (the "Pro-
gram") and the Veterans Housing Assistance Program.

The amendments were a necessary first step to protecting the
best interests of the Program by allowing the Board to list all
fees in one rule for the Program and in one rule for the Veterans
Housing Assistance Program.

No comments were received regarding the proposed amend-
ments.

The amendments to the sections are adopted under the Natu-
ral Resources Code, Title 7, Chapter 161, §§161.063, 161.069,
and 161.070, which provides authorization for the Board to adopt
rules for the Program which it considers necessary and advis-
able, and to set fees charged by the Board.

Natural Resources Code §§161.069 and 161.070 are affected
by this adopted action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104227
Larry R. Soward
Chief Clerk, General Land Office
Texas Veterans Land Board
Effective date: August 12, 2001
Proposal publication date: April 27, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
CHAPTER 175. GENERAL RULES OF THE
VETERANS LAND BOARD
The Veterans Land Board of the State of Texas (the "Board")
adopts the repeal and new §175.17 (relating to Fees and De-
posits) of the General Rules of the Veterans Land Board, Title

40, Part 5, Chapter 175 of the Texas Administrative Code with-
out changes to the text as published in the April 27, 2001, issue
of the Texas Register (26 TexReg 3203).

The proposed repeal and substitution are being adopted concur-
rently with amendments to Title 40, Part 5, Chapter 175 of the
Texas Administrative Code, §§175.9 (relating to Death of a Pur-
chaser), 175.12 (relating to Severances), 175.14 (relating to Min-
eral Leases), 175.15 (relating to Approval of Easements), 175.16
(relating to Payment in Full), 175.19 (relating to Subdivision Loan
Processing) and 177.9 (relating to Fees, Expenses, and Interest)
of the General Rules of the Veterans Land Board. The forego-
ing amendments remove references to the amounts of all fees
charged by the Board from all existing rules.

By adopting the repeal of §175.17 and adopting a new rule in
its place, the Board is able to describe in a single rule all fees
it charges in the Veterans Land Program. The adopted rule
changes the existing fees as follows: (1) It authorizes the Board
to adopt by resolution, from time-to-time, a schedule describing
all services for which it charges a fee; (2) It authorizes the chair-
man or executive secretary of the Board to waive the collection
of any fee, on a case by case basis, if it serves the best interests
of the program; (3) It establishes maximum amounts for fees the
Board can set by resolution. These maximum amounts are de-
scribed in the rule. In order to set any fee in a greater amount,
the Board must propose an amendment to the rule; and (4) It
changes the appraisal fee from $120 to an amount not to ex-
ceed $250 and the reappraisal fee from $120 to an amount not
to exceed $100. The service fee for contracts is changed from
$70 to an amount not to exceed $75. The returned check fee is
changed from $15 to $25. The $25 application fee; the $25 for-
feited land bid fee; the $375 administrative cost and application
processing fee; and the reinstatement fee are all eliminated. All
other existing fees are limited to an amount not to exceed $75
each.

All of the adopted new rules protect the best interests of the Pro-
grams by allowing the Board to list all fees in one rule for each
loan program and set the amount of individual fees, expenses,
and interest rates by resolution. This allows the Board to oper-
ate the Program in a manner that is responsive to the needs of
veterans as market conditions change over time.

No comments were received regarding the repeal and proposed
new section.

40 TAC §175.17

The repeal of the section is adopted under the Natural Resources
Code, Title, 7, Chapter 161, §§161.063, 161.069, and 161.070
which authorize the Board to set fees and adopt rules for the
Programs which it considers necessary and advisable.

Natural Resources Code §§161.069 and 161.070 are affected
by this adopted action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104228
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Larry R. Soward
Chief Clerk, General Land Office
Texas Veterans Land Board
Effective date: August 12, 2001
Proposal publication date: April 27, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
40 TAC §175.17

The new section is adopted under the Natural Resources Code,
Title 7, Chapter 161, §§161.063, 161.069, and 161.070 which
authorize the Board to set fees and adopt rules for the Programs
which it considers necessary and advisable.

Natural Resources Code §§161.069 and 161.070 are affected
by this adopted action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104229
Larry R. Soward
Chief Clerk, General Land Office
Texas Veterans Land Board
Effective date: August 12, 2001
Proposal publication date: April 27, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
40 TAC §175.20

The Veterans Land Board of the State of Texas (the "Board")
adopts the amendments to Title 40, Part 5, Chapter 175 of the
Texas Administrative Code, §175.20 (relating to Delinquencies
and Forfeiture Procedures) of the General Rules of the Veterans
Land Board without changes to the text as published in the May
18, 2001, issue of the Texas Register (26 TexReg 3616).

These adopted amendments have changed the term "penalty in-
terest" to "delinquent interest," changed the term "reinstatement
fee" to "reinstatement penalty," defined the term "reinstatement
penalty," allow the Board to restore the eligibility of a person to
participate in the Board’s loan programs, allows the Board Chair-
man to restore in certain instances the eligibility of a person to
participate in the Board’s loan programs, provide for a usury sav-
ings clause, and provide that Board land contracts are subject to
the constitution, statutes, and Board rules as they may from time
to time be amended. The adopted amendments have changed
the term "penalty interest" to "delinquent interest" because the
term "delinquent interest" more accurately describes the inter-
est charged as a result of delinquent payments.

The dollar amount of a "reinstatement fee" was specified in
§175.17 (relating to Fees and Deposits); however, the repeal of
that rule is currently being adopted and with the simultaneously
adoption of a new §175.17, that will not provide for a "reinstate-
ment fee." The term in the adopted amendment to §175.20 has
been changed to "reinstatement penalty" and is redefined to
provide for a penalty amount based on a percentage calculation
and is intended to discourage contract forfeitures.

Under current §175.2(d) (relating to Loan Eligibility Require-
ments), a person may have only one land loan at a time as a

veteran and that loan must be paid in full before he or she may
apply for an additional land loan as a veteran. If a person’s loan
has been forfeited and ordered for sale (and therefore not paid
in full), the person would not be eligible to apply for another loan.
The adopted amendment to §175.20(f)(1) allows the Board to
restore the eligibility of a person to participate in the Board’s
loan programs, notwithstanding §175.2, if that person is able to
justify to the Board the circumstances that led to the previous
forfeiture and order for sale and that person fulfills the conditions
established by the Board for the reinstatement of the eligibility.
The adopted amendments §175.20 will in certain specified
instances allow the Board Chairman, without further approval
by the Board, to restore the eligibility of a person to participate
in the Board’s loan programs. Allowing the Board Chairman to
restore the eligibility in these specified instances will provide the
Board more time to devote to other Board matters and will allow
for a more expeditious restoration of eligibility in the specified
instances.

While the Board does not intend to ever charge usurious interest,
the adopted amendments to §175.20 provide for a usury savings
clause to help protect the Board from the negative consequences
of any unintended usurious charge. In addition, Board contracts
generally refer to the laws and rules of the Board. The adopted
amendments to §175.20 provide that all Board contracts are sub-
ject to the laws and rules that govern the Board as such laws
and rules may from time to time be amended and are intended
to make Board contracts (at least those entered into on or after
the effective date of this proposed amendment) subject to future
statutory and rule changes without the need for contract amend-
ments.

The adopted amendments are in the best interest of the Program
for the reasons stated above.

No comments were received regarding the proposed amend-
ments.

The amendments to the section are adopted under the Natu-
ral Resources Code, Title 7, Chapter 161, §§161.061, 161.063,
161.236, 161.317, and 161.320, which authorize the Board to
adopt rules for the Program that it considers necessary and ad-
visable, to determine the number of tracts of land that a veteran
may purchase, to impose a reinstatement penalty, and to collect
interest on delinquent payments.

Natural Resources Code §§161.236, 161.317, and 161.320 are
affected by this adopted action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104230
Larry R. Soward
Chief Clerk, General Land Office
Texas Veterans Land Board
Effective date: August 12, 2001
Proposal publication date: May 18, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
CHAPTER 177. VETERANS HOUSING
ASSISTANCE PROGRAM
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The Veterans Land Board of the State of Texas (the "Board")
adopts the repeal and new §177.9 (relating to Fees, Expenses,
and Interest) of the Veterans Housing Assistance Program, Title
40, Part 5, Chapter 177 of the Texas Administrative Code as
published in the April 27, 2001, issue of the Texas Register (26
TexReg 3204).

The repeal and new rule are adopted concurrently with amend-
ments to Title 40, Part 5, Chapter 175 of the Texas Administrative
Code, §§175.9 (relating to Death of a Purchaser), 175.12 (relat-
ing to Severances), 175.14 (relating to Mineral Leases), 175.15
(relating to Approval of Easements), 175.16 (relating to Payment
in Full), 175.17 (relating to Fees and Deposits) and 175.19 (re-
lating to Subdivision Loan Processing). The foregoing amend-
ments remove references to the amounts of all fees charged by
the Board from all existing rules.

By repealing §177.9 and adopting a new rule in its place, the
Board describes in a single rule all fees that may be charged by
all parties participating in the Veterans Housing Assistance Pro-
gram. The proposed rule makes the following changes: (1) It
requires all fees and interest rates changed in connection with
the Veterans Housing Assistance Program by any party to be
submitted to the Board for approval. This includes fees charged
to borrowers by the Board or by participating lending institutions
and fees charged to participating lending institutions by the ad-
ministrator; (2) It permits the Board to approve and set all fees
by the adoption of resolutions from time-to-time; (3) It limits the
amounts of fees, expenses, and interest rates charged by lend-
ing institution to those amounts collected by the institutions in
the normal course of their residential mortgage lending busi-
nesses; and (4) The administrator shall incorporate in the Ser-
vicing Guide for the Veterans Housing Assistance Program pro-
visions for the maximum amounts of fees, expenses and interest
rates that participating lending institutions may charge.

All of the adopted new rules protect the interests of the Programs
by allowing the Board to list all fees in one rule for each loan
program and set the amount of individual fees, expenses, and
interest rates by resolution. This allows the Board to operate the
Programs in a manner that is responsive to the needs of veterans
as market conditions change over time.

No comments were received regarding the proposed repeal and
new rule.

40 TAC §177.9

The repeal is adopted under the Natural Resources Code, Title
7, §§162.003(a)(3) and (b), 162.011(e), and 162.013, which au-
thorize the Board to set fees and adopt rules for the Programs
which it considers necessary and advisable.

Natural Resources Code §§162.003(a)(3) and (b); 162.011(e);
and 162.013 are affected by this adopted action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104232
Larry R. Soward
Chief Clerk, General Land Office
Texas Veterans Land Board
Effective date: August 12, 2001
Proposal publication date: April 27, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
40 TAC §177.9

The new section is adopted under the Natural Resources Code,
Title 7, §§162.003(a)(3) and (b), 162.011(e), and 162.013, which
authorize the Board to set fees and adopt rules for the Programs
which it considers necessary and advisable.

Natural Resources Code §§162.003(a)(3) and (b); 162.011(e);
and 162.013 are affected by this adopted action.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on July 23, 2001.

TRD-200104231
Larry R. Soward
Chief Clerk, General Land Office
Texas Veterans Land Board
Effective date: August 12, 2001
Proposal publication date: April 27, 2001
For further information, please call: (512) 305-9129

♦ ♦ ♦
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REVIEW OF AGENCY RULES
This Section contains notices of state agency rules review as directed by Texas Government Code,
§2001.039. Included here are (1) notices of plan to review; (2) notices of intention to review, which
invite public comment to specified rules; and (3) notices of readoption, which summarize public
comment to specified rules. The complete text of an agency’s plan to review is available after it is
filed with the Secretary of State on the Secretary of State’s web site (http://www.sos.state.tx.us/
texreg). The complete text of an agency’s rule being reviewed and considered for readoption is
available in the Texas Administrative Code on the web site (http://www.sos.state.tx.us/tac).

For questions about the content and subject matter of rules, please contact the state agency that
is reviewing the rules. Questions about the web site and printed copies of these notices may be
directed to the Texas Register office.

Agency Rule Review Plan (Revised)
Texas Education Agency

Title 19, Part 2

Filed: July 23, 2001

♦ ♦ ♦
Proposed Rule Review
Texas State Library and Archives Commission

Title 13, Part 1

The Texas State Library and Archives Commission proposes to review
Chapter 8, concerning the TexShare Library Consortium Program, in
accordance with the requirements of the Government Code, §2001.039,
and the General Appropriations Act, Article IX, §9-10.13, 76th Legis-
lature, 1999, which require state agencies to review and consider for
readoption each of their rules every four years.

The reasons for adopting the rules in Chapter 8 continue to exist. The
rules were adopted pursuant to Government Code, §441.225, that au-
thorizes the Commission to adopt rules to govern the operation of the
TexShare Library Consortium program.

Comments on the review of Chapter 8 may be submitted in writing
to Beverley Shirley, Director of Library Resource Sharing, PO Box
12927, Austin, Texas, 78711; may be faxed to (512) 936-2306; or may
be submitted electronically to beverley.shirley @tsl.state.tx.us.

TRD-200104193
Edward Seidenberg
Assistant State Librarian
Texas State Library and Archives Commission
Filed: July 20, 2001

♦ ♦ ♦
Adopted Rule Reviews
Texas State Library and Archives Commission

Title 13, Part 1

The Texas State Library and Archives Commission has completed the
review of rules in Title 13, Chapter 6, concerning the management, re-
tention, microfilming, and electronic storage of state agency records
and fee schedules for the Commission’s imaging and records storage
services. Notice of the review was published in the September 29,
2000, issue of the Texas Register (25 TexReg 9965). The Commission
readopts §§6.1-6.10, 6.21-6.35, 6.91-6.96, 6.121, and 6.122-6.123 of
this chapter in accordance with the Government Code, §2001.039 and
the General Appropriations Act (1999), Article IX, §9-10.13. The read-
option of §§6.121 and 6.122-6.123, relating to fee schedules, is tempo-
rary, pending their proposed repeal. While the agency is required to
charge fees for its imaging and records storage services to recover the
costs of those services, the Commission is not required to adopt the
fees by rule. The Commission believes that the agency will be able to
respond in a more timely manner to changes in the costs of its services
if the fees are developed and established by a means other than through
the adoption of rules.

No comments were received on the review of Chapter 6.

The Commission finds that the reasons for the adoption of the remain-
ing rules in Title 13, Chapter 6, continue to exist. They enable the Com-
mission to fulfill its statutory obligations in the management of state
records and for state agencies to meet the requirements of the Govern-
ment Code, Subchapter K, relating to the preservation and management
of state records.

TRD-200104265
Edward Seidenberg
Assistant State Librarian
Texas State Library and Archives Commission
Filed: July 24, 2001

♦ ♦ ♦
Texas Department of Mental Health and Mental Retardation

Title 25, Part 2

The Texas Department of Mental Health and Mental Retardation (de-
partment) has completed the review of Texas Administrative Code, Ti-
tle 25, Part 2, Chapter 406, governing ICF/MR programs, in accordance
with the requirements of the Texas Government Code, §2001.039.
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Notice of the department’s intent to review was published in the March
30, 2001, issue of the Texas Register (26 TexReg 2548). No comments
were received regarding the review of the chapter.

The department believes that the reasons for initially adopting the fol-
lowing rules continue to exist: Subchapter B, concerning contracting
requirements; §§406.301 and 406.310 of Subchapter G, concerning ad-
ditional facility responsibilities; and Subchapter H, concerning dental
program. The department readopts these rules in accordance with the
General Appropriations Act, House Bill 1, 76th Legislature, Article IX,
9-10.13, and the Texas Government Code, §2001.039, which requires
the Texas Board of Mental Health and Mental Retardation to review
and consider for readoption each of its rules every four years, and un-
der the department’s broad rulemaking authority for mental health and
mental retardation services pursuant to Texas Health and Safety Code,
§532.015(a).

The department finds that the reasons for initially adopting the
following rules no longer exist: Subchapter C, concerning vendor
payments; Subchapter E, concerning eligibility and review; and
§§406.302-406.309 and §406.311 of Subchapter G, concerning addi-
tional facility responsibilities. The repeals of these rules are published
for adoption elsewhere in this issue of the Texas Register. The issues
addressed in these rules have been addressed in recently adopted new
sections of Chapter 419, Subchapter E, concerning ICF/MR programs.

TRD-200104174
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: July 18, 2001

♦ ♦ ♦
The Texas Department of Mental Health and Mental Retardation (de-
partment) has completed the review of Texas Administrative Code, Ti-
tle 25, Part 2, Chapter 409, Subchapter B, governing adverse actions,
and Subchapter C, governing fraud and abuse and recovery of benefits,
in accordance with the requirements of the Texas Government Code,
§2001.039.

Notice of the department’s intent to review was published in the March
23, 2001, issue of the Texas Register (26 TexReg 2411). No comments
were received regarding the review of the chapter.

The department believes that the reasons for initially adopting the two
subchapters continue to exist, and readopts these rules in accordance
with the General Appropriations Act, House Bill 1, 76th Legislature,
Article IX, 9-10.13, and the Texas Government Code, §2001.039,
which requires the Texas Board of Mental Health and Mental Retar-
dation to review and consider for readoption each of its rules every
four years, and under the department’s broad rulemaking authority
for mental health and mental retardation services pursuant to Texas
Health and Safety Code, §532.015(a).

TRD-200104175
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: July 18, 2001

♦ ♦ ♦
Texas Workforce Commission

Title 40, Part 20

The Texas Workforce Commission (Commission) adopts the review
of Chapter 800, Subchapter D. Incentive Award Rules, Subchapter E.

Sanctions Rules, Subchapter F. Interagency Matters, and Subchapter G.
Petition for Adoption of Rules in accordance with Texas Government
Code §2001.039. The proposed review was published in the May 25,
2001 issue of the Texas Register (26 TexReg 3834).

The Commission has assessed whether the reasons for adopting or read-
opting the rules continue to exist. The rules reviewed were determined
by the Commission to continue to be needed, reflective of current legal
and policy considerations, and reflective of current procedures of the
Commission.

No comments were received on the proposed notice of intention to re-
view.

The rule review is adopted under Texas Labor Code §§301.061 and
302.002, which provide the Texas Workforce Commission with the au-
thority to adopt, amend, or repeal such rules as it deems necessary for
the effective administration of Agency services and activities.

The rules affect Texas Labor Code, Titles 2 and 4 as well as Texas
Government Code Chapter 2308.

For information about the Commission, please visit our web page at
www.texasworkforce.org.

TRD-200104212
John Moore
General Counsel
Texas Workforce Commission
Filed: July 23, 2001

♦ ♦ ♦
The Texas Workforce Commission (Commission) adopts the review of
Chapter 803 relating to the Skills Development Fund in accordance
with Texas Government Code §2001.039. The proposed review was
published in the May 25, 2001 issue of the Texas Register (26 TexReg
3834).

The Commission has assessed whether the reasons for adopting or read-
opting the rules continue to exist. The rules reviewed were determined
by the Commission to continue to be needed, reflective of current legal
and policy considerations, and reflective of current procedures of the
Commission.

No comments were received on the proposed review.

The rule review is adopted under Texas Labor Code §§301.061 and
302.002, which provide the Texas Workforce Commission with the au-
thority to adopt, amend, or repeal such rules as it deems necessary for
the effective administration of Agency services and activities.

The rules affect Texas Labor Code, Titles 2 and 4 as well as Texas
Government Code Chapter 2308.

For information about the Commission, please visit our web page at
www.texasworkforce.org.

TRD-200104211
John Moore
General Counsel
Texas Workforce Commission
Filed: July 23, 2001

♦ ♦ ♦
The Texas Workforce Commission (Commission) adopts the review
of Chapter 813 relating to Food Stamp Employment and Training in
accordance with Texas Government Code §2001.039. The proposed
review was published in the May 25, 2001 issue of the Texas Register
(26 TexReg 3834).
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The Commission has assessed whether the reasons for adopting or read-
opting the rules continue to exist. The rules reviewed were determined
by the Commission to continue to be needed, reflective of current legal
and policy considerations, and reflective of current procedures of the
Commission.

No comments were received on the proposed review.

The rule review is adopted under Texas Labor Code §§301.061 and
302.002, which provide the Texas Workforce Commission with the au-
thority to adopt, amend, or repeal such rules as it deems necessary for
the effective administration of Agency services and activities.

The rules affect Texas Labor Code, Titles 2 and 4 as well as Texas
Government Code Chapter 2308.

For information about the Commission, please visit our web page at
www.texasworkforce.org.

TRD-200104217
John Moore
Assistant General Counsel
Texas Workforce Commission
Filed: July 23, 2001

♦ ♦ ♦
The Texas Workforce Commission (Commission) adopts the review of
Chapter 817 relating to Child Labor in accordance with Texas Govern-
ment Code §2001.039. The proposed review was published in the May
25, 2001 issue of the Texas Register (26 TexReg 3834).

The Commission has assessed whether the reasons for adopting or read-
opting the rules continue to exist. The rules reviewed were determined
by the Commission to continue to be needed, reflective of current legal
and policy considerations, and reflective of current procedures of the
Commission.

No comments were received on the proposed review.

The rule review is adopted under Texas Labor Code §§301.061 and
302.002, which provide the Texas Workforce Commission with the au-
thority to adopt, amend, or repeal such rules as it deems necessary for
the effective administration of Agency services and activities.

The rules affect Texas Labor Code, Titles 2 and 4 as well as Texas
Government Code Chapter 2308.

For information about the Commission, please visit our web page at
www.texasworkforce.org.

TRD-200104216
John Moore
Assistant General Counsel
Texas Workforce Commission
Filed: July 23, 2001

♦ ♦ ♦
The Texas Workforce Commission (Commission) adopts the review
of Chapter 823 relating to General Hearings in accordance with Texas
Government Code §2001.039. The proposed review was published in
the May 25, 2001 issue of the Texas Register (26 TexReg 3834).

The Commission has assessed whether the reasons for adopting or read-
opting the rules continue to exist. The rules reviewed were determined
by the Commission to continue to be needed, reflective of current legal
and policy considerations, and reflective of current procedures of the
Commission.

No comments were received on the proposed review.

The rule review is adopted under Texas Labor Code §§301.061 and
302.002, which provide the Texas Workforce Commission with the au-
thority to adopt, amend, or repeal such rules as it deems necessary for
the effective administration of Agency services and activities.

The rules affect Texas Labor Code, Titles 2 and 4 as well as Texas
Government Code Chapter 2308.

For information about the Commission, please visit our web page at
www.texasworkforce.org.

TRD-200104215
John Moore
Assistant General Counsel
Texas Workforce Commission
Filed: July 23, 2001

♦ ♦ ♦
The Texas Workforce Commission (Commission) adopts the review of
Chapter 835 relating to the Self-Sufficiency Fund in accordance with
Texas Government Code §2001.039. The proposed review was pub-
lished in the May 25, 2001 issue of the Texas Register (26 TexReg
3834).

The Commission has assessed whether the reasons for adopting or read-
opting the rules continue to exist. The rules reviewed were determined
by the Commission to continue to be needed, reflective of current legal
and policy considerations, and reflective of current procedures of the
Commission.

No comments were received on the proposed review.

The rule review is adopted under Texas Labor Code §§301.061 and
302.002, which provide the Texas Workforce Commission with the au-
thority to adopt, amend, or repeal such rules as it deems necessary for
the effective administration of Agency services and activities.

The rules affect Texas Labor Code, Titles 2 and 4 as well as Texas
Government Code Chapter 2308.

For information about the Commission, please visit our web page at
www.texasworkforce.org.

TRD-200104214
John Moore
Assistant General Counsel
Texas Workforce Commission
Filed: July 23, 2001

♦ ♦ ♦
The Texas Workforce Commission (Commission) adopts the review
of Chapter 839, Subchapter A. General Provisions and Subchapter B.
Nondiscrimination and Equal Opportunity in accordance with Texas
Government Code §2001.039. The proposed review was published in
the May 25, 2001 issue of the Texas Register (26 TexReg 3834).

The Commission has assessed whether the reasons for adopting or read-
opting the rules continue to exist. The rules reviewed were determined
by the Commission to continue to be needed, reflective of current legal
and policy considerations, and reflective of current procedures of the
Commission.

No comments were received on the proposed review.

The rule review is adopted under Texas Labor Code §§301.061 and
302.002, which provide the Texas Workforce Commission with the au-
thority to adopt, amend, or repeal such rules as it deems necessary for
the effective administration of Agency services and activities.
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The rules affect Texas Labor Code, Titles 2 and 4 as well as Texas
Government Code Chapter 2308.

For information about the Commission, please visit our web page at
www.texasworkforce.org.

TRD-200104213
John Moore
Assistant General Counsel
Texas Workforce Commission
Filed: July 23, 2001

♦ ♦ ♦
Texas Workers’ Compensation Commission

Title 28, Part 2

In accordance with the General Appropriation Act, Article IX, §167,
75th Legislature, the General Appropriations Act, Section 9-10, 76th
Legislature, and Texas Government Code §2001.039, as added by
SB-178, 76th Legislature, and pursuant to the notice of intention to
review published in the May 25, 2001 issue of the Texas Register,
(26 TexReg 3835) the Texas Workers’ Compensation Commission
(the commission) has reviewed and considered for readoption the
following rules in Title 28, Part II of the Texas Administrative code

CHAPTER 166. WORKERS’ HEALTH & SAFETY - ACCIDENT
PREVENTION SERVICES §166.1. Definitions of Terms. §166.2.

Initial Licensing and Resumption of Writing of Workers’ Compensa-
tion Insurance. §166.3. Annual Report to the Commission. §166.4.
Required Accident Prevention Services. §166.5. Required Periodic
Inspections of Accident Prevention Services and Site of Inspection.
§166.6. Exchange of Information for the Inspection. §166.7. In-
spection of Accident Prevention Services: Conducting and Reporting.
§166.8. Qualification of Field Safety Representatives. §166.9. Ap-
proval of Occupational Health and Safety Education Programs.

The commission has assessed whether the reason for adopting or read-
opting these rules continues to exist. No comments were received re-
garding the review of this rule.

As a result of the review, the commission has determined that the rea-
son for adoption of these rules continues to exist. Therefore, the com-
mission readopts this rule. If the commission determines that this rule
should be revised, the revision will be accomplished in accordance with
the Administrative Procedure Act.

TRD-200104208
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: July 20, 2001

♦ ♦ ♦
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TABLES &
 GRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in
this tables and graphics section. Graphic material is arranged in this section in the following
order: Title Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the fol-
lowing tag: the word “Figure” followed by the TAC citation, rule number, and the appropriate sub-
section, paragraph, subparagraph, and so on.
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IN ADDITION
The Texas Register is required by statute to publish certain documents, including applications to purchase
control of state banks, notices of rate ceilings, changes in interest rate and applications to install remote
service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of general interest to
the public is published as space allows.

Office of the Attorney General
Texas Clean Air Act and Texas Water Code Enforcement
Settlement Notice

Notice is hereby given by the State of Texas of the following proposed
resolution of an environmental enforcement lawsuit under the Texas
Clean Air Act and the Texas Water Code. Before the State may settle a
judicial enforcement action under the Water Code, the State shall per-
mit the public to comment in writing on the proposed judgment. The
Attorney General will consider any written comments and may with-
draw or withhold consent to the proposed agreed judgment if the com-
ments disclose facts or considerations that indicate that the consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the Code.

Case Title and Court: Harris County, Texas, and the State of Texas,
et al. v. Triple B Services, Inc., Case No. 2001-04702, 80th District
Court of Harris County, Texas

Nature of Defendant’s Operations: Defendant has be accused of op-
erating a trench burner improperly in Harris County. Defendant is in
violation of several statutory provisions relating to trench burning oper-
ations. These include: emitting air contaminants without proper autho-
rization from TNRCC; causing adverse affect on human health and/or
creating a nuisance; improper stack piling of materials; and failure to
keep written log of the hours of operations.

Proposed Agreed Judgment: The judgment requires Defendant to rem-
edy the violations by complying with injunctive provisions designed
to bring the facility into compliance with a written record or log of
hours of operation. The Agreed Judgment requires Defendant to pay
Twelve Thousand Dollars and no cents ($12,000.00) in civil penalties
and Three Thousand Dollars and no cents ($3,000.00) in attorney fees.
Defendant is also required to pay all costs of court.

For a complete description of the proposed settlement, the complete
proposed Agreed Final Judgment should be reviewed. Requests for
copies of the judgment, and written comments on the proposed settle-
ment should be directed to Lisa Sanders Richardson, Assistant Attor-
ney General, Office of the Texas Attorney General, P. O. Box 12548,
Austin, Texas 78711-2548, (512) 463-2012, facsimile (512) 320-0911.
Written comments must be received within 30 days of publication of

this notice to be considered. For information regarding this publica-
tion, please call A.G. Younger at (512) 463-2110.

TRD-200104291
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: July 25, 2001

♦ ♦ ♦
Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from
the date published on the Coastal Coordination Council web site. Re-
quests for federal consistency review were received for the following
projects(s) during the period of July 13, 2001, through July 19, 2001.
The public comment period for these projects will close at 5:00 p.m.
on August 24, 2001.

FEDERAL AGENCY ACTIONS:

Applicant: Harold McGuire; Location: The project is located on
Sabine Lake at 3684 State Highway 82 in the Laffite’s Landing
Subdivision, Phase II, on Pleasure Island in Jefferson County, Texas.
The project can be located on the U.S.G.S. quadrangle map entitled
Port Arthur South, Texas-Louisiana. Approximate UTM Coordinates:
Zone 15; Easting: 408800; Northing: 3296000. CCC Project No.:
01-0261-F1; Description of Proposed Action: The applicant requests
authorization to place fill material into approximately 0.10-acre of
wetland habitat to construct a residence and associated septic system.
In addition, the applicant proposes to construct a 140-foot long
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bulkhead 9 feet out from the existing shoreline. The applicant also
requests authorization to construct a pier and covered T-head. The pier
would measure 230 feet in length by 4 feet in width and the T-head
would be 30 feet in length by 10 feet in width. Type of Application:
U.S.A.C.E. permit application #22318 is being evaluated under §10 of
the Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and section
404 of the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: County of Galveston; Location: The project is located on
the Gulf of Mexico beaches at Caplen and Gilchrist near Rollover Pass
on Bolivar Peninsula, Galveston County, Texas. The project can be
located on the U.S.G.S. quadrangle map entitled Frozen Point, Texas
and High Island, Texas. Approximate UTM Coordinates: Zone 15;
Easting: 349814; Northing: 3263194. CCC Project No.: 01-0262-F1;
Description of Proposed Action: The applicant proposes to amend De-
partment of the Army Permit 21755 to add an additional sand source
to renourish the permit area beaches for shoreline stabilization. Beach
quality sand from Kahla’s Sand Pit would be trucked from the upland
source via Highway 87 and any County beach access road that allows
vehicles to enter onto the beaches. Type of Application: U.S.A.C.E.
permit application #21755(01) is being evaluated under section 404 of
the Clean Water Act (33 U.S.C.A. §§125-1387).

Applicant: Vintage Petroleum; Location: The project is to run a
pipeline from State Tract 77 to the number 1 well site in State Tract
84 located in Trinity Bay in Chambers County, Texas. The project
can be located on the U.S.G.S. quadrangle map entitled Smith Point,
Texas. Approximate UTM Coordinates: Zone 15; Easting: 326355;
Northing: 3275444. CCC Project No.: 01-0263-F1; Description
of Proposed Action: The applicant proposes to install a 6-5/8 inch
diameter pipeline, at a length of 4439.76 linear feet, to connect a
production platform to a well site. Type of Application: U.S.A.C.E.
permit application #09161(16)/206 is being evaluated under §10 of the
Rivers and Harbors Act of 1899 (33 U.S.C.A. §403) and section 404
of the Clean Water Act (33 U.S.C.A. §§125-1387). NOTE: The CMP
consistency review for this project may be conducted by the Railroad
Commission of Texas as part of its certification under section 401 of
the Clean Water Act.

FEDERAL AGENCY ACTIVITIES:

Applicant: Minerals Management Service (MMS), U.S. Dept. of the
Interior; Location: Gulf of Mexico; CCC Project No.: 01-0258-F2;
Description of Proposed Activity: This document, the Annual Stud-
ies Plan for Fiscal Year 2002-2004 Minerals Management Service En-
vironmental Studies Program, details what studies MMS will be un-
dertaking in the Gulf of Mexico over the next three years to provide
information on various aspects of the oil and gas industry. Type of Ap-
plication: The MMS Environmental Studies Program was established
in 1973 as a means to gather information to support decision making
for offshore oil and gas leasing. Applicant: U.S. Army Corps of Engi-
neers; Location: Gulf of Mexico; CCC Project No.: 01-0264-F2; De-
scription of Proposed Activity: General Permits 15638(04), 16026(03),
16458(04), 16510(04), 16525(04), 16637(04), 16761(04) give autho-
rization to erect and maintain structures and appurtenances to be used
in connection with the drilling of wells for the production of oil, gas,
or other minerals and for the production and transportation of these
materials. This includes activities for the installation of pipelines as-
sociated with the drilling structures, including trenching, disking, and
jetting methods. Type of Application: In an effort to streamline the
permit evaluation process, the U.S. Army Corps of Engineers, Galve-
ston District and the Texas General Land Office (GLO) have signed
an agreement to delegate the evaluation of permit applications for the
seven existing General Permits to the GLO.

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited

to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information for the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, 1700 North Congress Avenue, Room 617, Austin, Texas
78701-1495, or diane.garcia@glo.state.tx.us. Comments should be
sent to Ms. Garcia at the above address or by fax at (512) 475-0680.

TRD-200104288
Larry R. Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: July 25, 2001

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Request for Proposals

Pursuant to Chapter 2254, Subchapter B, and Sections 403.011 and
403.020, Texas Government Code, the Comptroller of Public Accounts
(Comptroller) announces the issuance of a Request for Proposals (RFP
#123a) from qualified, independent firms to provide consulting ser-
vices to Comptroller. The successful respondent will assist Comptrol-
ler in conducting a management and performance review of the Aransas
County Independent School District (Aransas County ISD). Comptrol-
ler reserves the discretion to award one or more contracts for a review of
the Aransas County ISD under this RFP. The successful respondent(s)
will be expected to begin performance of the contract or contracts, if
any, on or about September 24, 2001.

Contact: Parties interested in submitting a proposal should contact Clay
Harris, Assistant General Counsel, Contracts, Comptroller of Public
Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78774, tele-
phone number: (512) 305-8673, to obtain a copy of the RFP. Comp-
troller will mail copies of the RFP only to those specifically requesting
a copy. The RFP was made available for pick-up at the above-refer-
enced address on Friday, August 3, 2001, between 2 p.m. and 5 p.m.,
Central Zone Time (CZT), and during normal business hours thereafter.
Comptroller also made the complete RFP available electronically on
the Texas Marketplace at: http://www.marketplace.state.tx.us after 2
p.m. (CZT) on Friday, August 3, 2001.

Mandatory Letters of Intent and Questions: All Mandatory Letters of
Intent and questions regarding the RFP must be sent via facsimile to
Mr. Harris at: (512) 475-0973, not later than 2:00 p.m. (CZT), on
Wednesday, August 22, 2001. Official responses to questions received
by the foregoing deadline will be posted electronically on the Texas
Marketplace no later than August 24, 2001, or as soon thereafter as
practical. Mandatory Letters of Intent received after the 2:00 p.m., Au-
gust 22 deadline will not be considered.

Closing Date: Proposals must be received in Assistant General Coun-
sel’s Office at the address specified above (ROOM G-24) no later than
2 p.m. (CZT), on Friday, August 31, 2001. Proposals received after this
time and date will not be considered. Proposals will not be accepted
from respondents who do not submit mandatory letters of intent by the
August 22 deadline.

Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. Comptroller will make the final decision regarding
the award of a contract. Comptroller reserves the right to award one or
more contracts under this RFP.
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Comptroller reserves the right to accept or reject any or all proposals
submitted. Comptroller is under no legal or other obligation to execute
a contract on the basis of this notice or the distribution of any RFP.
Comptroller shall not pay for any costs incurred by any entity in re-
sponding to this Notice or the RFP.

The anticipated schedule of events is as follows: Issuance of RFP -
August 3, 2001, 2 p.m. CZT; All Mandatory Letters of Intent and
Questions Due - August 22, 2001, 2 p.m. CZT; Official Responses to
Questions Posted - August 24, 2001, or as soon thereafter as practical;
Proposals Due - August 31, 2001, 2 p.m. CZT; Contract Execution -
September 14, 2001, or as soon thereafter as practical; Commencement
of Project Activities - September 24, 2001.

TRD-200104289
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: July 25, 2001

♦ ♦ ♦
Notice of Request for Proposals

Pursuant to Chapter 2254, Subchapter B, and Sections 403.011 and
403.020, Texas Government Code, the Comptroller of Public Accounts
(Comptroller) announces the issuance of a Request for Proposals (RFP
#124a) from qualified, independent firms to provide consulting ser-
vices to Comptroller. The successful respondent will assist Comptrol-
ler in conducting a management and performance review of the Glen
Rose Independent School District (Glen Rose ISD). Comptroller re-
serves the discretion to award one or more contracts for a review of the
Glen Rose ISD under this RFP. The successful respondent(s) will be
expected to begin performance of the contract or contracts, if any, on
or about September 24, 2001.

Contact: Parties interested in submitting a proposal should contact Clay
Harris, Assistant General Counsel, Contracts, Comptroller of Public
Accounts, 111 E. 17th St., ROOM G-24, Austin, Texas, 78774, tele-
phone number: (512) 305-8673, to obtain a copy of the RFP. Comp-
troller will mail copies of the RFP only to those specifically requesting
a copy. The RFP was made available for pick-up at the above-refer-
enced address on Friday, August 3, 2001, between 2 p.m. and 5 p.m.,
Central Zone Time (CZT), and during normal business hours thereafter.
Comptroller also made the complete RFP available electronically on
the Texas Marketplace at: http://www.marketplace.state.tx.us after 2
p.m. (CZT) on Friday, August 3, 2001.

Mandatory Letters of Intent and Questions: All Mandatory Letters of
Intent and questions regarding the RFP must be sent via facsimile to
Mr. Harris at: (512) 475-0973, not later than 2:00 p.m. (CZT), on
Monday, August 20, 2001. Official responses to questions received by
the foregoing deadline will be posted electronically on the Texas Mar-
ketplace no later than August 22, 2001, or as soon thereafter as prac-
tical. Mandatory Letters of Intent received after the 2:00 p.m., August
20th deadline will not be considered.

Closing Date: Proposals must be received in Assistant General Coun-
sel’s Office at the address specified above (ROOM G-24) no later than
2 p.m. (CZT), on Wednesday, August 29, 2001. Proposals received
after this time and date will not be considered. Proposals will not be
accepted from respondents who do not submit mandatory letters of in-
tent by the August 20th deadline.

Evaluation and Award Procedure: All proposals will be subject to eval-
uation by a committee based on the evaluation criteria and procedures
set forth in the RFP. Comptroller will make the final decision regarding

the award of a contract. Comptroller reserves the right to award one or
more contracts under this RFP.

Comptroller reserves the right to accept or reject any or all proposals
submitted. Comptroller is under no legal or other obligation to execute
a contract on the basis of this notice or the distribution of any RFP.
Comptroller shall not pay for any costs incurred by any entity in re-
sponding to this Notice or the RFP.

The anticipated schedule of events is as follows: Issuance of RFP -
August 3, 2001, 2 p.m. CZT; All Mandatory Letters of Intent and
Questions Due - August 20, 2001, 2 p.m. CZT; Official Responses to
Questions Posted - August 22, 2001, or as soon thereafter as practical;
Proposals Due - August 29, 2001, 2 p.m. CZT; Contract Execution -
September 14, 2001, or as soon thereafter as practical; Commencement
of Project Activities - September 24, 2001.

TRD-200104290
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: July 25, 2001

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Bracket Adjustment

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing brackets and ceilings by use of the formula and method de-
scribed in Tex. Fin. Code §341.203.1

The amounts of brackets in Tex. Fin. Code §342.201(a) are changed
to $1,500.00 and $12,500.00, respectively.

The amounts of brackets in Tex. Fin. Code §342.201(e) are established
at $2,500.00, $5,250.00, and $12,500.00, respectively.2

The ceiling amount in Tex. Fin. Code § 342.251 is changed to $500.00.

The amounts of the brackets in Tex. Fin. Code §345.055 are changed
to $2,500.00 and $5,000.00, respectively.

The amounts of the bracket in Tex. Fin. Code §345.103 is changed to
$2,500.00.

The ceiling amount of Tex. Fin. Code §371.158 is changed to
$12,500.00.

The amounts of the brackets in Tex. Fin. Code §371.159 are changed
to $150.00, $1,000.00,3 and $1,500.00, respectively.

The above dollar amounts of the brackets and ceilings shall govern all
applicable credit transactions and loans made on or after July 1, 2001,
and extending through June 30, 2002.

1Computation method: The Reference Base Index (the Index for De-
cember 1967) = 101.6. The December 2000 Index = 508.5. The per-
centage of change is 500.49%. This equates to an increase of 500%
after disregarding the percentage of change in excess of multiples of
10%.

2The dollar amount of these brackets and ceilings shall govern all ap-
plicable credit transactions and loans made on or after September 1,
2001, and extending through June 30, 2002. These brackets and ceil-
ings were established in Senate Bill 272, 77th Legislative Session.

3The dollar amount of this bracket and ceiling shall govern all applica-
ble credit transactions and loans made on or after September 1, 2001,
and extending through June 30, 2002. This bracket and ceiling was
amended in Senate Bill 317, 77th Legislative Session.
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TRD-200104259
Leslie L. Pettijohn
Commissioner
Office of the Consumer Credit Commissioner
Filed: July 24, 2001

♦ ♦ ♦
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 07/30/01 - 08/05/01 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 07/30/01 - 08/05/01 is 18% for Commercial over
$250,000.

1Credit for personal, family or household use.

2Credit for business, commercial, investment or other similar purpose.

TRD-200104258
Leslie L. Pettijohn
Commissioner
Office of the Consumer Credit Commissioner
Filed: July 24, 2001

♦ ♦ ♦
Office of Court Administration
Notice of Consultant Contract Award

In accordance with §2254.030 of the Texas Government Code, the Of-
fice of Court Administration announces the award of a major consulting
services contract.

The notice of invitation for offers for consulting services was published
in the June 15, 2001 issue of the Texas Register (26 TexReg 4548).

(1) The consultant will document a comprehensive emergency con-
tingency plan for any type of disaster that has the potential to result
in an interruption of business. The plan will cover all potential busi-
ness interruptions, including all potential emergency and disaster sit-
uations and procedures for bringing the agency back to normal oper-
ations as soon as possible. It will include procedures for identifying
and recalling key personnel, deciding which functions must continue
at what level of performance, relocating existing work areas including
computer operations to a pre-selected site and identifying vital records.
Procedures will be developed and maintained for the identification, du-
plication, storage, and protection of the vital/essential records, and re-
sponsibility for accomplishments of these tasks will be clearly identi-
fied.

(2) The contract is awarded to BTG, Inc., 6100 Bandera Road, San
Antonio, Texas 78238.

(3) The dollar value of the contract is not to exceed $27,850.00. The
contract was executed on July 23, 2001; it is effective as of July 23,
2001, and shall terminate on the earlier of the completion of the project
or August 31, 2001.

(4) The plan that BTG, Inc. is required to present to the agency is due
on or before August 31, 2001.

TRD-200104284

Margaret McGloin Bennett
General Counsel
Office of Court Administration
Filed: July 25, 2001

♦ ♦ ♦
Texas Education Agency
Correction of Error

The Texas Education Agency withdrew proposed 19 TAC §105.1021.
The notice appeared in the July 13, 2001, Texas Register (26 TexReg
5233).

Due to an error by the Texas Register, the published notice incorrectly
said the rule was an "automatic withdrawal". The notice should have
said that TEA withdrew from consideration proposed new §105.1021
which appeared in the January 5, 2001, issue of the Texas Register (26
TexReg 55).

TRD-200104312

♦ ♦ ♦
Texas Department of Health
Notice of Revocation of Certificates of Registration

The Texas Department of Health, having duly filed complaints pur-
suant to 25 Texas Administrative Code §289.205, has revoked the fol-
lowing certificates of registration: John K. Echols, D.D.S., Port Arthur,
R12467, July 12, 2001; BP Exploration, Inc., Houston, R18962, July
12, 2001; Robert D. Balboa, D.D.S., Dallas, R19882, July 12, 2001;
Abilene Regional Medical Center, Cisco, R22725, July 21, 2001.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200104261
Susan Steeg
General Counsel
Texas Department of Health
Filed: July 24, 2001

♦ ♦ ♦
Notice of Revocation of the Radioactive Material License of
Dowser Consulting, Inc.

The Texas Department of Health, having duly filed complaints pur-
suant to 25 Texas Administrative Code §289.205, has revoked the fol-
lowing radioactive material license: Dowser Consulting, Inc., Houston,
L04165, July 12, 2001.

A copy of all relevant material is available for public inspection at the
Bureau of Radiation Control, Texas Department of Health, Exchange
Building, 8407 Wall Street, Austin, Texas, telephone (512) 834-6688,
Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holidays).

TRD-200104260
Susan Steeg
General Counsel
Texas Department of Health
Filed: July 24, 2001

♦ ♦ ♦
Texas Department of Human Services
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Public Hearing for Temporary Assistance for Needy Families
(TANF) State Plan

The Texas Department of Human Services (DHS) will conduct a
public hearing to receive comments on the Temporary Assistance for
Needy Families (TANF) State Plan. The public hearing will be held
on September 10, 2001, at 1:00 p.m. in the Public Hearing Room at
DHS, Winters Building, 701 West 51st Street, Austin, Texas.

In addition, comments may be submitted during the public comment
period, which begins August 3, 2001 and ends September 17, 2001.
Comments must be submitted in writing to Texas Department of Hu-
man Services, Eric McDaniel, Mail Code W-312, P.O. Box 149030,
Austin, Texas 78714-9030. Comments also may be submitted electron-
ically to eric.mcdaniel@dhs.state.tx.us. For additional information or a
copy of the TANF State Plan, contact Eric McDaniel at (512) 438-2909.

Individuals who require auxiliary aids or services for this hearing
should contact Eric McDaniel at (512) 438-2909 by August 27, 2001
so that appropriate arrangements can be made.

TRD-200104275
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: July 24, 2001

♦ ♦ ♦
Texas Health and Human Services Commission
Notice of Proposed Medicaid Provider Payment Rates

Proposal. As single state agency for the state Medicaid program, the
Texas Health and Human Services Commission (HHSC) proposes new
per diem payment rates for the nursing facilities program operated by
the Texas Department of Human Services (DHS). Payment rates are
proposed to be effective September 1, 2001, as follows: Figure: 1
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Methodology and justification. The proposed rates in the chart above
were determined in accordance with the rate setting methodology at 1
Texas Administrative Code (TAC) Chapter 355, subchapter C (relating
to Reimbursement Methodology for Nursing Facilities), §355.307 and
(relating to Enhanced Direct Care Staff Rate), §355.308.

Participating facilities requesting to staff above the minimum staffing
requirements included in the rates in the above chart may receive one of
the following payment rates per day in addition to the above payment
rates (within available funds): Figure: 2

               Methodology and justification. The proposed rates in the chart above
were determined in accordance with the rate setting methodology at 1
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Texas Administrative Code (TAC) Chapter 355, subchapter C (relating
to Enhanced Direct Care Staff Rate), §355.308.

TRD-200104283
Marina Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Filed: July 25, 2001

♦ ♦ ♦
Texas Department of Insurance
Important Notice Postponement of Hearing

At the request of State Farm Insurance Companies, the Texas Depart-
ment of Insurance has postponed the public hearing set for Tuesday,
July 24, 2001, to consider State Farm’s request for adoption of three
new residential property policy forms and new endorsement forms. The
Department will issue notice of a future hearing prior to considering the
current or any amended filings by State Farm.

TRD-200104203
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: July 20, 2001

♦ ♦ ♦
Notice

Notice of Cancellation of Request for Proposals Concerning Telephone
Survey of Uninsured Individuals.

The Texas Department of Insurance (TDI) published Request for Pro-
posals (RFP) 01-RBD-Grant Survey1 concerning a statewide telephone
survey of uninsured individuals in the State of Texas in the June 1, 2001
issue of the Texas Register (26 TexReg 3972). TDI hereby gives notice
of the cancellation of RFP 01-RBD-GrantSurvey1.

TRD-200104191
Judy Woolley
Deputy Chief Clerk
Texas Department of Insurance
Filed: July 20, 2001

♦ ♦ ♦
Notice of Applications by Small Employer Carriers to Change
to Risk-Assuming Carriers for Good Cause

Notice is given to the public of the application of the listed small em-
ployer carriers to be risk-assuming carriers under Texas Insurance Code
Articles 26.51 and 26.52. A small employer carrier is defined by Chap-
ter 26 of the Texas Insurance Code as a health insurance carrier that
offers, delivers or issues for delivery, or renews small employer health
benefit plans subject to the chapter. A risk-assuming carrier is defined
by Chapter 26 of the Texas Insurance Code as a small employer carrier
that elects not to participate in the Texas Health Reinsurance System or
is approved for good cause to change its status to risk-assuming. The
following small employer carriers have applied to change their state to
risk-assuming carriers for good cause:

Employers Health Insurance Company, and

Humana Insurance Company

The applications are subject to public inspection at the offices of
the Texas Department of Insurance, Financial Monitoring Unit, 333
Guadalupe, Hobby Tower 3, 3rd Floor, Austin, Texas.

If you wish to comment on these applications to be risk-assuming carri-
ers, you must submit your written comments within 60 days after publi-
cation of this notice in the Texas Register to Lynda H. Nesenholtz, Chief
Clerk, Mail Code 113-1C, Texas Department of Insurance, P. O. Box
149104, Austin, Texas 78714-91204. An additional copy of the com-
ments must be submitted to Mike Boerner, Managing Actuary, Actu-
arial Division of the Financial Program, Mail Code 304-3A, Texas De-
partment of Insurance, P. O. Box 149104, Austin, Texas 78714-9104.
Upon consideration of the applications, if the Commissioner is satis-
fied that all requirements of law have been met, the Commissioner or
his designee may take action to approve the applications to change sta-
tus to risk-assuming carriers.

TRD-200104266
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: July 24, 2001

♦ ♦ ♦
Third Party Administrator Applications

The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.

Application for admission to Texas of P5 e.Health Services, Inc., a
foreign third party administrator. The home office is Reno, Nevada.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-200104267
Lynda H. Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Filed: July 24, 2001

♦ ♦ ♦
Texas Lottery Commission
Instant Game No. 203 "Cash Explosion"

1.0 Name and Style of Game.

A. The name of Instant Game No. 203 is "CASH EXPLOSION". The
play style is a "match three (3) of nine (9) with a doubler".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 203 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 203.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
$1.00, $2.00, $4.00, $8.00, $10.00, $20.00, $40.00, $50.00, $80.00,
$100, $200, and $1,000, and FIRECRACKER.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
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Caption which corresponds with and verifies each Play Symbol is as
follows: Table 1 of this section.

E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:
Table 2 of this section.
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Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be : 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $4.00, $8.00, $10.00, or
$20.00.

H. Mid-Tier Prize - A prize of $40.00, $50.00, $80.00, $100, or $200.

I. High-Tier Prize - A prize of $1,000.

J. Bar Code - A 22 character interleaved two (2) of five (5) bar code
which will include a three (3) digit game ID, the seven (7) digit pack
number, the three (3) digit ticket number and the nine (9) digit Valida-
tion Number. The bar code appears on the back of the ticket.

K. Pack-Ticket Number - A twenty-two (22) digit number consisting of
the three (3) digit game number (203), a seven (7) digit pack number,
and a three (3) digit ticket number. Ticket numbers start with 000 and
end with 249 within each pack. The format will be: 203-0000001-000.

L. Pack - A pack of "CASH EXPLOSION" Instant Game tickets con-
tain 250 tickets, which are packed in plastic shrink-wrapping and fan-
folded in pages of five. Tickets 000-004 will be on the top page. Tickets
005-009 will be on the next page and so forth and ticket 245-249 will
be on the last page. Tickets 000 and 249 will be folded down to expose
the pack-ticket number through the shrink-wrap.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"CASH EXPLOSION" Instant Game No. 203 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.

A prize winner in the "CASH EXPLOSION" Instant Game is deter-
mined once the latex on the ticket is scratched off to expose nine (9)
play symbols. If the player finds three (3) like amounts, the player will
win that amount. If the player finds two (2) like amounts and a FIRE-
CRACKER symbol, the player doubles that amount. No portion of the
display printing nor any extraneous matter whatsoever shall be usable
or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly nine (9) Play Symbols must appear under the latex overprint
on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly
nine (9) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Valida-
tion Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;
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16. Each of the nine (9) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the nine (9) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets within a book will not have iden-
tical play data, spot for spot.

B. No ticket will have four (4) or more like play symbols on a ticket.

C. The doubler symbol will never appear on a ticket which contains
three (3) like play symbols.

D. There will be no more than one (1) doubler symbol on a ticket .

E. No more than one (1) pair of like play symbols will appear on a ticket
containing a doubler symbol.

F. No more than two (2) pairs of like play symbols will appear on a
ticket which does not contain a doubler symbol.

2.3 Procedure for Claiming Prizes.

A. To claim a "CASH EXPLOSION" Instant Game prize of $1.00,
$2.00, $4.00, $8.00, $10.00, $20.00, $40.00, $50.00, $80.00, $100, or
$200, a claimant shall sign the back of the ticket in the space desig-
nated on the ticket and present the winning ticket to any Texas Lot-
tery Retailer. The Texas Lottery Retailer shall verify the claim and, if
valid, and upon presentation of proper identification, make payment of
the amount due the claimant and physically void the ticket; provided
that the Texas Lottery Retailer may, but is not, in some cases, required
to pay a $40.00, $50.00, $80.00, $100, or $200 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a "CASH EXPLOSION" Instant Game prize of $1,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying a
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim shall
be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "CASH EXPLOSION" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

F. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "CASH
EXPLOSION" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "CASH EXPLOSION" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

26 TexReg 5860 August 3, 2001 Texas Register



2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive

Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
29,338,500 tickets in the Instant Game No. 203. The approximate
number and value of prizes in the game are as follows: Table 3 of this
section.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 203 with-
out advance notice, at which point no further tickets in that game may
be sold.
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6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 203, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200104198
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: July 20, 2001

♦ ♦ ♦
Instant Game No. 229 "Weekly Grand"

1.0 Name and Style of Game.

A. The name of Instant Game No. 229 is "WEEKLY GRAND". This
ticket contains three (3) games, as indicated as "Game 1", "Game 2",
and "Game 3", or "Quick $20". The play style of "Game 1" is a "Your
Number Beats Their Number" play style. The play style of "Game 2"
is a Match 3 Like Prize Amounts" play style. The play style of "Game
3", or "Quick $20", is a "Match 2 Like Symbols" play style.

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 229 shall be $2.00 per ticket.

1.2 Definitions in Instant Game No. 229.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols for
"Game 1" are: 1, 2, 3, 4, 5, 6, 7, 8, 9, $1.00, $2.00, $4.00, $5.00,
$10.00, $40.00, $100, 300, and GRAND. The possible Play Symbols
for "Game 2" are: $1.00, $2.00, $4.00, $5.00, $10.00, $40.00, $100,
$300, and GRAND. The possible game symbols for "Game 3" are:
MONEY BAG symbol, GOLD BAR symbol, POT OF GOLD symbol,
TOP HAT symbol, CLOVER symbol, and DIAMOND symbol.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows: Table 1 of this section.
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E. Retailer Validation Code - Three (3) small letters found under the
removable scratch-off covering in the play area, which retailers use to

verify and validate instant winners. The possible validation codes are:
Table 2 of this section.

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the

bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $2.00, $4.00, $5.00, $10.00, $20.00.

H. Mid-Tier Prize - A prize of $40.00 or $300.

I. High-Tier Prize - A prize of GRAND.

J. Bar Code - A 22 character interleaved two (2) of five (5) bar code
which will include a three (3) digit game ID, the seven (7) digit pack
number, the three (3) digit ticket number and the nine (9) digit Valida-
tion Number. The bar code appears on the back of the ticket.
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K. Pack-Ticket Number - A thirteen (13) digit number consisting of the
three (3) digit game number (229), a seven (7) digit pack number and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 229-0000001-000.

L. Pack - A pack of "WEEKLY GRAND" Instant Game tickets contain
250 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of two (2). Tickets 000 and 001 will be on the first page, tickets
002 and 003 will be on the next page and so forth with tickets 248-249
on the last page.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"WEEKLY GRAND" Instant Game No. 229 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in "Game 1" of the "WEEKLY GRAND" Instant Game
is determined once the latex on the ticket is scratched off to expose
the "Your Number", "Their Number", and "Prize" Play Symbols on the
front of the ticket. The player wins "Prize" amount if a Play Symbol
shown under "YOUR NUMBER" is greater than the Play Symbol ap-
pearing under "THEIR NUMBER" in each of the two (2) rows. The
player wins $1,000 per week for 20 (twenty) years if a Play Symbol
shown under "YOUR NUMBER" is grater than the Play Symbol ap-
pearing under "THEIR NUMBER" in either row and the Play Symbol
"GRAND" appears in the "Prize" spot for that row. In "Game 2", the
player wins the prize amount that appears three (3) times on the play
area. If the Play Symbol "GRAND" appears three times on the play
area of "Game 2", the player wins $1,000 per week for 20 years. In
"Game 3", the player wins $20 instantly if there are two (2) out of three
(3) matching Play Symbols under "QUICK $20". No portion of the dis-
play printing nor any extraneous matter whatsoever shall be usable or
playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly six (6) Play Symbols must appear under the latex overprint
on "Game 1", exactly six (6) Play Symbols must appear under the latex
overprint on "Game 2", and exactly three (3) Play Symbols must appear
under "Game 3".

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly six
(6) Play Symbols and exactly six Play Symbol Captions under "Game
1", exactly six (6) Play Symbols and exactly six (6) Play Symbol Cap-
tions under "Game 2", and exactly three (3) Play Symbols and exactly
three (3) Play Symbol Captions under "Game 3" on the front of the
ticket under the latex overprint on the front portion of the ticket, ex-
actly one (1) Serial Number, exactly one (1) Retailer Validation Code,
and exactly one (1) Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the six (6) Play Symbols appearing under "Game 1", each
of the six Play Symbols appearing under "Game 2", and each of the
three (3) Play Symbols appearing under "Game 3" must be exactly one
of those described in Section 1.2.C of these Game Procedures, and each
of the Play Symbol Captions to those Play Symbols must be exactly one
of these described in Section 1.2.D of these Game Procedures;

17. Each of the six (6) Play appearing under "Game 1", each of the six
(6) Play Symbols appearing under "Game 2", and each of the six (6)
Play Symbols appearing under "Game 3" on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Validation Numbers must be printed
in the Validation font and must correspond precisely to the artwork on
file at the Texas Lottery; and the Pack-Ticket Number must be printed
in the Pack-Ticket Number font and must correspond precisely to the
artwork on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received or recorded by the Texas Lottery
by applicable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.
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B. There will be no three (3) or more like non-winning play symbols
on a ticket.

C. Consecutive non-winning tickets will not have identical play data,
spot for spot.

D. Non-winning PRIZE SYMBOLS will not match a winning prize
symbol on a ticket.

E. The GRAND symbol may only be used in "Game 1" and "Game 2".

F. In "Game 1", the wins will be approximately evenly distributed
among the two (2) chances.

G. In "Game 1", there will be no ties between Your and Theirs in a row.

H. There will be no duplicate games on a ticket in "Game 1".

I. There will be no duplicate non-winning prize symbols in "Game 1".

J. In "Game 2", no more than four (4) or more of a kind will appear.

K. In "Game 3", all symbols will be used an approximately even num-
ber of times on winning and non-winning tickets.

L. There will never be three (3) like symbols in "Game 3"

2.3 Procedure for Claiming Prizes.

A. To claim a "WEEKLY GRAND" Instant Game prize of $2.00, $4.00,
$5.00, $10.00, $20.00, $40.00, or $300, a claimant shall sign the back
of the ticket in the space designated on the ticket and present the win-
ning ticket to any Texas Lottery Retailer. The Texas Lottery Retailer
shall verify the claim and, if valid, and upon presentation of proper
identification, make payment of the amount due the claimant and phys-
ically void the ticket; provided that the Texas Lottery Retailer may,
but is not, in some cases, required to pay a $300 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the
claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a "WEEKLY GRAND" Instant Game prize of $1,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying a
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim shall
be denied and the claimant shall be notified promptly.

1. When claiming a "WEEKLY GRAND" Instant Game prize of
GRAND, the claimant must choose one of four (4) payment options
for receiving their prize:

a. Weekly via wire transfer to the claimant/winner’s account. This will
be similar to the current "WEEKLY GRAND" (Game 173) payment
process. With this plan, a payment of $1,000.00 less Federal with-
holding will be made once a week for twenty years. After the initial
payment, installment payments will be made every Wednesday.

b. Monthly via wire transfer to the claimant/winner’s account. If the
claim is made during the month, the claimant/winner will still receive
the entire month’s payment. This will allow the flow of payments
throughout the 20 years to remain the same. With this plan, a pay-
ment of $4,337.00 less Federal withholding will be made the month of

the claim. Each additional month, a payment of $4,333.00 less Federal
withholding will be made once a month for 20 years. After the initial
payment, installment payments will be made on the first business day
of each month.

c. Monthly via wire transfer to the claimant/winner’s account. If the
claim is made during the quarter, the claimant/winner will still receive
the entire quarter’s payment. This will allow the flow of payments
throughout the 20 years to remain the same. With this plan, a payment
of $13,000.00 less Federal withholding will be made each quarter (four
times a year) for 20 years. After the initial payment, installment pay-
ments will be made on the first business day of the first month of every
quarter (January, April, July, October).

d. Annually via wire transfer to the claimant/winner’s account. These
payments will be made in a manner similar to how jackpot payments are
currently handled. With this plan, a payment of $52,000.00 less Federal
withholding will be made once a year during the anniversary month of
the claim for 20 years. After the initial payment, installment payments
will be made on the first business day of the anniversary month.

C. As an alternative method of claiming a "WEEKLY GRAND" In-
stant Game prize of $2.00, $4.00, $5.00, $10.00, $20.00, $40.00, or
$300, the claimant must sign the winning ticket, thoroughly complete
a claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket re-
mains with the claimant. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the
age of 18 years is entitled to a cash prize of less than $600 from the
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"WEEKLY GRAND" Instant Game, the Texas Lottery shall deliver to
an adult member of the minor’s family or the minor’s guardian a check
or warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
$1,000 per week for 20 years from the "WEEKLY GRAND" Instant
Game, the Texas Lottery shall deposit the amount of the prize in a cus-
todial bank account, with an adult member of the minor’s family or the
minor’s guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall

be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
25,814,500 tickets in the Instant Game No. 229. The expected number
and value of prizes in the game are as follows: Table 3 of this section.

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 229 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 229, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
tot he State Lottery Act and reference in 16 TAC, Chapter 401, and all
final decisions of the Executive Director.

TRD-200104197
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Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: July 20, 2001

♦ ♦ ♦
Instant Game No. 236 "9’s in a line"

1.0 Name and Style of Game.

A. The name of Instant Game No. 236 is "9’s IN A LINE". The play
style is a "tic-tac-toe" play style.

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 236 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 236.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
2, 3, 4, 5, 6, 7, 8, 9, $1.00, $2.00, $3.00, $9.00, $19.00, $49.00, $99,
$199, and $900.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows: Table 1 of this section.

                E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
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verify and validate instant winners. The possible validation codes are:
Table 2 of this section.

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $9.00, or $19.00.

H. Mid-Tier Prize - A prize of $49.00, $99.00, or $199.

I. High-Tier Prize - A prize of $900.

J. Bar Code - A 22 character interleaved two (2) of five (5) bar code
which will include a three (3) digit game ID, the seven (7) digit pack
number, the three (3) digit ticket number and the nine (9) digit Valida-
tion Number. The bar code appears on the back of the ticket.

K. Pack-Ticket Number - A thirteen (13) digit number consisting of the
three (3) digit game number (236), a seven (7) digit pack number and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 074 within each pack. The format will be : 236-0000001-000.

L. Pack - A pack of "9’s IN A LINE" Instant Game tickets contain 250
tickets, which are packed in plastic shrink-wrapping and fanfolded in
pages of five. Tickets 000 - 004 will be on the top page and tickets 005
- 009 will be on the next page and so forth with tickets 245 - 249 on
the last page. Tickets 000 and 249 will be folded down to expose the
pack-ticket number through the shrink-wrap

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery

pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"9’s IN A LINE" Instant Game No. 236 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "9’s IN A LINE" Instant Game is determined once
the latex on the ticket is scratched off to expose 10 (ten) play symbols.
If a player finds three (3) 9’s in any one row, column, or diagonal, the
player wins the prize in the Prize Box. No portion of the display print-
ing nor any extraneous matter whatsoever shall be usable or playable
as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 10 (ten) Play Symbols must appear under the latex overprint
on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;
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10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 10
(ten) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 10 (ten) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 10 (ten) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No ticket will contain three (3) or more of a kind other than the 9
(nine) symbol.

2.3 Procedure for Claiming Prizes.

A. To claim a "9’s IN A LINE" Instant Game prize of $1.00, $2.00,
$3.00, $9.00, $19.00, $49.00, $99.00, or $199, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer

may, but is not, in some cases, required to pay a $49.00, $99.00 or
$199 ticket. In the event the Texas Lottery Retailer cannot verify the
claim, the Texas Lottery Retailer shall provide the claimant with a claim
form and instruct the claimant on how to file a claim with the Texas
Lottery. If the claim is validated by the Texas Lottery, a check shall
be forwarded to the claimant in the amount due. In the event the claim
is not validated, the claim shall be denied and the claimant shall be
notified promptly. A claimant may also claim any of the above prizes
under the procedure described in Section 2.3.B and 2.3.C of these Game
Procedures.

B. To claim a "9’s IN A LINE" Instant Game prize of $900, the claimant
must sign the winning ticket and present it at one of the Texas Lot-
tery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying a
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim shall
be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "9’s IN A LINE" Instant
Game prize, the claimant must sign the winning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

F. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "9’s IN A

IN ADDITION August 3, 2001 26 TexReg 5869



LINE" Instant Game, the Texas Lottery shall deliver to an adult member
of the minor’s family or the minor’s guardian a check or warrant in the
amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "9’s IN A LINE" Instant Game, the Texas Lot-
tery shall deposit the amount of the prize in a custodial bank account,
with an adult member of the minor’s family or the minor’s guardian
serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall

be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
20,557,500 tickets in the Instant Game No. 236. The approximate
number and value of prizes in the game are as follows: Table 3 of this
section.
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 236 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 236, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200104200
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: July 20, 2001

♦ ♦ ♦
Instant Game No. 237 "Aces High"

1.0 Name and Style of Game.

A. The name of Instant Game No. 237 is "ACES HIGH". The play
style is a "yours beats theirs with auto win" play style.

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 237 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 237.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
2, 3, 4, 5, 6, 7, 8, 9, 10, J, Q, K, A, $1.00, $2.00, $3.00, $5.00, $10.00,
$20.00, $50.00, $100, $500 and $2,500.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows: Table 1 of this section.
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E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to

verify and validate instant winners. The possible validation codes are:
Table 2 of this section.

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of

∅ , which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
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Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $5.00, $10.00, or
$20.00.

H. Mid-Tier Prize - A prize of $50.00, $100, or $500.

I. High-Tier Prize - A prize of $2,500.

J. Bar Code - A 22 character interleaved two (2) of five (5) bar code
which will include a three (3) digit game ID, the seven (7) digit pack
number, the three (3) digit ticket number and the nine (9) digit Valida-
tion Number. The bar code appears on the back of the ticket.

K. Pack-Ticket Number - A thirteen (13) digit number consisting of the
three (3) digit game number (237), a seven (7) digit pack number and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 074 within each pack. The format will be : 237-0000001-000.

L. Pack - A pack of "ACES HIGH" Instant Game tickets contain 250
tickets, which are packed in plastic shrink-wrapping and fanfolded in
pages of five. Tickets 000 - 004 will be on the top page and tickets 005
- 009 will be on the next page and so forth with tickets 245 - 249 on
the last page. Tickets 000 and 249 will be folded down to expose the
pack-ticket number through the shrink-wrap

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"ACES HIGH" Instant Game No. 237 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "ACES HIGH" Instant Game is determined once
the latex on the ticket is scratched off to expose 12 (twelve) play sym-
bols. If the player’s YOUR CARD beats the DEALER’S CARD, the
player wins the prize shown under PRIZE. If the player gets and Ace
card symbol under YOUR CARD, the player wins the PRIZE for that
game automatically. No portion of the display printing nor any extra-
neous matter whatsoever shall be usable or playable as a part of the
Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 12 (twelve) Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 12
(twelve) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 12 (twelve) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 12 (twelve) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No duplicate non-winning games on a ticket.

C. No duplicate non-winning prize symbols on a ticket.

D. The auto win symbol will appear only on intended winning tickets.
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E. Non-winning prize symbols will not match a winning prize symbol
on a ticket.

F. No ties in a game.

G. The auto win symbol will never appear more than once on a ticket.

H. An Ace card will not appear as the Dealer’s Card.

2.3 Procedure for Claiming Prizes.

A. To claim a "ACES HIGH" Instant Game prize of $1.00, $2.00, $3.00,
$5.00, $10.00, $20.00, $50.00, $100, or $500, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100 or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas Lot-
tery. If the claim is validated by the Texas Lottery, a check shall be
forwarded to the claimant in the amount due. In the event the claim is
not validated, the claim shall be denied and the claimant shall be noti-
fied promptly. A claimant may also claim any of the above prizes under
the procedure described in Section 2.3.B and 2.3.C of these Game Pro-
cedures.

B. To claim a "ACES HIGH" Instant Game prize of $2,500, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying
a prize of $600 or more, the Texas Lottery shall file the appropriate
income reporting form with the Internal Revenue Service (IRS) and
shall withhold federal income tax at a rate set by the IRS if required.
In the event that the claim is not validated by the Texas Lottery, the
claim shall be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "ACES HIGH" Instant Game
prize, the claimant must sign the winning ticket, thoroughly complete a
claim form, and mail both to: Texas Lottery Commission, Post Office
Box 16600, Austin, Texas 78761-6600. The risk of sending a ticket
remains with the claimant. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the Texas Workforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

F. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "ACES
HIGH" Instant Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor’s family or the minor’s guardian a check or warrant in
the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "ACES HIGH" Instant Game, the Texas Lot-
tery shall deposit the amount of the prize in a custodial bank account,
with an adult member of the minor’s family or the minor’s guardian
serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
20,150,000 tickets in the Instant Game No. 237. The approximate
number and value of prizes in the game are as follows: Table 3 of this
section Figure 3:16 TAC GAME NO. 237- 4.0
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 237 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 237, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

TRD-200104201
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: July 20, 2001

♦ ♦ ♦
Texas Department of Mental Health and Mental
Retardation
Notice of Joint Public Hearing on Reimbursement Rates for
Services in Institutions for Mental Diseases (IMDs)

The Health and Human Services Commission and the Texas Depart-
ment of Mental Health and Mental Retardation will conduct a joint
public hearing to receive public comment on the extension of current
reimbursement rates for Institutions for Mental Diseases (IMDs). The
rates will be effective September 1, 2001, through January 31, 2002.
The joint hearing will be held in compliance with Title 1, Texas Ad-
ministrative Code, Chapter 355, Subchapter F, §355.702(h), which re-
quires a public hearing on proposed reimbursement rate for medical as-
sistance programs. Payment rates are proposed to be effective Septem-
ber 1, 2001, as follows:

$367.97 per day
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Methodology and justification: The proposed rates were determined
in accordance with the rate setting methodology codified as 1 Texas
Administrative Code Chapter 355, Subchapter F (relating to Reim-
bursement Methodology for all medical assistance programs (IMDs)),
§355.761(c)(3) and (4).

The public hearing will be held on Wednesday, August 22, 2001, at 9:00
a.m. in room 2-328, of TDMHMR Central Office building (Building
2) at 909 West 45th Street, Austin, Texas 78751.

Written comments may be submitted to the Reimbursement and Anal-
ysis Section, Medicaid Administration, Texas Department of Mental
Health and Mental Retardation, P.O. Box 12668, Austin, Texas 78711-
2668, or faxed to (512) 206-5693. Hand deliveries will be accepted
at 909 West 45th Street, Building 4, Austin, Texas 78751. Comments
must be received by 5:00 p.m. on Tuesday, August 21, 2001.

Persons requiring an interpreter for deaf or hearing impaired or other
accommodation should contact Tom Wooldridge by calling (512) 206-
5753 or the TDY phone number of Texas Relay, which is 1-800-735-
2988, at least 72 hours prior to the hearing.

TRD-200104276
Charles Cooper
Chairman, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Filed: July 24, 2001

♦ ♦ ♦
Texas Natural Resource Conservation Commis-
sion
Enforcement Orders

An agreed order was entered regarding KHALED OMAR, Docket No.
1998-1525-PST-E on July 16, 2001 assessing $3,750 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting VICTOR SIMONDS, Staff Attorney at (512)239-6201,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding AISHEH HABOUL DBA FU-
TURE FOOD MART AND FERAS ABDALLAH, Docket No. 1998-
1525-PST-E on July 16, 2001 assessing $4,375 in administrative penal-
ties.

Information concerning any aspect of this order may be obtained by
contacting VICTOR SIMONDS, Staff Attorney at (512)239-6201,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An amended agreed order was entered regarding BILLMARK COM-
PANY, INC., Docket No. 1998-1417-IHW-E on July 17, 2001 assess-
ing $31,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting JOHN MCDONALD, Staff Attorney at (817)588-5888,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding HILLTOP ESTATES WATER
SUPPLY CORP. DBA HILLTOP ESTATES WATER SUPPLY, Docket
No. 1999-0494-PWS-E on July 16, 2001 assessing $4,938 in adminis-
trative penalties.

Information concerning any aspect of this order may be obtained by
contacting JOHN SUMNER, Staff Attorney at (915)620-6118, Texas

Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding DENNIS DICKERSON INDI-
VIDUALLY & KAT SAV-MOR, INC., Docket No. 1999-0718-PST-E
on July 16, 2001 assessing $10,625 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting LAURIE LINDSEY, Staff Attorney at (512)239-3693,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding SATTAR INVESTMENTS
INC, Docket No. 1999- 1404-PST-E on July 16, 2001 assessing
$8,750 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting DARREN REAM, Staff Attorney at (817)588-5878, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding PETROLEUM MARKET
EQUIPMENT, INC.;DEAN PUMP, INC. AND DONALD PRESTON
DEAN, Docket No. 1999-1246-PST-E on July 16, 2001 assessing
$4,500 in administrative penalties.

Information concerning any aspect of this order may be ob-
tained by contacting RICHARD O’CONNELL, Staff Attorney at
(512)239-5528, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

A default order was entered regarding PHOHAY RATSAMY DBA
BOAT CLUB GROCERY, Docket No. 2000-0046-PST-E on July 16,
2001 assessing $3,750 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting VICTOR SIMONDS, Staff Attorney at (512)239-6201,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding BNP PETROLEUM CORPO-
RATION, Docket No. 2000-1198-AIR-E on July 16, 2001 assessing
$1,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting MICHAEL DE LA CRUZ, Enforcement Coordinator at
(512)239-0259, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding DELTON OSBORNE DBA
GRUBS BAIT & GRILL, Docket No. 2001-0018-OSS-E on July 16,
2001 assessing $4,375 in administrative penalties with $875 deferred.

Information concerning any aspect of this order may be obtained
by contacting J. CRAIG FLEMING, Enforcement Coordinator at
(512)239-5806, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding NORTHWEST HARRIS
COUNTY MUNICIPAL UTILITY DISTRICT NO. 12, Docket No.
2000-1206-MWD-E on July 16, 2001 assessing $750 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting FAYE LIU, Enforcement Coordinator at (713)767-3726,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding RACETRAC PETROLEUM
INC, Docket No. 1998- 1005-PST-E on July 16, 2001 assessing $7,500
in administrative penalties.
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Information concerning any aspect of this order may be obtained by
contacting DARREN REAM, Staff Attorney at (817)588-5878, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding GILBERT REYES, JR. DBA
PARTY TIME RENTALS, Docket No. 2000-0783-AIR-E on July 16,
2001 assessing $1,000 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting ROBERT HERNANDEZ, Staff Attorney at (512)239-5915,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding KAMAL KASSIRA DBA
SANDY’S FOOD STORE, Docket No. 2000-0178-PST-E on July 16,
2001 assessing $2,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting LAURIE LINDSEY, Staff Attorney at (512)239-3693,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding DUKE ENERGY FIELD SER-
VICES LP, Docket No. 2000-1309-AIR-E on July 16, 2001 assessing
$2,250 in administrative penalties with $450 deferred.

Information concerning any aspect of this order may be obtained
by contacting THOMAS GREIMEL, Enforcement Coordinator at
(512)239-5690, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding AES DEEPWATER ,INC.,
Docket No. 2000-1434- AIR-E on July 16, 2001 assessing $5,000 in
administrative penalties with $1,000 deferred.

Information concerning any aspect of this order may be obtained by
contacting KEVIN KEYSER, Enforcement Coordinator at (713)422-
8938, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding HILCORP ENERGY COM-
PANY, Docket No. 2000- 0934-AIR-E on July 16, 2001 assessing
$28,125 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting SHEILA SMITH, Enforcement Coordinator at (512)239-
1670, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding J&B HABLUETZEL TRUST,
Docket No. 2000- 1026-MSW-E on July 16, 2001 assessing $1,100 in
administrative penalties with $220 deferred.

Information concerning any aspect of this order may be obtained
by contacting TONI TOLIVER, SEP Coordinator at (512)239-6122,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding KALYN/SIEBERT L.P., Docket
No. 2000-1180- AIR-E on July 16, 2001 assessing $2,500 in adminis-
trative penalties with $500 deferred.

Information concerning any aspect of this order may be obtained by
contacting JAMES JACKSON, Enforcement Coordinator at (254)751-
0335, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding LONE STAR STEEL COM-
PANY, Docket No. 2000-0104-IWD-E on July 16, 2001 assessing
$2,250 in administrative penalties with $450 deferred.

Information concerning any aspect of this order may be obtained by
contacting TERRY MURPHY, Enforcement Coordinator at (512)239-
5025, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding BANDERA RANCH RE-
SORT L.C. DBA LOST VALLEY RESORT RANCH, Docket No.
2000-1079-PWS-E on July 16, 2001 assessing $1,250 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained
by contacting SHAWN STEWART, Enforcement Coordinator at
(512)239-6684, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding FRANK FLORES DBA
LULL’S PUBLIC SCALES & SCALES DRIVE IN, Docket No.
2000-1371-AIR-E on July 16, 2001 assessing $1,250 in administrative
penalties.

Information concerning any aspect of this order may be obtained by
contacting BILL DAVIS, Enforcement Coordinator at (512)239-6793,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding MADANCO CORPORATION
DBA SHOPPERS MART, Docket No. 2000-1041-PST-E on July 16,
2001 assessing $900 in administrative penalties with $180 deferred.

Information concerning any aspect of this order may be ob-
tained by contacting KENT HEATH, Enforcement Coordinator at
(512)239-4575, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding NORTHEAST TEXAS COM-
MUNITY COLLEGE, Docket No. 2000-1269-MWD-E on July 16,
2001 assessing $1,500 in administrative penalties with $300 deferred.

Information concerning any aspect of this order may be obtained by
contacting ELNORA MOSES, Enforcement Coordinator at (903)535-
5136, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding NORTHWEST HARRIS
COUNTY MUNICIPAL UTILITY DISTRICT NO. 24, Docket No.
2000-1135-MWD-E on July 16, 2001 assessing $750 in administrative
penalties with $150 deferred.

Information concerning any aspect of this order may be obtained by
contacting TERRY MURPHY, Enforcement Coordinator at (512)239-
5025, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding CITY OF PALMER, Docket
No. 2000-1392-MWD- E on July 16, 2001 assessing $4,200 in admin-
istrative penalties with $840 deferred.

Information concerning any aspect of this order may be obtained by
contacting MICHAEL DELACRUZ, Enforcement Coordinator at
(512)239-0259, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding PHILLIPS PETROLEUM
COMPANY, Docket No. 2000-1310-AIR-E on July 16, 2001 assessing
$25,000 in administrative penalties with $5,000 deferred.

Information concerning any aspect of this order may be obtained by
contacting STACEY YOUNG, Enforcement Coordinator at (512)239-
1899, Texas Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711-3087.
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An agreed order was entered regarding RENE HINOJOSA DBA
RENE’S WATER SYSTEM, Docket No. 2000-1418-PWS-E on July
16, 2001 assessing $188 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting TERRY THOMPSON, Enforcement Coordinator at
(512)239-6095, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding THE SHERWIN WILLIAMS
COMPANY, Docket No. 2001-0010-AIR-E on July 16, 2001 assessing
$3,125 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting BILL DAVIS, Enforcement Coordinator at (512)239-6793,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding CHARLES S. TIMMS, Docket
No. 2000-1020- MSW-E on July 16, 2001 assessing $3,200 in admin-
istrative penalties with $2,600 deferred.

Information concerning any aspect of this order may be obtained by
contacting GARY SHIPP, Enforcement Coordinator at (816)796-7092,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding TURKEY CREEK LANDFILL
TX, LP, Docket No. 2000-1257-MSW-E on July 16, 2001 assessing
$2,500 in administrative penalties with $500 deferred.

Information concerning any aspect of this order may be obtained by
contacting MERRILEE GERBERDING, Enforcement Coordinator at
(512)239-4490, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

A default was entered regarding C&A JEFFREY, INC. & CURTIS JEF-
FREY INDIVIDUALLY, Docket No. 1999-0259-MWD-E on July 16,
2001 assessing $11,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting GITANJALI YADAV, Staff Attorney at (512)239-2029,
Texas Natural Resource Conservation Commission, P.O. Box 13087,
Austin, Texas 78711-3087.

A default order was entered regarding JAMES LEROY DAKE, Docket
No. 1999-1306-OSI- E on July 16, 2001 assessing $250 in administra-
tive penalties.

Information concerning any aspect of this order may be obtained by
contacting KELLY MEGO, Staff Attorney at (713)422-8916, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was entered regarding VANCE D. MILLER DBA
MILLER MANUFACTURING CO., Docket No. 2000-0511-AIR-E
on July 16, 2001 assessing $1,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting JAMES BIGGINS, Staff Attorney at (210)403-4017, Texas
Natural Resource Conservation Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding GOOD TIME STORES INC.
DBA GOOD TIME STORE NO. 60, Docket No. 2001-0142-AIR-E
on July 16, 2001 assessing $900 in administrative penalties with $180
deferred.

Information concerning any aspect of this order may be obtained
by contacting DAVID VAN SOEST, Enforcement Coordinator at
(512)239-0468, Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was entered regarding OASIS PIPE LINE COMPANY
TEXAS L.P., Docket No. 2000-1386-AIR-E on July 16, 2001 assessing
$4,500 in administrative penalties with $900 deferred.

Information concerning any aspect of this order may be obtained
by contacting MALCOLM FERRIS, Enforcement Coordinator at
(210)403-4061,Texas Natural Resource Conservation Commission,
P.O. Box 13087, Austin, Texas 78711-3087.

TRD-200104273
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: July 24, 2001

♦ ♦ ♦
Notice of Application for Industrial Hazardous Waste
Permits/Compliance Plans

For the period of July 24, 2001.

APPLICATION Shell Chemical LP and Equilon Enterprises, LLC
has applied to the Texas Natural Resource Conservation Commission
(TNRCC) for a renewal/major amendment to authorize the continued
operation of one existing tank for the storage of hazardous waste. The
facility is located 3333 Highway 6 South, 20 miles west of downtown
Houston, Harris County, Texas. This application was received by
the TNRCC on May 22, 2000. The TNRCC executive director has
completed the technical review of the application and prepared a draft
permit. The draft permit, if approved, would establish the conditions
under which the facility must operate. The executive director has made
a preliminary decision that this permit, if issued, meets all statutory
and regulatory requirements. The permit application, executive
director’s preliminary decision, and draft permit are available for
viewing and copying at the City of Houston Public Library (Alief
Branch) 7979 South Kirkwood, Houston, Texas.

PUBLIC COMMENT / PUBLIC MEETING. You may submit pub-
lic comments or request a public meeting about this application. The
purpose of a public meeting is to provide the opportunity to submit
comments or to ask questions about the application. Generally, the
TNRCC will hold a public meeting if the executive director determines
that there is a significant degree of public interest in the application if
requested in writing by an affected person, or if requested by a local
legislator. A public meeting is not a contested case hearing. Written
public comments and requests for a public meeting must be submitted
to the Office of the Chief Clerk, MC 105, TNRCC, P.O. Box 13087,
Austin, TX 78711-3087 within 45 days from the date of newspaper
publication of this notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or is on the mailing list for this
application. If comments are received, the mailing will also provide in-
structions for requesting a contested case hearing or reconsideration of
the executive director’s decision. A contested case hearing is a legal
proceeding similar to a civil trial in a state district court. A contested
case hearing will only be granted based on disputed issues of fact that
are relevant and material to the Commission’s decision on the appli-
cation. Further, the Commission will only grant a hearing on issues
that were raised during the public comment period and not withdrawn.
Issues that are not raised in public comment may not be considered
during a hearing.
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EXECUTIVE DIRECTOR ACTION. The executive director may issue
final approval of the application unless a timely contested case hearing
request or request for reconsideration is filed. If a timely hearing re-
quest or request for reconsideration is filed, the executive director will
not issue final approval of the [permit/compliance plan] and will for-
ward the application and requests to the TNRCC Commissioners for
their consideration at a scheduled Commission meeting.

MAILING LIST. In addition to submitting public comments, you may
ask to be placed on a mailing list to receive future public notices mailed
by the Office of the Chief Clerk. You may request to be added to: (1)
the mailing list for this specific application; (2) the permanent mailing
list for a specific applicant name and permit number; and/or (3) the
permanent mailing list for a specific county. Clearly specify which
mailing list(s) to which you wish to be added and send your request to
the TNRCC Office of the Chief Clerk at the address below. Unless you
otherwise specify, you will be included only on the mailing list for this
specific application.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TNRCC Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TNRCC can be found at our web site at www.tnrcc.state.tx.us.
Further information may also be obtained from U. S. Air Force - Laugh-
lin Air Force Base at the address stated above or by calling Mr. Maurice
Cooper at (830) 298-5457.

TRD-200104271
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: July 24, 2001

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) pursuant to Texas Water Code
(the Code), §7.075, which requires that the TNRCC may not approve
these AOs unless the public has been provided an opportunity to sub-
mit written comments. Section 7.075 requires that notice of the pro-
posed orders and of the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is September 3,
2001. Section 7.075 also requires that the TNRCC promptly consider
any written comments received and that the TNRCC may withhold ap-
proval of an AO if a comment discloses facts or considerations that
indicate the proposed AO is inappropriate, improper, inadequate, or
inconsistent with the requirements of the Code, the Texas Health and
Safety Code (THSC), and/or the Texas Clean Air Act (the Act). Addi-
tional notice is not required if changes to an AO are made in response
to written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the
applicable Regional Office listed as follows. Written comments about
these AOs should be sent to the enforcement coordinator designated for
each AO at the TNRCC’s Central Office at P.O. Box 13087, Austin,
Texas 78711-3087 and must be received by 5:00 p.m. on September
3, 2001. Written comments may also be sent by facsimile machine to
the enforcement coordinator at (512) 239-2550. The TNRCC enforce-
ment coordinators are available to discuss the AOs and/or the comment

procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the TNRCC in writing.

(1) COMPANY: Evelyn Freeman Farhood dba Abrazas Utilities;
DOCKET NUMBER: 2001- 0618-PWS-E; IDENTIFIER: Public
Water Supply (PWS) Number 1840034 and Certificate of Convenience
and Necessity Number 11596; LOCATION: near Smithfield, Parker
County, Texas; TYPE OF FACILITY: public water supply; RULE
VIOLATED: 30 TAC §291.21(c)(7), §291.93(2)(A), and the Code,
§13.136(a), by failing to ensure that the facility’s tariff includes an
approved drought contingency plan; and 30 TAC §288.30(3)(B) and
the Code, §13.132(a)(1), by failing to make the facility’s adopted
drought contingency plan available for inspection; PENALTY: $125;
ENFORCEMENT COORDINATOR: Kent Heath, (512) 239-4575;
REGIONAL OFFICE: 1101 East Arkansas Lane, Arlington, Texas
76010-6499, (817) 588-5800.

(2) COMPANY: Air & Sea Environmental, Inc. dba Ameritech Envi-
ronmental; DOCKET NUMBER: 2001-0014-MSW-E; IDENTIFIER:
Medical Waste Transporter Number 50067; LOCATION: Houston,
Harris County, Texas; TYPE OF FACILITY: medical waste transport;
RULE VIOLATED: 30 TAC §330.1005(g)(1)(C), (h), (i), and (o),
by failing to maintain a complete spill kit, provide a description of
the disinfection process, segregate medical waste from other waste
materials, and transport untreated medical waste packaged with the
proper identification requirements; 30 TAC §330.1006, by allowing
the unauthorized transfer of medical waste from one vehicle to
another; and 30 TAC §330.1009(d), by failing to store medical waste
at a temperature of 45 degrees Fahrenheit or less for waste held over
72 hours; PENALTY: $6,000; ENFORCEMENT COORDINATOR:
Catherine Sherman, (713) 767-3500; REGIONAL OFFICE: 5425
Polk Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(3) COMPANY: Alcoa World Alumina Atlantic, L.L.C.; DOCKET
NUMBER: 2000-0814-AIR- E; IDENTIFIER: Air Account Number
CB-0003-M; LOCATION: Point Comfort, Calhoun County, Texas;
TYPE OF FACILITY: bauxite refining plant; RULE VIOLATED:
30 TAC §101.20(1), §116.115(c), 40 Code of Federal Regulations
(CFR) Part 60, Subpart Db §60.46b(e)(1) and §60.48b(g), Air Permit
Number 8166, and the Act, §382.085(b), by failing to equip boiler
number six with a continuous emissions monitoring system or to
obtain authorization and meet requirements to install a predictive
emissions monitoring system and monitor for nitrogen oxides (NOx);
the Act, §382.085(a), by failing to prevent the emission of hydrogen
fluoride into the atmosphere; 30 TAC §116.115(c), Air Permit Number
8166, 40 CFR §60.736(a), and the Act, §382.085(b), by failing to
maintain particulate emissions at or below the permitted allowable
limits of 33.94 pounds per hour, 0.088 grains per dry standard cubic
foot, and 15% opacity, notify the agency 45 days prior to conducting
performance testing, control emissions of NOx, maintain emissions of
particulate, control emissions of particulate and carbon monoxide, and
control emissions of volatile organic compounds (VOCs); PENALTY:
$181,400; ENFORCEMENT COORDINATOR: Gary McDonald,
(361) 825-3100; REGIONAL OFFICE: 6300 Ocean Drive, Suite
1200, Corpus Christi, Texas 78412-5503, (361) 825-3100.

(4) COMPANY: Amcor Financial Corporation dba Lake Valley Water
Company; DOCKET NUMBER: 2001-0259-MLM-E; IDENTIFIER:
PWS Number 2470020 and Water Quality Permit Number None; LO-
CATION: La Vernia, Wilson County, Texas; TYPE OF FACILITY:
wastewater treatment; RULE VIOLATED: 30 TAC §317.1(a)(2), by
failing to obtain authorization prior to construction of a sewage col-
lection system; 30 TAC §325.3(i) (now 30 TAC §325.408(i)), by fail-
ing to employ at least one wastewater collection system operator who
holds a certificate of competency for operation of a Class I system;
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30 TAC §290.29(j), by failing to provide notification prior to con-
struction of a new filter system; 30 TAC §290.41(c)(1)(F) and (3)(K),
(M), and (O), by failing to secure a sanitary easement, provide the
two wells with screened casing vents, provide a suitable tap on each
well discharge, and provide well units with intruder-resistant fences;
and 30 TAC §290.43(e), by failing to provide potable water storage fa-
cilities with intruder-resistant fences with lockable gates; PENALTY:
$4,455; ENFORCEMENT COORDINATOR: Malcolm Ferris, (210)
490-3096; REGIONAL OFFICE: 14250 Judson Road, San Antonio,
Texas 78233-4480, (210) 490-3096.

(5) COMPANY: Ashland, Inc.; DOCKET NUMBER: 2001-0038-
AIR-E; IDENTIFIER: Air Account Number HG-0046-P; LOCATION:
Houston, Harris County, Texas; TYPE OF FACILITY: chemical and
solvent distribution, storage, packaging, and blending; RULE VIO-
LATED: 30 TAC §115.126(a)(2) and (3), and the Code, §382.085(b),
by failing to keep records having adequate data or test results; 30 TAC
§116.115(b)(2)(F)(i) and (c), Air Permit Number 457, and the Code,
§382.085(b), by failing to limit the methylene chloride, bulk loading,
short-term throughput to 2,000 gallons per hour and keep monthly
VOC emissions records; and 30 TAC §121.121, §122.130(b)(1), and
the Code, §382.054 and §382.085(b), by failing to submit an initial
operating permit application; PENALTY: $6,625; ENFORCEMENT
COORDINATOR: Thomas Greimel, (512) 239-5690; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(6) COMPANY: Baxter Oil Service, Inc.; DOCKET NUMBER:
2000-1305-MLM-E; IDENTIFIER: Used Oil Facility Identification
Number A85361; LOCATION: Beaumont, Jefferson County, Texas;
TYPE OF FACILITY: used oil processing; RULE VIOLATED: 30
TAC §324.4(2)(C)(i), by allegedly having received non-hazardous
spent parts-cleaning solvent and blended it with used oil; PENALTY:
$5,400; ENFORCEMENT COORDINATOR: Craig Fleming, (512)
239-5806; REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110,
Beaumont, Texas 7703-1892, (409) 898-3838.

(7) COMPANY: Citgo Refining and Chemicals Company, L.P.;
DOCKET NUMBER: 2000- 1061-AIR-E; IDENTIFIER: Air Account
Number NE-0123-B; LOCATION: Corpus Christi, Nueces County,
Texas; TYPE OF FACILITY: petrochemical storage site; RULE
VIOLATED: 30 TAC §116.116(a), Permit Number 4769B, and
the Code, §382.085(b), by failing to operate storage tank numbers
9823 and 9824 in accordance with throughputs parameters; 30 TAC
§116.110(a), Standard Exemption 102, and the Code, §382.085(b),
by failing to verify the integrity of the primary seal on the external
roof; 30 TAC §122.121, §122.130, and the Code, §382.054 and
§382.085(b), by failing to obtain a federal operating permit for the
hydrocarbon waste storage tank; and 30 TAC §122.146(1) and (2), and
the Code, §382.085(b), by failing to submit annual Title V compliance
certifications; PENALTY: $22,800; ENFORCEMENT COORDINA-
TOR: Sheila Smith, (512) 239-1670; REGIONAL OFFICE: 6300
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361)
825-3100.

(8) COMPANY: Coal City Cob Company, Inc.; DOCKET NUMBER:
2001-0445-MSW-E; IDENTIFIER: Used Oil Handler Registration
Number A85401; LOCATION: Avalon, Ellis County, Texas; TYPE
OF FACILITY: used oil transporting; RULE VIOLATED: 30 TAC
§324.22, by failing to provide financial assurance for the active area of
the facility; PENALTY: $180; ENFORCEMENT COORDINATOR:
Michael De La Cruz, (512) 239-0259; REGIONAL OFFICE: 1101
East Arkansas Lane, Arlington, Texas 76010-6499, (817) 588-5800.

(9) COMPANY: Corpus Christi Housing Authority; DOCKET NUM-
BER: 2001-0181-PST-E; IDENTIFIER: Petroleum Storage Tank

(PST) Facility Identification Number 65115; LOCATION: Corpus
Christi, Nueces County, Texas; TYPE OF FACILITY: maintenance;
RULE VIOLATED: 30 TAC §334.48(c), by failing to conduct inven-
tory control procedures; and 30 TAC §334.93 (now 30 TAC §37.815)),
by failing to demonstrate the required financial responsibility for
taking corrective action; PENALTY: $2,520; ENFORCEMENT
COORDINATOR: Audra Baumgartner, (361) 825-3100; REGIONAL
OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-
5503, (361) 825-3100.

(10) COMPANY: CWS Communities Trust dba Creekside Manufac-
tured Home Community; DOCKET NUMBER: 2001-0153-PWS-E;
IDENTIFIER: PWS Number 0610191 and Certificate of Conve-
nience and Necessity Number 12032; LOCATION: Dallas, Denton
County, Texas; TYPE OF FACILITY: public water supply; RULE
VIOLATED: 30 TAC §290.106(a) and (e)(6), §290.103(5), (now 30
TAC §290.109(c) and (g) and §290.122), and the Code, §341.033(d),
by failing to collect and submit the routine monthly water samples
for bacteriological analysis and provide public notice; 30 TAC
§291.21(c)(7), §291.93(2)(A), and the Code, §13.136(a), by failing
to ensure that the tariff included an approved drought contingency
plan; and 30 TAC §288.30(3)(B) and the Code, §13.132(a)(1), by
failing to make available for inspection the drought contingency
plan; PENALTY: $2,498; ENFORCEMENT COORDINATOR:
Brian Lehmkuhle, (512) 239-4482; REGIONAL OFFICE: 1101 East
Arkansas Lane, Arlington, Texas 76010-6499, (817) 588-5800.

(11) COMPANY: City of Detroit; DOCKET NUMBER: 2000-1339-
PWS-E; IDENTIFIER: PWS Number 1940003; LOCATION: Detroit,
Red River County, Texas; TYPE OF FACILITY: public water supply;
RULE VIOLATED: 30 TAC §290.41(c)(1)(F) and (3)(M), by failing
to provide a sanitary easement and provide a suitable sampling tap on
the well discharge; 30 TAC §290.45(b)(1)(D)(i), by failing to meet
the agency’s minimum water system capacity requirements for two
or more wells; 30 TAC §290.46(f)(2), (3)(A)(iv), (j), and (m), and by
failing to record daily chlorine residual tests, implement and maintain
copies of properly complete customer service inspection certifications,
initiate a maintenance program, and compile and maintain monthly
records of flushing dead-end mains; 30 TAC §290.43(c)(8), by fail-
ing to maintain the elevated storage tank; and 30 TAC §290.118(b), by
failing to meet the commission’s minimum standards for drinking wa-
ter; PENALTY: $1,203; ENFORCEMENT COORDINATOR: Elnora
Moses, (903) 535-5100; REGIONAL OFFICE: 2916 Teague Drive,
Tyler, Texas 75701-3756, (903) 535-5100.

(12) COMPANY: Ellinger Sewer and Water Supply Corporation;
DOCKET NUMBER: 2000- 1209-MWD-E; IDENTIFIER: Texas
Pollutant Discharge Elimination System (TPDES) Permit Number
10945-001; LOCATION: Ellinger, Fayette County, Texas; TYPE
OF FACILITY: wastewater treatment; RULE VIOLATED: 30 TAC
§305.125(1) and (5), TPDES Permit Number 10945-001, and the
Code, §26.121, by failing to meet permit limits for 30-day average
concentration of five- day biochemical oxygen demand and to report
in writing any effluent violation which deviated from the permitted
values by more than 40%; PENALTY: $3,200; ENFORCEMENT CO-
ORDINATOR: Sherry Smith, (512) 239-0572; REGIONAL OFFICE:
1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336, (512)
339-2929.

(13) COMPANY: Equistar Chemicals, L.P.; DOCKET NUMBER:
2001-0241-AIR-E; IDENTIFIER: Air Account Number JE-0011-M;
LOCATION: Port Arthur, Jefferson County, Texas; TYPE OF FA-
CILITY: polyethylene manufacturing; RULE VIOLATED: 30 TAC
§116.115(b)(2)(G) and (c), Air Permit Number 673B, and the Code,
§382.085(b), by failing to limit VOC emissions; PENALTY: $1,500;
ENFORCEMENT COORDINATOR: Laura Clark, (409) 898-3838;
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REGIONAL OFFICE: 3870 Eastex Freeway, Suite 110, Beaumont,
Texas 77703-1892, (409) 898-3838.

(14) COMPANY: Garcia Grain Trading Corporation; DOCKET
NUMBER: 2000-0812-AIR-E; IDENTIFIER: Air Account Number
HN-0453-S; LOCATION: Weslaco, Hidalgo County, Texas; TYPE OF
FACILITY: grain transfer; RULE VIOLATED: 30 TAC §116.110(a)
and the Code, §382.0518(a) and §382.085(b), by failing to obtain
authorization before construction or operation began; PENALTY:
$1,440; ENFORCEMENT COORDINATOR: Sandra Hernandez-Ala-
nis, (956) 425-6010; REGIONAL OFFICE: 1804 West Jefferson
Avenue, Harlingen, Texas 78550-5347, (956) 425-6010.

(15) COMPANY: Lee Gardner; DOCKET NUMBER: 2001-0157-
SLG-E; IDENTIFIER: Sludge Transporter Registration Number
20689; LOCATION: Pooleville, Parker County, Texas; TYPE OF FA-
CILITY: septic tank waste; RULE VIOLATED: 30 TAC §312.44(i)(1),
by failing to uniformly apply sludge over the surface of the land
application site; 30 TAC §312.82(c)(2), by failing to lime stabilize
the waste; and 30 TAC §312.144(e), by failing to maintain records
of pathogen and/or vector attraction reduction on the transporting
vehicle; PENALTY: $3,750; ENFORCEMENT COORDINATOR:
Jorge Ibarra, (817) 588-5800; REGIONAL OFFICE: 1101 East
Arkansas Lane, Arlington, Texas 76010-6499, (817) 588-5800.

(16) COMPANY: Mr. Kenneth Haddad and Mr. Maynard Haddad dba
H&H Car Wash; DOCKET NUMBER: 2001-0094-AIR-E; IDENTI-
FIER: Air Account Number EE-1091-H; LOCATION: El Paso, El Paso
County, Texas; TYPE OF FACILITY: car wash; RULE VIOLATED:
30 TAC §114.100(a) and the Code, §382.085(b), by failing to meet
the minimum oxygen content of 2.7% by weight; PENALTY: $1,440;
ENFORCEMENT COORDINATOR: Merrilee Gerberding, (512) 239-
4490; REGIONAL OFFICE: 401 East Franklin Avenue, Suite 560, El
Paso, Texas 79901-1206, (915) 834-4949.

(17) COMPANY: Ray Hill dba Hill’s Can-Do; DOCKET NUM-
BER: 2001-0053-OSI-E; IDENTIFIER: On-Site Sewage Installer
Number 3847; LOCATION: near Mabank, Van Zandt County, Texas;
TYPE OF FACILITY: on-site sewage; RULE VIOLATED: 30 TAC
§§285.30(b)(5), 285.33(a)(1)(B), 285.58(a)(6) and (7), and the Code,
§366.004, by failing to construct an on-site sewage facility that
complies with Chapter 285 and use proper materials in the installation;
PENALTY: $200; ENFORCEMENT COORDINATOR: Erika Fair,
(512) 239-6673; REGIONAL OFFICE: 2916 Teague Drive, Tyler,
Texas 75701-3756, (903) 535-5100.

(18) COMPANY: Island Business, Inc.; DOCKET NUMBER:
2000-1356-MWD-E; IDENTIFIER: PST Registration Number
0033839; LOCATION: Galveston, Galveston County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULE
VIOLATED: 30 TAC §115.242(3)(A) and the Code, §382.085(b), by
failing to equip the Stage II vapor recovery system with a cap on the
system poppit; PENALTY: $1,200; ENFORCEMENT COORDINA-
TOR: Tom Jecha, (512) 239-2576; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(19) COMPANY: K & K Construction, Inc.; DOCKET NUMBER:
2001-0090-AIR-E; IDENTIFIER: Air Account Number MQ-0591-P;
LOCATION: Willis, Montgomery County, Texas; TYPE OF FACIL-
ITY: construction company; RULE VIOLATED: 30 TAC §111.201
and the Code, §382.085(b), by failing to adhere to outdoor burning re-
quirements; PENALTY: $2,500; ENFORCEMENT COORDINATOR:
Trina Lewison, (713) 767-3500; REGIONAL OFFICE: 5425 Polk Av-
enue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(20) COMPANY: Navarro Mills Water Supply Corporation; DOCKET
NUMBER: 2000-1336- PWS-E; IDENTIFIER: PWS Number

1750024 and Certificate of Convenience and Necessity (CCN)
Number 10779; LOCATION: Purdon, Navarro County, Texas; TYPE
OF FACILITY: public water supply; RULE VIOLATED: 30 TAC
§290.45(b)(1)(D)(ii) and (iii), by failing to provide a total storage
capacity of 200 gallons per connection and provide two or more
pumps that have a total capacity of two gallons per minute (gpm) per
connection; 30 TAC §290.43(c)(2), by failing to keep the roof hatch on
the ground storage tank; 30 TAC §290.44(d)(6), by failing to provide
the water system with acceptable flush valves and discharge piping
on the dead-end mains; 30 TAC §291.85(a)(2) and (b), and the Code,
§13.139(a), by failing to serve each qualified applicant with their
CCN, accept written applications from service residents, and provide
service to qualified applicants; PENALTY: $535; ENFORCEMENT
COORDINATOR: Wendy Cooper, (817) 588-5800; REGIONAL
OFFICE: 1101 East Arkansas Lane, Arlington, Texas 76010-6499,
(817) 588-5800.

(21) COMPANY: The City of Palmer; DOCKET NUMBER:
2001-0279-PWS-E; IDENTIFIER: PWS Number 0700007; LOCA-
TION: Palmer, Ellis County, Texas; TYPE OF FACILITY: public
water supply; RULE VIOLATED: 30 TAC §290.45(b)(1)(D)(i)
and (iii), by failing to meet the minimum production and service
pump capacity for pressure plane one and two; 30 TAC §290.106(b)
and §290.118(b), by failing to meet the minimum public drinking
water quality standards for inorganic contaminants and secondary
constituent levels; 30 TAC §290.46(f)(3)(A)(iv) and (j), by failing to
compile and maintain customer complaint logs, properly complete
monthly operating reports, and maintain records of customer service
inspection certificates; 30 TAC §290.44(h)(1)(A) and (B)(i), by failing
to establish an adequate cross-connection control program; and 30
TAC §290.42(e)(3)(D), by failing to provide scales for the chlorine
cylinders; PENALTY: $1,300; ENFORCEMENT COORDINATOR:
Judy Fox, (817) 588-5800; REGIONAL OFFICE: 1101 East Arkansas
Lane, Arlington, Texas 76010-6499, (817) 588-5800.

(22) COMPANY: Pinnacle Gas Treating, Inc.; DOCKET NUM-
BER: 2001-0290-AIR-E; IDENTIFIER: Air Account Number
AA-0096-B; LOCATION: Bethel, Anderson County, Texas; TYPE
OF FACILITY: gas treating plant; RULE VIOLATED: 30 TAC
§101.20(3), §116.115(c), 40 CFR §52.21, Air Permit Number 33486
and PSD-TX-872, and the Code, §382.085(b), by failing to comply
with permit conditions by not achieving minimum sulfur recovery
efficiency and comply with permit limitations by emitting more
than 74.42 pounds per hour of sulfur dioxide; PENALTY: $17,500;
ENFORCEMENT COORDINATOR: Elnora Moses, (903) 535- 5100;
REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 75701-3756,
(903) 535-5100.

(23) COMPANY: City of Roma; DOCKET NUMBER: 2001-0104-
PWS-E; IDENTIFIER: PWS Number 2140007; LOCATION: Roma,
Starr County, Texas; TYPE OF FACILITY: public water supply; RULE
VIOLATED: 30 TAC §290.46(r), by failing to operate the system to
maintain a minimum pressure of 35 pounds per square inch through-
out the distribution system; the Code, §26.121, by allowing an unau-
thorized discharge of sludge decant water; 30 TAC §290.43(c)(3) and
(6), by failing to provide the storage tank with a weighted overflow
cover and maintain the steel storage tank tight against leakage; 30 TAC
§290.42(d)(5) and (6)(E), and (e)(3)(D), by failing to provide a flow
measuring device, provide the ammonia sulfate bulk storage tank with
provisions to minimize the possibility of leaks and spills, and provide
facilities to determine the amount of disinfectant remaining for use; and
30 TAC §290.51, by failing to pay all outstanding public health ser-
vice fees; PENALTY: $13,013; ENFORCEMENT COORDINATOR:
Jaime Garza, (956) 425-6010; REGIONAL OFFICE: 1804 West Jef-
ferson Avenue, Harlingen, Texas 78550-5247, (956) 425-6010.
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(24) COMPANY: Mr. Louis Manzone dba The Ranch Mobile Home
Park; DOCKET NUMBER: 2001-0137-PWS-E; IDENTIFIER: PWS
Number 0610162; LOCATION: Roanoke, Denton County, Texas;
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30
TAC §290.46(d), (e), and (f)(1)(B), by failing to compile monthly
operating reports, provide a certified waterworks operator, and
conduct and record the weekly chlorine residual test; 30 TAC
§290.43(c)(6) and (e), by failing to ensure that the ground storage
tank was in a water tight condition and provide an intruder-resistant
fence; 30 TAC §290.41(c)(3)(B) and (J), by failing to extend the well
casing and properly extend the concrete sealing block; and 30 TAC
§290.45(b)(1)(C), by failing to provide a pressure tank capacity of 20
gallons per connection and a well capacity of 0.6 gpm per connection;
PENALTY: $4,063; ENFORCEMENT COORDINATOR: Melinda
Houlihan, (817) 588-5800; REGIONAL OFFICE: 1101 East Arkansas
Lane, Arlington, Texas 76010-6499, (817) 588-5800.

(25) COMPANY: Tige Boat Inc.; DOCKET NUMBER:
2001-0307-IHW-E; IDENTIFIER: Solid Waste Registration Number
85770; LOCATION: Abilene, Taylor County, Texas; TYPE OF
FACILITY: boat manufacturing; RULE VIOLATED: 30 TAC §335.4,
by failing to dispose of industrial solid waste at an authorized facility;
PENALTY: $800; ENFORCEMENT COORDINATOR: George Ortiz,
(915) 698-9674; REGIONAL OFFICE: 1977 Industrial Boulevard,
Abilene, Texas 79602-7833, (915) 698-9674.

TRD-200104262
Paul Sarahan
Director, Legal Division
Texas Natural Resource Conservation Commission
Filed: July 24, 2001

♦ ♦ ♦
Notice of Opportunity to Comment on Settlement Agreements
of Administrative Enforcement Actions

The Texas Natural Resource Conservation Commission (TNRCC or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) pursuant to Texas Water Code
(TWC), §7.075. Section 7.075 requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. Section
7.075 requires that notice of the opportunity to comment must be pub-
lished in the Texas Register no later than the 30th day before the date on
which the public comment period closes, which in this case is Septem-
ber 3, 2001. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts or
considerations that the consent is inappropriate, improper, inadequate,
or inconsistent with the requirements of the statutes and rules within
the TNRCC’s orders and permits issued pursuant to the TNRCC’s reg-
ulatory authority. Additional notice of changes to a proposed AO is
not required to be published if those changes are made in response to
written comments.

A copy of each of the proposed AOs is available for public inspection
at both the TNRCC’s Central Office, located at 12100 Park 35 Circle,
Building A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the
applicable Regional Office listed as follows. Comments about the AOs
should be sent to the attorney designated for the AO at the TNRCC’s
Central Office at P.O. Box 13087, MC 175, Austin, Texas 78711-3087
and must be received by 5:00 p.m. on September 3, 2001. Comments
may also be sent by facsimile machine to the attorney at (512) 239-
3434. The TNRCC attorneys are available to discuss the AOs and/or
the comment procedure at the listed phone numbers; however, §7.075

provides that comments on the AOs should be submitted to the TNRCC
in writing.

(1) COMPANY: Barbara Shane dba Village Trace Water Company;
DOCKET NUMBER: 1999-1430-MWD-E; TNRCC ID NUMBERS:
12822-001 and TX00094226; LOCATION: approximately 2,500 feet
east of County Road (CR) 143 and approximately 2,300 feet south
of CR 128, Alvin, Brazoria County, Texas; TYPE OF FACILITY:
wastewater treatment plant; RULES VIOLATED: §305.125(1),
TWC, §26.121, and National Pollutant Discharge Elimination System
(NPDES) Permit Number TX00094226 (effluent limitations), by
failing to comply with the 30-day average concentration limit of 12
mg/L for total suspended solids (TSS); §305.125(1), TWC, §26.121,
and NPDES Permit Number TX00094226 (effluent limitations), by
failing to comply with the 30-day average concentration limit of 5
mg/L for carbonaceous biochemical oxygen demand; §302.125(1),
TWC, §26.121, and NPDES Permit Number TX00094226, by failing
to comply with the daily maximum concentration limit of 35 mg/L
for TSS; PENALTY: $3,000; STAFF ATTORNEY: Victor Simonds,
Litigation Division, MC 175, (512) 239-6201; REGIONAL OFFICE:
Houston Regional Office, 5425 Polk Ave., Ste. H, Houston, Texas
77023-1486, (713) 767-3500.

(2) COMPANY: Brazosport Equipment & Rental, Inc.; DOCKET
NUMBER: 1999-1482-MSW-E; TNRCC ID NUMBERS: 455120017;
LOCATION: 0.9 miles southeast of intersection Farm-to-Market Road
(FM) 523 and State Highway 332, Oyster Creek, Brazoria County,
Texas; TYPE OF FACILITY: unauthorized municipal solid waste site;
RULES VIOLATED: §330.5(c), by failing to obtain authorization
for disposing of municipal solid waste; PENALTY: $5,500; STAFF
ATTORNEY: James Biggins, Litigation Division, MC R-13, (210)
403-4017; REGIONAL OFFICE: Houston Regional Office, 5425 Polk
Ave., Ste. H, Houston, Texas 77023-1486, (713) 767-3500.

(3) COMPANY: Citgo Refining and Chemicals Co., L.P.; DOCKET
NUMBERS: 1997-0151-IHW-E and 1998-0579-IHW-E; TNRCC
ID NUMBERS: 30532 and 32501; LOCATION: 1801 Nueces Bay
Blvd., Corpus Christi, Nueces County, Texas; TYPE OF FACILITY:
petroleum refinery; RULES VIOLATED: §335.2 and §.43, by storing,
processing, and disposing of hazardous waste in a surface impound-
ment without a permit or other authorization from the TNRCC;
§101.4 and §112.31, THSC, §382.085, by discharging one or more air
contaminants including unauthorized emissions of hydrogen fluoride
and volatile organic compounds, ground level concentrations of
hydrogen sulfide greater than 0.8 parts per million over a period of 30
minutes, and nuisance odors; §116.115, by failing to install, calibrate,
test, and maintain certification of nitrogen oxide analyzer on E Boiler
within 180 days after their initial start-up; §116.115, by failing to
conduct performance testing and submit a complete compliance
report on E Boiler within 180 days; §335.4, and TWC, §26.121, by
causing, suffering, allowing or permitting the unauthorized discharge
of industrial waste into or adjacent to the waters of the State of Texas;
PENALTY: $650,000; STAFF ATTORNEY: David Speaker, Litigation
Division, MC 175, (512) 239-2548; REGIONAL OFFICE: Corpus
Christi Regional Office, 6300 Ocean Dr., Ste. 1200, Corpus Christi,
Texas 78412-5503, (361) 825-3100.

(4) COMPANY: The City of O’Brien; DOCKET NUMBER:
2000-1255-PWS-E; TNRCC ID NUMBERS: 104005; LOCATION:
FM 2229 and Highway 6, Haskell County, Texas; TYPE OF FACIL-
ITY: public water system; RULES VIOLATED: §290.109(f)(3), by
exceeding the commission’s Maximum Contaminant Level (MCL)
for total coliform bacteria; §290.109(c)(3), by failing to take the
appropriate number of repeat bacteriological samples following total
coliform-positive sample results; §290.190(c)(2)(F), by failing to
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collect and submit the appropriate number of additional routine bac-
teriological samples following a total coliform-positive same result;
§290.109(g)(3) and §290.122, by failing to provide public notice of an
MCL exceedance; §290.109(g)(3) and §290.122, by failing to provide
public notice related to its failure to collect and submit the appropriate
number of repeat and additional routine bacteriological samples;
PENALTY: $1,875; STAFF ATTORNEY: David Speaker, Litigation
Division, MC 175, (512) 239-2548; REGIONAL OFFICE: Abilene
Regional Office, 1977 Industrial Blvd., Abilene, Texas 79602-7833,
(915) 698-9674.

TRD-200104263
Paul C. Sarahan
Director, Litigation Division
Texas Natural Resource Conservation Commission
Filed: July 24, 2001

♦ ♦ ♦
Notice of Water Quality Applications

The following notices were issued during the period of July 16, 2001
through July 20, 2001.

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P O Box 13087, Austin Texas 78711- 3087,
WITHIN 30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION
OF THIS NOTICE.

A & D CORLEY ENTERPRISES has applied for a renewal of Per-
mit No. 13401-001, which authorizes the disposal of treated domestic
wastewater at a daily average flow not to exceed 5,000 gallons per day
via surface irrigation of 3.5 acres of non-public access land. This per-
mit will not authorize a discharge of pollutants into waters in the State.
The facility and disposal site are located at 294 Country Club Road, ap-
proximately 1.25 miles northeast of the intersection of U.S. Highway
377 and Country Club Road in Denton County, Texas.

ACME BRICK COMPANY which operates the Highsmith Clay Mine
has applied for a renewal of TNRCC Permit No. 03887, which autho-
rizes the discharge of mine pit water commingled with storm water on
an intermittent and flow variable basis via Outfall 001. The facility is
located on the north side of Interstate Highway 10, approximately 4.2
miles west of the intersection of Interstate Highway 10 and State High-
way 80 and approximately 5.5 miles southwest of the City of Luling,
Guadalupe County, Texas.

CALKAF, INC. has applied for a new permit, proposed Texas Pollutant
Discharge Elimination System (TPDES) Permit No. 14262-001, to au-
thorize the discharge of treated domestic wastewater at a daily average
flow not to exceed 99,000 gallons per day. The facility is located 2,000
feet north of the intersection of Farm-to-Market Road 565 and Harmon
Road in Chambers County, Texas.

CITY OF CELINA has applied for a new permit, proposed Texas Pol-
lutant Discharge Elimination System (TPDES) Permit No. 14246-001,
to authorize the discharge of treated domestic wastewater at a daily av-
erage flow not to exceed 500,000 gallons per day. The facility is located
on Florida Drive approximately 2500 feet north of the intersection of
Florida Drive and Farm-to-Market Road 455 in Collin County, Texas.

DELTA HOUSING INVESTMENT, INC. has applied for a renewal
of TPDES Permit No. 14023-001, which authorizes the discharge
of treated domestic wastewater at a daily average flow not to exceed
22,500 gallons per day. The facility is located approximatley 0.6
mile east southeast of the intersection of Interstate Highway 20 and

Farm-to-Market Road 450 and 6,000 feet north of Farm-to-Market
Road 968 in Harrison County, Texas.

ERGON ASPHALT AND EMULSIONS, INC. which operates a
facility producing asphalt emulsions, has applied for a renewal of
TPDES Permit No. 03209, which authorizes the intermittent discharge
of stormwater and boiler blowdown at a daily maximum flow not to
exceed 72,000 gallons per day via Outfall 001.The facility is located
at 1820 State Highway 6 East in the City of Waco, McLennan County,
Texas.

EVADALE INDEPENDENT SCHOOL DISTRICT has applied for a
renewal of TPDES Permit No. 13933-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 12,000 gallons per day. The facility is located on the east bank
of the Neches River and north of the athletic field on the Evadale In-
dependent School District Campus approximately 3500 feet southwest
of the intersection of U.S. Highway 96 and Farm-to-Market Road 2246
in Jasper County, Texas.

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 217 has
applied for a new permit, proposed Texas Pollutant Discharge Elimi-
nation System (TPDES) Permit No. 14275- 001, to authorize the dis-
charge of filter backwash water at a daily average flow not to exceed
10,000 gallons per day. The facility is located approximately 1,200 feet
east of the intersection of Walters and Spears Roads, and 2.5 miles west
of the intersection of Interstate Highway 45 and Rankin Road in Harris
County, Texas.

HARRIS-FORT BEND COUNTIES MUNICIPAL UTILITY DIS-
TRICT NO. 5 has applied for a major amendment to TNRCC Permit
No. 13775-001 to authorize an increase in the discharge of treated
domestic wastewater from a daily average flow not to exceed 250,000
gallons per day to a daily average flow not to exceed 700,000 gallons
per day. The facility is located approximately 6000 feet southeast of
the intersection of Katy-Fort Bend and Roesner Roads, approximately
2 miles southeast of Katy in Fort Bend County, Texas.

INDIVIDUAL CARE OF TEXAS, INC. has applied for a new permit,
Proposed Permit No. 14236-001, to authorize the disposal of treated
domestic wastewater at a daily average flow not to exceed 10,000 gal-
lons per day via drip irrigation of 4.7 acres of land. This permit will
not authorize a discharge of pollutants into waters in the State. The
facility and disposal site are located on Farm-to-Market Road 36, ap-
proximately 2 miles north on the intersection of Farm-to- Market Road
36 and State Highway 276, approximately 2.4 miles west of the inter-
section of State Highway 34 and State Highway 276 in Hunt County,
Texas.

LIBERTY CITY WATER SUPPLY CORPORATION has applied for
a renewal of TPDES Permit No. 11179-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 180,000 gallons per day. The facility is located immediately
west of State Highway 135 on the south bank of Rocky Creek in Gregg
County, Texas. The treated effluent is discharged to Rocky Creek;
thence to Prairie Creek; thence to the Savine River Above Toledo Bend
Reservoir in Segment No. 0505 of the Sabine River Basin.

THE LUBRIZOL CORPORATION has applied for a major amend-
ment to TNRCC Permit No. 00639 to authorize an increase in the mass
loading and single grab limitations for biochemical oxygen demand
(5-day) at Outfall 001. The current permit authorizes the discharge
of treated process wastewater, treated storm water, and boiler/cooling
wastewater at a daily average flow not to exceed 1,000,000 gallons per
day via Outfall 001, which will remain the same; storm water runoff
and natural groundwater flow on an intermittent and flow variable ba-
sis via Outfall 002, which will remain the same; storm water runoff on
an intermittent and flow variable basis via Outfalls 003, 004, 006, and
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007, which will remain the same; and storm water runoff and process
wastewater by-pass on an intermittent and flow variable basis via Out-
fall 005. The draft permit removes the authorization for discharge of
process wastewater by-pass via Outfall 005. Issuance of this Texas Pol-
lutant Discharge Elimination System (TPDES) permit will replace the
existing NPDES Permit No. TX0007048 issued on December 15, 1989
and TNRCC Permit No. 00639, issued on April 25, 1997. The appli-
cant operates a chemical plant which manufactures specialty chemi-
cals for use as additives in lube oils, gear oils, and fuels; and chemical
monomers for the polymer chemical industry. The plant site is located
at 41 Tidal Road, north of State Highway 225, south of the Port Termi-
nal Railroad, east of Patrick Bayou, and west of the East Fork of Patrick
Bayou, in the City of Deer Park, Harris County, Texas.

MILK TRANSPORT SERVICES, L.P. which proposes to operate the
Stephenville Milk Transport Services Terminal, a bulk milk transport
services terminal, has applied for a new permit, Proposed Permit No.
04314 to authorize the disposal of process wastewaters (wash/rinse wa-
ters) at a daily average flow not to exceed 2,000 gallons per day (gpd)
and a daily maximum flow not to exceed 4,000 gpd via irrigation of
3.5 acres. This permit will not authorize a discharge of pollutants
into waters in the State. The facility and disposal area are located at
771 County Road 176 (Smith Springs Road), approximately 0.25 mile
northwest of the intersection of U.S. Highway 281 and County Road
176, north of the City of Stephenville, Erath County, Texas.

ORANGE COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 1 has applied for a renewal of TNRCC Permit
No. 10875-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 750,000 gallons per
day. The facility is located approximately 300 feet northwest of the
intersection of Oak Lane and Ferndale Street in the City of Vidor in
Orange County, Texas.

SAVANNAH DEVELOPMENT, LTD. has applied for a new permit,
proposed Texas Pollutant Discharge Elimination System (TPDES) Per-
mit No. 14222-001, to authorize the discharge of treated domestic
wastewater at a daily average flow not to exceed 500,000 gallons per
day. The facility is located approximately 2 miles northeast of the in-
tersection of State Highway 6 and Farm-to-Market Road 521 in Hunt
County, Texas.

SOUTH HAMPTON REFINING CO. has applied to the Texas Nat-
ural Resource Conservation Commission (TNRCC) for a renewal of
TNRCC Permit No. 01403, which authorizes the discharge of treated
wastewaters consisting of process wastewater commingled with cool-
ing tower blowdown, boiler blowdown, and storm water runoff at a
daily average flow not to exceed 114,000 gallons per day via Outfall
001; and storm water on an intermittent and flow variable basis via
Outfalls 002, 003, and 004. Issuance of this Texas Pollutant Discharge
Elimination System (TPDES) permit will replace the existing NPDES
Permit No. TX0003204, issued on June 15, 1990 and TNRCC Per-
mit No. 01403, issued on April 15, 1994. The applicant operates a
bulk organic chemicals manufacturing plant and a products storage and
shipping facility. The manufacturing plant is located on Farm-to-Mar-
ket Road 418 West, approximately 1,000 feet north of the intersection
of Farm-to-Market Road 418 and Farm-to-Market Road 1122, and 3.5
miles northwest of the City of Silsbee, Hardin County, Texas.

UNITED STATES DEPARTMENT OF AGRICULTURE, FOREST
SERVICE has applied for a major amendment to TPDES Permit No.
12263-005 to authorize an extension of the expiration date in the
final phase from July 31, 2001 to July 31, 2003 for the final phase
operation. In accordance with 30 TAC 307.2 (f), the expiration date
of the final phase can be extended to November 3, 2002. The facility
is located in the Angelina National Forest, approximately 5.8 miles
southeast of the intersection of State Highway 63 and Farm-to-Market

Road 2743 near the Caney Creek Recreation Area, on the north side
of Forest Service Road 336 and approximately 1,000 feet from Sam
Rayburn Reservoir in Angelina County, Texas.

CITY OF WHITE DEER has applied for a renewal of Permit
No. 10672-001, which authorizes the disposal of treated domestic
wastewater at a daily average flow not to exceed 150,000 gallons
per day via evaporation. The facility and disposal site are located
approximately 1.5 miles southeast of the intersection of U.S. Highway
60 and Farm-to-Market Road 294 in the City of White Deer in Carson
County, Texas.

Concentrated Animal Feeding Operation

Written comments and requests for a public meeting may be submitted
to the Office of the Chief Clerk, WITHIN 30 DAYS OF THE DATE
OF NEWSPAPER PUBLICATION OF THIS NOTICE.

ROY CARRELL has applied for a new Registration No. 4263 to autho-
rize the applicant to operate an existing dairy at a maximum capacity
of 500 head in Johnson County, Texas. No discharge of pollutants into
the waters in the state is authorized by this Registration except under
chronic or catastrophic rainfall conditions. The existing facility is lo-
cated on the east side of County Road 1001, immediately north of the
intersection of County Road 1001 and County Road 913, in Johnson
County, Texas.

MARK HANNAN has applied for a new TPDES Registration No.
4308 to authorize the applicant to expand an existing dairy facility
from a maximum capacity of 1600 to 2400 head in Van Zandt County,
Texas. No discharge of pollutants into the waters in the state is
authorized by this registration except under chronic or catastrophic
rainfall conditions. The existing facility is located on the east side of
Farm-to-Market Road 1861, 1 mile South of the intersection of Farm-
to-Market Road 858 and Farm-to-Market Road 1861, in Martin Mills,
Van Zandt County, Texas.

TRD-200104272
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: July 24, 2001

♦ ♦ ♦
Notice of Water Right Application

Amendment to Certificate of Adjudication No. 12-4031; Palo Pinto
County Municipal Water District No. 1, P.O. Box 98, Mineral Wells,
Texas 76068, applicant seeks to amend Certificate of Adjudication No.
12-4031 pursuant to Texas Water Code 11.122 and Texas Natural Re-
source Conservation Commission Rules 30 TAC 295.1, et seq. Notice
should be mailed pursuant to 30 TAC 295.153 (b) (3) and 295.158 (c)
(2) (e) to the owners of the water rights with diversion points found
in the Brazos River watershed between the proposed diversion point
and Lake Granbury. Applicant owns Certificate of Adjudication No.
12-4031 which authorizes owner to maintain two existing on-channel
reservoirs: Reservoir 1, Lake Palo Pinto, impounds 44,100 acre-feet of
water and Reservoir 2 impounds 24 acre-feet of water. Both reservoirs
are located on Palo Pinto Creek, tributary of Brazos River, in the Brazos
River Basin. Certificate of Adjudication No. 12-4031 also authorizes
the owner to divert and use not to exceed 12,500 acre-feet of water per
annum for municipal use and 6,000 acre-feet of water per annum for
industrial purposes from the perimeter of the reservoirs at a maximum
combined rate of 85.00 cfs (38,250 gpm). The time priority is July 3,
1962 for the storage of 34,250 acre-feet of water in Lake Palo Pinto,
the diversion of 10,000 acre-feet of water for municipal use and 6,000
acre-feet of water for industrial use at a maximum diversion rate of 85
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cfs (38,250 gpm). The time priority is September 8, 1964 for the stor-
age of an additional 9,850 acre-feet of water in the Lake Palo Pinto, the
storage of 24 acre-feet of water in the small reservoir, and the diver-
sion of an additional 2,500 acre-feet of water for municipal purposes.
Applicant seeks to amend Certificate of Adjudication No.12-4031 to
add a diversion point approximately 2,500 feet downstream of the ex-
isting diversion points and reservoirs authorized in the Certificate. The
proposed diversion point is located 12.5 miles in a southwest direc-
tion from the City of Palo Pinto and .5 miles in a southeast direction
from the City of Brazos, in Palo Pinto County. The diversion point is
at 32.654 degrees N Latitude and 98.125 degrees W Longitude, also
being the southeast corner of the T&P RR Survey # 38 West of Bra-
zos, Abstract No. 1112, Palo Pinto County, Texas. The purpose of this
request is to allow for the diversion of creek water or water backed up
from the Brazos River to provide an additional raw water source dur-
ing drought conditions. Water will only be taken from this diversion
point when the storage at Lake Palo Pinto falls below 50 percent of it’s
capacity. The applicant is not requesting an increase in the amount of
water authorized or an increase in diversion rate. The applicant was
received on October 5, 2000. Additional information was received on
October 12, 2000 and December 17, 2000. The application was deter-
mined to be administratively complete on July 5, 2001. Written public
comments and requests for a public meeting should be submitted to the
Office of the Chief Clerk, at the address provided in the information
section below by August 9, 2001. The TNRCC may grant a contested
case hearing on this application if a written hearing request is filed by
August 9, 2001. The Executive Director can consider an approval of
the application unless a written request for a contested case hearing is
filed.

Application No. 5738; Texas Municipal Power Agency, P.O. Box 7000,
Bryan, TX, 77805 and Janet Leigh Moody Lamb; Michael D. Moody;
Janet Leigh Moody Lamb, as Custodian for Laura Kaye Moody; John
Harrison Moody; and Nancy Elizabeth Moody Johnson, applicants,
seek a permit pursuant to Texas Water Code (TWC) 11.121, and Texas
Natural Resource Conservation Commission Rules 30 TAC 295.1, et
seq. Public notice of the application is given pursuant to 30 TAC
295.152. Notice should be mailed pursuant to 30 TAC 295.153 (a)
and (b) to the water right holders in the Brazos River Basin. Texas
Municipal Power Agency, et al seek to maintain an on-channel incised
reservoir, known as Pond B1P-5, resulting from mining operations at
the Gibbons Creek Lignite Mine in Grimes County for in-place recre-
ational use as part of reclamation plans approved under Railroad Com-
mission Permit 26C. This reservoir will remain a permanent feature of
the Heifer Creek Watershed as part of the post-mine reclamation ac-
tivities. The reservoir is located on an unnamed tributary known as
Heifer Creek, tributary of the Navasota River, tributary of the Brazos
River, Brazos River Basin, 9.5 miles northwesterly of Anderson and 17
miles southeasterly of Bryan, Texas. Station 0 + 00 on the centerline
of the dam is S41 degrees W, 1,190 feet from the Northeast corner of
the George Mason Original Survey, Abstract No. 343, Grimes County,
also being Latitude 30.557 degrees N and Longitude 96.123 degrees
W. Pond B1P-5 has a capacity of 207.95 acre-feet of water and a sur-
face area of 22.31 acres. The application was received on March 31,
1998. The Executive Director reviewed the application and determined
it to be administratively complete on February 5, 2001. Written pub-
lic comments and requests for a public meeting should be submitted to
the Office of Chief Clerk, at the address provided in the information
section below, within 30 days of the date of newspaper publication of
the notice. The TNRCC may grant a contested case hearing on this ap-
plication if a written hearing request is filed within 30 days from the
date of newspaper publication of this notice. The Executive Director
may approve the application unless a written request for a contested
case hearing is filed within 30 days after newspaper publication of this
notice.

Application No. 5741; Texas Municipal Power Agency, P.O. Box 7000,
Bryan, TX, 77805, applicant, seeks a permit pursuant to Texas Water
Code (TWC) 11.121, and Texas Natural Resource Conservation Com-
mission Rules 30 TAC 295.1, et seq. Public notice of the application
is given pursuant to 30 TAC 295.152. Notice should be mailed pur-
suant to 30 TAC 295.153 (a) and (b) to the water right holders in the
Brazos River Basin. Texas Municipal Power Agency seeks to maintain
two on-channel incised reservoirs, known as Pond A1P-1 and B1P-6,
resulting from mining operations at the Gibbons Creek Lignite Mine
in Grimes County for in- place recreational use as part of reclamation
plans approved under Railroad Commission Permit 26C. Pond A1P-1 is
located on an unnamed tributary known as Heifer Creek, tributary of the
Navasota River, tributary of the Brazos River, Brazos River Basin, 8.8
miles northwest of Anderson and 18 miles southeast of Bryan, Texas.
Station 0 + 00 on the centerline of the dam is N80 degrees E, 2,960
feet from the Southwest corner of Samuel Millet Original Survey, Ab-
stract No. 350, Grimes County, also being Latitude 30.529 degrees N
and Longitude 96.123 degrees W. Pond A1P-1 has a capacity of 631.2
acre-feet of water and a surface area of 33.4 acres. Pond B1P-6 is lo-
cated on an unnamed tributary of an unnamed tributary known as Heifer
Creek, tributary of the Navasota River, tributary of the Brazos River,
Brazos River Basin, 9.5 miles northwest of Anderson and 17 miles
southeast of Bryan, Texas. Station 0 + 00 on the centerline of the dam
is S40 degrees E, 1,270 feet from the Northwest corner of the George
Mason Original Survey, Abstract No. 344, Grimes County, also be-
ing Latitude 30.564 degrees N and Longitude 96.118 degrees W. Pond
B1P-6 has a capacity of 571.3 acre-feet of water and a surface area of
33.76 acres. Both reservoirs will remain a permanent feature of the
Heifer Creek Watershed as part of the post-mine reclamation activities.
The application was received on March 31, 1998. The Executive Di-
rector reviewed the application and determined it to be administratively
complete on May 24, 2001. Written public comments and requests for
a public meeting should be submitted to the Office of Chief Clerk, at
the address provided in the information section below, within 30 days
of the date of newspaper publication of the notice. The TNRCC may
grant a contested case hearing on this application if a written hearing
request is filed within 30 days from the date of newspaper publication
of this notice. The Executive Director may approve the application un-
less a written request for a contested case hearing is filed within 30 days
after newspaper publication of this notice.

Application No. 5725; Univision Television Group - KWEX TV, 411
East Durango, San Antonio, Texas, 78204, applicant, seeks a permit
pursuant to Texas Water Code (TWC) 11.121, and Texas Natural Re-
source Conservation Commission Rules 30 TAC 295.1, et seq. Public
notice of the application is given pursuant to 30 TAC 295.152. Notice
should be mailed pursuant to 30 TAC 295.153 (a) and (b) to the water
right holders in the San Antonio River Basin. The applicant seeks to
divert and use not to exceed 11.25 acre-feet of water per annum from
the San Antonio River, San Antonio River Basin for irrigation of 2.545
acres out of a 5.3 acre tract of land being Lots 5, 6, 7, 8, 9, and 18,
New City Block 179, Sumner Suites, in the City of San Antonio, Bexar
County, evidenced by a Special Warranty Deed under Volume 8209,
Page 685, dated November 15, 1999; Special Warranty Deed under
Volume 2480, Page 1324 dated November 11, 1981; Warranty Deed
under Volume 2504, Page 2009, dated January 19, 1982; Permanent
Easement under Volume 2480, Page 1321, dated December 11, 1981,
all in the Deed and Plat Records, Bexar County; Certificate of Merger
dated December 16, 1992; and a Certificate of Merger dated March
21, 1988. The water will be diverted from the west, left bank of the
San Antonio River at a maximum diversion rate of 0.10 cfs (45 gpm)
at a point approximately 3/10 miles east of the Bexar County Court-
house, Bexar County. Said point bearing N23.279 degrees E, 40 feet
from the western corner of lot 18, NCB 179, also being Latitude 29.418
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degrees N and Longitude 98.491 degrees W. The application was re-
ceived on December 11, 2000. The Executive Director reviewed the
application and determined it to be administratively complete on Feb-
ruary 23, 2001. Written public comments and requests for a public
meeting should be submitted to the Office of Chief Clerk, at the ad-
dress provided in the information section below, within 30 days of the
date of newspaper publication of the notice. The TNRCC may grant a
contested case hearing on this application if a written hearing request
is filed within 30 days from the date of newspaper publication of this
notice. The Executive Director may approve the application unless a
written request for a contested case hearing is filed within 30 days after
newspaper publication of this notice.

Application No. 5665; Paul Weinman, 1707 Calveryman Lane, Katy,
Texas 77449, seeks a Water Use Permit pursuant to 11.121, Texas Water
Code, and Texas Natural Resource Conservation Commission Rules 30
TAC 295.1, et seq. Pursuant to 30 TAC 295.153 (b), this notice is being
published in a newspaper and being mailed to the water right holders,
of record in the Brazos River Basin. Applicant seeks authorization to
divert 2,448 acre-feet of water per annum from the Brazos River, Bra-
zos River Basin at a maximum diversion rate of 4.46 cfs (2000 gpm),
to be used to inundate 612 acres of land for a wetlands area that in-
cludes a naturally low- lying off-channel reservoir complex which will
be maintained at an average depth of 3 feet. The 612 acre wetlands
area will be located in the Juan A. Padillo Survey, Abstract No. A
48, Waller County, Texas. Diversion will be directly from the Brazos
River from to points in the aforesaid survey. Diversion point number
one will be at Latitude 29.887 degrees N and Longitude 96.092 de-
grees W, and bearing North 30 degrees W, 990 feet from the southwest
corner of the aforesaid survey. Diversion point number two will be at
Latitude 29.885 degrees N and Longitude 96.088 degrees W and bear-
ing North 119 degrees E, 3,330 feet from the southwest corner of the
aforesaid survey. The application was received on November 16, 1999.
Additional information was received on September 6, 2000. The in-
formation was found to be sufficient for administrative purposes, and
declared administratively complete on June 21, 2001. Written public
comments and requests for a public meeting should be submitted to the
Office of Chief Clerk, at the address provided in the information sec-
tion below, within 30 days of the date of newspaper publication of the
notice. The TNRCC may grant a contested case hearing on this appli-
cation if a written hearing request is filed within 30 days from the date
of newspaper publication of this notice. The Executive Director may
approve the application unless a written request for a contested case
hearing is filed within 30 days after newspaper publication of this no-
tice.

Information Section

A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.

The Executive Director can consider approval of an application unless
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TNRCC Office of the Chief
Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the
requested permit and may forward the application and hearing request
to the TNRCC Commissioners for their consideration at a scheduled
Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC
105, TNRCC, P.O. Box 13087, Austin, TX 78711-3087. For informa-
tion concerning the hearing process, please contact the Public Interest
Counsel, MC 103, at the same address. For additional information, in-
dividual members of the general public may contact the Office of Pub-
lic Assistance at 1-800-687-4040. General information regarding the
TNRCC can be found at our web site at www.tnrcc.state.tx.us.

TRD-200104270
LaDonna Castañuela
Chief Clerk
Texas Natural Resource Conservation Commission
Filed: July 24, 2001

♦ ♦ ♦
Texas Department of Public Safety
Notice of Public Hearing

The Texas Department of Public Safety in accordance with the Admin-
istrative Procedure and Texas Register Act, Texas Government Code,
§2001 et seq., and Texas Transportation Code 548, is holding a public
hearing on Wednesday, August 15, 2001, at 9:00 a.m. in the Crimi-
nal Law Enforcement Auditorium of the Texas Department of Public
Safety, 6100 Guadalupe Street, Austin, Texas.

The purpose of this hearing is to receive comments from all interested
persons regarding the adoption of Administrative Rule §23.80 regard-
ing Out-of-State Vehicle Identification Number Verification, and adop-
tion of amendments to §23.52 and §23.101 regarding vehicle inspection
fees charged to out-of-state registered vehicles and commercial vehicle
inspections, proposed for adoption under the authority of Texas Trans-
portation Code, Chapter 548. The proposed rules will be published in
the August 3, 2001 issue of the Texas Register.

Persons interested in attending this hearing are encouraged to submit
advance written notice of their intent to attend the hearing and to submit
a written copy of their comments. Letters should be addressed to E.
Eugene Summerford, Attorney, Vehicle Emissions, Texas Department
of Public Safety, Box 4087, Austin, Texas 78773-0543.

Individual comments may be limited to five minutes in duration, de-
pending on the number of attendees.

Persons with disabilities who plan to attend this meeting and who may
need auxiliary aids or services such as interpreters or persons who are
dear or hearing impaired, readers, or large print, Braille, are requested
to contact E. Eugene Summerford at (512) 424-2777, three days prior
to the meeting so that appropriate arrangements can be made.

TRD-200104241
Thomas A. Davis, Jr.
Director
Texas Department of Public Safety
Filed: July 23, 2001

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority
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On July 19, 2001, Texas UM, Inc. filed an application with the Pub-
lic Utility Commission of Texas (commission) to amend its service
provider certificate of operating authority (SPCOA) granted in SPCOA
Certificate Number 60358. Applicant intends to relinquish its certifi-
cate.

The Application: Application of Texas UM, Inc. to Relinquish its
Service Provider Certificate of Operating Authority, Docket Number
24269.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326 no later than August 8, 2001.
You may contact the commission’s Customer Protection Division at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 24269.

TRD-200104223
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 23, 2001

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority

On July 20, 2001, OnSite Access Local, LLC filed an application with
the Public Utility Commission of Texas (commission) to amend its ser-
vice provider certificate of operating authority (SPCOA) granted in SP-
COA Certificate Number 60360. Applicant intends to relinquish its
certificate.

The Application: Application of OnSite Access Local, LLC for an
Amendment to its Service Provider Certificate of Operating Author-
ity, Docket Number 24412.

Persons with questions about this docket, or who wish to intervene
or otherwise participate in these proceedings should make appropriate
filings or comments to the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326 no later than August 8, 2001.
You may contact the commission’s Customer Protection Division at
(512) 936-7120. Hearing and speech- impaired individuals with text
telephone (TTY) may contact the commission at (512) 936-7136. All
correspondence should refer to Docket Number 24412.

TRD-200104252
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 23, 2001

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on July 18, 2001, for
a service provider certificate of operating authority (SPCOA), pursuant
to §§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of KMC Data, LLC for a
Service Provider Certificate of Operating Authority, Docket Number
24394 before the Public Utility Commission of Texas.

Applicant intends to provide plain old telephone service, ISDN, T1-Pri-
vate Line, and long distance services.

Applicant’s requested SPCOA geographic area includes the entire state
of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than August 8, 2001. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200104184
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 20, 2001

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on July 20, 2001, for
a service provider certificate of operating authority (SPCOA), pursuant
to §§54.151 - 54.156 of the Public Utility Regulatory Act (PURA). A
summary of the application follows.

Docket Title and Number: Application of I-Link Communications, Inc.
for a Service Provider Certificate of Operating Authority, Docket Num-
ber 24398 before the Public Utility Commission of Texas.

Applicant intends to provide plain old telephone service, Optical Ser-
vices, T1-Private Line, Frame Relay, Long Distance, and Enhanced
Services.

Applicant’s requested SPCOA geographic area includes the entire state
of Texas.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas, P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division at
(512) 936-7120 no later than August 8, 2001. Hearing and speech-im-
paired individuals with text telephone (TTY) may contact the commis-
sion at (512) 936-7136.

TRD-200104224
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 23, 2001

♦ ♦ ♦
Notice of Contract Award

The Public Utility Commission of Texas announces that it has entered
into a major consulting service contract with Dr. Shmuel Oren, an
individual whose address is 1293 Alvarado Road, Berkeley, California
94705. This notice is being published pursuant to the provisions of the
Texas Government Code Annotated, §2254.030.

The purpose of the contract is to provide services regarding market
oversight and monitoring activities for implementation of electric re-
structuring in Texas. The total contract amount including travel ex-
penses is not to exceed $14,500 for work performed in Fiscal Year 2001
and $41,500 for work performed in Fiscal Year 2002. The contract term
is from July 10, 2001 until June 2002.
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TRD-200104282
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 24, 2001

♦ ♦ ♦
Notice of Joint Application of Verizon Southwest, Inc., and
Southwestern Bell Telephone Company, for Extended Area
Service

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of a joint agreement on June 29, 2001, seeking ap-
proval of two-way, mandatory, Extended Area Service (EAS), between
the exchange of Kilgore and the exchanges of Tyler and Longview, pur-
suant to P.U.C. Substantive Rule §26.217(b)(8).

Project Title and Number: Joint Application of Verizon Southwest,
Inc., and Southwestern Bell Telephone Company, for Two-Way,
Mandatory, Extended Area Service (EAS) between the Exchange of
Kilgore and the Exchanges of Tyler and Longview, Pursuant to P.U.C.
Substantive Rule §26.217(b)(8), Project Number 24327.

The Joint Petition and Agreement: The proposed plan is a two-way,
mandatory, extended area service offering to which Verizon Southwest,
Inc.’s residence and business local exchange customers within the Kil-
gore Exchange will be able to call within the designated calling area
for a monthly, flat rate.

The joint applicants have requested that the joint agreement filing
be processed administratively pursuant to P.U.C. Substantive Rule
§26.217(b)(8). Persons who wish to intervene in the proceeding
or comment upon action sought should contact the Public Utility
Commission of Texas, by mail at P.O. Box 13326, Austin, Texas
78711-3326, or call the commission’s Customer Protection Division
at (512) 936-7120 no later than October 15, 2001. Hearing and
speech-impaired individuals with text telephone (TTY) may contact
the commission at (512) 936-7136.

TRD-200104222
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 23, 2001

♦ ♦ ♦
Notice of Remand of Docket Number 14454

On June 7, 2001, the commission initiated Docket Number 24229, Re-
mand of Docket Number 14454 (Petition of Lamb County Electric Co-
operative, Inc. for a Cease and Desist Order Against Southwestern
Public Service Company), as a result of a mandate by the Third Court
of Appeals returning Docket Number 14454 for proceedings not incon-
sistent with its opinion.

Persons with questions about this docket, or who wish to intervene or
otherwise participate in these proceedings should make appropriate fil-
ings or comments to the Public Utility Commission of Texas at P.O.
Box 13326, Austin, Texas 78711-3326. The intervention deadline is
August 15, 2001. You may contact the commission’s Customer Protec-
tion Division at (512) 936-7120 or toll free at 1-888-782-8477. Hear-
ing and speech-impaired individuals with text telephone (TTY) may
contact the commission at (512) 936-7136. All correspondence should
refer to Docket Number 24229.

TRD-200104179

Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 19, 2001

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On July 18, 2001, Southwestern Bell Telephone Company and DSLnet
Communications, LLC, collectively referred to as applicants, filed a
joint application for approval of amendment to an existing interconnec-
tion agreement under Section 252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2001) (PURA). The
joint application has been designated Docket Number 24393. The joint
application and the underlying interconnection agreement are available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
24393. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by August 20, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
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the commission at (512) 936-7136. All correspondence should refer to
Docket Number 24393.

TRD-200104180
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 19, 2001

♦ ♦ ♦
Public Notice of Amendment to Interconnection Agreement

On July 20, 2001, Southwestern Bell Telephone Company and Supra
Telecommunications and Information Systems, Inc., collectively re-
ferred to as applicants, filed a joint application for approval of amend-
ment to an existing interconnection agreement under Section 252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998 & Supplement 2001) (PURA). The joint application has been des-
ignated Docket Number 24409. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing ten copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
24409. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by August 21, 2001, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas

78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136. All correspondence should refer to
Docket Number 24409.

TRD-200104286
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 25, 2001

♦ ♦ ♦
Public Notice of Intent to File Pursuant to P.U.C. Substantive
Rule §26.215

Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of a long run incremental cost (LRIC)
study pursuant to P.U.C. Substantive Rule §26.215.

Docket Title and Number. Southwestern Bell Telephone Company’s
Application for Approval of LRIC Study for Texas Directory Listings
Incremental Cost Study Pursuant to P.U.C. Substantive Rule §26.215
on July 30, 2001, Docket Number 24396.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 24396. Written
comments or recommendations should be filed no later than 45 days
after the date of sufficiency and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P.O. Box 13326,
Austin, Texas 78711-3326. You may call the commission’s Customer
Protection Division at (512) 936-7120. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the commission at
(512) 936-7136.

TRD-200104192
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 20, 2001

♦ ♦ ♦
Public Notice of Interconnection Agreement

On July 23, 2001, Southwestern Bell Telephone Company and Stone-
bridge Communications, Inc., collectively referred to as applicants,
filed a joint application for approval of interconnection agreement un-
der Section 252(i) of the federal Telecommunications Act of 1996, Pub-
lic Law Number 104-104, 110 Statute 56, (codified as amended in scat-
tered sections of 15 and 47 United States Code) (FTA) and the Public
Utility Regulatory Act, Texas Utilities Code Annotated, Chapters 52
and 60 (Vernon 1998 & Supplement 2001) (PURA). The joint applica-
tion has been designated Docket Number 24414. The joint application
and the underlying interconnection agreement are available for public
inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing ten copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 24414. As a part of
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the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by August 21, 2001, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this project or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326. You may call the commission’s Customer Protection Di-
vision at (512) 936-7120 or toll free at 1-888-782-8477. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136. All correspondence should refer to
Docket Number 24414.

TRD-200104287
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 25, 2001

♦ ♦ ♦
Public Notice of Workshop Regarding Establishment of
CLEC-to-CLEC Conversion Guidelines

The Public Utility Commission of Texas (commission) will hold a
workshop regarding establishment of CLEC-to-CLEC conversion
guidelines on Tuesday, August 14, 2001, at 9:30 a.m. in the Com-
missioners’ Hearing Room, located on the 7th floor of the William B.
Travis Building, 1701 North Congress Avenue, Austin, Texas 78701.
Project Number 24389, CLEC-to-CLEC Conversion Guidelines has
been established for this proceeding. The commission, with the help of
the telecommunications industry, hopes to develop guidelines for the
conversion of telecommunications service from one CLEC to another.
This notice is not a formal notice of proposed rulemaking; however,
the workshop will assist the commission in developing policy, and it
may lead to the drafting of a rule for publication and comment. The
following agenda shall apply:

I. Report on status of User Forums and Industry Standard-Making
Groups in Texas and other states

II. Process flow in each of the following CLEC-to-CLEC conversions
on Southwestern Bell Telephone Company’s (SWBTs) network

A. Bundled to Bundled Scenarios

1. Resale to resale

2. Resale to UNEP or UNEC

3. UNEP or UNEC to resale

4. UNEP to UNEP

5. UNEC to UNEC

B. Bundled to Unbundled Scenarios

1. UNEP or UNEC to UNE-Loop

2. UNEP or UNEC to Full facilities based service

3. Resale to UNE-Loop

4. Resale to Full facilities based service

C. Unbundled to Bundled Scenarios

1. UNE-Loop to resale

2. UNE-Loop to UNEP or UNEC

3. Facilities based to resale

4. Facilities based to UNEP or UNEC

D. Unbundled to Unbundled

1. UNE-Loop to UNE-Loop

2. UNE-Loop to Full facilities based

3. Full facilities based to Full facilities based

4. Full facilities based on UNE-Loop

III. Process flow in each of the following CLEC-to-CLEC conversions
on Verizon’s network

A. Bundled to Bundled Scenarios

1. Resale to resale

2. Resale to UNEP or UNEC

3. UNEP or UNEC to resale

4. UNEP to UNEP

5. UNEC to UNEC

B. Bundled to Unbundled Scenarios

1. UNEP or UNEC to UNE-Loop

2. UNEP or UNEC to Full facilities based service

3. Resale to UNE-Loop

4. Resale to Full facilities based service

C. Unbundled to Bundled Scenarios

1. UNE-Loop to resale

2. UNE-Loop to UNEP or UNEC

3. Facilities based to resale

4. Facilities based to UNEP or UNEC

D. Unbundled to Unbundled

1. UNE-Loop to UNE-Loop

2. UNE-Loop to Full facilities based

3. Full facilities based to Full facilities based
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4. Full facilities based on UNE-Loop

IV. Discussion of future workshops

Questions concerning the workshop or this notice should be referred to
Donna Geiger, Legal Division, (512) 936-7293. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com-
mission at (512) 936-7136.

TRD-200104281
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: July 24, 2001

♦ ♦ ♦
Texas Department of Transportation
Public Notice - Statewide Transportation Improvement
Program

Public Notice - Statewide Transportation Improvement Program: In
accordance with 43 TAC §15.8(d), the Texas Department of Trans-
portation (TxDOT) will hold a public hearing on Friday, August 17,
2001, starting at 10:00 a.m. at 200 East Riverside Drive, Room 1A-1,
in Austin, to receive public comments on the Statewide Transportation
Improvement Program (STIP) for FY 2002-2004. The STIP reflects the
federally funded transportation projects in the FY 2002-2004 Trans-
portation Improvement Programs (TIPs) for each Metropolitan Plan-
ning Organization (MPO) in the state. The STIP will include both state
and federally funded projects for the nonattainment areas of Beaumont,
Dallas-Fort Worth, El Paso, and Houston. The STIP also contains in-
formation on federally funded projects in those areas of the state that
are not included in any MPO area, and other statewide programs.

Title 23, United States Code, §134 and §135, as amended by the Inter-
modal Surface Transportation Efficiency Act of 1991 (ISTEA) and the
Transportation Equity Act for the Twenty-first (21st) Century (TEA-
21), require each designated MPO and the state, respectively, to de-
velop a TIP as a condition to securing federal funds for the next three
years for transportation projects under Title 23 or the Federal Transit
Act (49 USC 5301, et seq.).

Section 134(h) requires an MPO: to develop its TIP in cooperation
with the state and affected public transit operators; to provide citizens,
affected public agencies, representatives of transportation agency em-
ployees, other affected employee representatives, private providers of
transportation, and other interested parties with a reasonable opportu-
nity to comment on the proposed TIP; and further requires the TIP to be
updated at least once every two years and to be approved by the MPO
and the Governor. Section 135(f) requires the state to develop a STIP
for all areas of the state in cooperation with those designated MPO’s,
and further requires that citizens, affected public agencies, representa-
tives of transportation agency employees, other affected transportation
employee representatives, private providers of transportation, and other
interested parties, be provided with a reasonable opportunity to com-
ment on the proposed STIP.

A public hearing will be held to secure public comment on the STIP. A
file copy of the FY 2002-2004 STIP will be available for review on and
after August 6, 2001, at TxDOT’s central Austin office of the Trans-
portation Planning and Programming Division, Building 118, second
floor, 118 East Riverside Drive, Austin, Texas, and in each TxDOT
district office throughout the state. Persons wishing to review the STIP
may secure the address and telephone number of the nearest district
office from the Transportation Planning and Programming Division at
(512) 486-5023.

Persons wishing to speak may register in advance of the hearing by no-
tifying Ms. Michelle Conkle, Transportation Planning and Program-
ming Division, at (512) 486-5023 not later than Wednesday, August
15, 2001, or they may register at the hearing location between 9:00
a.m. and 9:45 a.m. on the day of the hearing. Speakers will be taken
in the order registered. Any interested person may appear and offer
comments or testimony, either orally or in writing; however, question-
ing of witnesses will be reserved exclusively to the presiding authority
as may be necessary to ensure a complete record. While any persons
with pertinent comments or testimony will be granted an opportunity
to present them during the course of the hearing, the presiding author-
ity reserves the right to restrict testimony in terms of time or repetitive
content. Groups, organizations, or associations should be represented
by only one speaker. Speakers are requested to refrain from repeat-
ing previously presented testimony. Persons with disabilities who have
special communication or accommodation needs or who plan to attend
the hearing may contact Randall Dillard, Public Information Office, at
125 East 11th Street, Austin, Texas 78701-2483, (512) 463-8613. Re-
quests should be made no later than three days prior to the hearing.
Every reasonable effort will be made to accommodate the needs.

Further information on the FY 2002-2004 STIP may be obtained from
Ms. Michelle Conkle of the Transportation Planning and Programming
Division, 118 East Riverside Drive, Austin, Texas, 78704, (512) 486-
5023. Interested parties who are unable to attend the hearing may sub-
mit comments to Alvin R. Luedecke, Jr., P.E., Transportation Planning
and Programming Division, P.O. Box 149217, Austin, Texas, 78714-
9217. In order to be considered, all written comments must be re-
ceived at the Transportation Planning and Programming office at 118
East Riverside Drive no later than August 27, 2001, at 4:00 p.m.

TRD-200104264
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: July 24, 2001

♦ ♦ ♦
Texas A&M University, Board of Regents
Request for Proposal

Texas A&M University seeks proposals from consulting firms to assist
in the preparation in the development of a Program of Requirements
for the proposed café at the Bush Presidential Library Complex.

Information can be obtained by contacting Mary Sue Goldwater, As-
sociate Director of Purchasing Services, Texas A&M University, P.O.
Box 30013, College Station, Texas 77842-0013 or e-mail at ms-gold-
water@tamu.edu.

Selection criteria will include demonstrated competence, experience
knowledge, qualification and reasonableness of price. Historically Un-
derutilized Businesses are encouraged to participate in this request for
proposal. All things being equal, a preference will be given to a consul-
tant firm whose principal place of business is within the State of Texas.
Proposals must be received on or before 2:00 p.m., August 13, 2001.

TRD-200104183
Vickie Burt Spillers
Executive Secretary to the Board
Texas A&M University, Board of Regents
Filed: July 20, 2001

♦ ♦ ♦
Texas Workers’ Compensation Commission
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Extension of Period for Public Comment

The Texas Workers’ Compensation Commission at its public meeting
on July 19, 2001, extended the period for submitting public comments
on the following proposed rules published in the July 13, 2001, issue of
the Texas Register (26 TexReg 5198). Public comments on these rules
must be received by 5:00 p.m. on September 19, 2001.

CHAPTER 134. BENEFITS--GUIDELINES FOR MEDICAL SER-
VICES, CHARGES, AND PAYMENTS

§134.1. Use of the Fee Guidelines.

§134.202. Applicability.

§134.203. Professional Services Codes.

§134.204. Relative Value Units.

§134.205. Conversion Factors.

§134.206. Methodology.

§134.207. Ground Rules.

§134.208. Severability.

You may comment via the Internet by accessing the commission’s
website at www.twcc.state.ts.us and then clicking on "Proposed Rule"
This medium for commenting will help you organize your comments.
You may also comment by e-mailing your comments to RuleCom-
ments@.twcc.state.tx.us or by mailing or delivering your comments to
Nell Cheslock at the Office of the General Counsel, Mailstop #4-D,
Texas Workers’ Compensation Commission, Southfield Building,
4000 South IH-35, Austin, Texas 78704-7491.

Commenters are requested to clearly identify by number the specific
rule and paragraph commented upon. The commission may not be able
to respond to comments that cannot be linked to a particular proposed
rule. Along with your comment, it is suggested that you include the
reasoning for the comment in order for commission staff to fully eval-
uate your recommendations.

Based upon various considerations, including comments received and
the staff’s or commissioners’ review of those comments, or based upon
the commissioners’ action at the public meeting, the rule as adopted
may be revised from the rule as proposed in whole or in part. Persons
in support of the rule as proposed, in whole or in part, may wish to
comment to that effect.

A public hearing on these proposed rules will be held beginning at
10:30 a.m. on September 19, 2001, at the Austin central office of the
commission (Southfield Building, 4000 South IH-35, Austin, Texas).
Those persons interested in attending the public hearing should con-
tact the Commission’s Office of Executive Communication at (512)
440-5690 to confirm the date, time, and location of the public hear-
ing for these proposed rules. The public hearing schedule will also be
available on the commission’s website at www.twcc.state.tx.us.

TRD-200104277
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: July 24, 2001

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to theTexas Register, to order a back issue, or to
indicate a change of address. Please specify the exact dates and quantities of the back issues
required. You may use your VISA or Mastercard. All purchases made by credit card will be
subject to an additional 2.1% service charge. Return this form to the Texas Register, P.O. Box
13824, Austin, Texas 78711-3824. For more information, please call (800) 226-7199.

❐ Change of Address
(Please fill out information below)

❐ Paper Subscription
❐ One Year $150 ❐ Six Months $100 ❐ First Class Mail $250

❐ Back Issue ($10 per copy)

________ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME ___________________________________________________________

ORGANIZATION___________________________________________________

ADDRESS ________________________________________________________

CITY, STATE, ZIP __________________________________________________

PHONE NUMBER _________________________________________________

FAX NUMBER ____________________________________________________

Customer ID Number/Subscription Number ______________________________
(Number for change of address only)

❐ Bill Me ❐ Payment Enclosed

Mastercard/VISA Number ____________________________________________

Expiration Date ___________ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.
_______________________________________
_______________________________________
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