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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Opinions
Opinion No. JC-0557

The Honorable Warren Chisum Chair, House Committee on Environ-
mental Regulation, Texas House of Representatives, P.O. Box 2910,
Austin, Texas 78768-2910.

Re: Whether a member of a school district board of trustees may serve
as a member of the board of directors of a groundwater conservation
district with a population of less than 50,000 (RQ-0531-JC)

S U M M A R Y

A member of a school district board of trustees is not rendered ineligi-
ble by virtue of section 36.051(b) of the Water Code to serve as a mem-
ber of the board of directors of a groundwater conservation district with
a population of less than 50,000. Nonetheless, where the geographical
boundaries of the school district and the groundwater conservation dis-
trict overlap, and where both have taxing authority, a member of the
school district board of trustees is barred by the "conflicting loyalties"
aspect of the common-law doctrine of incompatibility from simultane-
ously serving as a member of the board of directors of the groundwater
conservation district.

Opinion No. JC-0558

TheHonorable FrankMadla, Chair, Intergovernmental Relations Com-
mittee, Texas State Senate, P.O. Box 12068 Austin, Texas 78711-2068.

Re: Whether a provision of the nepotism statute prohibits a city com-
missioner from deliberating on a merit salary increase for his sibling,
and related question (RQ-0532-JC)

S U M M A R Y

Section 573.062(b) of the Government Code prohibits a city commis-
sioner from participating in a deliberation regarding a merit salary in-
crease for his sibling; and if the city commissioner participates in such
a deliberation, he may be found to have violated the statute. Other
city commissioners would not violate section 573.084 of the Govern-
ment Code, which makes a violation of section 573.062(b) a criminal

offense, by merely voting for a merit salary increase for a fellow city
commissioner’s sibling after being involved in an earlier deliberation
in which the fellow city commissioner participated in violation of sec-
tion 573.062(b).

For information regarding this publication, please access the web-
site at www.oag.state.tx.us or call the Opinion Committee at 512-463-
2110.
TRD-200206238
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: September 25, 2002

♦ ♦ ♦
Request for Opinion
RQ-0604

The Honorable Tony Goolsby Chair, Committee on House Adminis-
tration, Texas House of Representatives, P.O. Box 2910, Austin, Texas
78768-2910.

Re: Civil service status of various employees of a municipal fire de-
partment (Request No. 0604-JC)

Briefs requested by October 18, 2002

For further information, please access the AttorneyGeneral’s website
at www.oag.state.tx.us. or call the Opinion Committee at (512) 463-
2110.
TRD-200206239
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: September 25, 2002

♦ ♦ ♦
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TITLE 4. AGRICULTURE
PART 1. TEXAS DEPARTMENT OF
AGRICULTURE
CHAPTER 20. COTTON PEST CONTROL
SUBCHAPTER C. STALK DESTRUCTION
PROGRAM
4 TAC §20.22
The Department of Agriculture (the department) adopts on an
emergency basis, an amendment to §20.22, concerning the au-
thorized cotton destruction dates for Pest Management Zone 2
(Zone 2), Area 1, and a portion of Pest Management Zone 2,
Area 2. A prior emergency amendment filed by the department
on September 12, 2002, granted an extension until September
28, 2002, for all of Jim Wells County and also extended the de-
struction deadline for all of Zone 2, Area 3 to September 28.
That emergency amendment is now being amended to extend
the cotton destruction deadline for the areas covered by Zone 2
, Area 1 that includes Webb and Duval counties, and that portion
of Zone 2, Area 2, including all of Nueces and Kleberg counties
and the northern portion of Kenedy County encompassing the
area above an east-west line through Katherine and Armstrong,
Texas.
The department is acting on behalf of cotton farmers in Zone 2,
Area 1, for Webb and Duval County; and Zone 2, Area 2, which
includes Jim Wells, Kleberg, Nueces, and the northern portion
of Kenedy County encompassing the area above an east-west
line through Katherine and Armstrong, Texas.
The current cotton destruction deadline is September 1 for
Zone 2, Area 1, which will be extended through September 28.
The current destruction deadline for cotton in Zone 2, Area 2 is
September 1 for Kleberg, Nueces, and northern Kenedy County
above an east-west line through Katherine and Armstrong,
Texas. The destruction deadline will be extended through
September 28, 2002 for that portion of Area 2. The remaining
portion of Area 2, which includes Jim Wells County currently
has a deadline of September 28. The department believes that
changing the cotton destruction date is both necessary and
appropriate. This extension is effective only for the 2002 crop
year.
Excessive amounts of rainfall have occurred across the cotton
growing area of these two zones, preventing cotton producers
from completing harvest and destruction of hostable cotton in a
timely manner. A failure to act to extend the cotton destruction
deadline could create a significant economic loss to Texas cotton
producers in the counties in these zones and the state’s econ-
omy.

The emergency amendment to §20.22(a) changes the date for
cotton stalk destruction for Webb and Duval County, located in
Zone 2, Area 1, and the remainder of Zone 2, Area 2 which in-
cludes Nueces and Kleberg County and the northern portion of
Kenedy County encompassing the area above an east-west line
through Katherine and Armstrong, Texas through September 28,
2002.
The amendment is adopted on an emergency basis under the
Texas Agriculture Code, §74.006, which provides the Texas De-
partment of Agriculture with the authority to adopt rules as nec-
essary for the effective enforcement and administration of Chap-
ter 74, Subchapter A; §74.004, which provides the department
with the authority to establish regulated areas, dates and appro-
priate methods of destruction of stalks, other parts, and products
of host plants for cotton pests and provides the department with
the authority to consider a request for a cotton destruction ex-
tension due to adverse weather conditions; and the Government
Code, §2001.34, which provides for the adoption of administra-
tive rules on an emergency basis, without notice and comment.
§20.22. Stalk Destruction Requirements.

(a) Deadlines and methods. All cotton plants in pest manage-
ment zones 1-8 shall be rendered non-hostable by the stalk destruc-
tion dates indicated for the zone. Destruction shall periodically be per-
formed to prevent the presence of fruiting structures. Destruction of
all cotton plants in Zones 9 and 10 shall be accomplished by shredding
and plowing and completely burying the stalk. Soil should be tilled to
a depth of 2 or more inches in Zone 9 and to a depth of 6 or more inches
in Zone 10.
Figure: 4 TAC §20.22(a)

(b) - (d) (No change.)

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206122
Dolores Alvarado Hibbs
Deputy General Counsel
Texas Department of Agriculture
Effective Date: September 18, 2002
Expiration Date: October 1, 2002
For further information, please call: (512) 463-4075

♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES
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PART 3. TEXAS COMMISSION ON
THE ARTS
CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
13 TAC §35.1, §35.2
The Texas Commission on the Arts adopts on an emergency ba-
sis amendments to §35.1 and 35.2, concerning A Guide to Oper-
ations and A Guide to Programs and Services. Elsewhere in this
issue of the Texas Register, the Texas Commission on the Arts
contemporaneously proposes amendments to §35.1 and §35.2.
The purpose of the amendments is to be consistent with changes
to programs and services of the commission as outlined in the
Texas Arts Plan as amended September 2002.
These sections are adopted on an emergency basis to enable
the Texas Commission on the Arts to get the word out to the arts
field about our programs in a timely manner in anticipation of our
upcoming annual grants deadline.
The amendments are adopted on an emergency basis under the
Government Code, §444.009, which provides the Texas Com-
mission on the Arts with the authority to make rules and regula-
tions for its government and that of its officers and committees.
§35.1. A Guide to Operations.

The commission adopts by reference A Guide to Operations (revised
September 2002). This document is published by and available from
the Texas Commission on the Arts, P.O. Box 13406, Austin, Texas
78711. This document is also available on line at www.arts.state.tx.us.

§35.2. A Guide to Programs and Services.

The commission adopts by referenceAGuide to Programs and Services
(revised September 2002). This document is published by and available
from the Texas Commission on the Arts, P.O. Box 13406, Austin, Texas
78711. This document is also available on line at www.arts.state.tx.us.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206172
Ricardo Hernandez
Executive Director
Texas Commission on the Arts
Effective Date: September 23, 2002
Expiration Date: January 21, 2003
For further information, please call: (512) 463-5535

♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 5. TEXAS BUILDING AND
PROCUREMENT COMMISSION
CHAPTER 111. EXECUTIVE ADMINISTRA-
TION DIVISION
SUBCHAPTER B. HISTORICALLY
UNDERUTILIZED BUSINESS PROGRAM
1 TAC §111.14
The Texas Building and Procurement Commission proposes
amendments to Title 1, T.A.C., Chapter 111, Subchapter B,
§111.14 (relating to Subcontracts).
Amendments are proposed to delete language, which references
a respondent’s ability to perform all the subcontracting opportu-
nities identified by the agency. If it has been determined that
subcontracting opportunities are probable for a contract with an
expected value of $100,000 or more, each respondent shall sub-
mit a HUB subcontracting plan in accordance with Texas Gov-
ernment Code, Chapter 2161, Subchapter F and Title 1, T.A.C.,
§111.14.
In addition, amendments are proposed to provide further clar-
ification in determining good faith effort, as well as to provide
agencies additional latitude in requesting documentation to sup-
port good faith effort.
Cindy Reed, Deputy Executive Director, determines that for the
first five-year period the rule is in effect, there will be a moder-
ate increase in the administrative costs required to respond to
state contracting opportunities, as well as award state contracts
when the expected value is $100,000 or more and the contract-
ing agency has determined that subcontracting opportunities are
probable.
If the expected value of a state contract is $100,000 or more and
the contracting agency determines that there are no opportuni-
ties for subcontracting, there will be no additional administrative
burden for respondents to state agency procurement opportuni-
ties.
Cindy Reed further determines that for each year of the first
five-year period the amendments are in effect, the public benefit
anticipated as a result of enforcing the rule will be in compliance
with Texas Government Code, Chapter 2161, relating to the His-
torically Underutilized Business Program. Respondents to state
contracting opportunities will experience moderate increases in
administrative costs with regard to responding to state contract-
ing opportunities where the expected contract value is $100,000

or more and the contracting agency has determined that sub-
contracting opportunities are probable.
Comments on the proposals may be submitted to Juliet King,
Legal Counsel, Texas Building and Procurement Commission,
P.O. Box 13047, Austin, TX 78711-3047. Comments must be
received no later than thirty days from the date of publication of
the proposal in the Texas Register.
The amendments are proposed under the authority of the Texas
Government Code, Title 10, Subtitle D, §§2152.003, 2161.002,
and 2161.253, which provide the Texas Building and Procure-
ment Commission with the authority to promulgate rules neces-
sary to implement the section.
The following code is affected by this rule: Government Code,
Title 10, Subtitle D, Chapter 2161.
§111.14. Subcontracts.

(a) Requirement for HUB subcontracting plans. In accordance
with [the] Texas Government Code, Chapter 2161, Subchapter F, each
state agency that considers entering into a contract with an expected
value of $100,000 or more shall, before the agency solicits bids, pro-
posals, offers, or other applicable expressions of interest, determine
whether subcontracting opportunities are probable under the contract.

(1) State agencies shall use the following steps to determine
if [in making the determination of whether] subcontracting opportuni-
ties are probable under the contract:

(A) Use the HUB participation goals in §111.13 of this
title (relating to Annual Procurement Utilization Goals);

(B) Research the Centralized Master Bidders List, the
HUB Directory, the Internet, and other directories, identified by the
commission, for HUBs that may be available to perform the contract
work;

(C) In addition [Additionally], determination of
subcontracting opportunities may include, but is not limited to, the
following:

(i) contacting other state and local agencies and in-
stitutions of higher education to obtain information regarding similar
contracting and subcontracting opportunities; and

(ii) reviewing the history of similar agency purchas-
ing transactions.

(2) If subcontracting opportunities are probable, each
agency’s invitation for bids or other purchase solicitation documents
for construction, professional services, other services, and commodi-
ties for $100,000 or more shall state that probability and require
a HUB subcontracting plan. Respondents[Accordingly, potential
contractor/vendor responses] that do not include a [completed] HUB
subcontracting plan shall be rejected due to material failure to comply
with advertised specifications in accordance with §113.6 (a) of this
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title (relating to Bid Evaluation and Award). The plan shall include
goals established pursuant to §111.13 of this title (relating to Annual
Procurement Utilization Goals).

(b) Development and evaluation of HUB subcontracting plans.
A state agency shall require a respondent [potential contractor vendor]
to state whether it is a Texas certified HUB. Respondents [Potential
contractors/vendors] shall follow, but are not limited to, procedures in
subsection (b)(1) of this section when developing the HUB subcon-
tracting plan. The HUB subcontracting plan shall include the form
provided by the agency identifying the subcontractors that will be used
during the course of the contract, the expected percentage of work to
be subcontracted and the approximate dollar value of that percentage
of work. The respondent [potential contractor/vendor] shall provide all
additional information required by the agency.

(1) Evidence of good faith effort in developing a HUB sub-
contracting plan includes, but is not limited to, the following proce-
dures:

(A) Divide the contract work into reasonable lots or por-
tions to the extent consistent with prudent industry practices.

(B) Notify HUBs of the work that the respondent
[potential contractor/vendor] intends to subcontract. The preferable
method of notification shall be in writing. The notice shall, in all
instances, include the scope of the work, information regarding
the location to review plans and specifications, information about
bonding and insurance requirements, and identify a contact person.
The notice shall be provided to potential HUB subcontractors prior
to submission of the respondent’s [contractor’s/vendor’s] bid. The
respondent [potential contractor/vendor] shall provide potential
HUB subcontractors reasonable time to respond to the respondent’s
[potential contractor/vendor’s] notice. "Reasonable time to respond"
in this context is no less than five working days from receipt of
notice, unless circumstances require a different time period, which
is determined by the agency and documented in the contract file.
The respondent [potential contractor/vendor] shall effectively use the
commission’s Centralized Master Bidders List, the HUB Directory,
Internet resources, and other directories as identified by the commis-
sion or agency when searching for HUB subcontractors. Respondents
[Contractors/Vendors] may rely on [upon] the services of minority,
women, and community organizations, contractor groups, local, state,
and federal business assistance offices, and other organizations that
provide assistance in identifying qualified applicants for the HUB
program who are able to perform all or select elements of the HUB
subcontracting plan. The respondent [potential contractor/vendor]
shall provide the notice described in this subsection to three or more
HUBs that perform the type of work required. On [Upon] request, the
respondent [potential contractor/vendor] shall provide official written
documentation (i.e. phone logs, fax transmittals, etc.) to demonstrate
compliance with the notice required in this subsection.

(C) Provide written justification of the selection process
if a non HUB subcontractor is selected through means other than com-
petitive bidding, or a HUB bid is the best value responsive bidder to a
competitive bid invitation, but is not selected.

(2) In addition, evidence of good faith effort in developing
a HUB subcontracting plan may include:

(A) [(D)] Advertise HUB subcontracting opportunities
in general circulation, trade association, and/or minority/woman fo-
cused[focus] media concerning subcontracting opportunities.

(B) [(E)] Encourage a selected noncertified minority or
woman owned business subcontractor to apply for certification by the

commission in accordance with the procedures set forth in §111.17 of
this title (relating to Certification Process).

[(2) If the contract is a lease contract, the lessor shall com-
ply with the requirements of this section from and after the occupancy
date provided in the lease, or such other time as may be specified in the
invitation for bid for the lease contract.]

(3) In making a determination if [whether] a good faith ef-
fort has been made in the development of the required HUB subcon-
tracting plan, a state agency may [shall] require the respondent [po-
tential contractor/vendor] to submit supporting documentation explain-
ing how[in what ways] the respondent[potential contractor/vendor] has
made a good faith effort according to each criterion listed in subsection
(b)(1) of this section. The documentation shall include at least the fol-
lowing:

(A) if [whether] the respondent[potential contrac-
tor/vendor] divided the contract work into reasonable lots or portions
consistent with prudent industry practices;

(B) if [whether] the respondent’s [potential contrac-
tor/vendor’s] notices contain adequate information about bonding,
insurance, the availability of plans, the specifications, scope of work,
and other requirements of the contract to three or more qualified HUBs
allowing reasonable time for HUBs to participate effectively;

(C) if [whether] the respondent[potential contrac-
tor/vendor] negotiated in good faith with qualified HUBs, not rejecting
qualified HUBs who were also the best value responsive bidder;

(D) if [whether] the respondent[potential contrac-
tor/vendor] documented reasons for rejection of a HUB or met with
the rejected HUB to discuss the rejection;

[(E) whether the potential contractor/vendor advertised
in general circulation, trade association, and/or minority/women focus
media concerning subcontracting opportunities; and ]

[(F) whether the potential contractor/vendor assisted
noncertified HUBs to become certified.]

(4) A respondent’s [potential contractor/vendor’s] partici-
pation in a Mentor Protege Program under the Texas Government Code
§2161.065, and the submission of a protege as a subcontractor in the
HUB subcontracting plan constitutes a good faith effort for the partic-
ular area to be subcontracted with the protege. When submitted, state
agencies may accept a Mentor Protege Agreement that has been en-
tered into by the respondent [potential contractor/vendor] (mentor) and
a certified HUB (protege). The agency shall consider the following in
determining the respondent’s [potential contractor/vendor’s]good faith
effort:

(A) if [whether] the respondent [potential contractor]
has entered into a fully executed Mentor Protege Agreement that has
been registered with the commission prior to submitting the plan, and

(B) if [whether] the respondent’s [potential contrac-
tor/vendor’s] HUB subcontracting plan identifies the areas of subcon-
tracting that will be performed by the protege.

(5) A HUB subcontracting plan, which meets or exceeds
HUB participation goals in §111.13 of this title (relating to Annual Pro-
curement Utilization Goals) for all subcontracting opportunities, con-
stitutes a good faith effort under this section.

(6) [(5)] The HUB subcontracting plan shall be reviewed
and evaluated prior to contract award and, if accepted, shall become a
provision of the agency’s contract. No changes shall be made to an ac-
cepted HUB subcontracting plan prior to its incorporation into the con-
tract. State agencies may [shall] review the supporting documentation
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submitted by the respondent [potential contractor/vendor] to determine
if a good faith effort has been made in accordance with this section and
the bid specifications. If the agency determines that a submitted HUB
subcontracting plan was not developed in good faith, the agency shall
treat the lack of good faith as a material failure to comply with adver-
tised specifications, and the subject bid or other response shall be re-
jected. The reasons for rejection shall be recorded in the procurement
file.

[(6) If the potential contractor/vendor can perform all the
subcontracting opportunities identified by the agency, a statement of
the potential contractor’s/vendor’s intent to complete the work with its
employees and resources without any subcontractors will be submitted
with the potential contractor’s/vendor’s bid, proposal, offer, or other
expression of interest. If the potential contractor/vendor is selected
and decides to subcontract any part of the contract after the award, as a
provision of the contract, the contractor/vendor must comply with pro-
visions of this section relating to developing and submitting a subcon-
tracting plan before any modifications or performance in the awarded
contract involving subcontracting can be authorized by the state agency.
If the selected contractor/vendor subcontracts any of the work without
prior authorization and without complying with this section, the con-
tractor/vendor would be deemed to have breached the contract and be
subject to any remedial actions provided by Texas Government Code,
Chapter 2161, state law and this section. Agencies may report nonper-
formance relative to its contracts to the commission in accordance with
Chapter 113, Subchapter F of this title (relating to the Vendor Perfor-
mance and Debarment Program).]

(c) Submission, review and determination of changes to an ap-
proved HUB subcontracting plan during contract performance. If at
any time during the term of the contract, a contractor [contractor/ven-
dor] desires to make changes to the approved subcontracting plan, the
[such] proposed changesmust be received for prior review and approval
by the state agency before changes will be effective under the con-
tract. The contractor [contractor/vendor] must comply with provisions
of subsection (b) of this section relating to developing and submitting a
subcontracting plan for substitution of work or of a subcontractor, prior
to any alternatives being approved under the subcontracting plan. The
state agency shall approve changes by amending the contract or by an-
other form of written agency approval. The reasons for amendments or
other written approval shall be recorded in the procurement file.

(d) Determining contractor [contractor/vendor contract] com-
pliance. The contractor [contractor/vendor] shall maintain business
records documenting its compliance with the HUB subcontracting plan
and shall submit a compliance report to the contracting agency period-
ically and in the format required by the contract documents. During
the term of the contract, the state agency shall determine whether the
value of the subcontracts to HUBs meets or exceeds the HUB subcon-
tracting provisions specified in the contract. Accordingly, state agen-
cies shall audit and require a contractor [contractor/vendor] to whom a
contract has been awarded to report to the agency the identity and the
amount paid to its subcontractors in accordance with 111.16(c) of this
title (relating to State Agency Reporting Requirements). If the con-
tractor [contractor/vendor] is meeting or exceeding the provisions, the
state agency shall maintain documentation of the contractor’s [con-
tractor’s/vendor’s] efforts in the contract file. If the contractor [con-
tractor/vendor] fails to meet the HUB subcontracting provisions spec-
ified in the contract, the state agency shall notify the contractor of
any deficiencies. The state agency shall give the contractor [contrac-
tor/vendor] an opportunity to submit documentation and explain to the
state agency why the failure to fulfill the HUB subcontracting plan
should not be attributed to a lack of good faith effort by the contrac-
tor[contractor/vendor].

(1) To determine if [In determining whether] the contractor
[contractor/vendor] made the required good faith effort, the agency
may not consider the success or failure of the contractor [contrac-
tor/vendor] to subcontract with HUBs in any specific quantity. The
agency’s determination is restricted to considering factors indicating
good faith effort including, but not limited to, the following:

(A) whether the contractor gave timely notice to the
subcontractor regarding the time and place of the subcontracted work;

(B) whether the contractor facilitated access to the work
site, electrical power, and other necessary utilities; and

(C) whether documentation or information was pro-
vided that included potential changes in the scope of contract work.

(2) If a determination is made that the contractor [contrac-
tor/vendor] failed to implement the HUB subcontracting plan in good
faith, the agency, in addition to any other remedies, may report non-
performance to the commission in accordance with Chapter 113, Sub-
chapter F of this title (relating to Vendor Performance and Debarment
Program).

(3) State agencies shall review their procurement proce-
dures to ensure compliance with this section. In accordance with
§111.26 of this title (relating to HUB coordinator responsibilities)
the agency’s HUB coordinator and contract administrators should
facilitate institutional compliance with this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206114
Juliet U. King
Legal Counsel
Texas Building and Procurement Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 463-3583

♦ ♦ ♦

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 371. MEDICAID FRAUD AND
ABUSE PROGRAM INTEGRITY
SUBCHAPTER C. UTILIZATION REVIEW
The Health and Human Services Commission (HHSC) proposes
to amend Chapter 371, concerning Medicaid Fraud and Abuse
Program Integrity, Subchapter C, concerning Utilization Review,
§371.200, concerning Inpatient Hospital Utilization Review Pro-
gram, §371.201, concerning Case Selection Process, §371.203,
concerning Texas Medical Review Program (TMRP) Review
Process, §371.204, concerning TMRP Hospital Screening
Criteria for TMRP and TEFRA Reviews, §371.206, concerning
Denials and Recoupments for Texas Medical Review Program
(TMRP) and Tax Equity and Fiscal Responsibility Act (TEFRA)
Hospitals, and §371.210, concerning Inpatient Utilization
Review For Hospitals Reimbursed under the Tax Equity and
Fiscal Responsibility Act (TEFRA) Principles of Reimbursement.
HHSC proposes to repeal Chapter 371, concerning Medicaid
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Fraud and Abuse Program Integrity, Subchapter C, concern-
ing Utilization Review, §371.202, concerning Contracting for
Texas Medical Review Program (TMRP) or Tax Equity and
Fiscal Responsibility (TEFRA) Services, §371.205, concerning
Acknowledgment of Penalty Notice, §371.207, concerning
Diagnostic Related Group (DRG) Changes and Adjustments,
§371.209, concerning Sanctions Under the TMRP and TEFRA,
and §371.211, concerning Quality of Care Review. HHSC
proposes a new rule for Chapter 371, concerning Medicaid
Fraud and Abuse Program Integrity, Subchapter C, concerning
Utilization Review, §371.208, concerning Appeals Related to
Utilization Review Department Review Decisions.
Background and Summary of Factual Basis for the Rules
The 75th Legislature, Regular Session, 1997, through Senate
Bill 30, directed the transfer of Utilization Assessment and Re-
view and all its powers, duties, functions, and programs from
the Texas Department of Human Services (TDHS) to HHSC, ef-
fective September 1, 1997. Rules were officially transferred in
March 2000, without language change, from Title 40 of this code
to Title 1. One of the functions transferred was the review of hos-
pital inpatient claims.
The proposed amendments, repeals, and addition of a new rule,
were developed in conjunction with discussions with the Texas
Hospital Association and representatives from divisions within
HHSC. The proposed rule amendments reflect updated review
processes and current terminology, clarify language, acknowl-
edge a shift in agency authority, and correct grammatical er-
rors. The proposed rules repeals eliminate redundancy. The
proposed new §371.208, concerning appeals replaces the rule
that was repealed in April 2000.
Section-by-Section Explanation
Proposed amendments to §371.200 reflect the change in agency
authority, clarify language and terminology, and specify the fed-
eral regulations, which require the HHSC to operate a utilization
review program that controls the utilization of inpatient hospital
services and assesses the appropriateness and quality of those
services.
Proposed amendments to §371.201 reflect the change in agency
authority and clarify the process for selection of claims to review
and types of claims selected for the Texas Medical Review Pro-
gram (TMRP) Diagnosis Related Group (DRG) reimbursed hos-
pitals, the Tax Equity and Fiscal Responsibility Act (TEFRA) re-
imbursed children’s hospitals, and the LoneSTAR Select II reim-
bursed freestanding psychiatric hospitals.
Proposed amendments to §371.203 clarify language and termi-
nology related to the TMRP review process, clarify the definition
of medical necessity for purposes of the TMRP, TEFRA, and Lon-
eSTAR Select II reviews, identify the change of federal agency
title from Health Care Financing Administration to Centers For
Medicare and Medicaid Services, and provide notification that
emergency service review is not part of this review process.
Proposed amendments to §371.204 clarify the title of the rule,
reflect the change in agency authority, clarify language and ter-
minology, and clarify the definition of medical necessity for pur-
poses of the TMRP, TEFRA, and Lone STAR Select II reviews.
Proposed amendments to §371.206 clarify the title of the rule as
well as language and terminology related to the review process
resulting in denials and subsequent recoupments of claims pay-
ments. In particular the amendments clarify the technical denial
review process.

Proposed amendments to §371.210 clarify the title of the rule,
clarify language and terminology related to the TEFRA and Lon-
eSTAR Select II review process, and provide notification that
emergency service review is not part of this review process.
Repeal of §371.202 is proposed as a result of the decision by
HHSC not to contract for the performance of portions of the
TMRP or TEFRA review activities.
Repeal of §371.205 is proposed based on the fact that the Ac-
knowledgment of Penalty Notice is not reviewed as part of the
utilization review process.
Repeal of §371.207 is proposed based on the fact that the DRG
change and adjustment process is described in §371.203.
Repeal of §371.209 is proposed based on the fact that admin-
istrative sanctions are described in Medicaid Program Integrity
Division rules.
Repeal of §371.211 is proposed based on the fact that the quality
of care review process is described in §371.203.
HHSC proposes a new §371.208, concerning Appeals Related
To Utilization Review Department Review Decisions. Section
371.208 was repealed in April 2000. The proposed new rule
briefly describes the right of the provider to appeal a decision
made by the Utilization Review Department.
Fiscal Note
DonGreen, Chief Financial Officer, has determined that, for each
year of the first five years the proposed rules are in effect, there
will be no fiscal impact to state government. No additional costs
will be borne by local governments as a result of the rules. There
is no anticipated negative impact on revenues of state or local
government.
Public Benefit
Mr. Don Green has also determined that for each year of the first
five years the proposed rules are in effect, the public will benefit
from adoption of the rules as a result of clarification of language
and terminology, clarification of review processes, notification of
change in agency authority, and elimination of redundancy.
Small and Micro-business Impact Analysis
The proposed rules will not result in additional costs to persons
required to comply with the rules. The rules do not have any
anticipated adverse effect on small or micro-businesses. The
rules will not negatively affect local employment.
Regulatory Analysis
The HHSC has determined that none of the proposed rules is
a "major environmental rule" as defined by §2001.0225, Gov-
ernment Code. "Major environmental rule" is defined to mean
a rule the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect, in a material way, the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state. None of the proposed rules is specifically intended
to protect the environment or reduce risks to human health from
environmental exposure.
Takings Impact Assessment
HHSC has evaluated the takings impact of the proposed rules
under §2007.043, Government Code. HHSC has determined
that this action does not restrict or limit owners’ rights to their
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property that would otherwise exist in the absence of govern-
mental action and therefore does not constitute a taking. The
majority of the proposed rules are administrative and do not im-
pose any new regulatory requirements. The proposed rules are
reasonably taken to fulfill requirements of state law.
Public Comment
Comments on the proposed rules may be submitted in writing
to Dan McCullough, Hospital Utilization Review Manager,
Texas Health and Human Services Commission, P.O. Box
13247, Austin, Texas, 78711-3247, or by e-mail to dan.mccul-
lough@hhsc.state.tx.us. Comments will be accepted for 30
days following publication of this proposal in the Texas Register.

1 TAC §§371.200, 371.201, 371.203, 371.204, 371.206,
371.208, 371.210
Statutory Authority
The amendments and new section are proposed under author-
ity granted to HHSC by §531.033 Government Code, which au-
thorizes the Commissioner of Health and Human Services to
adopt rules necessary to implement HHSC’s duties, and under
§531.021(a), Government Code, which authorizes HHSC to ad-
minister federal medical assistance (Medicaid) program funds.
The proposed amendments and new rule affect Chapter 32 of
the Human Resources Code.
§371.200. Inpatient Hospital Utilization Review Program.

(a) The Texas Medical Review Program (TMRP) is the inpa-
tient hospital utilization review process [system] used by the Texas
Health and Human Services Commission (Commission) [Department
of Health (department)] for hospitals reimbursed under the Commis-
sion’s [department’s] prospective payment system. The Commission
[department] conducts the TMRP in accordance with:

(1) applicable federal regulations at 42 Code of Federal
Regulations Part 456 [§456], Subparts A, B, and [Subpart] C, which
require the Commission [department] to operate a utilization review
program that controls the utilization of inpatient hospital services and
assesses the appropriateness and quality of those services; and [or]

(2) an approved waiver under the Social Security Act,
§1903(i)(4) [§1861(k)], as it relates to the use of Title XVIII utilization
review procedures for Title XIX patients in acute care general hospi-
tals other than hospitals reimbursed under the Tax Equity and Fiscal
Responsibility Act (TEFRA) reimbursement principles. [principles of
reimbursement; or]

[(3) diagnostic-related group (DRG) data base that deter-
mines the DRG payment schedule, which includes psychiatric and re-
habilitation admissions in the DRG payment methodology.]

(b) The TEFRA review process relates directly to hospitals re-
imbursed under the TEFRA reimbursement principles (children’s hos-
pitals) or through the LoneSTAR Select II contracting program (free-
standing psychiatric hospitals) [ principles of reimbursement].

§371.201. Case Selection Process.

(a) The Texas Health and Human Services Commission (Com-
mission) selects Texas Medical Review Program (TMRP) cases for re-
view by a statistically valid random sampling methodology and/or fo-
cused case selection. Cases will consist of paid inpatient claims for
diagnostic related groups (DRGs), which may include: [Selection of
cases for review includes, but is not limited to:]

(1) Readmissions up to thirty days,

(2) Ambulatory surgical procedures billed on inpatient
claims,

(3) Questionable admissions or claims coding identified by
other entities,

(4) Admissions identified through the Commission’s qual-
ity review program as potential quality of care concerns,

(5) DRG payments made to freestanding rehabilitation fa-
cilities, and

(6) Day or cost outlier payments.

[(1) Texas Medical Review Program (TMRP) cases:]

[(A) 3.0% random sample per hospital; up to 100% fo-
cused review for specific diagnostic related groups (DRGs); readmis-
sions up to 30 days; day surgery billed as inpatient; questionable ad-
missions or coding identified by other entities; transfers to nonprospec-
tive payment system (PPS) hospitals; admissions identified through the
quality review program as potential quality-of-care concerns; ]

[(B) additional cases, up to 100% for any provider or
DRG, if: ]

[(i) admission denials statewide for a given DRG are
5.0% or greater; or]

[(ii) admission denials for a particular provider are
5.0% or greater; or ]

[(iii) admission denials for a given DRG for a par-
ticular provider are 5.0% or greater; or]

[(iv) DRG changes statewide for a given DRG are
10% or greater; or ]

[(v) DRG changes for a particular provider are 10%
or greater; or ]

[(vi) DRG changes for a given DRG for a particular
provider are 10% or greater;]

[(2) Tax Equity and Fiscal Responsibility Act (TEFRA)
cases:]

[(A) up to a 15% sample for each TEFRA hospital. This
sample includes, but is not limited to, a 10% random sample of hos-
pitals and 5.0% of admissions comprised of focused review based on
identified problem areas (that is, diagnoses or procedures, transfers,
day of admission, day of discharge, etc.); ]

[(B) 100% of cases in a quarter for any provider, if: ]

[(i) inappropriate transfers from TEFRA hospitals
to PPS hospitals are identified; or]

[(ii) admission denials are 5.0% or greater for the
provider; or ]

[(iii) continued stay denials are 10% or greater for
that provider.]

(b) The Commission selects Tax Equity and Fiscal Responsi-
bility Act (TEFRA) and LoneSTARSelect II contracting program cases
for review by a statistically valid random sampling methodology and/or
focused case selection. Cases will consist of paid inpatient claims for
admissions to children’s hospitals and freestanding psychiatric facili-
ties.

§371.203. Texas Medical Review Program (TMRP) Review Process.
(a) The TMRP review process includes, but is not limited to

[For all Medicaid admissions identified for review, the TMRP review
process includes, but is not limited to, the following]:
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(1) Admission [admission] review to evaluate[, which is a
determination of] the medical necessity of the admission. For purposes
of the TMRP, Tax Equity and Fiscal Responsibility Act (TEFRA), and
LoneSTAR Select II Contract reviews, medical necessity means the
patient has a condition requiring treatment that can be safely provided
only in the inpatient setting. [;]

(2) Diagnosis-related [diagnosis-related] group (DRG) val-
idation to confirm[, which consists of a determination] that the critical
elements necessary to assign a DRG are present in the medical record.
Hospital staff are responsible and held accountable for the accuracy
of the required critical elements. Those elements are age, sex, dis-
charge status, admission date, discharge date, principal diagnosis, prin-
cipal and secondary procedures, and any complications or comorbidi-
ties (secondary diagnoses). This process also determines [is also a de-
termination] that the principal and secondary diagnoses and procedures
are sequenced correctly. The principal diagnosis is the diagnosis (con-
dition) established after study to be chiefly responsible for occasioning
the admission of the patient to the hospital for care. The secondary di-
agnoses are conditions that affect the patient care in terms of requiring:
clinical evaluation, therapeutic treatment, diagnostic procedures, ex-
tended length of hospital stay, [or] increased nursing care and/or moni-
toring, or in the case of a newborn, conditions [onewhich] the physician
deems to have clinically significant implications for future health care
needs. Insignificant conditions or signs or symptoms that resolve with-
out treatment are not to be considered for DRG assignment. [Normal
newborn conditions or routine procedures are not to be considered as
complications or comorbidities for DRG assignment.] If the principal
diagnosis, secondary diagnoses, or procedures are not substantiated in
the medical record, are not sequenced correctly, or have been omitted,
codes may be deleted, changed, or added [changed, added, or deleted].
When the correct diagnosis and procedure coding and sequencing have
been determined [it is determined that the diagnoses and procedures
are substantiated and sequenced correctly], the information will be en-
tered into the applicable version of the Grouper software for a DRG
assignment [determination]. The Centers For Medicare and Medicaid
Services (CMS) [Health Care Financing Administration (HCFA)] ap-
proved DRG Grouper software considers the required critical elements
[each diagnosis and procedure and the combination of all codes] and
determines [makes a determination of] the final DRG assignment. If
the DRG validation process results in deletions, changes, or additions
to the critical elements, and these changes cause the DRG to be reas-
signed, the Texas Health and Human Services Commission (Commis-
sion) will direct the claims administrator to adjust the payment to the
hospital accordingly. [;]

(3) Quality [quality] of care review to assess whether[,
which is an assessment of] the quality of care provided [to determine
if it] meets generally accepted standards of medical and hospital care
practices or puts the patient at risk of unnecessary injury, disease, or
death. Quality of care review includes the use of discharge screens
and generic quality screens. If quality of care issues are identified,
physician consultants under contract with the Commission, and of the
specialty related to the care provided, will determine possible clinical
recommendations or corrective actions. [; ]

(4) Readmission [readmission] review to evaluate[, which
consists of reviewing] each admission on its individual merits and de-
termine [as well as determining] if the second or subsequent admissions
resulted from [were the direct result of] a premature discharge or were
required to provide services that should have been provided in a previ-
ous [the first] admission. [;]

(5) Day [day] outlier review to verify[, which consists of
verifying] the medical necessity of each day of the admission and in-
cludes DRG validation. [;]

(6) Cost [cost] outlier review to verify[, which consists of
verifying] that services billed were medically necessary, ordered by a
physician, rendered and billed appropriately, and substantiated in the
medical record. [; and]

[(7) emergency service review, which consists of verifying
that the emergency principal diagnosis (billed and paid), is substanti-
ated in the medical record. If the admission is to a noncontracted hospi-
tal in the Medicaid Selective Contracting Program or any other hospital
approved for emergency inpatient services only and the process of nor-
mal DRG validation, as stated in paragraph (2) of this subsection, re-
sults in a change to the principal diagnosis that consequently designates
the admission as nonemergency, all monies paid shall be recouped by
the Texas Department of Health (department) or its contractor.]

(b) The Commission will [department or its contractor shall]
review the complete medical record for the requested admission(s) to
make decisions on all aspects of this [the] review process [including
but not limited to the medical necessity of the admission, DRG vali-
dation, and quality of care]. The complete medical record may [must]
include [but is not limited to]: emergency room records, medical/surgi-
cal history and physical examination, discharge summary, physicians’
progress notes, physicians’ orders, lab reports, x-ray reports, opera-
tive reports, pathology reports, nurses’ notes, medication sheets, vital
signs sheets, therapy notes, specialty consultation reports, and special
diagnostic and treatment records. If the complete medical record is not
available [or is not made available] during the review, the Commission
will issue a preliminary technical denial and notify the facility [a pre-
liminary technical denial is issued and the facility is notified].

(c) A [practicing] physician consultant under contract with the
Commission will [shall] make all decisions concerning [regarding any
aspect of the review process that involves determining] medical ne-
cessity, cause of readmission, and [or] appropriateness of setting for
[regarding] the service provided. In the event the [practicing] physi-
cian consultant determines the services were not medically necessary,
should have been provided in a previous [the first] admission, or were
not provided in the appropriate setting, the claim will be denied, and
the Commission will notify the hospital in writing [hospital shall be
notified in writing of that decision, and the appropriate action shall be
taken].

§371.204. [TMRP] Hospital Screening Criteria for Texas Medical
Review Program (TMRP), Tax Equity and Fiscal Responsibility Act
[and] (TEFRA), and LoneSTAR Select II Contract Reviews.

(a) The Texas Health and Human Services Commission (Com-
mission) [Texas Department of Health] uses physician-developed and
physician-approved inpatient hospital screening criteria. The criteria
include Indications for Hospitalization (IH) and Treatment (T) crite-
ria. Nonphysician reviewers use the criteria as guidelines for the initial
approval or for the referral of inpatient reviews for medical necessity
decisions. If [either] the IH or T criteria are not met, or if the non-
physician reviewer has any questions concerning the appropriateness
of coding or quality of care, the nonphysician reviewer will refer the
medical record [medical record will be referred] to a physician consul-
tant under contract with the Commission for a decision. Even if the
IH and T criteria are met, the physician consultant [reviewer] may de-
termine that an inpatient admission was not medically necessary and
the Commission will issue an admission denial [an admission denial is
issued].

(b) For the purposes of the TMRP, [and] TEFRA, and Lon-
eSTAR Select II Contract reviews, medical necessity means that the
patient has a condition requiring treatment [and] that [the treatment]
can be safely provided only in the inpatient setting.
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§371.206. Denials and Recoupments for Texas Medical Review
Program (TMRP), [and] Tax Equity and Fiscal Responsibility Act
(TEFRA), and LoneSTAR Select II Contracted Hospitals.

(a) Reviews conducted under the Texas Medical Review Pro-
gram (TMRP), Tax Equity and Fiscal Responsibility Act (TEFRA),
and LoneSTAR Select II Contracting programs may result in denials
of claims. The Texas Health and Human Services Commission (Com-
mission) will notify the hospital in writing of the denial decision, and
instruct the claims administrator to recoup payment. Types of denials
are: [The following denials are issued as a result of the review process.]

(1) Admission and days of stay [continued stay] denials. A
[practicing] physician consultant under contract with the Commission
makes all decisions regarding [any aspect of the review process that
involves determining] medical necessity, cause of readmission, and [or]
appropriateness of setting [regarding the service provided. In the event
the practicing physician determines the services were not medically
necessary, should have been provided in the first admission, or were
not provided in the appropriate setting the hospital shall be notified of
that decision].

(2) Technical denials. The Commission will issue a [A]
technical denial [shall be issued] when a hospital fails to make the com-
plete medical record available for review [a complete medical record
on the date of an onsite review or, for mail-in hospitals,] within speci-
fied time frames. These services may not be rebilled on an outpatient
basis.

(A) For on-site reviews, if the complete medical record
is not made available during the on-site review, the Commission will is-
sue a preliminary technical denial at that time. The hospital is allowed
sixty calendar days from the date of the exit conference to provide the
complete medical record to the Commission. If the complete medi-
cal record is not received by the Commission within this time frame,
the Commission will issue a final technical denial. If the Commission
requests a copy of the medical record in writing, and the copy is not
received within the specified time frame, the Commission will issue a
preliminary technical denial by certified mail or fax machine. The hos-
pital has sixty calendar days from the date of the notice to submit the
completemedical record. If the completemedical record is not received
by the Commission within this time frame, the Commission will issue
a final technical denial. [If the complete medical record is not avail-
able or is not made available during the onsite review or, for mail-in
hospitals, within the specified time frames, a preliminary technical de-
nial shall be issued. Preliminary technical denials shall be issued onsite
for onsite reviews. The facility must submit a complete medical record
within 60 calendar days from the exit conference date. For mail-in hos-
pitals, preliminary technical denials shall be issued by certified mail or
FAX machine, and the facility shall have 60 calendar days from the re-
ceipt date of the notice to submit a complete medical record.]

(B) For mail-in reviews, the Commission will request
copies of medical records in writing. If the Commission does not re-
ceive the complete medical record within the specified time frame, the
Commission will issue a preliminary technical denial by certified mail
or fax machine. The hospital has sixty calendar days from the date
of the notice to submit the complete medical record. If the Commis-
sion does not receive the complete medical record within this specified
time frame, the Commission will issue a final technical denial. [If the
complete medical record is received by the department or its contractor
within 60 days after the preliminary technical denial, a final technical
denial shall not be issued, and the case will be reviewed. If the com-
plete medical record is not received by the department or its contractor
within the 60 calendar days, a final technical denial shall be issued, and
payment shall be recouped. Medical records not received by the de-
partment or its contractor within the 60 calendar days must be denied

review on the merits, and any claim the hospital has to the Medicaid
funds at issue must be barred. Extensions of time are not granted for
the filing of a medical record beyond the 60 calendar days.]

(3) Readmission denial. If it is determined that the services
provided in the second or subsequent admissions were the direct result
of a premature discharge or should have been provided in the first or
previous admission, the Commission will deny the admission in ques-
tion [shall be denied, and monies shall be recouped].

(4) Day outlier denial. If it is determined that any [not all
of the] days during the admission were not medically necessary, the
Commission will deny those days [shall be denied as covered days,
and monies shall be recouped].

(5) Cost outlier denial. If it is determined that services de-
livered were not medically necessary, not ordered by a physician, not
rendered or billed appropriately, or not substantiated in the medical
record, the Commission will deny those services [monies for those ser-
vices shall be recouped].

(b) When [Except as otherwise noted in this subsection, when
an inpatient admission or continued stay is not medically necessary
and] an admission denial or day of [continued] stay denial is issued, the
Commission will direct the claims administrator to recoup payment.
The Commission will make an exception [department or its contrac-
tor shall recoup all monies paid to the hospital for the admission or
days of stay that were denied, and no money shall be payable for any
of the services provided for the admission or continued stay days de-
nied. An exception shall be made] in the case of TMRP hospitals if
[in the event that] the patient was originally placed in observation, and
the hospital has been notified by the Commission [department or its
contractor] that they may submit a revised outpatient claim solely for
medically necessary outpatient services provided during the observa-
tion period. A physician’s order for observation must be present in the
physician’s orders to document that the patient was originally placed
in outpatient observation [on an outpatient basis]. The hospital must
submit the revised outpatient claim and a copy of the Commission’s
notification letter to the claims administrator at the address indicated
in the notification letter. The claims administrator must receive the
outpatient claim and copy of the notification letter within one hundred
eighty calendar days of the date of the notification letter. The claims ad-
ministrator may consider payment for the medically necessary services
provided during the twenty-four hour observation period. The hospital
may provide observation services in any part of the hospital where a
patient can be assessed, monitored and treated. [revised claim and a
copy of the notification must be submitted to the address indicated in
the notification and must be received within 180 days of receipt of the
notification. Payment shall be considered for the medically necessary
services provided during the first 23 hours. Observation services can
be provided in any part of the hospital where a patient placed in ob-
servation can be assessed, examined, monitored and/or treated in the
course of the customary handling of patients by the facility.]

[(c) When a technical denial becomes final, the department or
its contractor recoups all monies paid to the hospital for admission, and
no money is payable for any of the services rendered. These services
may not be rebilled on an outpatient basis.]

§371.208. Appeals Related To Utilization Review Department Re-
view Decisions.

If a hospital receives notification from the Texas Health and Human
Services Commission (HHSC) Utilization Review Department of an
adverse decision regarding medical necessity of admission, days of
stay, diagnosis related group (DRG) validation, or a final technical de-
nial, the hospital may appeal to the HHSC Resolution Services, Med-
ical/Administrative Appeals Unit. The written notification of adverse
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decision will set out the time frame within which the appeal must be re-
ceived by the HHSC Resolution Services, Medical/Administrative Ap-
peals Unit.

§371.210. Inpatient Utilization Review for Hospitals Reimbursed un-
der the Tax Equity and Fiscal Responsibility Act (TEFRA) Principles
of Reimbursement or LoneSTAR Select II Contracting Program.

(a) The TEFRA and LoneSTAR Select II contract review
process includes the following: [For all Medicaid admissions identi-
fied for review, the TEFRA review process includes, but is not limited
to, the following:]

(1) Admission [admission] review to evaluate[, which is a
determination of] the medical necessity of the admission. For purposes
of the Texas Medical Review Program (TMRP), TEFRA, and LoneS-
TAR Select II contract reviews, medical necessity means the patient
has a condition requiring treatment that can be safely provided only in
the inpatient setting. [;]

(2) Continued [continued] stay review to verify [, which is
a determination of] the medical necessity of each day of stay. [;]

(3) Quality [quality] of care review to assess [, which is an
assessment of] whether the quality of care provided [to determine if it]
meets generally accepted standards of medical and hospital care prac-
tices or puts the patient at risk of unnecessary injury or death. Quality
of care review includes the use of discharge screens and generic quality
screens. If quality of care issues are identified, physician consultants
under contract with the Texas Health and Human Services Commission
(Commission), and of the specialty related to the care provided, will
determine possible clinical recommendations or corrective actions. [;
and]

[(4) emergency service review, which consists of verifying
that the emergency principal diagnosis billed and paid, is substantiated
in the medical record. The principal diagnosis is verified as stated in
the normal DRG validation process in §41.104(a)(2) of this title (re-
lating to Texas Medical Review Program (TMRP) Review Process). If
the admission is to a noncontracted hospital in the Medicaid Selective
Contracting Program or any other hospital approved for emergency in-
patient services only and the process results in a change to the princi-
pal diagnosis that consequently designates the admission as nonemer-
gency, all monies paid shall be recouped by the Texas Department of
Health (department) or its contractor.]

(b) The Commission [ Staff] will review the complete medi-
cal record for the requested admission(s) to make decisions on all as-
pects of this review process [concerning the medical necessity of the
admission, continued stay, and quality of care]. The complete medi-
cal record may [must] include[, but is not limited to]: emergency room
records, medical/surgical history and physical examination, discharge
summary, physicians’ [physician’s] progress notes, physicians’ orders,
lab reports, x-ray reports, operative reports, pathology reports, nurses’
notes, medication sheets, vital signs sheets, therapy notes, specialty
consultation reports, and special diagnostic and treatment records. If
the complete medical record is not available during the review, the
Commission will issue a preliminary technical denial and notify the
facility.

[(c) If the complete medical record is not available or is not
made available during the review, a preliminary technical denial will
be issued. The facility will be notified and allowed 60 days, after re-
ceipt of the notification, to provide the complete medical record. If the
completemedical record is receivedwithin the 60 days, a final technical
denial is not issued and the medical record is reviewed. If the complete
medical record is not received within the 60 days, a final technical de-
nial is issued, and payment is recouped. Medical records not received

within the 60 days shall be denied review on the merits, and any claim
the hospital may have to the Medicaid funds at issue shall be barred.
Extensions of time will not be granted for the filing of a medical record
beyond the 60 days.]

(c) [(d)] A [practicing] physician consultant under contract
with the Commission will [shall] make all decisions concerning
[regarding any aspect of the review process that involves determining]
medical necessity, cause of readmission, and [or] appropriateness
of setting for [regarding] the service provided. In the event the
[practicing] physician consultant determines the services were not
medically necessary, [;] should have been provided in a previous [the
first] admission, [;] or were not provided in the appropriate setting, the
claim will be denied, and the Commission will notify the hospital in
writing. [hospital is notified in writing of that decision and appropriate
action shall be taken.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206174
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 424-6576

♦ ♦ ♦
1 TAC §§371.202, 371.205, 371.207, 371.209, 371.211
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices
of the Texas Health and Human Services Commission or in the Texas
Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin.)

The repeals are proposed under authority granted to HHSC by
§531.033 Government Code, which authorizes the Commis-
sioner of Health and Human Services to adopt rules necessary
to implement HHSC’s duties, and under §531.021(a), Gov-
ernment Code, which authorizes HHSC to administer federal
medical assistance (Medicaid) program funds.
The proposed repeals affect Chapter 32 of the Human Re-
sources Code.
§371.202. Contracting for Texas Medical Review Program (TMRP)
or Tax Equity and Fiscal Responsibility (TEFRA) Services.

§371.205. Acknowledgment of Penalty Notice.

§371.207. Diagnostic Related Group (DRG) Changes and Adjust-
ments

§371.209. Sanctions under the TMRP and TEFRA.

§371.211. Quality of Care Review.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
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TRD-200206175
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 13. CULTURAL RESOURCES
PART 3. TEXAS COMMISSION ON
THE ARTS
CHAPTER 35. A GUIDE TO OPERATIONS,
PROGRAMS AND SERVICES
13 TAC §35.1, §35.2
The Texas Commission on the Arts proposes amendments to
§35.1 and 35.2, concerning A Guide to Operations and A Guide
to Programs and Services. Elsewhere in this issue of the Texas
Register, the Texas Commission on the Arts contemporaneously
adopts amendments to §35.1 and §35.2 on an emergency basis.
The purpose of the amendments is to be consistent with changes
to programs and services of the commission as outlined in the
Texas Arts Plan as amended September 2002.
Mary Beck, Director of Finance and Administration, Texas Com-
mission on the Arts, has determined that for the first five-year
period the sections are in effect there will be no fiscal implica-
tions for state or local government as a result of enforcing the
sections.
Ms. Beck also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the sections will be the ability to utilize federal
and state financial assistance funds in a more effective manner,
thereby allowing more Texas organizations, communities, and
citizens to participate in agency programs. There will be no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the sections as pro-
posed.
Comments on the proposal may be submitted to Ricardo Her-
nandez, Texas Commission on the Arts, P.O. Box 13406, Austin,
Texas 78711-3406. Comments will be accepted for 30 days after
publication in the Texas Register.
The amendments are proposed under the Government Code,
§444.009, which provides the Texas Commission on the Arts with
the authority to make rules and regulations for its government
and that of its officers and committees.
No other statute, code, or article is affected by this proposal.
§35.1. A Guide to Operations.
The commission adopts by reference A Guide to Operations (revised
September 2002). This document is published by and available from
the Texas Commission on the Arts, P.O. Box 13406, Austin, Texas
78711. This document is also available on line at www.arts.state.tx.us.

§35.2. A Guide to Programs and Services.
The commission adopts by referenceAGuide to Programs and Services
(revised September 2002). This document is published by and available
from the Texas Commission on the Arts, P.O. Box 13406, Austin, Texas
78711. This document is also available on line at www.arts.state.tx.us.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206173
Ricardo Hernandez
Executive Director
Texas Commission on the Arts
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 463-5535

♦ ♦ ♦
TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY
CHAPTER 33. STATEMENT OF INVESTMENT
OBJECTIVES, POLICIES, AND GUIDELINES
OF THE TEXAS PERMANENT SCHOOL FUND
19 TAC §33.5
The State Board of Education (SBOE) proposes an amendment
to §33.5, concerning the code of ethics policy for managing and
investing the Texas Permanent School Fund (PSF). The section
establishes procedures and requirements for a code of ethics
policy relating to the Texas PSF. The proposed amendment in-
cludes a number of changes to the SBOE’s ethics policy. Fol-
lowing is a synopsis of the proposed changes.
In subsection (c)(2)(D)(i), language is proposed to further spec-
ify who is deemed to be a PSF Service Provider by virtue of
receiving confidential information. In subsection (c)(2)(D)(ii), the
definition of PSF Service Provider is expanded to include per-
sons asked by SBOE members to consult with Texas Education
Agency (TEA) staff. In subsection (c)(2), a new subparagraph
(E) is proposed to include certain TEA PSF and legal staff as
PSF Service Providers, thereby requiring each applicable staff
member to file reports and abide by other applicable require-
ments.
New language is proposed for subsection (e). New paragraph
(5) establishes that SBOE members are required to disclose the
existence of a PSF advisor who meets the definition of a "PSF
Service Provider" by virtue of being provided preferential access
to information or being asked to meet with managers, etc. on
behalf of the SBOE member. New paragraph (6) establishes
that SBOE members and PSF Service Providers are required to
report any violations of TEC, §7.108, which prohibits persons in-
terested in sale of bonds or textbooks from directly or indirectly
participating in an SBOE election. New paragraph (7) specifies
that PSF Service Providers are prohibited from making charita-
ble donations that are on the behalf of, requested, by, or coor-
dinated by an SBOE member. New paragraph (8) specifies that
PSF Service Providers are required to disclose any business or
financial transaction with an SBOE member that is greater than
$50. Routine financial transactions, such as bank accounts, are
excluded from this provision as reflected in new paragraph (8).
In subsection (f)(1), wording has been added to clarify that a
change in classes of assets are not included in rule provisions
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dealing with individual securities. The proposed change in sub-
section (g)(2) clarifies that SBOE members are to disclose con-
flicts of interest in addition to abstaining from participation and
voting. The proposed change in subsection (g)(4) is a technical
edit related to the use of an acronym. In subsection (h), clarifi-
cation is proposed regarding the use of brokers or underwriters.
The proposed change in subsection (i) clarifies that SBOEmem-
bers may not solicit support for any political candidate from any
PSF Service Provider. In subsection (k), PSF Service Providers
with knowledge of a violation of the Code of Ethics by another
PSF Service Provider are required to report the violation.
In subsection (l)(2)(A), the exception for gifts less than $50 is
clarified to indicate that the exception does not apply to bribery.
In subsection (l)(2)(F), the proposed change clarifies that PSF
Service Providers or lobbyists who appear before the SBOEmay
provide an SBOE member a benefit as per certain limitations.
Language from subsection (l)(2)(F)(ii) is removed and then mod-
ified and added to subsection (l)(2)(F)(i) to provide clarification
regarding what an SBOE member may not accept, including
certain items that are valued in excess of $50. In subsection
(l)(2)(F)(ii), language is proposed to clarify what an SBOE mem-
ber may accept. New subsection (l)(2)(M) is proposed to specify
that SBOE members and PSF Service Providers are required to
file an annual report disclosing any knowledge of violations of
the Code of Ethics or affirmatively stating that they have no such
knowledge. New subsection (l)(2)(M) requires that this report be
filed annually by January 15 and specifies the applicable report-
ing period. Changes are also proposed to subsections (l)(2)(J)
and (l)(2)(K) to change the due dates for other existing reports
from April 30 to January 15. A change is also proposed to Figure
§33.5(l)(2)(J)(iii) to correspond with the reporting period.
New subsection (o)(5) is proposed to specify that PSF Service
Providers who have not filed annual reports may not be paid.
The existing TEA staff ethics policy is incorporated by adding
proposed new subsection (q). New subsection (r) is proposed
to provide clarification about when a reporting period for a new
requirement begins.
In accordance with Texas Education Code (TEC), §43.0031(c),
the SBOE will submit a copy of the proposed amendment to 19
TAC §33.5 to the Texas Ethics Commission and the state auditor
for review and comment. The SBOE will consider any comments
from the commission or state auditor prior to final adoption.
David Anderson, general counsel, has determined that for the
first five-year period the amendment is in effect there will be no
anticipated significant fiscal implications for state or local gov-
ernment as a result of enforcing or administering the section.
Mr. Anderson has determined that for each year of the first five
years the amendment is in effect the public benefit anticipated
as a result of enforcing the section is that the policy will help to
ensure that the PSF is operated properly. There will not be an
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the proposed
amendment. While SBOE members and PSF Service Providers
will be required to file additional disclosures, it is estimated that
the time required to prepare disclosures generally will be less
than one hour per year. However, the time and/or cost of prepar-
ing the disclosures will vary depending on the occurrence of the
events that trigger reporting.
Comments on the proposal may be submitted to Cristina De
La Fuente-Valadez, Accountability Reporting and Research,

1701 North Congress Avenue, Austin, Texas 78701, (512)
463-9701. Comments may also be submitted electronically to
rules@tea.state.tx.us or faxed to (512) 475-3499. All requests
for a public hearing on the proposed amendment submitted
under the Administrative Procedure Act must be received by
the commissioner of education not more than 15 calendar days
after notice of the proposal has been published in the Texas
Register.
The amendment is proposed under the Texas Education Code,
§43.0031, as added by House Bill 3739, 76th Texas Legislature,
1999, which authorizes the State Board of Education to adopt
and enforce an ethics policy that provides standards of conduct
relating to the management and investment of the Permanent
School Fund.
The amendment implements the Texas Education Code,
§43.0031, as added by House Bill 3739, 76th Texas Legislature,
1999.
§33.5. Code of Ethics.

(a) Fiduciary responsibility. The members of the State Board
of Education (SBOE) serve as fiduciaries of the Texas Permanent
School Fund (PSF) and are responsible for prudently investing its
assets. The SBOE members or anyone acting on their behalf shall
comply with the provisions of this section, the Texas Constitution,
Texas statutes, and all other applicable provisions governing the
responsibilities of a fiduciary.

(b) Compliance with constitution and code of ethics. The
SBOE members are public officials governed by the provisions of
the Texas Government Ethics Act, as stated in the Texas Government
Code, Chapter 572.

(c) Definitions. For purposes of this section, the following
terms shall have the following meanings.

(1) SBOE Member--A member of the SBOE; a spouse of
an SBOE member; a child or children of an SBOE member.

(2) Persons Providing PSF Investment and Management
Services to the SBOE (PSF Service Providers) are the following
individuals:

(A) any person responsible by contract for managing
the PSF, investing the PSF, executing brokerage transactions, or act-
ing as a custodian of the PSF;

(B) a member of the Investment Advisory Committee;

(C) any person who provides consultant services for
compensation regarding the management and investment of the PSF;
[or]

(D) any person who provides investment and manage-
ment advice to an SBOE Member, with or without compensation, if an
SBOE Member:

(i) gives the person access to records or information
that are identified as confidential [not currently available to the public
or without otherwise complying with the Public Information Act]; or

(ii) asks the person to interview, meet with, or other-
wise confer with current or potential consultants, advisors, moneyman-
agers, investment custodians, Texas Education Agency (TEA) staff, or
others who currently provide, or are likely to provide, services to the
SBOE relating to the management or investment of the PSF ; or [.]
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(E) any member of the TEA PSF staff or legal staff who
is responsible for managing the PSF, investing the PSF, executing bro-
kerage transactions, acts as a custodian of the PSF, or provides invest-
ment or management advice or legal advice regarding the investment
or management of the PSF to an SBOE Member or PSF staff.

(d) Assets affected by this section. The provisions of this sec-
tion apply to all PSF assets, both publicly and nonpublicly traded in-
vestments.

(e) General ethical standards.

(1) SBOE Members and PSF Service Providers must
comply with all applicable laws, specifically, the following statutes:
Texas Government Code, §825.211 (Certain Interests in Loans, Invest-
ments, or Contracts Prohibited), §572.051 (Standards of Conduct for
Public Servants), §552.352 (Distribution of Confidential Information),
§572.058 (Private Interest in Measure or Decision; Disclosure;
Removal from Office for Violation), §572.054 (Representation by
Former Officer or Employee of Regulatory Agency Restricted),
§572.002 (General Definitions), §572.004 (Definition: Regulation),
and Chapter 305 (Registration of Lobbyists); and Texas Penal Code,
Chapter 36 (Bribery, Corrupt Influence, and Gifts to Public Servants)
and Chapter 39 (Abuse of Office, Official Misconduct). The omission
of any applicable statute listed in this paragraph does not excuse
violation of its provisions.

(2) SBOE Members and PSF Service Providers must be
honest in the exercise of their duties and must not take actions that will
discredit the PSF.

(3) SBOE Members and PSF Service Providers shall be
loyal to the interests of the PSF to the extent that such loyalty is not
in conflict with other duties, which legally have priority. SBOE Mem-
bers and PSF Service Providers shall avoid personal, employment, or
business relationships that create conflicts of interest. Should SBOE
Members or PSF Service Providers become aware of any conflict of
interest, they have an affirmative duty to disclose and to cure the con-
flict in a manner provided for under this section.

(4) SBOE Members and PSF Service Providers shall not
use nonpublic information gained through their relationship with the
PSF to seek or obtain personal gain beyond agreed compensation
and/or any properly authorized expense reimbursement. This should
not be interpreted to forbid the use of PSF as a reference or the
communication to others of the fact that a relationship with PSF exists,
provided that no misrepresentation is involved.

(5) An SBOEMember shall report in writing the name and
address of any PSF Service Provider, as defined by subsection (c)(2)(D)
of this section, who provides investment and management advice to
that SBOE Member. The SBOE Member shall submit the report to the
commissioner of education for distribution to the SBOE within 30 days
of the PSF Service Provider first providing investment andmanagement
advice to that SBOE Member.

(6) SBOEMembers and PSF Service Providers shall report
in writing any action described by the Texas Education Code, §7.108,
to the commissioner of education for distribution to the SBOE within
seven days of discovering the violation.

(7) A PSF Service Provider shall not make any gift or dona-
tion to a school or other charitable interest on behalf of, at the request of,
or in coordination with an SBOE Member. Any PSF Service Provider
or SBOE Member shall disclose in writing to the commissioner of ed-
ucation any information regarding such a donation.

(8) A PSF Service Provider shall disclose in writing to the
commissioner of education for dissemination to all SBOE Members

any business or financial transaction greater than $50 in value with an
SBOE Member within 30 days of the transaction. Excluded from this
subsection are checking accounts, savings accounts, credit cards, bro-
kerage accounts, mutual funds, or other financial accounts that are pro-
vided to the SBOE Member under the same terms and conditions as
they are provided to members of the general public.

(f) Disclosure.

(1) If an SBOE Member has a personal, private, direct, or
indirect financial interest in a matter before the SBOE or if an SBOE
Member solicited a specific investment action by the PSF staff or a PSF
Service Provider, the SBOE Member shall publicly disclose the fact to
the SBOE in a public meeting and shall not participate in a discussion
or vote on a matter in which the SBOE Member has such interest. The
disclosure shall be entered into the minutes of the meeting. For pur-
poses of this section, a matter is a prospective directive to the PSF staff
or a PSF Service Provider to undertake a specific investment or divesti-
ture of securities for the PSF. This term does not include ratification of
prior securities transactions performed by the PSF staff or a PSF Ser-
vice Provider and does not include an action to allocate classes of assets
within the PSF.

(2) In addition, an SBOE Member shall fully disclose any
substantial interest in any publicly or nonpublicly traded PSF invest-
ment (business entity) on the SBOE Member’s annual financial report
filed with the Texas Ethics Commission pursuant to Texas Government
Code, §572.021. An SBOE Member has a substantial interest if the
SBOE Member:

(A) has a controlling interest in the business entity;

(B) owns more than 10% of the voting interest in the
business entity;

(C) owns more than $25,000 of the fair market value of
the business entity;

(D) has a direct or indirect participating interest by
shares, stock, or otherwise, regardless of whether voting rights are
included, in more than 10% of the profits, proceeds, or capital gains
of the business entity;

(E) is a member of the board of directors or other gov-
erning board of the business entity;

(F) serves as an elected officer of the business entity; or

(G) is an employee of the business entity.

(g) Conflicts of interest.

(1) A conflict of interest exists whenever SBOE Members
or PSF Service Providers have personal or private commercial or busi-
ness relationships that could reasonably be expected to diminish their
independence of judgment in the performance of their duties. For ex-
ample, a person’s independence of judgment is diminished when the
person is in a position to take action or not take action with respect to
PSF and such act or failure to act is, may be, or reasonably appears to
be influenced by considerations of personal gain or benefit rather than
motivated by the interests of PSF. Conflicts include, but are not limited
to, beneficial interests in securities, corporate directorships, trustee po-
sitions, or other special relationships that could reasonably be consid-
ered a conflict of interest with the duties to the PSF.

(2) An SBOE Member shall fully disclose in any meeting
that considers an issue about which themember has a conflict of interest
and shall not participate in a discussion or vote on a matter in which
the SBOE Member has direct or indirect financial interest.
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(3) Any SBOE Member or PSF Service Provider who has
a conflict of interest shall disclose the conflict to the commissioner of
education and the chair and vice chair of the SBOE on the disclosure
form. The disclosure form is provided in this subsection entitled "Po-
tential Conflict of Interest Disclosure Form."
Figure: 19 TAC §33.5(g)(3) (No change.)

(4) A person who files a statement under paragraph (3)
of this subsection disclosing a possible conflict of interest may not
give advice or make decisions about a matter affected by the possible
conflict of interest unless the SBOE, after consultation with the gen-
eral counsel of the TEA, [Texas Education Agency (TEA),] expressly
waives this prohibition. The SBOEmay delegate the authority to waive
this prohibition.

(h) Prohibited transactions and interests. For purposes of this
section, the term "direct placement" (with respect to investments that
are not publicly traded) is defined as a direct sale of securities, gen-
erally to institutional investors, with or without the use of brokers or
underwriters.

(1) No SBOE Member or PSF Service Provider shall:

(A) have a financial interest in a direct placement in-
vestment of the PSF;

(B) serve as an officer, director, or employee of an entity
in which a direct placement investment is made by the PSF; or

(C) serve as a consultant to, or receive any fee, commis-
sion or payment from, an entity in which a direct placement investment
is made by the PSF.

(2) No SBOE Member or PSF Service Provider shall:

(A) act as a representative or agent of a third party in
dealing with a PSF manager or consultant; or

(B) be employed for two years after the end of his or
her term on the SBOE with an organization in which the PSF invested,
unless the organization’s stock or other evidence of ownership is traded
on the public stock or bond exchanges.

(i) Solicitation of support. No SBOEMember shall solicit sup-
port on behalf of any political candidate from a PSF Service Provider
or any PSF manager, consultant, or staff member. The manager, PSF
Service Provider, consultant, or staff member shall report any such in-
cident in writing to the commissioner of education for distribution to
the SBOE.

(j) Hiring external professionals. The SBOE may contract
with private professional investment managers to help make PSF
investments. The SBOE has the authority and responsibility to hire
other external professionals, including custodians or consultants. The
SBOE shall select each professional based solely on merit and subject
to the provisions of §33.55 of this title (relating to Standards for
Selecting Consultants, Investment Managers, Custodians, and Other
Professionals To Provide Outside Expertise for the Fund).

(k) Responsibilities of PSF Service Providers. The PSF Ser-
vice Providers shall be notified in writing of the code of ethics con-
tained in this section. Any existing contracts for investment and any
future investment shall strictly conform to this code of ethics. The PSF
Service Provider shall report in writing any suggestion or offer by an
SBOE Member to deviate from the provisions of this section to the
commissioner of education for distribution to the SBOEwithin 30 days
of the PSF Service Provider discovering the violation. The PSF Ser-
vice Provider shall report in writing any violation of this code of ethics
committed by another PSF Service Provider to the commissioner of ed-
ucation for distribution to the SBOE within 30 days of the PSF Service

Provider discovering the violation. A PSF Service Provider or other
person retained in a fiduciary capacity must comply with the provi-
sions of this section.

(l) Gifts and entertainment.

(1) Bribery. SBOE Members are prohibited from solicit-
ing, offering, or accepting gifts, payments, and other items of value in
exchange for an official act, including a vote, recommendation, or any
other exercise of official discretion (Texas Penal Code, §36.02).

(2) Acceptance of gifts.

(A) An SBOE Member may not accept gifts, favors,
services, or benefits that may reasonably tend to influence the SBOE
Member’s official conduct or that the SBOE Member knows or should
know are intended to influence the SBOE Member’s official conduct.
For purposes of this paragraph [section], a gift does not include an item
with a value of less than $50, excluding cash or negotiable instruments.

(B) An SBOEMember may not accept a gift, favor, ser-
vice, or benefit from a person that the SBOE Member knows is inter-
ested or is likely to become interested in a charter, contract, purchase,
payment, claim, or other pecuniary transaction over which the SBOE
has discretion.

(C) An SBOEMember may not accept a gift, favor, ser-
vice, or benefit from a person that the SBOEMember knows to be sub-
ject to the regulation, inspection, or investigation of the SBOE or the
TEA.

(D) An SBOEMember may not solicit, accept, or agree
to accept a benefit from a person with whom civil or criminal litigation
is pending or contemplated by the SBOE or the TEA.

(E) So long as the gift or benefit is not given by a person
subject to the SBOE’s or the TEA’s regulation, inspection, or investi-
gation, an SBOE Member may accept a gift, payment, or contribution
from an individual who is not registered as a lobbyist with the Texas
Ethics Commission if it fits into one of the following categories:

(i) items worth less than $50 (may not be cash,
checks, or negotiable instruments);

(ii) independent relationship, such as kinship, or
a personal, professional, or business relationship independent of the
SBOE Member’s official capacity;

(iii) fees for services rendered outside the SBOE
Member’s official capacity;

(iv) government property issued by a governmental
entity that allows the use of the property; or

(v) food, lodging, entertainment, and transportation,
if accepted as a guest and the donor is present.

(F) The following provisions govern the disposition of
an individual who is a PSF Service Provider or who is both [registered
as] a lobbyist registered with the Texas Ethics Commission and who
represents a person subject to the SBOE’s or the TEA’s regulation, in-
spection, or investigation.

(i) An SBOE Member may not accept:

(I) loans, cash, or negotiable instruments; [or]

(II) travel or lodging for a pleasure trip ; [.]

(III) travel and lodging in connection with a fact-
finding trip or to a seminar or conference at which the SBOE Member
does not provide services;
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(IV) entertainment worth more than $50 in a cal-
endar year;

(V) gifts, other than awards and mementos, that
combined are worth more than $50 in value for a calendar year. Gifts
do not include food, entertainment, lodging, and transportation; or

(VI) individual awards and mementos worth
more than $50 each.

(ii) An SBOE Member may accept food and bever-
ages if the PSF Service Provider or lobbyist is present. [:]

[(I) food and beverages, if the lobbyist is
present;]

[(II) entertainment worth up to $500 in a calen-
dar year, if the lobbyist is present;]

[(III) gifts, other than awards andmementos, that
combined do not exceed $500 in value for a calendar year. This does
not include food, entertainment, lodging, and transportation;]

[(IV) individual awards and mementos worth not
more than $500 each; or]

[(V) travel and lodging in connection with a fact-
finding trip or to a seminar or conference at which the SBOE Member
is providing services. The lobbyist must be present.]

(G) An SBOEMember may not solicit, agree to accept,
or accept an honorarium in consideration for services that the SBOE
Member would not have been asked to provide but for the SBOEMem-
ber’s official position. An SBOEMember may accept food, transporta-
tion, and lodging in connection with a speech performed as a result
of the SBOE Member’s position. An SBOE Member must report the
food, lodging, or transportation accepted under this subparagraph in
the SBOE Member’s annual personal financial statement.

(H) Under no circumstances shall an SBOE Member
accept a prohibited gift if the source of the gift is not identified or if
the SBOE Member knows or has reason to know that the gift is being
offered through an intermediary.

(I) If an unsolicited prohibited gift is received by an
SBOE Member, he or she should return the gift to its source. If that
is not possible or feasible, the gift should be donated to charity. The
SBOE Member shall report the return of the gift or the donation of the
gift to the commissioner of education.

(J) A PSF Service Provider shall file a report annually
on January 15 [April 30] of each year on the expenditure report pro-
vided in this subsection entitled "Report of Expenditures of Persons
Providing Services to the State Board of Education Relating to the
Management and Investment of the Permanent School Fund." The re-
port shall be for the time period beginning on December 1 of the previ-
ous year and ending on November 30 of the current year. The expen-
diture report must describe in detail any expenditure of more than $50
made by the person on behalf of:

(i) an SBOE Member;

(ii) the commissioner of education; or

(iii) an employee of the TEA or of a nonprofit cor-
poration created under the Texas Education Code, §43.006.
Figure: 19 TAC §33.5(l)(2)(J)(iii)

(K) A PSF Service Provider shall file a report annually
with the TEA’s PSF office, in the format specified by the PSF staff,
on or before January 15 [April 30] of each year. The report will be
deemed to be filed when it is actually received. The report shall be for

the time period beginning on December 1 [April 1] of the previous year
and ending on November 30 [March 31] of the current year. It shall list
any individuals who served in any of the following capacities at any
time during the reporting period:

(i) all members of the governing body of the PSF
Service Provider;

(ii) the officers of the PSF Service Provider;

(iii) any broker who conducts transactions with PSF
funds;

(iv) all members of the governing body of the firm
of a broker who conducts transactions with PSF funds; and

(v) all officers of the firm of a broker who conducts
transactions with PSF funds.

(L) This subsection does not apply to campaign contri-
butions.

(M) Each SBOE Member and each PSF Service
Provider shall, no later than January 15, file an annual report affir-
matively disclosing any violation of this code of ethics known to
that person during the previous year which has not previously been
disclosed in writing to the commissioner of education for distribution
to all board members, or affirmatively state that the person has no
knowledge of any such violation. For purposes of this subparagraph
only, "SBOE Member" means only the individual elected official.

(m) Compliance with professional standards.

(1) SBOE Members and PSF Service Providers who are
members of professional organizations which promulgate standards of
conduct must comply with those standards.

(2) PSF Service Providers must comply with the Code of
Ethics and Standards of Professional Conduct of the Association for
Investment Management and Research.

(n) Transactions between PSF Service Providers and/or con-
sultants.

(1) PSF Service Providers or persons who act as consul-
tants to the SBOE regarding investment and management of the PSF
shall not engage in any transaction involving the assets of the PSF with
another PSF Service Provider or a person who acts as a consultant to
the SBOE regarding investment and management of the PSF.

(2) PSF Service Providers and/or consultants to the SBOE
who provide advice regarding investment and management of the PSF
shall report to the SBOE on a quarterly basis all investment transac-
tions or trades and any fees or compensation paid in connection with
the transactions or trades with another PSF Service Provider or a per-
son who acts as a consultant to the SBOE regarding investment and
management of the PSF.

(o) Compliance and enforcement.

(1) The SBOE will enforce this rule through its chair and
vice chair and the commissioner of education.

(2) Any violation will be reported to the chair and vice
chair of the SBOE and the commissioner of education and a recom-
mended action will be presented to the SBOE. A violation of this sec-
tion may result in the termination of the contract or a lesser sanction.
Repeated minor violations may also result in the termination of the con-
tract.

(3) The executive director of the PSF shall act as custodian
of all statements, waivers, and reports required under this section for
purposes of public disclosure requirements.
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(4) The ethics officer of the TEA may respond to inquiries
concerning the provisions of this section. The ethics officer may confer
with the general counsel and the executive director of the PSF.

(5) No payment shall be made to a PSF Service Provider
who has failed to timely file a completed report as described by sub-
section (k) of this section, until a completed report is filed.

(p) Ethics training. The SBOE shall receive annual training
regarding state ethics laws through the Texas Ethics Commission and
the TEA’s ethics officer.

(q) TEA general ethical standards. The commissioner of edu-
cation and PSF staff shall comply with the General Ethical Standards
for the Staff of the Permanent School Fund and the Commissioner of
Education.

(r) A new report required by an amendment to the code of
ethics need only concern events after the effective date of the amend-
ment. An amendment to a rule that presently requires a report does not
effect the reporting period unless the amendment explicitly changes the
reporting period.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206166
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 2. TEXAS STATE BOARD OF
BARBER EXAMINERS
CHAPTER 51. PRACTICE AND PROCEDURE
SUBCHAPTER A. THE BOARD
22 TAC §51.3
The Texas State Board of Barber Examiners proposes amend-
ments to §51.3, concerning Administrative Fines. The proposed
amendments are pursuant to the recodification (Acts 1999, 76th
Legislature, Chapter 388, effective September 1, 1999) of the
former Texas Barber Law, Texas Civil Statutes, Article 8401 -
Article 8407a into the Texas Civil Statutes, and the subsequent
amendments to Chapter 1601 (Acts 2001, 77th Legislature
Chapters 246 and 1420, effective September 1, 2001), and
to update references to the Texas Occupations Code as the
authority to issue administrative fines for practice and procedure
violations.
Douglas A. Beran, Ph.D., Executive Director, has determined
that, for the first five-year period the rule is in effect, the eco-
nomic implications relating to the costs of the state government
will be contingent upon the administrative costs accrued by the
Barber Board to issue violations and comply with administrative
procedure to collect the fines; the revenue of state government

will be contingent upon the number and the amount of fines col-
lected. Enforcing or administering the rule has no foreseeable
economic implications relating to costs or revenues of local gov-
ernment.
Dr. Beran also has determined that, for each year of the first
five-year period the rule is in effect, the public benefit anticipated
as a result of enforcing the rule will be to ensure that schools,
licensees, and permit holders comply with the requirements of
the Texas Occupations Code, Chapter 1601 and the rules of the
Board. There are anticipated economic costs to persons who
violate the rule as proposed.
Comments on the proposed amendments may be submitted to
Mary Feys, State Board of Barber Examiners, 5717 Balcones
Drive, Suite 217, Austin, Texas 78731 (1-888-870-8755; fax
(512) 458-4901; e-mail mary.feys@tsbbe.state.tx.us) no later
than 30 days from the date of the proposed action is published
in the Texas Register.
The amendments are proposed under the Texas Occupations
Code, §1601.151 which vests the Board with the authority to
make and enforce all rules and regulations necessary for the
performance of its duties, to establish standards of conduct and
ethics for all persons licensed or practicing under the provision
of the Texas Occupations Code, and to regulate the practice and
teaching of barbering in keeping with the intent of the Texas Oc-
cupations Code, Chapter 1601 and to ensure strict compliance
with the Texas Occupations Code, Chapter 1601.
No other article or statute is affected by these amendments.
§51.3. Administrative Fines.

(a) Civil penalties will be assessed according to schedule of
administrative fines set up by the board. It is the desire of the board
to be both consistent and equitable and to consider and evaluate each
case on an individual basis. The actual civil penalty which the board
assesses shall be based on the board’s consideration of the factors in the
Texas Occupations Code Chapter 1601, Barbers [LAW GOVERNING
THE PRACTICE OF BARBERING], but the fine for any one violation
or rule adopted under the Texas Occupations Code Chapter 1601, Bar-
bers [LAW GOVERNING THE PRACTICE OF BARBERING] shall
not exceed $1,000.

(b) Fine Schedule:
Figure: 22 TAC §51.3(b)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206043
Douglas A. Beran, Ph.D.
Executive Director
Texas State Board of Barber Examiners
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 458-1091

♦ ♦ ♦
SUBCHAPTER C. EXAMINATION AND
LICENSING
22 TAC §51.59
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The Texas State Board of Barber Examiners proposes new
§51.59, concerning Student Violation Prior to the Examination.
The proposed new section provides that a student who has
been issued a citation for a violation of the Texas Occupations
Code, Chapter 1601 or rules of the Barber Board may not take
the examination for licensure until final resolution of the citation.
Douglas A. Beran, Ph.D., Executive Director, has determined
that, for the first five-year period the section is in effect, the eco-
nomic implications relating to the costs of the state government
will be contingent upon the administrative costs accrued by the
Barber Board to issue a violation and comply with administrative
procedure; the revenue of state government will be contingent
upon the number and the amount of fines collected. Enforcing
or administering the section has no foreseeable economic impli-
cations relating to costs or revenues of local government.
Dr. Beran also has determined that, for each year of the first
five-year period the section is in effect, the public benefit an-
ticipated as a result of enforcing the section will be to ensure
that barber school students comply with the requirements of the
Texas Occupations Code, Chapter 1601 and rules of the Board.
There are anticipated economic costs to persons who violate the
rule as proposed.
Comments on the proposed new rule may be submitted to Mary
Feys, State Board of Barber Examiners, 5717 Balcones Drive,
Suite 217, Austin, Texas 78731 (1-888-870-8755; fax (512) 458-
4901; e-mail mary.feys@tsbbe.state.tx.us) no later than 30 days
from the date of the proposed action is published in the Texas
Register.
The new section is proposed under the TexasOccupations Code,
§1601.151 which vests the Board with the authority to make and
enforce all rules and regulations necessary for the performance
of its duties, to establish standards of conduct and ethics for all
persons licensed or practicing under the provision of the Texas
Occupations Code, and to regulate the practice and teaching of
barbering in keeping with the intent of the Texas Occupations
Code, Chapter 1601 and to ensure strict compliance with the
Texas Occupations Code, Chapter 1601.
No other article or statute is affected by the new section.
§51.59. Student Violation Prior to the Examination.

A student who has been issued a citation for a violation of the Texas
Occupations Code, Chapter 1601 or rules of the Barber Board may not
take the examination for licensure until final resolution of the citation.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206044
Douglas A. Beran, Ph.D.
Executive Director
Texas State Board of Barber Examiners
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 458-1091

♦ ♦ ♦
SUBCHAPTER I. DEFINITIONS
22 TAC §51.141

The Texas State Board of Barber Examiners proposes amend-
ments to §51.141, concerning Definitions. The amendments
provide that (1) the use of any blade, drill, or cutting tool for the
purpose of removing any or all corns or calluses is considered a
medical practice and is prohibited and that (2) the possession or
storage of any blade or cutting tool for the purpose as contem-
plated by the rule is prima facie evidence of use.
Douglas A. Beran, Ph.D., Executive Director, has determined
that, for the first five-year period the rule is in effect, the eco-
nomic implications relating to the costs of the state government
will be contingent upon the administrative costs accrued by the
Barber Board to issue a violation against anyone who violates
the rule and comply with administrative procedure; the revenue
of state government will be contingent upon the number and the
amount of fines collected. Enforcing or administering the rule
has no foreseeable economic implications relating to costs or
revenues of local government.
Dr. Beran also has determined that, for each year of the first
five-year period the rule is in effect, the public benefit anticipated
as a result of enforcing the rule will be to prohibit the use of
unsafe tools. There are anticipated economic costs to persons
who violate the amendments as proposed.
Comments on the proposed amendments may be submitted to
Mary Feys, State Board of Barber Examiners, 5717 Balcones
Drive, Suite 217, Austin, Texas 78731 (1-888-870-8755; fax
(512) 458-4901; e-mail mary.feys@tsbbe.state.tx.us) no later
than 30 days from the date of the proposed action is published
in the Texas Register.
The amendments are proposed under the Texas Occupations
Code §1601.151 which vests the board with the authority to
make and enforce all rules and regulations necessary for the
performance of its duties, to establish standards of conduct and
ethics for all persons licensed or practicing under the provision
of the Texas Barber Law, and to regulate the practice and
teaching of barbering in keeping with the intent of the Texas
Barber Law and to ensure strict compliance with the Texas
Barber Law.
No other article or statute is affected by these amendments.
§51.141. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Line of Demarcation between "the hair" and "the
beard"--The demarcation boundary between scalp hair ("the hair") and
facial hair ("the beard") is a line drawn from the bottom of the ear.

(2) The hair Relating to Haircutting--The hair extending
from the scalp of the head is recognized as the hair trimmed, shaped
or cut in the process of hair cutting.

(3) The Sideburn--A sideburn may be part of a hair cut or
style that is a continuation of the natural scalp hair growth, and must
not extend below the bottom of the ear lobe, and must not be connected
to any other bearded area on the face. Only a licensed barber shall trim,
shape or cut the sideburns with any type of razor.

(4) The Beard--The beard extends from below the line of
demarcation and includes all facial hair regardless of texture and shall
only be trimmed, shaped or cut by a licensed barber.

(5) Out of Scope--

(A) The use of any blade or cutting tool for the purpose
of removing any or all corns or calluses is considered a medical practice
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and is prohibited. The possession or storage of any blade or cutting tool
for the purpose as contemplated by this rule is prima facie evidence of
use.

(B) The use of any drill or similar tool designed for use
by a manicurist or pedicurist is prohibited without proof of certification
of training of that manicurist or pedicurist through a program approved
by the Texas State Board of Barber Examiners.

(C) Any chemical currently not approved for a particu-
lar use by the EPA, FDA, or any other governmental agency is prohib-
ited.

(D) Or any other practice prohibited by Barber Law or
Board Rules.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206045
Douglas A. Beran, Ph.D.
Executive Director
Texas State Board of Barber Examiners
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 458-1091

♦ ♦ ♦

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS
CHAPTER 71. APPLICATIONS AND
APPLICANTS
22 TAC §71.5, §71.7
The Texas Board of Chiropractic Examiners proposes to amend
chapter 71, relating to applications and applicants for a chiro-
practic license. The proposal amends §71.5(b) to delete the cat-
egory of "candidate status" from the definition of "a bona fide rep-
utable chiropractic school" and amends §71.7(a) to allow other-
wise eligible applicants to take the jurisprudence examination in
their last semester of chiropractic college. The Texas Chiroprac-
tic Act, Occupations Code §201.302 and §201.303, requires an
applicant for a chiropractic license to have attended a bona fide
reputable chiropractic school. Section 201.302 sets out some re-
quirements for eligible chiropractic schools. Section 71.5(b) ex-
plains that a bona fide reputable chiropractic school is one that
holds candidate status or has been accredited by the Council on
Chiropractic Education (CCE). The CCE no longer utilizes "can-
didate status" in its accreditation process. Accordingly, the pro-
posed amendment to §71.5(b) deletes this reference for consis-
tency with the CCE’s procedures. Section 201.304(c) gives the
board discretion to allow applicants to take the jurisprudence ex-
amination in their last semester of chiropractic college upon sub-
mission of satisfactory grades by the applicant. Section 71.7(a)
currently does not allow for examination until an applicant has
completed the last semester of chiropractic college and gradu-
ated. The proposed amendment to §71.7(a) will allow an ap-
plicant to take the jurisprudence examination during their last
semester upon proof of satisfactory grades. For the purposes
of this section, satisfactory grades will be defined as a passing

grade in all required courses for graduation. The amendment
also states that the board will not issue a license until an appli-
cant has submitted proof of completion of the last semester and
graduation. Other revisions have been made to both sections to
update references to the Chiropractic Act and for consistency in
grammar and format.
Sandy Grome, Director of Licensure has determined that for the
first five-year period the sections as amended are in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the sections as amended.
Ms. Grome has also determined that for each year of the first five
years, the sections as amended are in effect, the public benefit
anticipated as a result of enforcing and administering the pro-
posed amendments, will be (1) having rules that are consistent
with accreditation procedures by the CCE, and (2) having appli-
cants eligible for licensure immediately upon graduation, thus,
providing the public greater access to chiropractic services and
allowing applicants to pursue their careers as soon as possible
after graduation. For the same period, there is no anticipated ad-
verse economic effect on small or micro businesses, as defined
by Government Code §2006.002, or anticipated economic cost
to persons who are required to comply with the amendments as
proposed.
Written comments on the proposed amendments may be sub-
mitted no later than 30 days from the date of this publication, to
Sandy Grome, Rules Committee, Texas Board of Chiropractic
Examiners, 333 Guadalupe, Tower III, Suite 825, Austin, Texas
78701.
These amendments are proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the Chiro-
practic Act.
The following are the statutes, articles, or codes affected by the
amendments:
Section 71.5 and §71.7--Occupations Code, §201.152.
§71.5. Approved Chiropractic Schools and Colleges.

(a) The board may annually review and approve those chiro-
practic schools whose graduates are eligible for examination and licen-
sure under subchapter G of the [the provisions of] Chiropractic Act[,
§10].

(b) A bona fide reputable, chiropractic school as that term is
used in subchapter G of the Chiropractic Act[, §10,] is a school which
[either holds candidate status or] is accredited by the Council on Chi-
ropractic Education.

§71.7. Jurisprudence Examination.
(a) An applicant may not take the Jurisprudence Examination

unless he or she has complied with all the requirements in the Chi-
ropractic Act, Occupations Code §§201.302 - 201.304 [§10], includ-
ing having fulfilled the educational requirements of Occupations Code
§201.303. The board may approve an applicant, otherwise eligible for
licensure, to take the examination in his or her last semester of chi-
ropractic college upon submission of evidence of satisfactory grades.
For the purpose of this subsection, "satisfactory grades" means a pass-
ing grade in all courses that are required for graduation. The board will
not issue a license to an applicant until the applicant has submitted to
the board evidence of completion of the last semester and graduation
from chiropractic college [§10].

(b) - (d) (No change.)
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206158
Sandy Grome
Director of Licensure
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 305-6709

♦ ♦ ♦
CHAPTER 73. LICENSES AND RENEWALS
22 TAC §73.7
The Texas Board of Chiropractic Examiners proposes to amend
§73.7(a), relating to approved continuing education courses.
The proposal adds international professional associations to
the board’s list of approved entities that may provide contin-
uing education courses for the board’s continuing education
requirements. The Texas Chiropractic Act, Occupations Code
§201.356(a), requires the board to evaluate and approve contin-
uing education courses for licensed chiropractors. As part of this
responsibility, the board maintains a list of colleges, societies
and associations whose courses will be accepted for compliance
with the board’s continuing education requirements. Currently,
international associations are not approved by the board for
the purpose of continuing education. International professional
associations are recognized by private accreditation entities as
providing quality continuing education courses. Courses from
international associations may be appropriate for the continuing
education needs of licensees, and these associations should be
included on the board’s list of approved sponsors.
Sandy Grome, Director of Licensure, has determined that for the
first five-year period the section as amended is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section as amended.
Ms. Grome has also determined that for each year of the first
five years, the section as amended is in effect, the public benefit
anticipated as a result of enforcing and administering the pro-
posed amendment, will be to provide greater opportunities for
continuing education courses on a variety of subjects, which, in
turn, will inure to the public benefit by increasing the opportu-
nities for training and education of the state’s chiropractors. For
the same period, there is no anticipated adverse economic effect
on small or micro businesses, as defined by Government Code
§2006.002, or anticipated economic cost to persons who are re-
quired to comply with the amendment as proposed.
Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandy Grome, Rules Committee,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, Texas 78701.
The amendment is proposed under the Occupations Code,
§201.152, which the board interprets as authorizing it to adopt
rules necessary for performance of its duties, the regulation of
the practice of chiropractic, and the enforcement of the act, and
§201.356, which the board interprets as authorizing it to adopt

rules to develop a process to evaluate and approve continuing
education courses.
The following are the statutes, articles, or codes affected by the
proposed rule:
Section 73.7--Occupations Code, §201.152 and §201.356
§73.7. Approved Continuing Education Courses.

(a) Approved sponsors. The board will approve courses spon-
sored only by a chiropractic college fully credited through the Council
on Chiropractic Education or a statewide, [or] national or international
professional association, upon application to the board on a form pre-
scribed by the board. Application forms are available from the board.

(b) - (k) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206159
Sandy Grome
Director of Licensure
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 305-6709

♦ ♦ ♦
CHAPTER 79. PROVISIONAL LICENSURE
22 TAC §79.1
The Texas Board of Chiropractic Examiners proposes to amend
§79.1(a)(2), relating to provisional licensure. The proposal
adds Part IV of the National Board of Chiropractic Examiners
(NBCE) Examination to the examination requirement for a
provisional license. The Chiropractic Act, Occupations Code,
§201.309(a)(2), requires that an applicant for provisional
licensure either have passed a national examination or another
examination recognized by the board. Under §79.1(a)(2), the
board currently requires an applicant take Parts I, II, III, and
Physiotherapy of the NBCE Examination (a national test) or the
NBCE SPEC Examination. An applicant for licensure for an
original license or by examination, on the other hand, must take
Parts I through IV and Physiotherapy of the NBCE Examination.
The examination requirements for provisional licensing, at a
minimum, are intended to mirror the examination requirements
for licensure by examination. As an option, the board has
recognized the SPEC test and will allow an out-of-state chiro-
practor, otherwise qualified, to take the SPEC in satisfaction
of the examination requirement for a provisional license. The
purpose of this proposal is to bring §79.1(a)(2) into line with the
requirements for an original license by examination by adding
Part IV.
Sandy Grome, Director of Licensure, has determined that for the
first five-year period the section as amended is in effect, there
will be no fiscal implications for state or local government as a
result of enforcing or administering the section as amended.
Ms. Grome has also determined that for each year of the first
five years, the section as amended is in effect, the public benefit
anticipated as a result of enforcing and administering the pro-
posed amendment, will be greater assurance that out-of-state
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chiropractors who qualify under the provisional licensure rules
are qualified to practice. For the same period, there is no antici-
pated adverse economic effect on small or micro businesses, as
defined by Government Code §2006.002, or the only anticipated
economic cost to persons who are required to comply with the
amendment, as proposed, will be the cost of taking Part IV.
Written comments may be submitted, no later than 30 days from
the date of this publication, to Sandy Grome, Rules Committee,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Tower
III, Suite 825, Austin, Texas 78701.
The amendment is proposed under the Occupations Code
§201.152, which the board interprets as authorizing it to adopt
rules necessary for the performance of its duties, the regulation
of the practice of chiropractic, and the enforcement of the Chi-
ropractic Act, and §201.309(a)(2), which the board interprets as
authorizing it to adopt rules relating to examinations recognized
by the board for provisional licensure.
The following are the statutes, articles, or codes affected by the
amendments:
Section §79.1(a)(2)--Occupations Code, §201.152 and
§201.309(a)(2)
§79.1. General Requirements for Provisional Licensure.

(a) An individual may apply for a provisional license under the
following circumstances:

(1) (No change.)

(2) The applicant must have passed the National Board of
Chiropractic Examiners Examination Parts [Part] I, II, III, IV and Phys-
iotherapy, or the National Board of Chiropractic Examiners SPEC Ex-
amination with a grade of 375 or better and must request a true and
correct copy of the applicant’s score report be sent directly to the Texas
Board of Chiropractic Examiners.

(3) - (4) (No change.)

(b) - (h) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206160
Sandy Grome
Director of Licensure
Texas Board of Chiropractic Examiners
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 305-6709

♦ ♦ ♦

PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS
CHAPTER 322. PRACTICE
22 TAC §322.2
The Texas Board of Physical Therapy Examiners proposes
amendments to §322.2, concerning Role Delineation. The
amendment will fix an incorrect subsection reference.

John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.
Mr. Maline also has determined that, for each year of the first
five years the rule is in effect, the public benefit anticipated as
a result of enforcing the rule will be better access to licensure
information. There will be no effect on small businesses, and no
economic cost to persons having to comply is anticipated.
Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nhurter@mail.capnet.state.tx.us.
The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.
Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amendment.
§322.2. Role Delineation.

(a) (No change.)

(b) The role of the physical therapy aide

(1) All rules governing the services provided by a PTA are
further modified for the physical therapy aide.

(2) A physical therapy aide may be assigned responsibili-
ties by the supervising PT or PTA to provide services as specified in
the physical therapy plan of care (See §322.1(c)[(e)] of this chapter,
relating to Physical Therapy Plan of Care development and implemen-
tation) within the scope of on-the-job training with onsite supervision
by a PT or PTA within reasonable proximity.

(3) A physical therapy aide may not:

(A) perform any evaluative or assessment activities;

(B) initiate physical therapy treatment, to include exer-
cise instruction; or

(C) write or sign physical therapy documents in the per-
manent record, except as provided for in §322.1(d), Documentation of
treatment.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206171
John P. Maline
Executive Director
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 305-6900

♦ ♦ ♦
CHAPTER 329. LICENSING PROCEDURE
22 TAC §329.6
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The Texas Board of Physical Therapy Examiners proposes
amendments to §329.6, concerning Licensure by Endorsement.
The amendment will state that the Board may issue a provisional
license to a person once licensed in Texas, who must take
the national examination to restore his/her licensure in Texas.
The amendments also establish the duration of the provisional
license.
John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.
Mr. Maline also has determined that, for each year of the first five
years the rule is in effect, the public benefit anticipated as a result
of enforcing the rule will be the increased availability of physical
therapy services. There will be no effect on small businesses,
and no economic cost to persons having to comply is anticipated.
Comments on the proposed amendment may be submitted to
Nina Hurter, PT Coordinator, Texas Board of Physical Therapy
Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas 78701;
email: nhurter@mail.capnet.state.tx.us.
The amendment is proposed under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.
Title 3, Subtitle H, Chapter 453, Occupations Code is affected
by this amendment.
§329.6. Licensure by Endorsement.

(a) Eligibility. The board may issue a license by endorsement
to an applicant currently licensed in another state, District of Colum-
bia, or territory of the United States, if they have not previously held a
permanent license issued by this board.

(b) Requirements. An applicant seeking licensure by endorse-
ment must:

(1) meet the requirements as stated in §329.1 of this title
(relating to General licensure requirements and procedures); and

(2) submit a passing score on the National Physical Ther-
apy Examination sent directly to the board by the board-approved re-
porting service, or scores on the Registry Examination sent directly to
the board by the American Physical Therapy Association. The appli-
cant’s score must meet one of the conditions listed in subparagraphs
(A) - (C) of this paragraph:

(A) The applicant must have passed the national exam-
ination given on or after January 1, 1993, with the score required by
the board for that exam.

(B) The applicant must have obtained a score of 1.5
standard deviations below the nationwide mean on an examination
given prior to January 1, 1993.

(C) The applicant must have obtained a score of 75%
or higher for the Registry Examination taken prior to September 1971;
and

(3) submit verification of licensure in good standing from
the licensing board in the jurisdiction in which the applicant is currently
licensed. This verification must be sent directly to the board by the
licensing board in that jurisdiction.

(c) Provisional licensure. The board may grant a provisional
license under the conditions listed below. The applicant must submit
the provisional license fee as set by the executive council, and meet
all other requirements of licensure by examination or endorsement as
set by the board. The board may not grant a provisional license to
an applicant with disciplinary action in their licensure history. The
provisional license is valid for 180 days, or until a permanent license
is issued or denied, whichever is first. The conditions under which the
board may grant a provisional license are:

(1) The applicant is applying for licensure by endorsement,
and there is a delay in the submission of required documents outside
the applicant’s control; or

(2) The applicant has previously held a Texas license and
is currently licensed in another state that has licensing requirements
substantially equivalent to those of Texas, but has not worked as a PT
or PTA for the two years prior to application for a license in Texas, and
must submit to reexamination to restore the Texas license (see §341.1,
Requirements for Renewal).

[(c) Provisional licensure. The board may grant a provisional
license to an applicant who is applying for licensure by endorsement
if there is an unwarranted delay in the submission of required docu-
mentation outside the applicant’s control. All other requirements for
licensure by endorsement must be met., and notarized proof of spon-
sorship by a licensee of this board, before the license may be issued.
The boardmay not grant a provisional license to an applicant with disci-
plinary action in their licensure history, or to an applicant with pending
disciplinary action.]

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206167
John P. Maline
Executive Director
Texas Board of Physical Therapy Examiners
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 305-6900

♦ ♦ ♦

PART 23. TEXAS REAL ESTATE
COMMISSION
CHAPTER 535. PROVISIONS OF THE REAL
ESTATE LICENSE ACT
SUBCHAPTER A. GENERAL PROVISIONS
RELATING TO THE REQUIREMENT OF
LICENSURE
22 TAC §535.2
The Texas Real Estate Commission (TREC) proposes an
amendment to §535.2 concerning Broker’s Responsibility.
The amendment adds new subsection (d) to §535.2 to define the
minimum level of service that a consumer may expect to receive
from a broker who represents the consumer. This clarification is
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proposed based on concerns raised by various real estate indus-
try organizations regarding limited service listing agreements. A
limited service listing agreement is an agreement by which a bro-
ker provides fewer services than those services provided for in a
traditional real estate listing agreement. A limited service agree-
ment may provide for a menu of services or reduced fees for
certain specified services rather than a full commission for the
complete range of brokerage services generally found in a tradi-
tional real estate agency relationship.
In many cases under such listing, a real estate broker may pro-
vide no service to the seller except to place the listing in a Mul-
tiple Listing Service. Typically, the listing broker instructs the
cooperating broker to contact the seller directly for all purposes
(showings, presentations of offers, and negotiations).
This practice raises several concerns for brokers who represent
buyers interested in properties listed under limited service agree-
ments. Often times the seller does not understand the complexi-
ties of the transaction and relies upon the cooperating broker for
assistance and advice. The seller is reluctant to approach the
limited service broker for assistance at the risk of incurring signif-
icant additional fees; in some cases the limited service broker will
not provide the additional service. When the cooperating broker
represents the buyer, the cooperating broker is uncomfortable
about providing assistance or advice to the seller. Cooperating
brokers also understand, however, that failing to provide the re-
quested services to the seller may jeopardize the transaction or
increase risks associated with the transaction.
Loretta R. DeHay, General Counsel, has determined that for the
first five-year period the section is in effect there will be no fis-
cal implications for the state or for units of local government as a
result of enforcing or administering the section. There is no an-
ticipated impact on small businesses, micro businesses or local
or state employment as a result of implementing the section.
Ms. DeHay also has determined that for each year of the first
five years the section as proposed is in effect the public benefit
anticipated as a result of enforcing the section will be clarification
of the basic services that a Texas real estate licensee is required
to provide under the law. There is no anticipated economic cost
to persons who are required to comply with the proposed section.
Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188.
The amendment is proposed under Texas Civil Statutes, Article
6573a, §5(h), which authorizes the Texas Real Estate Commis-
sion to make and enforce all rules and regulations necessary for
the performance of its duties. The statute affected by this pro-
posal is Texas Civil Statutes, Article 6573a.
§535.2. Broker’s Responsibility.

(a) - (c) (No change.)

(d) A broker who represents a party in a real estate transac-
tion must, at a minimum, provide the following services to the broker’s
client:

(1) accept and present to the client offers and counter-offers
to buy, sell, or lease the client’s property or property the client seeks to
buy or lease;

(2) assist the client in developing, communicating, and pre-
senting offers, counter-offers, and notices that relate to the offers and
counter-offers; and

(3) answer the client’s questions relating to the offers,
counter-offers, and notices.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206104
Loretta DeHay
General Counsel
Texas Real Estate Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 465-3900

♦ ♦ ♦
TITLE 25. HEALTH SERVICES
PART 2. TEXAS DEPARTMENT OF
MENTAL HEALTH AND MENTAL
RETARDATION
CHAPTER 409. MEDICAID PROGRAMS
SUBCHAPTER L. MENTAL RETARDATION
LOCAL AUTHORITY (MRLA) PROGRAM
25 TAC §409.501
The Texas Department of Mental Health and Mental Retarda-
tion (department) proposes amendments to §409.501, concern-
ing description of the mental retardation local authority (MRLA)
program.
The amendments will implement the organization of waiver con-
tract areas throughout the state for the Mental Retardation Local
Authority (MRLA) Program, a Medicaid waiver program autho-
rized by the Centers for Medicare and Medicaid Services (CMS)
pursuant to §1915(c) of the Social Security Act. Each waiver
contract area may include the local service area of one or more
local mental retardation authorities (MRAs). Each MRA’s local
service area encompasses one or more counties.
Currently, an MRLA Program provider must enter into a contract
for each MRA local service area in which it provides MRLA Pro-
gram services. The result is numerous contracts for someMRLA
Program providers. The amendments will enable a provider to
enter into one contract for each waiver contract area. The pro-
gram provider may choose to provide MRLA Program services to
one or more of the MRA local service areas included in a waiver
contract area, but must serve all the counties in each local ser-
vice area chosen. The result is fewer contracts for MRLA Pro-
gram providers.
Cindy Brown, chief financial officer, has determined that for each
year of the first five year period that the amendments are in ef-
fect, enforcing or administering the amendments does not have
foreseeable implications relating to costs or revenues of state or
local government. It is not anticipated that the proposed amend-
ments will have an adverse economic effect on small businesses
or micro-businesses. It is not anticipated that there will be any
additional economic cost to persons required to comply with the
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amendments. It is not anticipated that the amendments will af-
fect a local economy.
Ernest McKenney, director, Medicaid Administration, has deter-
mined that for each year of the first five-year period the amend-
ments are in effect, the public benefit expected is that MRLA
Program providers will have to enter into fewer contracts.
Comments concerning the proposed new sections must be sub-
mitted in writing to Linda Logan, director, Policy Development, by
mail to Texas Department of Mental Health and Mental Retarda-
tion, P.O. Box 12668, Austin, Texas 78711, by fax to 512/206-
4744, or by e-mail to policy.co@mhmr.state.tx.us within 30 days
of publication of this notice.
The amendments are proposed under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Board of
Mental Health and Mental Retardation with broad rulemaking
authority; the Texas Government Code, §531.021(a), and the
Texas Human Resources Code, §32.021(a), which provide
the Texas Health and Human Services Commission (THHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas; Acts 1995, 74th Texas Legislature,
Chapter 6, §1, (Senate Bill 509), which clarifies the authority of
THHSC to delegate the operation of all or part of a Medicaid
program to a health and human services agency; and the
Human Resources Code, §32.021(c), which provides an agency
operating part of the Medicaid program with the authority to
adopt necessary rules for the proper and efficient operation
of the program. THHSC has delegated to the department the
authority to operate the MRLA Program.
The proposed amendments affects Texas Government
Code, §531.021(a), and the Texas Human Resources Code,
§32.021(a) and (c).
§409.501. Description of the Mental Retardation Local Authority
(MRLA) Program.

(a) The Mental Retardation Local Authority (MRLA) Pro-
gram [program] is a Medicaid waiver program approved by the
Centers for Medicare and Medicaid Services (CMS) [pilot program
that is limited to certain geographic areas of the state in accordance
with a waiver approved by Health Care Financing Administration
(HCFA)] pursuant to §1915(c) of the Social Security Act to operate
in certain counties as determined by the Texas Department of Mental
Health and Mental Retardation (TDMHMR). TDMHMR is authorized
to operate the MRLA Program by the Texas Health and Human
Services Commission (THHSC). [The counties included in the MRLA
program are: Lubbock, Cochran, Crosby, Hockley, Lynn, Travis,
and Tarrant. TDMHMR may extend the MRLA Program geographic
area to include additional counties when approved by Health Care
Financing Administration (HCFA).]

(b) TDMHMR has grouped the counties of the State of Texas
into 42 geographical areas, referred to as "local service areas," each
of which is served by a local mental retardation authority (MRA).
TDMHMR has further grouped the local service areas into nine
geographical areas, referred to as "waiver contract areas." A list of
the counties included in each local service area and waiver contract
area may be obtained by contacting the Texas Department of Mental
Health and Mental Retardation, Office of Medicaid Administration,
P.O. Box 12668, Austin, Texas 78711-2668.

(1) A program provider may provide MRLA Program ser-
vices only to persons residing in the counties specified in its program
provider agreement.

(2) A program provider must have a separate program
provider agreement for each waiver contract area served by the
program provider.

(3) A program provider may have a program provider
agreement to serve one or more local service areas within a waiver
contract area, but the program provider must serve all of the counties
within each local service area covered by the program provider
agreement.

(4) A program provider may not have more than one pro-
gram provider agreement per waiver contract area.

(c) [(b)] The Home and Community-based Services (HCS)
Program [program] and Home and Community-based Services -
OBRA (HCS-O) Program [program] are not available in the areas
serviced by the MRLA Program [geographic locations noted in
subsection (a) of this section].

(d) [(c)] Only program providers that are certified by
TDMHMR [Texas Department of Mental Health and Mental Retarda-
tion (TDMHMR)] to provide MRLA Program [program] services may
receive Medicaid payments for these services. Certification of MRAs
[local mental retardation authorities (MRAs)] that are operating as
MRLA Program [program] providers will be based upon the results
of reviews conducted by TDMHMR. All other program providers
will be certified based upon the recommendation of the MRA having
jurisdiction in the service area(s) in which the program provider
operates.

(e) [(d)] An individual who, on the effective date of theMRLA
Program [program], is enrolled in the HCS Program or HCS-O Pro-
gram [program] and is a resident of one of the counties in an area ser-
viced by the MRLA Program [listed in subsection (a) of this section]
will be automatically enrolled. Enrollment of any other individuals in
the MRLA Program [program] must be approved by TDMHMR.

(f) [(e)] After the effective date of the MRLA pilot program,
an individual who is enrolled in the HCS Program or HCS-O Program
[program] while a resident of a county other than a county in an area
serviced by the MRLA Program [one listed in subsection (a) of this
section] and who becomes a resident of a county in an area serviced by
the MRLA Program [listed in subsection (a) of this section] may enroll
in the MRLA Program [program] with the approval of TDMHMR.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206191
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 206-5232

♦ ♦ ♦
CHAPTER 419. MEDICAID STATE
OPERATING AGENCY RESPONSIBILITIES
SUBCHAPTER N. TEXAS HOME LIVING
(TxHmL) PROGRAM
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25 TAC §§419.551 - 419.563, 419.565 - 419.580, 419.582 -
419.585
The Texas Department of Mental Health and Mental Retarda-
tion (department) proposes new §§419.551-419.563, 419.565-
419.580, and 419.582-419.585 of new Chapter 419, Subchap-
ter N, governing the Texas home living (TxHmL) program.
The proposed new subchapter will implement a provision of Ex-
ecutive Order RP 13 issued by Governor Rick Perry on April 18,
2002, that directs the Texas Health and Human Services Com-
mission to work with the department to develop a new "selected
essential services waiver" using existing general revenue funds
that will serve individuals with mental retardation on the depart-
ment’s waiting list for Medicaid waiver program services. The
new waiver program, the Texas Home Living (TxHmL) Program,
will be submitted to the Centers for Medicare and Medicaid Ser-
vices (CMS) for approval under §1915(c) of the Social Security
Act.
Under the program, a portion of the general revenue funds cur-
rently used by the 42 local mental retardation authorities (MRAs)
to provide community-based services will be redirected and used
as state matching funds to provide services and supports under
the new waiver for some individuals currently receiving general
revenue funded services. Funds gained as a result of chang-
ing the method of finance for current services can then be made
available to fund waiver services for additional individuals whose
names are on the department’s waiver program waiting list.
The program’s goal is to support individuals to continue living
with their families or in their own homes and, therefore, will not
provide a resource for out-of-home residential services. The pro-
posed TxHmL service components, described in §419.555 of
the proposed rules, are considered essential to achieving this
goal. TxHmL will serve individuals eligible for Medicaid bene-
fits prior to their enrollment in the program who are living in their
own or family homes. Individuals served by the waiver will not
require out-of-home residential services or intensive one-to-one
supervision. The proposed annual cost ceiling for waiver pro-
gram services is $10,000 per individual. Service coordination
will be provided to each enrolled individual by employees of the
local mental retardation authority. Mental retardation authorities
will be reimbursed for the provision of service coordination under
the state’s Targeted Case Management Program.
Cindy Brown, chief financial officer, has determined that for each
year of the first five years the proposed new subchapter is in ef-
fect, enforcing or administering the subchapter does not have
foreseeable implications relating to cost or revenues of state or
local government. It is not anticipated that the proposed new
subchapter will have an adverse economic effect on small busi-
nesses or micro-businesses. It is not anticipated that there will
be any additional economic cost to persons required to comply
with the new subchapter. It is not anticipated that the amend-
ments will affect a local economy.
Barry Waller, director, Long Term Services and Supports, has
determined that for each year of the first five-year period the new
subchapter is in effect, the public benefit expected will be the use
of Medicaid funds to serve individuals whose names are on the
waiver waiting list and individuals whose services currently are
funded with general revenue.
A hearing to accept oral and written testimony from members of
the public concerning the proposal has been scheduled for 1:30
p.m., Friday, October 25, 2002, in the department’s Central Of-
fice Auditorium in Building 2 at 909 West 45th Street, in Austin,

Texas. Persons requiring an interpreter for the deaf or hearing
impaired should contact the department’s Central Office opera-
tor at least 72 hours prior to the hearing at TDD (512) 206-5330.
Persons requiring other accommodations for a disability should
notify Medicaid Administration, at least 72 hours prior to the hear-
ing at (512) 206-5349 or at the TDY phone number of Texas Re-
lay, 1/800-735-2988.
Comments concerning the proposed new subchapter must be
submitted in writing to Linda Logan, director, Policy Develop-
ment, by mail to Texas Department of Mental Health and Men-
tal Retardation, P.O. Box 12668, Austin, Texas 78711, by fax to
512/206-4744, or by e-mail to policy.co@mhmr.state.tx.us within
30 days of publication of this notice.
The new subchapter is proposed under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Board of
Mental Health and Mental Retardation with broad rulemaking au-
thority; the Texas Government Code, §531.021(a), and the Texas
Human Resources Code, §32.021(a), which provide the Texas
Health and Human Services Commission (THHSC) with the au-
thority to administer the federal medical assistance (Medicaid)
program in Texas; Acts 1995, 74th Texas Legislature, Chapter
6, §1, (Senate Bill 509), which clarifies the authority of THHSC
to delegate the operation of all or part of a Medicaid program
to a health and human services agency; and the Human Re-
sources Code, §32.021(c), which provides an agency operating
part of the Medicaid program with the authority to adopt neces-
sary rules for the proper and efficient operation of the program.
THHSC has delegated to the department the authority to oper-
ate the TxHmL Program.
The proposed new subchapter affects Texas Government
Code, §531.021(a), and the Texas Human Resources Code,
§32.021(a) and (c).
§419.551. Purpose.
The purpose of this subchapter is to describe:

(1) the eligibility criteria and process for enrollment in the
Texas Home Living (TxHmL) Program;

(2) the requirements for TxHmL Program provider certifi-
cation and process for certifying and sanctioning program providers in
the TxHmL Program;

(3) the requirements for reimbursement of program
providers; and

(4) the requirements for mental retardation authorities
(MRAs) and the process for correcting practices found to be out of
compliance with the TxHmL Program principles for mental retardation
authorities.

§419.552. Application.
This subchapter applies to MRAs, program providers, and persons ap-
plying for or receiving TxHmL Program services and their legally au-
thorized representatives (LARs).

§419.553. Definitions.
The following words and terms, when used in this subchapter, have the
following meanings, unless the context clearly indicates otherwise:

(1) Applicant -- A Texas resident seeking services in the
TxHmL Program.

(2) Centers for Medicare and Medicaid (CMS) -- The fed-
eral agency that administers Medicaid programs.

(3) Department -- The Texas Department of Mental Health
and Mental Retardation.
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(4) Family home -- The home of an applicant’s or individ-
ual’s natural, adoptive, or Texas Department of Protective and Regula-
tory Services foster family.

(5) HCS Program -- The Home and Community-Based
Services Program operated by the department as authorized by
the Centers for Medicare and Medicaid (CMS) in accordance with
§1915(c) of the Social Security Act.

(6) ICF/MR Program -- The Intermediate Care Facilities
for Persons with Mental Retardation or Related Conditions Program.

(7) IPC (individual plan of care) -- A document that de-
scribes the type and amount of each TxHmL Program service compo-
nent to be provided to an individual and medical and other services and
supports to be provided through non-TxHmL Program resources.

(8) IPC cost -- Estimated annual cost of program services
included on an IPC.

(9) IPC year -- A 12-month period of time starting on the
date an authorized initial or renewal IPC begins.

(10) Individual -- A person enrolled in the TxHmL Pro-
gram.

(11) LAR (legally authorized representative) -- A person
authorized by law to act on behalf of a person with regard to a matter
described in this subchapter, and may include a parent, guardian, or
managing conservator of a minor, or the guardian of an adult.

(12) LOC (level of care) -- A determination made by the
department about an applicant or individual as part of the TxHmL Pro-
gram eligibility determination process based on data submitted on the
MR/RC Assessment.

(13) LON (level of need) -- An assignment given by the de-
partment for an applicant or individual that is derived from the service
level score obtained from the administration of the Inventory for Client
and Agency Planning (ICAP) to the individual and from selected items
on the MR/RC Assessment.

(14) MRA (mental retardation authority) -- An entity to
which the Texas Mental Health and Mental Retardation Board dele-
gates its authority and responsibility within a specified region for plan-
ning, policy development, coordination, and resource development and
allocation, and for supervising and ensuring the provision of mental re-
tardation services to people withmental retardation in one ormore local
service areas.

(15) MRLA Program -- The Mental Retardation Local Au-
thority Program operated by the department as authorized by the Cen-
ters for Medicare and Medicaid Services (CMS) in accordance with
§1915(c) of the Social Security Act.

(16) MR/RC Assessment -- A form used by the department
for LOC determination and LON assignment.

(17) Own home -- A residence owned or leased by an ap-
plicant or individual in which he or she lives.

(18) Performance contract -- A written agreement between
the department and a local authority for the provision of one or more
functions as described in the Texas Health and Safety Code (THSC),
§533.035(b).

(19) PDP (person-directed plan) -- A plan developed for an
applicant in accordance with §419.567 of this title (relating to Process
for Enrollment) that describes the supports and services necessary to
achieve the desired outcomes identified by the applicant or LAR.

(20) Program provider -- An entity that provides TxHmL
Program services under a program provider agreement with the depart-
ment in accordance with Chapter 419, Subchapter Q of this title (relat-
ing to Enrollment of Medicaid Waiver Program Providers).

(21) Program provider agreement -- A written agreement
between the department and a program provider that obligates the pro-
gram provider to deliver TxHmL Program services.

(22) Respite facility -- A site that is not a residence and that
is owned or leased by a program provider for the purpose of providing
out-of-home respite to not more than six individuals receiving TxHmL
Program services or other persons receiving similar services at any one
time.

(23) Service coordinator -- An employee of an MRA
responsible for assisting an applicant, individual, or LAR to access
needed medical, social, educational, and other appropriate services
including TxHmL Program services.

(24) Service planning team -- A planning team constituted
by an MRA consisting of an applicant or individual, the LAR, service
coordinator, and other persons chosen by the applicant, individual, or
LAR.

(25) THSC (Texas Health and Safety Code) -- Texas
statutes relating to health and safety.

(26) TAC (Texas Administrative Code) -- A compilation of
state agency rules published by the Texas Secretary of State in accor-
dance with Texas Government Code, Chapter 2002, Subchapter C.

§419.554. Description of the Texas Home Living (TxHmL) Program.

(a) The TxHmL Program is a Medicaid waiver program ap-
proved by the Centers for Medicare and Medicaid Services (CMS)
pursuant to §1915(c) of the Social Security Act. It provides commu-
nity-based services and supports to eligible individuals who live in their
own homes or in their family homes. T The TxHmL Program is oper-
ated by the department under the authority of the Texas Health and
Human Services Commission.

(b) Enrollment in the TxHmL Program is limited to the num-
ber of individuals in specified target groups approved by CMS.

(c) The department has grouped the counties of the State of
Texas into 42 geographical areas, referred to as "local service areas,"
each of which is served by a local mental retardation authority (MRA).
The department has further grouped the local service areas into nine
geographical areas, referred to as "waiver contract areas." A list of the
counties included in each local service area and waiver contract area
may be obtained by contacting the Texas Department of Mental Health
and Mental Retardation, Office of Medicaid Administration, P.O. Box
12668, Austin, Texas 78711-2668.

(1) A program provider may provide TxHmL Program ser-
vices only to persons residing in the counties specified in its program
provider agreement.

(2) A program provider must have a separate program
provider agreement for each waiver contract area served by the
program provider.

(3) A program provider may have a program provider
agreement to serve one or more local service areas within a waiver
contract area, but the program provider must serve all of the counties
within each local service area covered by the program provider
agreement.

(4) A program provider may not have more than one pro-
gram provider agreement per waiver contract area.
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(d) A program provider’s program provider agreement must:

(1) specify which of the following service components will
be provided by a person who is employed, not contracted with, the
program provider:

(A) community support;

(B) day habilitation;

(C) supported employment; or

(D) respite; and

(2) be amended prior to changing the service component
specified in accordance with paragraph (1) of this subsection.

(e) The MRA must provide service coordination to all indi-
viduals enrolled in the TxHmL Program in accordance with this sub-
chapter. Service coordination is reimbursed in accordance with 1 TAC
§355.743 (relating to Reimbursement Methodology for Service Coor-
dination)

(f) TxHmL Program service components, as defined in
§419.555 of this title (relating to TxHmL Program Service Compo-
nents), are selected by the service planning team for inclusion in an
applicant’s or individual’s Individual Plan of Care (IPC) to:

(1) assure the applicant’s or individual’s health and welfare
in the community;

(2) supplement rather than replace the applicant’s or indi-
vidual’s natural supports and other non-TxHmL Program sources for
which the applicant or individual may be eligible; and

(3) prevent the applicant’s or individual’s admission to in-
stitutional services.

§419.555. Definitions of TxHmL Program Service Components.

(a) The community support service component provides ser-
vices and supports in an individual’s home and at other community
locations that are necessary to achieve outcomes identified in an indi-
vidual’s person-directed plan (PDP).

(1) The community support service component provides
habilitative or support activities that:

(A) provide or foster improvement of or facilitate an in-
dividual’s ability to perform functional living skills and other activities
of daily living;

(B) assist an individual to develop competencies in
maintaining his or her home life;

(C) foster improvement of or facilitate an individual’s
ability and opportunity to:

(i) participate in typical community activities
including activities that lead to successful employment;

(ii) access and use services and resources available
to all citizens in the individual’s community;

(iii) interact with members of the community;

(iv) access and use available non-TxHmL Program
services or supports for which the individual may be eligible; and

(v) establish or maintain relationships with people,
who are not paid service providers, that expand or sustain the individ-
ual’s natural support network.

(2) The community support service component provides
assistance with medications and the performance of tasks delegated by
a registered nurse in accordance with state law.

(3) The community support service component does not in-
clude payment for room or board.

(4) The community support service component may not be
provided at the same time that the respite, day habilitation, or supported
employment service component is provided.

(5) The community support service component is reim-
bursed on an hourly basis.

(b) The day habilitation service component assists an individ-
ual to acquire, retain, or improve self-help, socialization, and adaptive
skills necessary to live successfully in the community and participate in
home and community life and does not include services that are funded
under §110 of the Rehabilitation Act of 1973 or §602(16) and (17) of
the Individuals with Disabilities Education Act.

(1) The day habilitation service component provides:

(A) individualized activities consistent with achieving
the outcomes identified in the individual’s PDP;

(B) activities necessary to reinforce therapeutic out-
comes targeted by other waiver service components, school, or other
support providers;

(C) services in a group setting other than the individ-
ual’s home up to five days a week, six hours per day;

(D) personal assistance for individuals that cannot man-
age their personal care needs during the day habilitation activity;

(E) assistance with medications and the performance of
tasks delegated by a registered nurse in accordance with state law; and

(F) transportation necessary for the individual’s partic-
ipation in day habilitation activities.

(2) The day habilitation component may not be provided at
the same time supported employment is provided to an individual who
has obtained employment.

(3) The day habilitation component is reimbursed on a
daily or one-half day unit basis.

(c) The nursing service component provides treatment and
monitoring of health care procedures as prescribed by a physician
or medical practitioner or as required by standards of professional
practice or state law to be performed by licensed nurses.

(1) The nursing service component includes:

(A) administration of medication;

(B) monitoring an individual’s use of medications;

(C) monitoring an individual’s health data and informa-
tion;

(D) assisting an individual or LAR to secure emergency
medical services for the individual;

(E) making referrals for appropriate medical services;

(F) performing health care procedures as ordered or
prescribed by a physician or medical practitioner or as required by
standards of professional practice or law to be performed by licensed
nursing personnel; and

(G) delegating and monitoring tasks assigned to other
service providers by a registered nurse in accordance with state law.

(2) The nursing service component is reimbursed on an
hourly unit basis.
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(d) The employment assistance service component assists in-
dividuals to locate paid employment in the community.

(1) The employment assistance component assists an indi-
vidual to identify:

(A) his or her employment preferences;

(B) his or her job skills;

(C) his or her requirements for the work setting and
work conditions; and

(D) prospective employers that may offer employment
opportunities compatible with the individual’s identified preferences,
skills, and requirements.

(2) The employment assistance provider facilitates the in-
dividual’s employment by contacting prospective employers and nego-
tiating the individual’s employment.

(3) Employment assistance is reimbursed on an hourly unit
basis.

(4) The employment assistance service component must be
re-authorized by the individual’s service planning team every 180 cal-
endar days after the initiation of the service component.

(e) The supported employment service component provides
on-going individualized supports needed by an individual to sustain
paid work in an integrated work setting.

(1) An individual receiving supported employment is:

(A) compensated directly by the individual’s employer
in accordance with the Fair Labor Standards Act; and

(B) employed in an integrated work setting by an em-
ployer that has no more than one employee or 3.0% of its employees
with disabilities unless the individual’s PDP indicates otherwise or the
employer subsequently hires an additional employee with disabilities
who is receiving services from a provider other than the individual’s
program provider or who is not receiving services.

(2) Supported employment may only be provided when the
service has been denied or is otherwise unavailable to an individual
through a program operated by a state rehabilitation agency or the pub-
lic school system.

(3) Supported employment is provided away from the in-
dividual’s place of residence.

(4) Supported employment does not include payment for
the supervisory activities rendered as a normal part of the business set-
ting.

(5) Supported employment does not include services pro-
vided to an individual who does not require such services to continue
employment.

(6) An individual’s program provider may not be the em-
ployer of an individual receiving supported employment.

(7) Supported employment is reimbursed on an hourly unit
basis.

(f) The behavioral support service component provides spe-
cialized interventions that assist an individual to increase adaptive be-
haviors to replace or modify maladaptive or socially unacceptable be-
haviors that prevent or interfere with the individual’s inclusion in home
and family life or community life. The component is reimbursed on an
hourly unit basis and includes:

(1) assessment and analysis of assessment findings of the
behavior(s) to be targeted necessary to design an appropriate behavioral
support plan;

(2) development of an individualized behavioral support
plan consistent with the outcomes identified in the individual’s PDP;

(3) training of and consultation with family members or
other support providers and, as appropriate, with the individual in the
purpose/objectives, methods and documentation of the implementation
of the behavioral support plan or revisions of the plan;

(4) monitoring and evaluation of the success of the behav-
ioral support plan implementation; and

(5) modification, as necessary, of the behavioral support
plan based on documented outcomes of the plan’s implementation.

(g) The adaptive aids service component provides devices,
controls, appliances, or supplies and the repair or maintenance of such
aids, if not covered by warranty, as specified in the waiver application
approved by CMS that enable an individual to increase his or her
mobility, ability to perform activities of daily living, or ability to
perceive, control, or communicate with the environment in which he
or she lives.

(1) Adaptive aids are provided to address specific needs
identified in an individual’s PDP and are limited to:

(A) lifts;

(B) mobility aids;

(C) positioning devices;

(D) control switches/pneumatic switches and devices;

(E) environmental control units;

(F) medically necessary supplies;

(G) communication aids;

(H) adapted/modified equipment for activities of daily
living; and

(I) safety restraints and safety devices.

(2) Adaptive aids may be provided up to a maximum of
$6,000 per individual per IPC year.

(3) The adaptive aids service component does not include
items or supplies that are not of direct medical or remedial benefit to the
individual or that are available to the individual through the Medicaid
State Plan, through other governmental programs, or through private
insurance.

(h) The minor home modifications service component pro-
vides physical adaptations to the individual’s home that are necessary
to insure the health, welfare, and safety of the individual or to enable
the individual to function with greater independence in his or her home
and the repair or maintenance of such adaptations, if not covered by
warranty.

(1) Minor home modifications as specified in the waiver
application approved by CMS may be provided up to a lifetime limit
of $7,500 per individual. After the $7,500 limit has been reached, an
individual is eligible for an additional $300 per IPC year for additional
modifications or maintenance of home modifications.

(2) Theminor homemodifications service component does
not include adaptations or improvements to the home that are of general
utility, are not of direct medical or remedial benefit to the individual,
or add to the total square footage of the home.
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(3) Minor home modifications are limited to:

(A) purchase and repair of wheelchair ramps;

(B) modifications to bathroom facilities;

(C) modifications to kitchen facilities; and

(D) specialized accessibility and safety adaptations.

(i) The dental treatment service component may be provided
up to a maximum of $1,000 per individual per IPC year for the follow-
ing treatments:

(1) emergency dental treatment;

(2) preventive dental treatment;

(3) therapeutic dental treatment; and

(4) orthodontic dental treatment, excluding cosmetic
orthodontia.

(j) The respite service component is provided for the planned
or emergency short-term relief of the unpaid caregiver of an individual.

(1) The respite service component provides individuals:

(A) assistance with activities of daily living and func-
tional living tasks;

(B) assistance with planning and preparing meals;

(C) transportation or assistance in securing transporta-
tion;

(D) assistance with ambulation and mobility;

(E) assistance with medications and performance of
tasks delegated by a Registered Nurse in accordance with state law;

(F) habilitation and support that facilitate:

(i) an individual’s inclusion in community activities,
use of natural supports and typical community services available to all
people;

(ii) an individual’s social interaction and participa-
tion in leisure activities; and

(iii) development of socially valued behaviors and
daily living and independent living skills.

(2) Reimbursement for respite provided in a setting other
than the individual’s residence includes payment for room and board.

(3) Respite is provided on an hourly or daily unit basis.

(4) Respite may be provided in the individual’s residence
or, if certification principles stated in §419.578(o) of this title (relating
to Certification Principles: Service Delivery) are met, in other loca-
tions.

(k) The specialized therapies service component provides as-
sessment and treatment by licensed occupational therapists, physical
therapists, speech and language pathologists, audiologists, and dieti-
tians and includes training and consultation with an individual’s family
members or other support providers. Specialized therapies are reim-
bursed on an hourly unit basis.

§419.556. Eligibility Criteria.

(a) An applicant or individual is eligible for the TxHmL Pro-
gram if:

(1) he or she meets the financial eligibility criteria as de-
fined in subsection (b) of this section;

(2) he or she meets the eligibility criteria for the ICF/MR
I level of care (LOC) as defined in §419.238 of this title (relating to
Level of Care I Criteria) as determined by the department according to
§419.560 of this title (relating to Level of Care (LOC) Determination);

(3) he or she has had a determination of mental retardation
performed in accordance with state law (Texas Health and Safety Code
(THSC), Chapter 593, Admission and Commitment to Mental Retar-
dation Services, Subchapter A) or has been diagnosed by a licensed
physician as having a related condition as defined in §419.203 of this
title (relating to Definitions) prior to enrollment in the TxHmL Pro-
gram;

(4) he or she has been assigned an LON 1, 5, 8, or 6 in
accordance with §419.562 of this title (relating to Level of Need (LON)
Assignment);

(5) he or she has an approved IPC for which the IPC cost
does not exceed $10,000 per IPC year;

(6) he or she is not enrolled in another Medicaid
1915(c)waiver program;

(7) he or she has chosen, or his or her LAR has chosen,
participation in the TxHmL Program over participation in the ICF/MR
Program;

(8) his or her service planning team concurs that the
TxHmL Program services and, if applicable, non-TxHmL Program
services for which he or she may be eligible are sufficient to assure his
or her health and welfare in the community; and

(9) he or she lives in his or her own home or family’s home.

(b) An applicant or individual is financially eligible for the
TxHmL Program if he or she:

(1) is categorically eligible for Supplemental Security In-
come (SSI) benefits;

(2) has once been eligible for and received SSI benefits and
continues to be eligible for Medicaid as a result of protective coverage
mandated by federal law;

(3) is under age 19 and financially the responsibility of the
Texas Department of Protective and Regulatory Services (TDPRS), in
whole or in part (not to exceed Level II foster care payment), and being
cared for in a family foster home licensed or certified and supervised
by:

(A) TDPRS; or

(B) a licensed public or private nonprofit child placing
agency; or

(4) is amember of a family who receives fullMedicaid ben-
efits as a result of qualifying for Temporary Aid to Needy Families
(TANF).

§419.557. Calculation of Co-payment.
(a) The method for determining an individual’s or couple’s

co-payment is described in subsections (b) of this section and docu-
mented on the Texas Department of Human Services (TDHS) Medical
Assistance Only Worksheet.

(b) The co-payment amount is determined by TDHS and is the
individual’s or couple’s remaining income after all allowable expenses
have been deducted.

(1) The co-payment amount is applied only to the cost of
home and community-based services funded through the TxHmL Pro-
gram and specified on each individual’s IPC.
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(2) The co-payment must not exceed the cost of services
actually delivered.

(3) The co-payment must be paid by the individual or
couple, authorized representative, or trustee directly to the program
provider in accordance with the TDHS determination.

(4) When calculating the co-payment amount for an
individual or couple with incomes that exceed the maximum Personal
Needs Allowance the following are deducted:

(A) the Personal Needs Allowance which must be
equivalent to 300% of the current Supplemental Security Income
benefit;

(B) the cost of the maintenance needs of the individ-
ual’s or couple’s dependent children. This amount is equivalent to the
TANF basic monthly grant for children or a spouse with children, using
the recognizable needs amounts in the TANF Budgetary Allowances
Chart; and

(C) the costs incurred for medical or remedial care that
are necessary but are not subject to payment by Medicare, Medicaid, or
any other third party, including the cost of health insurance premiums,
deductibles, and co-insurance.

§419.558. Individual Plan of Care (IPC).

(a) An initial IPC must be developed for each applicant in ac-
cordance with §419.567 of this title (relating to Process for Enrollment)
and reviewed and revised for each individual whenever the individual’s
needs for services and supports change, but no less than annually, in
accordance with §419.568 of this title (relating to Revisions and Re-
newals of Individual Plans of Care (IPCs), Levels of Care (LOCs), and
Levels of Need (LONs) for Enrolled Individuals).

(b) The IPC must specify the type and amount of each service
component to be provided to the individual, as well as services and
supports to be provided by other non-TxHmL Program sources during
the IPC year. The type and amount of each service component must be
supported by:

(1) documentation that non-TxHmL Program sources for
the service component are unavailable and the service component sup-
plements rather than replaces natural supports or non-TxHmL Program
services;

(2) assessments of the individual that identify specific ser-
vice components necessary for the individual to continue living in the
community, to assure the individual’s health and welfare in the commu-
nity, and to prevent the individual’s admission to institutional services;
and

(3) documentation of the deliberations and conclusions of
the service planning team that the TxHmL Program service compo-
nents are necessary for the individual to live in the community; are
necessary to prevent his or her admission to institutional services, and
are sufficient, when combined with services or supports available from
non-TxHmL Program sources (if applicable), to assure the individual’s
health and welfare in the community.

(c) Prior to submission to the department, an individual’s IPC
must be signed and dated by the required service planning team mem-
bers indicating concurrence that the services recommended in the IPC
meet the requirements of subsection (b)(1)-(3) of this section.

(d) An individual’s IPC must be approved by the department
and is subject to review in accordance with §419.559 of this title (re-
lating to Department Review of Individual Plan of Care (IPC)).

(e) If the IPC is submitted for approval electronically, the sub-
mitted IPC must contain information identical to that on the signed
copy of the IPC.

§419.559. Department Review of Individual Plan of Care (IPC).

(a) The department may review supporting documentation
specified in §419.558(b) of this title (relating to Individual Plan of
Care (IPC)) at any time to determine if the type and amount of TxHmL
Program services specified in an IPC are appropriate. The service
coordinator must submit documentation supporting the IPC to the
department in accordance with the department’s request.

(b) The department may modify an IPC based on its review.

§419.560. Level of Care (LOC) Determination.

(a) The MRA must request an LOC determination for an ap-
plicant or individual by electronically submitting a completed MR/RC
Assessment to the department, indicating the recommended LOC. The
electronically transmitted MR/RC Assessment must contain informa-
tion identical to that on the signed MR/RC Assessment.

(b) An LOC determination must be made by the department in
accordance with §419.237(c) of this title (relating to Level of Care).

(c) Information on the MR/RC Assessment must be supported
by current data obtained from standardized evaluations and formal as-
sessments that measure physical, emotional, social, and cognitive fac-
tors.

(d) The MRA must maintain the signed MR/RC Assessment
and documentation supporting the recommended LOC in the appli-
cant’s or individual’s record.

(e) The department must approve and enter the appropriate
LOC into the automated billing and enrollment system or send written
notification to the service coordinator that an LOC has been denied.

(f) An LOC determination is valid for 364 calendar days after
the LOC effective date determined by the department.

§419.561. Lapsed Level of Care (LOC).

(a) To reinstate authorization for payment for days when ser-
vices were delivered to an individual without a current LOC determina-
tion, the MRAmust electronically submit to the department anMR/RC
Assessment for each period of time for which there was a lapsed LOC
according to department procedures.

(b) The MRA must maintain in the individual’s record:

(1) a copy of the individual’s most recent MR/RC Assess-
ment approved by department; and

(2) an MR/RC Assessment identical to that submitted in
accordance with subsection (a) of this section for each period of time
for which there was a lapsed LOC.

(c) The department will not grant a request for reinstatement
of an LOC determination:

(1) to establish program eligibility;

(2) to renew an LOC determination;

(3) to obtain an LOC determination for a period of time for
which an LOC has been denied;

(4) to revise an LON; or

(5) for a period of time for which an individual’s IPC is or
was not current.
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§419.562. Level of Need (LON) Assignment.
(a) The MRA must request the department to assign an LON

for an applicant or individual by electronically transmitting a com-
pleted MR/RC Assessment to the department, indicating the recom-
mended LON and, as appropriate, submitting supporting documenta-
tion in accordance with §419.563(b) and (c) of this title (relating to
Department Review of Level of Need (LON)).

(b) The MRA must maintain the applicant’s or individual’s
ICAP Assessment Booklet supporting the recommended LON in the
applicant’s or individual’s record and other documentation supporting
the requested LON which may include but is not limited to:

(1) the individual’s PDP, including the deliberations and
conclusions of the applicant’s or individual’s service planning team;

(2) assessments and interventions by qualified profession-
als; and

(3) behavioral intervention plans.

(c) If an LON 9 is recommended, theMRAmust maintain doc-
umentation that proves:

(1) the applicant or individual exhibits extremely danger-
ous behavior that could be life threatening to the applicant or individual
or to others;

(2) a written behavior intervention plan has been imple-
mented that meets department guidelines and is based on ongoing writ-
ten data, targets the extremely dangerous behavior with individualized
objectives, and specifies intervention procedures to be followed when
the extremely dangerous behavior occurs;

(3) management of the applicant’s or individual’s behavior
requires a person to exclusively and constantly supervise the individual
during the individual’s waking hours, which must be at least 16 hours
per day;

(4) the person supervising the individual has no other duties
or activities during the period of supervision; and

(5) the individual’s MR/RC Assessment if correctly scored
with a "2" in the Behavior section.

(d) The department must assign an LON for an individual
based on the individual’s ICAP service level score, information
reported on the individual’s MR/RC Assessment, and required sup-
porting documentation. Documentation supporting a recommended
LON must be submitted to the department in accordance with
department guidelines.

(e) The department must assign one of five LONs in accor-
dance with §409.507(d) of this title (relating to Level of Need Assign-
ment).

§419.563. Department Review of Level of Need (LON).
(a) The department may review a recommended or assigned

LON at any time to determine if it is appropriate. If the department
reviews an LON, documentation supporting the LON must be submit-
ted by the MRA to the department in accordance with the department’s
request. Based on its review, the department may modify an LON.

(b) If an LON 9 is requested, the department may review doc-
umentation supporting the requested LON.

(c) Documentation supporting a recommended LON de-
scribed in subsection (b) of this section must be submitted by the MRA
to the department in accordance with this subchapter and received
by the department within seven calendar days after the MRA has
electronically transmitted the recommended LON.

(d) Within 21 calendar days after receiving the supporting doc-
umentation, the department must:

(1) request additional documentation;

(2) electronically approve the recommended LON and es-
tablish the effective date; or

(3) send written notification that the recommended LON
has been denied.

(e) The department must review any additional documentation
submitted in accordance with the department’s request and electroni-
cally approve the recommended LON or send written notification to
the MRA that the recommended LON has been denied.

§419.565. Notification of Applicants Receiving General Revenue
Funded Services.

(a) At the direction of the department, an MRA must notify
a person who is receiving general revenue funded services from the
MRA and is identified by the department as potentially eligible for the
TxHmL Program, or the person’s LAR, that the person must seek en-
rollment in the TxHmL Program to continue receiving current services.

(b) The MRA must provide the person or LAR, and, unless
the LAR is a family member, at least one family member (if possi-
ble) both an oral and written explanation of the services and supports
for which the person may be eligible including the ICF/MR Program
(both state mental retardation facilities and community-based facili-
ties), other waiver programs under §1915(c) of the Social Security Act,
and other community-based services and supports.

(c) If the person or LAR chooses or declines participation in
the TxHmL Program, the MRA must notify the person or LAR that the
person’s name will remain on the HCS Program or MRLA Program
waiting list, as applicable, without change to the chronological date of
registration or may be placed on the applicable waiting list.

(d) If the person or LAR chooses participation in the TxHmL
Program, the person or LAR must document his or her choice of
TxHmL Program services over ICF/MR Program services or other
services using the department’s Verification of Freedom of Choice
form.

(e) The MRA must retain the person’s completed Verification
of Freedom of Choice form in the applicant’s record.

(f) Copies of the Verification of Freedom of Choice form are
available by contacting the Texas Department of Mental Health and
Mental Retardation, Office of Medicaid Administration, P.O. Box
12668, Austin, Texas 78711-2668.

§419.566. Notification of Applicants Registered on Waiver Program
Waiting Lists.

(a) Upon written notification by the department of a TxHmL
Program vacancy in the MRA’s local service area, the MRA notifies
the applicant whose name is first on the waiting list for, as applica-
ble, the HCS Program as maintained by the MRA in accordance with
§419.165 of this title (relating toMaintenance of HCS ProgramWaiting
List) or the MRLA Program as maintained by the MRA in accordance
with §409.523 of this title (relating to Maintenance of MRLA Program
Waiting List) of the vacancy.

(b) If an applicant or LAR is offered a program vacancy in ac-
cordance with this section, the MRA must provide the applicant, the
applicant’s LAR, and, if the LAR is not a family member, at least one
family member (if possible) both an oral and a written explanation of
the services and supports for which the applicant may be eligible in-
cluding the ICF/MR Program (both state mental retardation facilities
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and community-based facilities), other waiver programs authorized un-
der §1915(c) of the Social Security Act, and other community-based
services and supports.

(c) If an applicant or LAR chooses or declines participation
in the TxHmL Program, the MRA must notify the applicant or LAR
that the applicant’s name will remain on the HCS Program or MRLA
Programwaiting list, as applicable, without change to the chronological
date of registration.

(d) An applicant or LAR must document his or her choice of
TxHmL Program services over ICF/MR Program services or other ser-
vices using the department’s Verification of Freedom of Choice form.

(e) The MRA must retain in the applicant’s record:

(1) the Verification of Freedom of Choice form document-
ing the applicant’s or the LAR’s choice of services; and

(2) any correspondence related to the offer of a program
vacancy.

(f) Copies of the Verification of Freedom of Choice form are
available by contacting the Texas Department of Mental Health and
Mental Retardation, Office of Medicaid Administration, P. O. Box
12668, Austin, Texas 78711-2668.

§419.567. Process for Enrollment.

(a) If an applicant or the LAR chooses participation in the
TxHmL Program, the MRA must assign a service coordinator who
develops, in conjunction with the service planning team, a person-di-
rected plan (PDP). At a minimum, the PDPmust include the following:

(1) a description of the services and supports the applicant
requires to continue living in his or her own home or family home;

(2) a description of the applicant’s current existing natural
supports and non-TxHmL Program services that will be available if the
applicant is enrolled in the TxHmL Program;

(3) a description of individual outcomes to be achieved
through TxHmL Program service components and justification for
each service component to be included in the IPC;

(4) documentation that the type and amount of each ser-
vice component included in the applicant’s IPC do not replace existing
natural supports or non-TxHmL Program sources for the service com-
ponents for which the applicant may be eligible; and

(5) a description of actions and methods to be used to reach
identified service outcomes, projected completion dates, and person(s)
responsible for completion.

(b) The MRA must compile and maintain information neces-
sary to process the applicant’s or LAR’s request for enrollment in the
TxHmL Program.

(1) The MRA must complete an MR/RC Assessment.

(A) The MRA must:

(i) determine or validate a determination that the ap-
plicant has mental retardation in accordance with Chapter 415, Sub-
chapter D of this title (relating to Diagnostic Eligibility for Services
and Supports -- Mental Retardation Priority Population and Related
Conditions); or

(ii) verify that the individual has been diagnosed
by a licensed physician as having a related condition as defined in
§419.203 of this title (relating to Definitions).

(B) The MRA must administer the Inventory for
Client and Agency Planning (ICAP) or validate a current ICAP and

recommend an LON assignment to the Department in accordance with
§419.562 of this title (relating to Level of Need (LON) Assignment).

(2) The MRA must develop a proposed IPC with the appli-
cant or the LAR based on the PDP and §419.555 of this title (relating
to Definitions of TxHmL Program Service Components).

(c) For applicants notified of a program vacancy in accordance
with §419.566 of this title (relating to Notification of Applicants Reg-
istered on Waiver Program Waiting Lists), the MRA will inform the
applicant or the LAR of all available TxHmL program providers in the
local service area. The MRA will:

(1) provide information to the applicant or the LAR regard-
ing all TxHmL Program providers in the MRA’s local service area;

(2) review the proposed IPC with potential TxHmL Pro-
gram providers selected by the applicant or the LAR;

(3) arrange for meetings/visits with potential TxHmL Pro-
gram providers as desired by the applicant or the LAR;

(4) assure that the applicant’s or LAR’s choice of a TxHmL
Program provider is documented, signed by the individual or the LAR,
and retained by the MRA in the applicant’s record; and

(5) negotiate/finalize the proposed IPC with the selected
TxHmL Program provider.

(d) When the selected TxHmL Program provider has agreed to
deliver those services delineated on the IPC, the MRA will transmit the
enrollment information to the department. The department will notify
the applicant or the LAR, the selected TxHmL Program provider, and
the MRA of its approval or denial of the applicant’s program enroll-
ment based on the eligibility criteria described in §419.556 (relating to
Eligibility Criteria).

(e) Upon receipt of the department’s approval of the enroll-
ment of a person described in §419.565 (relating to Notification of
Applicants Receiving General Revenue Funded Services), the MRA
must inform the person or LAR of the person’s option to transfer at
any time to another TxHmL Program provider and, if requested, pro-
vide information to the person or the LAR regarding all TxHmL Pro-
gram providers in the MRA’s local service area. If the person or LAR
chooses to transfer to another TxHmLProgram provider, the service co-
ordinator must assist the person or LAR in accordance with §419.569
of this title (relating to Coordination of Transfers).

(f) If a selected TxHmL Program provider initiates ser-
vices prior to the department’s notification of enrollment approval,
the program provider may not be reimbursed in accordance with
§419.573(k)(11) of this title (relating to Provider Reimbursement).

§419.568. Revisions and Renewals of Individual Plans of Care
(IPCs), Levels of Care (LOCs), and Levels of Need (LONs) for
Enrolled Individuals.

(a) At least annually, and prior to the expiration of an individ-
ual’s IPC, the service planning team and the TxHmL Program provider
must review the PDP and IPC to determine whether individual out-
comes and services previously identified remain relevant.

(1) The service coordinator, in collaboration with the ser-
vice planning team, will initiate revisions to the IPC in response to
changes in the individual’s needs and identified outcomes as docu-
mented in the current PDP.

(2) The service coordinator must submit annual reviews
and necessary revisions of the IPC to the department for approval and
retain documentation as described in §419.567 of this title (relating to
Process for Enrollment) and §419.558 of this title (relating to Individ-
ual Plan of Care (IPC)).

PROPOSED RULES October 4, 2002 27 TexReg 9265



(b) The service coordinator must submit annual evaluations of
LOC or revisions of LOC to the department for approval in accordance
with §419.560 of this title (relating to Level of Care (LOC) Determi-
nation).

(c) The MRA must re-administer the ICAP to an individual in
accordance with paragraph (1) of this subsection and must submit an
MR/RC Assessment to the department recommending a revision of the
individual’s LON assignment if the ICAP results indicate a change of
the individual’s LON assignment may be appropriate.

(1) The ICAP must be re-administered three years after an
individual’s enrollment and every third year thereafter unless, prior to
that date:

(A) changes in the individual’s functional skills or be-
havior occur that are not expected to be of short duration or cyclical in
nature; or

(B) the individual’s skills and behavior are inconsistent
with the individual’s assigned LON.

(2) As appropriate, the service coordinator must submit
supporting documentation to the department in accordance with
§419.563 (relating to Department Review of Level of Need (LON)).

(3) The MRA must retain in the individual’s record results
and recommendations of individualized assessments and other perti-
nent records documenting the recommended LON assignment.

§419.569. Coordination of Transfers.
(a) An individual moving to the local service area of a differ-

ent MRA or the LAR may request to transfer to a TxHmL Program
provider in the new service area. The service coordinator from the re-
ceiving MRA must:

(1) coordinate with the individual or LAR and the current
MRA to facilitate selection of a TxHmL Program provider in the re-
ceiving area;

(2) provide information to assist the individual or LAR re-
garding TxHmL Program providers in the area;

(3) determine an effective date for the transfer in conjunc-
tion with the individual or LAR, the current TxHmL Program provider,
and the receiving TxHmL Program provider; and

(4) review the current IPC with the individual or LAR and
the receiving TxHmL Program provider and negotiate and finalize the
IPC.

(b) If an individual or LAR chooses to transfer to a TxHmL
Program provider within the current MRA’s local service area, the ser-
vice coordinator must:

(1) coordinate with the individual or LAR, the current
TxHmL Program provider, and the receiving TxHmL Program
provider to facilitate the transfer;

(2) review the current IPC with the individual or LAR and
the receiving TxHmL Program provider and initiate any changes, if
needed; and

(3) determine an effective date for transfer in conjunction
with the individual or LAR, current TxHmL Program provider and the
receiving TxHmL Program provider.

(c) An individual’s IPC year will not be changed upon transfer
to another TxHmL Program provider.

§419.570. Permanent Discharge from the TxHmL Program.
(a) Within ten working days of a proposed permanent dis-

charge of an individual, the service coordinator must submit a written

request containing the following information to the department and
provide a copy of the request to the individual or LAR:

(1) justification for the permanent discharge; and

(2) a discharge plan documenting, as appropriate:

(A) that the individual or LAR was informed of the in-
dividual’s option to transfer to another program provider and the conse-
quences of permanent discharge for receiving future TxHmL Program
services; and

(B) the service linkages that are in place following the
individual’s discharge from the TxHmL Program.

(b) The department may approve an individual’s discharge
from the TxHmL Program if:

(1) the individual no longer meets the eligibility criteria
specified in §419.556 of this title (relating to Eligibility Criteria);

(2) the individual or LAR requests permanent discharge;

(3) the individual or LAR refuses to cooperate in the de-
livery or planning of services as documented by the TxHmL Program
provider and the service coordinator; or

(4) the individual’s service planning team determines that
the individual no longer requires TxHmL Program services to maintain
his or her residence in the community.

(c) If the department approves the request for permanent dis-
charge, the department must send a written discharge notification to the
individual or LAR, the TxHmL Program provider, and the MRA indi-
cating the effective date of the discharge and the individual’s right to a
fair hearing in accordance with §419.571 of this title (relating to Fair
Hearings).

§419.571. Fair Hearings.
An applicant or individual whose request for eligibility for the TxHmL
Program is denied or is not acted upon with reasonable promptness, or
whose TxHmL Program services have been terminated, suspended, or
reduced by the department, or the applicant’s or individual’s LAR is
entitled to a fair hearing in accordance with Chapter 419, Subchapter
G of this title (relating to Medicaid Fair Hearings).

§419.572. Other Program Provider Requirements.
Program providers must comply with requirements of the Om-
nibus Budget Reconciliation Act of 1990, 42 United States Code
§1396a(w)(1), regarding advanced directives under state plans for
medical assistance.

§419.573. Provider Reimbursement.
(a) The department will pay the program provider for service

components as follows:

(1) community support, nursing, respite, day habilitation,
employment assistance, supported employment, behavioral support,
and specialized therapies are paid for in accordance with the reim-
bursement rate for the specific service component; and

(2) adaptive aids, minor home modifications, and dental
services are paid for based on the actual cost of the item or service
and an allowed requisition fee.

(b) The program provider must accept the department’s pay-
ment for a service component as payment in full for the service com-
ponent.

(c) If the program provider disagrees with the enrollment date
of an individual as determined by the department, the program provider
must notify the department in writing of its disagreement, including
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the reasons for the disagreement, within 180 days after the end of the
month in which the provider receives the enrollment approval letter.
The department will review the information submitted by the program
provider and notify the program provider of its determination regarding
the individual’s enrollment date.

(d) The program provider must prepare and submit claims for
service components in accordance with this subchapter, the TxHmL
Provider Agreement, and the TxHmL Service Definitions and Billing
Guidelines.

(e) The program provider must submit an initial claim for a
service component as follows:

(1) community support, nursing, respite, day habilitation,
employment assistance, supported employment, behavioral support,
and specialized therapies must be electronically transmitted to the
department via the automated enrollment and billing system; and

(2) adaptive aids, minor home modifications, and dental
services must be submitted in writing to the department for entry into
the automated enrollment and billing system.

(f) The program provider must submit a claim for a service
component to the department by the latest of the following dates:

(1) within 95 calendar days after the end of the month in
which the service component was provided;

(2) within 45 calendar days after the date of the enrollment
approval letter issued by the department; or

(3) within 95 calendar days after the end of the month in
which the program provider obtains from the MRA a dated response
from a non-TxHmL Program source for which the individual may be
eligible, refusing or denying a correctly submitted request for payment
for or provision of the service component.

(g) If an individual is temporarily or permanently discharged
from the TxHmL Program, the program provider may submit a claim
for a service component provided on the day of the individual’s dis-
charge.

(h) If the department rejects a claim for adaptive aids, minor
home modifications, or dental services, the program provider may sub-
mit a corrected claim to the department. The corrected claim must be
received by the department within 180 days after the end of the month
in which the service component was provided or within 45 days after
the date of the notification of the rejected claim, whichever is later.

(i) If the program provider submits a claim for an adaptive aid
or dental services, the program provider must submit documentation
obtained from the MRA demonstrating that sources of payment other
than the TxHmL Program for which the individual may be eligible,
including Medicare, Medicaid (such as Texas Health Steps and Home
Health), a state rehabilitation agency, the public school system, and
private insurance, denied a request for payment. Such documentation
must include evidence that a proper, complete, and timely request for
payment or provision of the service component was made to the other
payment source and that payment or provision of the service was de-
nied.

(j) If the program provider submits a claim for an adaptive aid
that costs $500 or more or for a minor home modification that costs
$1,000 or more, the program provider must submit an individualized
assessment conducted by a professional qualified to assess whether the
aid or modification is necessary and appropriate to address the individ-
ual’s needs and other documentation in accordance with department
instructions.

(k) The department will not pay the program provider for a
service component or will recoup any payments made to the program
provider for a service component if:

(1) the individual receiving the service component was, at
the time the service component was provided, ineligible for the TxHmL
Program orMedicaid benefits, or was an inpatient of a hospital, nursing
facility, or ICF-MR;

(2) the service component was not included on the signed
and dated IPC of the individual in effect at the time the service compo-
nent was provided;

(3) the service component provided did not meet the ser-
vice definition as described in §419.555 of this title (relating to Defi-
nitions of TxHmL Program Service Components) or was not provided
in accordance with the TxHmL Service Definitions and Billing Guide-
lines;

(4) the service component was not documented in accor-
dance with the TxHmL Service Definitions and Billing Guidelines;

(5) the claim for the service component was not prepared
and submitted in accordance with the TxHmL Service Definitions and
Billing Guidelines;

(6) documentation as required by subsection (j) of this sec-
tion was not submitted by the program provider;

(7) the department determines that the service component
would have been paid for by a source other than the TxHmL Program;

(8) the service component was provided by a service
provider who did not meet the qualifications to provide the service
component as described in the TxHmL Service Definitions and Billing
Guidelines;

(9) the service component was not provided in accordance
with a signed and dated IPC meeting the requirements set forth in
§419.558 of this title (relating to Individual Plan of Care (IPC);

(10) the service component was not provided in accordance
with the PDP;

(11) the service component was provided prior to the indi-
vidual’s enrollment date into the TxHmL Program; or

(12) the service component was not provided.

(l) The program provider must refund to the department any
overpayment made to the program provider within 60 days after the
program provider’s discovery of the overpayment or receipt of a notice
of such discovery from the department, whichever is earlier.

(m) Payments by the department to a program provider will
not be withheld in the event the MRA erroneously fails to submit a re-
newal of an enrolled individual’s LOC or IPC and the program provider
continues to provide services in accordance with the most recent IPC
as approved by the department.

§419.574. Record Retention.
(a) A program provider must retain original records described

in this subchapter necessary to disclose the extent of the service com-
ponents provided by the program provider or required by the program
provider agreement and, on request, provide the department, at no cost
to the department, any such records and any information regarding
claims filed by the program provider until the latest of the following
occurs:

(1) six years elapse from the date the records were created;

(2) any audit exception or litigation involving the records
is resolved; or
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(3) the individual becomes 21 years of age.

(b) AnMRAmust retain original records described in this sub-
chapter necessary to disclose the extent of the services provided to the
individual and, on request, provide the department, at no cost to the de-
partment, any such records until the latest of the following occurs:

(1) six years elapse from the date the records were created;

(2) any audit exception or litigation involving the records
is resolved; or

(3) the individual becomes 21 years of age.

§419.575. Provider’s Right to Administrative Hearing.
A program provider may request an administrative hearing in accor-
dance with Chapter 409, Subchapter B of this title (relating to Adverse
Actions), if the department takes or proposes to take the following ac-
tion:

(1) vendor hold;

(2) contract termination;

(3) recoupment of payments made to the program provider;
or

(4) denial of a program provider’s request for payment.

§419.576. Program Provider Certification and Review.
(a) The program provider must be in continuous compliance

with the certification principles contained in this subchapter.

(b) The department conducts an on-site certification review of
the program provider to evaluate evidence of the program provider’s
compliance with certification principles. Based on its review, the de-
partment takes action as described in §419.577 of this title (relating to
Corrective Action and Program Provider Sanctions).

(c) Following the initial on-site certification review by the
department, conducted in accordance with Chapter 419, Subchapter
Q of this title (relating to Enrollment of Medicaid Waiver Program
Providers), the department conducts an on-site certification review at
least annually.

(d) The department certifies a program provider for a period
of 365 calendar days after the date of an initial or annual certification
review.

(e) The department may conduct announced or unannounced
reviews of the program provider at any time.

(f) During any review, including a follow-up review or a re-
view in which corrective action from a previous review is being eval-
uated, the department may review the TxHmL Program services pro-
vided to any individual to determine if the program provider is in com-
pliance with the certification principles.

(g) The department conducts an exit conference at the end of
all on-site reviews, at a time and location determined by the department,
to inform the program provider of the department’s findings, determi-
nation, any proposed actions, and any actions required of the program
provider.

§419.577. Corrective Action and Program Provider Sanctions.
(a) If the department determines that the program provider is

in compliance with all certification principles at the end of the review
exit conference, the department certifies the program provider and no
action by the program provider is required.

(b) If the department determines that the program provider is
out of compliance with 10% or fewer of the certification principles at

the end of the review exit conference, but the program provider is in
compliance with all principles found out of compliance in the previous
review, the program provider must submit a corrective action plan to the
department within 14 calendar days after the program provider receives
the department’s certification report.

(1) The corrective action plan must specify a date by which
corrective action will be completed, and such date must be no later than
90 calendar days after the certification review exit conference.

(2) If the program provider submits a corrective action plan
in accordance with this subsection and the plan is approved by the de-
partment, the department certifies the program provider. The depart-
ment evaluates the program provider’s required corrective action dur-
ing the department’s first review of the program provider after the cor-
rective action completion date.

(3) If the program provider does not submit a corrective
action plan in accordance with this subsection or the plan is not ap-
proved by the department, the department initiates termination of the
program provider’s program provider agreement, implements vendor
hold against the program provider and, in conjunction with the local
MRA, coordinates the provision of alternate services for the individu-
als receiving TxHmL Program services from the program provider.

(c) If the department determines that the program provider is
out of compliance with ten percent or fewer of the certification princi-
ples at the end of the review exit conference, including any principles
found out of compliance in the previous review, the department:

(1) certifies the program provider, if the program provider:

(A) presents evidence before the end of the current cer-
tification period that it is in compliance with all principles found out of
compliance in the previous review; and

(B) submits a corrective action plan in accordance with
subsection (b) of this section addressing any new principles found out
of compliance; or

(2) does not certify the program provider and initiates ter-
mination of the program provider’s program provider agreement, if the
provider does not:

(A) present evidence before the end of the current cer-
tification period that it is in compliance with all principles found out of
compliance in the previous review; and

(B) submit a corrective action plan in accordance with
subsection (b) of this section addressing any new principles found out
of compliance.

(d) If the department determines that the program provider is
out of compliance with between 10 and 20% of the certification princi-
ples at the end of the review exit conference, including any principles
found out of compliance in the previous review, the department does
not certify the program provider and applies Level I sanctions against
the program provider.

(1) Under Level I sanctions, the program provider must
complete corrective action within 30 calendar days after the review exit
conference; and the department conducts an on-site follow-up review
within 30 to 45 calendar days after the review exit conference.

(2) Based on the results of the follow-up review, the depart-
ment:

(A) certifies the program provider, if the department de-
termines that the program provider is in compliance, by the end of the
follow-up review exit conference, with the principles found out of com-
pliance; or
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(B) denies certification of and implements vendor hold
against the program provider if the department determines that the pro-
gram provider is not in compliance, by the end of the follow-up review
exit conference, with the principles found out of compliance.

(3) If the department implements vendor hold against the
provider, the department conducts a second on-site follow-up review
between 30 and 45 calendar days from the effective date of the vendor
hold. Based on the results of the review, the department:

(A) certifies the program provider and removes the ven-
dor hold if the department determines that the program provider is in
compliance, by the end of the follow-up review exit conference, with
the principles found out of compliance; or

(B) denies certification of the program provider and ini-
tiates termination of the program provider’s program provider agree-
ment if the department determines that the program provider is not in
compliance, by the end of the follow-up review exit conference, with
the principles found out of compliance.

(e) If the department determines that the program provider is
out of compliance, at the end of the review exit conference, with twenty
or more percent of the certification principles, including any principles
found out of compliance in the previous review, the department does
not certify the program provider, implements vendor hold, and applies
Level II sanctions against the program provider.

(1) Under Level II sanctions:

(A) the program provider must complete corrective ac-
tion within 30 calendar days after the review exit conference; and

(B) the department conducts an on-site follow-up re-
view within 30 to 45 calendar days after the required correction date.

(2) Based on the results of the follow-up review, the depart-
ment:

(A) certifies the program provider and removes the ven-
dor hold, if the department determines that the program provider is in
compliance, by the end of the follow-up review exit conference, with
all principles found out of compliance; or

(B) denies certification of the program provider and ini-
tiates termination of the program provider’s program provider agree-
ment if the department determines that the program provider is not in
compliance, by the end of the follow-up review exit conference, with
all principles found out of compliance.

(f) Notwithstanding subsections (b)-(e) of this section, if the
department determines that a hazard to the health, safety, or welfare
of one or more individuals exists and the hazard is not eliminated
before the end of the review exit conference, the department denies
certification of the program provider, initiates termination of the
program provider’s program provider agreement, implements vendor
hold against the program provider, and, in conjunction with the local
MRA, coordinates the provision of alternate services for individuals
receiving TxHmL Program services from the program provider. A
hazard to health, safety or welfare is any condition that could result in
life-threatening harm, serious injury, or death of an individual or other
person within 48 hours. If hazards are identified by the department
during a review and the program provider corrects the hazards before
the end of the review exit conference, the correction will be designated
in the department’s report of the review.

(g) Notwithstanding subsections (b)-(e) of this section, if the
department determines that a program provider’s failure to comply with
one or more of the certification principles is of a serious or pervasive
nature, the department may, at its discretion, take any action described

in this section against the program provider. Serious or pervasive fail-
ure to comply includes but is not limited to conditions that have po-
tentially dangerous consequences for individuals served by the pro-
gram provider or conditions that affect a large percentage of individuals
served by the program provider.

§419.578. Program Provider Certification Principles: Service De-
livery.

(a) A program provider must serve eligible applicants or indi-
viduals who select the provider unless the program provider’s enroll-
ment has reached the enrollment capacity stated in its provider agree-
ment.

(b) The program provider must maintain a separate record for
each individual enrolled with the provider. The individual’s record
must include:

(1) a copy of the individual’s current PDP as provided by
the MRA; and

(2) a copy of the individual’s current IPC as provided by
the MRA.

(c) The program provider must:

(1) participate as a member of the service planning team, if
requested by the individual or LAR;

(2) develop, in conjunction with the individual, the indi-
vidual’s family or LAR written support methodologies that describe
actions and methods to be used to accomplish outcomes identified in
the PDP; and

(3) at least 14 calendar days prior to the implementation
date of the IPC, submit such methodologies to the service coordinator.

(d) The program provider must assure that service provision is
accomplished in accordance with the individual’s PDP and the support
methodologies described in subsection (c)(2) of this section.

(e) The program provider must assure that services and sup-
ports provided to an individual assist the individual to achieve the out-
comes identified in the PDP.

(f) The program provider must assure that an individual’s
progress or lack of progress toward achieving his or her identified
outcomes is documented in observable, measurable terms that directly
relate to the specific outcome addressed, and that such documentation
is available for review by the service coordinator.

(g) The program provider must communicate to the individ-
ual’s service coordinator changes needed to the individual’s PDP or
IPC as such changes are identified by the program provider or commu-
nicated to the program provider by the individual or LAR.

(h) The program provider must assure that an individual who
performs work for the program provider is paid at a wage level com-
mensurate with that paid to persons without disabilities who would oth-
erwise perform that work. The program provider must comply with lo-
cal, state, and federal employment laws and regulations.

(i) The program provider must assure that an individual pro-
vides no training, supervision, or care to other individuals unless he or
she is qualified and compensated in accordance with local, state and
federal regulations.

(j) The program providermust assure that individuals who pro-
duce marketable goods and services during habilitation activities are
paid at a wage level commensurate with that paid to persons without
disabilities who would otherwise perform that work. Compensation
must be paid in accordance with local, state, and federal regulations.
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(k) The program provider must offer an individual opportuni-
ties for leisure time activities, vacation periods, religious observances,
holidays, and days off, consistent with the individual’s choice and the
routines of other members of the community.

(l) The program provider must offer an individual of retire-
ment age opportunities to participate in activities appropriate to indi-
viduals of the same age and provide supports necessary for the individ-
ual to participate in such activities consistent with the individual’s or
LAR’s choice and the individual’s PDP.

(m) The program provider must offer an individual choices
and opportunities for accessing and participating in community activ-
ities including employment opportunities and experiences available to
peers without disabilities and provide supports necessary for the indi-
vidual to participate in such activities consistent with an individual’s
or LAR’s choice and the individual’s PDP.

(n) The program provider must provide all TxHmL Program
service components:

(1) authorized in an individual’s IPC;

(2) in accordance with the applicable service component
definition as specified in §419.555(a)-(j) of this title (relating to Defi-
nitions of TxHmL Program Service Components); and

(3) in accordance with an individual’s PDP.

(o) If respite is provided in a location other than an individual’s
family home, the location must be acceptable to the individual or LAR
and provide an accessible, safe, and comfortable environment for the
individual that promotes the health and welfare of the individual.

(1) Respite may be provided in the residence of another
individual receiving TxHmL Program services or similar services if the
program provider has obtained written approval from the individuals
living in the residence or their LARs and:

(A) no more than three individuals receiving TxHmL
Program services and other persons receiving similar services are pro-
vided services at any one time; or

(B) no more than four individuals receiving TxHmL
Program services and other persons receiving similar services are
provided services in the residence at any one time and the residence
is approved in accordance with §409.542 of this title (relating to
TDMHMR Approval of Residences).

(2) Respite may be provided in a respite facility if the pro-
gram provider provides or intends to provide respite to more than three
individuals receiving TxHmL Program services or persons receiving
similar services at the same time; and

(A) the program provider has obtained written approval
from the local fire authority having jurisdiction stating that the facility
and its operation meet the local fire ordinances; and

(B) the program provider obtains such written approval
from the local fire authority having jurisdiction on an annual basis.

(3) Respite must not be provided in an institution such as
an ICF/MR, skilled nursing facility, or hospital.

§419.579. Certification Principles: Qualified Personnel.
(a) The program provider must assure the continuous avail-

ability of trained and qualified employees and contractors to provide
the service components in an individual’s IPC.

(b) The program provider must comply with applicable laws
and regulations to assure that:

(1) its operations meet necessary requirements; and

(2) its employees or contractors possess legally necessary
licenses, certifications, registrations, or other credentials and are in
good standing with the appropriate professional agency before per-
forming any function or delivering services.

(c) The program provider must employ or contract with a
service provider of the individual’s or LAR’s choice if that service
provider:

(1) is qualified to provide the service component;

(2) will provide the service within the direct services por-
tion of the applicable TxHmL Program rate; and

(3) will contract with or be employed by the program
provider.

(d) The program provider must implement and maintain a plan
for initial and periodic training of personnel that assures personnel are:

(1) trained and qualified to deliver services as required by
the current needs and characteristics of the individual to whom they
deliver services;

(2) knowledgeable of:

(A) acts that constitute abuse, neglect, or exploitation of
an individual, as defined in 40 TAC Chapter 711, Subchapter A (relat-
ing to Introduction);

(B) the requirement to report acts of abuse, neglect,
or exploitation, or suspicion of such acts, to the Texas Department
of Protective and Regulatory Services (TDPRS) in accordance with
§419.580(e) of this title (relating to Certification Principles: Quality
Assurance); and

(C) methods to prevent the occurrence of abuse,
neglect, and exploitation.

(e) The program provider must implement and maintain per-
sonnel practices that safeguard individuals against infectious and com-
municable diseases.

(f) The program provider must prevent:

(1) conflicts of interest between program provider person-
nel and individuals;

(2) financial impropriety toward individuals;

(3) abuse, neglect, or exploitation of an individual; and

(4) threats of harm or danger toward an individual’s pos-
sessions.

(g) The program provider must employ or contract with a per-
son who has a minimum of three years work experience in planning
and providing direct services to people with mental retardation or other
developmental disabilities, as verified by written professional refer-
ence(s), to oversee the provision of direct services to individuals.

(h) The program provider must assure that the provider
of community support, day habilitation, employment assistance,
supported employment, or respite has a high school diploma or its
equivalent and that transportation is provided in accordance with
applicable state laws.

(i) The program provider must assure that at least one of the
following service components is provided by a person who is employed
by, not contracting with, the program provider:

(1) community support;

(2) day habilitation;
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(3) supported employment; or

(4) respite.

(j) The program provider must assure that dental treatment is
provided by a dentist currently licensed by the Texas State Board of
Dental Examiners.

(k) The program provider must assure that nursing is provided
by a nurse who is currently:

(1) licensed as a registered nurse by the Board of Nurse
Examiners for the State of Texas; or

(2) licensed as a vocational nurse by the Board of Voca-
tional Nurse Examiners for the State of Texas.

(l) The program provider must assure that adaptive aids meet
applicable standards of manufacture, design, and installation.

(m) The program provider must assure that the provider of be-
havioral support is currently:

(1) licensed as a psychologist by the Texas Board of Psy-
chological Examiners;

(2) certified as a TDMHMR-certified psychologist in ac-
cordance with §415.161 of this title (relating to TDMHMR-certified
psychologists); or

(3) certified as a behavioral analyst by the Behavior Ana-
lyst Certification Board, Inc.

(n) The program provider must assure that minor home modi-
fications are delivered by contractors who provide the service in accor-
dance with state and local building codes and other applicable regula-
tions.

(o) The program provider must assure that a provider of spe-
cialized therapies is licensed by the appropriate State of Texas licensing
authority for the specific therapeutic service provided by the provider.

(p) The program provider must comply with THSC, Chapters
250 and 253, including, but not limited to, taking the following action
regarding certain applicants, employees and contractors:

(1) obtain criminal history record information that relates
to the applicant, employee, or contractor and refrain from employing
or contracting with, or immediately discharge, a person who has been
convicted of an offense that bars employment under THSC, §250.006,
or an offense that the program provider determines is a contraindication
to the person’s employment or contract with the program provider;

(2) search the Nurse Aide Registry maintained by the Texas
Department of Human Services in accordance with THSC, Chapter
250, and refrain from employing or contracting with, or immediately
discharge, a person who is designated in the registry as having abused,
neglected, or mistreated a consumer of a facility or has misappropri-
ated a consumer’s property; and

(3) search the Employee Misconduct Registry maintained
by the Texas Department of Human Services in accordance with THSC,
Chapter 253, and refrain from employing or contracting with, or imme-
diately discharge, a person who is designated in the registry as having
abused, neglected, or exploited a consumer or has misappropriated a
consumer’s property.

§419.580. Certification Principles: Quality Assurance.

(a) The program provider must comply with the following
obligations and, at the time of an individual’s enrollment or a change
in an individual’s legal status, inform the individual or LAR of these
obligations:

(1) to assist the individual or LAR in understanding the re-
quirements for participation in the TxHmL Program and include the
individual or LAR in planning service provision and any changes to
the plan for service provision if changes become necessary;

(2) to assist and cooperate with the individual’s or LAR’s
request to transfer to another TxHmL Program provider;

(3) to assist the individual to access public accommoda-
tions or services available to all citizens;

(4) to assist the individual to manage his or her financial af-
fairs upon documentation of the individual’s or LAR’s written request
for such assistance;

(5) to assure that any restriction affecting the individual is
approved by the individual’s service planning team prior to the impo-
sition of the restriction;

(6) to inform the individual or LAR about the individual’s
health, mental condition, and related progress;

(7) to inform the individual or LAR of the name and quali-
fications of any person serving the individual and the option to choose
among various available service providers;

(8) to provide the individual or LAR access to TxHmL Pro-
gram records, including, if applicable, financial records maintained on
the individual’s behalf, about the individual and the delivery of services
by the program provider to the individual;

(9) to assist the individual to communicate by phone or by
mail during the provision of TxHmL Program services;

(10) to assist the individual, as specified in the individual’s
PDP, to attend religious activities as chosen by the individual or LAR;

(11) to assure the individual is free from unnecessary re-
straints during the provision of TxHmL Program services;

(12) to regularly inform the individual or LAR about the
individual’s or program provider’s progress or lack of progress made
in the implementation of the PDP;

(13) to receive and act on complaints about the program
services provided by the program provider;

(14) to assure that the individual is free from abuse, neglect,
or exploitation by program provider personnel;

(15) to provide active, individualized assistance to the in-
dividual or LAR in exercising the individual’s rights and exercising
self-advocacy including but not limited to:

(A) making complaints;

(B) registering to vote;

(C) obtaining citizenship information and education;

(D) obtaining professional advocacy services by orga-
nizations such as Texas Arc or Advocacy, Inc.; and

(E) obtaining information regarding legal guardianship.

(16) to provide the individual privacy during treatment and
care of personal needs;

(17) to include the individual’s LAR in decisions involving
the planning and provision of TxHmL Program services; and

(18) to inform the individual or LAR of how to complain
to the department or the MRA when the program provider’s resolution
of a complaint is unsatisfactory to the individual or LAR, including
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the department’s telephone number to initiate complaints (1-800-252-
8154) or the MRA telephone number to initiate complaints.

(b) The program provider must make available all records, re-
ports, and other information related to the delivery of TxHmL Program
services as requested by the department, other authorized agencies, or
CMS and deliver such items, as requested, to a specified location.

(c) At least annually, the program provider must conduct a sat-
isfaction survey of individuals, their families, and LARs, and take ac-
tion regarding any areas of dissatisfaction.

(d) The program provider must publicize and make available
a process for receiving complaints, and maintain a record of verifiable
resolutions of complaints received from:

(1) individuals, their families, or LARs;

(2) the MRA;

(3) the program provider’s personnel or service providers;
and

(4) the general public.

(e) The program provider must assure that:

(1) the individual and the LAR are informed of how
to report allegations of abuse, neglect, or exploitation to TDPRS
and are provided with the TDPRS toll-free telephone number
(1-800-647-7418) in writing; and

(2) all program provider personnel:

(A) are instructed to report to TDPRS immediately, but
not later than one hour after having knowledge or suspicion, that an
individual has been or is being abused, neglected, or exploited; and

(B) are provided with the TDPRS toll-free telephone
number (1-800-647-7418) in writing; and

(C) report suspected abuse, neglect or exploitation as
instructed.

(f) Upon suspicion that an individual has been or is being
abused, neglected, or exploited or notification of an allegation of abuse,
neglect or exploitation, the program provider must take necessary
actions to secure the safety of the alleged victim, including but not
limited to:

(1) obtaining immediate and on-going medical and other
appropriate supports for the alleged victim, as necessary;

(2) restricting access by the alleged perpetrator of the
abuse, neglect or exploitation to the alleged victim or other individuals
pending investigation of the allegation, when an alleged perpetrator is
an employee or contractor of the program provider; and

(3) notifying, as soon as possible but no later than 24 hours
after the program provider reports or is notified of an allegation, the al-
leged victim, the alleged victim’s LAR, and the MRA of the allegation
report and the actions that have been or will be taken.

(g) The program provider personnel must cooperate with the
TDPRS investigation of an allegation of abuse, neglect, or exploitation,
including but not limited to:

(1) providing complete access to all TxHmL Program ser-
vice sites owned, operated, or controlled by the program provider;

(2) providing complete access to individuals and program
provider personnel;

(3) providing access to all records pertinent to the investi-
gation of the allegation; and

(4) preserving and protecting any evidence related to the
allegation in accordance with TDPRS instructions.

(h) The program provider must:

(1) report the program provider’s response to the finding
of a TDPRS investigation of abuse, neglect, or exploitation to the de-
partment in accordance with department procedures within 14 calendar
days of the program provider’s receipt of the investigation findings;

(2) promptly, but not later than five calendar days from the
program provider’s receipt of the TDPRS investigation finding, notify
the alleged victim or LAR of:

(A) the investigation finding;

(B) the corrective action taken by the program provider
if TDPRS confirms that abuse, neglect, or exploitation occurred;

(C) the process to appeal the investigation finding as de-
scribed in 40 TAC Chapter 711, Subchapter M (relating to Requesting
an Appeal if You are the Reporter, Alleged Victim, Legal Guardian, or
with Advocacy, Incorporated); and

(D) the process for requesting a copy of the investiga-
tive report from the program provider; and

(3) upon request of the alleged victim or LAR, provide to
the alleged victim or LAR a copy of the TDPRS investigative report
after concealing any information that would reveal the identity of the
reporter or of any individual who is not the alleged victim.

(i) If the TDPRS investigation confirms that abuse, neglect,
or exploitation by program provider personnel occurred, the program
provider must take appropriate action to prevent the recurrence of
abuse, neglect or exploitation including, when warranted, disciplinary
action against or termination of the employment of program provider
personnel confirmed by the TDPRS investigation to have committed
abuse, neglect, and exploitation.

(j) In all respite facilities, the program provider must post in a
conspicuous location:

(1) the name, address and telephone number of the program
provider;

(2) the effective date of the program provider agreement;
and

(3) the name of the legal entity named on the program
provider agreement.

(k) At least quarterly, the program provider must review in-
cidents of confirmed abuse, neglect, or exploitation, complaints, tem-
porary and permanent discharges, transfers, and unusual incidents to
identify program operation modifications that will prevent the recur-
rence of such incidents and improve service delivery.

(l) A program provider must assure that all personal informa-
tion maintained by the program provider or its contractors concerning
an individual, such as lists of names, addresses, and records created or
obtained by the program provider or its contractor, is kept confidential,
that the use or disclosure of such information and records is limited to
purposes directly connected with the administration of the TxHmLPro-
gram, and is otherwise neither directly nor indirectly used or disclosed
unless the written permission of the individual to whom the informa-
tion applies or his or her LAR is obtained before the use or disclosure.

(m) The program provider must assure that:

(1) the individual or his or her LAR has agreed in writing
to all charges assessed by the program provider against the individual’s
personal funds prior to the charges being assessed; and
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(2) charges for items or services are reasonable and com-
parable to the costs of similar items and services generally available in
the community.

(n) The program provider must not charge an individual or
LAR for costs for items or services reimbursed through the TxHmL
Program.

(o) At the written request of an individual or LAR, the program
provider:

(1) must manage the individual’s personal funds entrusted
to the program provider;

(2) must not commingle the individual’s personal funds
with the program provider’s funds; and

(3) must maintain a separate, detailed record of all deposits
and expenditures for the individual.

(p) When a behavioral support plan includes techniques that
involve restriction of individual rights or intrusive techniques, the pro-
gram provider must assure that the implementation of such techniques
includes:

(1) approval by the individual’s service planning team;

(2) written consent of the individual or LAR;

(3) verbal and written notification to the individual or LAR
of the right to discontinue participation in the behavioral support plan
at any time;

(4) assessment of the individual’s needs and current
level/severity of the behavior(s) targeted by the plan;

(5) use of techniques appropriate to the level/severity of the
behavior(s) targeted by the plan;

(6) a written behavior support plan developed by a psychol-
ogist or behavior analyst with input from the individual, LAR, the in-
dividual’s service planning team, and other professional personnel;

(7) collection and monitoring of behavioral data concern-
ing the targeted behavior(s);

(8) allowance for the decrease in the use of intervention
techniques based on behavioral data;

(9) allowance for revision of the behavioral support plan
when desired behavior(s) are not displayed or techniques are not effec-
tive;

(10) consideration of the effects of the techniques in rela-
tion to the individual’s physical and psychological well-being; and

(11) at least annual review by the individual’s service plan-
ning team to determine the effectiveness of the program and the need
to continue the techniques.

(q) The program provider must report the death of an individ-
ual to the MRA and the department by the end of the next business day
following the death of the individual or the program provider’s knowl-
edge of the death and, if the program provider reasonably believes that
the individual’s LAR or family does not know of the individual’s death,
to the individual’s LAR or family as soon as possible, but not later than
24 hours after the program provider learns of the individual’s death.

§419.582. Compliance with TxHmL Program Principles for Mental
Retardation Authorities (MRAs).

(a) MRAs participating in the TxHmL Program must be in
continuous compliancewith the TxHmLProgram Principles forMental
Retardation Authorities as described in §419.583 of this title (relating
to TxHmL Program Principles for Authorities).

(b) The department conducts a compliance review at least an-
nually of each MRA participating in the TxHmL Program.

(c) If any item of non-compliance remains uncorrected by the
MRA at the time of the review exit conference, the MRA must, within
30 calendar days after the exit conference, submit to the department a
plan of correction with timelines to implement the plan after approval
by the department. The department may take action as specified in
the performance contract between the MRA and the department if the
MRA fails to submit or implement an approved plan of correction.

§419.583. TxHmL Program Principles for Mental Retardation Au-
thorities.

(a) The MRA must:

(1) notify a potentially eligible individual of the require-
ment to seek enrollment in the TxHmL Program in accordance with
§419.565 of this title (relating to Notification of Applicants Receiving
General Revenue Services); and

(2) notify an applicant of a TxHmL Program vacancy in
accordance with §419.566 of this title (relating to Notification of Ap-
plicants Registered on Waiver Program Waiting Lists).

(b) The MRA must process requests for enrollment in the
TxHmL Program in accordance with §419.567 of this title (relating
to Process for Enrollment).

(c) The MRA must have a mechanism to assure objectivity in
the process to assist an individual or LAR in the selection of a program
provider and a system for training all MRA staff who may assist an
individual or LAR in such process.

(d) The MRA must assure the development and completion of
the initial IPC and all necessary assessments within 45 working days of
the individual or LAR indicating his or her choice of TxHmL Program
services over ICF/MR services in accordance with §419.565 of this
title (relating to Notification of Applicants Receiving General Revenue
Funded Services) or §419.566 of this title (relating to Notification of
Applicants Registered on Waiver Program Waiting Lists).

(e) The MRA must submit to the department necessary docu-
mentation for an applicant’s enrollment within 10 working days after
the applicant’s or LAR’s selection of a TxHmL Program provider.

(f) The MRA must assure its employees and contractors pos-
sess legally necessary licenses, certifications, registrations, or other
credentials and are in good standing with the appropriate professional
agency before performing any function or delivering services.

(g) The MRA must assure that an individual or LAR is in-
formed orally and in writing of the following processes for filing com-
plaints about service provision:

(1) processes for filing complaints with the MRA about the
provision of service coordination; and

(2) processes for filing complaints about the provision of
TxHmL Program services including:

(A) the telephone number of the MRA to file a com-
plaint;

(B) the toll-free telephone number of the department to
file a complaint; and

(C) the toll-free telephone number of TDPRS (1-800-
647-7418) to file a complaint of abuse, neglect, or exploitation.

(h) The MRA must maintain for each individual:

(1) a current IPC;
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(2) a current PDP;

(3) a current MR/RC Assessment; and

(4) current service information.

(i) For an individual receiving TxHmL Program services
within the MRA’s local service area, the MRA must provide the
individual’s program provider a copy of the individual’s current PDP,
IPC, and MR/RC Assessment.

(j) The MRA must employ service coordinators who:

(1) meet the minimum qualifications and staff training re-
quirements specified in Chapter 412, Subchapter J of this title (relating
to Service Coordination); and

(2) have received training about the TxHmL Program,
including but not limited to the requirements of this subchapter and
the TxHmL Program service component definitions as specified in
§419.555 of this title (relating to Definitions of TxHmL Program
Service Components).

(k) The MRA must assure that a service coordinator:

(1) initiates, coordinates, and facilitates the person-di-
rected planning process to meet the desires and needs as identified by
an individual and LAR in the individual’s PDP;

(2) coordinates the development and implementation of the
individual’s PDP;

(3) submits a correctly completed request for authorization
of payment from non-TxHmL Program sources for which an individual
may be eligible;

(4) coordinates and develops an individual’s IPC based on
the individual’s PDP;

(5) coordinates and monitors the delivery of TxHmL Pro-
gram and non-TxHmL Program services;

(6) integrates various aspects of services delivered under
the TxHmL Program and through non-TxHmL Program sources;

(7) records each individual’s progress;

(8) develops discharge and transfer plans, when necessary;
and

(9) keeps records as they pertain to the implementation of
an individual’s PDP.

(l) The MRA must assure an individual or LAR is informed of
the name of the individual’s service coordinator and how to contact the
service coordinator.

(m) The service coordinator must comply with the following
obligations and, at the time of an individual’s enrollment or change
in the individual’s legal status, inform the individual or LAR of these
obligations:

(1) to assist the individual or LAR in exercising the legal
rights of the individual as a citizen and as a person with a disability;

(2) to assist the individual’s LAR or family members to en-
courage the individual to exercise the individual’s rights;

(3) to inform the individual or LAR orally and in writing
of:

(A) the eligibility criteria for participation in the
TxHmL Program;

(B) the services and supports provided by the TxHmL
Program and the limits of those services and supports; and

(C) the reasons an individual may be discharged from
the TxHmL Program as described in §419.570 of this title (relating to
Permanent Discharge from the TxHmL Program);

(4) to assure that the individual or LAR participate in devel-
oping a personalized PDP and IPC that meets the individual’s identified
needs and service outcomes and that the individual’s PDP is updated
when the individual’s needs or outcomes change but not less than an-
nually;

(5) to assure that a restriction affecting the individual is ap-
proved by the individual’s service planning team prior to the imposition
of the restriction;

(6) to assure that the individual or LAR is informed of de-
cisions regarding denial or termination of services and the individual’s
or LAR’s right to request a fair hearing;

(7) to assure that, if needed, the individual or LAR partic-
ipates in developing a discharge plan that addresses assistance for the
individual after he or she is discharged from the TxHmL Program; and

(8) to inform the individual or LAR that the service coor-
dinator will assist the individual or LAR to transfer the individual’s
TxHmL Program services from one program provider to another pro-
gram provider as chosen by the individual or LAR.

(n) When a change to an individual’s PDP or IPC occurs or
is needed, the service coordinator must communicate the need for the
change to the individual or LAR, the individual’s program provider,
and other appropriate persons as necessary.

(o) At least 30 calendar days prior to the expiration of an indi-
vidual’s IPC, the service coordinator must:

(1) update the individual’s PDP in conjunction with the in-
dividual’s service planning team; and

(2) submit the PDP to the program provider for completion
of necessary support methodologies.

(p) The service coordinator must:

(1) review the status of an individual who is temporarily
discharged at least every 90 calendar days following the effective date
of the temporary discharge and document in the individual’s record the
reasons for continuing the discharge; and

(2) if the temporary discharge continues 270 calendar days,
submit written documentation of the 90, 180, and 270 calendar day re-
views to the department for review and approval to continue the tem-
porary discharge status.

§419.584. References.

Regulations and statutes referenced in this subchapter include:

(1) §1915(c) of the Social Security Act;

(2) Fair Labor Standards Act;

(3) Omnibus Budget Reconciliation Act of 1990, 42 United
States Code §1396a(w)(1), regarding advanced directives under state
plans for medical assistance;

(4) THSC, Chapters 250 and 253, §250.006;

(5) THSC, §533.035(b);

(6) THSC, Chapter 593, Admission and Commitment to
Mental Retardation Services, Subchapter A);

(7) Chapter 409, Subchapter B of this title (relating to Ad-
verse Actions);
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(8) §409.507(d) of this title relating to (Level of Need As-
signment);

(9) §409.523 of this title (relating to Maintenance of
MRLA Program Waiting List);

(10) §409.542 of this title (relating to TDMHMRApproval
of Residences);

(11) Chapter 412, Subchapter J of this title (relating to Ser-
vice Coordination);

(12) Chapter 415, Subchapter D of this title (relating to Di-
agnostic Eligibility for Services and Supports -- Mental Retardation
Priority Population and Related Conditions);

(13) Chapter 419, Subchapter G of this title (relating to
Medicaid Fair Hearings);

(14) Chapter 419, Subchapter Q of this title (relating to En-
rollment of Medicaid Waiver Program Providers);

(15) §419.165 of this title (relating to Maintenance of HCS
Program Waiting List);

(16) §419.203 of this title (relating to Definitions);

(17) §419.237(c) of this title (relating to Level of Care);

(18) §419.238 of this title (relating to Level of Care Criteria
I);

(19) 1 TAC §355.743 (relating to Reimbursement Method-
ology for Service Coordination);

(20) 40 TAC Chapter 711, Subchapter A (relating to Intro-
duction);

(21) 40 TAC Chapter 711, Subchapter M (relating to Re-
questing an Appeal if You are the Reporter, Alleged Victim, Legal
Guardian, or with Advocacy, Incorporated);

(22) TxHmL Provider Agreement; and

(23) TxHmL Service Definitions and Billing Guidelines.

§419.585. Distribution.
(a) Copies of this subchapter shall be distributed to:

(1) members of the Texas Mental Health and Mental Re-
tardation Board;

(2) executive, management, and program staff of the de-
partment’s Central Office;

(3) chairs of boards of trustees of local MRAs;

(4) executive directors of local MRAs; and

(5) interested advocates and advocacy organizations.

(b) The executive directors of local MRAs are responsible for
distributing copies of this subchapter to:

(1) appropriate staff;

(2) program providers;

(3) agents;

(4) any individual receiving services and supports who re-
quests a copy;

(5) family members and advocates of individuals who re-
quest a copy;

(6) any employee who requests a copy; and

(7) any other person who requests a copy.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206192
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 206-5232

♦ ♦ ♦
SUBCHAPTER Q. ENROLLMENT OF
MEDICAID WAIVER PROGRAM PROVIDERS
25 TAC §419.709
The Texas Department of Mental Health and Mental Retarda-
tion (department) proposes amendments to §419.709, concern-
ing additional provider certification.
The amendments revise the department’s policy regarding
the certification and provisional certification of waiver program
providers to address the planned implementation of Texas
Home Living (TxHmL) Program, a planned new waiver program
under §1915(c) of the Social Security Act. The amendments
will permit the department to provisionally certify a mental
retardation authority (MRA) as a TxHmL Program provider if
the MRA requests provisional certification and has a home and
community support services agency (HCSSA) license from
the Texas Department of Human Services. The department
also may choose to provisionally certify as a TxHmL Program
provider a provider that is provisionally certified in one or more of
the department’s other waiver programs if the provider requests
provisional certification. In addition, a program provider certified
as a provider in one or more of the department’s other waiver
programs may be certified as a TxHmL Program provider if
the provider requests the certification. The department’s other
waiver programs are the Home and Community-based Services
(HCS) Program, the Home and Community-based Services -
OBRA (HCS-O) Program, and the Mental Retardation Local
Authority (MRLA) Program.
The TxHmL Program was developed in response to a provision
of Executive Order RP 13 issued by Governor Rick Perry on
April 18, 2002, that directs the Texas Health and Human Ser-
vices Commission to work with the department to develop a new
"selected essential services waiver" using existing general rev-
enue funds that will serve individuals with mental retardation on
the department’s waiting list for Medicaid waiver services. Rules
that would implement TxHmL are published elsewhere in this is-
sue of the Texas Register for public review and comment.
Cindy Brown, chief financial officer, has determined that for each
year of the first five year period that the proposed amendments
are in effect, enforcing or administering the amendments does
not have foreseeable implications relating to costs or revenues of
state or local government. It is not anticipated that the proposed
amendments will have an adverse economic effect on small busi-
nesses or micro-businesses. It is not anticipated that there will
be any additional economic cost to persons required to comply
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with the amendments. It is not anticipated that the amendments
will affect a local economy.
Ernest McKenney, director, Medicaid Administration, has deter-
mined that for each year of the first five-year period the amend-
ments are in effect, the public benefit expected will be availabil-
ity of providers statewide to provide Medicaid services under
the new waiver program to individuals whose names are on the
waiver waiting list and individuals whose services currently are
funded with general revenue.
A hearing to accept oral and written testimony from members of
the public concerning the proposal has been scheduled for 1:30
p.m., Friday, October 25, 2002, in the department’s Central Of-
fice Auditorium in Building 2 at 909 West 45th Street, in Austin,
Texas. Persons requiring an interpreter for the deaf or hearing
impaired should contact the department’s Central Office opera-
tor at least 72 hours prior to the hearing at TDD (512) 206-5330.
Persons requiring other accommodations for a disability should
notify Medicaid Administration, at least 72 hours prior to the hear-
ing at (512) 206-5349 or at the TDY phone number of Texas Re-
lay, 1/800-735-2988.
Comments concerning the proposed new sections must be sub-
mitted in writing to Linda Logan, director, Policy Development, by
mail to Texas Department of Mental Health and Mental Retarda-
tion, P.O. Box 12668, Austin, Texas 78711, by fax to 512/206-
4744, or by e-mail to policy.co@mhmr.state.tx.us within 30 days
of publication of this notice.
The amendments are proposed under the Texas Health and
Safety Code, §532.015(a), which provides the Texas Board of
Mental Health and Mental Retardation with broad rulemaking
authority; the Texas Government Code, §531.021(a), and the
Texas Human Resources Code, §32.021(a), which provide
the Texas Health and Human Services Commission (THHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas; Acts 1995, 74th Texas Legislature,
Chapter 6, §1, (Senate Bill 509), which clarifies the authority of
THHSC to delegate the operation of all or part of a Medicaid
program to a health and human services agency; and the
Human Resources Code, §32.021(c), which provides an agency
operating part of the Medicaid program with the authority to
adopt necessary rules for the proper and efficient operation
of the program. THHSC has delegated to the department the
authority to operate the TxHmL Program.
The proposed amendments affects Texas Government
Code, §531.021(a), and the Texas Human Resources Code,
§32.021(a) and (c).
§419.709. Additional Provider Certification.

(a) Upon the request of a certified HCS provider, TDMHMR
may provisionally certify the HCS provider as an HCS-O provider.

(b) Upon the request of a certified HCS-O provider,
TDMHMR may provisionally certify the HCS-O provider as an HCS
provider.

(c) TDMHMR may [shall] provisionally certify as an MRLA
provider a provisionally certified HCS or HCS-O provider authorized
to serve individuals residing in a county added to the service area of
the MRLA program.

(d) TDMHMRmay [shall] certify as anMRLA provider a cer-
tified HCS or HCS-O provider authorized to serve individuals residing
in a county added to the service area of the MRLA program.

(e) Upon request of an MRA, TDMHMR may provisionally
certify as a Texas Home Living (TxHmL) Program provider an MRA
if it has a HCSSA license.

(f) Upon request of a provisionally certified HCS, HCS-O,
or MRLA program provider, TDMHMR may provisionally certify an
HCS, HCS-O, or MRLA program provider as a TxHmL provider.

(g) Upon request of a certified HCS, HCS-O, or MRLA pro-
gram provider, TDMHMRmay certify an HCS, HCS-O, orMRLA pro-
gram provider as a TxHmL provider.

(h) [(e)] Corrective actions or sanctions pending at the time
of certification or provisional certification under subsection (c) or (d)
will remain in effect until resolved. If not resolved, TDMHMR may
impose sanctions in accordance with §409.537 of this title (related to
Sanctions).

(i) [(f)] TDMHMR may deny provisional certification or cer-
tification for good cause, which includes but is not limited to corrective
actions or sanctions that are pending against the HCS, [or] HCS-O, or
MRLA provider [in accordance with subsections (a) or (b) of this sec-
tion].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206193
Andrew Hardin
Chair, Texas MHMR Board
Texas Department of Mental Health and Mental Retardation
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 206-5232

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 290. PUBLIC DRINKING WATER
SUBCHAPTER D. RULES AND
REGULATIONS FOR PUBLIC WATER
SYSTEMS
30 TAC §290.45
The Texas Commission on Environmental Quality (commission)
proposes an amendment to §290.45.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULE
Section 290.45 sets out the minimum production, pressuriza-
tion, and storage capacity requirements for public drinking wa-
ter systems. The requirements for systems using groundwater
are different from those using surface water. Within those cate-
gories, the requirements vary depending on the size of the sys-
tem. There can be instances where a public water system can
provide adequate drinking water supplies at system capacity lev-
els less than minimum levels prescribed in the rules. Conversely,
there can also be instances where a public water system needs
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system capacities at levels greater than prescribed in the rules
in order to provide adequate drinking water supplies.
Provisions for requesting an exception to minimum requirements
are found in §290.39(l). Adopted in 1978, the section stipulates
that requests are considered on a case-by-case basis. The com-
mission can approve requests demonstrating that public health
will not be compromised and that no degradation of service or
water quality will result. These requests have been processed
historically at the staff level, and in limited circumstances, re-
voked via staff letter notification.
In 1992, §290.45(g) was added which provides specific informa-
tion to be addressed by a water system owner/operator request-
ing an exception to the minimum capacity requirements. An-
other revision, effective in May 2002, replaced the term "excep-
tion" with alternative capacity requirement in §290.45(g). The
information includes daily production data (three years); data ac-
quired in the last drought period in the area; peak demand and
actual demand data; unusual demand data (fire flows, major line
breaks, etc.); and any other site/condition-specific information to
support the request. To help evaluate the data submitted, staff
developed guidance which has been in place since 1998.
Some public water system owner/operators desired clarification
of the formal staff review protocol and expressed concern that
the review process could be too long. Some public water system
owner/operators have also expressed concern that some of the
rules concerning minimum capacity requirements for wholesale
water suppliers who also have retail connections are unclear and
have led to inconsistent interpretations and application.
The proposed rulemaking is intended to address these concerns,
clean up formatting and sentence structure; more explicitly state
the conditions under which the executive director can establish
capacity operating levels higher than the minimum requirements
expressed in the rule; clarify minimum water system capacity
requirements for wholesale water suppliers who also supply re-
tail connections; clarify public water system and wholesaler re-
sponsibilities for meeting production requirements; specify the
process for a public water system to request an alternative ca-
pacity requirement; specify exactly how an alternative capacity
requirement is to be determined; and specify the process for re-
view and revocation or revision of an alternative capacity require-
ment by the executive director.
SECTION DISCUSSION
The proposed amendments to §290.45, MinimumWater System
Capacity Requirements, include revisions throughout the section
to clean up the rule so that sentence structure and format are
consistent throughout the section and that the rule conforms to
Texas Register style guidelines. These types of changes include,
but are not limited to, grammatical, acronym, and capitalization
corrections and restructuring of sentences (without changing the
meaning). Also throughout the section, the term "executive di-
rector" replaces the term "commission" for consistency with the
definitions in 30 TAC Chapter 3. These types of changes will not
be discussed any further in this preamble.
The proposed amendments to §290.45(a) reformat the subsec-
tion for improved readability and more explicitly state the con-
ditions which may cause the executive director to establish ca-
pacity operating levels higher than the minimum requirements
expressed in the rule. The existing rule states that the executive
director will require additional supply, storage, service pumping,
and pressure maintenance facilities if a normal operating pres-
sure of 35 pounds per square inch (psi) cannot be maintained

throughout the system, if the system’s maximum daily demand
exceeds its total production and treatment capacity, or if the sys-
tem is unable to maintain a minimum pressure of 20 psi during
fire fighting, line flushing, and other unusual conditions. The
proposed new language adds that the executive director may
also require additional capacity requirements using the method
of calculation described in proposed §290.45(g)(2), if there are
repeated customer complaints regarding inadequate pressure,
or if the executive director receives a request for a capacity eval-
uation from customers of the system.
The proposed amendment to §290.45(c) revises the term "quan-
tity requirement" to "capacity requirement" for consistency with
other language throughout the section.
The proposed amendment to §290.45(d) revises the phrases
"can supply" and "can meet" to "meets or exceeds" to more
clearly state the requirement.
The proposed amendment to §290.45(e), regarding water
wholesalers, clarifies minimum water system capacity require-
ments for wholesale water suppliers who also supply retail
connections. The current language in subsection (e)(2) is pro-
posed to be deleted and replaced with language which states
that for wholesale water suppliers, water system capacity re-
quirements shall be determined by calculating the requirements
based upon the number of retail customer service connections
of that wholesale water supplier, if any, and adding that amount
to the maximum amount of water obligated or pledged under all
wholesale contracts.
The proposed amendment to §290.45(f)(4) clarifies that a uni-
form purchase rate identified in a purchase water contract will be
acceptable in the absence of a daily purchase rate. This other
category of purchase rate will be considered by the executive
director when evaluating whether a public water system which
purchases treated water from a wholesaler is meeting capacity
requirements.
Proposed new §290.45(f)(6) clarifies that in a purchase water sit-
uation, the purchaser is responsible for meeting production re-
quirements. If additional capacity to meet increased demands
is not available from the wholesaler, the purchaser must obtain
that capacity from other entities, from new wells, or surface wa-
ter treatment facilities to meet requirements. However, when
the purchase contract prohibits a purchaser from obtaining water
from other sources, the responsibility for meeting production re-
quirements passes to the wholesaler. Existing subsection (f)(6)
is proposed to be renumbered as subsection (f)(7).
The proposed amendments to §290.45(g), regarding alterna-
tive capacity requirements, delete the reference to §290.39(1)
as unnecessary because the rule only needs to state that the
system must demonstrate that approval of an alternative capac-
ity requirement will not compromise public health or result in
the degradation of service or water quality. New language is
also proposed in subsection (g) to state that alternative capacity
requirements are unavailable for groundwater systems serving
fewer than 50 connections without total storage as specified in
§290.45(b)(1), or for noncommunity water systems as specified
in §290.45(c) and (d). Water systems without storage are ex-
cluded because they must rely on the well production capacity
alone to meet instantaneous system demands. Water systems
without storage lack the buffering capacity to meet peak system
demands which storage and service pumps provide by their abil-
ity to store water during periods of lower usage for withdrawal
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during periods in which the system demand exceeds total pro-
duction capacity. Alternative capacity requirements are unavail-
able for noncommunity water systems because these systems
are not required to record and maintain the water usage data
necessary for evaluating the appropriateness of an alternative
capacity requirement.
The proposed amendment to subsection (g)(1)(D) deletes the
existing language and adds new language to clarify the type of
data required. The request must include the actual number of
active connections for each month during the three years of pro-
duction data.
The proposed amendment to subsection (g)(1)(F) replaces the
general requirement that an alternative capacity requirement
provide an equivalent level of service with a more specific
numerical pressure standard of 35 psi under normal operating
conditions with a minimum of 20 psi during fire flows or line
breaks, which is an existing requirement of the rule.
A proposed new §290.45(g)(1)(G) is added to require that all
data relied upon in making a proposal be submitted with the re-
quest for an alternative capacity requirement.
A proposed new subsection (g)(2) is added to specify that alter-
native capacity requirements for existing public water systems
must be based on themaximum daily demand for the system, un-
less the request is submitted by a licensed professional engineer
in accordance with the requirements of subsection (g)(3). The
maximum daily demand must be determined from daily usage
data contained in monthly operating reports for the system dur-
ing a 36 consecutive month period. The 36 consecutive month
period must end within 90 days of the date of submission to en-
sure the data is as current as possible.
Proposed new subparagraphs (A) - (C) of subsection (g)(2) for-
malize existing staff review procedure by specifying the compu-
tations involved in determining maximum daily demand, calcu-
lating an equivalency ratio, and establishing an alternative ca-
pacity requirement. Proposed new paragraph (2)(A) defines the
maximum daily demand as the greatest number of gallons, in-
cluding groundwater, surface water, and purchased water de-
livered by the system during any single day during the review
period. Days having unusual demands such as fire flows or ma-
jor main breaks are not considered when establishing the maxi-
mum daily demand. Proposed new paragraph (2)(B) defines an
equivalency ratio as the maximum daily demand expressed in
gallons per minute (gpm) per connection multiplied by a safety
factor and divided by 0.6 gpm per connection. The safety factor
is 1.15 unless it is documented that the existing system capac-
ity will be adequate for the next five years, in which case the
safety factor may be reduced to 1.05. Proposed new paragraph
(2)(C) specifies that alternative capacity requirements must be
calculated by multiplying the equivalency ratio by the appropri-
ate minimum capacity requirements specified in §290.45(b). As
an example, a groundwater system with 200 connections and
an actual maximum daily demand of 0.36 gpm per connection
would have a calculated equivalency ratio of 0.69, which would
produce the following alternative capacity requirements: well ca-
pacity, 0.41 gpm per connection; total storage capacity, 138 gal-
lons per connection; total service pumping capacity, 1.38 gpm
per connection; and pressure tank capacity, 13.8 gallons per
connection. Standard rounding methods are used to round cal-
culated alternative capacity requirement values to the nearest
one-hundredth. In the example given, the calculated well ca-
pacity of 0.414 gpm per connection is rounded to 0.41 gpm per
connection.

Proposed new subsection (g)(3) establishes the additional
requirements for proposed alternative capacity requirements
which are submitted by licensed professional engineers in
paragraph (3)(A) and (B). Proposed paragraph (3)(A) requires
that licensed professional engineers sign and seal their re-
quests certifying that the alternative capacity requirements have
been established in accordance with §290.45(g). Proposed
paragraph (3)(B) allows the substitution of data from a com-
parable water system if the water system is new or if at least
36 consecutive months of data is not available. The engineer
is required to certify that the system is comparable in terms of
prevailing land use patterns (rural versus urban); number of
connections; density of service populations; fire flow obligations;
and socio-economic, climatic, geographic, and topographic
considerations as well as other factors as may be relevant.
The comparable system shall not exhibit any of the conditions
listed in proposed §290.45(g)(6)(A), such as pressure below 35
psi, water outages due to high use, mandatory water rationing,
failure to meet a minimum capacity requirement, or changes
in water supply conditions or usage patterns which create a
potential threat to public health.
Proposed new subsection (g)(4) provides the criteria which will
be used in considering requests for alternative capacity require-
ments. Proposed new paragraph (4)(A) states that, for requests
submitted by a licensed professional engineer, the alternative ca-
pacity requirements submitted by the engineer will automatically
become effective if the executive director fails to provide written
acceptance or denial within 90 days from the date the request
was submitted. Automatic approval is proposed only for requests
for alternative capacity requirements submitted and certified by
a licensed professional engineer. Because a licensed profes-
sional engineer is required to certify that the proposed alterna-
tive capacity requirements meet the requirements in §290.45(g),
staff should be able to review these requests within 90 days.
Whereas, a request submitted by a non-engineer may take more
review time because the majority of these requests only provide
data and ask for a staff determination of an appropriate alterna-
tive capacity requirement.
Proposed new paragraph (4)(B) specifies the executive director’s
responsibilities should a request for an alternative capacity re-
quirement be denied. The executive director shall identify the
reasons for denial and allow 45 days for the public water system
to respond to the denial. If no response is received within 45
days, the denial is final. If a response is received within 45 days,
the executive director shall have 60 days from the receipt of the
response to mail a final written approval or denial of the request.
Existing subsection (g)(2) is proposed to be renumbered as sub-
section (g)(5) and amended to clarify that special conditions ap-
ply to systems qualifying for an elevated storage alternative ca-
pacity requirement.
Existing subsection (g)(3) is proposed to be renumbered as
(g)(6) and amended to establish a process for review and
revocation or revision of an alternative capacity requirement by
the executive director. Although a review process has been in
place, it was not specified in the rule. This revised subsection
lists conditions which may constitute grounds for revocation or
revision of an alternative capacity requirement and defines the
review process.
Proposed new paragraph (6)(A) specifies the conditions which
may constitute grounds for revocation or revision of an alterna-
tive capacity requirement. The conditions include documented
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pressure below 35 psi at any time not related to line repair, ex-
cept during fire fighting, when it cannot be less than 20 psi; water
outages due to high water usage; mandatory water rationing due
to high customer demand or over-taxed water production or sup-
ply facilities; failure to meet a minimum capacity requirement or
an established alternative capacity requirement; changes in wa-
ter supply conditions or usage patterns which create a potential
threat to public health; or any other condition where the execu-
tive director finds that the alternative capacity requirement has
compromised the public health or resulted in a degradation of
service or water quality.
Proposed new paragraph (6)(B) outlines the process for revoca-
tion or revision of an alternative capacity requirement. The exec-
utive director must mail the public drinking water system written
notice of the executive director’s intent to revoke or revise an al-
ternative capacity requirement identifying the specific reason(s)
for the proposed action. The public water system has 30 days
from the date the written notice is mailed to respond to the pro-
posed action. The public water system also has 30 days from
the date the written notice is mailed to request a meeting with
the agency’s public drinking water program personnel to review
the proposal. If requested, such a meeting must occur within
45 days of the date the written notice is mailed. After consider-
ing any response from or after any requested meeting with the
public drinking water system, the executive director must mail
written notification to the public drinking water system of the fi-
nal decision to continue, revoke, or revise an alternative capacity
requirement identifying the specific reason(s) for the decision.
Proposed new paragraph (6)(C) states that if the executive direc-
tor finds that failure of the service or other threat to public health
and safety is imminent, the executive director may issue written
notification of the decision to revoke or revise an alternative ca-
pacity requirement at any time, without following the process in
proposed paragraph (6)(A), in order to assure protection of pub-
lic health and safety.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that, for the first five-year period the
proposed amendment is in effect, there will be no significant ad-
ditional fiscal implications for the agency or any other unit of state
and local government due to administration and enforcement of
the proposed amendment.
The proposed amendment is intended to clarify certain provi-
sions regarding public water systems which purchase treated
water to meet all or part of the minimum capacity requirements,
to provide an alternative method based upon actual system de-
mand for meeting the minimum capacity requirements, to formal-
ize existing staff review process for proposed alternative capacity
requirements, and to specify the process for review and revoca-
tion or revision of an alternative capacity requirement. The com-
mission does not anticipate significant fiscal implications for any
unit of government, because this rulemaking is intended to for-
malize processes that are already in use.
PUBLIC BENEFITS AND COSTS
Mr. Davis also determined that, for each year of the first five
years the proposed amendment is in effect, the public benefit an-
ticipated from enforcement of and compliance with the proposed
amendment will be a clearer understanding of how water sup-
pliers can have system-specific minimum capacity requirements

established based upon their actual peak daily system water de-
mands.
The proposed amendment is intended to clarify certain provi-
sions regarding public water systems which purchase treated
water to meet all or part of the minimum capacity requirements,
to provide an alternative method based upon actual system de-
mand for meeting the minimum capacity requirements, to formal-
ize existing staff review process for proposed alternative capac-
ity requirements, and to specify the process for review and re-
vocation or revision of an alternative capacity requirement. The
commission does not anticipate significant fiscal implications for
any individual or business, because this rulemaking is intended
to formalize processes that are already in use.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
There will be no significant adverse fiscal implications to small
or micro-business as a result of implementing the proposed
amendment. The proposed amendment is intended to clar-
ify certain provisions regarding public water systems which
purchase treated water to meet all or part of the minimum
capacity requirements, to provide an alternative method based
upon actual system demand for meeting the minimum capacity
requirements, to formalize existing staff review process for
proposed alternative capacity requirements, and to specify the
process for review and revocation or revision of an alternative
capacity requirement. The commission does not anticipate
significant fiscal implications for any small or micro-business,
because this rulemaking is intended to formalize processes that
are already in use.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
because the proposed rule does not adversely affect a local
economy in a material way for the first five years that the pro-
posed rule is in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in that statute. A "major envi-
ronmental rule" means a rule, the specific intent of which, is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The intent of the proposed
rule is primarily to clarify certain provisions regarding public wa-
ter systems which purchase treated water to meet all or part of
the minimum capacity requirements, to provide an alternative
method based upon actual system demand for meeting the mini-
mum capacity requirements, to formalize an existing staff review
process for proposed alternative capacity requirements, and to
specify the process for review and revocation or revision of an
alternative capacity requirement by the executive director. Fur-
thermore, the rulemaking does not meet any of the four appli-
cability requirements listed in §2001.0225(a). Specifically, the
proposed rule does not exceed a federal standard because no
applicable federal standards exist. The proposed rule does not
exceed an express requirement of state law nor exceed a re-
quirement of a delegation agreement. The proposed rule was
not developed solely under the general powers of the agency,

PROPOSED RULES October 4, 2002 27 TexReg 9279



but also under the specific authority of Texas Health and Safety
Code, §341.0315, which requires the commission to ensure that
public drinking water supply systems provide an adequate and
safe drinking water supply. The commission invites public com-
ment on the draft regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission evaluated the proposed rule and performed a
preliminary assessment of whether it constitutes a taking under
Texas Government Code, Chapter 2007. The purpose of this
rulemaking is to provide an alternative method based upon ac-
tual system demand for meeting the minimum capacity require-
ments. The proposed amendments formalize an existing staff
review process for proposed alternative capacity requirements
and specify the process for review and revocation or revision
of an alternative capacity requirement by the executive director.
The proposed amendments also clarify existing provisions re-
garding the minimum capacity requirements for public water sys-
tems which purchase treated water. Promulgation and enforce-
ment of these amendments will constitute neither a statutory nor
a constitutional taking of private real property. This rulemaking
will impose no burdens on private real property because the pro-
posed rule neither relates to, nor has any impact on the use or
enjoyment of private real property, and there is no reduction in
value of the property as a result of this rulemaking.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rulemaking and found
that the rule is neither identified in Coastal Coordination Act Im-
plementation Rules, 31 TAC §505.11, nor will it affect any ac-
tion/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC 505.11. Therefore, the proposed rule
is not subject to the Texas Coastal Management Program.
SUBMITTAL OF COMMENTS
Comments may be submitted to Joyce Spencer, Office of En-
vironmental Policy, Analysis, and Assessment, MC 205, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087, or faxed to (512) 239-4808. All comments
should reference Rule Log Number 2002-049- 290-WT. Com-
ments must be received by 5:00 p.m., November 4, 2002. For
further information, please contact Kathy Ramirez, Regulation
Development Section, (512) 239-6757.
STATUTORY AUTHORITY
The amendment is proposed under the authority of Texas Water
Code (TWC), §5.103, which provides the commission authority
to adopt any rules necessary to carry out its powers and duties
under the laws of Texas; and under Texas Health and Safety
Code, §341.0315, which requires the commission to ensure that
public drinking water supply systems provide an adequate and
safe drinking water supply.
The proposed amendment implements Texas Health and Safety
Code, §341.0315, relating to Public Drinking Water Supply Sys-
tem Requirements; and TWC, §5.103, relating to Rules.
§290.45. Minimum Water System Capacity Requirements.

(a) General provisions [Provisions].

(1) The [following] requirements in this section are to be
used in evaluating both the total capacities for public water systems and
the capacities at individual pump stations and pressure planes. The ca-
pacities listed in this section [below] are minimum requirements only.

(2) The executive director will require additional [Addi-
tional] supply, storage, service pumping, and pressure maintenance
facilities [will be required by the commission] if a normal operating
pressure of 35 pounds per square inch (psi) [ psi] cannot be maintained
throughout the system, or if the system’s maximum daily demand ex-
ceeds its total production and treatment capacity. The executive di-
rector will also require additional [Additional] capacities [will also be
required] if the system is unable to maintain a minimum pressure of 20
psi during fire fighting, line flushing , and other unusual conditions.

(3) The executive director may establish additional capac-
ity requirements for a public water system using the method of calcula-
tion described in subsection (g)(2) of this section if there are repeated
customer complaints regarding inadequate pressure or if the executive
director receives a request for a capacity evaluation from customers of
the system.

(4) Throughout this section [In all sections governing quan-
tity requirements], total storage capacity does not include pressure tank
capacity.

(b) Community water systems [Water Systems].

(1) Groundwater suppliesmustmeet the following [supply]
requirements. [are as follows:]

(A) If fewer than 50 connections without ground stor-
age, the system must meet [have] the following requirements:

(i) a well capacity of 1.5 gallons per minute (gpm)
per connection; and

(ii) (No change.)

(B) If fewer than 50 connections with ground storage,
the system must meet the following requirements [have the following]:

(i) a well capacity of 0.6 gpm [gallon per minute]
per connection;

(ii) (No change.)

(iii) two or more service pumps having a total capac-
ity of 2.0 gpm [gallons per minute] per connection; and

(iv) (No change.)

(C) For 50 to 250 connections, the system must meet
the following requirements:

(i) a [A] well capacity of 0.6 gpm [gallon per
minute] per connection; [must be provided.]

(ii) a [A] total storage capacity of 200 gallons per
connection; [must be provided.]

(iii) [Each pump station or pressure plane shall have]
two or more pumps having a total capacity of 2.0 gpm [gallons per
minute] per connection at each pump station or pressure plane. For
systems which provide an elevated storage capacity of 200 gallons per
connection, two service pumps with a minimum combined capacity
of 0.6 gpm [gallons per minute] per connection are required at each
pump station or pressure plane. If only wells and elevated storage are
provided, service pumps are not required; and [.]

(iv) an [An] elevated storage capacity of 100 gallons
per connection or a pressure tank capacity of 20 gallons per connection
[must be provided].

(D) For more than 250 connections, the system must
meet the following requirements:

(i) two [Two] or more wells having a total capacity
of 0.6 gpm [gallons per minute] per connection [must be provided].
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Where an interconnection is provided with another acceptable water
system capable of supplying at least 0.35 gpm [gallons per minute] for
each connection in the combined system under emergency conditions,
an additional well will not be required as long as the 0.6 gpm [gallons
per minute] per connection requirement is met for each system on an
individual basis. Each water system must still meet the storage and
pressure maintenance requirements on an individual basis unless the
interconnection is permanently open. In [; in] this case, the systems’
capacities will be rated as though a single system existed; [.]

(ii) a [A] total storage capacity of 200 gallons per
connection; [must be provided.]

(iii) [Each pump station or pressure plane shall have]
two or more pumps that have a total capacity of 2.0 gpm [gallons per
minute] per connection or that have a total capacity of at least 1,000
gpm [gallons per minute] and the ability to meet peak hourly demands
with the largest pump out of service, whichever is less, at each pump
station or pressure plane. For systems which provide an elevated stor-
age capacity of 200 gallons per connection, two service pumps with
a minimum combined capacity of 0.6 gpm [gallons per minute] per
connection are required at each pump station or pressure plane. If
only wells and elevated storage are provided, service pumps are not
required; [.]

(iv) an [An] elevated storage capacity of 100 gallons
per connection or a pressure tank capacity of 20 gallons per connection
[must be provided]. If pressure tanks are used, a maximum capacity
of 30,000 gallons is sufficient for up to 2,500 connections. An ele-
vated storage capacity of 100 gallons per connection is required for
systems with more than 2,500 connections. Alternate methods of pres-
sure maintenance may be proposed and will be approved if the crite-
ria contained in subsection (g)(5) of this section [§290.45(g)(2) of this
chapter] are met; and [.]

(v) emergency [Emergency] power [is required] for
systems which serve more than 250 connections and do not meet the
elevated storage requirement. Sufficient emergency powermust be pro-
vided to deliver a minimum of 0.35 gpm [gallons per minute] per con-
nection to the distribution system in the event of the loss of normal
power supply. Alternately, an emergency interconnection can be pro-
vided with another public water system that has emergency power and
is able to supply at least 0.35 gpm [gallons per minute] for each con-
nection in the combined system. Emergency power facilities in systems
serving 1,000 connections or greater must be serviced and maintained
in accordance with level 2 maintenance requirements contained in the
current National Fire Protection Association (NFPA) [NFPA] 110 stan-
dards. Although not required, compliance with NFPA 110 standards is
highly recommended for systems serving less than 1,000 connections.
Logs of all emergency power use and maintenance must be maintained
and kept on file for a period of not less than three years. These records
must be made available, upon request, for executive director [commis-
sion] review.

(E) Mobile home parks with a density of eight [8] or
more units per acre and apartment complexes which supply fewer than
100 connections without ground storage must meet [have] the follow-
ing requirements:

(i) a well capacity of 1.0 gpm [gallon per minute]
per connection; and

(ii) (No change.)

(F) Mobile home parks and apartment complexes which
supply 100 connections or greater, or fewer than 100 connections and
utilize ground storage must meet the following requirements:

(i) a [A] well capacity of 0.6 gpm [gallons per
minute] per connection [must be provided]. Systems with 250 or more
connections must have either two wells or an approved interconnection
which is capable of supplying at least 0.35 gpm [gallons per minute]
for each connection in the combined system; [.]

(ii) a [A] total storage of 200 gallons per connection;
[must be provided.]

(iii) at [At] least two service pumps with a total ca-
pacity of 2.0 gpm [gallons per minute] per connection; and [must be
provided.]

(iv) a [A] pressure tank capacity of 20 gallons per
connection [must be provided].

(2) Surface [All surface] water supplies must meet [pro-
vide] the following requirements:

(A) a raw water pump capacity of 0.6 gpm [gallon per
minute] per connection with the largest pump out of service; [.]

(B) a treatment plant capacity of 0.6 gpm [gallon per
minute] per connection under normal rated design flow; [.]

(C) transfer pumps (where applicable) with a capacity
of 0.6 gpm [gallon per minute] per connection with the largest pump
out of service; [.]

(D) a covered clearwell storage capacity at the treat-
ment plant of 50 gallons per connection or, for systems serving more
than 250 connections, 5.0% of daily plant capacity; [.]

(E) a total storage capacity of 200 gallons per connec-
tion; [.]

(F) a service pump capacity that provides each pump
station or pressure plane with two or more pumps that have a total ca-
pacity of 2.0 gpm [gallons per minute] per connection or that have a
total capacity of at least 1,000 gpm [gallons per minute] and the abil-
ity to meet peak hourly demands with the largest pump out of service,
whichever is less. For systems which provide an elevated storage ca-
pacity of 200 gallons per connection, two service pumps with a mini-
mum combined capacity of 0.6 gpm [gallon per minute] per connection
are required at each pump station or pressure plane; [.]

(G) an [An] elevated storage capacity of 100 gallons per
connection or a pressure tank capacity of 20 gallons per connection
[must be provided]. If pressure tanks are used, a maximum capacity
of 30,000 gallons is sufficient for systems of up to 2,500 connections.
An elevated storage capacity of 100 gallons per connection is required
for systems with more than 2,500 connections. Alternate methods of
pressure maintenance may be proposed and will be approved if the cri-
teria contained in subsection (g)(5) of this section [§290.45(g)(2) of
this chapter] are met; and [.]

(H) emergency [Emergency] power [is required] for
systems which serve more than 250 connections and do not meet
the elevated storage requirement. Sufficient emergency power must
be provided to deliver a minimum of 0.35 gpm [gallons per minute]
per connection to the distribution system in the event of the loss of
normal power supply. Alternately, an emergency interconnection can
be provided with another public water system that has emergency
power and is able to supply at least 0.35 gpm [gallons per minute] for
each connection in the combined system. Emergency power facilities
in systems serving 1,000 connections or greater must be serviced
and maintained in accordance with level 2 maintenance requirements
contained in the current NFPA 110 standards. Although not required,
compliance with NFPA 110 standards is highly recommended for
systems serving less than 1,000 connections. Logs of all emergency
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power use and maintenance must be maintained and kept on file for
a period of not less than three years. These records must be made
available, upon request, for executive director [commission] review.

(c) Noncommunity water systems serving transient accommo-
dation units. The following water capacity [quantity] requirements ap-
ply to noncommunity water systems serving accommodation units such
as hotel rooms, motel rooms, travel trailer spaces, campsites, and sim-
ilar accommodations.

(1) Groundwater supplies must meet the following require-
ments [Ground water supply requirements are as follows:]

(A) If fewer than 100 accommodation units without
ground storage, the system must meet [have] the following require-
ments:

(i) a well capacity of 1.0 gpm [gallon per minute]
per unit; and

(ii) a pressure tank capacity of ten [10] gallons per
unit with a minimum of 220 gallons.

(B) For systems serving fewer than 100 accommodation
units with ground storage or serving 100 or more accommodation units,
the system must meet [have] the following requirements:

(i) a well capacity of 0.6 gpm [gallons per minute]
per unit;

(ii) a ground storage capacity of 35 gpm [gallons per
unit];

(iii) two or more service pumps which have a total
capacity of 1.0 gpm [gallon per minute] per unit; and

(iv) a pressure tank capacity of ten [10] gallons per
unit.

(2) Surface [All surface] water supplies, regardless of size,
must meet [have] the following requirements:

(A) a raw water pump capacity of 0.6 gpm [gallons per
minute] per unit with the largest pump out of service;

(B) a treatment plant capacity of 0.6 gpm [gallons per
minute] per unit;

(C) a transfer pump capacity (where applicable) of 0.6
gpm [gallons per minute] per unit with the largest pump out of service;

(D) (No change.)

(E) two or more service pumps with a total capacity of
1.0 gpm [gallon per minute] per unit; and

(F) a pressure tank capacity of ten [10] gallons per unit
with a minimum requirement of 220 gallons.

(d) Noncommunity water systems serving other than transient
accommodation units.

(1) The following table is applicable to paragraphs (2) and
(3) of this subsection and shall be used to determine the maximum daily
demand for the various types of facilities listed. [:]
Figure: 30 TAC §290.45(d)(1)

(2) Groundwater suppliesmustmeet the following [supply]
requirements [are as follows].

(A) If fewer than 300 persons per day are served, the
system must meet [have] the following requirements:

(i) a well capacity which meets or exceeds [can sup-
ply] the maximum daily demand of the system during the hours of op-
eration; and

(ii) a minimum pressure tank capacity of 220 gal-
lons with additional capacity, if necessary, based on a sanitary survey
conducted by the executive director [commission].

(B) If 300 or more persons per day are served, the sys-
tem must meet [have] the following requirements:

(i) a well capacity which meets or exceeds [can sup-
ply] the maximum daily demand;

(ii) (No change.)

(iii) if the maximum daily demand is less than 15
gpm, at least one service pump with a capacity of three times the max-
imum daily demand [must be provided];

(iv)-(v) (No change.)

(3) Each surface water supply or groundwater supply that
is under the direct influence of surface water, regardless of size, must
[shall] meet the following requirements:

(A) a raw water pump capacity which meets or exceeds
[can meet] the maximum daily demand of the system with the largest
pump out of service;

(B) a treatment plant capacity which meets or exceeds
[can meet] the system’s maximum daily demand;

(C)-(E) (No change.)

(F) a minimum pressure tank capacity of 220 gallons
with additional capacity, if necessary, based on a sanitary survey con-
ducted by the executive director [commission].

(e) Water wholesalers. The following additional requirements
apply to systems which supply wholesale treated water to other public
water supplies.

(1) All wholesalers must provide enough production,
treatment, and service pumping capacity to meet or exceed the
combined maximum daily commitments specified in their various
contractual obligations.

(2) For wholesale water suppliers, minimum water system
capacity requirements shall be determined by calculating the require-
ments based upon the number of retail customer service connections
of that wholesale water supplier, if any, and adding that amount to the
maximum amount of water obligated or pledged under all wholesale
contracts.

[(2) For systems supplying both retail and wholesale con-
nections, the commission’s production, treatment and service pumping
capacity requirements for the system’s wholesale connections are in
addition to the commission’s requirements for the system’s retail con-
nections.]

(3) (No change.)

(f) Purchased water systems. The following requirements ap-
ply only to systems which purchase treated water to meet all or part of
their production, storage, service pump, or pressure maintenance ca-
pacity requirements.

(1) The water purchase contract must [shall] be available to
the executive director [commission] in order that production, storage,
service pump, or pressure maintenance capacity may be properly evalu-
ated. For purposes of this section, a contract may be defined as a signed
written document of specific terms agreeable to the water purchaser and
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the water wholesaler, or in its absence, a memorandum or letter of un-
derstanding between the water purchaser and the water wholesaler.

(2)-(3) (No change.)

(4) The maximum authorized daily purchase rate specified
in the contract , or a uniform purchase rate in the absence of a specified
daily purchase rate, plus the actual production capacity of the system
must [shall] be at least 0.6 gpm [gallons per minute] per connection.

(5) For systems which purchase water under direct pres-
sure, the maximum hourly purchase authorized by the contract plus the
actual service pump capacity of the system must be at least 2.0 gpm
[gallons per minute] per connection or provide at least 1,000 gpm [gal-
lons per minute] and be able to meet peak hourly demands, whichever
is less.

(6) The purchaser is responsible for meeting all production
requirements. If additional capacity to meet increased demands is un-
available from the wholesaler, additional capacity must be obtained
from water purchase contracts with other entities, new wells, or sur-
face water treatment facilities. However, if the water purchase contract
prohibits the purchaser from securing water from sources other than the
wholesaler, the wholesaler is responsible for meeting all production re-
quirements.

(7) [(6)] All other minimum capacity requirements speci-
fied in this section shall apply.

(g) Alternative capacity requirements. Public water systems
may request approval to meet alternative capacity requirements in lieu
of the minimum capacity requirements specified in this section. Any
water system requesting to use an alternative capacity requirementmust
demonstrate to the satisfaction of the executive director that approving
the request will not compromise the public health or result in a degra-
dation of service or water quality [as specified in §290.39(l) of this title
(relating to General Provisions)]. Alternative capacity requirements are
unavailable for groundwater systems serving fewer than 50 connections
without total storage as specified in subsection (b)(1) of this section or
for noncommunity water systems as specified in subsections (c) and
(d) of this section.

(1) Alternative capacity requirements [requirement] for
public water systems may be granted upon request to and approval
by the executive director. The request to use an alternative capacity
requirement must include:

(A) [Provision of] a detailed inventory of the major pro-
duction, pressurization, and storage facilities utilized by the system; [.]

(B) [Provision of] records kept by the water system that
document the daily production of the system. The period reviewed shall
not be less than three years. The applicant may not use a calculated
peak daily demand; [.]

(C) [The executive director may also require] data ac-
quired during the last drought period in the region, if required by the
executive director; [.]

(D) the actual number of active connections for each
month during the three years of production data; [The peak demand
days over the study period must utilize data on the number of active
connections to determine the actual demand per connection experi-
enced.]

(E) description [Description] of any unusual demands
on the system such as fire flows or major main breaks that will invali-
date unusual peak demands experienced in the study period; [.]

(F) any [Any] other relevant data needed to determine
that the proposed alternative capacity requirement will provide at least

35 psi in the public water system except during line repair or during fire
fighting when it cannot be less than 20 psi; and [a level of service that
is equivalent to the level of service provided by the minimum capacity
requirements contained in this section.]

(G) a copy of all data relied upon for making the pro-
posed determination.

(2) Alternative capacity requirements for existing public
water systems must be based upon the maximum daily demand for the
system, unless the request is submitted by a licensed professional engi-
neer in accordance with the requirements of paragraph (3) of this sub-
section. The maximum daily demand must be determined based upon
the daily usage data contained in monthly operating reports for the sys-
tem during a 36 consecutive month period. The 36 consecutive month
period must end within 90 days of the date of submission to ensure the
data is as current as possible.

(A) Maximum daily demand is the greatest number of
gallons, including groundwater, surface water, and purchased water de-
livered by the system during any single day during the review period.
Maximum daily demand excludes unusual demands on the system such
as fire flows or major main breaks.

(B) For the purpose of calculating alternative capacity
requirements, an equivalency ratio must be established. This equiva-
lency ratio must be calculated by multiplying the maximum daily de-
mand, expressed in gpm per connection, by a fixed safety factor and
dividing the result by 0.6 gpm per connection. The safety factor shall
be 1.15 unless it is documented that the existing system capacity is ad-
equate for the next five years. In this case, the safety factor may be
reduced to 1.05. The conditions in §291.93(3) of this title (relating to
Adequacy of Water Utility Service) concerning the 85% rule shall con-
tinue to apply to public water systems that are also retail public utilities.

(C) To calculate the alternative capacity requirements,
the equivalency ratio must be multiplied by the appropriate minimum
capacity requirements specified in subsection (b) of this section. Stan-
dard rounding methods are used to round calculated alternative produc-
tion capacity requirement values to the nearest one-hundredth.

(3) Alternative capacity requirements which are proposed
and submitted by licensed professional engineers for review are subject
to the following additional requirements.

(A) A signed and sealed statement by the licensed pro-
fessional engineer must be provided which certifies that the proposed
alternative capacity requirements have been determined in accordance
with the requirements of this subsection.

(B) If the system is new or at least 36 consecutive
months of data is not available, maximum daily demand may be based
upon at least 36 consecutive months of data from a comparable public
water system. A licensed professional engineer must certify that the
data from another public water system is comparable based on con-
sideration of the following factors: prevailing land use patterns (rural
versus urban); number of connections; density of service populations;
fire flow obligations; and socio-economic, climatic, geographic, and
topographic considerations as well as other factors as may be relevant.
The comparable public water system shall not exhibit any of the
conditions listed in paragraph (6)(A) of this subsection.

(4) The executive director shall consider requests for alter-
native capacity requirements in accordance with the following require-
ments.

(A) For those requests submitted under the seal of a li-
censed professional engineer, the executive director must mail written
acceptance or denial of the proposed alternative capacity requirements
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to the public water system within 90 days from the date of submis-
sion. If the executive director fails to mail written notification within
90 days, the alternative capacity requirements submitted by a licensed
professional engineer automatically become the alternative capacity re-
quirements for the public water system.

(B) If the executive director denies the request:

(i) the executive director shall mail written notice to
the public water system identifying the specific reason or reasons for
denial and allow 45 days for the public water system to respond to the
reason(s) for denial;

(ii) the denial is final if no response from the public
water system is received within 45 days of the written notice being
mailed; and

(iii) the executive director must mail a final written
approval or denial within 60 days from the receipt of any response
timely submitted by the public water system.

(5) [(2)] Although elevated storage is the preferred method
of pressure maintenance for systems of over 2500 connections, it is rec-
ognized that local conditions may dictate the use of alternate methods
utilizing hydropneumatic tanks and on-site emergency power equip-
ment. Alternative capacity requirements to the elevated storage re-
quirements may be obtained based on request to and approval by the
executive director. Special conditions apply to systems qualifying for
an elevated storage alternative capacity requirement [using an alterna-
tive capacity requirement to meet minimum pressure maintenance re-
quirements].

(A) The system must submit documentation sufficient
to assure that the alternate method of pressure maintenance is capable
of providing a safe and uninterrupted supply of water under pressure to
the distribution system during all demand conditions.

(i) A signed and sealed statement by a licensed pro-
fessional engineer must be provided which certifies that the pressure
maintenance facilities are sized, designed, and capable of providing a
minimum pressure of at least 35 psi at all points within the distribution
network at flow rates of 1.5 gpm per connection or greater. In addi-
tion, the engineer must certify that the emergency power facilities are
capable of providing the greater of the average daily demand or 0.35
gpm per connection while maintaining distribution pressures of at least
35 psi, and that emergency power facilities powering production and
treatment facilities are capable of supplying at least 0.35 gpm per con-
nection to storage.

(ii) The system’s licensed professional engineer
must conduct a hydraulic analysis of the system under peak conditions.
This must include an analysis of the time lag between the loss of the
normal power supply and the commencement of emergency power
as well as the minimum pressure that will be maintained within the
distribution system during this time lag. In no case shall this minimum
pressure within the distribution system be less than 20 psi. The
results of this analysis must be submitted to the executive director
[commission] for review.

(iii) For existing systems, the system’s licensed pro-
fessional engineer must provide continuous pressure chart recordings
of distribution pressures maintained during past power failures, if avail-
able. The period reviewed shall not be less than three years.

(B) Emergency power facilities must be maintained and
provided with necessary appurtenances to assure immediate and de-
pendable operation in case of normal power interruption.

(i) The facilities must be serviced and maintained in
accordance with level 2maintenance requirements contained in the cur-
rent NFPA 110 standards and the manufacturers’ [manufacturers] rec-
ommendations.

(ii) The switching gear must be capable of bringing
the emergency power generating equipment on-line [on line] during a
power interruption such that the pressure in the distribution network
does not fall below 20 psi at any time.

(iii) Theminimum on-site fuel storage capacity shall
be determined by the fuel demand of the emergency power facilities and
the frequency of fuel delivery. An amount of fuel equal to that required
to operate the facilities under-load for a period of at least eight [8] hours
must always be maintained on site.

(iv) Residential rated mufflers or other means of ef-
fective noise suppression must be provided on each emergency power
motor.

(C) Battery powered or uninterrupted power supply
pressure monitors and chart recorders which are configured to activate
immediately upon loss of normal power must be provided for pressure
maintenance facilities. These records must be kept for a minimum of
three years and made available for review by the executive director
[commission]. Records must include chart recordings of all power
interruptions including interruptions due to periodic emergency power
under-load ["under-load"] testing and maintenance.

(D) An emergency response plan must be submitted de-
tailing procedures to be followed and individuals to be contacted in the
event of loss of normal power supply.

(6) [(3)] Any alternative capacity requirement granted un-
der this subsection is [shall be] subject to review and revocation or re-
vision by the executive director [at the time of each routine sanitary
survey of the system. Failure to demonstrate satisfactory survey find-
ings may result in revocation of the alternative capacity requirement].
If permission to use an alternative capacity requirement is revoked, the
public water system must meet the applicable minimum capacity re-
quirements of this section.

(A) The following conditions, if attributable to the alter-
native capacity requirements, may constitute grounds for revocation or
revision of established alternative capacity requirements or for denial
of new requests, if the condition occurred within the last 36 months:

(i) documented pressure below 35 psi at any time not
related to line repair, except during fire fighting when it cannot be less
than 20 psi;

(ii) water outages due to high water usage;

(iii) mandatory water rationing due to high customer
demand or overtaxed water production or supply facilities;

(iv) failure to meet a minimum capacity requirement
or an established alternative capacity requirement;

(v) changes in water supply conditions or usage pat-
terns which create a potential threat to public health; or

(vi) any other condition where the executive director
finds that the alternative capacity requirement has compromised the
public health or resulted in a degradation of service or water quality.

(B) If the executive director finds any of the conditions
specified in subparagraph (A) of this paragraph, the process for revo-
cation or revision of an alternative capacity requirement shall be as fol-
lows, unless the executive director finds that failure of the service or
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other threat to public health and safety is imminent under subparagraph
(C) of this paragraph.

(i) The executive director must mail the public
drinking water system written notice of the executive director’s intent
to revoke or revise an alternative capacity requirement identifying the
specific reason(s) for the proposed action.

(ii) The public water system has 30 days from the
date the written notice is mailed to respond to the proposed action.

(iii) The public water system has 30 days from the
date the written notice is mailed to request a meeting with the agency’s
public drinking water program personnel to review the proposal. If
requested, such a meeting must occur within 45 days of the date the
written notice is mailed.

(iv) After considering any response from or after any
requested meeting with the public drinking water system, the execu-
tive director must mail written notification to the public drinking water
system of the executive director’s final decision to continue, revoke, or
revise an alternative capacity requirement identifying the specific rea-
son(s) for the decision.

(C) If the executive director finds that failure of the ser-
vice or other threat to public health and safety is imminent, the exec-
utive director may issue written notification of the executive director’s
final decision to revoke or revise an alternative capacity requirement at
any time.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206046
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 239-5017

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD
CHAPTER 363. FINANCIAL ASSISTANCE
PROGRAMS
The Texas Water Development Board (board) proposes amend-
ments to 31 TAC §363.2 and §363.502 and new §363.510,
concerning Financial Assistance Programs and projects funded
from the Economically Distressed Areas Account. Amendments
to §363.2 and §363.502 are proposed to update definitions.
New §363.510, Financial, Managerial, and Technical Training
Requirements, is proposed to create a new condition pursuant
to which financial assistance for projects funded from the Eco-
nomically Distressed Areas Account, authorized by Chapter 17,
Subchapter K of the Texas Water Code, may be provided. The
changes are intended to implement the provisions of Senate
Bill 649 which authorized the board to require the governing

board and management staff of political subdivisions that apply
for or receive financial assistance through the economically
distressed areas program to take training to insure the project
will meet program requirements or remain financially viable.
Amendment to §363.2 is proposed to replace Texas Natural Re-
source Conservation Commission with the agency’s new name
Texas Commission on Environmental Quality. New paragraph
(7) is proposed to existing §363.502, Definitions of Terms, to de-
fine the term "operating entity" as the individuals that serve on
the governing body of the political subdivision which has applied
or is receiving financial assistance from the economically dis-
tressed areas program or the individuals that are employed by
the political subdivision to perform the financial, managerial, or
technical tasks on behalf of the political subdivision.
New §363.510, Financial, Managerial, and Technical Training
Requirements, is proposed to be added to the chapter. New
§363.510 subsection (a) identifies the time at which the board will
determine whether to require an operating entity to take training,
which are the times authorized by Senate Bill 649 and therefore
the only times at which the board can make the determination to
require training. New subsection (b) implements the provisions
of Senate Bill 649 that authorize the board to require training of
the operating entity based on its own assessment or based on an
assessment of the Texas Commission on Environmental Quality
(commission), formerly the Texas Natural Resource Conserva-
tion Commission. In order to make an assessment of the operat-
ing entity under this subsection, the executive administrator will
review documentation submitted with the particular request or
application of the political subdivision and any other documen-
tation or information that is available regarding the compliance
of the political subdivision with applicable statutes, regulations,
or the terms and conditions of bonds, loan agreements or grant
agreements. Under this new subsection, the executive adminis-
trator will prepare a recommended assessment for the board that
identifies any lacking financial, managerial, or technical capacity,
the basis for such conclusion, the training that will improve the
lacking capacity, and the positions on the operating entity that
will be required to take the training.
New §363.510(c) identifies the actions that the board may take
with respect to action requested by the political subdivision and
the steps required of the political subdivision if the board re-
quires training of the operating entity of the political subdivision.
New §363.510(d) establishes the procedure of the board to iden-
tify entities that can provide financial, managerial, and technical
training for water or wastewater utility providers.
Melanie Callahan, Director of Fiscal Services, has determined
that for the first five-year period these changes are in effect there
will be no fiscal implications on state government as a result of
enforcement and administration of the sections. There may be
an effect to local governments for the first five-year period the rule
will be in effect that cannot be quantified. Those local govern-
ments and communities with training budgets will have no signif-
icant impacts; others may have to generate or commit other rev-
enues to meet a training requirement. It is not known how many
of local governments applying for or receiving EDAP assistance
will be required to undergo training; therefore, a financial impact
cannot be determined at this time.
Ms. Callahan has also determined that for the first five years
the changes as proposed are in effect the public benefit antici-
pated as a result of implementing the amended section will be
the successful completion and long-term viability of water and
wastewater systems constructed with financial assistance from
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the economically distressed areas account. Ms. Callahan has
further determined there will be no increased economic cost to
small businesses or individuals required to comply with the sec-
tions as proposed because the provisions apply only to political
subdivisions applying for board assistance.
It is estimated that the rule amendment will not adversely affect
local economies because the rule pertains to a voluntary pro-
gram and will be utilized by governmental entities to access the
benefits of a non-repayable financial assistance program admin-
istered by the board.
Comments on the proposed amendment will be accepted for 30
days following publication and may be submitted to Jonathan
Steinberg, Attorney, (512) 936-0863, Texas Water Development
Board, P.O. Box 13231, Austin, Texas, 78711-3231, or by fax at
(512) 463-5580.
SUBCHAPTER A. GENERAL PROVISIONS
DIVISION 1. INTRODUCTORY PROVISIONS
31 TAC §363.2
The amendments are proposed under the authority of the Texas
Water Code, §6.101 and §16.342.
The statutory provision affected by the proposed amendments is
Texas Water Code, Chapter 17, Subchapter K, §17.921, et seq.
and §17.991, et seq.
§363.2. Definitions of Terms.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
Words defined in the Texas Water Code, Chapters 15, 16 or 17, and
not defined here shall have the meanings provided by the appropriate
Texas Water Code chapter.

(1) - (4) (No change.)

(5) Commission--Texas Commission on Environmental
Quality [Texas Natural Resource Conservation Commission].

(6) - (19) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206129
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 13, 2002
For further information, please call: (512) 463-7981

♦ ♦ ♦
SUBCHAPTER E. ECONOMICALLY
DISTRESSED AREAS
DIVISION 1. ECONOMICALLY DISTRESSED
AREAS PROGRAM
31 TAC §363.502, §363.510
The amendments and new section are proposed under the au-
thority of the Texas Water Code, §6.101 and §16.342.

The statutory provision affected by the proposed amendments
and new section is Texas Water Code, Chapter 17, Subchapter
K, §17.921, et seq. and §17.991, et seq.
§363.502. Definitions of Terms.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) - (6) (No change.)

(7) Operating entity--(the individuals who compose) the
governing body of a provider utility (and the individuals) who are
employed by the provider utility to perform the financial, managerial,
and technical tasks associated with the operation of the provider utility.

(8) [(7)] Payment rate--One minus the default rate of a ser-
vice utility.

(9) [(8)] Provider utility--The entity whichwill providewa-
ter supply or wastewater service to the economically distressed area.

(10) [(9)] Regional capital component benchmark--The av-
erage capital component of all customers of no less than three compa-
rable service providers.

(11) [(10)] Regional payment benchmark--The average of
the payment rates of no less than three comparable service providers.

§363.510. Financial, Managerial, and Technical Training Require-
ments.

(a) The board may determine or request that the commission
make a determination that an operating entity complete training to ob-
tain the necessary financial, managerial, or technical capacity to en-
sure the project will provide adequate water or wastewater service or
to maintain the financial viability of the provider utility in any of the
following circumstances:

(1) upon receipt of an application from the provider utility
for financial assistance under this subchapter;

(2) upon receipt of a request for amendment to the financial
assistance commitment previously provided to the provider utility;

(3) upon a determination of the board that the provider util-
ity which has received a commitment of financial assistance under this
subchapter has failed to provide the board documentation required un-
der state law, board rule, bond covenant or the grant agreement for the
financial assistance provided by the board; or

(4) upon receipt of notification that the commission has de-
termined that the provider utility has a history of compliance problems
or that the commission has assessed a penalty in an enforcement action
against the provider utility.

(b) The board may determine that an operating entity will be
required to undertake financial, managerial, or technical training based
on an assessment performed by the commission or an assessment per-
formed by the executive administrator and approved by the board. In
the event that the executive administrator prepares the assessment, the
assessment as provided to the board will consist of:

(1) a summary of any documentation and information re-
viewed by the executive administrator relating to or developed for:

(A) an application for financial assistance from the
provider utility;

(B) a request by the provider utility for an amendment
to the terms or conditions of the financial assistance provided to the
provider utility;
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(C) compliance efforts of the provider utility with crite-
ria and requirements identified in applicable state or federal law, board
rule, bond covenants, loan agreements, or grant agreements; and

(D) any communication with the operating entity of the
provider utility or its staff; and

(2) a recommendation from the executive administrator
specifically identifying:

(A) any particular financial, managerial, or technical
capability that the entity may lack;

(B) the basis for concluding that the entity lacks such
capability by referencing the applicable state or federal law, board rule,
and bond or grant agreement covenants and the action taken by the
entity that suggests that training would be useful;

(C) the appropriate training course or curriculum from
the approved training program and provider list; and

(D) the positions at the operating entity, whether gov-
erning body and/or employees of the operating entity, required to take
the training.

(c) Upon review of an assessment by the commission or a as-
sessment by the executive administrator recommending that training be
required of an operating entity, the board will determine whether the
governing body or employees of an operating entity shall be required
to complete a course of training.

(1) In considering the action to be taken by the board on
the assessment, the board may:

(A) decline to approve an application for financial as-
sistance or the request for amendment to the terms or conditions of
the financial assistance submitted by the provider utility based on the
assessment provided to the board or for any reason identified by the
board;

(B) table the action requested of the board by the oper-
ating entity based on the determination that the operating entity should
complete training and that further action by the board on the request
will be postponed until such time as the provider utility submits a cer-
tificate of completion of training;

(C) approve the action requested of the board by provid-
ing that the action of the board will not be implemented or performed
until such time as the executive administrator is provided a certificate
of completion of the required training;

(D) approve the request of the provider utility; or

(E) take such action as determined by the board.

(2) If an operating entity is required to complete training
as part of the action taken by the board, the board will identify the
financial, managerial, or technical capability which is to be addressed
by the training and the course curriculum that the operating entity must
complete.

(3) The provider utility which has an operating entity that
is required to complete training as part of the action taken by the board
will:

(A) select the training provider from the board approved
list of training providers for required training curricula or request that
the board approve an alternative curriculum or training provider by
submitting to the board a proposed alternative curriculum or training
provider, together with sufficient documentation for the board to eval-
uate the curriculum or training provider;

(B) make arrangements, including payment, with the
selected training provider and assume the responsibility of insuring
that the operating entity complete the training required by the board;
and

(C) submit a certificate of completion from the ap-
proved training provider to the executive administrator. Upon receipt
of the certificate of completion, the executive administrator shall take
such actions as directed by the board in its resolution on the action
requested by the provider utility.

(d) At such intervals as determined by the board, the board will
consider and may approve a list of training providers that can provide
any required financial, managerial, and technical training. In addition
to any other information determined necessary or appropriate by the
board, the list shall identify:

(1) training providers identified by name and contact in-
formation that currently provide training that is intended to improve
financial, managerial, or technical capabilities of water and wastewa-
ter utilities;

(2) the course curriculum offered by the training providers;

(3) which managerial, financial, or technical capability that
the training addresses; and

(4) the method by which the training provider will deter-
mine that the operating entity has satisfactorily completed the required
curriculum.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206130
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 13, 2002
For further information, please call: (512) 463-7981

♦ ♦ ♦
CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND
The Texas Water Development Board (the board) proposes
amendments to 31 TAC §§371.2, 371.21, 371.25, and 371.26
concerning the Drinking Water State Revolving Fund. The
amendments are proposed to update a definition and to reduce
the time in which applicants for funding must submit an appli-
cation for assistance and receive a commitment for financial
assistance.
The board proposes to amend §371.2 concerning Definition of
Terms. The amendment to §371.2 will update the definition of
"Commission" from the "The Texas Natural Resource Conserva-
tion Commission" to "The Texas Commission on Environmental
Quality."
Amendments are proposed to §§371.21, 371.25, and 371.26
concerning the Criteria and Methods for Distribution of Funds.
The amendments to §§371.21, 371.25, and 371.26 will reduce
the time in which applicants for funding from the Drinking Water
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State Revolving Fund (DWSRF) must submit an application for
assistance and receive a commitment for financial assistance.
Under the current rules a funding line is drawn and all potential
applicants above the funding line are notified of the availability of
funds and are invited to submit applications. Communities with
public water system projects must submit applications for assis-
tance within four (4) months and must receive a commitment
within seven (7) months from the date of invitation. If all avail-
able funds are not committed within seven (7) months after the
date of invitation, all applications which have not received com-
mitments will be returned and all potential applicants who have
not submitted applications, incomplete applications or complete
applications will be moved to the bottom of the priority list. The
funding line will then be re-drawn and the executive administra-
tor will again notify all potential applicants above the funding line
of the availability of funds.
Applications from eligible disadvantaged communities and pri-
vate applicants also must be submitted within four (4) months
and must receive a commitment within seven (7) months from
the date of invitation. However, the funding line is re-drawn after
four (4) months from the date of invitation if all available funds
are not committed.
The amendments to §§371.21, 371.25, and 375.26 will reduce
the time in which all applicants must submit an application for
assistance and receive a commitment. Under the proposed
amendments, all applicants will now be required to submit an
application within three (3) months and receive a commitment
within six (6) months from the date of invitation. Thus, for
public water system applicants, the funding line will now be
re-drawn after six (6) months from the date of invitation if all
available funds are not committed. For eligible disadvantaged
communities and private applicants, the funding line is now
re-drawn after three (3) months from the date of invitation if all
available funds are not committed.
The initial deadlines were established at the inception of the state
DWSRF program, with the intent of allowing additional time for
applicants to comply with the federal requirements associated
with all DWSRF applications. However, the DWSRF program is
now more widely understood and accepted by potential appli-
cants. Moreover, the amendments will allow a greater opportu-
nity for projects on the priority list to obtain funding and facilitate
a more efficient utilization of available funds.
Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that for the first five-year period these sections are in effect
there will not be fiscal implications on state and local government
as a result of enforcement and administration of the sections.
Ms. Callahan has also determined that for the first five years
these sections as proposed are in effect the public benefit antic-
ipated as a result of enforcing the sections will be a greater op-
portunity for eligible projects on the priority list to obtain funding
through a more efficient allocation of available funds. Ms. Calla-
han has determined there will not be economic costs to small
businesses or individuals required to comply with the sections
as proposed.
Comments on the proposed amendments will be accepted
for 30 days following publication and may be submitted to
Srin Surapanani, Staff Attorney, Administration and Northern
Legal Services, Texas Water Development Board, P.O. Box
13231, Austin, Texas, 78711-3231, by e-mail to srin.sura-
panani@twdb.state.tx.us or by fax @ 512/463-5580.

SUBCHAPTER A. INTRODUCTORY
PROVISIONS
31 TAC §371.2
The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development with the authority to adopt rules necessary to carry
out the powers and duties in the Texas Water Code and other
laws of the State including specifically the SRF program.
The statutory provisions affected by the proposed amendments
are Texas Water Code Chapter 15, Subchapter J.
§371.2. Definition of Terms.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.
Words defined in the Texas Water Code, Chapter 15 and not defined
here shall have the meanings provided by Chapter 15.

(1)-(12) (No change.)

(13) Commission--The Texas Commission on Envi-
ronmental Quality [The Texas Natural Resource Conservation
Commission].

(14)-(60) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206133
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 13, 2002
For further information, please call: (512) 463-7981

♦ ♦ ♦
SUBCHAPTER B. PROGRAM REQUIRE-
MENTS
31 TAC §§371.21, 371.25, 371.26
The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development with the authority to adopt rules necessary to carry
out the powers and duties in the Texas Water Code and other
laws of the State including specifically the SRF program.
The statutory provisions affected by the proposed amendments
are Texas Water Code Chapter 15, Subchapter J.
§371.21. Criteria and Methods for Distribution of Funds for Water
System Improvements.

(a)-(d) (No change.)

(e) Applicants must submit applications for assistance, as de-
fined, within three [four] months of being invited to submit.

(f) If, after six[seven] months from the date of invitation to
submit applications, all available funds are not committed, the execu-
tive administrator will return any applications which have not received
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a commitment and move all projects for which no applications, incom-
plete applications or complete applications were submitted to the bot-
tom of the prioritized list, where they will be placed in priority order.

(g)-(h) (No change.)

(i) Applicants must submit applications for assistance, as de-
fined, within three [four] months of being invited to submit.

(j) If, after six[seven] months from the second date of invita-
tion to submit applications, the remaining funds are not committed the
executive administrator will return any applications which have not re-
ceived a commitment. Any funds remaining that exceed the amount
needed to fund complete applications will be made available for the
next fiscal year.

(k) If, at any time during either six[seven] month period of
availability of funds, a potential applicant above the funding line sub-
mits written notification that it does not intend to submit an applica-
tion or if additional funds become available for assistance, the line may
be moved downward in priority order to accommodate projects which
would utilize the funds that would otherwise not be committed during
the particular six[seven] month period. The executive administrator
will notify such additional potential applicants in writing and will in-
vite the submittal of applications. Potential applicants receiving such
notice will be given three [four] months to submit an application and
six[seven] months from the date of notification to receive a loan com-
mitment.

(l) Applications for assistance may be submitted at any time
within three [four] months after notification by the executive adminis-
trator of the availability of funds and will be funded on a first come,
first served basis. Funds shall be committed to a project designated to
receive assistance upon board approval of the application.

(m) (No change.)

§371.25. Criteria and Methods for Distribution of Funds for Disad-
vantaged Communities.

(a)-(b) (No change.)

(c) After projects have been ranked, a disadvantaged commu-
nity funding line will be drawn on the priority list according to the
amount of available funds in accordance with §371.21(b) of this title
(relating to Criteria and Methods for Distribution of Funds for Water
System Improvements). After the funding line is drawn, the executive
administrator shall notify in writing all potential disadvantaged com-
munity applicants above the funding line of the availability of funds and
will invite the submittal of applications. In order to receive funding,
disadvantaged communities projects above the funding line must sub-
mit applications for assistance, as defined, within three [four] months
of the date of notification of the availability of funds. Upon receipt of
an application for assistance, the executive administrator shall notify
the applicant, in writing, that an application has been received. The
executive administrator may request additional information regarding
any portions of an application for funding from the disadvantaged com-
munity account after the three [four] month period has expired without
affecting the priority status of the application. Applicants for fund-
ing from the disadvantaged community account will be allowed three
months after submittal of an application to receive a loan commitment.

(d) Applicants for funding from the disadvantaged community
account above the funding line which do not submit applications before
the three [four] month deadline will be moved to the bottom of the
priority list in priority order.

(e) If after three [four] months from the date of invitation to
submit applications, there are insufficient applications to obligate all

of the funds made available for disadvantaged communities, the exec-
utive administrator will return any incomplete applications and move
all projects for which no applications or incomplete applications were
submitted to the bottom of the priority list, where they will be placed
in priority order.

(f) (No change.)

(g) Projects above the funding line shall be eligible for assis-
tance. After the funding line is re-drawn, the executive administrator
shall notify, in writing, all potential applicants for funding from the
disadvantaged community account of the availability of funds and will
invite the submittal of applications. In order to receive funding, dis-
advantaged communities projects above the funding line must submit
applications for assistance, as defined, within three [four] months of the
second date of notification of the availability of funds. Applicants for
funding from the disadvantaged community account will be allowed
three months after submittal of an application to receive a loan com-
mitment.

(h) If, after three [four] months of the second date of invita-
tion to submit applications, there are insufficient applications to obli-
gate the remaining funds of the funds made available for disadvantaged
communities, the executive administrator will return any incomplete
applications. Any funds remaining that exceed the amount needed to
fund completed applications will be made available for disadvantaged
communities the next fiscal year.

(i) If, at any time during either six [seven] month period of
availability of funds, a potential applicant above the funding line sub-
mits written notification that it does not intend to submit an application
or if additional funds become available for assistance, the funding line
may be moved down the priority list to accommodate the additional
projects. The executive administrator will notify such additional po-
tential applicants for funding from the disadvantaged community ac-
count in writing and will invite the submittal of applications. Potential
applicants receiving such notice will be given three [four] months to
submit an application. Applications for funding from the disadvan-
taged community account will be allowed three months after submittal
of an application to receive a loan commitment.

(j) (No change.)

§371.26. Criteria and Methods for Distribution of Funds from Com-
munity/Noncommunity Water Systems Financial Assistance Account.

(a)-(c) (No change.)

(d) After projects have been ranked, a funding line for private
and NPNC projects will be drawn on the priority lists according to the
amount of available funds in accordance with §371.21(b) of this title
(relating to Criteria and Methods for Distribution of Funds for Water
System Improvements). After the funding line is drawn, the execu-
tive administrator shall notify in writing all potential private and NPNC
applicants above the funding line of the availability of funds and will
invite the submittal of applications. In order to receive funding, eligi-
ble private applicants and eligible NPNC applicants above the funding
line must submit applications for assistance, as defined, within three
[four] months of the date of notification of the availability of funds.
Upon receipt of an application for assistance, the executive administra-
tor shall notify the applicant, in writing, that an application has been
received. The executive administrator may request additional infor-
mation regarding any portions of an application for funding from the
community/noncommunity water system financial assistance account
after the three [four] month period has expired without affecting the
priority status of the application. Applicants for funding from the com-
munity/noncommunity water system financial assistance account will
be allowed three months after submittal of an application to receive a
loan commitment.

PROPOSED RULES October 4, 2002 27 TexReg 9289



(e) Applicants for funding from the community/noncommu-
nity water system financial assistance account above the funding line
which do not submit applications before the three [four] month dead-
line will be moved to the bottom of the priority list in priority order.

(f) If after three [four] months from the date of invitation to
submit applications, there are insufficient applications to obligate all of
the funds made available for community/noncommunity water systems
financial assistance account or all available funds are not committed,
the executive administrator will return any incomplete applications and
move all projects for which no applications or incomplete applications
were submitted to the bottom of the priority list, where they will be
placed in priority order.

(g) (No change.)

(h) Projects above the funding line shall be eligible for assis-
tance. After the funding line is re-drawn, the executive administrator
shall notify, in writing, all potential applicants for funding from the
community/noncommunity water system financial assistance account
of the availability of funds and will invite the submittal of applications.
In order to receive funding, the eligible private applicants or eligible
NPNC applicants with projects above the funding line must submit ap-
plications for assistance, as defined within three [four] months of the
date of notification of the availability of funds. Applicants for funding
from the community/noncommunity water system financial assistance
account will be allowed three months after submittal of an application
to receive a loan commitment.

(i) If, after three [four] months from the second date of in-
vitation to submit applications, there are insufficient applications to
obligate the remaining funds of the funds made available for commu-
nity/noncommunity water systems or all available funds are not com-
mitted, the executive administrator will return any incomplete applica-
tions.

(j) If, at any time during either six [seven] month period of
availability of funds, a potential applicant above the funding line sub-
mits written notification that it does not intend to submit an application
or if additional funds become available for assistance, the funding line
may be moved down the priority list to accommodate the additional
projects. The executive administrator will notify such additional po-
tential applicants for funding in writing and will invite the submittal of
applications. Potential applicants receiving such notice will be given
three [four] months to submit an application.

(k) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206134
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 13, 2002
For further information, please call: (512) 463-7981

♦ ♦ ♦
CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND

The Texas Water Development Board (the board) proposes to
amend to 31 TAC §371.13 and §371.72, concerning the Drink-
ing Water State Revolving Fund. The board proposes to amend
§371.13, Projects Eligible for Assistance, and §371.72, Release
of Funds. The amendments to §371.13 and §371.72 will allow
public water system applicants to submit an application and re-
ceive a commitment if the applicant does not yet have the tech-
nical, managerial, and financial capacity to maintain the public
water system. However, no funds will be dispersed until the ap-
plicant has obtained the technical, managerial, and financial ca-
pacity to maintain the water system.
Currently, the language in §371.13 provides that no applicant is
eligible for assistance from the Drinking Water Revolving Fund
until the applicant has the demonstrated the technical, manage-
rial, and financial capacity to maintain the public water system
(unless the funding is specifically utilized to obtain this capacity).
Thus, an applicant may not even submit an application with the
board until they have demonstrated the technical, managerial,
and financial capacity to maintain the public water system. This
procedure is inconsistent the language of the Safe Drinking Wa-
ter Act, which only prohibits the disbursement of funds prior to
evidence that an applicant has the demonstrated the technical,
managerial, and financial capacity to maintain the public water
system. Section 371.72 governs the prerequisites to the release
of funds for an eligible project and is an appropriate location for
language governing the technical, managerial, and financial ca-
pacity of an applicant. The amendments will harmonize board
rules with federal law and allow more eligible public water sys-
tem applicants to submit an application and receive a commit-
ment for financial assistance, and at an earlier point in the fund-
ing process.
Ms. Melanie Callahan, Director of Fiscal Services, has deter-
mined that for the first five-year period the sections are in effect
there will not be fiscal implications on state and local government
as a result of enforcement and administration of this section.
Ms. Callahan has also determined that for the first five years
the sections as proposed are in effect the public benefit antic-
ipated as a result of enforcing the section will be to provide a
greater opportunity for public water systems to access funding
through the Drinking Water State Revolving Fund by removing
a restrictive barrier to submitting an application and obtaining a
commitment for financial assistance. Ms. Callahan has deter-
mined there will not be economic costs to small businesses or
individuals required to comply with the sections as proposed.
Comments on the proposed amendments will be accepted
for 30 days following publication and may be submitted to
Srin Surapanani, Staff Attorney, Administration and Northern
Legal Services, Texas Water Development Board, P.O. Box
13231, Austin, Texas, 78711-3231, by e-mail to srin.sura-
panani@twdb.state.tx.us or by fax @ 512/463-5580.
SUBCHAPTER B. PROGRAM REQUIRE-
MENTS
31 TAC §371.13
The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State including specifically the SRF program.
The statutory provisions affected by the proposed amendments
are Texas Water Code Chapter 15, Subchapter J.
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§371.13. Projects Eligible for Assistance.

(a) Projects are eligible for assistance if they will facilitate
compliance with the primary or secondary drinking water regulations
applicable to the public water system or otherwise significantly further
the health protection objectives of the Act. Such projects include:

(1) capital investments to upgrade or replace infrastructure
in order to continue providing the public with safe drinking water, in-
cluding projects to replace aging infrastructure;

(2) projects to correct exceedances of the health standards
established by the Act;

(3) projects to consolidate water supplies where the water
supply is contaminated or the system is unable to maintain compli-
ance with the national primary drinking water regulations for finan-
cial or managerial reasons and the consolidation will achieve compli-
ance;[and]

(4) purchase of capacity in another system if the purchase
is part of a consolidation plan and is cost-effective considering buy-in
fees and user fees; and [.]

(5) projects in which the use of assistance will ensure that
the system has the technical, managerial, and financial capacity to com-
ply with national primary or secondary drinking water regulations over
the long term, where the owner or operator of the system to be funded
agrees to undertake all feasible and appropriate changes in operations
(including ownership, management, accounting, rates, maintenance,
consolidation, alternative water supply, or other procedures) to ensure
compliance.

[(b) Projects proposed for public water systems for which ap-
plicants do not have the technical, managerial, and financial capacity to
maintain the system are not eligible for assistance unless the use of the
assistance will ensure compliance and the owner or operator of the sys-
tem to be funded agrees to undertake feasible and appropriate changes
in operations (including ownership, management, accounting, rates,
maintenance, consolidation, alternative water supply, or other proce-
dures) that are necessary to ensure that the system has the technical,
managerial, and financial capacity to comply with national primary or
secondary drinking water regulations over the long term.]

(b) [(c)] Projects are not eligible to receive DWSRF funds if
the primary purpose of the project is to supply or attract growth. If
the primary purpose is to solve a compliance or public health problem,
the entire project, including the portion necessary to accommodate a
reasonable amount of growth over its useful life, is eligible.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206131
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 13, 2002
For further information, please call: (512) 463-7981

♦ ♦ ♦
SUBCHAPTER F. PREREQUISITES TO
RELEASE OF FUNDS

31 TAC §371.72
The amendments are proposed under the authority of the Texas
Water Code §6.101 and §15.605 which provide the Texas Water
Development with the authority to adopt rules necessary to carry
out the powers and duties in the Water Code and other laws of
the State including specifically the SRF program.
The statutory provisions affected by the proposed amendments
are Texas Water Code Chapter 15, Subchapter J.
§371.72. Release of Funds.

(a) Release of Funds for Planning, Design and Permits. Prior
to the release of funds for planning, design, and permits, the applicant
shall submit for approval to the executive administrator the following
documents:

(1) a statement as to sufficiency of funds to complete the
activity;

(2) certified copies of each contract under which revenues
for repayment of the applicant’s debt will accrue;

(3) executed consultant contracts relating to services pro-
vided for planning, design, and/or permits; [and]

(4) evidence that the applicant has the technical, manage-
rial, and financial capacity to maintain the system unless the use of the
funds will be to ensure that the system has the technical, managerial,
and financial capacity to comply with national primary or secondary
drinking water regulations over the long term; and

(5) [(4)] other such instruments or documents as the board
or executive administrator may require.

(b)-(f) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206132
Suzanne Schwartz
General Counsel
Texas Water Development Board
Proposed date of adoption: November 13, 2002
For further information, please call: (512) 463-7981

♦ ♦ ♦
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 3. TEXAS YOUTH COMMISSION
CHAPTER 85. ADMISSION AND
PLACEMENT
SUBCHAPTER B. PLACEMENT PLANNING
37 TAC §85.29
The Texas Youth Commission (TYC) proposes an amendment
to §85.29, concerning Program Completion and Movement of
Other Than Sentenced Offenders. The amendment to the sec-
tion includes procedures by which a youth could be released
from a TYC institution or contract program if it is determined
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he/she has derivedmaximum benefit from the program available.
Specific criteria and procedures must be followed.
Don McCullough, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.
Mr. McCullough also has determined that for each year of the
first five years the section is in effect the public benefit antici-
pated as a result of enforcing the section is increased ability to
discharge a youth when they have achieved their maximum po-
tential as well as protect the public. There will be no effect on
small businesses. There is no anticipated economic cost to per-
sons who are required to comply with the section as proposed.
No private real property rights are affected by adoption of this
rule.
Comments on the proposal may be submitted to Sherma Cragg,
Chief of Policy and Manuals, Texas Youth Commission, 4900
North Lamar, P.O. Box 4260, Austin, Texas 78765.
The amendment is proposed under the HumanResources Code,
§61.075, which provides the Texas Youth Commission with the
authority to discharge a youth from control when it is satisfied that
discharge will best serve the child’s welfare and the protection of
the public.
The proposed rule affects the Human Resource Code, §61.034.
§85.29. Program Completion and Movement of Other Than Sen-
tenced Offenders.

(a) Purpose. The purpose of this rule is to provide criteria and
a process whereby staff may determine when a youth has completed a
program, is eligible to be moved to another program, released home,
and/or placed on parole status.

(b) Applicability.

(1) This rule does not address all types of disciplinary
movements. See (GAP) Chapter 95, Subchapter A of this title (relating
to Disciplinary Practices).

(2) This rule does not apply to sentenced offenders. See
(GAP) §85.33 of this title (relating to Program Completion and Move-
ment of Sentenced Offenders and §85.37 of this title (relating to Sen-
tenced Offender Disposition).

(3) This rule does not apply to movement strictly for treat-
ment reasons.

(c) Explanation of Terms Used.

(1) Program completion criteria -- the criteria which a
youth must meet while in the current program in order to move to an
equal or lesser level of restriction.

(2) Disciplinary movement -- a movement to equal or more
restriction as a disciplinary consequence if found during appropriate
due process. A disciplinary movement may or may not be accompanied
by a new minimum length of stay requirement. There are several types
of disciplinary movement consequences. These movements are subject
to policies in this chapter and in Chapter 95, Subchapter A of this title
(relating to Disciplinary Practices). For restriction levels see (GAP)
§85.27 of this title (relating to Program Restriction Levels).

(3) Administrative transfer -- a lateral movement, i.e., a
movement from one program to another program within the same re-
striction level for an administrative purpose. Purposes may include
but are not limited to proximity to a youth’s home, specific treatment

needed becomes available, appropriateness of placement due to educa-
tion needs, age, etc.

(4) Transition movement -- also referred to as "a transi-
tion", any movement from one assigned program site to another as a
result of a youth’s progress toward meeting the program completion
criteria of his/her program. Transition is always to placement of equal
or less restriction than that of the current placement. Transition is not
a type of placement or a status.

(5) Parole status -- a status assigned to a youth when criteria
have been met. The status assures that a youth, having parole status,
shall not be moved into a placement of high restriction without a level
I hearing.

(d) Program Completion Processes.

(1) Program staff will explain completion criteria to every
youth during orientation to each placement.

(2) Prior to a transition movement, a youth may request and
in doing so will be granted a level II hearing.

(3) TYC shall not accept the presence of a detainer as an
automatic bar to earned release. The agency shall release a youth to
authorities pursuant to a warrant.

(4) Progress toward successful completion of criteria shall
be evaluated at specific regular intervals.

(A) If, at the review, it is determined the youth has com-
pleted criteria required for transition, movement is considered. A tran-
sition placement is always to a placement of equal or less restriction
than the youth’s current placement.

(B) If, at the review, it is determined the youth has not
completed criteria required for a transition or release movement, the
youth may be continued in the placement.

(5) TYC program staff where the youth is assigned shall
determine when program completion criteria have been met.

(e) Program Completion Criteria and Movement.

(1) Youth Whose Classifying Offense is Type A Violent
Offender.

(A) Criteria. A type A violent offender youth will be
eligible for transition/release to a placement of less than high restriction
when the following criteria have been met:

(i) no major rule violations within 90 days prior to
the transition/release review; and

(ii) completion of the Minimum Length of Stay
(MLS); and

(iii) completion of phase 4 resocialization goals; and

(iv) completion of Individual Case Plan (ICP) objec-
tives;

(I) completion of required ICP objectives for
transition to medium restriction except objectives which cannot be
completed in the current placement but which may be completed in a
medium restriction placement; or

(II) completion of all ICP objectives for release
to home level restriction.

(B) Procedure. The release of a qualified youth from
a high restriction facility to either medium restriction or home level
restriction may occur as follows:
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(i) Staff must develop a release plan that identifies
risk factors and is adequate to ensure public safety and positive reinte-
gration. Staff must also develop a release packet of information.

(ii) The supervising program administrator must re-
view and approve the release packet for quality and make a recommen-
dation regarding the release.

(iii) The Special Services Committee (SSC) must
conduct an exit interview with the youth to determine whether the
youth meets criteria. The committee must review and approve the
release packet and recommend the release.

(iv) The superintendent/quality assurance adminis-
trator must approve and recommend the release and forward the release
packet to the department of sentenced offender disposition in central
office.

(v) The administrator of sentenced offender disposi-
tion will review the release packet and other supplemental information
including Incident Reports, delinquent history, chronological entries,
phase progression reports, and youth discipline/movement records to
determine and ensure compliance with agency policy regarding release
criteria and sufficiency of the release plan.

(vi) The assistant deputy executive director for reha-
bilitation services will review the release packet for clinical integrity of
the psychological evaluation, forensic risk assessment and release case
plans.

(vii) The appropriate director of juvenile corrections
will recommend approval or disapproval of the release.

(viii) The assistant deputy executive director for ju-
venile corrections will recommend approval or disapproval of the re-
lease.

(ix) The deputy executive director (final release au-
thority) must approve or disapprove the release.

(x) All documentation is returned to the administra-
tor of sentenced offender disposition who will confirm the final dispo-
sition to the facility administrator and coordinate the release process.

(2) Youth Whose Classifying Offense is Other Than Type
A Violent Offender.

(A) Criteria. A youth other than a type A violent of-
fender youth will be eligible for transition/release to a placement of
less than high restriction when the following criteria have been met:

(i) no major rule violations within 90 days prior to
the transition/release review; and

(ii) minimum length of stay requirements:

(I) completion except three months for transition
to medium restriction for youth assigned a classification MLS of less
than 12months and is low risk to fail to complete program requirements
at medium restriction placement; or

(II) completion except six months for transition
to medium restriction for youth assigned a classification MLS of 12 or
more months and is low risk to fail to complete program requirements
at medium restriction placement; or

(III) completion of the entire MLS for release to
home level restriction; and

(iii) completion of phase requirements;

(I) phase 3 of resocialization goals for transition
to medium restriction (for youth classified on or after January 1, 1996),
(not applicable to youth in contract placements); and

(II) phase 4 of resocialization goals for release to
home level restriction (for youth classified on or after January 1, 1996),
(not applicable to youth in contract placements); and

(iv) completion of required ICP objectives:

(I) completion of required ICP objectives for
transition to medium restriction except objectives which cannot be
completed in the current placement but which may be completed in a
medium restriction placement; or

(II) completion of all ICP objectives for release
to home level restriction.

(B) Procedure. The transition/release of a qualified
youth either to medium restriction or home level restriction on parole
may occur as follows.

(i) Staff must develop a release plan that identifies
risk factors and is adequate to ensure public safety and positive reinte-
gration.

(ii) The supervising program administrator must ap-
prove the transition/release.

(iii) The SSC [Special Services Committee] and/or
treatment team must conduct an exit interview with the youth to de-
termine whether the youth meets criteria, and must approve the transi-
tion/release.

(iv) The superintendent/quality assurance adminis-
trator (final release authority) must approve the release.

(3) Program Completion Criteria: Returned to Residential
Placement. A youth returned to any residential program via a TYC
level I or II hearing:

(A) with a classification MLS, must meet initial criteria
for the classification; or

(B) with no classification MLS, must meet the initial
criteria for the classification with one exception. Criterion for comple-
tion of the resocialization phases (specified in paragraphs (1) and (2)
of this subsection) or program goals in programs not providing TYC
resocialization, will apply; however, the youth shall be reassessed for
degree of regression and shall begin at the phase (or goal) indicated by
the reassessment.

(f) Parole Status.

(1) Parole status shall have been earned by the youth when
he is deemed to have completed all program completion criteria for
release to home level restriction, subsection (e)(1)(A) or (e)(2)(A) of
this section depending on the classifying offense.

(2) When a youth has earned parole status and release to
home restriction level placement is pending, he or she attains parole
status in the current program prior to the release, unless the youth is in
a high restriction program, in which case, he or she attains parole status
on leaving the facility.

(g) Movement Without Program Completion.

(1) Administrative Transfer Movements. Administrative
transfer movements may be made among programs of equal restric-
tions without a due process hearing. An administrative movement shall
not be made in lieu of a movement for which a due process hearing is
mandatory.
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(2) Exceptions in Hardship Cases. Youth may be placed on
parole status at home without meeting completion criteria in hardship
cases on the recommendation by parole officer and approval by the
deputy executive director.

(3) Exceptions to Control Population. TYC recognizes that
optimum program integrity, efficiency, and safety is possible only if
programs are not overpopulated. When overpopulation occurs in any
institution, certain remedial actions are taken by the facility.

(A) Invoking Early Release Procedures.

(i) When population in any TYC institution reaches
three percent (3%) above general population budgeted capacity (ex-
cludes youth in specialized treatment), the superintendent may declare
an overpopulation condition and may invoke early release criteria.

(ii) When population in any TYC institution reaches
five percent (5%) above general population budgeted capacity, the su-
perintendent shall declare an overpopulation condition and shall invoke
early release criteria.

(B) Early Release Criteria. Youth in specialized treat-
ment programs and sentenced offenders are not eligible for early release
under these procedures. Those who may be released early are general
population youth who:

(i) have completed the minimum length on stay, and

(ii) have completed phase three of resocialization.

(C) Of youth who meet criteria, release should begin
with those having mastered the most objectives towards completion of
phase four (4).

(D) Within 24 hours of making the decision to imple-
ment the early release policy for population control on a campus, the
superintendent will notify the appropriate juvenile corrections director.

(E) The deputy executive director may cancel or revise
any population control in effect or may implement any other youth
movement option when necessary to control population and/or man-
age available funds concerning youth in residential placement.

(4) Exceptions for Mentally Ill and Mentally Retarded
Youth. Certain youth excluding sentenced offenders who have com-
pleted their minimum lengths of stay and are unable to derive further
benefit from the agency’s rehabilitation programs because of mental
illness or mental retardation, shall be discharged following application
for appropriate services to address their mental illness or mental
retardation. See (GAP) §87.79 of this title (relating to Discharge of
Mentally Ill and Mentally Retarded Youth).

(5) Exceptions for Youth who have Derived Maximum
Benefit in TYC Institutions or Secure Contract Care. The SSC or the
equivalent in a secure contract care program, may recommend the
release of certain youth to the central office department of juvenile
corrections when it has been determined that the youth is unable
to derive further benefit from the agency’s rehabilitation programs
in a high restriction facility and that the youth does not represent a
significant risk to the community if released.

(A) Derived Maximum Benefit Criteria. All of the fol-
lowing criteria must be met in order for the SSC to consider whether a
youth has derived maximum benefit from resocialization programming
in high restriction and should be released to a less restrictive environ-
ment:

(i) Youth has never been classified as a violent of-
fender; and

(ii) Youth is not eligible for discharge under (GAP)
§87.79 of this title (relating to Discharge of Mentally Ill and Mentally
Retarded Youth); and

(iii) Youth has no incidents of aggressive or as-
saultive behavior within the last 90 days resulting in a CCF-225 and
Level III hearing; and

(iv) Youth has not had a Level I or Level II Hearing
in the last 90 days, in which there was a finding of "true"; and

(v) Youth has a parole risk score that is low or
medium; and

(vi) Youth has the appropriate behavior phase rela-
tive to MLS, specifically:

(I) Behavior phase is greater than or equal to 3 if
current length of stay (LOS) is four (4) months after MLS date, or

(II) Behavior phase is greater than or equal to two
(2) if current LOS is eight (8) months after MLS date, or

(III) Behavior phase is greater than or equal to
one (1) if current LOS is 12 months after MLS date, and

(vii) Alternative interventions to facilitate the
youth’s progress have been tried without success; and

(viii) There is a suitable release plan to address the
youth’s risk factors in the community.

(B) Derived Maximum Benefit Procedures. Once it has
been determined by the primary service worker (PSW) or appropriate
staff that a youth meets the above criteria, the release may be approved
or disapproved as follows:

(i) The appropriate staff completes the Derived
Maximum Benefit form, CCF-521 for SSC review. This includes a
proposed release plan.

(ii) If the SSC determines it is necessary, a psycho-
logical evaluation/update is completed and attached to the form. The
psychological evaluation assesses youth’s current level of functioning,
ability to progress in current program, risk factors, and reviews the
youth’s transition plan, making recommendations necessary to reduce
risk to the community upon transition.

(iii) The SSC reviews the youth using the CCF-521
and makes a recommendation to the appropriate administrator regard-
ing whether the youth meets criteria for having "derivedmaximum ben-
efit" and should be transitioned to a less restrictive environment. (In a
secure contract care program, the facility administrator makes the rec-
ommendation to the quality assurance (QA) supervisor who reviews it
and forwards it to the QA administrator following SSC review). If the
SSC does not recommend release, the appropriate administrator indi-
cates an alternative course of action on the CCF-521 and it is returned
to the referring staff.

(iv) If the appropriate administrator approves the
recommendation for release, the completed CCF-521 is routed to the
appropriate director of juvenile corrections for approval/disapproval.
If it is disapproved, the CCF-521 is returned to the referring staff.

(v) If the director of juvenile corrections approves
the recommendation for release, the CCF-521 is routed to the assistant
deputy executive director of juvenile corrections for final approval/dis-
approval. If it is disapproved, the CCF-521 is returned to the referring
staff.

(vi) Once the deputy executive director reviews the
CCF-521, the CCF-521 is returned to the appropriate administrator, the
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appropriate action regarding the final release decision is taken by the
facility. The completed CCF-521 is filed in the masterfile.

(vii) At the discretion of the executive director, a de-
cision may be made to release a youth using the derived maximum
benefit criteria during any time of this process.

(h) Notification. Parents or guardians will be notified of all
movements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206107
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 424-6301

♦ ♦ ♦
37 TAC §85.43
(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Youth Commission or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Texas Youth Commission (TYC) proposes the repeal of
§85.43, concerning Home Placement. The repeal of the section
will eliminate the current home placement criteria to allow for a
new policy.
Don McCullough, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is repealed there will be no fiscal implications for state or
local government as a result of repealing the section.
Mr. McCullough also has determined that repealing the section
will have no public effect as a result. There will be no effect
on small businesses. There is no anticipated economic cost to
persons as a result of this repeal. No private real property rights
are affected by repeal of this rule.
Comments on the proposal may be submitted to Sherma Cragg,
Chief of Policy and Manuals, Texas Youth Commission, 4900
North Lamar, P.O. Box 4260, Austin, Texas 78765.
The repeal is proposed under the Human Resources Code,
§61.075, which provides the Texas Youth Commission with the
authority to determine the best treatment for youth.
The proposed repeal affects the Human Resource Code,
§61.034.
§85.43. Home Placement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206109

Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 424-6301

♦ ♦ ♦
37 TAC §85.43
The Texas Youth Commission (TYC) proposes new §85.43, con-
cerning Home Placement. The new section will outline new pro-
cedures by which homes are assessed for parole placement. Ad-
ditional guidelines have been added to broaden the options for
parole placement for youth over the age of 18.
Don McCullough, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.
Mr. McCullough also has determined that for each year of the
first five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be increased options for
parole placement of youth in the community. There will be no ef-
fect on small businesses. There is no anticipated economic cost
to persons who are required to comply with the section as pro-
posed. No private real property rights are affected by adoption
of this rule.
Comments on the proposal may be submitted to Sherma Cragg,
Chief of Policy and Manuals, Texas Youth Commission, 4900
North Lamar, P.O. Box 4260, Austin, Texas 78765.
The new section is proposed under the Human Resources Code,
§ 61.075, which provides the Texas Youth Commission with the
authority to permit the child liberty under supervision and on con-
ditions it believes conducive to acceptable behavior.
The proposed rule affects the Human Resource Code, §61.034.
§85.43. Home Placement.

(a) Purpose. The purpose of this rule is establish criteria and
procedures used by Texas Youth Commission (TYC) staff to determine
whether a youth in TYC jurisdiction will be allowed to return to his/her
home on completion of program requirements or whether alternative
living arrangements must be sought.

(b) Applicability.

(1) This policy applies to all committed youth who will be
placed on parole prior to age 21.

(2) For Determinate Sentenced offenders, if the minimum
period of confinement date will occur on or after the youth’s 19th birth-
day, the parole officer is exempt from completing home assessments
or updates since the youth, if released to parole, will be under the su-
pervision of the Texas Department of Criminal Justice-Parole Division
(TDCJ-PD).

(3) Other related policies may apply such as (GAP) §87.91
of this title (relating to Family Reintegration of Sex Offenders) and
(GAP) §85.45 of this title (relating to Parole of Undocumented Foreign
Nationals).

(c) Explanation of Terms Used.

(1) Approved Home Placement Status -- occurs when the
assessment indicates conditions that could facilitate the rehabilitative
adjustment of the youth.
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(2) Disapproved Home Placement Status -- occurs when
the assessment indicates conditions that would impede the rehabilita-
tive adjustment or threaten safety of the youth and/or other individuals
in the home.

(3) Incomplete Home Placement Status -- the assessment
process is not complete.

(4) Placement Objection -- occurs when a home assessment
indicates that none of the criteria for disapproval of the home exists but:

(A) the parent provides in writing that he/she cannot or
will not supervise the youth; or

(B) the parent provides in writing that the youth is not
welcome in the home; or

(C) a parent refusing to accept supervision of his/her
child under the age of 18, and/or a TYC youth claiming abuse in the
home, will be reported to the Department of Protective and Regulatory
Services (DPRS).

(5) Sexual Abuse Victim -- a person who, as the result of a
sexual offense, suffers a pecuniary loss or personal injury or harm.

(6) Potential Sexual Abuse Victim -- a person who has a
profile similar to that of the victim of the sexual offense, such as gender,
age, etc., or who has a profile that triggers the delinquent’s deviant or
abusive sexual arousal patterns.

(d) Home Assessment.

(1) The assigned parole officer shall assess the home of
each youth in their jurisdiction and shall determine whether the home
is approved or disapproved for placement. The assigned parole officer
will also determine whether the youth will be returned to his/her home
upon release from residential placement. Each home assessment will
be completed in the home of the youth’s legal parent(s), guardian, or
relative who has volunteered to have the youth placed in his/her home.
The home assessment process is also applicable to all youth properly
referred to parole officers through the Texas Interstate Compact on Ju-
veniles (ICJ) Office.

(2) Within 90 days of admission to TYC, all homes shall
be either approved or disapproved as a result of a completed home as-
sessment.

(3) The home placement status may be changed but only as
a result of a follow-up home assessment by the assigned parole officer.

(4) A completed home assessment shall be considered cur-
rent for any youth released to his/her home within 12 months of the
first day counted on the minimum length of stay. Home assessment
follow-ups will be conducted annually thereafter.

(5) For Violent A offenders who have a minimum length of
stay of 24 months, the follow-up home assessment is to be conducted
no later than 90 days from the minimum length of stay release date, and
be incorporated into the formal release plan.

(6) Any time new evidence or special circumstances war-
rant, a follow-up home assessment may be conducted.

(e) Home Approval/Disapproval Criteria. A youth’s home
shall be considered approved unless one or more of the following
disapproval criteria exists, and can be documented:

(1) physical abuse;

(2) sexual abuse;

(3) physical absence of parent caretaker due to criminal in-
carceration or physical/ psychiatric hospitalization;

(4) serious physical/survival neglect;

(5) legal termination of parental rights for youth under 18
years of age;

(6) the youth is a sex offender and criteria/requirements in
(GAP) §87.97 of this title (relating to Family Reintegration of Sex Of-
fenders) have not been met;

(7) the youth is an undocumented foreign national and a
copy of the notice from TYC to the Immigration and Naturalization
Service (INS) has not been received by the parole officer as outlined in
(GAP) §85.43 of this title (relating to Parole of Undocumented Foreign
Nationals).

(f) Parole Placement.

(1) Approved Home - Placement Objection Exists. An ap-
proved home with objections exists when the parents/guardian refuses
or is unable to accept supervision and placement in the home. The
parole officer and primary service worker (PSW) will determine alter-
native home placements. Alternative home placements may be deter-
mined depending on whether or not the youth is over 18 years of age.

(2) Disapproved Home Placement.

(A) Youth with disapproved homes will not be re-
turned/placed in their homes.

(B) A disapproved home may be reversed if the TYC
parole staff determines specific actions have been taken to correct any
deficiencies.

(C) Parents are immediately informed in writing when
the home is disapproved for placement and the reasons for such. Any
action that the parent may take to correct a deficiency is included.

(D) Emergency furloughs of youth with a current dis-
approved home may be granted if necessary.

(E) TYC parole staff will seek documented evidence of
relevant problems found by another agency to determine if disapproval
criteria exist.

(F) If the youth is under 18 years of age and will not be
returning home, staff will seek assistance from the parent(s) in locating
a relative who might be willing to have the youth placed in their home.
If the home of the relative is approved, a youth may be placed in the
home unless the parent(s) strongly objects to such placement in which
case alternatives are sought. When a suitable relative cannot be located,
an alternative program placement will be required.

(3) Alternative Home Placement for Youth Over the Age of
18 with an Approved Home with Objections or a Disapproved Home
Placement.

(A) For youth over 18 years of age whose par-
ent/guardian has refused placement, the parole officer may place
the youth in an approved home location of a non-relative. If the
parent/guardian has an objection to the non-relative placement, the
objections will be considered in the final decision, however, placement
may still occur in spite of the parental objections.

(B) An alternative home placement for youth over the
age of 18 shall be considered approved unless one or more of the fol-
lowing criteria exist, and can be documented:

(i) there is physical absence of a dwelling;

(ii) the legal head of household is unwilling to allow
youth to live in the home;
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(iii) the youth is a sex offender and the victim or po-
tential victim presently resides in the home and requirements for place-
ment have not been met as per (GAP) §87.91 (relating to Family Rein-
tegration of Sex Offenders);

(iv) the individuals residing in the home are on adult
probation or parole and are not related to the youth;

(v) there is documented evidence that the individ-
ual(s) residing in the home have had negative and/or unsafe influence
or impact on the youth.

(C) When an alternative home placement cannot be ap-
proved, the assigned parole officer shall immediately inform the resi-
dential PSW so that a second viable alternative home placement may
be identified.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206108
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 87. TREATMENT
SUBCHAPTER B. SPECIAL NEEDS
OFFENDER PROGRAMS
37 TAC §87.85
The Texas Youth Commission (TYC) proposes new §87.85, con-
cerning Sex Offender Registration. The new section will ensure
compliance with code of criminal procedure regarding the regis-
tration of sex offenders committed to TYC.
Don McCullough, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.
Mr. McCullough also has determined that for each year of the
first five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be compliance with the
code of criminal procedures. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed. No
private real property rights are affected by this rule.
Comments on the proposal may be submitted to Sherma Cragg,
Chief of Policy and Manuals, Texas Youth Commission, 4900
North Lamar, P.O. Box 4260, Austin, Texas 78765.
The new section is proposed under the Texas Code of Criminal
Procedure, §62.02, which provides the Texas Youth Commission
with the authority to register certain youth as sex offenders.
The proposed rule affects the Human Resource Code, §61.034.
§87.85. Sex Offender Registration.

(a) Purpose. The purpose of this policy is to ensure compli-
ance with Chapter 62 of the Texas Code of Criminal Procedure, regard-
ing registration of sex offenders who are in the custody of the Texas
Youth Commission (TYC).

(b) Applicability. Youth who have been convicted or adjudi-
cated (regardless of the pendency of an appeal) for any of the following
offenses are required by law to register as a sex offender unless the court
excused the requirement.

(1) Indecency With a Child (§21.11 of the Texas Penal
Code);

(2) Sexual Assault (§22.011);

(3) Aggravated Sexual Assault (§22.021);

(4) Prohibited Sexual Conduct (§25.02);

(5) Aggravated Kidnapping (§20.04(a)(4)), with the intent
to violate or abuse the victim sexually;

(6) Burglary (§30.02(d)), with the intent to commit any of
the five (5) offenses listed above;

(7) Compelling Prostitution (§43.05);

(8) Sexual Performance by a Child (§43.25);

(9) Possession of Promotion of Child Pornography
(§43.26);

(10) Unlawful Restraint (§20.02), Kidnapping (§20.03), or
Aggravated Kidnapping (§20.04), if the victim was younger than 17
years of age;

(11) The attempt, conspiracy, or solicitation to commit any
of the offenses listed above; and

(12) Indecent Exposure (§21.08), if it is the second (or
more) conviction or adjudication.

(c) Interstate Compact on Juveniles (ICJ).

(1) Youth who have been adjudicated for an offense under
the laws of another State or Federal law that contain elements that are
substantially similar to an offense requiring registration must register
in the State of Texas.

(2) An out-of-state order excusing sex offender registration
does not affect the duty of a sex offender convicted or adjudicated in
another state and residing in Texas from complying with the Texas Sex
Offender Registration Program.

(d) Regardless of classification any youth who is subject to sex
offender registration, while committed to TYC, will receive offense
specific treatment related to his/her sex offense.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206110
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 424-6301

♦ ♦ ♦
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CHAPTER 91. PROGRAM SERVICES
SUBCHAPTER D. HEALTH CARE SERVICES
37 TAC §91.81
The Texas Youth Commission (TYC) proposes an amendment
to §91.81, concerning Medical Consent. The amendment to the
section is a minor change that states medical notifications for
consent of parents will be sent via certified mail.
Don McCullough, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.
Mr. McCullough also has determined that for each year of the
first five years the section is in effect the public benefit antici-
pated as a result of enforcing the section will be better tracking
of correspondence related to consent for medical treatment of
youth by the parent. There will be no effect on small businesses.
There is no anticipated economic cost to persons who are re-
quired to comply with the section as proposed. No private real
property rights are affected by this rule.
Comments on the proposal may be submitted to Sherma Cragg,
Chief of Policy and Manuals, Texas Youth Commission, 4900
North Lamar, P.O. Box 4260, Austin, Texas 78765.
The amendment is proposed under the HumanResources Code,
§61.076, which provides the Texas Youth Commission with the
authority to provide any medical treatment that is necessary.
The proposed rule affects the Human Resource Code, §61.034.
§91.81. Medical Consent.

(a) Purpose. The purpose of this rule is to establish a proce-
dure by which TYC may exercise its authority to consent to particular
medical services for youth in TYC jurisdiction in accordance with the
Texas Family Code, §32.001.

(b) Texas Youth Commission (TYC) has the authority to con-
sent to the medical, dental, psychological, and surgical treatment of its
youth only when the person having the right to consent (youth’s par-
ent or guardian) has been notified and actual objection has not been
received by TYC within three days of the receipt of said notice. Noti-
fication will occur during the initial admission to the TYC system and
will be by certified mail to the last known address of the person hav-
ing the right to consent. TYC may use its authority to give consent for
youth under TYC jurisdiction who have not been assigned placement
in the home or home substitute.

(c) Medical treatment of any nature for youth assigned to
placement in the home or home substitute on parole status will be the
responsibility of the parent or guardian.

(d) When a youth reaches age 18, he/she [he or she] has the
right to legally consent to medical treatment. His/her informed consent
with respect to treatment for non-life threatening conditions will prevail
if there is a conflict between the youth and the parent/guardian and/or
TYC.

(e) Emergency Care or Life Threatening Condition. When
emergency care is needed or when the condition needing treatment is
life threatening and:

(1) the youth is 18 years or older and cannot or will not give
informed consent, care will be given.

(2) the youth is under 18 years old, TYC will give its con-
sent for care when TYC has authority to consent, i.e., no objection has

been received from the parent or guardian. If TYC has been given no-
tice of objection, TYC staff will, regarding the emergency care, attempt
to contact the person having authority to consent.

(3) the youth is under 18 years old and refuses treatment,
care will be given.

(4) regardless of age, psychotropic medication is the
required medical intervention, but the youth cannot or will not give
consent and all criteria in (GAP) §91.92 of this title (relating to
Psychotropic Medication-Related Emergencies) have been met.

(f) Specific Treatment.

(1) Unless notified to the contrary TYC will administer
the following specific treatment, either directly or through contract
providers:

(A) physical examinations;

(B) dental examinations and treatment;

(C) treatment of injuries;

(D) mental health evaluations;

(E) immunizations;

(F) laboratory and diagnostic tests;

(G) medication for an illness or condition;

(H) chemical dependency evaluations.

(2) TYCmay consent to the specific care listed above when
a TYC youth under 18 years of age is committed to a facility of the
Texas Department of Mental Health and Mental Retardation if the par-
ent or guardian cannot be contacted directly for consent. The TYC
medical director in central office may give such consent.

(g) Treatment Other Than Specific Treatment. Though TYC
[it] has the authority to consent to treatment other than that enumerated
above, TYC will defer to and attempt to contact the person having au-
thority to consent when such medical treatment may be necessary. If a
youth is under 18 years of age and a parent or guardian cannot be con-
tacted, TYC may use its authority to consent to treatment provided the
parent or guardian has not given actual notice to the contrary.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206111
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 424-6301

♦ ♦ ♦
CHAPTER 97. SECURITY AND CONTROL
SUBCHAPTER A. SECURITY AND CONTROL
37 TAC §97.29
The Texas Youth Commission (TYC) proposes an amendment to
§97.29, concerning Escape, Abscondence and Apprehension.
The amendment to the section will better indicate the definition
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of an attempted escape so it is not to be misinterpreted as an
escape.
Don McCullough, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.
Mr. McCullough also has determined that for each year of the
first five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be a clearer understand-
ing of the definition of terms. There will be no effect on small
businesses. There is no anticipated economic cost to persons
who are required to comply with the section as proposed. No
private real property rights are affected by this rule.
Comments on the proposal may be submitted to Sherma Cragg,
Chief of Policy and Manuals, Texas Youth Commission, 4900
North Lamar, P.O. Box 4260, Austin, Texas 78765.
The amendment is proposed under the HumanResources Code,
§61.093, which provides the Texas Youth Commission with the
authority to apprehend youth who have escaped TYC custody
without a warrant or other order.
The proposed rule affects the Human Resource Code, §61.034.
§97.29. Escape,[/]Abscondence and Apprehension.

(a) Purpose. The purpose of this rule is to acknowledge a rela-
tionship with Texas Youth Commission (TYC), law enforcement, and
Texas/National Crime Information Center (TCIC/NCIC) with regard to
reporting and apprehending youth in TYC custody who escape or ab-
scond from their assigned location, supervision, or who fail to report
as required.

(b) Applicability. This rule applies to all youth in TYC juris-
diction whether supervised by TYC staff or contract staff.

(c) Explanation of Terms Used.

(1) Failure to report--when a youth assigned to home level
restriction fails on two or more occasions to report as required by the
youth’s most recent case plan.

(2) Abscond--when a youth assigned to home level of re-
striction leaves any designated location without permission of staff and
his/her whereabouts are unknown by the supervising staff.

(3) Escape--when a youth assigned to a minimum,
medium, or high level restriction facility:

(A) leaves the property of a TYC facility or contract
program or other designated location without permission of staff; or

(B) fails to return at the designated time unless excused
by the facility/program administrator.[; or]

[(C) with specific intent to escape, commits an act
amounting to more than mere preparation, but fails to effect the
intended escape.]

(4) Attempted Escape--a youth with specific intent to es-
cape, commits an act amounting to more than mere preparation, but
fails to effect the intended escape.

(d) When a youth escapes or absconds, or fails to report, TYC
staff will make concerted efforts to apprehend the youth with assistance
of law enforcement officials, staff and other affected parties.

(e) Directives to Apprehend shall be issued by an agency staff
according to TCIC/NCIC [Texas/National Crime Information Center

(TCIC/NCIC)] policy and procedures and the Department of Public
Safety/Federal Bureau Investigation (DPS/FBI) [DPS/FBI] guidelines.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206112
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 424-6301

♦ ♦ ♦
37 TAC §97.43
The Texas Youth Commission (TYC) proposes an amendment to
§97.43, concerning Institution Detention Program. The amend-
ment to the section includes secure contract care programs as
being under the same guidelines for institution detention as TYC
operated institutions. The amendment seeks to clarify and in-
clude secure contract care programs.
Don McCullough, Assistant Deputy Executive Director for Finan-
cial Support, has determined that for the first five-year period the
section is in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
section.
Mr. McCullough also has determined that for each year of the
first five years the section is in effect the public benefit anticipated
as a result of enforcing the section will be clarification of the intent
of the policy for holding youth accountable. There will be no
effect on small businesses. There is no anticipated economic
cost to persons who are required to comply with the section as
proposed. No private real property rights are affected by this
rule.
Comments on the proposal may be submitted to Sherma Cragg,
Chief of Policy and Manuals, Texas Youth Commission, 4900
North Lamar, P.O. Box 4260, Austin, Texas 78765.
The amendment is proposed under the HumanResources Code,
§61.045, which provides the Texas Youth Commission with the
authority to operate programs designed to rehabilitate youth.
The proposed rule affects the Human Resource Code, §61.034.
§97.43. Institution Detention Program.

(a) Purpose. The purpose of this rule is to establish criteria and
procedures for detaining appropriate Texas Youth Commission (TYC)
youth in an Institution Detention Program (IDP) operated within each
TYC institution or secure contract program, who have charges against
them pending or filed, or are awaiting a due process hearing or trial, or
awaiting transportation subsequent to a due process hearing or trial.

(b) Applicability.

(1) This rule applies to TYC youth detained in TYC oper-
ated institutions or secure contract programs for pre-hearing or post-
hearing pending transportation.

(2) This rule does not apply to:

(A) TYC youth detained in community detention facili-
ties. See (GAP) §97.41 of this title (relating to Community Detention);
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(B) the use of the same or adjacent space when used
specifically as security intake. See (GAP) §97.37 of this title (relating
to Security Intake);

(C) the use of the same or adjacent space when used
specifically as a security program. See (GAP) §97.40 of this title (re-
lating to Security Program);

(D) the use of the same or adjacent space when used
specifically as disciplinary segregation. See (GAP) §95.17 of this title
(relating to Behavior Management Program);

(E) the use of the same or adjacent space when used
specifically as temporary admission. See (GAP) §85.41 of this title
(relating to Temporary Admission Awaiting Transportation); and

(F) the aggression management program (AMP). See
(GAP) §95.21 of this title (relating to Aggression Management Pro-
gram).

(c) Explanation of Terms Used. Detention Review Hearing--
the TYC level IV hearing required by this policy.

(d) Criteria for Placement in an Institution Detention Program.

(1) Designated staff will conduct a review to determine
whether admission criteria have been met.

(2) Admission Criteria for Detention Up To 72 Hours.

(A) A youth assigned to a TYC-operated institution or
secure contract program may be admitted to the IDP program (for up
to 72 hours):

(i) if the youth is awaiting transportation subsequent
to a due process hearing or trial; or

(ii) if a due process hearing or trial has been
requested in writing or charges are pending or have been filed; and

(iii) there are reasonable grounds to believe the
youth has committed a violation; and

(iv) one of the following applies:

(I) suitable alternative placement within the fa-
cility is unavailable due to on-going behavior of the youth that creates
disruption of the routine of the youth’s current program; or

(II) the youth is likely to interfere with the hear-
ing or trial process; or

(III) the youth represents a danger to [him-
self/herself or] others; or

(IV) the youth has escaped or attempted
escape as defined in (GAP) §97.29 of this title (relating to Es-
cape,[/]Abscondence and Apprehension).

(B) A youth who is assigned to a placement other than
a TYC operated institution or secure contract program may be detained
in a TYC operated IDP (up to 72 hours):

(i) if a due process hearing or trial has been
requested in writing; and

(ii) based on current behavior or circumstances and
all detention criteria must have been met as defined in (GAP) §97.41
of this title (relating to Community Detention).

(C) A youth may appeal the admission decision to the
IDP through the youth complaint system as defined in (GAP) §93.31
of this title (relating to Complaint Resolution System).

(3) Admission Criteria for Detention Beyond 72 Hours.

(A) A youth who is assigned to a TYC-operated institu-
tion or secure contract program may be detained in the IDP beyond 72
hours based on current behavior or circumstances, and all other criteria
in paragraph (2) of this subsection have been met.

(B) A youth who is assigned to a placement other than a
TYC-operated institution or secure contract program may be detained
in a TYC-operated IDP beyond 72 hours based on current behavior or
circumstances and all detention criteria in (GAP) §97.41 of this title
(relating to Community Detention) have been met.

(4) A hearing will be scheduled as soon as practical but no
later than seven (7) days, excluding weekends and holidays, from the
date of the alleged violation.

(A) A due process hearing or trial is considered to be
scheduled if a due process hearing date and time has been set or trial is
pending.

(B) A youth whose due process hearing or trial has been
held may be detained without a level IV hearing when the youth is
waiting for transportation:

(i) to the Texas Department of Criminal Justice In-
stitution Division (TDCJ-ID) following a transfer hearing; or

(ii) to a different placement following a level I or II
hearing.

(C) Transportation should be arranged immediately to
take place within 72 hours and anything past that must have superin-
tendent’s approval.

(e) Detention Hearings Required for Any Youth Held in an In-
stitution Detention Program.

(1) A youth, whomeets admission criteria, may be detained
in an IDP for up to 72 hours.

(2) For extensions beyond 72 hours, an initial detention re-
view hearing (level IV hearing) must be held on or before 72 hours
from admission to the IDP, or the next working day.

(3) Subsequent detention review hearings must be held
within ten working days from the previous detention review hearing
when a due process hearing or trial is not held and continued detention
is necessary and appropriate based upon current behavior or circum-
stances that meet criteria. See (GAP) §95.59 of this title (relating to
Level IV Hearing Procedure).

(4) A detention review hearing is not required for:

(A) youth under indictment pending trial pursuant to
(GAP) §95.5 of this title (relating to Referral to Criminal Court);

(B) youth detained pending transportation as defined in
this policy; or

(C) sentenced offenders awaiting a transfer hearing to
TDCJ-ID as defined in (GAP) §85.37 of this title (relating to Sentenced
Offender Disposition), if the hearing date is set to take place within a
reasonable period of time from the date of detention.

(5) Institution or a designated community staff will hold
the required level IV detention review hearings. The primary service
worker (PSW) for youth not assigned to an institution will coordinate
with institution staff to ensure that hearings are timely held or waived
properly.

(6) If a level IV hearing is not timely held or is not properly
waived, the youth shall be released from the IDP.
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(7) The youth is notified in writing of his/her right to appeal
the level IV hearing.

(f) Release from institution detention is determined by the out-
come of a hearing or trial or upon the decision not to hold a hearing. If
the youth is pending transportation, the youth is released from deten-
tion upon transport.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206113
Steve Robinson
Executive Director
Texas Youth Commission
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 424-6301

♦ ♦ ♦

PART 6. TEXAS DEPARTMENT OF
CRIMINAL JUSTICE
CHAPTER 151. GENERAL PROVISIONS
37 TAC §151.4
The Texas Board of Criminal Justice proposes to amend §151.4,
Presentations to the Texas Board of Criminal Justice. The pur-
pose of the amendment is to respond to a petition for a rule
change by allowing for pre-registration of public presentations
to the Texas Board of Criminal Justice on topics that are subject
to the Board’s jurisdiction but are not posted for deliberation.
Brad Livingston, Chief Financial Officer for TDCJ, has deter-
mined that for the first five years the rule will be in effect, en-
forcing or administering the rule does not have foreseeable im-
plications related to costs or revenues for state or local govern-
ment. Mr. Livingston has also determined that there will be no
economic impact on persons required to comply with the rule,
and that the public benefit expected as a result of the proposed
rule is the increased opportunity for public discourse on issues
relevant to the Texas Department of Criminal Justice.
Comments should be directed to Carl Reynolds, General Coun-
sel, Texas Department of Criminal Justice, P.O. Box 13084,
Austin, Texas 78711, Carl.Reynolds@tdcj.state.tx.us. Written
comments from the general public should be received within 30
days of the publication of this proposal.
The revisions are proposed under Texas Government Code,
Sections 492.013, which grants general rulemaking authority
to the Board and 492.007, which requires the Board to provide
access and public comment on issues within the jurisdiction of
the board, as well as Texas Government Code Chapter 551, the
Open Meetings Act.
Cross Reference to Statutes: Texas Government Code, Chapter
551, and Section 492.007.
§151.4. Presentations to the Texas Board of Criminal Justice.

(a) Policy. The Texas Board of Criminal Justice is committed
to provide access and opportunity for public comment on issues within
the jurisdiction of the Board, and invites public testimony on items that

are part of the board’s posted agenda as provided for in subsection (b) of
this section. The Board defines its areas of jurisdiction in Board Policy
BP-01.01, available at the Board office at the address in subsection (d)
of this section, or on the Internet at http://tdcj.state.tx.us/policy/policy-
home.htm. Persons outside the agency who wish to have items placed
on the board agenda are invited to follow the procedure in subsection
(d) of this section. On an annual basis, ordinarily in the July meeting
of the Board, an opportunity shall be provided for public presentations
on issues that are not part of the Board’s posted agenda. Annual public
presentations shall be:

(1) subject to the requirements and restrictions of subsec-
tions (b), (c), (f) and (g) of this section;

(2) pertinent to issues under the jurisdiction of the board,
as determined by the chairman and the general counsel; and

(3) pertinent to TDCJ policies, procedures, standards, and
rules, while actual disputes that are properly the subject of the em-
ployee grievance system, the employee disciplinary system, the inmate
grievance system, the inmate disciplinary system, or pending litigation
shall be addressed through those processes.

(b) Registration. Persons who desire to make presentations to
the Board shall complete registration cards which shall be made avail-
able at the entry to the place where the Board’s scheduled meeting is
to be held. Completed registration cards must be provided to the exec-
utive assistant to the chairman at least 10 minutes prior to the posted
time for the beginning of the meeting, for registration the day of the
meeting. Pre-registration to speak on an item on the Board’s agenda,
or to make a public presentation, must provide the information listed in
this subsection. Pre-registration must be provided to the Board office
at P.O. Box 13084, Austin Texas 78711, no earlier than the first day
of the even-numbered month preceding the Board meeting for which
the registration is intended (June 1 for the annual public presentation
opportunity), and no later than seven days prior to the same meeting.
The registration cards shall include blanks in which all of the following
information must be disclosed:

(1) name of the person making a presentation;

(2) a statement as to whether the person is being reim-
bursed for the presentation; and if so, the name of the person or entity
on whose behalf the presentation is made;

(3) a statement as to whether the presenter has registered
as a lobbyist in relationship to the matter in question;

(4) a reference to the agenda item, if applicable, that the
person wishes to discuss before the Board;

(5) an indication as to whether the presenter wishes to
speak for or against the proposed agenda item, if applicable;

(6) a statement verifying that all factual information to be
presented shall be true and correct to the best of the knowledge of the
speaker.

(c) Presentation timing. The chairman of the Texas Board of
Criminal Justice shall have discretion in setting reasonable limits on
the time to be allocated for each presentation. If several persons wish
to address the board on the same agenda item, it shall be within the
discretion of the chair to request that persons who wish to address the
same side of the issue coordinate their comments, or limit their com-
ments to an expression of support for views previously articulated by
persons speaking on the same side of an issue. The chairman shall pro-
vide an opportunity for presentation by a person who has submitted a
registration card prior to the board’s taking action on the item that the
person indicates a wish to discuss, if the presentation applies to an item
on the agenda.
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(d) Requests that issues be placed on an agenda. Persons out-
side the agency who wish to have an agenda item posted shall address
their request to the Chairman, Texas Board of Criminal Justice, P.O.
Box 13084, Austin, Texas 78711. Such requests should be submitted
by the first day of the even-numbered month preceding the board meet-
ing for which the request is intended [at least 50 days in advance of the
board meeting]. The decision whether to calendar a matter for discus-
sion before the full Board, a Board committee, a Board liaison, or with
a designated staff member, shall be within the discretion of the chair-
man.

(e) Disability accommodation. Persons with disabilities who
have special communication or accommodation needs and who plan
to attend a meeting may contact the Board office in Austin. Requests
should be made at least two days before a meeting. The department
will make every reasonable effort to accommodate these needs.

(f) Conduct and decorum. The Board will receive public input
as authorized by this section, subject to the following additional guide-
lines.

(1) Questioning of those making presentations will be re-
served to Board members and staff recognized by the chairman.

(2) Presentations shall remain pertinent to the issue being
discussed.

(3) A person who is determined by the chairman to be dis-
rupting a meeting must immediately cease the disruptive activity or
leave the meeting room if ordered to do so by the chairman.

(4) A person may not assign a portion of his or her time to
another speaker.

(g) A person may not carry a prohibited weapon, an illegal
knife, a club, a handgun, or a licensed concealed handgun at a meeting
of the Board.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206144
Carl Reynolds
General Counsel
Texas Department of Criminal Justice
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 463-0422

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES
CHAPTER 19. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION
SUBCHAPTER X. REQUIREMENTS FOR
MEDICAID-CERTIFIED FACILITIES

40 TAC §19.2308
The Texas Department of Human Services (DHS) proposes to
amend §19.2308, concerning change of ownership, in its Nurs-
ing Facility Requirements for Licensure and Medicaid Certifica-
tion chapter. The purpose of the amendment is to add the re-
quirements for a final enhancement report to the final reporting
requirements that result from a nursing facility’s change of own-
ership.
When aMedicaid-certified nursing facility undergoes a change of
ownership, DHS Facility Enrollment places two vendor holds on
the prior owner for the Texas Health and Human Services Com-
mission (HHSC): one for the nursing facility’s final cost report
requirements and one for its final enhancement report require-
ments. The proposed amendment adds the final Staffing and
Compensation Report for the Enhanced Direct Care Staff Re-
port Program to the requirements for final reporting as a result
of a nursing facility’s change of ownership.
James R. Hine, Commissioner, has determined that, for the first
five-year period the proposed section will be in effect, there will
be no fiscal implications for state or local government as a result
of enforcing or administering the section.
Mr. Hine also has determined that, for each year of the first
five years the section is in effect, the public benefit anticipated
as a result of enforcing the section will be clarification that the
prior owner is required to complete the Staffing and Compensa-
tion Report for the Enhanced Direct Care Staff Report Program.
There will be no effect on small or micro businesses as a result
of enforcing or administering the section, because the proposal
clarifies final reporting requirements that allow DHS to release
vendor hold on payments to the prior owner. There is no antici-
pated economic cost to persons who are required to comply with
the proposed section. There is no anticipated effect on local em-
ployment in geographic areas affected by this section.
Questions about the content of this proposal may be directed to
Nancy Kimble at (512) 338- 6496 in HHSC’s Rate Analysis for
Long Term Care-Aged and Disabled. Written comments on the
proposal may be submitted to Supervisor, Rules and Handbooks
Unit-287, Texas Department of Human Services E-205, P.O. Box
149030, Austin, Texas 78714-9030, within 30 days of publication
in the Texas Register.
Under §2007.003(b) of the Texas Government Code, DHS has
determined that Chapter 2007 of the Government Code does
not apply to these rules. Accordingly, DHS is not required to
complete a takings impact assessment regarding these rules.
The amendment is proposed under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes DHS to administer
public and medical assistance programs, and under Texas Gov-
ernment Code, §531.021, which provides HHSC with the author-
ity to administer federal medical assistance funds.
The amendment implements the Human Resources Code,
§§22.001-22.036 and §§32.001-32.052.
§19.2308. Change of Ownership.
An ownership change is defined in §19.210(c) of this title (relating
to Temporary Change of Ownership). For purposes of this section,
prior owner is defined as the legal entity licensed to operate the facility
before the change of ownership. The new owner is the legal entity
licensed to operate the facility after the change. The Texas Department
of Human Services (DHS) will recognize the ownership change subject
to the following conditions:
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(1) (No change.)

(2) When DHS receives information about a proposed or
actual change of ownership, DHS may place vendor payments to the
prior owner on hold until all of the following conditions are met:

(A) - (B) (No change.)

(C) the prior owner meets the final reporting re-
quirements as specified in Title 1, Texas Administrative Code
(TAC), §355.306 (relating to Cost Finding Methodology) and 1 TAC
§355.308(f)(1)(A) (relating to Enhanced Direct Care Staff Rate); and

(D) (No change.)

(3) - (8) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206143
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Earliest possible date of adoption: November 3, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦

PART 19. TEXAS DEPARTMENT OF
PROTECTIVE AND REGULATORY
SERVICES
CHAPTER 732. CONTRACTED SERVICES
SUBCHAPTER L. CONTRACT ADMINISTRA-
TION
40 TAC §§732.202, 732.229, 732.247
The Texas Department of Protective and Regulatory Services
(PRS) proposes amendments to §732.202 and §732.247 and
proposes new §732.229, concerning how does the Department
purchase goods and services, how may depreciation and use
allowances be calculated, and is there a procurement protest or
appeal procedure available, in its Contracted Services chapter.
The purpose of the amendments and new section is to update
PRS contracting rules to incorporate recent changes and addi-
tions from both the federal government and the Texas Health and
Human Services Commission.
Mary Fields, Budget and Federal Funds Director, has deter-
mined that for the first five-year period the proposed sections
will be in effect there will be no fiscal implications for state or
local government as a result of enforcing or administering the
sections.
Ms. Fields also has determined that for each year of the first five
years the sections are in effect the public benefit anticipated as a
result of enforcing the sections will be that contractors and poten-
tial contractors with PRS will have a clear method for protesting

awards of contracts carried out with alleged legal or factual er-
rors. A further benefit will be that contractors will have more lee-
way to use their own accounting practices within federal guide-
lines in determining what is equipment. There will be no effect
on large, small, or micro-businesses because the rules merely
clarify procedures rather than impose new procedures, and the
equipment rule grants more leeway to contractors. There is no
anticipated economic cost to persons who are required to com-
ply with the proposed sections.
Questions about the content of the proposal may be directed
to Ron Curry at (512) 833-3405 in PRS’s Contracted Services
Division. Written comments on the proposal may be submitted to
Texas Register Liaison, Legal Services-230, Texas Department
of Protective and Regulatory Services E-611, P.O. Box 149030,
Austin, Texas 78714- 9030, within 30 days of publication in the
Texas Register.
Under §2007.003(b) of the Texas Government Code, the de-
partment has determined that Chapter 2007 of the Government
Code does not apply to these rules. Accordingly, the department
is not required to complete a takings impact assessment regard-
ing these rules.
The amendments and new section are proposed under the Hu-
man Resources Code, §40.029, which authorizes the depart-
ment to adopt rules to facilitate implementation of departmental
programs.
The amendments and new section implement the Human Re-
sources Code, §40.029.
§732.202. How does the Department purchase goods and services?

(a) The Department may purchase goods and services through
competitive and noncompetitive procurement methods found in the
Health and Human Services Commission purchasing rules at 1 TAC
§391.101 (relating to Competitive Procurement Methods) and 1 TAC
§391.103 (relating to Noncompetitive Procurements).

(b) When the Department procures subrecipient contracts or
grants using competitive methods, the Department does not provide a
protest procedure for awards or tentative awards, but on request the
Department will provide a debriefing to an unsuccessful applicant.

§732.229. Is there a procurement protest or appeal procedure avail-
able?

(a) The Department does not provide a protest procedure for
awards or tentative awards of grants or of subrecipient contracts. On
request, the Department will provide a debriefing to an unsuccessful
applicant.

(b) The Department provides other applicants an opportunity
to request a formal or informal review of an award or tentative award
under the following circumstances:

(1) The purchase award was made under a competitive pro-
curement method and the applicant was not selected for the award;

(2) The purchase award was made under a formal provider
enrollment solicitation and the applicant was not selected for an award;
or

(3) The purchase or award was a sole source or emergency
procurement.

(c) The protest must be limited to matters relating to the
protestor’s qualifications, the suitability of the goods or services
offered by the protestor, or alleged irregularities in the Department’s
procurement process.
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(d) Any applicant who is aggrieved in connection with the De-
partment’s award or tentative award of a contract as specified in subsec-
tions (a)-(c) of this section may formally protest to the director of the
region or state office division that conducted the procurement (the con-
tracting director). Protests must be in writing and received by the con-
tracting director or procurement officer no later than 10 working days
after such applicant knows, or should have known, of the occurrence
of the action that is protested. Copies of the protest must be mailed or
delivered by the protestor to all other parties involved if the protestor
alleges that the contract should not have been awarded to such other
parties.

(e) If a protest is received within the 10-day time frame as re-
quired in subsection (d) of this section and the contract has not been
awarded, the contracting director will not proceed with the contract
award unless a written determination is made that delaying the award
would cause substantial harm to the Department.

(f) A protest must be sworn and notarized, and it must contain:

(1) a specific identification of the statutory or regulatory
provision(s) that the action complained of is alleged to have violated;

(2) a specific description of each act alleged to have vio-
lated the statutory or regulatory provision(s) identified in paragraph (1)
of this subsection;

(3) a precise statement of the relevant facts;

(4) an identification of the issue(s) to be resolved;

(5) a statement of the basis for the protest and any authority
that supports the protest; and

(6) a statement that copies of the protest have been mailed
or delivered to all respondents involved.

(g) If the protest is resolved by mutual agreement, then the
protestor and the contracting director or designee, other than the pro-
curement officer, shall sign an agreement acknowledging resolution of
the protest.

(h) If the protest is not resolved by mutual agreement, then the
contracting director shall consider all relevant information contained in
the protest and issue a written determination on the protest.

(1) If the contracting director determines that no violation
of rules or statutes has occurred, the director shall so inform the
protestor and all respondents involved by letter, which sets forth the
reasons for the determination and of the appeal process requirements.

(2) If the contract director determines that a violation of the
rules or statutes has occurred, the director shall so inform the protestor
and all respondents involved by letter, which sets forth the reasons for
the determination (including the provisions that were violated) and the
corrective action that will be taken. If a contract has been awarded, the
corrective action may include voiding the contract.

(i) The contracting director’s determination on a protest may
be appealed by the protestor, or by a respondent, to the director’s su-
pervisor. The appeal must be in writing and received by the contracting
director or supervisor no later than 10 working days after the date of the
director’s determination. The appeal is limited to review of the direc-
tor’s determination. Copies of the appeal must be mailed or delivered
by the appellant to all respondents involved and must contain a state-
ment that such copies have been provided.

(j) The supervisor or designee, other than the contracting di-
rector, shall review the director’s determination and issue a written de-
termination on the appeal. The supervisor’s written determination is
final and shall be sent to the appellant, all respondents involved, and
the director.

(k) A protestor’s or appellant’s failure to meet the require-
ments of this section invalidates the protest or appeal.

§732.247. How may depreciation and use allowances be calcu-
lated?[Depreciation and Use Allowances.]

(a)-(i) (No change.)

(j) Effective with the [their] corporate fiscal year ending in
2001 [1997], a residential child care contractor must [contractors are
required to] depreciate purchases made during its [their] corporate fis-
cal year 2002 [years ending in 1998] and thereafter of any single asset
having a useful life of more than one year and an acquisition cost which
equals or exceeds the lesser of:

(1) the capitalization level established by the organization
for the financial statement purposes; or

(2) $5,000 [valued at $1,000 or more and with an estimated
useful life of more than one year at the time of purchase].

(k) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206152
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Proposed date of adoption: November 22, 2002
For further information, please call: (512) 438-3437

♦ ♦ ♦
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TITLE 16. ECONOMIC REGULATION
PART 1. RAILROAD COMMISSION OF
TEXAS
CHAPTER 3. OIL AND GAS DIVISION
16 TAC §3.78
Pursuant to Texas Government Code, §2001.027 and 1 TAC
§91.65(c)(2), the proposed amended section, submitted by

the Railroad Commission of Texas has been automatically
withdrawn. The amended section as proposed appeared in the
March 22, 2002 issue of the Texas Register (27 TexReg 2160).

Filed with the Office of the Secretary of State on September 25,
2002.
TRD-200206257

♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES
1 TAC §§351.17, 351.19, 351.21, 351.23
The Health and Human Services Commission (HHSC) adopts
the additions to Chapter 351, Coordinated Planning and Deliv-
ery of Health and Human Services, §351.17, Right to Correct
Incorrect Personal Information; §351.19, Requesting a Correc-
tion of Personal Information; § 351.21, Where to Send a Request
for Correction of Personal Information; and §351.23, Review of
Requests for Correction of Personal Information without changes
as published in the March 15, 2002, issue of the Texas Register
(27 TexReg 1965).
The adopted sections establish procedures by which individuals
may request correction of information collected about an individ-
ual ("personal information") by the HHSC and the process the
HHSC will use to review such requests.
The 77th Texas Legislature enacted House Bill 1922, which
added Chapter 559, "State Government Privacy Policies," to the
Texas Government Code. This provision requires the HHSC
to establish reasonable procedures by which an individual may
request the correction of personal information collected by the
HHSC. The purpose of the proposed amendments to Chapter
351 is to inform the public about the right to correct incorrect
personal information and to adopt such procedures.
No comments were received on the new sections as proposed.
These rules are adopted under authority granted to the HHSC by
section 531.033, Government Code, which authorizes the Com-
missioner of Health and Human Services to adopt rules nec-
essary to implement the Health and Human Services Commis-
sion’s duties, and under section 62.051(d), Health and Safety
Code, which directs the HHSC to adopt rules as necessary to
implement the Children’s Health Insurance Program. No other
statutes, articles, or codes are affected by the proposed rules.
Chapter 351. Coordinated Planning And Delivery Of Health And
Human Services
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.

TRD-200206039
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: October 6, 2002
Proposal publication date: March 15, 2002
For further information, please call: (512) 424-6576

♦ ♦ ♦
CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER D. REIMBURSEMENT
METHODOLOGY FOR THE INTERMEDIATE
CARE FACILITIES FOR PERSONS WITH
MENTAL RETARDATION (ICF/MR) PROGRAM
1 TAC §355.451
The Health and Human Services Commission (HHSC) adopts
amendments to §355.451, governing definitions and general re-
imbursement information, without changes to the proposed text
as published for public review and comment in the May 10, 2002,
issue of the Texas Register (27 TexReg 3869). The text of the
rule will not be republished.
Background and Summary of Factual Basis for the Rules
Section 531.021, Government Code, entitled "Administration of
Medicaid Program," provides, among other things, that HHSC
adopt rules and standards to govern the determination of fees,
charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code, in consultation with the
agencies that operate the Medicaid program. The amendments
describe how rates for service coordination for individuals
served through the MRLA program will be established and how
the service will be defined and limited.
Explanation
Section 355.451(a) is amended to state that cost data is required
annually.
Public Comment
A hearing to accept oral and written testimony from members of
the public concerning the proposal was held on June 3, 2002.
No testimony was offered. No written comments were received.
Statutory Authority
The amendments are adopted under §531.021(b), Government
Code, which requires HHSC to adopt reasonable rules and stan-
dards to govern the determination of fees, charges, and rates
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for medical assistance payments under Chapter 32, Human Re-
sources Code, in consultation with the agencies that operate the
Medicaid program; and §531.033, Government Code, which pro-
vides the commissioner of health and human services with au-
thority to adopt rules necessary to carryout the duties of HHSC
under Chapter 531, Government Code.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206176
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: October 13, 2002
Proposal publication date: May 10, 2002
For further information, please call: (512) 424-6756

♦ ♦ ♦
SUBCHAPTER F. GENERAL REIMBURSE-
MENT METHODOLOGY FOR ALL MEDICAL
ASSISTANCE PROGRAMS
1 TAC §§355.701, 355.743 - 355.746
The Health and Human Services Commission (HHSC) adopts
amendments to §355.701, concerning definitions and gen-
eral specifications and §355.743, concerning reimbursement
methodology for service coordination and new §355.744,
concerning service coordination definitions for mental retar-
dation local authority (MRLA) program, §355.745, concerning
service limitations for service coordination through MRLA, and
§355.746, concerning reimbursement methodology for MRLA
service coordination, without changes to the proposed text as
published for public review and comment in the May 10, 2002,
issue of the Texas Register (27 TexReg 3871). The text of the
rules will not be republished.
Background and Summary of Factual Basis for the Rules
Section 531.021, Government Code, entitled "Administration of
Medicaid Program," provides, among other things, that HHSC
adopt rules and standards to govern the determination of fees,
charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code, in consultation with the
agencies that operate the Medicaid program. The amendments
and new rules describe how rates for service coordination for in-
dividuals served through the MRLA Program will be established
and how the service will be defined and limited.
Explanation
Section §355.701(a) is amended to state that cost data is re-
quired to be submitted annually. The amendment to §355.743(a)
corrects a reference, and the amendment to §355.743(e)(1) re-
moves a reference to an extraneous date.
New §§355.744 - 355.746 maximize the state’s opportunity to
draw federal funds to cover allowable costs in community set-
tings. The new rules will create another service coordination
rate for those individuals with Mental Retardation being served
through the MRLA program. Currently, the state sets a single

rate for service coordination provided to all individuals with men-
tal retardation. The rules will result in one rate for persons being
served through the MRLA program and another rate for all other
individuals with mental retardation.
Public Comment
A hearing to accept oral and written testimony from members of
the public concerning the proposal was held on June 3, 2002.
No testimony was offered. No written comments were received.
Statutory Authority
The amendments and new rules are adopted under §531.021(b),
Government Code, which requires HHSC to adopt reasonable
rules and standards to govern the determination of fees,
charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code, in consultation with the
agencies that operate the Medicaid program; and §531.033,
Government Code, which provides the commissioner of health
and human services with authority to adopt rules necessary
to carry the duties of HHSC under Chapter 531, Government
Code.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206177
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: October 13, 2002
Proposal publication date: May 10, 2002
For further information, please call: (512) 424-6756

♦ ♦ ♦
SUBCHAPTER J. PURCHASED HEALTH
SERVICES
DIVISION 2. MEDICAID HOME HEALTH
PROGRAM
1 TAC §355.8021
The Health and Human Services Commission (HHSC) adopts
an amendment to §355.8021 with changes to the proposed text
published in the May 17, 2002, issue of the Texas Register (27
TexReg 4250). The text of the rule will be republished.
The justification for the amendment is to replace the current rea-
sonable cost principles reimbursement methodology with a fee
schedule developed by HHSC and updated every four years for
the various therapy, nursing and aide services provided under
the Texas Medicaid Home Health program. The initial fee sched-
ule is based upon an analysis of current payments with input from
home health providers and is intended to be budget neutral.
During the comment period, comments were received from the
Texas Association for Home Care, a hospital representative, and
an individual. The following is a summary of comments received
and the commission’s response to each comment.
Comment: The rule should be reformatted into (A) and (B) only
to make it read a bit clearer.
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Response: The commission disagrees with this comment as it
believes that the current format is clear.
Comment: The commission should publish the initial fee sched-
ule as part of the preamble.
Response: The commission agrees. The initial fee schedule is
as follows:
Skilled Nursing Visit--$100.94
Physical Therapy Visit--$116.36
Occupational Therapy Visit--$118.62
Speech Language Pathology Visit--$119.61
Aide Visit--$47.03
Comment: The recommendations for the initial fee schedule de-
scribed in the adopted rule were developed, in part, by a work-
group consisting of commission staff and industry and associa-
tion representatives that oversaw the transition from a previously
cost-based reimbursement system to a prospective fee sched-
ule.
The analysis to create the initial fee schedule was based upon
an averaging of Medicaid payments to selected high-volume
providers, which were based upon the Medicare definition of
reasonable cost as it existed prior to October 1, 2000.
Because of a recent change to Medicare cost criteria, Medicare
cost reports will not be available in the future. To ensure ade-
quate flexibility in the fee-setting process, the state should have
the latitude to look at the current market for these services as
well as costs as the basis for payment. To accomplish this, the
commission should consider the following changes:
(1) Delete the phrase "and each fee schedule developed under
this paragraph" from subsection (a)(2)(B). This paragraph relates
only to the development of the Weighted Average Rate for the
initial fee schedule.
(2) Change subsection (a)(2)(B)(i) to provide that a ’high volume’
Medicaid provider is a provider that is identified within at least
the top 45% of recipients of Medicaid payments for the covered
services.
(3) Change the phrase "for the most recent twelve months of
available data" in subsection (a)(2)(B)(i) to "for the most recent
six months of available data." The analysis was performed on 6
months of data available at the time of the workshops and there
was consensus that this was an adequate period.
(4) Change the word "rebasing" in subsection (a)(2)(C) to "HHSC
will conduct an analysis."
Response: The commission agrees with the commenter’s sug-
gestions and has made the suggested changes.
Comment: The commission should change the definition of "high
volume provider" in (a)(2)(A)(i) to "For purposes of this para-
graph, a "high-volume" Medicaid provider is a provider that is
identified in at least the top 45% of Medicaid payments for these
services for the most recent six months of available data."
Response: The commission agrees, as the data used in
developing the initial fee schedule was based upon providers
identified in the top 45% of Medicaid payees for such services.
During the comment period, the Texas Association for Home
Care requested a review of the payments to the sampled
providers, and this review demonstrated that the high-volume

Medicaid providers were in the top 45% of recipients of Medicaid
payments for those services and time period.
In addition, the commission has revised the text in subsection
(a)(2)(C) to clarify the data that will be used in future analyses.
The amendment is adopted to be effective November 1, 2002,
under the Texas Government Code, §531.033, which provides
the Commissioner of HHSC with broad rulemaking authority;
Human Resources Code, §32.021 and the Texas Government
Code, §531.021(a), which provide the Health and Human Ser-
vices Commission (HHSC) with the authority to administer the
federal medical assistance (Medicaid) program in Texas; and the
Texas Government Code, §531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the de-
termination of Medicaid reimbursements. The amendment im-
plements the Government Code, §531.033 and §531.021(b).
§355.8021. Reimbursement Methodology for Home Health Services.

(a) Reimbursement methodology for services provided by a
home health agency.

(1) Except for expendable medical supplies and DME, au-
thorized home health services provided for eligible Medicaid recipients
are reimbursed the lesser of:

(A) the amount billed to Medicaid by the agency; or

(B) the fee established for the specific authorized home
health service and published as part of a fee schedule developed by the
commission in accordance with paragraph (2) of this subsection.

(2) HHSC will establish a fee schedule for Medicaid-reim-
bursable therapy, nursing, and aide services provided by a home health
agency in accordance with this paragraph.

(A) HHSC bases the initial fee schedule upon an anal-
ysis of providers’ Medicaid payments for providing Medicaid-reim-
bursable therapy, nursing, and aide services.

(B) HHSC calculates a Weighted Average Rate (WAR)
for the initial fee schedule developed under this paragraph.

(i) The WAR is based on a representative sampling
of Medicaid payments to "high-volume" Medicaid providers for ther-
apy, nursing, and aide services that are eligible for reimbursement by
Medicaid. For purposes of this paragraph, a "high-volume" Medicaid
provider is a provider that is identified in the top 45% of recipients of
Medicaid payments for these services for the most recent six months
of available data.

(ii) HHSC averages the sampledMedicaid payments
received by all high-volume providers for a specified home health ser-
vice. HHSC weights the average Medicaid payment by the total num-
ber of services reimbursed by Medicaid in this sample. HHSC applies
the weighted average rate to the fee schedule.

(C) Following development of the initial fee schedule,
HHSC will conduct an analysis no later than December 31, 2004.
HHSC will conduct an analysis that will include, but not be limited
to, payments for as well as the costs associated with providing
these Medicaid-reimbursable therapy, nursing, and aide services at
least every four (4) years thereafter. HHSC will seek input from
contracted home health services providers and other interested parties
in performing this analysis.

(b) Reimbursement methodology for expendable medical
supplies provided by enrolled home health agencies and DME
providers/suppliers. Participating providers are reimbursed the
maximum allowable fee for expendable medical supplies established
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by the department. The maximum allowable fee is based upon the
lesser of the following:

(1) the billed amount;

(2) the Medicare fee schedule in place prior to October 1,
2000, as defined in 25 TAC §29.301 (relating to General); or

(3) the expendable medical supply acquisition fee as de-
fined in 25 TAC §29.301.

(c) Reimbursement methodology for durable medical
equipment provided by enrolled home health agencies and DME
providers/suppliers. Participating providers are reimbursed the
maximum allowable fee for durable medical equipment established
by the department. The maximum allowable fee for durable medical
equipment is based on the lesser of the following:

(1) the billed amount;

(2) the durable medical equipment acquisition fee, which is
based upon the manufacturer’s suggested retail price minus a discount;.

(A) the manufacturer’s suggested retail price is the
listed price that the manufacturer recommends as the retail selling
price;

(B) the discount from the manufacturer’s suggested re-
tail price is determined from the total discount that vendors receive
from manufacturers. The initial value of the discount shall be 18%.
Thereafter, the department is responsible for periodically conducting a
representative sample by which a discount is determined. Participating
providers must, at the department’s written request, provide necessary
information needed to determine the discount. The department shall
review the discount at least every five years.

(3) the Medicare fee schedule as defined in 25 TAC
§29.301; or

(4) if no discount is provided, the incurred cost to the dealer
plus a percentage to be determined by the department.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206178
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: November 1, 2002
Proposal publication date: May 17, 2002
For further information, please call: (512) 424-6756

♦ ♦ ♦
DIVISION 6. RURAL HEALTH CLINICS
1 TAC §355.8101
The Health and Human Services Commission (HHSC) adopts
the amendment to §355.8101, without changes to the proposed
text as published in theMay 10, 2002, issue of the Texas Register
(27 TexReg 3874). The text of the rule will not be republished.
The amendment incorporates federally-mandated changes
to the reimbursement methodology for rural health clinics.
The amendment also explains how reimbursement rates will

be calculated. The reimbursement methodology is either a
prospective payment system (PPS) or an alternative payment
system. The per visit rates for both payment systems will be
derived from a facility’s reasonable costs for a specified period
of time.
The Commission received no comments regarding adoption of
the amendment.
The amendment is adopted under the Texas Government
Code, §531.033, which provides the Commissioner of HHSC
with broad rulemaking authority; Human Resources Code,
§32.021 and the Texas Government Code, §531.021(a), which
provide the Health and Human Services Commission (HHSC)
with the authority to administer the federal medical assistance
(Medicaid) program in Texas; and the Texas Government
Code, §531.021(b), which provides HHSC with the authority
to propose and adopt rules governing the determination of
Medicaid reimbursements.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206179
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: October 13, 2002
Proposal publication date: May 10, 2002
For further information, please call: (512) 424-6756

♦ ♦ ♦
DIVISION 14. FEDERALLY QUALIFIED
HEALTH CENTER SERVICES
1 TAC §355.8261
The Health and Human Services Commission (HHSC or Com-
mission) adopts the amendment to §355.8261, with changes to
the proposed text as published in the May 10, 2002, issue of the
Texas Register (27 TexReg 3879). The text of the rule will be
republished.
The amendment incorporates federally-mandated changes to
the reimbursement methodology for federally qualified health
centers (FQHC). The amendment also explains how reimburse-
ment rates will be calculated. The reimbursement methodology
is either a prospective payment system (PPS) or an alternative
payment system. The per visit rates for both payment systems
will be derived from a facility’s reasonable costs for a specified
period of time.
The Commission received a written comment from the Texas As-
sociation of Community Health Centers, Inc. The comment and
the Commission’s response follows.
Comment: The commenter requested the addition of podiatrists
to the list of practitioners in the definitions of "visit" and "medical
visit."
Response: HHSC disagrees with this comment as it would re-
sult in Medicaid reimbursement of visits provided by podiatrists,
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which is beyond the scope of the current proposal. No change
was made.
The amendment is adopted under the Texas Government Code,
§531.033, which provides the Commissioner of HHSC with
broad rulemaking authority; Human Resources Code, §32.021,
and the Texas Government Code, §531.021(a), which provide
HHSC with the authority to administer the federal medical assis-
tance (Medicaid) program in Texas; and the Texas Government
Code, §531.021(b), which provides HHSC with the authority
to propose and adopt rules governing the determination of
Medicaid reimbursements.
§355.8261. Reimbursement.

(a) Prospective Payment Methodology. Federally qualified
health centers (FQHCs) employing the Prospective Payment System
(PPS) methodology, in accordance with section 1902(aa) of the Social
Security Act, as amended by the Benefits Improvement and Protection
Act (BIPA) of 2000 (42 U.S.C. §1396a(aa)), effective for the FQHC’s
fiscal year that includes dates of service occurring January 1, 2001,
and after, will be reimbursed a PPS per visit rate for Medicaid covered
services. There will no longer be a cost settlement for FQHCs for
dates of service on or after January 1, 2001

(1) The PPS per visit rate for each FQHC will be cal-
culated based on one hundred percent (100%) of the average of the
FQHC’s reasonable costs for providing Medicaid covered services as
determined from audited cost reports for the FQHC’s 1999 and 2000
fiscal years. The PPS per visit rates will be calculated by adding the
total audited reimbursable costs as determined from the 1999 and 2000
cost reports and dividing by the total audited visits for these same two
periods.

(2) Prior to the Health and Human Services Commission’s
(HHSC) setting a PPS rate pursuant to this subsection, each FQHC
will be reimbursed on the basis of an interim per visit rate. The interim
per visit rate for each FQHC will be the encounter rate from the latest
finalized cost report settlement, adjusted as provided for in paragraph
(7) of this subsection. When HHSC has determined a final PPS rate,
interim payments will be reconciled back to January 1, 2001. The final
PPS rate, as adjusted, will apply prospectively from the date of the final
approval.

(3) Reasonable costs, as used in setting the base rate, the
PPS rate, or any subsequent effective rate, is defined as those costs that
are allowable under Medicare Cost Principles, as outlined in 42 C.F.R.
part 413, with no productivity screens and no per visit payment limit.
The administrative cost limit of thirty percent (30%) of total costs that
was in place on December 31, 2000, will be retained in determining
reasonable costs. Reasonable costs do not include unallowable costs.

(4) Unallowable costs. Unallowable costs are expenses that
are incurred by an FQHC and that are not directly or indirectly related
to the provision of covered services, according to applicable laws, rules,
and standards. An FQHCmay expend funds on unallowable cost items,
but those costs must not be included in the cost report/survey, and they
are not used in calculating a rate determination. Unallowable costs
include, but are not necessarily limited to, the following:

(A) compensation in the form of salaries, benefits, or
any form of compensation given to individuals who are not directly or
indirectly related to the provision of covered services;

(B) personal expenses not directly related to the provi-
sion of covered services;

(C) management fees or indirect costs that are not de-
rived from the actual cost of materials, supplies, or services necessary

for the delivery of covered services, unless the operational need and
cost effectiveness can be demonstrated;

(D) advertising expenses other than those for advertis-
ing in the telephone directory yellow pages, for employee or contract
labor recruitment, and for meeting any statutory or regulatory require-
ment;

(E) business expenses not directly related to the provi-
sion of covered services. For example, expenses associated with the
sale or purchase of a business or expenses associated with the sale or
purchase of investments;

(F) political contributions;

(G) depreciation and amortization of unallowable costs,
including amounts in excess of those resulting from the straight line
depreciation method; capitalized lease expenses, less any maintenance
expenses, in excess of the actual lease payment; and goodwill or any
excess above the actual value of the physical assets at the time of pur-
chase. Regarding the purchase of a business, the depreciable basis will
be the lesser of the historical but not depreciated cost to the previous
owner or the purchase price of the assets. Any depreciation in excess
of this amount is unallowable;

(H) trade discounts and allowances of all types, includ-
ing returns, allowances, and refunds, received on purchases of goods
or services. These are reductions of costs to which they relate and thus,
by reference, are unallowable;

(I) donated facilities, materials, supplies, and services
including the values assigned to the services of unpaid workers and
volunteers whether directly or indirectly related to covered services,
except as permitted in 42 C.F.R. part 413;

(J) dues to all types of political and social organizations
and to professional associations whose functions and purpose are not
reasonably related to the development and operation of patient care
facilities and programs or the rendering of patient care services;

(K) entertainment expenses, except those incurred for
entertainment provided to the staff of the FQHC as an employee benefit.
An example of entertainment expenses is lunch during the provision of
continuing medical education on-site;

(L) board of director’s fees, including travel costs and
meals provided for directors;

(M) fines and penalties for violations of statutes, regu-
lations, and ordinances of all types;

(N) fund raising and promotional expenses, except as
noted in subparagraph (D) of this paragraph;

(O) interest expenses on loans pertaining to unallow-
able items, such as investments. Also the interest expense on that por-
tion of interest paid that is reduced or offset by interest income;

(P) insurance premiums pertaining to items of unallow-
able cost;

(Q) any accrued expenses that are not a legal obligation
of the provider or are not clearly enumerated as to dollar amount;

(R) mileage expense exceeding the current reimburse-
ment rate set by the federal government for its employee travel;

(S) cost for goods or services that are purchased from a
related party and that exceed the original cost to the related party;

(T) out-of-state travel expenses not related to the provi-
sion of covered services, except out-of-state travel expenses for training
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courses that increase the quality of medical care and/or the operating
efficiency of the FQHC;

(U) over-funding contributions to self-insurance funds
that do not represent payments based on current liabilities;

(V) overhead costs beyond the thirty percent (30%) lim-
itation established by the HHSC.

(5) A visit is a face-to-face encounter between an FQHC
patient and a physician, physician assistant, nurse practitioner, nurse-
midwife, visiting nurse, a qualified clinical psychologist, clinical so-
cial worker, other health professional for mental health services, den-
tist, dental hygienist, or an optometrist. Encounters with more than
one health professional and multiple encounters with the same health
professional that take place on the same day and at a single location
constitute a single visit, except where one of the following conditions
exist:

(A) after the first encounter, the patient suffers illness
or injury requiring additional diagnosis or treatment; or

(B) the FQHC patient has a medical visit and an "other"
health visit.

(6) A medical visit is a face-to-face encounter between an
FQHC patient and a physician, physician assistant, nurse practitioner,
nurse mid-wife, or visiting nurse. An "other" health visit includes, but
is not limited to, a face-to-face encounter between an FQHC patient
and a qualified clinical psychologist, clinical social worker, other health
professional for mental health services, a dentist, a dental hygienist, an
optometrist, or a Texas Health Steps Medical Screen.

(7) Effective for each FQHC’s fiscal year that includes
dates of services occurring on or after October 1, 2001, subsequent
increases in an FQHC’s base per visit rate or the effective rate shall be
the rate of change in the Medicare Economic Index (MEI) for primary
care.

(8) The effective rate is the rate paid to the FQHC for the
current fiscal year. The effective rate equals the base rate plus the MEI
for each of the FQHC’s fiscal years since the setting of its base rate.
The effective rate shall be calculated at the start of each FQHC’s fiscal
year and shall be applied prospectively for that fiscal year.

(9) An adjustment shall be made to the effective rate if the
FQHC can show that the increase is due to a change in scope. An
FQHC or the commission may request an adjustment of the effective
rate equal to one hundred percent (100%) of reasonable costs by filing a
cost report and the necessary documentation to support a claim that the
FQHC has undergone a change in scope. A cost report, filed to request
an adjustment in the effective rate, may be filed at any time during
an FQHC’s fiscal year but no later than five (5) calendar months after
the end of the FQHC’s fiscal year. All requests for adjustment in the
FQHC’s effective rate must include at least 6 months of financial data.
Any effective rate adjustment granted as a result of such a filing must
be completed within sixty (60) days of receipt of a workable cost report
and documentation supporting the FQHC’s claim that it has undergone
a change in scope. Within sixty (60) days of submitting a workable cost
report, HHSC or its designee shall make a determination regarding a
new effective rate. The new effective rate shall become effective the
first day of the month immediately following its determination. All
adjustments shall be calculated using the effective rate and shall be
applied prospectively.

(10) Any request to adjust an effective rate must be accom-
panied by documentation showing that the FQHC has had a change in
scope. A change in scope of services provided by an FQHC includes

the addition or deletion of a service or a change in the magnitude, in-
tensity or character of services currently offered by an FQHC or one of
the FQHC’s sites. A change in scope includes:

(A) an increase in service intensity attributable to
changes in the types of patients served including, but not limited to,
HIV/AIDS, the homeless, elderly, migrant, and other chronic diseases
or special populations;

(B) any changes in services or provider mix provided
by an FQHC or one of its sites;

(C) changes in operating costs that have occurred dur-
ing the fiscal year and which are attributable to capital expenditures,
including new service facilities or regulatory compliance;

(D) changes in operating costs attributable to changes
in technology or medical practices at the FQHC;

(E) indirect medical education adjustments and a direct
graduate medical education payment that reflects the costs of providing
teaching services to interns and residents; or

(F) any changes in scope approved by the Health Re-
sources and Service Administration (HRSA).

(11) A workable cost report includes the following:

(A) an FQHC Statistical Data Coversheet with Certifi-
cation by an Officer or Administrator;

(B) Medicaid Cost Report consisting of three (3) work-
sheets:

(i) Worksheet 1--Reclassification andAdjustment of
Trial Balance of Expenses;

(ii) Worksheet 2--Provider Staff and Encounters;
and

(iii) Worksheet 3--Computation of Allowable Cost
and Cost Settlement;

(D) Trial Balance with account titles. If the provider’s
Trial Balance has only account numbers, a Chart of Accounts will need
to accompany the Trial Balance;

(E) a Mapping of the Trial Balance that shows the trac-
ing of each Trial Balance account to a line and column on worksheet 1
of the Cost Report;

(F) documentation supporting the provider’s reclassifi-
cation and adjustments;

(G) a Schedule of Depreciation of depreciable assets;

(H) listing of all satellites, if applicable; and

(I) Federal Grant Award notices or changes in scope ap-
proved by HRSA.

(12) Once the base rate for an FQHC has been calculated,
the FQHC will be paid its effective rate without the need to file a cost
report. Except as specified in paragraph (13) of this subsection, a cost
report will be required only if the FQHC is seeking to adjust its effective
rate.

(13) New FQHCs must file a projected cost report within
90 days of their designation as an FQHC to establish an initial payment
rate. The cost report will contain the FQHC’s reasonable costs antici-
pated to be incurred during the FQHC’s initial fiscal year. FQHC must
file a cost report within five (5) months of the end of FQHC’s initial
fiscal year. The cost settlement must be completed within eleven (11)
months of receipt of a cost report. The cost per visit rate established
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by the cost settlement process shall be the base rate. Any subsequent
increases shall be calculated as provided herein. A new FQHC location
established by an existing FQHC participating in theMedicaid program
will receive the same effective rate as the FQHC establishing the new
location. An FQHC establishing a new location may request an adjust-
ment to its effective rate as provided herein if its costs have increased
as a result of establishing a new location.

(14) In the event that the total amount paid to an FQHC by
a managed care organization is less than the amount the FQHC would
receive under PPS, the state will reimburse the difference on a quarterly
basis. The state’s quarterly supplemental payment obligation will be
determined by subtracting the baseline payment under the contract for
services being provided from the effective rate without regard to the
effects of financial incentives that are linked to utilization outcomes,
reductions in patient cost, or bonuses.

(15) Submission of Audited Medicare Cost Reports. An
FQHC must submit a copy of its audited Medicare cost report to the
state within 15 days of receipt.

(b) Alternative Payment Methodology. Federally qualified
health centers (FQHCs) employing the alternative to the Prospective
Payment System (PPS) methodology, in accordance with section
1902(aa) of the Social Security Act, as amended by the Benefits Im-
provement and Protection Act (BIPA) of 2000(42 U.S.C. §1396a(aa)),
effective for the FQHC fiscal year that includes dates of service
occurring January 1, 2001, and after, will be reimbursed a per visit rate
for Medicaid covered services with cost settlement at the greater of
one hundred percent (100%) of reasonable costs or the allowable per
visit rate, as determined under the prospective payment system. Cost
settlements will be determined from provider submitted cost reports.

(1) Written and signed agreements will be obtained from
all FQHC providers agreeing to the alternative methodology.

(2) The alternative PPS per visit rate for each FQHC will
be calculated based on one hundred percent (100%) of the average of
the FQHC’s reasonable costs for providing Medicaid covered services
as determined from audited cost reports for the FQHC’s 1999 and 2000
fiscal years.

(3) The alternative PPS per visit rates will be calculated
by adding the total audited reimbursable costs as determined from the
1999 and 2000 cost reports and dividing by the total audited visits for
these same two periods.

(4) Prior to HHSC’s setting a final base rate pursuant to the
alternative PPS methodology outlined in this subsection, each FQHC
shall be reimbursed on the basis of an interim per visit rate. The interim
per visit rate for each FQHC will be the encounter rate from the latest
finalized cost report settlement, as adjusted pursuant to paragraph (9)
of this subsection of the alternative PPS methodology. When HHSC
has determined a final alternative PPS rate, interim payments will be
reconciled back to January 1, 2001. If the total payments under the
interim rates are less than the total amount calculated pursuant to this
subsection, an adjustment will be made to account for the difference.
If the interim payments are greater than the base rate calculation, no
reconciliation will occur. The final base rate, as adjusted, will apply
prospectively from the date of final approval.

(5) Reasonable costs, as used in setting the base rate, the al-
ternative PPS rate, or any subsequent effective rate, is defined as those
costs that are allowable under Medicare Cost Principles as outlined in
42 C.F.R. part 413 with no productivity screens and no per visit pay-
ment limit. The administrative cost limit of thirty percent (30%) of total
costs that was in place on December 31, 2000, shall be maintained in

determining reasonable costs. Reasonable costs shall not include unal-
lowable costs.

(6) Unallowable costs are expenses that are incurred by an
FQHC and that are not directly or indirectly related to the provision
of covered services according to applicable laws, rules, and standards.
An FQHCmay expend funds on unallowable cost items, but those costs
must not be included in the cost report/survey, and they are not used in
calculating a rate determination. Unallowable costs include, but are not
necessarily limited to, the following:

(A) compensation in the form of salaries, benefits, or
any form of compensation given to individuals who are not directly or
indirectly related to the provision of covered services;

(B) personal expenses not directly related to the provi-
sion of covered services;

(C) management fees or indirect costs that are not de-
rived from the actual cost of materials, supplies, or services necessary
for the delivery of covered services, unless the operational need and
cost effectiveness can be demonstrated;

(D) advertising expenses other than those for advertis-
ing in the telephone directory yellow pages, for employee or contract
labor recruitment, and for meeting any statutory or regulatory require-
ment;

(E) business expenses not directly related to the provi-
sion of covered services. For example, expenses associated with the
sale or purchase of a business or expenses associated with the sale or
purchase of investments;

(F) political contributions;

(G) depreciation and amortization of unallowable costs,
including amounts in excess of those resulting from the straight line
depreciation method; capitalized lease expenses, less any maintenance
expenses, in excess of the actual lease payment; and goodwill or any
excess above the actual value of the physical assets at the time of pur-
chase. Regarding the purchase of a business, the depreciable basis will
be the lesser of the historical but not depreciated cost to the previous
owner or the purchase price of the assets. Any depreciation in excess
of this amount is unallowable;

(H) trade discounts and allowances of all types, includ-
ing returns, allowances, and refunds, received on purchases of goods
or services. These are reductions of costs to which they relate and thus,
by reference, are unallowable;

(I) donated facilities, materials, supplies, and services
including the values assigned to the services of unpaid workers and
volunteers whether directly or indirectly related to covered services,
except as permitted in 42 C.F.R. part 413;

(J) dues to all types of political and social organizations
and to professional associations whose functions and purpose are not
reasonably related to the development and operation of patient care
facilities and programs, or the rendering of patient care services;

(K) entertainment expenses except those incurred for
entertainment provided to the staff of the FQHC as an employee bene-
fit. An example of entertainment expenses is lunch during the provision
of continuing medical education on-site;

(L) board of director’s fees including travel costs and
meals provided for directors;

(M) fines and penalties for violations of statutes, regu-
lations, and ordinances of all types;
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(N) fund raising and promotional expenses, except as
noted in subparagraph (D) of this paragraph;

(O) interest expenses on loans pertaining to unallow-
able items, such as investments. Also, the interest expense on that por-
tion of interest paid that is reduced or offset by interest income;

(P) insurance premiums pertaining to items of unallow-
able cost;

(Q) any accrued expenses that are not a legal obligation
of the provider or are not clearly enumerated as to dollar amount;

(R) mileage expense exceeding the current reimburse-
ment rate set by the federal government for its employee travel;

(S) cost for goods or services that are purchased from a
related party and that exceed the original cost to the related party;

(T) out-of-state travel expenses not related to the provi-
sion of covered services, except out-of-state travel expenses for training
courses that increase the quality of medical care and/or the operating
efficiency of the FQHC;

(U) over-funding contributions to self-insurance funds
that do not represent payments based on current liabilities;

(V) overhead costs beyond the thirty percent (30%) lim-
itation established by HHSC.

(7) A visit is a face-to-face encounter between an FQHC
patient and a physician, physician assistant, nurse practitioner, nurse-
midwife, visiting nurse, clinical psychologist, clinical social worker,
other health professional for mental health services, dentist, dental hy-
gienist or an optometrist. Encounters with more than one health profes-
sional and multiple encounters with the same health professional that
take place on the same day and at a single location constitute a single
visit, except where one of the following conditions exists:

(A) after the first encounter, the patient suffers illness
or injury requiring additional diagnosis or treatment; or

(B) the FQHC patient has a medical visit and an "other"
health visit.

(8) A medical visit is a face-to-face encounter between an
FQHC patient and a physician, physician assistant, nurse practitioner,
nurse mid-wife, or visiting nurse. An "other" health visit includes, but
is not limited to, a face-to-face encounter between an FQHC patient and
a clinical psychologist, clinical social worker, other health professional
for mental health services, a dentist, a dental hygienist, an optometrist,
or a Texas Health Steps Medical Screen.

(9) Effective for each FQHC’s fiscal year that includes
dates of services occurring on or after October 1, 2001, subsequent
increases in an FQHC’s base per visit rate or the effective rate shall
be the rate of change in the Medical Economic Index (MEI) for
primary care plus one and one-half percent (1.5%). If the increase
in an FQHC’s reasonable costs is greater than the MEI plus one
and one-half percent for any fiscal year, an FQHC may request an
adjustment of its effective rate equal to one hundred percent (100%)
of reasonable costs.

(10) The effective rate is the rate paid to the FQHC for the
current fiscal year. The effective rate equals the base rate plus the MEI
plus one and one-half percent (1.5%) for each of the FQHC’s fiscal
years since the setting of its base rate. The effective rate shall be cal-
culated at the start of each FQHC’s fiscal year and shall be applied
prospectively for that fiscal year.

(11) An adjustment will be made to the effective rate if the
increase in an FQHC’s reasonable costs are greater than the MEI plus

one and one-half percent (1.5%) for any fiscal year in which the FQHC
can show that it is operating in an efficient manner or that the increase
is due to a change in scope. An FQHC or HHSC may request an ad-
justment of its effective rate equal to one hundred percent (100%) of
reasonable costs by filing a cost report and the necessary documenta-
tion to support a claim that it is operating in an efficient manner or has
undergone a change in scope. A cost report, filed to request an adjust-
ment in the effective rate, may be filed at any time during an FQHC’s
fiscal year but no later than five (5) calendar months after the end of
the FQHC’s fiscal year. All requests for adjustment in the FQHC’s
effective rate must include at least 6 months of financial data. Any
effective rate adjustment granted as a result of such a filing must be
completed within sixty (60) days of receipt of a workable cost report
and documentation supporting the FQHC’s claim that it is operating in
an efficient manner or has undergone a change in scope. Within sixty
(60) days of submitting a workable cost report, HHSC or its designee
shall make a determination regarding a new effective rate. The new
effective rate shall become effective the first day of the month imme-
diately following its determination. All subsequent increases shall be
calculated using the adjusted effective rate.

(12) Any request by an FQHC to adjust its effective rate
must be accompanied by documentation showing that the FQHC is op-
erating in an efficient manner or that it has had a change in scope.

(13) Operating in an efficient manner shall include a show-
ing that: the FQHC has implemented an outcome-based delivery sys-
tem that includes prevention and chronic disease management. Preven-
tion includes, but is not be limited to, programs such as immunization
and medical screens. Disease Management must include, but not be
limited to, programs such as those for diabetes, cardiovascular condi-
tions, and asthma that can demonstrate an overall improvement in pa-
tient outcomes; and

(A) paying employee’s salaries that do not exceed the
rates of payment for similar positions in the area, taking into account
experience and training as determined by the Texas Workforce Com-
mission;

(B) providing fringe benefits to its employees that do
not exceed 12% of the FQHC’s total costs;

(C) implementing cost saving measures for its phar-
macy and medical supplies expenditures by engaging in group
purchasing; and

(D) employing the Medicare concept of a "prudent
buyer" in purchasing its contracted medical services.

(14) A change in scope of services provided by an FQHC
includes the addition or deletion of a service or a change in the magni-
tude, intensity or character of services currently offered by an FQHC
or one of the FQHC’s sites. A change in scope includes:

(A) an increase in service intensity attributable to
changes in the types of patients served, including but not limited to,
HIV/AIDS, the homeless, elderly, migrant, other chronic diseases or
special populations;

(B) any changes in services or provider mix provided
by an FQHC or one of its sites;

(C) changes in operating costs that have occurred dur-
ing the fiscal year and that are attributable to capital expenditures, in-
cluding new service facilities or regulatory compliance;

(D) changes in operating costs attributable to changes
in technology or medical practices at the FQHC;
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(E) indirect medical education adjustments and a direct
graduate medical education payment that reflects the costs of providing
teaching services to interns and residents;

(F) any changes in scope approved by the Health Re-
sources and Service Administration (HRSA).

(15) A workable cost report includes the following:

(A) an FQHC Statistical Data Coversheet with Certifi-
cation by an Officer or Administrator;

(B) Medicaid Cost Report consisting of three (3) work-
sheets:

(i) Worksheet 1--Reclassification andAdjustment of
Trial Balance of Expenses;

(ii) Worksheet 2--Provider Staff and Encounters;
and

(iii) Worksheet 3--Computation of Allowable Cost
and Cost Settlement;

(C) Trial Balance with account titles. If the provider’s
Trial Balance has only account numbers, a Chart of Accounts will need
to accompany the Trial Balance;

(D) a Mapping of the Trial Balance that shows the trac-
ing of each Trial Balance account to a line and column on worksheet 1
of the Cost Report;

(E) documentation supporting the provider’s reclassifi-
cation and adjustments;

(F) a Schedule of Depreciation of depreciable assets;

(G) listing of all satellites, if applicable; and

(H) Federal Grant Award notices or changes in scope
approved by HRSA.

(16) Once the base rate for an FQHC has been calculated,
the FQHC will be paid its effective rate without the need to file a cost
report. Except as specified in paragraph (17) of this subsection, a cost
report will be required only if the FQHC is seeking to adjust its effective
rate.

(17) New FQHCs must file a projected cost report within
90 days of their designation as a FQHC to establish an initial payment
rate. The cost report will contain the FQHC’s reasonable costs antici-
pated to be incurred during the FQHC’s initial fiscal year. FQHC must
file a cost report within five (5) months of the end of FQHC’s initial
fiscal year. The cost settlement must be completed within eleven (11)
months of receipt of a cost report. The cost per visit rate established
by the cost settlement process will be the base rate. Any subsequent
increases will be calculated as provided herein. A new FQHC location
established by an existing FQHC participating in theMedicaid program
will receive the same effective rate as the FQHC establishing the new
location. An FQHC establishing a new location may request an adjust-
ment to its effective rate as provided herein if its costs have increased
as a result of establishing a new location.

(18) In the event that the total amount paid to an FQHC by
a managed care organization is less than the amount the FQHC would
receive under section 1902(aa)(1-4) of the Social Security Act, as appli-
cable, the state will reimburse the difference on a quarterly basis. The
state’s quarterly supplemental payment obligation will be determined
by subtracting the baseline payment under the contract for services be-
ing provided from the effective rate without regard to the effects of
financial incentives that are linked to utilization outcomes, reductions
in patient cost, or bonuses.

(19) It is the intent of the state to assure that centers are re-
imbursed at one hundred percent (100%) of their reasonable costs or
the adjusted alternative PPS rate, whichever is greater. If the state can
show that an FQHC is being reimbursed at an effective rate that ex-
ceeds one hundred and two percent (102%) of its reasonable costs, it
may reduce the FQHC’s effective rate to a rate that reflects one hun-
dred percent (100%) of its reasonable costs or the alternative PPS rate
without adjustments, whichever is greater. Any such adjustment in an
FQHC’s effective rate may only be applied prospectively. The state
may request that an FQHC file a cost report for its most current fis-
cal year, plus any revisions to the cost report, within five (5) months
of notification, when evidence indicates that an FQHC is receiving ex-
cess reimbursement. The adjusted alternative PPS rate means the base
rate plus subsequent increases as defined herein, excluding any adjust-
ment in the effective rate. The new effective rate will become effec-
tive the first day of the month immediately following its determination.
All subsequent increases will be calculated using the adjusted effective
rate. Payments made under this alternative methodology will at least
be equal to what would have been paid under PPS.

(20) Submission of Audited Medicare Cost Reports. An
FQHC shall submit a copy of its audited Medicare cost report to the
state within 15 days of receipt.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206180
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: October 13, 2002
Proposal publication date: May 10, 2002
For further information, please call: (512) 424-6756

♦ ♦ ♦
TITLE 10. COMMUNITY DEVELOPMENT
PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS
CHAPTER 1. ADMINISTRATION
SUBCHAPTER A. GENERAL POLICIES AND
PROCEDURES
10 TAC §1.2
The Texas Department of Housing and Community Affairs (De-
partment) is adopting, without changes, the amendment of §1.2,
as published in the August 16, 2002 issue of the Texas Register
(27 TexReg 7328-29), concerning the Department’s complaint
system, and therefore, will not be republished.
No comments were received concerning this amendment.
The purpose of this section is to include additional documenta-
tion that will be kept in each complaint file, as well as notification
requirements of the Department to the person filing the complaint
and to each person who is a subject of the complaint as required
by the amendments to the Texas Government Code, §2306.066,
enacted by the 77th Texas Legislature through Senate Bill 322.
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The adopted amendment affects no other code, article or statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206139
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Effective date: October 10, 2002
Proposal publication date: August 16, 2002
For further information, please call: (512) 475-3726

♦ ♦ ♦
TITLE 19. EDUCATION
PART 2. TEXAS EDUCATION AGENCY
CHAPTER 100. CHARTERS
SUBCHAPTER A. OPEN-ENROLLMENT
CHARTER SCHOOLS
19 TAC §100.101, §100.105
The State Board of Education (SBOE) adopts an amendment to
§100.101 and new §100.105, concerning open-enrollment char-
ter schools. Section 100.101 incorporates requirements in Texas
Education Code (TEC), §12.111, that each charter specify the
powers or duties of the governing body and TEC, §12.119, that
the SBOE prescribe the period and manner of submission of an
annual charter governance report, including articles of incorpo-
ration and bylaws. The amendment to §100.101 changes a re-
quirement relating to the submission of articles of incorporation
or bylaws. Amended §100.101 is adopted without changes to the
proposed text as published in the August 9, 2002, issue of the
Texas Register (27 TexReg 6933) and will not be republished.
New §100.105, which clarifies applicability of existing rule and
statute to public senior college or university charter schools, is
adopted with changes to the proposed text as published in the
August 9, 2002, issue of the Texas Register (27 TexReg 6933).
Senate Bill (SB) 1, 74th Texas Legislature, 1995, granted the
SBOE the authority to establish up to 20 open-enrollment char-
ter schools to eligible entities. In 1997, the 75th Texas Legisla-
ture granted the SBOE the authority to approve 100 additional
open-enrollment charters and an unlimited number of open-en-
rollment charters to serve students at risk of dropping out of
school. House Bill (HB) 6, 77th Texas Legislature, 2001, called
for the combination of these two types of charters into one open-
enrollment category and limited the number of charters to 215.
In addition, HB 6 granted the SBOE the authority to approve an
unlimited number of charters to public senior colleges or univer-
sities.
The adopted amendment to 19 TAC §100.101 requires charter
schools to submit the articles of incorporation or bylaws of the
sponsoring entity only if either document has been altered during
the year. The current rule requires that both documents be filed
with the agency annually.

The adopted new 19 TAC §100.105 was submitted in response
to TEC, Chapter 12, Charters, Subchapter E, College or Univer-
sity Charter School, as added by HB 6, 77th Texas Legislature,
2001. The bill allows the SBOE to grant open-enrollment char-
ters to public senior colleges or universities under different con-
ditions than other open-enrollment charters. The adopted new
19 TAC §100.105 clarifies the applicability of existing rule and
statute to this new category of open-enrollment charter schools.
In order to clarify the type of colleges or universities to which this
new provision applies, a modification was made to the title and
within the rule text to specifically reference public senior college
or university charters.
The effective date for the amendment and new rule is 20 days af-
ter filing as adopted with the Texas Register. In accordance with
TEC, §7.102(f), the SBOE approved this rule action at second
reading and final adoption by a vote of two-thirds of its members
to specify an effective date earlier than September 1, 2003. This
earlier effective date is necessary in order for the rules to con-
form to the recently enacted HB 6 and for the rules to apply to
subsequent application cycles.
No comments were received regarding adoption of the amend-
ment and new section.
The amendment and new section are adopted under the Texas
Education Code (TEC), §12.119 and §12.154, amended and
added by HB 6, 77th Texas Legislature, 2001, which: (1) spec-
ifies that a charter holder shall file with the SBOE a copy of its
articles of incorporation and bylaws within the period and in the
manner prescribed by the SBOE; and (2) authorizes the SBOE to
grant open-enrollment charters to public senior colleges or uni-
versities in accordance with criteria determined by the SBOE.
§100.105. Application to Public Senior College or University Char-
ters.
Except as expressly provided in the rules in this subchapter, or where
required by Texas Education Code (TEC), Chapter 12, Subchapter
E (College or University Charter School), a provision of the rules
in this subchapter applies to a public senior college or university
charter school as though the public senior college or university charter
school were granted a charter under TEC, Chapter 12, Subchapter D
(Open-Enrollment Charter School).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206162
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Effective date: October 13, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 463-9701

♦ ♦ ♦
CHAPTER 109. BUDGETING, ACCOUNTING,
AND AUDITING
The State Board of Education (SBOE) adopts amendments to
§§109.1, 109.23, 109.25, 109.51, and 109.52 concerning bud-
geting, accounting, and auditing. Section 109.25 and §109.51
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are adopted with changes to the proposed text as published in
the August 9, 2002, issue of the Texas Register (27 TexReg
6934). Sections 109.1, 109.23, and 109.52 are adopted with-
out changes to the proposed text and will not be republished.
Section 109.1 provides for a uniform system of accounting in
public schools. Under current rules, school districts must utilize a
uniform accounting system and maintain certain information for
reporting to the agency. Section 109.23 and §109.25 provide for
the completion and review of independent audits and reporting
and auditing for state compensatory education funds. School
districts are held accountable for the use of compensatory ed-
ucation allotments through desk reviews and detailed investi-
gations as needed to assure compliance with the limitations in
statute and rule. Section 109.51 establishes the requirement that
each school district submit a blank uniform bid form to each bank
located in the district and, if desired, to other banks interested in
acting as depository for all funds. The section includes the bid
form prescribed by the SBOE. Section 109.52 establishes the
requirement that each school district select a bank as school de-
pository and enter into a depository contract with the bank. A
school district may select and contract with more than one bank.
The section includes the depository contract form with the con-
tent prescribed by the SBOE.
The adopted amendment to §109.1 clarifies that charter schools
are included in the public school requirements relating to bud-
geting, accounting, financial reporting, and auditing.
The adopted amendment to §109.23 adds the agreed-upon pro-
cedures report for the state compensatory education program.
The adopted amendment to §109.25 clarifies applicability to
charter schools. In response to public comment, this section
was modified to substitute the phrase "school district and charter
school" rather than "public school." The adopted amendment
also changes wording to provide clarification that costs charged
to state compensatory education shall be for programs and
services that supplement the regular education program.
For clarification purposes, language was modified in §109.51(a)
to specify that the bid form must be mailed to each bank located
in the school district. No changes were made to the revisions in
the uniform bank bid form entitled "Bid Form for Acting as De-
pository for All Funds," which is referenced as Figure 19 TAC
§109.51(b).
The adopted amendment to the rule text in §109.52 adds
reference to depository contract filing requirements for charter
schools, in accordance with 19 TAC §100.1043, Status and Use
of State Funds; Depository Contract. The depository contract
form entitled "Depository Contract for Funds of Independent
School Districts Under Texas Education Code, Chapter 45,
Subchapter G, School District Depositories," is referenced as
Figure 19 TAC §109.52(b). No changes were made to the form
in this section since published as proposed.
No changes were made to the revisions to modify the bid form in
§109.51 and the contract form in §109.52 since published as pro-
posed. The adopted revisions include wording to eliminate the
necessity of districts submitting copies of safekeeping receipts to
the agency and to specify that the depository and district records
are subject to audit at any time. The revisions also reorder the
provision relating to the venue for litigation arising from a contrac-
tual dispute. Another revision removes the beginning and ending
dates of September 1 and August 31 to allow for changes in fis-
cal year and would allow a district and its depository to mutually
agree to extend a depository contract for one additional two-year

term. This revision includes new language regarding extension
of the contract and bid. In addition, a revision to the contract
form includes clarification of the provision relating to the collat-
eral pledge agreement.
School districts are required to use a uniform bank bid form to
obtain bids from depository banks located in the district at least
30 days before the termination of the current depository con-
tract. However, school districts may add to the uniform bank bid
form to specify additional depository requirements. Depository
contracts have traditionally been executed for a two-year period,
expiring on August 31 in odd-numbered years. Depository bank
contracts are legal instruments that help ensure the security of
all school district funds on deposit. Additionally, depository con-
tracts contain contractual terms and conditions describing de-
pository bank services and fees. The updates to the bid form and
the contract form were reviewed and approved by the Texas At-
torney General’s Office. Recommendations made by the Texas
Attorney General’s Office were incorporated into the forms when
filed as proposed.
The effective date of the amendments is 20 days after filing
as adopted with the Texas Register. In accordance with TEC,
§7.102(f), the SBOE approved the rule action at second reading
and final adoption by a vote of two-thirds of its members to
specify an effective date earlier than September 1, 2003.
This earlier effective date is necessary in order to implement
necessary changes to depository contracts for the 2002-2003
school year.
The following comment was received regarding adoption of the
amendments.
Comment. The Texas Association of School Boards (TASB) ex-
pressed concerns that changing the words "school district" to
"public school" might be interpreted to mean that each individual
public school campus is responsible for the bulk of documen-
tation and reporting related to compensatory education funds.
They felt that such a change would result in added paperwork
and staff time for district campuses. TASB stated that the re-
sponsibility for these duties lies primarily with each school dis-
trict’s administrative office. TASB recommended that the phrase
"school district and charter school" be used rather than "public
school."
Agency Response. Campuses are already responsible for imple-
menting campus improvement plans that explain use of the foun-
dation school program compensatory education allotment. The
proposed wording change from district to public school should
not create a burden on individual campuses; however, the SBOE
modified §109.25 to substitute the phrase "school district and
charter school" rather than "public school."
SUBCHAPTER A. BUDGETING,
ACCOUNTING, FINANCIAL REPORTING, AND
AUDITING FOR SCHOOL DISTRICTS
19 TAC §109.1
The amendment is adopted under the Texas Education Code,
§§7.102(c)(33), 44.001, 44.002, 44.007, and 44.008, which au-
thorizes the SBOE to adopt rules as necessary for the adminis-
tration of provisions related to school district funds.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

ADOPTED RULES October 4, 2002 27 TexReg 9317



Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206163
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Effective date: October 13, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 463-9701

♦ ♦ ♦
SUBCHAPTER B. TEXAS EDUCATION
AGENCY AUDIT FUNCTIONS
19 TAC §109.23, §109.25
The amendments are adopted under the Texas Education Code,
§§7.102(c)(33), 44.001, 44.008, 44.010, and 42.152, which au-
thorizes the SBOE to adopt rules as necessary for the admin-
istration of provisions related to school district funds and to de-
velop and implement a reporting and auditing system for district
and campus expenditures of compensatory education funds.
§109.25. State Compensatory Education ProgramReporting and Au-
diting System.

(a) Each school district and charter school shall report finan-
cial information relating to expenditure of the state compensatory ed-
ucation allotment under the Foundation School Program to the Texas
Education Agency (TEA). Each school district and charter school shall
report the information according to standards for financial accounting
provided in §109.41 of this title (relating to Financial Accountability
System Resource Guide.) The financial data will be reported annually
through the Public Education Information Management System. The
commissioner of education shall ensure that districts follow guidelines
contained in the "Financial Accountability System Resource Guide" in
attributing supplemental direct costs to state compensatory education
and accelerated instruction programs and services. Costs charged to
state compensatory education shall be for programs and services that
supplement the regular education program.

(b) Each school district and charter school shall ensure that
supplemental direct costs and personnel attributed to compensatory
education and accelerated instruction are identified in district and/or
campus improvement plans at the summary level for financial units or
campuses. Each school district and charter school shall maintain doc-
umentation that supports the attribution of supplemental costs and per-
sonnel to compensatory education. School districts and charter schools
must also maintain sufficient documentation supporting the appropriate
identification of students in at-risk situations, under criteria established
in Texas Education Code (TEC), §29.081.

(c) The TEA shall conduct risk assessment and desk audit pro-
cesses to identify the school districts, charter schools, or campuses
most at risk of inappropriate allocation and/or underexpenditure of the
compensatory education allotment. In the risk assessment and desk au-
dit processes, the TEA shall consider the following factors:

(1) aggregate performance of students in at-risk situations
on the state assessment instruments that is below the standards for the
"acceptable" rating, as defined in the state accountability system;

(2) the financial management of compensatory education
funds; and/or

(3) the quality of data related to compensatory education
submitted by a school district or charter school.

(d) The TEA shall use the results of risk assessment and desk
audit processes to prioritize school districts or charter schools for the
purpose of on-site visits and may conduct on-site visits.

(e) The TEA shall issue a preliminary report resulting from
a desk audit or an on-site visit before submitting a final report to the
school district or charter school. After issuance of a preliminary report,
a school district or charter school must file with the TEA the following:

(1) a response to the preliminary report within 20 calendar
days from the date of the preliminary report outlining steps the school
district or charter school will take to resolve the issues identified in the
preliminary report; and

(2) a corrective action plan within 60 calendar days from
the date of the preliminary report if the school district’s or charter
school’s response to the preliminary report does not resolve issues iden-
tified in the preliminary report.

(f) The TEA shall issue a final report that indicates whether
the school district or charter school has resolved the findings in the
preliminary report and whether the corrective action plan filed under
subsection (e)(2) of this section is adequate.

(1) If the final report contains a finding of noncompliance
with TEC, §42.152(c), the report shall include a financial penalty au-
thorized under TEC, §42.152(q).

(2) If the school district or charter school responds with an
appropriate corrective action plan, the TEA shall rescind the financial
penalty and release the amount of the penalty to the school district or
charter school.

(g) The TEA may conduct an on-site visit to verify the imple-
mentation of a school district’s or charter school’s corrective action
plan.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206164
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Effective date: October 13, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 463-9701

♦ ♦ ♦
SUBCHAPTER D. UNIFORM BANK BID AND
DEPOSITORY CONTRACT
19 TAC §109.51, §109.52
The amendments are adopted under the Texas Education Code
(TEC), §7.102(c)(34), which requires the SBOE to prescribe uni-
form bid blanks for school districts to use in selecting a deposi-
tory bank as required under TEC, §45.206; and §45.208, which
requires the SBOE to prescribe the form and content of a depos-
itory contract or contracts, bond or bonds, or other necessary in-
struments setting forth the duties and agreements pertaining to
a depository.
§109.51. Uniform Depository Bank Bid Form.
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(a) Each school district is to use a uniform bid blank form as
specified in Texas Education Code, §45.206. A school district may add
other terms to the uniform bid blank form based on additional require-
ments. This form must be mailed to each bank located in the school
district at least 30 days before the termination of the current depository
contract. This form must be filed with the Texas Education Agency in
accordance with filing instructions specified in the form.

(b) The uniform bid blank form is provided in this subsection
entitled "Bid Form for Acting as Depository for All Funds."
Figure: 19 TAC §109.51(b)

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206165
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Effective date: October 13, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 463-9701

♦ ♦ ♦
TITLE 22. EXAMINING BOARDS
PART 6. TEXAS BOARD OF
PROFESSIONAL ENGINEERS
CHAPTER 131. PRACTICE AND PROCEDURE
SUBCHAPTER B. APPLICATION FOR
LICENSE
22 TAC §131.51
The Texas Board of Professional Engineers adopts an amend-
ment to §131.51, relating to Authority. The amended section is
adopted without changes to the proposed text published in the
July 12, 2002, issue of the Texas Register (27 TexReg 6169).
The text of the rule will not be republished.
The amendment omits language permitting non-Texas residents
holding a valid license issued by a proper authority in another
public jurisdiction to apply for licensure, eliminating any implica-
tion that non-Texas residents who are not licensed in another
state are prohibited from applying for licensure in Texas. Be-
cause the Texas Engineering Practice Act does not distinguish
between residents and non-residents for purposes of determin-
ing an applicant’s competency or qualifications to be licensed
as a professional engineer, the amended section eliminates this
implicit distinction from the rule. The amendment also omits ex-
cess verbiage that is present in the current rule. The purpose of
the amendment is to clarify the rule’s applicability to non-Texas
residents and to make the rule more easily understood by those
who wish to become licensed as professional engineers and by
other readers.
No comments were received regarding the board’s adoption of
the amended section.

The amendment is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and pur-
suant to the Texas Engineering Practice Act, Tex. Rev. Civ. Stat.
Ann. art. 3271a, §12, which delegates to the board the authority
to evaluate applications and sets forth the general requirements
for licensure as a professional engineer in Texas.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206181
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
22 TAC §131.52
The Texas Board of Professional Engineers adopts an amend-
ment to §131.52, relating to Applications for a Professional Engi-
neer License. The amended section is adopted without changes
to the proposed text published in the July 12, 2002, issue of the
Texas Register (27 TexReg 6170). The text of the rule will not be
republished.
The amendment adds language stating that a person must sub-
mit a completed application to the board to be eligible for licen-
sure as a professional engineer. The amendment also adds lan-
guage indicating that proficiency in speaking and writing the Eng-
lish language may be demonstrated by passage of the Test of
English as a Foreign Language (TOEFL) with a written score of
at least 550 or a computer score of at least 200. The amend-
ment also reflects a change in the name of the Texas Ethics of
Engineering Examination to the Texas Engineering Professional
Conduct and Ethics Examination and adds language requiring
that an applicant for licensure submit certain supporting docu-
mentation related to criminal convictions.
The amendment also adds language indicating that the board
will not accept a new or amended application from an applicant
once an application from an applicant once an application from
that person has been reviewed and the board has approved an
applicant for licensure subject to passage of an examination and
before a license has been issued or denied. This new language
is proposed to clarify that an applicant cannot have more than
one application before the board at any one time and that, once
an application has been reviewed and approved by the board,
an applicant cannot modify his or her application by seeking a
waiver of the examination requirement, for example. The board
currently receives, on a fairly regular basis, such requests for
waiver from applicants whose applications have been reviewed
and approved by the board, and who have taken and failed one
or more of the required examinations. The amendment is in-
tended to reduce the administrative inefficiency that would result
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to the board and its staff from re-reviewing an application that
has already been reviewed once. In addition, to satisfy its statu-
tory responsibilities of ensuring that the public health, safety, and
welfare is protected, the board is of the opinion that once an ap-
plicant for licensure has taken and failed a nationally-recognized
competency examination, the applicant must gain additional ex-
perience or education to demonstrate competency in his or her
engineering discipline such that he or she is qualified for a waiver.
The amendment also deletes subsection (h), which currently
provides for certain restrictions and procedures in connection
with the board’s review of applications for licensure. Finally,
the amendment omits excess verbiage and redundancies that
are present in the language of the current rule, thereby making
the rule more easily understood by those who wish to become
licensed as professional engineers and by other readers.
No comments were received regarding the board’s adoption of
the amended section.
The amendment is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and pur-
suant to the Texas Engineering Practice Act, Tex. Rev. Civ. Stat.
Ann. art. 3271a, §12, which delegates to the board the authority
to evaluate applications and sets forth the general requirements
for licensure as a professional engineer in Texas. The amend-
ment is also adopted pursuant to Occupations Code §53.021,
which authorizes a licensing authority to deny a person the op-
portunity to take a licensing examination on the grounds that the
person has been convicted of a felony or misdemeanor that di-
rectly relates to the duties and responsibilities of the licensed
occupation; and pursuant to Occupations Code §§53.022 and
53.023, which set forth the factors a licensing authority is re-
quired to consider in determining whether such an application
should be denied.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206182
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
22 TAC §131.53
The Texas Board of Professional Engineers adopts an amend-
ment to §131.53, relating to Applications - General. The
amended section is adopted without changes to the proposed
text published in the July 12, 2002, issue of the Texas Register
(27 TexReg 6172). The text of the rule will not be republished.
The amendment adds a subsection (f), which is currently in
§131.55 of this title (concerning Certification of Qualifications), a

section that is being repealed concurrently with this amendment.
Subsection (f) allows a certification from the National Council
of Examiners for Engineering and Surveying to be accepted as
verification of an original transcript from a U.S. school, to verify
licenses held or examinations taken by an applicant, or for other
purposes as determined appropriate by the board’s executive
director on a case-by-case basis. The amendment also makes
several minor grammatical corrections to subsection (a) of the
rule.
The amendment, together with the repeal of existing §131.55,
simply transfers a provision allowing an applicant to rely on the
NCEES certification for verifying certain information to a different
rule of the board that more generally addresses applications for
licensure, a more logical and relevant place within the board’s
rules for this provision. Another purpose of the amendment is to
correct certain grammatical errors presently in the rule.
No comments were received regarding the board’s adoption of
the amended section.
The amendment is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and pur-
suant to the Texas Engineering Practice Act, Tex. Rev. Civ. Stat.
Ann. art. 3271a, §12, which delegates to the board the authority
to evaluate applications and sets forth the general requirements
for licensure as a professional engineer in Texas.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206183
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
22 TAC §131.54
The Texas Board of Professional Engineers adopts an amend-
ment to §131.54, relating to Applications from Former Texas
License Holders. The amended section is adopted without
changes to the proposed text published in the July 12, 2002,
issue of the Texas Register (27 TexReg 6173). The text of the
rule will not be republished.
The amendment removes the requirement that an applicant pro-
vide a supplementary experience record for all employment en-
gagements from the date the license expired, but retains the re-
quirement that the applicant provide such information for at least
the last four years of engineering experience to meet the min-
imum requirements of the Texas Engineering Practice Act and
adds language that permits the engineering experience to in-
clude experience gained by the applicant before the previous
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license expired. The amendment also eliminates language re-
quiring an applicant to submit references that conform to the re-
quirements of §131.81(a)(3) of this title (relating to Experience
Evaluation) and §131.101(g) of this title (relating to Engineer-
ing Examinations required for a License to Practice as a Profes-
sional Engineer); this is because all requirements for references
are being consolidated into one rule, §131.71 of this title (relating
to References), pursuant to other rule changes being proposed
concurrently with this proposed amendment. Finally, the amend-
ment changes the name of the Texas Ethics Examination to the
Texas Professional Conduct and Ethics Examination.
The amendment creates a more clear and efficient application
process for individuals who were previously licensed by the
board but whose licenses have been expired for two or more
years. Another purpose of the amendment and other rule
changes adopted concurrently with this amendment is to
organize the board’s rules in a more logical manner, allowing
persons interested in becoming licensed and other readers to
better understand the board’s licensure requirements contained
in this amended section and other board rules related to
licensure.
No comments were received regarding the board’s adoption of
the amended section.
The amendment is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and pur-
suant to the Texas Engineering Practice Act, Tex. Rev. Civ. Stat.
Ann. art. 3271a, §12, which delegates to the board the authority
to evaluate applications and sets forth the general requirements
for licensure as a professional engineer in Texas.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206184
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
22 TAC §131.55
The Texas Board of Professional Engineers adopts the repeal
of §131.55, relating to Certification of Qualifications. The repeal
is adopted without changes to the proposal as published in the
July 12, 2002, issue of the Texas Register (27 TexReg 6174).
The text of the rule will not be republished.
Section 131.55 currently provides that a certification from the
National Council of Examiners for Engineering and Surveying
(NCEES) is acceptable to the board as verification of an original
transcript from a U.S. school, to verify licenses held or examina-
tions taken by an applicant, or for other purposes as determined

appropriate by the board’s executive director on a case-by-case
basis. Rather than eliminating the provision allowing an appli-
cant to rely on the NCEES certification, this provision is being
moved to another of the board’s rules, §131.53 of this title, con-
cerning Applications - General, by an amendment of that section
that is being adopted by the board concurrently with this repeal.
The repeal is adopted to provide a more clear organization of the
board’s rules by placing all general requirements of applicants in
one rule, allowing potential licensees and the general public to
more quickly and easily understand the board’s requirements of
applicants for licensure.
No comments were received regarding the board’s adoption of
the repeal.
The repeal is adopted pursuant to the Texas Engineering Prac-
tice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and pur-
suant to the Texas Engineering Practice Act, Tex. Rev. Civ. Stat.
Ann. art. 3271a, §12, which delegates to the board the authority
to evaluate applications and sets forth the general requirements
for licensure as a professional engineer in Texas.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206185
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
22 TAC §131.55
The Texas Board of Professional Engineers adopts new
§131.55, relating to Applications from Engineering Educators.
The new section is adopted without changes to the proposed
text published in the July 12, 2002, issue of the Texas Register
(27 TexReg 6175). The text of the rule will not be republished.
The new section sets forth the minimum qualifications, and an
alternate application procedure, for licensure as an engineering
educator. The new section also permits those who instruct en-
gineering courses to seek licensure utilizing the alternate appli-
cation process but specifically provides, in subsection (c), that
it does not prohibit an engineering educator from applying for
licensure utilizing the standard application process. This alter-
nate procedure allows certain persons who have earned a doc-
toral degree in engineering or other related field of science or
mathematics who began teaching engineering prior to Septem-
ber 1, 2001, to apply for licensure using an alternate application
form; to provide the board with a resume or curriculum vitae in
lieu of a supplementary experience report unless the applicant is
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a non-tenured faculty member; to seek waiver of the Fundamen-
tals of Engineering Examination and/or the Principles and Prac-
tices Examination under certain circumstances, as described in
the rule; and to submit reference statements or letters of rec-
ommendation from five individuals, three of whom must be pro-
fessional engineers and can be other engineering educators or
professional engineers from outside academia.
No comments were received regarding the board’s adoption of
the new section.
The new section is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and pur-
suant to the Texas Engineering Practice Act, Tex. Rev. Civ. Stat.
Ann. art. 3271a, §12, which sets forth the general requirements
for licensure as a professional engineer in Texas and delegates
to the board the authority to evaluate applications and to adopt
rules providing for the waiver of all or part of the examination re-
quirement under the Texas Engineering Practice Act.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206186
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER C. REFERENCES
22 TAC §131.71
The Texas Board of Professional Engineers adopts an amend-
ment to §131.71, relating to References. The amended section
is adopted without changes to the proposed text published in the
July 12, 2002, issue of the Texas Register (27 TexReg 6176).
The text of the rule will not be republished.
Section 131.71 requires applicants for licensure as a profes-
sional engineer in Texas to submit references to verify character,
suitability for licensure, and all engineering experience claimed
by the applicant to meet the minimum years of experience re-
quired by the Texas Engineering Practice Act. Section 131.71
also describes the procedures followed by the board and sets
forth certain requirements of references that are provided in con-
nection with applications for licensure. The amended section re-
organizes these procedures and requirements in a more clear
and direct fashion, ensuring that they will be more easily under-
stood by those who wish to become licensed as professional en-
gineers and by other readers.
No comments were received regarding the board’s adoption of
the amended section.

The amendment is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and pur-
suant to the Texas Engineering Practice Act, Tex. Rev. Civ. Stat.
Ann. art. 3271a, §12, which delegates to the board the authority
to evaluate applications and sets forth the general requirements
for licensure as a professional engineer in Texas.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206187
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
22 TAC §131.72
The Texas Board of Professional Engineers adopts an amend-
ment to §131.72, relating to Reference Statements. The
amended section is adopted without changes to the proposed
text published in the July 12, 2002, issue of the Texas Register
(27 TexReg 6177). The text of the rule will not be republished.
Section 131.72 describes the manner in which reference state-
ments provided in connection with an application for licensure
as a professional engineer should be completed, sealed, and
returned to the board. The amendment re-states most of the
current rule’s requirements in a more logical and understandable
fashion and addresses reference statements separately depend-
ing on whether the reference is to verify character or engineer-
ing experience. The amendment also adds a new subsection
(f), which states that secured reference envelopes shall be sub-
mitted to the board by either the applicant or by the reference
provider. This provides greater flexibility to applicants for licen-
sure to arrange for the submission of reference statements to the
board in a manner that is most convenient for the applicant and
for reference providers.
No comments were received regarding the board’s adoption of
the amended section.
The amendment is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and
pursuant to the Texas Engineering Practice Act, Tex. Rev. Civ.
Stat. Ann. art. 3271a, §12, which sets forth the general re-
quirements for licensure as a professional engineer in Texas and
delegates to the board the authority to evaluate applications for
licensure as well as the responsibility to determine whether appli-
cants have the requisite number of years of active practice in en-
gineering work, whether the applicant’s engineering experience
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is of a character that is satisfactory to the board, and whether
the applicant is of good character and reputation.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206212
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER D. ENGINEERING
EXPERIENCE
22 TAC §131.81
The Texas Board of Professional Engineers adopts an amend-
ment to §131.81, relating to Experience Evaluation. The
amended section is adopted with changes to the proposed text
published in the July 12, 2002, issue of the Texas Register (27
TexReg 6178). The text of the rule will be republished.
Section 131.81 currently describes the information documenting
engineering experience that is required of an applicant for licen-
sure as a professional engineer in Texas and the board’s proce-
dures and criteria for evaluating such information. The amend-
ment reorganizes some of this information in a more logical,
readable, and grammatically correct fashion, and adds the re-
quirement that an applicant’s supplementary experience record
be divided into employment engagements that correspond to
those listed in the application for licensure.
In addition, the teaching of engineering subjects by persons who
began teaching prior to September 1, 2001, has been added to
the board’s list of activities that constitute satisfactory engineer-
ing work for purposes of the board’s evaluation for licensure.
This is added to clarify that teaching experience is considered
by the board to be creditable engineering work experience for
purposes of licensure. However, the requirement that the appli-
cant began teaching prior to September 1, 2001, brings the pro-
posed amendment into conformance with a legislative amend-
ment resulting from the enactment of SB 1797 during the 77th
Legislature, which amended the Texas Engineering Practice Act,
Tex. Rev. Civ. Stat. Ann. art. 3271a, §§2 and 12 by removing
from the statutory definition of the "practice of engineering" or the
"practice of professional engineering" the teaching of advanced
engineering subjects and by providing that engineering teaching
may not be construed as the active practice of engineering. This
legislative change was expressly made inapplicable to those who
began teaching prior to September 1, 2001.
The amendment also clarifies that experience credit for all post-
baccalaureate degrees is limited to a total of two years. The pur-
pose of this proposed amendment is to set a limit on the number
of years of engineering experience that the board will recognize
in connection with an applicant’s earning any post-baccalaure-
ate engineering degrees. In addition, the amendment states that
experience gained in conjunction with or in relation to earning

a post-baccalaureate degree, such as research or teaching as-
sistant work, will not be credited in addition to experience cred-
ited pursuant to paragraph (c) of the section. This limitation
is intended to distinguish between such experience and other
engineering experience that an applicant may have gained si-
multaneously with, but independently of, the applicant’s earning
a post-baccalaureate degree. In the latter situation, the board
does recognize the engineering experience gained by the appli-
cant.
In addition to the above changes, which were included in the
proposed text published in the July 12, 2002, issue of the Texas
Register (27 TexReg 6178), the board adopts the amended sec-
tion with the following additional language in §131.81(b)(1): " En-
gineering work shall be satisfactory to the board and, therefore,
considered by the board to be creditable engineering experience
for the purpose of licensure if it is of such a nature that its ade-
quate performance requires engineering education, training, or
experience." This additional language serves to clarify that the
term, "satisfactory engineering work," as used in this section, is
synonymous with the term, "creditable engineering experience,"
as used in other board rules regarding application for licensure.
The amended section is intended to ensure that the board will
receive documentation of engineering experience in connection
with an application for licensure in a manner that will not only en-
able the board to more quickly and easily review and determine
whether the applicant has documented sufficient engineering ex-
perience, both in terms of quality as well as quantity, but also will
enable a reference provider to more quickly and easily identify
the relevant portion(s) of the applicant’s supplementary experi-
ence record for purposes of verification. In addition, by consider-
ing teaching experience that began prior to September 1, 2001,
as creditable engineering work experience for purposes of licen-
sure, the amended section recognizes that, although teaching
experience has been removed from the definition of the practice
of engineering in the Texas Engineering Practice Act, this only
applies to teaching that began on or after September 1, 2001.
The amended section also clarifies that experience gained in
conjunction with or in relation to earning a post-baccalaureate
degree is distinguishable from experience gained simultaneously
with, but independently of, the applicant’s earning a post-bac-
calaureate degree, by more clearly informing applicants, refer-
ence providers, and the public of what kind of engineering expe-
rience, and the extent to which such experience, is recognized
by the board.
No comments were received regarding the board’s adoption of
the amended section.
The amendment is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and pur-
suant to the Texas Engineering Practice Act, Tex. Rev. Civ. Stat.
Ann. art. 3271a, §12, which sets forth the general requirements
for licensure as a professional engineer in Texas and delegates
to the board the authority to evaluate applications for licensure as
well as the responsibility to determine whether applicants have
the requisite number of years of active practice in engineering
work and whether the applicant’s engineering experience is of a
character that is satisfactory to the board.
§131.81. Experience Evaluation.
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(a) Applicants shall submit a supplementary experience record
to the board as a part of the application. The supplementary experience
record is a written summary documenting all of the applicant’s engi-
neering experience used to meet the requirements for licensure.

(1) The supplementary experience record shall be written
by the applicant and shall:

(A) provide an overall description of the nature and
scope of the work with emphasis on detailed descriptions of the
engineering work;

(B) clearly describe the engineering work that the ap-
plicant personally performed; and

(C) delineate the role of the applicant in any group en-
gineering activity.

(2) The supplementary experience record shall be divided
into employment engagements that correspond to those listed in the
application and shall be written in sufficient detail to allow a board
reviewer to document the minimum amount of experience required and
to allow a reference provider to recognize and verify the quality and
quantity of the experience claimed.

(3) Experience that is unsupported by references may not
be considered. All experience claimed to meet the minimum require-
ments for licensure shall be verified by one or more currently licensed
professional engineer(s) pursuant to §131.71 of this title (relating to
References).

(4) The supplementary experience record must cover
at least the minimum amount of time needed by the applicant for
issuance of a license.

(A) Applicants applying under §12(a)(1) of the Act
shall provide supplementary experience records for at least four years
of engineering experience.

(B) Applicants applying under §12(a)(2) of the Act
shall provide supplementary experience records for at least eight years
of engineering experience.

(C) Applicants seeking a waiver from the Fundamen-
tals of Engineering examination and/or the Principles and Practice of
Engineering examination requirements shall provide a supplementary
experience record for at least an additional eight years of experience
beyond that required in this subsection.

(b) The board shall evaluate the nature and quality of the ex-
perience found in the supplementary experience record and shall deter-
mine if the work is satisfactory to the board for the purpose of issuing a
license to the applicant. The board shall evaluate the supplementary ex-
perience record for evidence of the applicant’s competency to be placed
in responsible charge of engineering work of a similar character.

(1) Engineering work shall be satisfactory to the board and,
therefore, considered by the board to be creditable engineering experi-
ence for the purpose of licensure if it is of such a nature that its adequate
performance requires engineering education, training, or experience.
The application of engineering education, training and experience must
be demonstrated through the application of the mathematical, physi-
cal, and engineering sciences. Such work must be fully described in
the supplementary experience record. Satisfactory engineering experi-
ence shall include an acceptable combination of design, analysis, im-
plementation, and/or communication experience, including the follow-
ing types of engineering activities:

(A) design, conceptual design, or conceptual design co-
ordination for engineering works, products or systems;

(B) development or optimization of plans and specifi-
cations for engineering works, products, or systems;

(C) analysis, consultation, investigation, evaluation,
planning or other related services for engineering works, products, or
systems;

(D) planning the use or alteration of land, water, or
other resources;

(E) engineering for program management and for de-
velopment of operating and maintenance manuals;

(F) engineering for construction, or review of construc-
tion;

(G) performance of engineering surveys, studies, or
mapping;

(H) engineering for materials testing and evaluation;

(I) expert engineering testimony;

(J) any other work of a mechanical, electrical, elec-
tronic, chemical, hydraulic, pneumatic, geotechnical, or thermal
nature that requires engineering education, training or experience for
its adequate performance; and

(K) the teaching of engineering subjects by a person
who began teaching prior to September 1, 2001.

(2) In the review of engineering experience, the board shall
consider additional elements unique to the history of the applicant.
Such elements should include, at a minimum:

(A) whether the experience was sufficiently complex
and diverse, and of an increasing standard of quality and responsibility;

(B) whether the quality of the engineering work shows
minimum technical competency;

(C) whether the submitted materials indicate good char-
acter and reputation;

(D) whether the experience was gained in accordance
with the provisions of the Act;

(E) whether the experience was gained in one dominant
branch;

(F) whether non-traditional engineering experience
such as sales or military service provides sufficient depth of practice;

(G) whether short engagements have had an impact
upon professional growth ; and

(H) experience gained in relation to or concurrent with
the applicant’s education. Experience claimed prior to an applicant’s
receiving a conferred degree must:

(i) be substantiated in the supplementary experience
record;

(ii) be accounted for proportionally to a standard
40-hour work week, if it was part-time employment; and

(iii) reflect that, at the time the experience was
gained, the applicant:

(I) had successfully passed junior and senior
level engineering courses and applied that engineering and knowledge
in the claimed experience; or

(II) received sufficient education and training un-
der the supervision of an engineer.
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(3) Engineering experience may be considered satisfactory
for the purpose of licensing provided that:

(A) the experience is gained during an engagement
longer than three months in duration;

(B) the experience, when taken as a whole, meets the
minimum time;

(C) the experience is not anticipated and has actually
been gained at the time of application;

(D) the experience includes at least two years of expe-
rience in the United States, not including time claimed for educational
credit, or otherwise includes experience that would show a familiarity
with US codes and engineering practice;

(E) the time granted for the experience claimed does
not exceed the calendar time available for the periods of employment
claimed.

(c) One year of experience credit may be granted for each post-
baccalaureate engineering degree earned by an applicant, provided:

(1) the applicant has a baccalaureate degree in engineering;
and

(2) the post-baccalaureate degree is from an engineering
program where either the graduate or undergraduate degree in the same
discipline is accredited or approved by one of the organizations listed
in §131.91(a)(1) of this title (concerning Educational Requirements for
Applicants). Experience credit for all post-baccalaureate degrees is
limited to a total of two years.

(d) Experience gained in conjunction with or in relation to
earning a post-baccalaureate degree, such as research or teaching assis-
tant work, will not be credited in addition to experience credited pur-
suant to subsection (c) of this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206188
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER G. BOARD REVIEW OF
APPLICATION
22 TAC §131.111
The Texas Board of Professional Engineers adopts an amend-
ment to §131.111, relating to Reviewing, Evaluating, and Pro-
cessing Applications. The amended section is adopted without
changes to the proposed text published in the July 12, 2002, is-
sue of the Texas Register (27 TexReg 6180). The text of the rule
will not be republished.

Section 131.111 describes the evaluation process for applica-
tions for licensure as a professional engineer in Texas. The pro-
posed amendment provides that the executive director shall re-
ject an application for licensure if it appears on the face of the
application documents that the applicant does not possess the
minimum criteria for licensure. It also clarifies circumstances in
which the executive director may approve an application with-
out further board action. It also allows an applicant to seek an
extension from the executive director for submitting certain infor-
mation that the executive director determines is missing from the
application. The amended section also creates an exception to
certain circumstances in which the executive may not to approve
an applicant’s request for waiver of examination(s), by providing
that the executive director may approve such a request when the
applicant has successfully passed the Principles and Practices
Examination, is solely requesting a waiver of the Fundamentals
of Engineering Examination, and has not been disciplined or oth-
erwise sanctioned by this board or another state board that has
jurisdiction over the practice of engineering.
The amendment also modifies the procedure by which an ap-
plication is circulated among and reviewed by the professional
engineer members of the board. While the current rule provides
that circulation among the board members continues until a ma-
jority vote is cast, the amendment changes this procedure by
providing that circulation continues until the application receives
at least three votes either in favor of approving or denying the
application; if an application does not receive three like votes in
favor of approving the application, it will be referred to the licens-
ing committee; and if the licensing committee either determines
that the application should be denied or cannot reach a decision,
the application will be referred to the board for a final determina-
tion.
The amendment also re-states in a more readable fashion cer-
tain provisions that are currently in the rule, thereby making the
rule more easily understood by those who wish to become li-
censed as professional engineers and by other readers.
The amended section allows persons who are interested in be-
coming licensed as a professional engineer in Texas and the gen-
eral public to better understand the procedures and criteria the
board has adopted for reviewing an application for licensure and
for determining whether the application should be approved or
denied, as well as how and when decisions regarding an ap-
plication for licensure will be conveyed to the applicant. The
amended section also is intended to allow qualified applicants to
experience a more swift processing of their applications due to
the board’s broader delegation to the executive director, profes-
sional engineer board members, and the board’s licensing com-
mittee to approve applications for licensure without further action
by the board under certain circumstances defined in the amend-
ment.
No comments were received regarding the board’s adoption of
the amended section.
The amendment is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which au-
thorizes the board to make and enforce all rules and regulations
and bylaws consistent with the Act as necessary for the perfor-
mance of its duties, the governance of its own proceedings, and
the regulation of the practice of engineering in this state; and pur-
suant to the Texas Engineering Practice Act, Tex. Rev. Civ. Stat.
Ann. art. 3271a, §12, which delegates to the board the authority
to evaluate applications and sets forth the general requirements
for licensure as a professional engineer in Texas.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206189
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦
SUBCHAPTER J. COMPLIANCE AND
ENFORCEMENT
22 TAC §131.167
The Texas Board of Professional Engineers adopts an amend-
ment to §131.167, relating to Disciplinary Actions. The
amended section is adopted without changes to the proposed
text published in the July 12, 2002, issue of the Texas Register
(27 TexReg 6182 and 6394). The text of the rule will not be
republished.
Section 131.167 currently sets forth the procedures the board
follows in connection with disciplinary actions against licensed
professional engineers and non-licensed individuals who are
alleged to have violated the Texas Engineering Practice Act
or board rules; the rule also currently provides two tables of
suggested sanctions that the board may impose against license
holders and non-license holders, respectively, if the board deter-
mines that such violations occurred. The amendment replaces
the sanction table in subsection (h) with a more comprehensive
listing of potential violations and also changes some of the
suggested sanctions for violations that are listed in the current
sanction table. The amendment also changes the sanction table
in subsection (i) by adding language that clarifies that the table
is applicable to firms as well as unlicensed individuals, and by
changing the sanction, "Cease and Desist Order," to "Notice
to Cease and Desist." In addition, the amendment adds two
additional tables of suggested sanctions in new subsections (j)
and (k); subsection (j) provides a table of suggested sanctions
for violations of the firm registration and sole proprietorship
registration requirements of Act and board rules, and subsec-
tion (k) provides a table of suggested sanctions against public
entities for violations of Section 19 of the Texas Engineering
Practice Act.
The amended section more clearly defines the types of sanctions
the board has determined to be appropriate for various violations
of the Texas Engineering Practice Act and board rules, allowing
the regulated community and the public to be better informed of
possible violations of the Texas Engineering Practice Act and the
consequences of such violations.
No comments were received regarding the board’s adoption of
the amended section.
The amendment is adopted pursuant to the Texas Engineering
Practice Act, Tex. Rev. Civ. Stat. Ann. art. 3271a, §8, which

authorizes the board to make and enforce all rules and regula-
tions and bylaws consistent with the Act as necessary for the per-
formance of its duties, the governance of its own proceedings,
and the regulation of the practice of engineering in this state and
which authorizes the board to impose certain sanctions against
licensed professional engineers and to seek injunctive relief to
enjoin violations of the Texas Engineering Practice Act and board
rules; and pursuant to the Texas Engineering Practice Act, Tex.
Rev. Civ. Stat. Ann. art. 3271a, §§22 and 22C, which au-
thorize the board to impose certain sanctions and administrative
penalties if the board determines that violations of the Texas En-
gineering Practice Act and/or board rules have occurred; and
pursuant to the Texas Engineering Practice Act, Tex. Rev. Civ.
Stat. Ann. art. 3271a, §23, which authorizes the board to refer
matters for criminal prosecution if the board determines that vio-
lations of the Texas Engineering Practice Act and/or board rules
have occurred.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206190
Victoria J.L. Hsu, P.E.
Executive Director
Texas Board of Professional Engineers
Effective date: October 13, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 440-7723

♦ ♦ ♦

PART 16. TEXAS BOARD OF
PHYSICAL THERAPY EXAMINERS
CHAPTER 329. LICENSING PROCEDURE
22 TAC §329.1
The Texas Board of Physical Therapy Examiners adopts amend-
ments to §329.1, concerning General Licensure Requirements
and Procedures, without changes to the proposed text as
published in the May 24, 2002 issue of the Texas Register (27
TexReg 4521).
The amendments bring the Board’s educational requirements
into agreement with the latest standards set by the Commission
on Accreditation of Physical Therapy Education (CAPTE).
The amendments eliminate references to the bachelor’s degree
in physical therapy, and refer foreign-trained applicants to a dif-
ferent rule for applicable requirements.
No comments were received regarding this section.
The amendments are adopted under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206170
John P. Maline
Executive Director
Texas Board of Physical Therapy Examiners
Effective date: October 13, 2002
Proposal publication date: May 24, 2002
For further information, please call: (512) 305-6900

♦ ♦ ♦
22 TAC §329.5
The Texas Board of Physical Therapy Examiners adopts amend-
ments to §329.5, concerning Licensing Procedures for Foreign-
trained Applicants, without changes to the proposed text as pub-
lished in the May 24, 2002, issue of the Texas Register (27
TexReg 4521) and will not be republished.
The amendments bring the Board’s educational requirements
into agreement with the latest standards set by the Commission
on Accreditation of Physical Therapy Education (CAPTE).
The amendments specify what type of entry-level degree is re-
quired for applicants receiving the degree before or after Decem-
ber 31, 2002.
No comments were received regarding this section.
The amendments are adopted under the Physical Therapy Prac-
tice Act, Title 3, Subtitle H, Chapter 453, Occupations Code,
which provides the Texas Board of Physical Therapy Examiners
with the authority to adopt rules consistent with this Act to carry
out its duties in administering this Act.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206169
John P. Maline
Executive Director
Texas Board of Physical Therapy Examiners
Effective date: October 13, 2002
Proposal publication date: May 24, 2002
For further information, please call: (512) 305-6900

♦ ♦ ♦
CHAPTER 346. PRACTICE SETTINGS FOR
PHYSICAL THERAPY
22 TAC §346.3
The Texas Board of Physical Therapy Examiners adopts amend-
ments to §346.3, concerning the Early Childhood (ECI) Setting,
with changes to the proposed text as published in the August 2,
2002, issue of the Texas Register (27 TexReg 6794). This new
rule addresses the provision of physical therapy services within
the setting of Early Childhood Intervention (ECI). The changes
include moving the reference to the existing rule regarding refer-
rals from subsection (c) to (b), and the addition of a statement

to clarify the difference between two distinct services, physical
therapy and developmental rehabilitation services.
The changes clarify that physical therapy treatment cannot be
provided without a referral, and that developmental rehabilitation
services are in no way physical therapy services.
Comments were received from the Texas Physical Therapy As-
sociation and The Texas Medical Association regarding this sec-
tion. TPTA and TMA suggested moving the reference to the ex-
isting requirement for referrals to a different subsection of the
new rule, and also suggested the addition of wording in the final
subsection of the rule to ensure that the difference between the
actions taken by a PT as developmental rehabilitation services
and those as physical therapy is clear. The Board has deter-
mined that the changes do not alter the PT’s role or responsi-
bilities in the provision of services in the ECI setting, and will to
make these minor changes as requested.
The amendment is adopted under the Physical Therapy Practice
Act, Title 3, Subtitle H, Chapter 453, Occupations Code, which
provides the Texas Board of Physical Therapy Examiners with
the authority to adopt rules consistent with this Act to carry out
its duties in administering this Act.
§346.3. Early Childhood (ECI) Setting.

(a) In the provision of early childhood services through the
Early Childhood Intervention (ECI) program, the physical therapist
conducts appropriate screenings, evaluations, and assessments to de-
termine needed services to fulfill family-centered goals. When a child
is determined by the PT to be eligible for physical therapy, the PT pro-
vides written recommendations to the Interdisciplinary Team as to the
amount of specific services needed by the child.

(b) Subject to the provisions of §322.1 of this title, the PT im-
plements physical therapy services in accordance with the recommen-
dations accepted by the Interdisciplinary Team, as stated in the Indi-
vidual Family Service Plan (IFSP).

(c) The types of services which require a referral from a quali-
fied licensed healthcare practitioner include the provision of individ-
ualized specially designed instructions, direct physical modeling or
hands-on demonstration of activities with a child who has been deter-
mined eligible to receive physical therapy. Additionally, a referral is re-
quired for services that include the direct provision of treatment and/or
activities which are of such a nature that they are only conducted with
the child by a physical therapist or physical therapist assistant.

(d) The physical therapist may provide general consultation
or other program services, including developmental rehabilitation ser-
vices (DRS), to address child/family-centered issues, and as such, DRS
is not physical therapy. Supervision by the PT in provision of devel-
opmental rehabilitation services refers to case supervision, i.e., mon-
itoring the needs of the child/family, not supervision of the personnel
providing those services, and as such, DRS is not physical therapy.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 23,
2002.
TRD-200206168
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John P. Maline
Executive Director
Texas Board of Physical Therapy Examiners
Effective date: October 13, 2002
Proposal publication date: August 2, 2002
For further information, please call: (512) 305-6900

♦ ♦ ♦
TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
CHAPTER 3. LIFE, ACCIDENT AND HEALTH
INSURANCE AND ANNUITIES
SUBCHAPTER X. PREFERRED PROVIDER
PLANS
28 TAC §3.3703
The Commissioner of Insurance adopts amendments to
§3.3703, concerning required contracting provisions for pre-
ferred provider plans. The amendments are adopted with
changes to the proposed text as published in the June 14, 2002,
issue of the Texas Register (27 TexReg 5059).
The amendments address the disclosure of certain information
concerning fee schedules and coding procedures that affect the
payment for services provided by physicians and other health
care providers pursuant to a preferred provider contract with an
insurer that is subject to Texas Insurance Code Art. 3.70-3C. The
amendments implement Art. 3.70-3C, Sec. 3A(i), which states
that insurers shall provide preferred providers with copies of all
applicable claim processing policies or procedures. The amend-
ments clarify that an insurer must disclose information concern-
ing fees and coding that affects the payment to be made to a
preferred provider for services that the preferred provider has
contracted to provide on behalf of an insurer. Lack of contrac-
tual access to this information may have prevented some pre-
ferred providers from ascertaining whether they had been com-
pensated according to the terms of their contracts with insurers.
The adopted amendments are designed to address this situa-
tion.
The department’s proposed rule contained two alternatives,
each intended independently to accomplish the stated purpose.
Alternative one was contained at §11.901(10) and alternative
two was contained at §11.901(11) of the proposed rule. After
receiving comments, the department has decided to adopt the
first alternative, with changes from the proposed version. In
response to comments and for clarification, the department
has changed §3.3703(a)(11), (a)(20), (a)(20)(A), (a)(20)(A)(i)(I)
and (II), (ii), (iv), (vii), (B), (B)(i) - (iii), (D), (F), (G)(i) and (ii).
None of the changes introduce a new subject matter or affect
additional persons other than those subject to the proposed rule
as originally published.
The amendments to §3.3703(a)(11) require that a contract
between a preferred provider and a carrier contain terms
regarding compliance with all applicable prompt pay statutes
and regulations. The adopted alternative, new paragraph (20)
to §3.3703(a), requires that upon request from a preferred
provider, a carrier must provide preferred provider-specific
information in a level of detail so that a reasonable person with

sufficient training, experience and competence in claims pro-
cessing (skilled reasonable person) can determine the payment
to be made according to the terms of the contract. The request
may be provided by any reasonable and verifiable means,
such as e-mail or facsimile. The information the carrier must
provide must include a preferred provider-specific summary
and explanation of all methodologies that will be used to pay
claims submitted in accordance with the contract, including a
fee schedule, any applicable coding methodologies, bundling
processes, downcoding policies, and any other applicable policy
or procedure used by the insurer in paying claims for covered
services under the contract. The information provided includes
preferred provider-specific fee schedules that pertain to the
range of health care services reasonably expected to be pro-
vided under the contract by that preferred provider. Additionally,
the insurer must provide any addendum, schedule, exhibit or
policy necessary to provide a reasonable understanding of the
information that is being disclosed to the preferred provider.
For example, a fee schedule that indicates that the insurer will
reimburse certain claims at a usual and customary rate must
explain how the insurer will determine the usual and customary
rate for a particular service. An insurer may provide any required
information using any reasonable method that is accessible by
the preferred provider, including e-mail, computer disks, paper
or access to an electronic database. If information is held by an
outside source and is not within the control of the insurer, such
as state Medicaid or federal Medicare fee schedules, the insurer
must explain the procedure by which the preferred provider may
access the outside source. An insurer that cannot provide the
information required by §3.3703(a)(20) due to copyright laws or
a licensing agreement may supply a summary of the required
information. However, the summary must be sufficient to allow
the preferred provider to determine the payment to be made
under the contract. Any claims payment information required
to be provided pursuant to this paragraph may be amended,
revised or substituted only upon written notice to the preferred
provider at least 60 calendar days prior to the effective date
of the amendment, revision or substitution. The requirements
added by paragraph (20) apply to all insurers as of the effective
date of these amendments. Upon receipt of a request, the
insurer must provide the information by the later of the 90th
day after the effective date of the rule or the 30th day after the
insurer receives the request. However, for contracts entered
into or renewed on or after the effective date of these amend-
ments, the insurer must provide the required information upon
request contemporaneously with other contractual materials.
Some carriers commented that they already have procedures
established and are currently providing this information to their
preferred providers. The department acknowledges that fact
and expects that the rule’s establishment of a timeframe for
carriers that have not yet implemented such procedures will not
interrupt this practice.
A preferred provider receiving information pursuant to paragraph
(20) may not use or disclose the information for any purpose
other than practice management or billing activities. A preferred
provider may not use the information to misrepresent the level
of services actually performed when submitting a claim under
the contract. Information provided pursuant to these amend-
ments about a particular service does not constitute a verification
that the service a preferred provider has provided or proposes to
provide is a covered benefit for a particular insured. Paragraph
(20) is not intended to dictate the types of practices, policies or
procedures that relate to or affect the claims payment process
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an insurer may elect to employ. In addition, other plan require-
ments, including deductibles, co-payments, co-insurance, or an-
nual, lifetime or benefit maximums may also affect the actual
amount of reimbursement.
Where applicable, the department has indicated comments re-
ceived on the comparable Chapter 11 rule, §11.901, published
elsewhere in this issue of the Texas Register, by enclosing the
reference in brackets.
General
Comment: Some commenters support the proposed rule’s first
alternative requiring the contract to contain the fee schedule or
clear reference to any other appropriate documents. The com-
menters appreciate the detail and extent to which TDI recognizes
that physicians and providers need to be able to completely un-
derstand how they will be reimbursed. These commenters do not
support alternative two because they believe that the information
should not have to be requested since price is an essential ele-
ment of the contract. Another commenter notes that alternative
two leaves some disclosures open for negotiation, but contends
that most physicians cannot successfully negotiate the inclusion
of these terms because managed care companies will not ac-
cept changes to their contracts. A commenter suggests that, if
alternative two is adopted, it should contain all of the detail from
alternative one (along with the commenter’s suggestedmodifica-
tions to same). A commenter suggests that TDI adopt a "hybrid"
of alternatives one and two that requires the disclosure of the in-
formation, upon request, to minimize unnecessary expenditures
and provide access to appropriate information.
Agency Response: The department appreciates the com-
menters’ input on the alternatives. The department recognizes
that there are questions concerning the sufficiency of the
information that carriers are currently providing to preferred
providers. As previously noted, the commissioner has adopted
alternative one with changes as a reasonable compromise
which preserves the rule’s intent yet addresses the com-
menters’ concerns.
Comment: A commenter recommends that, consistent with HB
610, the selected alternative be modified to require carriers to
disclose their utilization review policies.
Agency Response: The department believes that the require-
ments of Art. 3.70-3C, §3A make the addition of the suggested
language unnecessary. The department will continue to monitor
this issue to determine if future rulemaking is warranted.
Comment: Some commenters request that the department
specifically exclude workers’ compensation carrier networks
(WCCN) from the rule. The commenters point out that Texas
Labor Code §§408.0221 and 408.0223 adopt Art. 3.70-3C by
reference as a minimum standard. The commenters want to
avoid confusion, and also believe that it would be difficult for
workers’ compensation carriers to comply with the rule due
to the use of third-party vendors to handle medical claims. A
commenter is concerned that the notice of proposed rulemaking
focused more on getting comments from health insurers than
from workers’ compensation insurers, and if workers’ compen-
sation insurance is not excluded recommends that the rule
be republished so the workers’ compensation industry has an
opportunity to comment.
Agency Response: The department disagrees and declines to
make this change. While the Labor Code adopts Art. 3.70-3C
as a minimum standard for WCCNs, it does so only to the extent

they are consistent with the subtitle. Labor Code §§408.0222(g)
and 408.0223(d). Initially, the department notes that the statu-
tory requirement takes precedence over any action it may take
with regard to this rule. Moveover, the Texas Workers’ Com-
pensation Commission (TWCC), not TDI, is the relevant agency
adopting standards for WCCNs and thus determining whether
Art. 3.70-3C standards apply to WCCNs. TWCC, on behalf of
the Healthcare Network Advisory Committee (HNAC), is respon-
sible for developing the contract between carriers and health care
providers in WCCNs, and the contract will control payment of the
providers (Labor Code §408.0222(o)). In addition, Labor Code
§413.011 (Reimbursement Policies And Guidelines; Treatment
Guidelines) requires the TWCC to establish health care provider
fee schedules, "including applicable payment policies relating to
coding, billing, and reporting...." Commenters should thus ad-
dress to TWCC or the HNAC any concerns regarding the appli-
cability to WCCNs of standards adopted in this rule or enacted
in Art. 3.70-3C.
Any overlap between the Insurance Code and the Labor Code
means that each standard under Art. 3.70-3C will require analy-
sis to determine its consistency with analogous Labor Code pro-
visions. As contemplated in Labor Code §408.0221(f), the de-
partment will continue to work, as necessary, with HNAC, TWCC,
and other appropriate agencies in the implementation of WC-
CNs, including analysis of the effect of Art. 3.70-3C and this rule
on the networks.
The department provided the same general public notice upon
publication of this rule proposal as it does for any other rule pro-
posal. The prior notice was sufficient to apprise all interested
persons of the possibility the rule could have an effect on work-
ers’ compensation insurance and allow them to comment. The
department declines to republish the rule.
Costs: Some commenters contend that alternative one places
an unnecessary and costly burden on carriers to provide infor-
mation that would have little distinguishable benefit to physicians
and providers. These commenters believe that the proposed
rule’s cost estimates have been underestimated and that the
rule will have a detrimental impact on insurers, driving up the
cost of health care premiums and adversely affecting the prompt
payment of clean claims. Another commenter contends that the
costs of complying with alternative one are at least double the
costs of complying with alternative two, due to the requirement
that the carriers mail hundreds of thousands of codes to thou-
sands of physicians. Some commenters note that this mass
mailing will result in some physicians and providers receiving in-
applicable codes and other information, as well as burdensome
documentation. A commenter contends that tailoring the pack-
age to individual providers would have a high price tag as well.
The commenter claims that the anticipated cost burden from al-
ternative one would include substantial overhaul of health plan
contracts, provision of massive amounts of potentially irrelevant
information to providers, review of information to assure compli-
ance with the reasonable claims reviewer standard, revision of
existing contracts within the 90-day timeframe, and provision of
the 60-day notice of changes to the fee and claims review infor-
mation. A commenter is concerned that alternative one is too
prescriptive, and will increase administrative costs and interfere
with updating and improvement of the claims payment system.
Other commenters believe that the proposal will give providers a
competitive advantage in health plan negotiations, and will make
information widely available that will gradually erode provider dis-
counts.
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Some commenters note that this provision presupposes that a
physician or provider is having claims payment issues with all
the carriers with which it contracts, which has not been the com-
menters’ experience. The commenters believe it would be puni-
tive to require all carriers to provide the amount of information
set forth in the rule when some preferred providers are satisfied
with their relationship with some carriers.
The commenters contend that alternative two will be less costly
and burdensome to administer because it requires the disclosure
of the information at the request of the provider. The commenters
believe this will enable the carriers to provide information more
tailored to the physician’s or provider’s practice area.
Agency Response: The department appreciates the com-
menters’ concerns regarding the cost and difficulty of imple-
mentation. The department does not intend the rule to place an
undue burden on carriers or to inundate preferred providers with
unnecessary information. Rather, it is the department’s intent
that preferred providers receive sufficient information so that
a skilled reasonable person can determine the payment to be
made in accordance with the contract. The department believes
that the rule as adopted - which allows the information to be
distributed electronically or by other means and upon request -
is a reasonable compromise which preserves the rule’s intent
yet addresses the commenters’ concerns. Regarding any
potentially burdensome overhaul of contracts, the department
has modified alternative one so that the required information
itself is not set out at length in the contract. The department
understands that implementation of the statute will likely result
in preferred providers receiving more information during the
contracting process than they currently do; however, the statute
requires full disclosure of a carrier’s claims payment policies
and procedures. The department also believes that some of
the comments were based on the incorrect assumption that
carriers must provide a comprehensive set of claims processing
materials to every contracting provider rather than provider- or
specialty-specific materials, as the rule states.
Internet Availability of Information: Some commenters suggest
that carriers be permitted to comply with the requirement
through an administrative guide, electronic- based communica-
tion, or upon written request from the preferred provider. The
commenters also suggest that the carrier have the option to
provide the information in the most cost effective manner. A few
commenters suggest allowing the information to be accessed
through the Internet by preferred providers utilizing a protected
password. The commenters believe that this will reduce costs
for the carrier and allow a certain level of security for what
is considered proprietary information. Another commenter
questions the efficacy of web security to protect confidential
information.
A commenter agrees that it is reasonable to require agreed fee
schedules to be included in the contracts. However, because
there are many different adjudication methodologies in use, their
wide-ranging variety and complexity make it unwieldy to include
that information in a contract.
Agency Response: The department agrees with many of these
comments and has modified alternative one to allow the infor-
mation to be distributed upon request and by electronic or other
means. The department acknowledges the concerns about web
security, but notes that carriers have access to a variety of secu-
rity measures to protect web-based information. Moreover, the
rule allows carriers to provide information in any reasonable for-
mat, not just via the web.

§3.3703(a)(20), (B)(iv) & (D) [§11.901(10)(B)(iv) & (D)]: A
commenter requests clarification that the proposal does not
require existing contracts with providers to be rewritten. Another
commenter recommends deletion of these clauses as burden-
some and expensive because they would require a contract
amendment every time an internal manual, memo or document
is updated. A commenter objects to subparagraph (D) as being
too broad, having a significant cost impact, and impeding quality
improvement in claims processing systems. A commenter does
not believe that the contract should be the main source for
reimbursement policy information. The commenter explains
that most of its contracts are evergreen, subject to termination
notification requirements by either party. The commenter
recommends that carriers be permitted the flexibility to adapt,
improve and update their administrative processes without
requiring amendment of contracts to accommodate internal
changes. Some commenters believe that the rule should not
pertain to routine process changes but should require notice to
preferred providers of updates to schedules and claims payment
software.
Agency Response: The department agrees and has modified
alternative one so that the required information itself is not set
out at length in the contract. Thus, an existing contract does
not need to be rewritten but the required information must be
provided to the preferred provider upon request. However, all
new or renewed contracts must include the requirements of para-
graph (20). The department believes making such materials
available electronically will minimize the cost of informing pre-
ferred providers of changes. The department notes that the ba-
sic requirement of the rule is to ensure that preferred providers
have sufficient information to determine the payment to be made
in accordance with the contract, and this criterion should be used
to determine when the 60-day notice is required.
§3.3703(a)(20) [§11.901(10)]: A commenter asserts that provid-
ing the voluminous information required by the proposal will slow
down the negotiation of contracts, both during the 90-day com-
pliance period and also at renewal time each year. This could
cause a serious disruption in services.
Agency Response: The department understands that imple-
mentation of the statute will likely result in preferred providers
receiving more information during the contracting process than
they currently do. However, the statute requires full disclosure
of a carrier’s claims payment policies and procedures. The
department believes that the rule as adopted - which allows the
information to be distributed electronically and upon request
- is a reasonable compromise which preserves the statute’s
intent yet addresses the commenters’ concerns. A request may
be provided by any reasonable and verifiable means, such as
facsimile or e-mail. The department expects that parties will
negotiate in good faith and on a schedule designed to avoid a
disruption of services.
Comment: A commenter notes that the proposal makes more
sense for medical professionals than for facilities, as it believes
that the American Medical Association (AMA) has a longer and
better track record for standardizing treatment codes than does
the American Hospital Association (AHA). The commenter ad-
vises that listing adjudication methodologies will not benefit fa-
cilities that insist upon contracts with a percent discount, as op-
posed to a per diem, case rate, or DRG basis.
Agency Response: The department appreciates the com-
menter’s concern that some aspects of the rule may affect some
preferred providers differently than others. The purpose of the

27 TexReg 9330 October 4, 2002 Texas Register



rule, however, is simply to assure the delivery of sufficient infor-
mation for a skilled reasonable person to make a determination
of the payment to be made under a contract, regardless of the
particular fee schedule or billing practice.
§3.3703(a)(20) [§11.901(11)]: Some commenters support alter-
native two with changes. The commenters recommend a more
balanced approach to disclosure that would also require pre-
ferred providers to disclose to carriers a list of their billed charges
for treatment and services. The commenters believe that a dual
disclosure process is necessary to maintain a balanced negoti-
ation process that is not unduly weighted in favor of one party.
The commenters also believe that this approach will be benefi-
cial to consumers.
Agency Response: The department recognizes this concern, but
notes that the department has limited authority over preferred
providers and suggests that carriers address this issue in their
contract negotiations.
§3.3703(a)(20)(B) & (C) [§11.901(10)(B) & (C)]: A commenter
recommends adding references to utilization review (UR) crite-
ria because these criteria are used to determine both medical
necessity and the level of reimbursement to be paid.
Agency Response: The department declines to make this
change as Art. 3.70-3C, §3A requires only the disclosure of
UR policies. However, Insurance Code Art. 21.58A stipulates
that providers are entitled to the UR determination of medical
necessity for proposed services and sets forth the time table
for notifying the provider of the decision. It further states that
the notice of the UR decision must include a description or the
source of the screening criteria upon which that decision is
based.
§3.3703(a)(20)(A) [§11.901(10)(A)]: A few commenters suggest
removing the word "reasonable" before the word "person" be-
cause it is redundant in context. Some commenters recommend
deleting the word "summary" because the term is inconsistent
with the type of detailed information that must be provided.
Agency Response: The department disagrees that the word
"reasonable" is redundant. Sufficiency of the information is
gauged in part by the recipient, who must be reasonable as well
as possess sufficient training, experience, and competence in
claims processing. The department is using the reasonable per-
son standard because it is a well established legal benchmark.
As to deletion of "summary," the other requirements the rule
places on summaries make the term specific and meaningful as
a standard for compliance. So long as a carrier ensures that
its summary includes sufficient information to meet the skilled
reasonable person standard, it will be in compliance. The rule
allows carriers flexibility to meet this requirement by utilizing any
reasonable method that is accessible by the preferred provider.
§3.3703(a)(20)(C) [§11.901(10)(C)]: A commenter suggests that
the rule should require that health plan contracts require training
certification for provider billing staff.
Agency Response: The department disagrees that this is nec-
essary, although a carrier can provide training for provider billing
staff if it desires. The department believes that the skilled rea-
sonable person standard contained in the rule is sufficient to ad-
dress this concern.
§3.3703(a)(20)(A)(i), (i)(II) - (iv) [§11.901(10)(A)(i), and (i)(II) -
(iv)]: A commenter recommends that the provisions describing
the carrier’s fee schedule be expanded to include certain billing

codes or code groupings and per diem and case rate payments
and that the services that are excluded from the per diem or case
rate amounts be identified.
Some commenters recommend the addition of references to
standard coding methodologies, utilization review criteria and
policies developed or used by carriers, and procedures or
revenue code groupings that contribute to the determination
of case rates or per diem payments. Some commenters also
seek definitions for "bundling," "downcoding," "component
codes," "standard coding methodology," "nonstandard coding
methodology" and "recoupment," as well as the phrase "global
service periods, comprehensive codes, component codes and
mutually exclusive procedures."
Agency Response: The department disagrees that this is nec-
essary, as the rule makes clear that the carrier has to provide
sufficient information so that a person meeting the skilled rea-
sonable person standard can determine the payment to be made
under the contract. Although the adopted rule does specify cer-
tain methodologies and processes, this is not an exclusive list.
"Including" is a term of enlargement and not of limitation or ex-
clusive enumeration. The department has combined subclauses
(i) and (ii) to delete reference to "nonstandard." The department
does not believe it is necessary to define the remaining terms,
as they are widely recognized by the industry.
§3.3703(a)(20)(A)(i)(I) [§11.901(10)(A)(i)(I)]: A commenter rec-
ommends inserting the words "to be" before the word "submit-
ted" to clarify that the carrier must disclose all fees related to
all possible services the physician or provider may provide. The
commenter believes that, as written, this could be interpreted to
mean that a carrier must provide only fees associated with codes
a physician has previously submitted.
Agency Response: The department disagrees, as it believes that
the provisions as written are sufficiently clear to explain that the
information to be provided is not limited to only those fees asso-
ciated with codes a preferred provider has previously submitted.
The carrier must provide the fee schedules and applicable codes
and modifiers by which all claims for covered services will be
calculated. This includes all services contemplated by the con-
tract between the carrier and the preferred provider, regardless
of whether claims for any of those services have been previously
submitted.
§3.3703(a)(20)(A)(i)(II) [§11.901(10)(A)(i)(II)]: Some com-
menters suggest replacing the words "may request" with the
words "will receive" so that the carrier cannot refuse to provide
the fee schedules. A few commenters also suggest adding the
phrase "by law" after the word "authorized" to clarify that the
law allows for the disclosure of the information as well as clarify
that the reference is to any services the physician may legally
provide.
Agency Response: With regard to the first comment, the de-
partment believes that the adopted rule ensures the preferred
provider will receive the information upon request. The depart-
ment has removed the word "authorized" from the adopted rule
and has substituted the language "intends to provide."
§3.3703(a)(20)(A)(iii) [§11.901(10)(A)(iii)]: A few commenters
recommend the addition of the words "anesthesia units" after
"component codes." One commenter seeks to include reference
to "frequency parameters" and "procedure to diagnosis edits"
and provides definitions for these terms, as well as "modifier
indicators." Another commenter notes that the subclause lists
some but not all types of bundling processes and recommends
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adding a reference to and a definition of "unit frequency limita-
tions."
Agency Response: The department does not believe that the
suggested language is necessary as it has changed the rule to
require the provision of all applicable bundling processes. The
basic requirement of the rule is to ensure that preferred providers
have sufficient information to determine the payment to be made
in accordance with the contract, no matter on what basis the
parties agree to determine payment.
§3.3703(a)(20)(D) & (a)(21)(B) [§11.901(10) & (11)(B)]: Some
commenters indicate that circumstances beyond a carrier’s con-
trol might make it impossible to comply with the 60-day notice of
changes in fees and claims processes, and request an exception
for coding changes that are beyond the carrier’s control, such as
those prescribed by the Centers for Medicare and Medicaid Ser-
vices (CMS) or the AMA. The commenter notes that CMS issues
retroactive coding changes or provides insufficient lead time to
meet the requirement. Other commenters believe that retroac-
tive revisions should not be allowed and that mutual agreement
between the carrier and preferred provider should be required for
any amendments to be effective. Another commenter requests
that this provision be changed to 30 days. Another commenter
asked for an explanation of how the 60-day notice period in para-
graph (D) reconciles with the 90-day compliance period in para-
graph (F). Another commenter states that software is developed
to check billings and to be responsive to changes in billing prac-
tices encountered over time. A 60-day notice period might pre-
vent carriers from catching up to innovative changes in billing
practices, which might prove unfair to carriers and cause health
care costs to rise.
Agency Response: The department acknowledges the concerns
regarding the timing of changes in coding and fee schedules but
disagrees that the rule should be changed. Where parties have
agreed to use source information outside the control of the car-
rier as the basis for the carrier’s fee computation, the information
the rule requires carriers to provide is the identity of the source
and the procedure by which the physician or provider may readily
access the source. A change to either of those items, or to any
factor within the carrier’s direct or indirect control, would trigger
the 60-day notice requirement. Any change to the source in-
formation outside the control of the carrier, however, would not
be a change to the carrier’s claims payment policies or proce-
dures or to the information required by this rule, and would not
require 60 days notice under Article 3.70-3C, §3A(k) and 28 TAC
3.3703(a)(20)(D). However, if the carrier mades a change to a
claim processing or payment procedure (such as changing the
fee payment from 120% of Medicare to 110%), that would re-
quire a 60-day notice in order to be effective. Although the rule
does not require a carrier to provide notice of changes made by
an outside source, the parties are free to create such a duty by
contract, or to agree on effective dates different from those set
by the outside source. The department will continue to monitor
this practice to determine if future rulemaking is warranted.
§3.3703(a)(20) and (21) [§11.901(10) and (11)]: Some com-
menters support alternative two as being more reasonable and
in line with Attorney General Opinion No. JC-0502. The com-
menters assert that alternative one seeks information that goes
beyond the scope of TDI’s statutory authority and the attorney
general’s opinion. The commenters support the provision of in-
formation only on request, as proposed in alternative two, as con-
sistent with their current procedures. Other commenters support

TDI’s efforts to promulgate rules which assist providers in deter-
mining whether reimbursement has been made in accordance
with the contract.
Some commenters expressed disagreement with Attorney Gen-
eral Opinion No. JC-0502, concerning TDI’s authority to promul-
gate this rule. The commenters believe that the proposal ex-
ceeds TDI’s statutory authority.
Agency Response: The department disagrees. The Attorney
General concluded that it is within TDI’s authority to construe
the prompt payment provisions of Arts. 3.70-3C Sec.3A (i)
and 20A.18B(i) to promulgate rules to require disclosure of fee
schedules and bundling and downcoding policies.
§3.3703(a)(20) [§11.901(10)] - Misuse of Information and Fraud:
Some commenters assert that alternative one does not protect
carriers from the potential of provider misuse of the disclosed in-
formation. The commenters believe that the proposal will result
in an increase either in inflated provider charges or fraudulent
billing activities by a few providers, causing a financial impact on
the health care system. The commenters believe that disclos-
ing coding guidelines to these particular providers will make it
easier to submit fraudulent claims. A commenter asserts that
disclosure of fee schedules and disclosure of claims review and
fraud detection policies are two distinct issues, which should be
addressed independently. Fee schedules should be disclosed,
but the details of claims review and fraud detection processes
should not be disclosed. To counter the possibility of the infor-
mation being used for fraud, one commenter suggests that the
insurer be allowed to provide only a summary description of the
bundling and coding policies and, upon written request, an expla-
nation of the methodology of the coding decision on an individual
claim.
A commenter recognizes TDI’s limited authority over physicians
and providers and recommends adding a provision to allow
carriers to include a contractual remedy for inappropriate
disclosure of the information. Another commenter recommends
stringent penalties to ensure that providers do not release
proprietary fee schedules and coding guidelines because,
without sanctions, there is nothing to prevent or discourage
providers from improperly using or disclosing such information.
Another commenter points out that neither alternative imposes
a requirement on providers to maintain the information they
receive from carriers as confidential. The commenter believes
that confidentiality should be required, and that carriers should
be granted some kind of recourse against providers who breach
confidentiality.
Agency Response: The intent of the rule is to ensure that pre-
ferred providers are able to determine what they should be paid
in accordance with the contract. If a carrier suspects that fraud
is occurring it has an obligation to advise the department and
other authorities so that action can be taken. Because the Insur-
ance and Penal Codes contain specific provisions concerning
fraud, the department declines to include language regarding
penalties in this rule. The rule does not prohibit a carrier from
including additional remedies for inappropriate disclosure in its
provider contracts.
The department disagrees that a provision mandating confiden-
tiality of proprietary information is appropriate for this rule, which
merely provides for copyrighted or other proprietary information
to be supplied by an alternate means. It is the responsibility of
those claiming copyright or other proprietary concerns to assert
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this interest to whomever receives the information and to em-
ploy confidentiality agreements or other methods to restrict the
access to and use of their information. As such, any remedies
for violation would also be a matter for the party seeking to pro-
tect the information.
§3.3703(a)(20)(A)(ii) [§11.901(10)(A)(ii)]: A commenter recom-
mends deletion of clause (ii) concerning nonstandard codes
since HIPAA requires deletion of such codes. Other commenters
recommend that the rule reference HIPAA in connection with
standard transactions and that language be included allowing
the rule to change in accordance with changes in the law. A
commenter agrees that if standard coding methodology is not
being used, then disclosure may be needed. One commenter
says the rule should either specify an inclusive list of adjudica-
tion methodologies to be addressed, or disallow nonstandard
billing practices. A commenter notes that the terms HCPCS and
ICD-9-CM codes are commonly understood, but should still be
defined in the rule.
Agency Response: The department has combined subclauses
(i) and (ii) and eliminated the term "nonstandard." This change
requires disclosure of the coding methodology employed by the
carrier and contains no requirement applicable to codes not in
use, regardless of the reason. However, the carrier must provide
any changes to information affecting payment under the contract.
The department disagrees that commonly understood terms that
are recognized in the industry should be defined in the rule.
§3.3703(a)(20) [§11.901(10)(A)(v) & (vi)]: A commenter states
that the provisions could be interpreted to require more infor-
mation than intended, including the disclosure of the entire
claims processing manual, internal communications, changes
in the claims processing system and other internal processes
not related to claims payment. The commenter says this would
be cumbersome and unnecessary and would disrupt on-going
system improvement, innovation and updating. The commenter
recommends limiting the requirement to disclosure of claims
payment information. Another commenter suggests revising the
requirements to focus on claims payment rather than claims
processing. The commenter believes that disclosure of claims
processing requirements is overly broad and would inundate
physicians and providers with highly technical manuals that
would be of little value in understanding reimbursement. The
commenter suggests deleting the broad phrase "processing of
claims" and instead concentrating on disclosure in the context
of a claim adjudication inquiry.
Agency Response: The purpose of the rule is to assure that car-
riers provide sufficient information for a skilled reasonable per-
son to make a determination of the payment to be made under
the contract. The department does not intend the rule to place an
undue burden on carriers or to inundate preferred providers with
unnecessary information. The department tailored the adopted
rule to address only those aspects of claims processing that
achieve this purpose.
§3.3703(a)(21) [§11.901(11)]: Some commenters recommend
that alternative two define terms and require requests to be in
writing to avoid disputes as to whether and when a request was
made. Some commenters ask that the carrier be given 30 days
from the date of its receipt of the written request to provide the
information. If Internet access is not allowed, the commenter
asks that the request for information be in writing to protect the
carrier’s proprietary information and validate the requestor’s right
to receive the information.

Agency Response: The department agrees with commenters’
concerns that disputes regarding receipt of requests for the re-
quired information should be avoided. A preferred provider may
submit a request by e-mail, facsimile or other reasonable and
verifiable means in order to receive the required information. Be-
cause the department is adopting alternative one, definition of
terms for alternative two is not necessary.
§3.3703(a)(20) and (21) [§11.901(10)(F) and (11)(E)] - Effective
date: If alternative one is selected, some commenters recom-
mend an extension of the 90-day timeframe for compliance.
Specifically, one commenter requests 180 days to comply,
while another commenter suggests January 1, 2003. Some
commenters request that compliance with alternative two be at
least 90 days, with one commenter requesting 180 days, from
the effective date of the rule to provide plans sufficient time to
revise contracts. Another commenter suggests that plans be
given 30 days from the effective date of subparagraph (E) to
bring contracts into compliance.
Agency Response: The department acknowledges the possibil-
ity that some carriers will need time to develop the procedures
necessary to comply. Accordingly, the rule requires a carrier to
provide the required information, in existing contracts, to the pre-
ferred provider by the later of the 90th day after the effective date
of this rule or the 30th day after the date the carrier receives the
preferred provider’s request. For contracts entered into or re-
newed after the rule takes effect, beginning on the 90th day after
the effective date of the rule, carriers must provide the required
information upon request contemporaneously with other contrac-
tual materials.
§3.3703(a)(21) [§11.901(11)]: A commenter believes that alter-
native two allows the physician or provider to request entire fee
schedules which will be costly to provide. The commenter asks
that a provider be limited to requesting fee schedules for the
provider’s specialty and a specific number of codes within that
specialty. Another commenter asks that the carrier only have to
provide the top 25 or 50 CPT codes, based on the provider’s
practice or specialty, but allow for written requests of any addi-
tional CPT codes. Another commenter suggests that alternative
two would be more manageable if the ability to request informa-
tion of the carrier was claim specific.
A commenter states that it would be extremely expensive to re-
quire carriers to give every preferred provider a specific sum-
mary of benefits tailored to that specific physician or specialty.
The commenter also believes it also would not be necessary,
because each policy governs payments under the policy and it
is only the amount of discount from the provider’s fee schedules
that determines the level of compensation.
Agency Response: The department does not intend the rule
to place an undue burden on carriers or to inundate preferred
providers with unnecessary information. Based on comments,
the department is adopting a modified version of alternative one,
which requires that a carrier provide a fee schedule related only
to the services reasonably expected to be provided under the
preferred provider’s contract with the carrier. A carrier must also
provide a toll-free number or electronic address to allow a pre-
ferred provider to access information regarding services not in-
cluded in the fee schedule initially provided. The department
understands that there will be expenses involved in providing fee
schedules to preferred providers, and addressed this issue in the
preamble to the proposed rule. However, in the adopted rule, the
department has mitigated the expenses involved by allowing the
carrier flexibility to provide the required information by alternative
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means, upon request. It is the department’s intent that preferred
providers receive sufficient information to determine the payment
to be made in accordance with their contract. The department
disagrees with the last portion of this comment. Due to the na-
ture of the comments received, the department believes that the
availability of a fee schedule to preferred providers is necessary.
§3.3703(a)(20)(A)(i)(II) [§11.901(10)(A)(i)(II)]: A commenter in-
quires as to whether carriers can use existing toll-free numbers.
Agency Response: A carrier may use an existing toll-free num-
ber.
§3.3703(a)(20)(A)(i)(II)(v)&(vi) [§11.901(10)(A)(i)(II)(v)&(vi)]: A
commenter points out that certain factors are included in the
proper payment of claims that do not include valuing the claims
or correct coding of the claim. These factors include a medi-
cal director determining a claim is not medically necessary or a
carrier identifying a pattern of fraudulent billing. The commenter
notes that these type of factors are not included in the scope of
the rule. A commenter contends that coding requirements are
specific to diagnosis, procedure code, severity level, and treat-
ment guidelines, while claims are adjudicated based on the inter-
relationship of multiple elements, and that compliance with the
provision will be difficult. The commenter acknowledges that car-
riers can provide the name of the software and a summary of the
coding guidelines to determine applicability but may not be able
to relate each coding factor back to each fee schedule.
A commenter questions how updates to CPT codes and changes
to internal systems or processes will be handled. The com-
menter contends that the requirement is too burdensome and
will inhibit ongoing system updates.
Agency Response: It is the department’s intent that preferred
providers receive sufficient information so that a skilled reason-
able person can determine the payment to be made under the
terms of the contract. The department recognizes that the com-
menter’s examples of determining medical necessity and iden-
tifying fraudulent billing patterns, as well as other factors, may
affect the actual amount of reimbursement, but these factors are
outside the scope of this rule as well as the statute. The depart-
ment believes that allowing the information to be distributed elec-
tronically and upon request addresses the concerns regarding
any potential burden associated with changing the CPT codes
or internal systems and processes.
§3.3703(a)(11) & (20)(A)(vii) [§11.901(10)(A)(vii)]: A commenter
believes that the use of the phrase "including but not limited to"
is ambiguous and requires carriers to guess about the possi-
ble existence of other laws that are not specifically cited. The
commenter requests deletion of the phrase or the inclusion of
the specific citation to all statutes and rules that TDI believes
are applicable to the prompt payment of clean claims. Another
commenter recommends deletion of clause (vii) as carriers are
already required to comply with the provisions of the statute.
Agency Response: The department has deleted clause (vii) as
unnecessary since the requirement is already in paragraph (11).
A carrier is required to comply with all applicable laws and rules
whether or not specified, including Art. 3.70-3C §3A. "Includ-
ing" is a term of enlargement and not of limitation or exclusive
enumeration, and the department has accordingly deleted the
phrase "but not limited to."
§3.3703(a)(20)(A)(iii) [§11.901(10)(A)(iii)]: Some commenters
want the rule to require carriers to inform the physician or

provider of updates to their bundling processes. Another com-
menter asserts that downcoding of a clean claim is a violation
of the prompt pay rules.
Agency Response: The statute as well as the rule require 60
days advance notice of amendments, revisions or substitutions
of the required information. The department disagrees with the
commenter that downcoding per se of a clean claim is a violation
of the prompt pay rules.
§3.3703(a)(20)(B)(ii) and (iii) [§11.901(10)(B)(ii) and (iii)]: A
commenter recommends that clauses (ii) and (iii) be combined
into (ii). Two commenters recommend the removal of references
to Medicaid or Medicare fee schedules because of the potential
for confusion.
Agency Response: The department has changed the rule to
permit the delivery of the information by any reasonable means
upon request from the preferred provider. The department does
not agree that the use of Medicaid and Medicare fee schedules
as examples creates confusion as these schedules are common
benchmarks for compensation in contracts between carriers and
preferred providers.
§3.3703(a)(20)(B) [§11.901(10)(B)]: A commenter suggests that
if other documents are utilized to convey changes regarding re-
imbursement provisions, these documents need to be provided
to the physician or provider at the time the contract is submit-
ted for initial review rather than at the time of execution of the
contract. Another commenter requests that the additional doc-
uments be provided at least 60 days before the contract is pre-
sented for execution.
Agency Response: Adopted alternative one provides for delivery
of required information, regardless of format, upon request from
the preferred provider. For contracts entered into or renewed
on or after the effective date of these amendments, the car-
rier must provide the required information contemporaneously
with other contractual materials. The department reminds com-
menters that any amendments, revisions or substitutions to the
information are not effective unless the carrier provides at least
60 days written notice.
§3.3703(a)(20)(B)(iii) [§11.901(10)(B)(iii)]: A few commenters
suggest that, along with HMOs, delegated networks, delegated
entities and delegated third-parties as defined by statute (HB
2828) should be referenced. Some other commenters prefer
alternative two over alternative one, but see a fundamental flaw
in that neither includes a network entity.
Agency Response: Since the rules apply to HMOs and PPOs,
the rules also apply to any entity with which the HMO or PPO has
contracted. Note, however, that a carrier remains responsible for
compliance regarding a delegated function.
§3.3703(a)(20)(C), (a)(21)(D) [§11.901(10)(C) and (11)(D)]:
Some commenters request that the references to copyright
laws and licensing agreements be removed because they are
inconsistent with HB 610 which provides for the disclosure of
claims processing information. These commenters are con-
cerned that a carrier will use these laws or agreements to avoid
their disclosure obligations. In the alternative, if the copyright
and licensing exclusions are maintained, a commenter requests
deleting the words "reasonable" and "training" and make no
other changes. The commenter also suggests that any licensing
exclusions should only be effective for one year.
Agency Response: The department disagrees that references
to copyrighted or other proprietary information should be
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deleted. The rule contains sufficient detail to mandate that any
entity asserting a copyright or other similar interest must provide
the degree of information necessary to inform a preferred
provider about fee schedule and coding procedures. The rule
does not, however, preclude carriers and preferred providers
from engaging in a dialogue concerning the adequacy of any
particular piece of information furnished, and the department
expects that parties will air and resolve their concerns without
the department’s involvement. Comments received indicate that
some carriers are already providing this information without any
problems of this nature. The words "reasonable" and "training,"
also contained in subparagraph (A), are useful in describing
the required level of detail. It would not be appropriate to limit
licensing exclusions to only one year, as copyright or other
proprietary interests may not be so restricted.
§3.3703(a)(20)(C), (21)(D) [§11.901(10)(C), and (11)(D)]: Some
commenters note that the provisions of §3.3703(a)(21) requiring
the insurer to provide the name, edition, and model of software
may not be sufficient to meet the requirements of the law. The
commenters also note that there is no provision in either alter-
native for reasonable access to or availability of the software.
Some commenters believe that the skilled reasonable person
standard conflicts with the portion of the section that requires a
summary of the information where a licensing agreement pro-
hibits disclosure of the claims editing software. These com-
menters note that a carrier could be out of compliance with the
reasonable person standard by providing only summary informa-
tion. A commenter believes that allowing carriers to provide a
summary of the bundling and downcoding logic will not provide
sufficient information to providers. Another commenter states
that the rule does not sufficiently define the required level of detail
for the summary a carrier may provide in lieu of violating copy-
right law or licensing agreements. This standard would make
carriers guess as to how much detail is sufficient, and subject
them to penalties if it is determined after the fact that the level of
detail they provided was not enough.
Agency Response: The department appreciates the com-
menters’ concern that the rule does not guarantee access to
any particular software. The department also recognizes that
some carriers are subject to licensing agreements. However, a
carrier can reveal the function any computer program is intended
to perform without violating a licensing agreement. Any other
conclusion suggests that the carrier is ceding control of the
claims payment process to its software vendor, which is neither
likely nor acceptable. A summary is simply a presentation or
collection of less than the entire material included in a particular
category. Adopted alternative one establishes a standard that
the information submitted to the preferred provider, whether or
not in summary form, must suffice to enable a skilled reasonable
person to determine the payment to be made according to the
terms of the contract. A carrier providing this level of detail will
be in compliance. The rule allows carriers flexibility to meet this
requirement by utilizing means agreeable to both parties.
§§3.3703(a)(20)(D), (a)(21)(B) [§11.1901(10)(D) and (11)(B)]:
A commenter suggests defining "routine changes" that would
not require the 60-day notice and "material changes" that would
require the 60-day notice. According to the commenter, routine
changes occur frequently and are accepted as the norm by
physicians and providers. These changes typically have a
minor impact on the physician or provider. On the other hand,
material changes are intended to alter substantially the overall
methodology or reimbursement level of the fee schedule.

A commenter objects that the second proposal only requires the
provision of notice for "material" changes without any guidance
as to what such "material" changes may be.
Agency Response: The department has adopted alternative
one, which does not contain the term "material changes."
The standard in the rule is that any amendment, revision
or substitution of the required information that could make
a difference in the amount to be paid under the contract is
subject to the 60-day notice requirement in (D). However, as
noted in response to a previous comment, any change to the
source information outside the control of the carrier, such as
an incremental change to a fee schedule or coding guideline,
would not be a change to the carrier’s claims payment policies
or procedures or to the information required by this rule, and
would not require 60 days notice under Article 3.70-3C, §3A(k)
and 28 TAC §3.3703(a)(20)(D).
§3.3703(a)(20)(D) [§11.901(10)(D)]: Some commenters request
inclusion in this subparagraph of a reference to policies and pro-
cedures, such as turning an edit off or on or adopting a new policy
based on recent FDA approval of a procedure or equipment, as
they may have a direct impact on claims payment.
Agency Response: To the extent that policies and procedures af-
fect determination of the payment to be made under the contract,
the rule requires carriers to provide this information. However, it
is not within the scope of the rule as to whether particular ser-
vices are covered under the health benefit plan.
§3.3703(a)(20)(F), (a)(21) [§11.901(10)(F)]: A commenter is
concerned that the use of the phrase "these amendments" may
be confusing and that some carriers may resist renewing or
amending existing contracts to avoid disclosure of the required
information. The commenter suggests that the language be
changed to "this paragraph." Another commenter suggests that
the first sentence be deleted to clarify that the requirement for
disclosure applies to current contracting preferred providers.
A commenter requests that, if alternative two is adopted, the
provisions of §3.3703(a)(20)(F) be included in the language of
the rule so that the amendments will apply to ongoing contracts
as well as contracts entered into after the effective date of the
rule.
Agency Response: The rule applies to all carriers as of the effec-
tive date of the rule. Contracts entered into or renewed on or af-
ter the effective date of this rule must comply with the provisions
of paragraph (20). Carriers operating under existing contracts
must provide the required information to the preferred provider
in accordance with subparagraph (F).
§3.3703(a)(20)(G)(i) [§11.901(10)(G)(i)]: Some commenters
suggest that, along with the disclosures mentioned, physicians
and providers should be allowed to disclose the information
for purposes of legislative or regulatory change, civil actions,
or other legal remedies and purposes. Another commenter
believes that this subparagraph improperly limits the physician’s
use of the information to something less than is allowed by law.
Agency Response: The department disagrees. The com-
menters’ concerns are outside the scope of this rule. If, for
example, someone were required to produce this information as
part of a civil action, other considerations, such as the contract
between the parties, private confidentiality agreements, or
contractual or civil penalties, would govern disclosure of this
information for purposes other than determining the payment to
be made under the contract.
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§3.3703(a)(20)(G) and (21)(C) [§11.901(10)(G)(i) & (ii) and
(11)(C)]: Some commenters believe that the clauses are too
broad and may allow the sharing of fee schedules with persons
that may not need or have a right to the information, as well as
the disclosure of information that should otherwise be treated as
confidential. The commenters suggest deleting the phrase "or
other business operations" from the clauses. A few commenters
suggest limiting the use and disclosure to entities that directly
support the provider’s billing process. A few commenters
request that the department amend both alternatives to allow
carriers to immediately terminate contracts with providers who
fail to comply with the restrictions on disclosure. Another
commenter suggests that alternative two include the specific
prohibition from improper disclosure found in alternative one.
A commenter is concerned that as physicians and providers have
access to fee schedules, the carriers will lose the ability to ne-
gotiate provider discounts for members. The commenter is con-
cerned that this will result in higher premiums, and increase the
number of uninsureds as some employers elect to drop coverage
due to cost. The commenter says the rule only benefits physi-
cians and providers, not the consumer.
Agency Response: The department agrees that the phrase
"other business operations" is overly broad and has deleted
the phrase. Regarding the potential effect on discounts, the
department understands that implementation of the statute will
likely result in preferred providers receiving more information
during the contracting process than they currently do; however,
the statute requires full disclosure of a carrier’s claims payment
policies and procedures. The department declines to include
language regarding penalties for improper disclosure, but notes
that nothing in the rule prohibits a carrier from negotiating a
contractual remedy.
§3.3703(a)(20) and (21) [11.901(10) & (11)] - Delegation Issues:
A commenter suggests changing the paragraph to only require
disclosure of information that is actually governed by the con-
tract since a PPO network would not be able to disclose the
payment processes of carriers as they are not privy to that in-
formation. One commenter believes that these subsections are
premised on the idea that the insurance company determines
the fee schedules and fee guidelines. The commenter considers
this reasoning flawed and argues that the typical PPO contract is
based on fee schedules maintained by the healthcare provider.
A commenter does not believe that a PPO or a network entity can
provide information that would meet the reasonable person stan-
dard set forth in paragraph (20). The commenter explains that
because of such factors as covered and non-covered services,
deductibles, co-payments, co-insurance, amounts paid for other
coverages, it is not possible to provide sufficient information in
the contract to allow for all contingencies.
Some commenters offered a reminder that some small- to
medium-sized carriers do not contract directly with physicians
and healthcare providers, but rather utilize network providers.
Thus, the commenter considers it an unreasonable burden to
impose on carriers to furnish the fee schedules. The health care
provider should be required to furnish the fee schedules to the
insurer. Further, the commenter urges that the insurers should
only be required to furnish fee schedules where the insurer
maintains the schedule and requires the fee schedules to be
used for determining compensation.
Agency Response: The department understands there are a va-
riety of contractual arrangements, some involving the participa-
tion of delegated entities and delegated third parties who have

assumed the responsibility for claims payment. While a carrier
may delegate to a delegated entity or delegated third party the
duty to provide reimbursement information, the carrier remains
ultimately responsible for ensuring that the preferred provider re-
ceives the information. The factors referred to in the comment
are outside the scope of this rule, as noted in Section 3 of this
adoption order.
For: Plastic Eye Surgery Associates, Austin Anesthesiology
Group of Texas Physician Providers, HealthSouth Corporation,
Metropolitan Surgical Specialties, and various physicians.
For with changes: Texas Medical Association, United Health-
care of Texas, Inc., Texas Hospital Association, Collin/Fannin
County Medical Society, M.D. Anderson Cancer Center, Women
Partners in OB/GYN, Dallas Orthopaedic Clinic Associated,
Harris County Medical Society, Northeast OB/GYN Associates,
P.L.L.C., Bexar County Medical Society, Office of Public In-
surance Counsel, Seven Oaks Women’s Center, Southwest
Physician Associates, Tarrant County Medical Society, and
American National Insurance Company.
Against: Texas Association of Health Plans, Unicare Life and
Health Insurance Company, Unicare Health Plans of Texas,
Inc., Unicare Health Insurance Company of Texas, Aetna, Texas
Association of Business, HealthSmart, Texas Association of
Preferred Provider Organizations, Texas Association of Life
and Health Insurers, First Health Group Corp., Alliance of
American Insurers, American Association of Health Plans,
Golden Rule Insurance Company, Great-West Life & Annuity
Insurance Company and One Health Plan of Texas, Humana,
Inc., Insurance Council of Texas, Principal Financial Group, and
Scott & White Health Plan.
The amendments are adopted under the Insurance Code Art.
3.70-3C, Section 3A and §36.001. Art. 3.70-3C, Section 3A(n)
gives the Commissioner the authority to adopt rules as neces-
sary to implement Art. 3.70-3C, Section 3A. Art. 3.70-3C, Sec-
tion 3A(i) provides that an insurer shall make available to a pre-
ferred provider its claim processing policies and procedures. The
Commissioner’s authority to adopt rules relating to the disclosure
of claims payment processes such as fee schedules, bundling
processes, and downcoding policies was clarified by Attorney
General Opinion No. JC-0502. The opinion states that the Texas
Department of Insurance is authorized to promulgate rules to
require preferred provider benefit plans and HMOs to disclose
their fee schedules, bundling processes, and downcoding poli-
cies. Section 36.001 provides that the Commissioner of Insur-
ance may adopt rules to execute the duties and functions of the
Texas Department of Insurance as authorized by statute.
§3.3703. Contracting Requirements.

(a) An insurer marketing a preferred provider benefit plan
must contract with physicians and health care providers to assure that
all medical and health care services and items contained in the package
of benefits for which coverage is provided, including treatment of
illnesses and injuries, will be provided under the plan in a manner
that assures both availability and accessibility of adequate personnel,
specialty care, and facilities. Each contract must meet the following
requirements:

(1) A contract between a preferred provider and an insurer
shall not restrict a physician or health care provider from contracting
with other insurers, preferred provider plans, preferred provider orga-
nizations, or HMOs.

(2) Any term or condition limiting participation on the ba-
sis of quality, contained in a contract between a preferred provider and

27 TexReg 9336 October 4, 2002 Texas Register



an insurer, shall be consistent with established standards of care for the
profession.

(3) In the case of physicians or practitioners with hospital
or institutional provider privileges who provide a significant portion of
care in a hospital or institutional provider setting, a contract between
a preferred provider and an insurer may contain terms and conditions
which include the possession of practice privileges at preferred hos-
pitals or institutions, except that if no preferred hospital or institution
offers privileges to members of a class of physicians or practitioners,
the contract may not provide that the lack of hospital or institutional
provider privileges may be a basis for denial of participation as a pre-
ferred provider to such physicians or practitioners of that class.

(4) A contract between an insurer and a hospital or
institutional provider shall not, as a condition of staff membership or
privileges, require a physician or practitioner to enter into a preferred
provider contract.

(5) A contract between a preferred provider and an insurer
may provide that the preferred provider will not bill the insured for
unnecessary care, if a physician or practitioner panel has determined
the care was unnecessary, but the contract shall not require the preferred
provider to pay hospital, institutional, laboratory, x-ray, or like charges
resulting from the provision of services lawfully ordered by a physician
or health care provider, even though such service may be determined
to be unnecessary.

(6) A contract between a preferred provider and an insurer
shall not:

(A) contain restrictions on the classes of physicians and
practitioners who may refer an insured to another physician or practi-
tioner; or

(B) require a referring physician or practitioner to bear
the expenses of a referral for specialty care in or out of the preferred
provider panel. Savings from cost-effective utilization of health ser-
vices by contracting physicians or health care providers may be shared
with physicians or health care providers in the aggregate.

(7) A contract between a preferred provider and an insurer
shall not contain any financial incentives to a physician or a health care
provider which act directly or indirectly as an inducement to limit med-
ically necessary services. This subsection does not prohibit the savings
from cost-effective utilization of health services by contracting physi-
cians or health care providers from being shared with physicians or
health care providers in the aggregate.

(8) A contract between a physician, physicians’ group, or
practitioner and an insurer shall have a mechanism for the resolution
of complaints initiated by an insured, a physician, physicians’ group,
or practitioner which provides for reasonable due process including, in
an advisory role only, a review panel selected by the manner set forth
in subsection (b)(2) of §3.3706 of this title (relating to Designation as
a Preferred Provider, Decision to Withhold Designation, Termination
of a Preferred Provider, Review of Process).

(9) A contract between a preferred provider and an insurer
shall not require any health care provider, physician, or physicians’
group to execute hold harmless clauses that shift an insurer’s tort li-
ability resulting from acts or omissions of the insurer to the preferred
provider.

(10) A contract between a preferred provider and an insurer
shall require a preferred provider who is compensated by the insurer on
a discounted fee basis to agree to bill the insured only on the discounted
fee and not the full charge.

(11) A contract between a preferred provider and an
insurer shall require the insurer to comply with all applicable statutes
and rules pertaining to prompt payment of clean claims, including
Insurance Code Article 3.70-3C §3A (Prompt Payment of Preferred
Providers) and §§21.2801-21.2820 of this title (relating to Submission
of Clean Claims) with respect to payment to the provider for covered
services that are rendered to insureds.

(12) A contract between a preferred provider and an in-
surer shall require the provider to comply with Insurance Code Article
3.70-3C §4 (Preferred Provider Benefit Plans), which relates to Conti-
nuity of Care.

(13) A contract between a preferred provider and an insurer
shall not prohibit, penalize, permit retaliation against, or terminate the
provider for communicating with any individual listed in Insurance
Code Article 3.70-3C §7(c) (Preferred Provider Benefit Plans) about
any of the matters set forth therein.

(14) A contract between a preferred provider and an insurer
conducting, using, or relying upon economic profiling to terminate
physicians or health care providers from a plan shall require the insurer
to inform the provider of the insurer’s obligation to comply with Insur-
ance Code Article 3.70-3C §3(h) (Preferred Provider Benefit Plans).

(15) A contract between a preferred provider and an in-
surer that engages in quality assessment shall disclose in the contract
all requirements of Insurance Code Article 3.70-3C §3(i) (Preferred
Provider Benefit Plans).

(16) A contract between a preferred provider and an insurer
shall not require a physician to issue an immunization or vaccination
protocol for an immunization or vaccination to be administered to an
insured by a pharmacist.

(17) A contract between a preferred provider and an insurer
shall not prohibit a pharmacist from administering immunizations or
vaccinations if such immunizations or vaccinations are administered in
accordance with the Texas Pharmacy Act, Article 4542a-1, Texas Civil
Statutes and rules promulgated thereunder.

(18) A contract between a preferred provider and an insurer
shall require a provider that voluntarily terminates the contract to pro-
vide reasonable notice to the insured, and shall require the insurer to
provide assistance to the provider as set forth in Insurance Code Article
3.70-3C §6(e)(2) (Preferred Provider Benefit Plans).

(19) A contract between a preferred provider and an insurer
shall require written notice to the provider upon termination by the
insurer, and in the case of termination of a physician or practitioner,
the notice shall include the provider’s right to request a review, as
set forth in §3.3706(c) of this title (relating to Designation as a Pre-
ferred Provider, Decision to Withhold Designation, Termination of a
Preferred Provider, Review of Process).

(20) A contract between a preferred provider and an in-
surer must include provisions that will entitle the preferred provider
upon request to all information necessary to determine that the pre-
ferred provider is being compensated in accordance with the contract.
A preferred provider may make the request for information by any rea-
sonable and verifiable means. The information must include a level
of detail sufficient to enable a reasonable person with sufficient train-
ing, experience and competence in claims processing to determine the
payment to be made according to the terms of the contract for cov-
ered services that are rendered to insureds. The insurer may provide
the required information by any reasonable method through which the
preferred provider can access the information, including e-mail, com-
puter disks, paper or access to an electronic database. Amendments,
revisions or substitutions of any information provided pursuant to this
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paragraph must be made in accordance with subparagraph (D) of this
paragraph. The insurer shall provide the fee schedules and other re-
quired information by the later of the 90th day after the effective date
of this paragraph or the 30th day after the date the insurer receives the
preferred provider’s request.

(A) This information must include a preferred provider
specific summary and explanation of all payment and reimbursement
methodologies that will be used to pay claims submitted by the pre-
ferred provider. At a minimum, the information must include:

(i) a fee schedule, including, if applicable, CPT,
HCPCS, ICD-9-CM codes and modifiers:

(I) by which all claims for covered services sub-
mitted by or on behalf of the preferred provider will be calculated and
paid; or

(II) that pertains to the range of health care ser-
vices reasonably expected to be delivered under the contract by that
preferred provider on a routine basis along with a toll-free number or
electronic address through which the preferred provider may request
the fee schedules applicable to any covered services that the preferred
provider intends to provide to an insured and any other information re-
quired by this paragraph that pertains to the service for which the fee
schedule is being requested if that information has not previously been
provided to the preferred provider;

(ii) all applicable coding methodologies;

(iii) all applicable bundling processes;

(iv) all applicable downcoding policies;

(v) a description of any other applicable policy or
procedure the insurer may use that affects the payment of specific
claims submitted by or on behalf of the preferred provider, including
recoupment; and

(vi) any addenda, schedules, exhibits or policies
used by the insurer in carrying out the payment of claims submitted
by or on behalf of the preferred provider that are necessary to provide
a reasonable understanding of the information provided pursuant to
this paragraph.

(B) In the case of a reference to source information as
the basis for fee computation that is outside the control of the insurer,
such as state Medicaid or federal Medicare fee schedules, the informa-
tion provided by the insurer shall clearly identify the source and explain
the procedure by which the preferred provider may readily access the
source electronically, telephonically, or as otherwise agreed to by the
parties.

(C) Nothing in this paragraph shall be construed to re-
quire an insurer to provide specific information that would violate any
applicable copyright law or licensing agreement. However, the insurer
must supply, in lieu of any information withheld on the basis of copy-
right law or licensing agreement, a summary of the information that
will allow a reasonable person with sufficient training, experience and
competence in claims processing to determine the payment to be made
according to the terms of the contract for covered services that are ren-
dered to insureds as required by subparagraph (A) of this paragraph.

(D) No amendment, revision, or substitution of claims
payment procedures or any of the information required to be provided
by this paragraph shall be effective as to the preferred provider, unless
the insurer provides at least 60 calendar days written notice to the pre-
ferred provider identifying with specificity the amendment, revision or

substitution. Where a contract specifies mutual agreement of the par-
ties as the sole mechanism for requiring amendment, revision or substi-
tution of the information required by this paragraph, the written notice
specified in this section does not supersede the requirement for mutual
agreement.

(E) Failure to comply with this paragraph constitutes a
violation as set forth in subsection (b) of this section.

(F) This paragraph applies to all contracts entered into
or renewed on or after the effective date of this paragraph. Upon re-
ceipt of a request, the insurer must provide the information required by
subparagraphs (A) - (D) of this paragraph:

(i) for contracts entered into or renewed on or after
the effective date of this paragraph, to the physician or provider by
the later of the 90th day after the effective date of this paragraph or
contemporaneously with other contractual materials; or

(ii) for an existing contract that does not contain
the terms set forth in this paragraph, to the contracting physician
or provider by the later of the 90th day after the effective date of
this paragraph or the 30th day after the date the insurer receives the
contracting physician’s or provider’s request.

(G) A physician or provider that receives information
under this paragraph:

(i) may not use or disclose the information for any
purpose other than the physician’s or provider’s practice management
and billing activities;

(ii) may not use this information to knowingly sub-
mit a claim for payment that does not accurately represent the level,
type or amount of services that were actually provided to an insured or
to misrepresent any aspect of the services; and

(iii) may not rely upon information provided pur-
suant to this paragraph about a service as a verification that an insured
is covered for that service under the terms of the insured’s policy or
certificate.

(b) In addition to all other contract rights, violations of these
rules shall be treated for purposes of complaint and action in accor-
dance with Insurance Code Article 21.21-2, and the provisions of that
article shall be utilized insofar as practicable, as it relates to the power
of the department, hearings, orders, enforcement, and penalties.

(c) An insurer may enter into an agreement with a preferred
provider organization for the purpose of offering a network of preferred
providers, provided that it remains the insurer’s responsibility to:

(1) meet the requirements of Insurance Code Article
3.70-3C (Preferred Provider Benefit Plans) and this subchapter; or

(2) ensure that the requirements of Insurance Code Article
3.70-3C (Preferred Provider Benefit Plans) and this subchapter are met.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206121
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♦ ♦ ♦
CHAPTER 11. HEALTH MAINTENANCE
ORGANIZATIONS
SUBCHAPTER J. PHYSICIAN AND
PROVIDER CONTRACTS AND ARRANGE-
MENTS
28 TAC §11.901
The Commissioner of Insurance adopts amendments to
§11.901, concerning required contracting provisions for health
maintenance organizations (HMOs). The amendments are
adopted with changes to the proposed text as published in the
June 14, 2002, issue of the Texas Register (27 TexReg 5071).
The amendments address the disclosure of certain information
concerning fee schedules and coding procedures that affect the
payment for services provided by physicians and other health
care providers pursuant to a physician or provider contract with
an HMO that is subject to Texas Insurance Code Art. 20A.18B.
The amendments implement Art. 20A.18B(i), which states that
HMOs shall provide contracting physicians and providers with
copies of all applicable claim processing policies or procedures.
The amendments clarify that an HMO must disclose informa-
tion concerning fees and coding that affects the payment to be
made to a physician or provider for services that the physician or
provider has contracted to provide on behalf of an HMO. Lack
of contractual access to this information may have prevented
some physicians or providers from ascertaining whether they
had been compensated according to the terms of their contracts
with HMOs. The adopted amendments are designed to address
this situation.
The department’s proposed rule contained two alternatives,
each intended independently to accomplish the stated purpose.
Alternative one was contained at §11.901(10) and alternative
two was contained at §11.901(11) of the proposed rule. After
receiving comments, the department has decided to adopt
alternative one, with changes from the proposed version. In
response to comments and for clarification, the department has
changed §11.901(7), (8), (9), (10), (10)(A), (10)(A)(i)(I) and (II),
(ii), (iv), (B), (B)(i) - (iii), (D), (F), (G)(i) and (ii). None of the
changes introduce a new subject matter or affect additional
persons other than those subject to the proposed rule as
originally published.
The amendments to §11.901(7) require that a contract between
a physician or provider and an HMO contain terms regarding
compliance with all applicable prompt pay statutes and regula-
tions. The adopted alternative, new paragraph (10) to §11.901,
requires that upon request from a physician or provider, an HMO
must provide physician- or provider-specific information in a level
of detail so that a reasonable person with sufficient training, ex-
perience and competence in claims processing (skilled reason-
able person) can determine the payment to be made accord-
ing to the terms of the contract. The request may be provided

by any reasonable and verifiable means, such as e-mail or fac-
simile. The information the HMO must provide must include a
physician- or provider-specific summary and explanation of all
methodologies that will be used to pay claims submitted in ac-
cordance with the contract, including a fee schedule, any appli-
cable coding methodologies, bundling processes, downcoding
policies, and any other applicable policy or procedure used by
the HMO in paying claims for covered services under the con-
tract. The information provided includes physician-specific and
provider-specific fee schedules that pertain to the range of health
care services reasonably expected to be provided under the con-
tract by that contracting physician or provider. Additionally, the
HMO must provide any addendum, schedule, exhibit or policy
necessary to provide a reasonable understanding of the infor-
mation that is being disclosed to the physician or provider. For
example, a fee schedule that indicates that the HMO will reim-
burse certain claims at a usual and customary rate must explain
how the HMO will determine the usual and customary rate for
a particular service. An HMO may provide any required infor-
mation using any reasonable method that is accessible by the
physician or provider, including e-mail, computer disks, paper or
access to an electronic database. If information is held by an
outside source and is not within the control of the HMO, such
as state Medicaid or federal Medicare fee schedules, the HMO
must explain the procedure by which the physician or provider
may access the outside source. An HMO that cannot provide
any information required by §11.901(10) due to copyright laws
or a licensing agreement may supply a summary of the required
information. However, the summary must be sufficient to allow
the physician or provider to determine the payment to be made
under the contract. Any claims payment information required to
be provided pursuant to this paragraph may be amended, re-
vised or substituted only upon written notice to the physician or
provider at least 60 calendar days prior to the effective date of the
amendment, revision or substitution. The requirements added
by paragraph (10) apply to all HMOs as of the effective date of
these amendments. Upon receipt of a request, the HMO must
provide the information by the later of the 90th day after the ef-
fective date of the rule or the 30th day after the HMO receives
the request. However, for contracts entered into or renewed on
or after the effective date of these amendments, the HMO must
provide the required information upon request contemporane-
ously with other contractual materials. Some HMOs commented
that they already have procedures established and are currently
delivering this information to their physicians and providers. The
department acknowledges that fact and expects that the rule’s
establishment of a timeframe for HMOs that have not yet imple-
mented such procedures will not interrupt this practice.
A physician or provider receiving information pursuant to para-
graph (10) may not use or disclose the information for any pur-
pose other than practice management or billing activities. A
physician or provider may not use the information to misrepre-
sent the level of services actually performed when submitting a
claim under the contract. Information provided pursuant to these
amendments about a particular service does not constitute a ver-
ification that the service a physician or provider has provided or
proposes to provide is a covered benefit for a particular enrollee.
Paragraph (10) is not intended to dictate the types of practices,
policies or procedures that relate to or affect the claims payment
process an HMO may elect to employ. In addition, other plan re-
quirements, including co-payments, co-insurance, or deductibles
may also affect the actual amount of reimbursement.
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Where applicable, the department has indicated comments re-
ceived on the comparable Chapter 3 rule, §3.3703, published
elsewhere in this issue of the Texas Register, by enclosing the
reference in brackets.
General
Comment: Some commenters support the proposed rule’s first
alternative requiring the contract to contain the fee schedule or
clear reference to any other appropriate documents. The com-
menters appreciate the detail and extent to which TDI recognizes
that physicians and providers need to be able to completely un-
derstand how they will be reimbursed. These commenters do not
support alternative two because they believe that the information
should not have to be requested since price is an essential ele-
ment of the contract. Another commenter notes that alternative
two leaves some disclosures open for negotiation, but contends
that most physicians cannot successfully negotiate the inclusion
of these terms because managed care companies will not ac-
cept changes to their contracts. A commenter suggests that, if
alternative two is adopted, it should contain all of the detail from
alternative one (along with the commenter’s suggested modifica-
tions to same). A commenter suggests that TDI adopt a "hybrid"
of alternatives one and two that requires the disclosure of the in-
formation, upon request, to minimize unnecessary expenditures
and provide access to appropriate information.
Agency Response: The department appreciates the com-
menters’ input on the alternatives. The department recognizes
that there are questions concerning the sufficiency of information
that carriers are currently providing to physicians and providers.
As previously noted, the commissioner has adopted alternative
one with changes as a reasonable compromise which preserves
the rule’s intent yet addresses the commenters’ concerns.
Comment: A commenter recommends that, consistent with HB
610, the selected alternative be modified to require carriers to
disclose their utilization review policies.
Agency Response: The department believes that the require-
ments of Art. 20A.18B make the addition of the suggested lan-
guage unnecessary. The department will continue to monitor
this issue to determine if future rulemaking is warranted.
Costs: Some commenters contend that alternative one places
an unnecessary and costly burden on carriers to provide infor-
mation that would have little distinguishable benefit to physicians
and providers. These commenters believe that the proposed
rule’s cost estimates have been underestimated and that the rule
will have a detrimental impact on carriers, driving up the costs of
health care premiums and adversely affecting the prompt pay-
ment of clean claims. Another commenter contends that the
costs of complying with alternative one are at least double the
costs of complying with alternative two, due to the requirement
that carriers mail hundreds of thousands of codes to thousands
of physicians. Some commenters note that this mass mailing
will result in some physicians and providers receiving inapplica-
ble codes and other information, as well as burdensome docu-
mentation. A commenter contends that tailoring the package to
individual providers would have a high price tag as well. The
commenter claims that the anticipated cost burden from alterna-
tive one would include substantial overhaul of health plan con-
tracts, provision of massive amounts of potentially irrelevant in-
formation to providers, review of information to assure compli-
ance with the reasonable claims reviewer standard, revision of
existing contracts within the 90-day timeframe, and provision of

the 60-day notice of changes to the fee and claims review infor-
mation. A commenter is concerned that alternative one is too
prescriptive, and will increase administrative costs and interfere
with updating and improvement of the claims payment system.
Other commenters believe that the proposal will give providers a
competitive advantage in health plan negotiations, and will make
information widely available that will gradually erode provider dis-
counts.
Some commenters note that this provision presupposes that a
physician or provider is having claims payment issues with all
the carriers with which it contracts, which has not been the com-
menters’ experience. The commenters believe it would be puni-
tive to require all carriers to provide the amount of information set
forth in the rule when some physicians and providers are satis-
fied with their relationship with some carriers.
The commenters contend that the second alternative will be less
costly and burdensome to administer because it requires the dis-
closure of the information at the request of the provider. The
commenters believe this will enable the carriers to provide in-
formation more tailored to the physician’s or provider’s practice
area.
Agency Response: The department appreciates the com-
menters’ concerns regarding the cost and difficulty of imple-
mentation. The department does not intend the rule to place
an undue burden on carriers or to inundate physicians and
providers with unnecessary information. Rather, it is the depart-
ment’s intent that physicians and providers receive sufficient
information so that a skilled reasonable person can determine
the payment to be made in accordance with the contract. The
department believes that the rule as adopted - which allows the
information to be distributed electronically or by other means and
upon request - is a reasonable compromise which preserves
the rule’s intent yet addresses the commenters’ concerns.
Regarding any potentially burdensome overhaul of contracts,
the department has modified alternative one so that the required
information itself is not set out at length in the contract. The
department understands that implementation of the statute
will likely result in physicians and providers receiving more
information during the contracting process than they currently
do; however, the statute requires full disclosure of a carrier’s
claims payment policies and procedures. The department also
believes that some of the comments were based on the incorrect
assumption that carriers must provide a comprehensive set of
claims processing materials to every contracting physician or
provider rather than provider- or specialty-specific materials, as
the rule states.
Internet Availability of Information: Some commenters suggest
that carriers be permitted to comply with the requirement
through an administrative guide, electronic-based communi-
cation, or upon request from the physician or provider. The
commenters also suggest that the carrier have the option to
provide the information in the most cost effective manner. A few
commenters suggest allowing the information to be accessed
through the Internet by contracted providers utilizing a protected
password. The commenters believe that this will reduce costs
for the health plan and allow a certain level of security for what
is considered proprietary information. Another commenter
questions the efficacy of web security to protect confidential
information.
A commenter agrees that it is reasonable to require agreed fee
schedules to be included in the contracts. However, because
there are many different adjudication methodologies in use, their
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wide-ranging variety and complexity make it unwieldy to include
that information in a contract.
Agency Response: The department agrees with many of these
comments and has modified alternative one to allow the infor-
mation to be distributed upon request and by electronic or other
means. The department acknowledges the concerns about web
security, but notes that carriers have access to a variety of secu-
rity measures to protect web-based information. Moreover, the
rule allows carriers to provide information in any reasonable for-
mat, not just via the web.
§11.901(10)(B)(iv) & (D) [§3.3703(a)(20)(B)(iv) & (D)]: A com-
menter requests clarification that the proposal does not require
existing contracts with physicians or providers to be rewritten.
Another commenter recommends deletion of these clauses as
burdensome and expensive because they would require a con-
tract amendment every time an internal manual, memo or doc-
ument is updated. A commenter objects to subparagraph (D)
as being too broad, having a significant cost impact, and imped-
ing quality improvement in claims processing systems. A com-
menter does not believe that the contract should be the main
source for reimbursement policy information. The commenter
explains that most of its contracts are evergreen, subject to termi-
nation notification requirements by either party. The commenter
recommends that carriers be permitted the flexibility to adapt, im-
prove and update their administrative processes without requir-
ing amendment of contracts to accommodate internal changes.
Some commenters believe that the rule should not pertain to rou-
tine process changes but should require notice to physicians and
providers of updates to schedules and claims payment software.
Agency Response: The department agrees and has modified
alternative one so that the required information itself is not set
out at length in the contract. Thus, an existing contract does
not need to be rewritten but the required information must be
provided to the physician or provider upon request. However,
all new or renewed contracts must include the requirements of
paragraph (10). The department believes making such materials
available electronically will minimize the cost of informing physi-
cians and providers of changes. The department notes that the
basic requirement of the rule is to ensure that physicians and
providers have sufficient information to determine the payment
to be made in accordance with the contract, and this criterion
should be used to determine when the 60-day notice is required.
§11.901(10) [§3.3703(a)(20)]: A commenter asserts that provid-
ing the voluminous information required by the proposal will slow
down the negotiation of contracts, both during the 90-day com-
pliance period and at renewal time each year, which could cause
a serious disruption in services.
Agency Response: The department understands that imple-
mentation of the statute will likely result in physicians and
providers receiving more information during the contracting
process than they currently do. However, the statute requires
full disclosure of a carrier’s claims payment policies and pro-
cedures. The department believes that the rule as adopted -
which allows the information to be distributed electronically and
upon request - is a reasonable compromise which preserves
the statute’s intent yet addresses the commenters’ concerns.
A request may be provided by any reasonable and verifiable
means, such as e-mail or facsimile. The department expects
that parties will negotiate in good faith and on a schedule
designed to avoid a disruption of services.

Comment: A commenter notes that the proposal makes more
sense for medical professionals than for facilities, as it believes
that the American Medical Association (AMA) has a longer and
better track record for standardizing treatment codes than does
the American Hospital Association (AHA). The commenter ad-
vises that listing adjudication methodologies will not benefit fa-
cilities that insist upon contracts with a percent discount, as op-
posed to a per diem, case rate, or DRG basis.
Agency Response: The department appreciates the com-
menter’s concern that some aspects of the rule may affect
some physicians and providers differently than others. The
purpose of the rule, however, is simply to assure the delivery of
sufficient information for a skilled reasonable person to make
a determination of the payment to be made under a contract,
regardless of the particular fee schedule or billing practice.
§11.901(11) [§3.3703(a)(20)]: Some commenters support alter-
native two with changes. The commenters recommend a more
balanced approach to disclosure that would also require physi-
cians and providers to disclose to carriers a list of their billed
charges for treatment and services. The commenters believe
that a dual disclosure process is necessary to maintain a bal-
anced negotiation process that is not unduly weighted in favor of
one party. The commenters also believe that this approach will
be beneficial to consumers.
Agency Response: The department recognizes this concern, but
notes that it has limited authority over physicians and providers
and suggests that carriers address this issue in their contract
negotiations.
§11.901(10)(B) & (C) [§3.3703(a)(20)(B) & (C)]: A commenter
recommends adding references to utilization review (UR) crite-
ria because these criteria are used to determine both medical
necessity and the level of reimbursement to be paid.
Agency Response: The department declines to make this
change as Art. 20A.18B requires only the disclosure of UR
policies. However, Insurance Code Art. 21.58A stipulates
that providers are entitled to the UR determination of medical
necessity for proposed services and sets forth the timetable
for notifying the provider of the decision. It further states that
the notice of the UR decision must include a description or the
source of the screening criteria upon which that decision is
based.
§11.901(10)(A) [§3.3703(a)(20)(A)]: A few commenters suggest
removing the word "reasonable" before the word "person" be-
cause it is redundant in context. Some commenters recommend
deleting the word "summary" because the term is inconsistent
with the type of detailed information that must be provided.
Agency Response: The department disagrees that the word
"reasonable" is redundant. Sufficiency of the information is
gauged in part by the recipient, who must be reasonable as well
as possess sufficient training, experience, and competence in
claims processing. The department is using the reasonable per-
son standard because it is a well established legal benchmark.
As to deletion of "summary," the other requirements the rule
places on summaries make the term specific and meaningful as
a standard for compliance. So long as a carrier ensures that its
summary includes sufficient information to meet the skilled rea-
sonable person standard, it will be in compliance. The rule allows
carriers flexibility to meet this requirement by utilizing any rea-
sonable method that is accessible by the physician or provider.
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§11.901(10)(C) [§3.3703(a)(20)(C)]: A commenter suggests that
the rule mandate that health plan contracts require training cer-
tification for provider billing staff.
Agency Response: The department disagrees that this is nec-
essary, although a carrier can provide training for provider billing
staff if it desires. The department believes that the skilled rea-
sonable person standard contained in the rule is sufficient to ad-
dress this concern.
§11.901(10)(A)(i), (i)(II) - (iv) [§3.3703(a)(20)(A)(i), (i)(II) - (iv)]: A
commenter recommends that the provisions describing the car-
rier’s fee schedule be expanded to include certain billing codes
or code groupings and per diem and case rate payments and
that the services that are excluded from the per diem or case
rate amounts be identified.
Some commenters recommend the addition of references to
standard coding methodologies, utilization review criteria and
policies developed or used by the HMOs, and procedures or
revenue code groupings that contribute to the determination
of case rates or per diem payments. Some commenters also
seek definitions for "bundling," "downcoding," "component
codes," "standard coding methodology," "nonstandard coding
methodology" and "recoupment," as well as the phrase "global
service periods, comprehensive codes, component codes and
mutually exclusive procedures."Agency
Response: The department disagrees that this is necessary, as
the rule makes clear that the carrier has to provide sufficient in-
formation so that a person meeting the skilled reasonable person
standard can determine the payment to be made under the con-
tract. Although the adopted rule does specify certain method-
ologies and processes, this is not an exclusive list. "Including"
is a term of enlargement and not of limitation or exclusive enu-
meration. The department has combined subclauses (i) and (ii)
to delete reference to "nonstandard." The department does not
believe it is necessary to define the remaining terms, as they are
widely recognized by the industry.
§11.901(10)(A)(i)(I) [§3.3703(a)(20)(A)(i)(I)]: A commenter rec-
ommends inserting the words "to be" before the word "submit-
ted" to clarify that the carrier must disclose all fees related to
all possible services the physician or provider may provide. The
commenter believes that, as written, this could be interpreted to
mean that a carrier must provide only fees associated with codes
a physician has previously submitted.
Agency Response: The department disagrees, as it believes that
the provisions as written are sufficiently clear to explain that the
information to be provided is not limited to only those fees asso-
ciated with codes a contracting physician or provider has previ-
ously submitted. The carrier must provide the fee schedules and
applicable codes and modifiers by which all claims for covered
services will be calculated. This includes all services contem-
plated by the contract between the carrier and the physician or
provider, regardless of whether claims for any of those services
have been previously submitted.
§11.901(10)(A)(i)(II) [§3.3703(a)(20)(A)(i)(II)]: Some com-
menters suggest replacing the words "may request" with the
words "will receive" so that the carrier cannot refuse to provide
the fee schedules. A few commenters also suggest adding the
phrase "by law" after the word "authorized" to clarify that the
law allows for the disclosure of the information as well as clarify
that the reference is to any services the physician may legally
provide.

Agency Response: With regard to the first comment, the depart-
ment believes that the adopted rule ensures the physician and
provider will receive the information upon request. The depart-
ment has removed the word "authorized" from the adopted rule
and has substituted the language "intends to provide."
§11.901(10)(A)(iii) [§3.3703(a)(20)(A)(iii)]: A few commenters
recommend the addition of the words "anesthesia units" after
"component codes." One commenter seeks to include reference
to "frequency parameters" and "procedure to diagnosis edits"
and provides definitions for these terms, as well as "modifier
indicators." Another commenter notes that the subclause lists
some but not all types of bundling processes and recommends
adding a reference to and a definition of "unit frequency limita-
tions."
Agency Response: The department does not believe that the
suggested language is necessary as it has changed the rule to
require the provision of all applicable bundling processes. The
basic requirement of the rule is to ensure that physicians and
providers have sufficient information to determine the payment
to be made in accordance with the contract, no matter on what
basis the parties agree to determine payment.
§11.901(10) & (11)(B) [§3.3703(a)(20)(D), (a)(21)(B)]: Some
commenters indicate that circumstances beyond a carrier’s
control might make it impossible to comply with the 60-day
notice of changes in fees and claims processes, and request
an exception for coding changes that are beyond the carrier’s
control, such as those prescribed by the Centers for Medicare
and Medicaid Services (CMS) or the AMA. The commenter
notes that CMS issues retroactive coding changes or provides
insufficient lead time to meet the requirement. Other com-
menters believe that retroactive revisions should not be allowed
and that mutual agreement between the carrier and physician or
provider should be required for any amendments to be effective.
Another commenter requests that this provision be changed to
30 days. Another commenter asked for an explanation of how
the 60-day notice period in paragraph (D) reconciles with the
90-day compliance period in paragraph (F). Another commenter
states that software is developed to check billings and to be re-
sponsive to changes in billing practices encountered over time.
A 60-day notice period might prevent carriers from catching up
to innovative changes in billing practices, which might prove
unfair to carriers and cause health care costs to rise.
Agency Response: The department acknowledges the concerns
regarding the timing of changes in coding and fee schedules but
disagrees that the rule should be changed. Where parties have
agreed to use source information outside the control of the car-
rier as the basis for the carrier’s fee computation, the information
the rule requires carriers to provide is the identity of the source
and the procedure by which the physician or provider may read-
ily access the source. A change to either of those items, or to
any factor within the carrier’s direct or indirect control, would trig-
ger the 60-day notice requirement. Any change to the source
information outside the control of the carrier, however, would
not be a change to the carrier’s claims payment policies or pro-
cedures or to the information required by this rule, and would
not require 60 days notice under Article 3.70-3C, §3A(k) and 28
TAC 11.901(10)(D). However, if the carrier makes a change to a
claim processing or payment procedure (such as changing the
fee payment from 120% of Medicare to 110%), that would re-
quire a 60-day notice in order to be effective. Although the rule
does not require a carrier to provide notice of changes made by
an outside source, the parties are free to create such a duty by
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contract, or to agree on effective dates different from those set
by the outside source. The department will continue to monitor
this practice to determine if future rulemaking is warranted.
§11.901(10) and (11) [§3.3703(a)(20) and (21)]: Some com-
menters support alternative two as being more reasonable and
in line with Attorney General Opinion No. JC-0502. The com-
menters assert that alternative one seeks information that goes
beyond the scope of TDI’s statutory authority and the attorney
general’s opinion. The commenters support the provision of in-
formation only on request, as proposed in alternative two, as con-
sistent with their current procedures. Other commenters support
TDI’s efforts to promulgate rules which assist providers in deter-
mining whether reimbursement has been made in accordance
with the contract.
Some commenters expressed disagreement with Attorney Gen-
eral Opinion No. JC-0502, concerning TDI’s authority to promul-
gate this rule. The commenters believe that the proposal ex-
ceeds TDI’s statutory authority.
Agency Response: The department disagrees. The Attorney
General concluded that it is within TDI’s authority to construe
the prompt payment provisions of Arts. 3.70-3C Sec.3A (i)
and 20A.18B(i) to promulgate rules to require disclosure of fee
schedules and bundling and downcoding policies.
§11.901(10) [§3.3703(a)(20)] - Misuse of Information and Fraud:
Some commenters assert that alternative one does not protect
carriers from the potential of provider misuse of the disclosed in-
formation. The commenters believe that the proposal will result
in an increase either in inflated provider charges or fraudulent
billing activities by a few providers, causing a financial impact on
the health care system. The commenters believe that disclos-
ing coding guidelines to these particular providers will make it
easier to submit fraudulent claims. A commenter asserts that
disclosure of fee schedules and disclosure of claims review and
fraud detection policies are two distinct issues, which should be
addressed independently. Fee schedules should be disclosed,
but the details of claims review and fraud detection processes
should not be disclosed. To counter the possibility of the infor-
mation being used for fraud, one commenter suggests that the
carrier be allowed to provide only a summary description of the
bundling and coding policies and, upon written request, an expla-
nation of the methodology of the coding decision on an individual
claim.
A commenter recognizes TDI’s limited authority over physicians
and providers and recommends adding a provision to allow
carriers to include a contractual remedy for inappropriate
disclosure of the information. Another commenter recommends
stringent penalties to ensure that providers do not release
proprietary fee schedules and coding guidelines because,
without sanctions, there is nothing to prevent or discourage
providers from improperly using or disclosing such information.
Another commenter points out that neither alternative imposes
a requirement on providers to maintain the information they
receive from carriers as confidential. The commenter believes
that confidentiality should be required, and that carriers should
be granted some kind of recourse against providers who breach
confidentiality.
Agency Response: The intent of the rule is to ensure that physi-
cians and providers are able to determine what they should be
paid in accordance with the contract. If a carrier suspects that
fraud is occurring, it has an obligation to advise the department
and other authorities so that action can be taken. Because the

Insurance and Penal Codes contain specific provisions concern-
ing fraud, the department declines to include language regard-
ing penalties in this rule. The rule also does not prohibit a carrier
from including additional remedies for inappropriate disclosure
in its provider contracts.
The department disagrees that a provision mandating confiden-
tiality of proprietary information is appropriate for this rule, which
merely provides for copyrighted or other proprietary information
to be supplied by an alternate means. It is the responsibility of
those claiming copyright or other proprietary concerns to assert
this interest to whomever receives the information and to em-
ploy confidentiality agreements or other methods to restrict the
access to and use of their information. As such, any remedies
for violation would also be a matter for the party seeking to pro-
tect the information.
§11.901(10)(A)(ii) [§3.3703(a)(20)(A)(ii)]: A commenter recom-
mends deletion of clause (ii) concerning nonstandard codes
since HIPAA requires deletion of such codes. Other commenters
recommend that the rule reference HIPAA in connection with
standard transactions and that language be included allowing
the rule to change in accordance with changes in the law. A
commenter agrees that if standard coding methodology is not
being used, then disclosure may be needed. One commenter
says the rule should either specify an inclusive list of adjudica-
tion methodologies to be addressed, or disallow nonstandard
billing practices. A commenter notes that the terms HCPCS and
ICD-9-CM codes are commonly understood, but should still be
defined in the rule.
Agency Response: The department has combined subclauses
(i) and (ii) and eliminated the term "nonstandard." This change
requires disclosure of the coding methodology employed by the
carrier and contains no requirement applicable to codes not in
use, regardless of the reason. However, the carrier must provide
any changes to information affecting payment under the contract.
The department disagrees that commonly understood terms that
are recognized in the industry should be defined in the rule.
§11.901(10)(A)(v) & (vi) [§3.3703(a)(20)]: A commenter states
that the provisions could be interpreted to require more infor-
mation than intended, including the disclosure of the entire
claims processing manual, internal communications, changes
in the claims processing system and other internal processes
not related to claims payment. The commenter says this would
be cumbersome and unnecessary and would disrupt on-going
system improvement, innovation and updating. The commenter
recommends limiting the requirement to disclosure of claims
payment information. Another commenter suggests revising the
requirements to focus on claims payment rather than claims
processing. The commenter believes that disclosure of claims
processing requirements is overly broad and would inundate
physicians and providers with highly technical manuals that
would be of little value in understanding reimbursement. The
commenter suggests deleting the broad phrase "processing of
claims" and instead concentrating on disclosure in the context
of a claim adjudication inquiry.
Agency Response: The purpose of the rule is to assure the de-
livery of sufficient information for a skilled reasonable person to
make a determination of the payment to be made under the con-
tract. The department does not intend the rule to place an undue
burden on carriers or to inundate preferred providers with unnec-
essary information. The department tailored the adopted rule to
address only those aspects of claims processing that achieve
this purpose.
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§11.901(11) [§3.3703(a)(21)]: Some commenters recommend
that alternative two define terms and require requests to be in
writing to avoid disputes as to whether and when a request was
made. Some commenters ask that the carrier be given 30 days
from the date of its receipt of the written request to provide the
information. If Internet access is not allowed, the commenter
asks that the request for information be in writing to protect the
carrier’s proprietary information and validate the requestor’s right
to receive the information.
Agency Response: The department agrees with commenters’
concerns that disputes regarding receipt of requests for the re-
quired information should be avoided. A physician or provider
may submit a request by e-mail, facsimile or other reasonable
and verifiable means in order to receive the required information.
Because the department is adopting alternative one, definition of
terms for alternative two is not necessary.
§11.901(10)(F) and (11)(E) [§3.3703(a)(20)(F) and (21)(E)] - Ef-
fective date: If alternative one is selected, some commenters
recommend an extension of the 90-day time frame for compli-
ance. Specifically, one commenter requests 180 days to com-
ply, while another commenter suggests January 1, 2003. Some
commenters request that compliance with alternative two be at
least 90 days, with one commenter requesting 180 days, from
the effective date of the rule to provide carriers sufficient time to
revise contracts. On subparagraph (E), a commenter suggests
that carriers be given 30 days from the effective date to bring
contracts into compliance.
Agency Response: The department acknowledges the possibil-
ity that some carriers will need time to develop the procedures
necessary to comply. Accordingly, the rule requires a carrier
to provide the required information, in existing contracts, to the
physician and provider on the later of the 90th day after the ef-
fective date of this rule or the 30th day after the date the carrier
receives the physician’s and provider’s request. For contracts
entered into or renewed after the rule takes effect, beginning on
the 90th day after the effective date of the rule, carriers must pro-
vide the required information upon request contemporaneously
with other contractual materials.
§11.901(11) [§3.3703(a)(21)]: A commenter believes that
alternative two allows the physician or provider to request entire
fee schedules, which will be costly to provide. The commenter
asks that providers be limited to requesting fee schedules for
the providers’ specialty and a specific number of codes within
that specialty. Another commenter asks that the carrier only
have to provide the top 25 or 50 CPT codes, based on the
provider’s practice or specialty, but allow for written requests
of any additional CPT codes. Another commenter suggests
that alternative two would be more manageable if the ability to
request information of the carrier was claim specific.
A commenter states that it would be extremely expensive to re-
quire carriers to give every physician and provider a specific sum-
mary of benefits tailored to that specific physician or specialty.
The commenter believes it also would not be necessary, because
each policy governs payments under the policy and it is only the
amount of discount from the providers’ fee schedules that deter-
mines the level of compensation.
Agency Response: The department does not intend the rule to
place an undue burden on carriers or to inundate physicians and
providers with unnecessary information. Based on comments,
the department is adopting a modified version of alternative one,
which requires that a carrier provide a fee schedule related only

to the services reasonably expected to be provided under the
physician’s and provider’s contract with the carrier. A carrier
must also provide a toll-free number or electronic address to
allow a physician and provider to access information regarding
services not included in the fee schedule initially provided. The
department acknowledges that there will be expenses involved
in providing fee schedules to physicians and providers, and ad-
dressed this issue in the preamble to the proposed rule. How-
ever, in the adopted rule, the department has mitigated the ex-
penses involved by allowing the carrier flexibility to provide the re-
quired information by alternative means and only upon request.
It is the department’s intent that physicians and providers receive
sufficient information for a skilled reasonable person to deter-
mine the payment to be made in accordance with their contract.
The department disagrees with the last portion of this comment.
Due to the nature of the complaints received, the department
believes that the availability of a fee schedule to physicians and
providers is necessary.
§11.901(10)(A)(i)(II) [§3.3703(a)(20)(A)(i)(II)]: A commenter in-
quires whether carriers can use existing toll-free numbers.
Agency Response: Carriers may use an existing toll-free num-
ber.
§11.901(10)(A)(i)(II), (v) & (vi) [§3.3703(a)(20)(A)(i)(II), (v) & (vi)]:
A commenter points out that certain factors are included in the
proper payment of claims that do not include valuing the claims
or correct coding of the claim. These factors include a medi-
cal director determining a claim is not medically necessary or a
carrier identifying a pattern of fraudulent billing. The commenter
notes that these type of factors are not included in the scope of
the rule. A commenter contends that coding requirements are
specific to diagnosis, procedure code, severity level, and treat-
ment guidelines, while claims are adjudicated based on the inter-
relationship of multiple elements, and that compliance with the
provision will be difficult. The commenter acknowledges that car-
riers can provide the name of the software and a summary of the
coding guidelines to determine applicability but may not be able
to relate each coding factor back to each fee schedule.
A commenter questions how updates to CPT codes and changes
to internal systems or processes will be handled. The com-
menter contends that the requirement is too burdensome and
will inhibit ongoing system updates.
Agency Response: It is the department’s intent that physicians
and providers receive sufficient information so that a skilled
reasonable person can determine the payment to be made
under the terms of the contract. The department recognizes that
the commenter’s examples of determining medical necessity
and identifying fraudulent billing patterns, as well as other
factors, may affect the actual amount of reimbursement, but
these factors are outside the scope of this rule as well as the
statute. The department believes that allowing the information
to be distributed electronically and upon request addresses
the concerns regarding any potential burden associated with
changing the CPT codes or internal systems and processes.
§11.901(10)(A)(vii) [§3.3703(a)(11) & (20)(A)(vii)]: A commenter
believes that the use of the phrase "including but not limited to"
is ambiguous and requires carriers to guess about the possi-
ble existence of other laws that are not specifically cited. The
commenter requests deletion of the phrase or the inclusion of
the specific citation to all statutes and rules that TDI believes
are applicable to the prompt payment of clean claims. Another
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commenter recommends deletion of clause (vii) as carriers are
already required to comply with the provisions of Art. 20A.18B.
Agency Response: The department has deleted clause (vii) as
unnecessary since the requirement is already in paragraph (7).
A carrier is required to comply with all applicable laws and rules
whether or not specified, including Art. 20A.18B. "Including" is
a term of enlargement and not of limitation or exclusive enumer-
ation, and the department has accordingly deleted the phrase
"but not limited to."
§11.901(10)(B)(iii): A commenter suggests changing the last
part of the clause to "...access the source as referenced by the
health plan."
Agency Response: The department does not believe the ad-
dition of this language is necessary and declines to make the
change. The provision already states that the contract must iden-
tify and explain the procedure by which the physician or provider
can readily access the source.
§11.901(10)(A)(iii) [§3.3703(a)(20)(A)(iii)]: Some commenters
want the rule to require carriers to inform the physician or
provider of updates to their bundling processes. Another com-
menter asserts that downcoding of a clean claim is a violation
of the prompt pay rules.
Agency Response: The statute as well as the rule require 60
days advance notice of amendments, revisions or substitutions
of the required information. The department disagrees with the
commenter that downcoding per se of a clean claim is a violation
of the prompt pay rules.
§11.901(10)(B)(ii) and (iii) [§3.3703(a)(20)(B)(ii) and (iii)]: A
commenter recommends that clauses (ii) and (iii) be combined
into (ii). Two commenters recommend the removal of references
to Medicaid or Medicare fee schedules because of the potential
for confusion.
Agency Response: The department has changed the rule to per-
mit the delivery of the information by any reasonablemeans upon
request from the physician or provider. The department does
not agree that the use of Medicaid and Medicare fee schedules
as examples creates confusion as those schedules are common
benchmarks for compensation in contracts between carriers and
physicians or providers.
§11.901(10)(B) [§3.3703(a)(20)(B)]: A commenter suggests that
if other documents are utilized to convey changes regarding re-
imbursement provisions, these documents need to be provided
to the physician or provider at the time the contract is submit-
ted for initial review rather than at the time of execution of the
contract. Another commenter requests that the additional doc-
uments be provided at least 60 days before the contract is pre-
sented for execution.
Agency Response: Adopted alternative one provides for de-
livery of required information, including references to outside
sources, upon request from the physician or provider. For
contracts entered into or renewed on or after the effective date
of these amendments, the carrier must provide the required
information contemporaneously with other contractual materials.
The department reminds commenters that any amendments,
revisions or substitutions to the information are not effective
unless the carrier provides at least 60 days written notice.
§11.901(10)(B)(iii) [§3.3703(a)(20)(B)(iii)]: A few commenters
suggest that, along with HMOs, delegated networks, delegated
entities and delegated third parties as defined by statute (HB

2828) should be referenced. Some other commenters prefer
alternative two over alternative one, but see a fundamental flaw
in that neither includes a network entity.
Agency Response: Since the rules apply to HMOs and PPOs,
the rules also apply to any entity with which the HMO or PPO has
contracted. Note, however, that a carrier remains responsible for
compliance regarding a delegated function.
§11.901(10)(C) and (11)(D) [§3.3703(a)(20)(C), (a)(21)(D)]:
Some commenters request that the references to copyright
laws and licensing agreements be removed because they are
inconsistent with HB 610 which provides for the disclosure of
claims processing information. These commenters are con-
cerned that a carrier will use these laws or agreements to avoid
their disclosure obligations. In the alternative, if the copyright
and licensing exclusions are maintained, a commenter requests
deleting the words "reasonable" and "training," and make no
other changes. The commenter also suggests that any licensing
exclusions should only be effective for one year.
Agency Response: The department disagrees that references to
copyrighted or other proprietary information should be deleted.
The rule contains sufficient detail to mandate that any entity as-
serting a copyright or other similar interest must provide the de-
gree of information necessary to inform a physician or provider
about fee schedules and coding procedures. The rule does not,
however, preclude carriers and physicians or providers from en-
gaging in a dialogue concerning the adequacy of any particu-
lar piece of information furnished, and the department expects
that parties will air and resolve their concerns without the de-
partment’s involvement. Comments received indicate that some
carriers are already providing this information without any prob-
lems of this nature. The words "reasonable" and "training," also
contained in subparagraph (A), are useful in describing the re-
quired level of detail. It would not be appropriate to limit licensing
exclusions to only one year, as copyright or other proprietary in-
terests may not be so restricted.
§11.901(10)(C) and (11)(D) [§3.3703(a)(20)(C), (21)(D)]: Some
commenters note that the provisions of §11.901(11) requiring the
carrier to provide the name, edition, and model of software may
not be sufficient to meet the requirements of the law. The com-
menters also note that there is no provision in either alternative
for reasonable access to or availability of the software.
Some commenters believe that the skilled reasonable person
standard conflicts with the portion of the section that requires a
summary of the information where a licensing agreement pro-
hibits disclosure of the claims editing software. These com-
menters note that a carrier could be out of compliance with the
reasonable person standard by providing only summary informa-
tion. A commenter believes that allowing carriers to provide a
summary of the bundling and downcoding logic will not provide
sufficient information to providers. Another commenter states
that the rule does not sufficiently define the required level of detail
for the summary a carrier may provide in lieu of violating copy-
right law or licensing agreements. This standard would make
carriers guess as to how much detail is sufficient, and subject
them to penalties if it is determined after the fact that the level of
detail they provided was not enough.
Agency Response: The department appreciates the com-
menters’ concern that the rule does not guarantee access to
any particular software. The department also recognizes that
some carriers are subject to licensing agreements. However, a
carrier can reveal the function any computer program is intended
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to perform without violating a licensing agreement. Any other
conclusion suggests that the carrier is ceding control of the
claims payment process to its software vendor, which is neither
likely nor acceptable. A summary is simply a presentation or
collection of less than the entire material included in a particular
category. Adopted alternative one establishes a standard that
the information submitted to the physician and provider, whether
or not in summary form, must suffice to enable a skilled reason-
able person to determine the payment to be made according to
the terms of the contract. A carrier providing this level of detail
will be in compliance. The rule allows carriers flexibility to meet
this requirement by utilizing means agreeable to both parties.
§11.1901(10)(D) and (11)(B) [§3.3703(a)(20)(D), (a)(21)(B)]: A
commenter suggests defining "routine changes" that would not
require the 60-day notice and "material changes" that would
require the 60-day notice. According to the commenter, routine
changes occur frequently and are accepted as the norm by
physicians and providers. These changes typically have a
minor impact on the physician or provider. On the other hand,
material changes are intended to alter substantially the overall
methodology or reimbursement level of the fee schedule.
A commenter objects that alternative two only requires the pro-
vision of notice for "material" changes without any guidance as
to what such "material" changes may be.
Agency Response: The department has adopted alternative
one, which does not contain the term "material changes."
The standard in the rule is that any amendment, revision or
substitution of the required information that could make a
difference in the payment to be made under the contract is
subject to the 60-day notice requirement in (D). However, as
noted in response to a previous comment, any change to the
source information outside the control of the carrier, such as
an incremental change to a fee schedule or coding guideline,
would not be a change to the carrier’s claims payment policies
or procedures or to the information required by this rule, and
would not require 60 days notice under Article 3.70-3C, §3A(k)
and 28 TAC §11.901(10)(D).
§11.901(10)(D) [§3.3703(a)(20)(D)]: Some commenters request
inclusion in this subparagraph of a reference to policies and pro-
cedures, such as turning an edit off or on or adopting a new policy
based on recent FDA approval of a procedure or equipment, as
they may have a direct impact on claims payment.
Agency Response: To the extent that policies and procedures af-
fect determination of the payment to be made under the contract,
the rule requires carriers to provide this information. However, it
is not within the scope of the rule as to whether particular ser-
vices are covered under the health benefit plan.
§11.901(10)(F) [§3.3703(a)(20)(F), (a)(21)]: A commenter is
concerned that the use of the phrase "these amendments" may
be confusing and that some carriers may resist renewing or
amending existing contracts to avoid disclosure of the required
information. The commenter suggests that the language be
changed to "this paragraph." Another commenter suggests that
the first sentence be deleted to clarify that the requirement
for disclosure applies to currently contracted physicians. A
commenter requests that, if alternative two is adopted, the
provisions of §11.901(10)(F) be included in the language of the
rule so that the amendments will apply to ongoing contracts as
well as contracts entered into after the effective date of the rule.
Agency Response: The rule applies to all carriers as of the effec-
tive date of the rule. Contracts entered into or renewed on or after

the effective date of this rule must comply with the provisions of
paragraph (10). HMOs operating under existing contracts must
provide the required information to the physician or provider in
accordance with subparagraph (F).
§11.901(10)(G)(i) [§3.3703(a)(20)(G)(i)]: Some commenters
suggest that, along with the disclosures mentioned, physicians
and providers should be allowed to disclose the information
for purposes of legislative or regulatory change, civil actions,
or other legal remedies and purposes. Another commenter
believes that this subparagraph improperly limits the physician’s
use of the information to something less than is allowed by law.
Agency Response: The department disagrees. The com-
menters’ concerns are outside the scope of this rule. If, for
example, someone were required to produce this information
as part of a civil action, other considerations, such as the
contract between the parties, private confidentiality agreements,
contractual or civil penalties, would govern disclosure of this
information for purposes other than determining the payment to
be made under the contract.
§11.901(10)(G)(i) & (ii) and (11)(C) [§3.3703(a)(20)(G) and
(21)(C)]: Some commenters believe that the clauses are too
broad and may allow the sharing of fee schedules with persons
that may not need or have a right to the information, as well as
the disclosure of information that should otherwise be treated as
confidential. The commenters suggest deleting the phrase "or
other business operations" from the clauses. A few commenters
suggest limiting the use and disclosure to entities that directly
support the provider’s billing process. A few commenters
request that the department amend both alternatives to allow
carriers to immediately terminate contracts with providers who
fail to comply with the restrictions on disclosure. Another
commenter suggests that alternative two include the specific
prohibition from improper disclosure found in alternative one.
A commenter is concerned that as physicians and providers have
access to fee schedules, the carriers will lose the ability to ne-
gotiate provider discounts for members. The commenter is con-
cerned that this will result in higher premiums, and increase the
number of uninsureds as some employers elect to drop coverage
due to cost. The commenter says the rule only benefits physi-
cians and providers, not the consumer.
Agency Response: The department agrees that "other business
operations" is overly broad and has deleted the phrase. Regard-
ing the potential effect on discounts, the department understands
that implementation of the statute will likely result in physicians
and providers receiving more information during the contracting
process than they currently do; however, the statute requires full
disclosure of a carrier’s claims payment policies and procedures.
The department declines to include language regarding penal-
ties for improper disclosure, but notes that nothing in the rule
prohibits a carrier from negotiating a contractual remedy.
§11.901(10) & (11) [§3.3703(a)(20) and (21)] - Delegation Is-
sues: A commenter suggests changing the paragraph to only
require disclosure of information that is actually governed by the
contract since a PPO network would not be able to disclose the
payment processes of carriers as they are not privy to that in-
formation. One commenter believes that these subsections are
premised on the idea that the insurance company determines
the fee schedules and fee guidelines. The commenter considers
this reasoning flawed and argues that the typical PPO contract is
based on fee schedules maintained by the healthcare provider.
A commenter does not believe that a PPO or a network entity can
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provide information that would meet the reasonable person stan-
dard set forth in paragraph (20). The commenter explains that
because of such factors as covered and non-covered services,
deductibles, co-payments, co-insurance, amounts paid for other
coverages, it is not possible to provide sufficient information in
the contract to allow for all contingencies.
Some commenters offered a reminder that some small- to
medium-sized carriers do not contract directly with physicians
and healthcare providers, but rather utilize network providers.
Thus, the commenter considers it an unreasonable burden to
impose on carriers to furnish the fee schedules. The health care
provider should be required to furnish the fee schedules to the
insurer. Further, the commenter urges that the insurers should
only be required to furnish fee schedules where the insurer
maintains the schedule and requires the fee schedules to be
used for determining compensation.
Agency Response: Although comments on this delegation is-
sue were only received in reference to §3.3703, the department
recognizes that this issue is applicable to §11.901 and HMOs.
The department understands there are a variety of contractual
arrangements, some involving the participation of delegated en-
tities and delegated third parties who have assumed the respon-
sibility for claims payment. While an HMO may delegate to a
delegated entity or delegated third party the duty to provide re-
imbursement information, the HMO remains ultimately responsi-
ble for ensuring that its contracted delegated entities provide the
information set out in this rule to their contracting physicians and
providers. The factors referred to in the comment are outside the
scope of this rule, as noted in Section 3 of this adoption order.
For: Plastic Eye Surgery Associates, Austin Anesthesiology
Group of Texas Physician Providers, HealthSouth Corporation,
Metropolitan Surgical Specialties, and various physicians.
For with changes: Texas Medical Association, United Health-
care of Texas, Inc., Texas Hospital Association, Collin/Fannin
County Medical Society, M.D. Anderson Cancer Center, Women
Partners in OB/GYN, Dallas Orthopaedic Clinic Associated,
Harris County Medical Society, Northeast OB/GYN Associates,
P.L.L.C., Bexar County Medical Society, Office of Public In-
surance Counsel, Seven Oaks Women’s Center, Southwest
Physician Associates, Tarrant County Medical Society, and
American National Insurance Company.
Against: Texas Association of Health Plans, Unicare Life and
Health Insurance Company, Unicare Health Plans of Texas,
Inc., Unicare Health Insurance Company of Texas, Aetna, Texas
Association of Business, HealthSmart, Texas Association of
Preferred Provider Organizations, Texas Association of Life
and Health Insurers, First Health Group Corp., Alliance of
American Insurers, American Association of Health Plans,
Golden Rule Insurance Company, Great-West Life & Annuity
Insurance Company and One Health Plan of Texas, Humana,
Inc., Insurance Council of Texas, Principal Financial Group, and
Scott & White Health Plan.
The amendments are adopted under the Insurance Code Article
20A.18B and §36.001. Article 20A.18B(o) gives the Commis-
sioner the authority to adopt rules as necessary to implement
Article 20A.18B. Article 20A.18B(i) provides that an HMO shall
make available to a contracting physician or provider its claims
processing policies and procedures. The Commissioner’s au-
thority to adopt rules relating to the disclosure of claims pay-
ment processes such as fee schedules, bundling processes, and
downcoding policies was clarified by Attorney General Opinion

No. JC-0502. The opinion states that the Texas Department of
Insurance is authorized to promulgate rules to require preferred
provider benefit plans and HMOs to disclose their fee schedules,
bundling processes, and downcoding policies. Section 36.001
provides that the Commissioner of Insurance may adopt rules to
execute the duties and functions of the Texas Department of In-
surance as authorized by statute.
§11.901. Required Provisions.
Physician and provider contracts and arrangements shall include the
following provisions:

(1) regarding hold harmless clause as described in the In-
surance Code Article 20A.18A(g) and §11.1102 of this title (relating
to Hold Harmless Clause);

(2) regarding retaliation as described in the Insurance Code
Article 20A.14(k);

(3) regarding continuity of treatment, if applicable, as de-
scribed in the Insurance Code Article 20A.18(A)(c);

(4) regarding written notification of termination to a physi-
cian or provider at least 90 days prior to the effective date of the ter-
mination of the physician or provider, except in the case of imminent
harm to patient health, action against license to practice, or fraud pur-
suant to Insurance Code Article 20A.18A(b), in which case termination
may be immediate. Upon written notification of termination, a physi-
cian or provider may seek review of the termination within a period not
to exceed 60 days, pursuant to the procedure set forth in the Insurance
Code Article 20A.18A(b). The HMO must provide notification of the
termination of a physician or provider to its enrollees receiving care
from the provider being terminated at least 30 days before the effec-
tive date of the termination. Notification of termination of a physician
or provider to enrollees for reasons related to imminent harm may be
given to enrollees immediately;

(5) regarding posting of complaints notice in physi-
cian/provider offices as described in the Insurance Code Article
20A.18A(i). A representative notice that complies with this require-
ment may be obtained from the Texas Department of Insurance,
HMO/UR/QA Group, P.O. Box 149104, Austin, Texas 78714-9104;

(6) regarding indemnification of the HMO as described in
the Insurance Code Article 20A.18A(f);

(7) regarding prompt payment of claims as described in the
Insurance Code Article 20A.09(j) and all applicable statutes and rules
pertaining to prompt payment of clean claims, including Insurance
Code Article 20A.18B (Prompt Payment of Physician and Providers)
and §§21.2801-21.2820 of this title (relating to Submission of Clean
Claims) with respect to the payment to the physician or provider for
covered services that are rendered to enrollees;

(8) regarding capitation, if applicable, as described in the
Insurance Code Article 20A.18A(e);

(9) regarding selection of a primary physician or provider,
if applicable, as described in the Insurance Code Article 20A.18A(e);
and

(10) entitling the physician or provider upon request to all
information necessary to determine that the physician or provider is
being compensated in accordance with the contract. A physician or
provider may make the request for information by any reasonable and
verifiable means. The information must include a level of detail suffi-
cient to enable a reasonable person with sufficient training, experience
and competence in claims processing to determine the payment to be
made according to the terms of the contract for covered services that are
rendered to enrollees. The HMOmay provide the required information
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by any reasonable method through which the physician or provider can
access the information, including e-mail, computer disks, paper or ac-
cess to an electronic database. Amendments, revisions or substitutions
of any information provided pursuant to this paragraphmust be made in
accordance with subparagraph (D) of this paragraph. The HMO shall
provide the fee schedules and other required information by the later
of the 90th day after the effective date of this paragraph or the 30th day
after the date the HMO receives the physician’s or provider’s request.

(A) This information must include a physician-specific
or provider-specific summary and explanation of all payment and reim-
bursement methodologies that will be used to pay claims submitted by
a physician or provider. At a minimum, the information must include:

(i) a fee schedule, including, if applicable, CPT,
HCPCS, ICD-9-CM codes and modifiers:

(I) by which all claims for covered services sub-
mitted by or on behalf of the contracting physician or provider will be
calculated and paid; or

(II) that pertains to the range of health care ser-
vices reasonably expected to be delivered under the contract by that
contracting physician or provider on a routine basis along with a toll-
free number or electronic address through which the contracting physi-
cian or provider may request the fee schedules applicable to any cov-
ered services that the physician or provider intends to provide to an en-
rollee and any other information required by this paragraph, that per-
tains to the service for which the fee schedule is being requested if
that information has not previously been provided to the physician or
provider;

(ii) all applicable coding methodologies;

(iii) all applicable bundling processes;

(iv) all applicable downcoding policies;

(v) a description of any other applicable policy or
procedure the HMOmay use that affects the payment of specific claims
submitted by or on behalf of the contracting physician or provider, in-
cluding recoupment; and

(vi) any addenda, schedules, exhibits or policies
used by the HMO in carrying out the payment of claims submitted by
or on behalf of the contracting physician or provider that are necessary
to provide a reasonable understanding of the information provided
pursuant to this paragraph.

(B) In the case of a reference to source information as
the basis for fee computation that is outside the control of the HMO,
such as state Medicaid or federal Medicare fee schedules, the informa-
tion provided by the HMO shall clearly identify the source and explain
the procedure by which the physician or provider may readily access
the source electronically, telephonically, or as otherwise agreed to by
the parties.

(C) Nothing in this paragraph shall be construed to re-
quire an HMO to provide specific information that would violate any
applicable copyright law or licensing agreement. However, the HMO
must supply, in lieu of any information withheld on the basis of copy-
right law or licensing agreement, a summary of the information that
will allow a reasonable person with sufficient training, experience and
competence in claims processing to determine the payment to be made
according to the terms of the contract for covered services that are ren-
dered to enrollees as required by subparagraph (A) of this paragraph.

(D) No amendment, revision, or substitution of any of
the claims payment procedures or any of the information required to
be provided by this paragraph shall be effective as to the contracting

physician or provider, unless the HMO provides at least 60 calendar
days written notice to the contracting physician or provider identifying
with specificity the amendment, revision or substitution. Where a con-
tract specifies mutual agreement of the parties as the sole mechanism
for requiring amendment, revision or substitution of the information
required by this paragraph, the written notice specified in this section
does not supersede the requirement for mutual agreement.

(E) Failure to comply with this paragraph constitutes a
violation of Insurance Code Chapter 20A (Texas Health Maintenance
Organization Act).

(F) This paragraph applies to all contracts entered into
or renewed on or after the effective date of this paragraph. Upon re-
ceipt of a request, the HMO must provide the information required by
subparagraphs (A) - (D) of this paragraph:

(i) for contracts entered into or renewed on or after
the effective date of this paragraph, to the physician or provider by
the later of the 90th day after the effective date of this paragraph or
contemporaneously with other contractual materials; or

(ii) for an existing contract that does not contain
the terms set forth in this paragraph, to the contracting physician
or provider by the later of the 90th day after the effective date of
this paragraph or the 30th day after the date the insurer receives the
contracting physician’s or provider’s request.

(G) A physician or provider that receives information
under this paragraph:

(i) may not use or disclose the information for any
purpose other than the physician’s or provider’s practice management
and billing activities;

(ii) may not use this information to knowingly sub-
mit a claim for payment that does not accurately represent the level,
type or amount of services that were actually provided to an enrollee
or to misrepresent any aspect of the services; and

(iii) may not rely upon information provided pur-
suant to this paragraph about a service as a verification that an enrollee
is covered for that service under the terms of the enrollee’s evidence of
coverage.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206120
Lynda Nesenholtz
General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 8, 2002
Proposal publication date: June 14, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦

PART 2. TEXAS WORKERS’
COMPENSATION COMMISSION
CHAPTER 109. WORKERS’ COMPENSATION
COVERAGE FOR STATE EMPLOYEES
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28 TAC §109.1
The Texas Workers’ Compensation Commission (the commis-
sion) adopts amendments to §109.1, concerning State Agen-
cies: General Provisions, without changes to the proposed text
published in the August 9, 2002, issue of the Texas Register (27
TexReg 7040).
As required by the Government Code §2001.033(1), the com-
mission’s reasoned justification for this rule is set out in this or-
der, which includes the preamble, which in turn includes the
rule. This preamble contains a summary of the factual basis of
the rule, a summary of comments received from interested par-
ties, names of those groups and associations who commented
and whether they were for or against adoption of the rule, and
if the commission disagrees, the reasons why the commission
disagrees with some of the comments and proposals.
No changes were made to the rule as proposed.
The amendments establish the state agency that is responsi-
ble for the administration of the government employees workers’
compensation insurance and the state risk management pro-
grams. Texas Labor Code §412.001 establishes the State Of-
fice of Risk Management (SORM) to administer these programs
while concurrently removing them from the Attorney General’s
Office and the commission, respectively.
Subsection (b) replaces reference to "the Workers’ Compensa-
tion Division of the Attorney General’s Office" with "the State Of-
fice of Risk Management." Subsection (c) was deleted and re-
placed with language requiring each state agency to provide to
the commission a single administrative address for the purpose
of administering workers’ compensation claims, in the form and
manner prescribed by the commission.
No comments were received regarding the proposed amend-
ments to §109.1.
The amendments are adopted under the Texas Labor Code
§402.061, which authorizes the commission to adopt rules nec-
essary to administer the Act; the Texas Labor Code, §412.011,
which establishes the Office of Risk Management as the
administrator of insurance services obtained by state agencies,
including the government employees workers’ compensation
insurance program and the state risk management programs;
the Texas Labor Code, §501.001, which contains definitions of
terms used in Chapter 501; the Texas Labor Code §501.002,
which lists the chapters and sections of the Texas Labor
Code which are applicable to state agencies and establishes
each individual state agency as the employer for workers’
compensation purposes; the Texas Labor Code, §501.021,
which established workers’ compensation coverage for state
employees; the Texas Labor Code, §501.023, which establishes
the state as a self-insuring entity for compensable injuries that
occurred prior to September 1, 1997; and the Texas Labor
Code, §501.024, which sets out the exclusions from coverage.
The amendments are adopted under: the Texas Labor Code
§§402.061, 412.011, 501.001, 501.002, 501.021, 501.023, and
501.024.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,
2002.

TRD-200206137
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Effective date: October 9, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 804-4287

♦ ♦ ♦
CHAPTER 164. HAZARDOUS EMPLOYER
PROGRAM
28 TAC §164.9
The Texas Workers’ Compensation Commission (the commis-
sion) adopts an amendment to §164.9 without changes to the
proposed text as published in the August 9, 2002, issue of the
Texas Register (27 TexReg 7044).
As required by the Government Code §2001.033(1), the com-
mission’s reasoned justification for this rule is set out in this or-
der which includes the preamble, which in turn includes the rule.
This preamble contains a summary of the factual basis of the
rule, a summary of comments received from interested parties,
names of those groups and associations who commented and
whether they were for or against adoption of the rule, and if
the commission disagrees, the reasons why the commission dis-
agrees with some of the comments and proposals.
No changes were made to the rule as proposed.
Subsection (e) previously required approved professional
sources to attend an update seminar prior to December 31 of
each year. This requirement was instituted during a period of
rapid change in the hazardous employer program. Since the
program has not undergone substantive changes for several
years, the "update seminar" has become more refresher training
than presentation of new information.
After changes to Chapter 164 rules went into effect in January
1999, private employers were no longer required to obtain a
safety consultation from an approved professional source. This
drastically reduced the number of consultations required under
the program and, thus, the amount of work for approved profes-
sional sources. Many approved professional sources live out-
side of Texas and must travel to the update seminars each year
to maintain their designation.
The adopted change relaxes a requirement on approved profes-
sional sources that has become unnecessarily stringent. In addi-
tion, the change allows approved professional sources to obtain
required training on the Internet when this becomes available.
Comments supporting the proposed amendment to §164.9 were
received from the following group: Texas Mutual Insurance Com-
pany.
Summaries of the comments and commission responses are as
follows:
Comment: Commenter supported the rule amendment as be-
ing less cumbersome to all parties. The commenter further sup-
ported the proposed language regarding Internet based training.
Response: The commission agrees.
The amended rule is adopted pursuant to the Texas Labor
Code §402.061 which requires the commission to adopt rules
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necessary for the implementation and enforcement of the Texas
Workers Compensation Act, the Texas Labor Code §§411.041
- 411.068, which require the commission to identify hazardous
employers and develop, implement, and enforce accident
prevention programs; and Texas Insurance Code, Article 576-3,
Section 10, which authorizes and sets out the provisions for the
Texas Mutual Insurance Company.
This amendment is adopted under Texas Labor Code §402.061
and §§411.041 - 411.068, and Texas Insurance Code, Article
5.76-3, Section 10.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206138
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Effective date: October 9, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 804-4287

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 5. ADVISORY COMMITTEES AND
GROUPS
The Texas Commission on Environmental Quality (commission)
adopts amendments to §§5.1 - 5.5, 5.7, 5.10, and 5.14. The
commission also adopts new §5.20 and §5.21. The commis-
sion adopts these amendments and new sections to Chapter 5
to implement House Bill (HB) 2912, Article 1 (Administration and
Policy), §1.10, and HB 2914, §§45 - 52, as passed by the 77th
Legislature, 2001. Sections 5.2, 5.3, and 5.5 are adopted with
changes to the proposed text as published in the April 26, 2002
issue of the Texas Register (27 TexReg 3451). Sections 5.1, 5.4,
5.7, 5.10, 5.14, 5.20, and 5.21 are adopted without changes to
the proposed text and will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
HB 2912, §1.10, amended Texas Water Code (TWC), §5.107,
relating to Advisory Councils, which authorized the commission
to create and consult with advisory councils, including councils
for the environment, councils for public information, or any other
councils that the commission may consider appropriate. The
amendment to §5.107 changed the title of the section from "Ad-
visory Councils" to "Advisory Committees, Work Groups, and
Task Forces." The amended section authorizes the commission
or the executive director (ED) to create and consult with advi-
sory committees, work groups, or task forces, including commit-
tees, work groups, or task forces for the environment, public in-
formation, or any other matter that the commission or the ED

may consider appropriate; requires the commission to identify
affected groups of interested persons for advisory committees,
work groups, and task forces and make reasonable attempts to
have balanced representation on all advisory committees, work
groups, and task forces; and requires the commission to moni-
tor the composition and activities of advisory committees, work
groups, and task forces appointed by the commission or formed
at the staff level and to maintain that information in a form and
location that is easily accessible to the public, including mak-
ing the information available on the commission’s website. The
amended section provides that the commission is not required
to ensure that all representatives attend a scheduled meeting,
and further provides that a rule or other action may not be chal-
lenged because of the composition of an advisory committee,
work group, or task force.
Additionally, HB 2914, §§45 - 52, amended Texas Government
Code, Chapter 2110, relating to State Agency Advisory Commit-
tees. Among the more significant amendments are changes to
the definition of advisory committee, addition of a section relating
to applicability of Chapter 2110, addition of a section relating to
establishment of advisory committees, and changes to the sec-
tion relating to the duration of advisory committees. A change to
the definition of advisory committee in §2110.001 clarifies that an
entity must have multiple members to be considered an advisory
committee, and other changes remove the statements that an
advisory committee is not a state agency and that it is created by
or under state law. New §2110.0011 provides that Chapter 2110
applies unless and to the extent that another state law specif-
ically states that the chapter does not apply; or a federal law
or regulation imposes an unconditional requirement that irrecon-
cilably conflicts with the chapter, or imposes a condition on the
state’s eligibility to receive money from the federal government
that irreconcilably conflicts with the chapter. New §2110.0012
provides that a state agency has established an advisory com-
mittee if state or federal law has specifically created the commit-
tee to advise the agency; or the agency, under state or federal
law, created the committee to advise the agency. The changes to
§2110.008 provide that unless the state agency, in establishing
an advisory committee, by rule, designates a different date on
which the committee will be automatically abolished, the com-
mittee is automatically abolished on the later of September 1,
2005, or the fourth anniversary of the date of its creation.
The major part of implementing this statutory amendment is
adopted as amendments to Chapter 5, Advisory Committees.
In addition, a minor amendment to 30 TAC Chapter 20, Rule-
making, is part of the implementation of HB 2912 and is also
published in the Adopted Rules section of this issue of the
Texas Register. The amendment adds a requirement to §20.19,
Working Groups, that the processes established under Chapter
5 relating to Advisory Committees and Groups shall be followed.
SECTION BY SECTION DISCUSSION
The adopted amendments to this chapter include changing the
title from "Advisory Committees" to "Advisory Committees and
Groups." The chapter is now divided into three subchapters:
Subchapter A, to establish a common purpose for the other two
subchapters; Subchapter B, to address advisory committees;
and Subchapter C, to address advisory groups.
The amendments to §5.1, Purpose, make modifications to in-
clude the creation and operation of advisory groups in addition
to advisory committees.
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The amendments to §5.2, Definitions, change the definition of
advisory committee and add definitions for balanced represen-
tation and minutes. The section is moved to Subchapter A to
reflect its applicability to all of the chapter.
The amendments to §5.3, Creation and Duration of Advisory
Committees Created by the Commission, expand the title of the
section to specify that the section applies to committees created
by the commission. The section is further amended to spec-
ify that an advisory committee shall be automatically abolished
in accordance with Texas Government Code, §2110.008(b), as
amended.
The amendments to §5.4, Purpose and Duties of Advisory Com-
mittees, clarify that advisory committees have no executive or
administrative powers or duties with respect to the operation of
the agency, rather than the operation of the commission as pre-
viously stated.
The amendments to §5.5, Composition of Advisory Committees,
add a subsection that will emphasize that the commission shall
make reasonable attempts to provide balanced representa-
tion on all advisory committees. The adopted subsection
includes the exceptions provided by Texas Government Code,
§2110.0011, as amended.
The amendments to §5.7, Membership, add "becomes ineligible"
as another basis for a member to vacate his or her position on
the committee.
The amendments to §5.10, Presiding Officer, modify the manner
of appointing the presiding officer or other officers of advisory
committees.
The amendments to §5.14, Monitoring of Advisory Committees
and Records, reflects the title change of the section to highlight
the commission’s statutory responsibility to monitor an advisory
committee’s composition and activities. New subsection (a) is
adopted to specifically establish that requirement. New sub-
section (c) is also adopted to require that minutes of committee
meetings and reports shall be maintained in a form and location
that is easily accessible to the public.
New §5.20, Advisory Groups, authorizes the ED to create and
consult with advisory groups.
New §5.21, Formation of Advisory Groups, directs the ED
to identify affected groups of interested persons for advisory
groups, and to make reasonable attempts to balance advisory
groups.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking in light of the regula-
tory impact analysis requirements of Texas Government Code,
§2001.0225, and determined that the adopted rules are not sub-
ject to §2001.0225 because they do not meet the definition of
a "major environmental rule" as defined in that statute. A "ma-
jor environmental rule" means a rule, the specific intent of which
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The adopted rules
are not specifically intended to protect the environment, or re-
duce risks from environmental exposure and are not anticipated
to adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the

state because the adopted rules are intended to affect the com-
mission’s operations and are not anticipated to result in fiscal
implications for any other unit of state or local government. The
adopted rules are procedural in nature and are only intended to
implement procedures for the appointing of persons to commis-
sion-initiated advisory committees and ED-created work groups,
monitoring of the composition and activities of the committees
and groups, and making information available on the commis-
sion’s website. The adopted rules also modify the effect of other
state or federal law on the membership of advisory committees
and alter the procedures allowed to set the duration of advisory
committees. As for the four applicability requirements, the rule-
making does not exceed a standard set by federal law, exceed an
express requirement of state law, exceed a requirement of any
delegation agreement or contract between the state, the com-
mission, and an agency or representative of the federal govern-
ment, nor are the rules adopted solely under the general powers
of the commission. The commission solicited public comment on
the draft regulatory impact analysis determination, but no com-
ments were received.
TAKINGS IMPACT ASSESSMENT
The commission prepared a takings impact assessment for this
rulemaking under Texas Government Code, §2007.043. The
adopted rules will implement HB 2912, §1.10 which authorizes
the commission or the ED to create and consult with advisory
committees, work groups, and task forces and requires the com-
mission to make reasonable attempts to have balanced repre-
sentation on those entities, monitor the composition and activi-
ties of the entities, and maintain that information in a form and
location easily accessible to the public, including placing the in-
formation on the commission’s website.
The adopted rules also implement HB 2914 which modified the
effect of other state or federal law on the membership of advi-
sory committees and altered the procedures allowed to set the
duration of advisory committees.
These adopted rules substantially advance those purposes by
defining balanced representation; requiring the commission and
ED to make reasonable attempts to provide such balance; mon-
itoring the composition and activities through attendance lists,
annual reports, and minutes, if they are kept; and making the in-
formation available on the commission’s website. The adopted
rules also substantially advance those purposes by utilizing the
statutory language concerning the effect of state and federal law
on membership and duration of advisory committees.
Promulgation and enforcement of these adopted rules will be nei-
ther a statutory nor a constitutional taking of private real property.
Specifically, the adopted rules do not affect a landowner’s rights
in private real property because this rulemaking does not burden
(constitutionally); nor restrict or limit the owner’s right to property
and reduce its value by 25% or more beyond that which would
exist in the absence of the rules.
Because these adopted rules affect only advisory entities, this
action will not create a burden on private real property, and will
not burden, restrict, or limit an owner’s right to property and re-
duce its value by 25% or more.
No exceptions set out in Texas Government Code, §2007.003(b)
apply to these adopted rules.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
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The commission reviewed the rulemaking and found that the
adopted rules are neither identified in Coastal Coordination Act
Implementation Rules, 31 TAC §505.11, nor will they affect any
action/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11. Therefore, the adopted rules
are not subject to the Texas Coastal Management Program.
PUBLIC COMMENT
The commission held a public hearing on the proposal in Austin
on May 20, 2002. No individuals provided oral comments at the
hearing. The comment period closed on May 28, 2002. Written
comments were submitted during the comment period by the Al-
liance for a Clean Texas (ACT). ACT opposed the proposal as
discussed in the RESPONSE TO COMMENTS section of this
preamble.
RESPONSE TO COMMENTS
ACT commented that the proposed rules attempt to exempt any
advisory group created by the ED from the requirements to make
publicly accessible information on the group’s activities and to
exempt ED-created groups from the definition of balanced rep-
resentation, and that the rules attempt to authorize the agency
to continue to conduct business "as usual."
The commission disagrees with this comment because a rule
cannot overrule a statute and because the commission’s policy
at all times, and specifically with respect to advisory bodies, is
to comply fully with all applicable statutes and rules. The com-
mission notes that TWC, §5.107, requires only that reasonable
attempts be made to obtain balanced representation. The rules
also expressly require that reasonable attempts be made to have
balanced representation on all advisory committees (§5.5) and
advisory groups (§5.21).
Public information is defined in Texas Government Code,
§552.002, as information that is collected, assembled, or
maintained under a law or ordinance or in connection with
the transaction of official business by a governmental body.
There is no requirement to create public information. Public
information remains public under these rules. The commission
is not required under TWC, §5.1733, to create specific types
of documents, such as minutes, attendance lists, or agendas.
However, the commission may choose to use such documents
to monitor the composition and activities of advisory groups. If
kept, such documents would be public information and would
be posted on the agency’s website. In the case of advisory
committees, a rule, §5.14, creates a duty to record minutes
for advisory committees. Effective September 2001, the ED
promulgated guidance directing staff to develop minutes for
groups created by the ED and those minutes are posted on the
agency’s website.
The commission disagrees with the comment that the rules rep-
resent an effort to continue to conduct business "as usual." Upon
the statute taking effect, the ED promulgated guidance that di-
rects staff to change the manner in which advisory bodies are
used by the ED and staff. This guidance includes direction to
seek management review of the creation of advisory bodies, the
creation of agendas and minutes, and the creation of websites
for the posting of this information. The ED has also required
staff to review all groups that were active on the effective date
of the statute, and to attempt to obtain balanced representation
on such groups or to terminate any where an attempt was not
made.

The commission has made no changes in response to this com-
ment.
ACT commented that by failing to adhere to the statutory defini-
tions, the rules attempt to substantially narrow the type of advi-
sory body covered by the balanced representation and informa-
tion accessibility requirements.
The commission disagrees with this comment. Section 5.21 of
the rules specifically applies the requirement to make reasonable
attempts to have balanced representation on advisory groups
created by the ED, even though the statute could be construed
as excluding ED-created groups from this requirement. As previ-
ously discussed, Texas Government Code, §552.002 continues
to apply to these groups. The commission has made no changes
in response to this comment.
ACT commented that the definition section (proposed §5.2) must
apply to the entire Chapter 5 and all aspects of the rules (bal-
anced representation, keeping and posting of membership and
minutes, and monitoring by the commission) must be made ap-
plicable to all advisory bodies, both those created by the com-
mission itself and any created by the ED.
In response to this comment, the commission has moved the
definition section (§5.2) to Subchapter A, which applies to the
entire chapter. While the commission does not agree that this
change is necessary to comply with HB 2912, the commission
believes that this change will make the chapter more clear.
The commission disagrees with the comment that all aspects
of the rules should apply to all advisory bodies. Subchapter B,
which applies to advisory committees created by the commis-
sion, includes requirements that are not in TWC, §5.107. The
commission finds that it would not be appropriate to apply many
of the requirements of Subchapter B to many of the evanescent
bodies created by the ED and staff. For example, Subchapter B
now requires that an advisory committee elect its presiding offi-
cer. This process might not be appropriate for bodies that only
will meet once, or are composed of members of the public and
regulated community who elect to attend. The commission has
made no changes in response to this comment.
ACT commented that the rules should expressly provide that only
the commission or ED can create an advisory committee, work
group, advisory group, or task force and that the law does not
allow these groups to be created by individual staff members or
departments.
The commission disagrees with this comment. First, TWC,
§5.107(c), specifically contemplates the formation of groups at
staff level. Second, the commission notes that these rules follow
the statute in requiring a reasonable attempt to obtain balanced
representation, whether an advisory body is created by the
commission, the ED, or the ED’s staff. Finally, the commission
in 30 TAC §3.2 has defined "executive director" to include staff.
Under the rules of statutory construction, the legislature is
assumed to have had the knowledge of preexisting rules. The
commission has made no changes in response to this comment.
SUBCHAPTER A. PURPOSE
30 TAC §5.1, §5.2
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which pro-
vides the commission authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
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applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general policy
of the commission by rule; §5.107, which authorizes the commis-
sion or the ED to create and consult with advisory committees,
work groups, or task forces, including committees, work groups,
or task forces for the environment, for public information, or for
any other matter that the commission or the ED may consider
appropriate; and Texas Government Code, Chapter 2110, which
establishes requirements for the creation, composition, evalua-
tion, and duration of advisory committees.
§5.2. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Advisory committee--As used in this chapter, a com-
mittee, council, commission, task force, or other entity, other than a
state agency, created by the commission or by state law, that has as its
primary function the provision of advice to the commission. An advi-
sory group created by the executive director is not an advisory commit-
tee.

(2) Balanced representation--Membership that represents a
diversity of viewpoints on issues to be discussed including: factors
such as geography, socioeconomic status, ethnicity, and size and type
of businesses and governments; and membership in classes such as en-
vironmental groups, trade groups, consumer or public interest groups,
industries or occupations, and consumers of services provided by the
commission or by industries or occupations.

(3) Minutes--Notes or summary covering points to be re-
membered from a meeting, not a detailed description or verbatim tran-
script of the discussion.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206084
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 8, 2002
Proposal publication date: April 26, 2002
For further information, please call: (512) 239-5017

♦ ♦ ♦
SUBCHAPTER B. ADVISORY COMMITTEES
30 TAC §§5.3 - 5.5, 5.7, 5.10, 5.14
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103, which pro-
vides the commission authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general policy
of the commission by rule; §5.107, which authorizes the commis-
sion or the ED to create and consult with advisory committees,
work groups, or task forces, including committees, work groups,
or task forces for the environment, for public information, or for
any other matter that the commission or the ED may consider

appropriate; and Texas Government Code, Chapter 2110, which
establishes requirements for the creation, composition, evalua-
tion, and duration of advisory committees.
§5.3. Creation and Duration of Advisory Committees Created by the
Commission.

Except as otherwise provided by law, advisory committees created by
the commission shall be created by commission resolution. An advi-
sory committee shall be automatically abolished in accordance with
Texas Government Code, §2110.008(b), as amended.

§5.5. Composition of Advisory Committees.

(a) The composition of advisory committees created by the
commission shall comply with the requirements of Texas Government
Code, Chapter 2110, as amended.

(b) The commission shall make reasonable attempts to provide
balanced representation on all advisory committees. A rule or other
actionmay not be challenged because of the composition of an advisory
committee. This section does not apply to an advisory committee to the
extent that:

(1) another state law specifically states that Texas Govern-
ment Code, Chapter 2110, as amended, does not apply; or

(2) a federal law or regulation:

(A) imposes an unconditional requirement that irrecon-
cilably conflicts with the requirements of Texas Government Code,
Chapter 2110, as amended; or

(B) imposes a condition on the state’s eligibility to re-
ceive money from the federal government that irreconcilably conflicts
with Texas Government Code, Chapter 2110, as amended.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206085
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 8, 2002
Proposal publication date: April 26, 2002
For further information, please call: (512) 239-5017

♦ ♦ ♦
SUBCHAPTER C. ADVISORY GROUPS
30 TAC §5.20, §5.21
STATUTORY AUTHORITY
The new sections are adopted under TWC, §5.103, which pro-
vides the commission authority to adopt any rules necessary to
carry out its powers and duties under this code and other laws of
this state and to adopt rules repealing any statement of general
applicability that interprets law or policy; §5.105, which autho-
rizes the commission to establish and approve all general policy
of the commission by rule; §5.107, which authorizes the commis-
sion or the ED to create and consult with advisory committees,
work groups, or task forces, including committees, work groups,
or task forces for the environment, for public information, or for
any other matter that the commission or the ED may consider
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appropriate; and Texas Government Code, Chapter 2110, which
establishes requirements for the creation, composition, evalua-
tion, and duration of advisory committees.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206086
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 8, 2002
Proposal publication date: April 26, 2002
For further information, please call: (512) 239-5017

♦ ♦ ♦
CHAPTER 20. RULEMAKING
30 TAC §20.19
The Texas Commission on Environmental Quality (commission)
adopts an amendment to §20.19 as part of the implementation
of House Bill (HB) 2912, Article 1 (Administration and Policy),
§1.10, and HB 2914, §§45 - 52, as passed by the 77th Legis-
lature, 2001. Section 20.19 is adopted with change to the pro-
posed text as published in the April 26, 2002 issue of the Texas
Register (27 TexReg 3456).
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULE
HB 2912 amended Texas Water Code (TWC), §5.107, relating
to Advisory Committees, which authorizes the commission to
create and consult with advisory councils, including councils for
the environment, councils for public information, or any other
councils that the commission may consider appropriate. The
amendment to §5.107 changed the title of the section from "Ad-
visory Councils" to "Advisory Committees, Work Groups, and
Task Forces." The amended section authorizes the commission
or the executive director (ED) to create and consult with advi-
sory committees, work groups, or task forces, including commit-
tees, work groups, or task forces for the environment, public in-
formation, or any other matter that the commission or the ED
may consider appropriate; requires the commission to identify
affected groups of interested persons for advisory committees,
work groups, and task forces and make reasonable attempts to
have balanced representation on all advisory committees, work
groups, and task forces; and requires the commission to moni-
tor the composition and activities of advisory committees, work
groups, and task forces appointed by the commission or formed
at the staff level and to maintain that information in a form and
location that is easily accessible to the public, including mak-
ing the information available on the commission’s website. The
amended section provides that the commission is not required
to ensure that all representatives attend a scheduled meeting,
and further provides that a rule or other action may not be chal-
lenged because of the composition of an advisory committee,
work group, or task force.
Additionally, HB 2914, §§45 - 52, amended Texas Government
Code, Chapter 2110, relating to State Agency Advisory Commit-
tees. Among the more significant amendments are changes to

the definition of advisory committee, addition of a section relating
to applicability of Chapter 2110, addition of a section relating to
establishment of advisory committees, and changes to the sec-
tion relating to the duration of advisory committees. A change to
the definition of advisory committee in §2110.001 clarifies that an
entity must have multiple members to be considered an advisory
committee, and other changes remove the statements that an
advisory committee is not a state agency and that it is created by
or under state law. New §2110.0011 provides that Chapter 2110
applies unless and to the extent that another state law specifi-
cally states that the chapter does not apply; or a federal law or
regulation imposes an unconditional requirement that irreconcil-
ably conflicts with the chapter; or imposes a condition on the
state’s eligibility to receive money from the federal government
that irreconcilably conflicts with the chapter. New §2110.0012
provides that a state agency has established an advisory com-
mittee if state or federal law has specifically created the commit-
tee to advise the agency; or the agency, under state or federal
law, created the committee to advise the agency. The changes
to §2110.008 provide that unless the state agency, in establish-
ing an advisory committee, by rule designates a different date on
which the committee will be automatically abolished, the commit-
tee is automatically abolished on the later of September 1, 2005,
or the fourth anniversary of the date of its creation.
The major part of implementing this statutory amendment is
adopted as an amendment to 30 TAC Chapter 5, Advisory
Committees, and is published in the Adopted Rules section of
this issue of the Texas Register. This part of the implementation
of HB 2912 changes the title and adds a requirement to §20.19
that appointment of any workgroups or persons to advise the
commission or the ED on rulemaking must be in accordance
with the process established under Chapter 5.
SECTION DISCUSSION
The adopted amendments to §20.19 add a requirement that the
processes established under Chapter 5, relating to Advisory
Committees and Groups, shall be followed. Comments received
during the comment period pointed out a potential for confusion
in the proposed language. To clarify that rulemaking advisory
committees as well as rulemaking advisory groups are subject,
as applicable, to the requirements of Chapter 5, the reference
to Subchapter C has been deleted. The adopted amendments
to this section also change the title of the section from "Working
Groups" to "Working Committees and Groups."
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rulemaking in light of the
regulatory impact analysis requirements of Texas Government
Code, §2001.0225, and determined that the rulemaking is not
subject to §2001.0225 because it does not meet the definition of
a "major environmental rule" as defined in that statute. A "major
environmental rule" means a rule, the specific intent of which is to
protect the environment or reduce risks to human health from en-
vironmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, competi-
tion, jobs, the environment, or the public health and safety of the
state or a sector of the state. The adopted rule is not specifically
intended to protect the environment or reduce risks from envi-
ronmental exposure and is not anticipated to adversely affect in
a material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and
safety of the state or a sector of the state because the rule is
intended to affect the commission’s operations and is not antici-
pated to result in fiscal implications for any other unit of state or

27 TexReg 9354 October 4, 2002 Texas Register



local government. The rule is procedural in nature and is only
intended to implement procedures for the appointing of persons
to commission- initiated advisory committees and ED-created
work groups, monitoring of the composition and activities of the
committees and groups, and making information available on the
commission website. The rule also modifies the effect of other
state or federal law on the membership of advisory committees
and alters the procedures allowed to set the duration of advisory
committees.
As for the four applicability requirements, the rulemaking does
not exceed a standard set by federal law, exceed an express
requirement of state law, exceed a requirement of any delegation
agreement or contract between the state, the commission, and
an agency or representative of the federal government, nor is the
rule adopted solely under the general powers of the commission.
The commission solicited public comment on the draft regulatory
impact analysis determination, but no comments were received.
TAKINGS IMPACT ASSESSMENT
The commission prepared a takings impact assessment for this
rulemaking under Texas Government Code, §2007.043. This
adopted rule will assist in the implementation of HB 2912, §1.10,
which authorizes the commission or the ED to create and con-
sult with advisory committees, work groups, and task forces and
requires the commission to make reasonable attempts to have
balanced representation on those entities, monitor the composi-
tion and activities of the entities, and maintain that information
in a form and location easily accessible to the public, including
placing the information on the commission’s website.
The adopted rule also implements HB 2914 which modified the
effect of other state or federal law on the membership of advi-
sory committees and altered the procedures allowed to set the
duration of advisory committees.
The adopted rule substantially advances those purposes by re-
quiring compliance with other rules defining balanced represen-
tation; requiring the commission and ED to make reasonable
attempts to provide such balance; monitoring the composition
and activities through attendance lists, annual reports, and min-
utes, if they are kept; and making the information available on
the commission’s website. The rule also substantially advances
those purposes by utilizing the statutory language concerning
the effect of state and federal law on membership and duration
of advisory committees.
Promulgation and enforcement of the adopted rule will be neither
a statutory nor a constitutional taking of private real property.
Specifically, the adopted rule does not affect a landowner’s rights
in private real property because this rulemaking does not burden
(constitutionally), nor restrict or limit the owner’s right to property
and reduce its value by 25% or more beyond that which will exist
in the absence of the rule.
Because the rule affects only advisory entities, this action will
not create a burden on private real property, and will not burden,
restrict, or limit an owner’s right to property and reduce its value
by 25% or more.
No exceptions set out in Texas Government Code, §2007.003(b)
apply to the adopted rule.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM

The commission reviewed the rulemaking and found that the
adopted rule is neither identified in Coastal Coordination Act Im-
plementation Rules, 31 TAC §505.11, nor will it affect any ac-
tion/authorization identified in Coastal Coordination Act Imple-
mentation Rules, 31 TAC §505.11. Therefore, the adopted rule
is not subject to the Texas Coastal Management Program.
PUBLIC COMMENT
The commission held a public hearing on the proposal in Austin
on May 20, 2002. The comment period closed on May 28, 2002.
Written comments were received from the Alliance for a Clean
Texas (ACT).
RESPONSE TO COMMENTS
ACT commented that §20.19 must be modified to apply all
requirements of Chapter 5 to rulemaking advisory committees,
whether they are created by the ED or by the commission.
The commission disagrees in part with this comment. Chapter
5, as proposed, creates no exception for rulemaking advisory
bodies from its requirements. Therefore, bodies created under
§20.19 would be subject to the requirements of Chapter 5. As
a result of this comment, the commission has deleted reference
to Subchapter C to clarify that rulemaking advisory committees
must comply with applicable provisions of Chapter 5. The com-
mission has also revised the language of §20.19 to clarify that
the executive director may create such informal bodies, subject
to Chapter 5.
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103, which provides
the commission authority to adopt any rules necessary to carry
out its powers and duties under this code and other laws of this
state and to adopt rules repealing any statement of general ap-
plicability that interprets law or policy; §5.105, which authorizes
the commission to establish and approve all general policy of
the commission by rule; §5.107, which authorizes the commis-
sion or the ED to create and consult with advisory committees,
work groups, or task forces, including committees, work groups,
or task forces for the environment, for public information, or for
any other matter that the commission or the ED may consider
appropriate; and Texas Government Code, Chapter 2110, which
establishes requirements for the creation, composition, evalua-
tion, and duration of advisory committees.
§20.19. Working Committees and Groups.
Before initiating any formal rulemaking action, the executive director
may convene informal working groups to obtain viewpoints and advice
of interested persons. The commission or the executive director may
also appoint working committees or groups of experts, interested per-
sons, or representatives of the general public to advise it regarding any
contemplated rulemaking. The powers of such working groups shall be
advisory only. The processes established under Chapter 5 of this title
(relating to Advisory Committees and Groups) shall be followed.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206087
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Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 8, 2002
Proposal publication date: April 26, 2002
For further information, please call: (512) 239-5017

♦ ♦ ♦
CHAPTER 21. WATER QUALITY FEES
30 TAC §§21.1 - 21.4
The Texas Commission on Environmental Quality (commission)
adopts new Chapter 21, Water Quality Fees, §§21.1 - 21.4. Sec-
tions 21.2 - 21.4 are adopted with changes to the proposed text
as published in the April 26, 2002 issue of the Texas Register
(27 TexReg 3459). Section 21.1 is adopted without change and
will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
House Bill (HB) 2912, §§3.04 - 3.06, 77th Legislature, 2001man-
dates the commission to consolidate the water quality assess-
ment fee (WQAF) and the waste treatment inspection fee (WTF).
The rulemaking would implement this mandate by creating new
Chapter 21 using language from 30 TAC Chapters 220, Regional
Assessments of Water Quality and 305, Consolidated Permits,
that is applicable to the WQAF and the WTF, respectively. As di-
rected by the legislature, the rules would establish a new consol-
idated methodology for assessing water quality fees. The con-
solidated water quality fee would replace both the current WQAF
(referred to as the Clean Rivers Fee) and the WTF. This consoli-
dated water quality fee is required by Texas Water Code (TWC),
§26.0291 and will provide funding for the Texas Clean Rivers
Program (TCRP) described in TWC, §26.0235 and funding for
administration of water quality programs. Reasonable fees as-
sessed to persons who benefit from the programs are necessary
for these two programs to run efficiently and effectively.
Consolidation of the two current fees involves careful considera-
tion of the requirements of the two programs, the amount of fees
paid by holders of the various types, and sizes of wastewater
permits. Historically, two methods have been used to calculate
the annual fees assessed against wastewater permit holders.
TheWQAF calculation was relatively simple, assigning set dollar
amounts for certain parameters. The WTF calculation was more
complicated and comprehensive and included assigning points
for parameters indicative of the facility’s pollution potential. For
the consolidated water quality fee, the calculation method has
been kept as simple as possible, while following statutory cri-
teria and using parameters which reflect the character and the
pollution potential of the wastewater being considered. The re-
sult was a combination of the best aspects of both of the current
methodologies used for the annual fees for wastewater permit
holders. For water rights, the fee methodology was not changed.
The adopted fee structure is based upon permit limits.
SECTION BY SECTION DISCUSSION
New §21.1, Purpose and Scope, provides that the purpose and
scope of the chapter is to implement the Water Quality Fee Pro-
gram. This fee will be assessed against wastewater permit hold-
ers and holders of a water right permit or certificate of adjudica-
tion.

New §21.2, Definitions and Abbreviations, includes definitions
and abbreviations used in this chapter. These definitions are
necessary to administer the fee programs.
New §21.3, Fee Assessment, details the methodology for the
fee calculations and assessments for wastewater permits and
water rights. Section 21.3(b)(5)(B) is adopted with changes to
the proposed text to decrease the fee for uncontaminated flow
from $13 per million gallons per day (mgd) to $10 per mgd. Sec-
tion 21.3(b)(2) and (6)(A) and (B) is adopted with change to the
proposed text to decrease the minimum fee from $1000 to $800
for active permits and $500 to $400 for inactive permits. The
methodology for the consolidated water quality fee retained the
basic calculation method related to flow volume and traditional
pollutants used for the WQAF while including consideration of
the "major" designation type of facility, toxic ratings for industrial
permits, and storm water discharge authorization, and making
reductions for permits that are inactive or are for land applica-
tion facilities, in order to maintain the current fee base needed to
support the programs. The methodology for assessment of fees
for water rights is not changed. This description of the method-
ology for assessing fees is necessary to provide notice to permit
holders concerning the basis of the fees charged.
New §21.4, Fee Period, Adjustment, and Payment, explains the
fee period, restrictions regarding adjustments, and requirements
regarding payments of the water quality fee. These provisions
provide procedures which are necessary to administer the fee
program. These provisions relate to time periods assessed, how
amendments and cancellations are assessed, how transfers of
ownership of permits are handled, and payment provisions. Sub-
section (e) has been modified since proposal to allow electronic
funds transfer as amethod of payment to be consistent with other
commission rule language.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the criteria for a
"major environmental rule" as specified in the statute. A "major
environmental rule" means a rule, the specific intent of which,
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The rulemaking does
not meet the definition of "major environmental rule" because
it is not specifically intended to protect the environment or
reduce risks to human health from environmental exposure.
Instead, the rulemaking is intended to create new Chapter 21
using language from Chapters 220 and 305 that is applicable
to the WQAF and the WTF, respectively. The consolidation of
these fees does not affect the environment or public health.
Also, the rulemaking does not affect the economy, productivity,
competition, or jobs because it is a combining and restructuring
of water fees to be paid for the water quality program. While
there may be increased fees to some entities, there would also
be reduced fees to some entities, and this should not impact the
economy or jobs.
Written comments on the draft regulatory impact analysis deter-
mination were solicited. No comments were received on the draft
regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT

27 TexReg 9356 October 4, 2002 Texas Register



The commission conducted a takings impact assessment for
this rulemaking in accordance with Texas Government Code,
§2007.043. The specific purpose of this rulemaking is to create
new Chapter 21, using language from Chapters 220 and 305
that is applicable to the WQAF and the WTF, respectively. This
rulemaking would not burden private real property because
they are fee rules which relate to payment for commission water
quality programs.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM (CMP)
The commission reviewed the rulemaking and found that the
adopted new rules are neither identified in the Coastal Coordi-
nation Act Implementation Rules, 31 TAC §505.11, relating to
Actions and Rules subject to the Texas Coastal Management
Program, nor do they affect any action or authorization identi-
fied in §505.11. This rulemaking concerns only administrative
rules of the commission intended to establish a new consolidated
methodology for assessing fees as directed by the legislature as
a replacement for the WQAF and the WTF. Therefore, the rule-
making is not subject to the CMP.
Written comments on the consistency of this rulemaking with the
CMP were solicited. No comments were received on the consis-
tency of this rulemaking with the CMP.
PUBLIC COMMENT
A public hearing was held on May 21, 2002, in Austin. The com-
ment period closed on May 28, 2002. The commission received
comments from Alliance For A Clean Texas (ACT); Association of
Electric Companies of Texas (AECT); City of Austin (COA); City
of Fort Worth (COFW); Reliant Energy (RE); San Antonio Wa-
ter System (SAWS); StormWater Management Joint Task Force
(SWMJTF); TXU Energy (TXU); Representatives Ron Lewis and
Gary L. Walker; and Representative David Counts, Chairman,
House Committee on Natural Resources. Oral comments were
provided at the public hearing by AECT and COA.
Four commenters generally supported the rulemaking with sug-
gested revisions. Two commenters specifically opposed a por-
tion of the rulemaking. Five commenters did not support or op-
pose the rulemaking, but made suggestions.
RESPONSE TO COMMENTS
ACT commented it acknowledges the efforts by the commission
to seek public input from cities, industries, and the public inter-
est community both through meetings and a formal comment
process and believes that the commission arrived at a water
quality fee that is fair and simpler to understand; however, ACT
submitted specific suggestions to improve the rules. The first
suggestion was to include a requirement that the commission
submit information about how the monies raised by the new fee
are spent to both political leaders and the public. The second
suggestion was to lower the minimum fees to $750 for an active
permit and $375 for an inactive permit to address ACT’s con-
cern that many of the smallest systems will see a large increase.
The third suggestion was to include a toxicity fee for municipal
discharges such as a $250 surcharge to be added for permit
holders who have permits requiring biomonitoring testing and a
$250 surcharge to be added for public and private wastewater
discharge permit holders who have permits with numerical lim-
its. The fourth suggestion was to add a $100 surcharge for any
active permit holder who discharges into a stream, reservoir, or
bay which is on the state’s most current 303d list of impaired
waterbodies. Lastly, ACT suggested that the fee be based on

actual average yearly discharge data, but recognized that this
suggestion may have to be considered at a later date because
of its complexity.
RESPONSE
The commission appreciates ACT’s support, but disagrees
with the first, third, and fourth suggestions. The commission
disagrees with creating another report because the commission
currently reports on how the commission monies are spent
through quarterly and annual performance measures submitted
to the Legislative Budget Board and the United States Envi-
ronmental Protection Agency. Also, the TCRP will continue to
submit a document detailing program expenditures, as has been
done in the past with the cost accounting report. These reports
adequately indicate commission expenditures. The commission
disagrees with including a toxicity fee for permits that have
biomonitoring requirements or toxicant numerical limits because
the conditions which necessitate those requirements in permits
are, in all but a few cases, based on flow volume, which is
currently included in the proposed fee calculation methodology.
The commission declines to add a surcharge for permit holders
discharging into 303(d) impaired waterbodies because the
303(d) list is not always directly related to the waste stream
discharge; therefore it is not a fair and equitable methodology to
use the 303(d) list as a mechanism to generate revenue.
The commission appreciates ACT’s comment on a fee based on
actual average yearly discharge data and will examine this option
after further study. No changes have been made in response to
these comments.
Upon review and analysis of ACT’s second comment, the com-
mission determined that lowering the minimum fees would still
adequately fund the program. It is therefore appropriate to lower
the minimum fee from $1000 to $800 for active permits and $500
to $400 for inactive permits. Section 21.3(b)(2) and (6)(A) and
(B) has been changed in response to this comment.
AECT commented that it appreciates the commission’s efforts
in making the water quality fees revenue neutral and avoiding
major increases within specific segments; however, it does not
believe that this has been achieved within the electrical generat-
ing sector. AECT also commented that the existing fee cap was
$65,000 and the new consolidated fee cap would be $75,000.
AECT suggested a $15,000 cap on the fee for uncontaminated
flow.
RESPONSE
The commission appreciates AECT’s support, but disagrees with
a $15,000 cap on uncontaminated flow because it would not be
equitable to place a cap on only one parameter of the methodol-
ogy. There is no justification for having a cap on one parameter
and not the others. However, because of the nature of uncontam-
inated flow, it is appropriate to adjust the fee from $13 per million
gallons per day (mgd) to $10 per mgd. Section 21.3(b)(5)(B) has
been changed in response to this comment.
COA commented that the commission’s efforts were commend-
able, but would like to see a performance based system in the
future based on actual discharge and performance.
RESPONSE
The commission appreciates COA’s support and will examine
this option after further study. No changes have been made in
response to this comment.
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COFW objected and expressed concerns that the characteriza-
tion of storm water as wastewater in the proposed rules would
result in financial and administrative burdens placed on munici-
palities. COFW requested that wastewater and storm water be
defined, characterized, and regulated as distinct things.
RESPONSE
The commission responds that it is inappropriate to make
changes that would affect the operation of the program during
a rulemaking package specifically intended to only address fee
assessments and fee consolidation. No changes have been
made in response to these comments.
RE commented that the commission has done an admirable job
in developing a rate schedule uniting the two existing water fees
into the new Water Quality Fee and that it appreciates the efforts
in making the schedule revenue neutral, which avoids major in-
creases within specific segments and disproportionate effects;
however, it does not believe that this has been achieved within
the electrical generating sector. RE suggested a $15,000 cap on
the fee for uncontaminated flow.
RESPONSE
The commission appreciates RE’s support, but as stated pre-
viously, disagrees with a $15,000 cap on uncontaminated flow
because it would not be equitable to place a cap on only one
parameter of the methodology. However, because of the nature
of uncontaminated flow, it is appropriate to adjust the fee from
$13 per mgd to $10 per mgd. Section 21.3(b)(5)(B) has been
changed in response to this comment.
SAWS stated that it recognizes the value and importance of the
TCRP in maintaining surface water quality throughout the state,
but is concerned about a disproportional funding of the program
being placed on larger utilities. SAWS also stated that it was
important that the same level of monies currently derived from
the TCRP be returned to local river authorities under the new
rules to ensure that local water quality issues will be addressed
by local partners and stakeholders.
RESPONSE
The commission disagrees that the fee is disproportional on
large utilities. Because the fee is based on actual amounts and
no longer on ranges, the fee is equitable and proportional to
the amount of permitted discharges. The new rules would not
change the funding levels for the TCRP in Fiscal Years (FY)
2002 and 2003. Any changes in funding for the TCRP after FY
2003 would be done in consultation with affected parties, the
commission, and the legislature. No changes have been made
in response to these comments.
SWMJTF objected to the characterization of storm water
as wastewater and submitted specific suggestions to revise
the rules to distinguish between storm water discharges and
wastewater discharges. The first suggestion was to replace
the term "wastewater permit" with the term "discharge permit."
The second suggestion was to replace the phrase "wastewater
discharges" with "wastewater and storm water discharges." The
third suggestion was to replace the phrase "waste treatment
facilities" with "waste treatment and storm sewer facilities." The
fourth suggestion was to remove the reference to TWC, Chapter
26, §21.1(b). The fifth suggestion was to list storm water as
a third flow type in §21.2(a)(3). The sixth suggestion was to
amend §21.2(a)(14) to modify the definition of "wastewater
permit" to become "discharge permit" and include wastewater
and storm water as they apply to individual and general permits.

Lastly, SWMJTF suggested the removal of the word "other" in
§21.3(b)(6)(C).
RESPONSE
The commission responds that it is inappropriate to make
changes that would affect the operation of the program during
a rulemaking package specifically intended to only address fee
assessments and fee consolidation. No changes have been
made in response to these comments.
TXU commented that there is ambiguity associated with the rate
schedule called the Toxicity Rating. It points out that the toxicity
rating is not presented in the permit and the permittee does not
have the opportunity to comment on this rating at the time an
application is reviewed. TXU also suggested a cap of $15,000
on the fee for uncontaminated flow.
RESPONSE
The commission agrees that the permittee should have the op-
portunity to comment on the toxicity rating factor. Permittees will
have the opportunity to evaluate the toxicity rating during the
application process, or any time throughout the life of the per-
mit; however, no change has been made to the rule language
in response to this comment. The commission disagrees with
a $15,000 cap on uncontaminated flow because it would not be
equitable to place a cap on only one parameter of the method-
ology. However, because of the nature of uncontaminated flow,
it is appropriate to adjust the fee from $13 per mgd to $10 per
mgd. Section 21.3(b)(5)(B) has been changed in response to
this comment.
Representatives Ron Lewis, Gary L. Walker, and David Counts
commented that the statutory increase in the cap to $75,000 was
not intended to affect a large group of fee payers, particularly
industrial users of uncontaminated water.
RESPONSE
The agency projects that less than 1.61% of all fee payers will
pay the maximum fee of $75,000 in FY 03. However, because
of the nature of uncontaminated flow, it is appropriate to adjust
the fee from $13 per mgd to $10 per mgd. Section 21.3(b)(5)(B)
has been changed in response to this comment.
STATUTORY AUTHORITY
The new rules are adopted under TWC, §5.012, which provides
that the commission is the agency responsible for implement-
ing the constitution and laws of the state relating to conservation
of natural resources and protection of the environment; §5.013,
which establishes the commission’s authority over various statu-
tory programs; §5.103 and §5.105, which establish the commis-
sion’s general authority to adopt rules; §26.0291, which estab-
lished a water quality fee onwastewater permit holders andwater
right holders; and §26.0235, which describes the TCRP.
§21.2. Definitions and Abbreviations.

(a) Definitions. The following words and terms, when used
in this chapter, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Aquaculture--The commercial propagation and/or rear-
ing of aquatic species utilizing ponds, lakes, fabricated tanks and race-
ways, or other similar structures.

(2) Flow--The total by volume of all wastewater discharges
authorized under a permit issued in accordance with Texas Water Code
(TWC), Chapter 26, expressed in order of preference, as an average
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flow per day, an annual average, a maximum flow per day, or an an-
nual maximum, exclusive of variable or occasional storm water dis-
charges. Generally, the flow amount used to calculate fees is the sum
of the volumes of discharge for all outfalls of a facility, but excludes
internal outfalls. However, for those facilities for which permit limi-
tations on the volumes of discharge apply only to internal outfalls, the
flow amount used to calculate fees is the sum of the volumes of dis-
charge for all internal outfalls of the facility, exclusive of variable or
occasional storm water discharges.

(3) Flow type--

(A) Contaminated--Sanitary wastewater, process
wastewater flows, or any mixed wastewaters containing more than
10% process wastewaters, or flows containing more than one million
gallons per day process wastewater regardless of the percent of total
comprised of process wastewater.

(B) Uncontaminated--Non-contact cooling water or
mixed flows containing not more than one million gallons per day
of process wastewater, with the overall mixture being at least 90%
non-contact cooling water.

(4) Inactive permit--A permit which authorizes a waste
treatment facility which is not yet operational or where operation has
been suspended, and where the commission has designated the permit
as inactive.

(5) Land application (retention) permit--A permit which
does not authorize the discharge of wastewater into surface waters
in the state, including, but not limited to, permits for systems with
evaporation ponds or irrigation systems.

(6) Major permit--A permit designated as a major permit,
by either EPA or the commission and subject to provisions of the Na-
tional Pollutant Discharge Elimination System or Texas Pollutant Dis-
charge Elimination System’s permit authority.

(7) Parameter--A variable which defines a set of physical
properties whose values determine the pollution potential for a waste
discharge.

(8) Report only permit--A permit which authorizes the
variable or occasional discharge of wastewaters with a requirement
that the volume of discharge be reported, but without any limitation
on the volume of discharge.

(9) State water--The water of the ordinary flow, underflow,
and tides of every flowing river, natural stream, and lake, and of every
bay or arm of the Gulf of Mexico, and the storm water, floodwater, and
rainwater of every river, natural stream, and watercourse in the state.
State water also includes water which is imported from any source out-
side the boundaries of the state for use in the state and which is trans-
ported through the beds and banks of any navigable stream within the
state or by utilizing any facilities owned or operated by the state. Addi-
tionally, state water injected into the ground for an aquifer storage and
recovery project remains state water. State water does not include per-
colating groundwater, nor does it include diffuse surface rainfall runoff,
groundwater seepage, or springwater before it reaches a watercourse.

(10) Storm water authorization--Some individual permits
authorize the variable or occasional discharge of accumulated storm
water and storm water runoff, but without any specific limitation on
the volume of discharge. Storm water discharge may be the only dis-
charge authorized in a permit, or it may be included in addition to other
parameters.

(11) Toxicity rating--A graduated rating, with Groups I -
VI, assigned to an industrial permit based on the source(s) of wastewa-
ter, the standard industrial classification of the facility, and the specific
type of operation.

(12) Traditional pollutants--Certain parameters typically
found in wastewater permits, specifically oxygen demand (biochem-
ical oxygen demand (BOD), chemical oxygen demand (COD), total
organic carbon (TOC)), total suspended solids (TSS), and ammonia
(NH3).

(13) Uses of state water--Types of use of surface water au-
thorized by water rights under TWC, Chapter 11.

(A) Agricultural use--Any use or activity involving
agriculture, including irrigation. The definition of "agriculture use" is
the same as in TWC, §11.002(12), as follows:

(i) cultivating the soil to produce crops for human
food, animal feed, or planting seed or for the production of fibers;

(ii) the practice of floriculture, viticulture, silvicul-
ture, and horticulture, including the cultivation of plants in containers
or nonsoil media, by a nursery grower;

(iii) raising, feeding, or keeping animals for breed-
ing purposes or for the production of food or fiber, leather, pelts, or
other tangible products having a commercial value;

(iv) raising or keeping equine animals, wildlife man-
agement; and

(v) planting cover crops, including cover crops cul-
tivated for transplantation, or leaving land idle for the purposes of par-
ticipating in any governmental program or normal crop or livestock
rotation procedure.

(B) Consumptive use--The use of state water for domes-
tic and municipal, industrial, agricultural, or mining purposes, consis-
tent with the meaning of these uses for which water may be appropri-
ated under TWC, Chapter 11.

(C) Hydropower use--The use of water for hydroelec-
tric and hydromechanical power and for other mechanical devices of
like nature.

(D) Industrial use--The use of water in processes de-
signed to convert materials of a lower order of value into forms having
greater usability and commercial value, including, without limitation,
commercial feedlot operations, commercial fish and shellfish produc-
tion, and the development of power by means other than hydroelectric.

(E) Irrigation use--The use of state water for the irriga-
tion of crops, trees, and pasture land including, but not limited to golf
courses and parks which do not receive water through a municipal dis-
tribution system. This use is now part of the definition of agriculture
use in TWC, §11.002(12).

(F) Mariculture use--The propagation and rearing of
aquatic species, including shrimp, other crustaceans, finfish, mollusks,
and other similar creatures in a controlled environment using brackish
or marine water. This use is exempt from the need for a water right.

(G) Mining use--The use of state water for mining pro-
cesses including hydraulic use, drilling, washing sand and gravel, and
oil field repressuring.

(H) Municipal--The use of potable water within a
community or municipality and its environs for domestic, recreational,
commercial, or industrial purposes or for the watering of golf courses,
parks and parkways, or the use of reclaimed water in lieu of potable
water for the preceding purposes or the application of municipal
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sewage effluent on land, pursuant to a TWC, Chapter 26, permit
where:

(i) the application site is land owned or leased by the
Chapter 26 permit holder; or

(ii) the application site is within an area for which
the commission has adopted a no-discharge rule.

(I) Non-consumptive uses--The use of state water for
those purposes not otherwise designated as consumptive uses under
this section, including hydroelectric power, navigation, non-consump-
tive recreation, and other beneficial uses, consistent with the meaning
of these uses and for which water may be appropriated under TWC,
Chapter 11.

(J) Other use--Any beneficial use of state water not oth-
erwise defined herein.

(K) Recharge--The use of a surface source of state water
for injection into an aquifer, or for increasing the amount of natural
recharge to an underground aquifer.

(L) Recreational use--The use of water impounded in or
diverted or released from a reservoir or watercourse for fishing, swim-
ming, water skiing, boating, hunting, and other forms of water recre-
ation, including aquatic and wildlife enjoyment, and aesthetic land en-
hancement of a subdivision, golf course, or similar development.

(14) Wastewater permit--An order issued by the commis-
sion in accordance with the procedures prescribed by TWC, Chapter
26, establishing the treatment which shall be given to wastes being
discharged into or adjacent to any water in the state to preserve and
enhance the quality of the water and specifying the conditions under
which the discharge may be made, and including those permits issued
under the authority of TWC, Chapter 26, and other statutory provisions
(such as the Texas Health and Safety Code, Chapter 361) for the treat-
ment or discharge of wastewater. For the purpose of this subchapter,
the term "permit" shall include any other authorization for the treatment
or discharge of wastewater, including permits by rule and registrations
and similar authorizations other than general permits.

(A) Individual permit--A wastewater permit, as defined
in TWC, §26.001, including registrations and permits by rule, issued
by the commission or the executive director to a specific person or per-
sons in accordance with the procedures prescribed in TWC, Chapter 26
(other than TWC, §26.040).

(B) General permit--A wastewater permit issued under
the provisions of §205.1 of this title (relating toDefinitions) authorizing
the discharge of waste into or adjacent to water in the state for one or
more categories of waste discharge within a geographical area of the
state or the entire state as provided by TWC, §26.040.

(15) Water right--A right acquired under authority of TWC,
Chapter 11 and the rules of the commission to impound, divert, store,
convey, or use state water.

(b) Abbreviations. The following abbreviations apply to this
chapter.

(1) (lb/day)--Pounds per day.

(2) mgd Million gallons per day.

(3) mg/l--Milligrams per liter. For fee calculations, mg/l
are converted to pounds per day (lb/day) using mg/l multiplied by flow
volume in mgd, and multiplied by 8.34 equals lb/day.

(4) SIC--Standard Industrial Classification assigned to a fa-
cility generating wastewater.

§21.3. Fee Assessment.

(a) The fee calculation is based on the authorized limits con-
tained in wastewater permits and water rights as of September 1 each
year, without regard to the actual amount or quality of effluent dis-
charged or the actual amount of water used.

(b) Assessment for wastewater permits.

(1) An annual fee is assessed against each person holding
a wastewater permit. A separate fee is assessed for each wastewater
permit.

(2) The maximum fee which may be assessed any permit is
$75,000, except that the maximum for an aquaculture permit is $5,000.
The minimum fee for an active permit is $800. The minimum fee for
an inactive permit is $400.

(3) In assessing a fee under this chapter, the commission
considers the following factors:

(A) flow volume, and type;

(B) traditional pollutants;

(C) toxicity rating;

(D) storm water discharge;

(E) major designation;

(F) active or inactive status;

(G) discharge or retention;

(H) the designated uses and ranking classification of
waters affected by waste discharges; and

(I) the costs of administering the following commission
programs:

(i) water quality administration, including inspec-
tion of waste treatment facilities and enforcement of the provisions
of Texas Water Code (TWC), Chapter 26, the rules and orders of the
commission, and the provisions of commission permits governing
waste discharges and waste treatment facilities;

(ii) the Texas Clean Rivers Program, under TWC,
§26.0135, which monitors and assesses water quality conditions that
support water quality management decisions necessary to maintain and
improve the quality of the state’s water resources (as defined in TWC,
§26.001 (5)).

(4) For the purpose of fee calculation, chemical oxygen de-
mand (COD) and total organic carbon (TOC) are converted to biochem-
ical oxygen demand (BOD) values and the highest value is used for fee
calculation. The conversion rate for TOC is three pounds of TOC is
equal to one pound of BOD (3:1). The conversion rate for COD is
eight pounds of COD is equal to one pound of BOD (8:1).

(5) Fee rate schedule. Except as provided in paragraph (6)
of this subsection, the fee shall be determined as the sum of the follow-
ing factors:

(A) contaminated flow, $700 per mgd;

(B) uncontaminated flow, $10 per mgd;

(C) traditional pollutants, $15 per pound per day;

(D) toxic rating for industrial discharges:

(i) Group I, $200;

(ii) Group II, $700;

(iii) Group III, $1,050;
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(iv) Group IV, $1,575;

(v) Group V, $3,150; and

(vi) Group VI, $6,300;

(E) major permit designation, $2,000; and

(F) storm water authorization, $500.

(6) For the types of permits listed in this paragraph, these
additional guidelines will apply in determining the fee assessment.

(A) Land application (retention) permits. The fee as-
sessed a land application permit shall be 50% of that calculated under
paragraph (5) of this subsection. However, in no event shall the fee for
an active land application permit be less than $800 per year.

(B) Inactive permits. The fee assessed an inactive per-
mit shall be 50% of that calculated under paragraph (5) of this subsec-
tion. In the event an inactive permit is for a land application operation,
the fee assessed shall be 25% of that calculated under paragraph (5) of
this subsection. However, in no event shall the fee for an inactive per-
mit be less than $400 per year.

(C) Storm water only permits. The fee for an active
permit which authorizes discharge of storm water only, with no other
wastewater, is $500.

(D) Aquaculture permits.

(i) In determining the flow volume to be used in fee
calculation for an aquaculture production facility under paragraph (5)
of this subsection, the flow for the facility shall be the facility’s permit-
ted annual average flow, or the facility’s projected annual average flow
if the permit does not have an annual average flow limitation.

(ii) If the facility’s permit does not have an annual
average flow limitation, the facility’s projected annual average flow for
the upcoming period from September 1 to August 31 shall be submitted
to the executive director by June 30 preceding the fee year and shall
be signed and certified as required by §305.44 of this title (relating
to Signatories to Applications), and that amount will be used for fee
calculation.

(iii) The annual fee for aquaculture production facil-
ities shall not exceed $5,000.

(7) A multiplier may be applied to adjust the total fee per
permit, which would also adjust the total assessment for all permits
under the Water Quality Fee Program. At the time of initial implemen-
tation, the multiplier is set at 1.0, with no impact on the fees.

(c) Assessment for water rights.

(1) An annual fee is assessed against each person holding
a water right, except for those exemptions specified in this section. A
separate fee is assessed for each water right. These fees do not ap-
ply to water uses, including domestic and livestock use, which are ex-
empt from the need for authorization from the commission under TWC,
Chapter 11.

(2) This fee will apply to all municipal or industrial wa-
ter rights, or portions thereof, not directly associated with a facility or
operation which is assessed a fee under subsection (b) of this section,
and to all other types of water rights except agriculture water rights and
certain hydroelectric water rights described in paragraph (6) of this sub-
section.

(3) The fee for each water right authorizing diversion of
more than 250 acre-feet per year for consumptive use shall be $.22 per
acre-foot up to 20,000 acre-feet, and $.08 per acre-foot thereafter.

(4) An authorization to impound water will be assessed a
fee only when there is no associated consumptive use authorized, and
then the fee will be calculated at the nonconsumptive rate described in
paragraph (5) of this subsection.

(5) Except for water rights for hydropower purposes, the
fee shall be $.021 per acre-foot for water rights for non-consumptive
use above 2,500 acre-feet per year, up to 50,000 acre-feet, and $.0007
per acre-foot thereafter.

(6) The fee for water rights for hydropower purposes shall
be $.04 per acre-foot per year up to 100,000 acre-feet, and $.004 per
acre-foot thereafter. This fee shall not be assessed against a holder of a
non- priority hydroelectric right who owns or operates privately-owned
facilities which collectively have a capacity of less than twomegawatts.

(7) Water which is authorized in a water right for consump-
tive use, but which is designated by a provision in the water right as un-
available for use, may be exempted from the assessment of a fee under
paragraph (3) of this subsection.

§21.4. Fee Period, Adjustment, and Payment.

(a) The annual water quality fee assessment is for the period
from September 1 through August 31, and is based on the authorized
permit or water right limits as of September 1 each year, as stated in
§21.3(a) of this title (relating to Fee Assessment).

(b) New or amended wastewater permits and water rights
granted after September 1 will be billed for the new or amended
authorization in the annual assessment for the fee year subsequent to
the fee year in which the new authorization was granted.

(c) Cancellation or revocation, whether by voluntary action on
the part of the holder of a wastewater permit or a water right, or as a
result of proceedings initiated by the commission, will not constitute
grounds for a change in the amount of a water quality fee previously
assessed, or for a refund of fees previously paid.

(d) Transfer of ownership of a wastewater permit or a water
right will not constitute grounds for a change in the amount of a wa-
ter quality fee previously assessed, or for a refund of fees previously
paid. The commission shall not process a transfer request until all an-
nual fees owed the commission by the applicant, or for the permitted
facility, are paid in full. Any wastewater permit holder or water right
holder to whom a permit is transferred shall be liable for payment of
any associated outstanding fees and penalties owed the commission.

(e) Annual water quality fees are payable within 30 days of
the billing date each year. Fees shall be paid by check, certified check,
electronic funds transfer, or money order payable to the Texas Com-
mission on Environmental Quality (to be effective September 1, 2002).

(f) Water quality fees are payable regardless of whether the
permitted wastewater facility actually is constructed or in operation,
or whether any authorized water right facility has been constructed or
diversion of state water made.

(g) Owners or operators of a facility failing to make payment
of the fees imposed under this chapter when due shall be assessed
penalties and interest in accordance with Chapter 12 of this title (re-
lating to Payment of Fees). In addition, failure to make payment in
accordance with this chapter constitutes a violation subject to enforce-
ment pursuant to the provisions of Texas Water Code, §26.123.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.
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Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206032
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 26, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 50. ACTION ON APPLICATIONS
AND OTHER AUTHORIZATIONS
SUBCHAPTER G. ACTION BY THE
EXECUTIVE DIRECTOR
30 TAC §50.131
The Texas Natural Resource Conservation Commission (com-
mission) adopts the amendment to §50.131, Purpose and Appli-
cability, without change to the proposed text as published in the
April 12, 2002 issue of the Texas Register (27 TexReg 2925) and
will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULE
The commission has the statutory duty and responsibility to cre-
ate and supervise certain water and water-related districts in ac-
cordance with the Texas Water Code (TWC). There are approxi-
mately 1,000 active water districts in Texas that are overseen by
the commission. TWC, §49.351 allows any district that provides
potable water or sewer service to household users to establish,
operate, and maintain a fire department. A district may also op-
erate a fire department jointly with another district or contract with
any person to perform fire-fighting services within the district. In
addition to complying with other statutory requirements, a dis-
trict that proposes to provide fire-fighting services must have a
fire department plan approved by the commission. Senate Bill
(SB) 1444, 77th Legislature, 2001, amended TWC, §49.351 to
delete the requirement that the commission hold a hearing be-
fore acting on an application for approval of a fire department
plan. Because a hearing is no longer required for these appli-
cations, it is now possible for the commission to delegate the
authority to act on applications for approval of fire department
plans to the commission’s executive director (ED) under TWC,
§5.122.
In a related rulemaking amending 30 TAC Chapter 293, concern-
ing Water Districts, which is in this issue of the Texas Register,
the commission is establishing new or revised requirements re-
lating to the administration of water districts and the commis-
sion’s supervision over their actions under TWC, Chapters 36,
49, 51, 54, 55, 58, 59, and 65, as amended by SB 1444, Leg-
islature, 2001, and certain other statutory revisions enacted in
2001. In the rulemaking to amend Chapter 293, the commis-
sion repealed §293.121, Approval of Fire Department Projects.
That section provided that the ED is responsible only for review-
ing fire department plans. With the repeal of §293.121 and the
amendment to §50.131 that is adopted in this rulemaking, the
ED will still be responsible for reviewing applications for approval
of fire department plans, but will also be authorized to approve
those plans on behalf of the commission. In the Chapter 293

rulemaking, the commission also amended §293.11, Information
Required to Accompany Applications for Creation of Districts, to
allow fire department plans to be submitted to the commission
for approval along with an application to create a district; this
change also implements portions of SB 1444. In addition, the
commission amended §293.123, Application Requirements for
Fire Department Plan Approval, to implement other revisions to
TWC, §49.351, concerning the actions a district must take in or-
der to provide fire-fighting services.
SECTION DISCUSSION
Existing §50.131(c) lists certain applications for which the com-
mission has not delegated approval authority to the ED, includ-
ing in §50.131(c)(4)(E), applications under TWC, §49.351 for ap-
proval of a fire department or fire-fighting services plan. The
commission is deleting §50.131(c)(4)(E). This revision autho-
rizes the ED to approve fire department and fire-fighting services
plans under existing §50.131(b)(5), which generally allows the
ED to act on district matters under TWC, Chapters 49 - 66.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in that statute. Major environ-
mental rule means a rule, the specific intent of which, is to pro-
tect the environment or reduce risks to human health from envi-
ronmental exposure and that may adversely affect in a material
way the economy, a sector of the economy, productivity, compe-
tition, jobs, the environment, or the public health and safety of
the state or a sector of the state. The adopted amendment to
§50.131 does not meet the definition of a major environmental
rule because the amendment is procedural in nature. The only
purpose of the amendment is to delegate to the ED the authority
to act on district applications for approval of fire department and
fire-fighting services plans.
Further, this rulemaking does not meet the applicability criteria of
a "major environmental rule" because the adopted amendment
does not exceed a standard set by federal law, exceed an ex-
press requirement of state law, or exceed a requirement of a del-
egation agreement. Specifically, the adopted amendment does
not exceed a standard set by federal law, nor exceed a require-
ment of a federal delegation agreement or contract, because no
federal law or federal delegation agreement or contract applies to
the adopted rulemaking. The amendment is not adopted solely
under the general rulemaking authority of the commission, but
also under TWC, §5.122, which provides that the commission
may adopt rules to delegate to the ED the authority to act on un-
contested matters, and §49.351, as amended by SB 1444, which
requires the commission to adopt rules under which fire plans
will be considered for approval; the adopted amendment does
not exceed the express requirements of those state statutes.
TAKINGS IMPACT ASSESSMENT
The commission evaluated the adopted amendment and per-
formed an assessment of whether the amendment constitutes
a takings under Texas Government Code, Chapter 2007. The
specific purpose of the adopted amendment is to delegate to the
ED the authority to act on district applications for approval of fire
department and fire-fighting services plans. Promulgation and
enforcement of the amendment will constitute neither a statutory
nor a constitutional taking of private real property. There are no
burdens imposed on private real property under this rulemaking
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as the adopted rule is procedural in nature and neither relates to
nor has any impact on the use or enjoyment of private real prop-
erty.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the rulemaking and found that the
rulemaking is neither identified in the Coastal Coordination Act
Implementation Rules, 31 TAC §505.11, relating to Actions and
Rules Subject to the Texas Coastal Management Program nor
does it affect any action or authorization identified in §505.11.
The only effect of the rulemaking is to authorize the ED to ap-
prove district fire department plans. Therefore, the rulemaking
is not subject to the Texas Coastal Management Program.
PUBLIC COMMENT
A public hearing was not held on this rulemaking. The public
comment period ended May 13, 2002, and no comments were
received.
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt any
rules necessary to carry out its powers and duties under this
code and other laws of this state, and also TWC, §5.122, which
provides that the commission may adopt rules to delegate to the
ED the authority to act on uncontested matters, and §49.351, as
amended by SB 1444, which requires the commission to adopt
rules under which fire plans will be considered for approval.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206031
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 220. REGIONAL ASSESSMENTS
OF WATER QUALITY
The Texas Commission on Environmental Quality (commission)
adopts the repeal of Subchapter A, Program for Monitoring and
Assessment of Water Quality by Watershed and River Basin,
§§220.1 - 220.7; and Subchapter B, Program for Water Qual-
ity Assessment Fees, §220.21 and §220.22. The commission
adopts a concurrent replacement of the repealed sections with
new §§220.1 - 220.8. The commission adopts repealed §§220.1
- 220.7, 220.21 and 220.22; and new §§220.1 - 220.8 without
changes as published in the April 26, 2002 issue of the Texas
Register (27 TexReg 3506), and will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES

House Bill (HB) 2912, §§3.04 - 3.06, 77th Legislature, 2001man-
dates the commission to consolidate the water quality assess-
ment fee (WQAF) and the waste treatment inspection fee (WTF).
The rulemaking would repeal rules relating to WQAFs and move
them to new 30 TAC Chapter 21, Water Quality Fees. Concur-
rently, new Chapter 21 is adopted in this issue of the Texas Reg-
ister. This rulemaking would also repeal and reformat provisions
that are still applicable to the water quality assessment program,
also referred to as the Texas Clean Rivers Program (TCRP).
SECTION BY SECTION DISCUSSION
Existing §§220.1 - 220.7 are repealed and replaced with new
§§220.1 - 220.8 for the purpose of non-substantive formatting.
These provisions were not substantively revised.
Existing §220.21 and §220.22 are repealed because the fee
rules for this program are concurrently adopted in new Chapter
21.
Section 220.1, Purpose and Scope
New §220.1(a) provides that the purpose and scope of the chap-
ter is to establish procedures for the implementation of the TCRP.
New §220.1(b) provides that river authorities or designated lo-
cal governments shall be eligible for reimbursement based on
equitable apportionment and that allocation procedures be peri-
odically reviewed.
Section 220.2, Definitions
New §220.2 includes definitions for the following words used in
this chapter: assessment report; designated local government;
nonpoint source pollution; pollution; quality assurance project
plan; river authority; river basins and coast basins; total maxi-
mum daily load; unclassified waters; wastewater permit; water
right; and work plan.
Section 220.3, Responsibilities of the Commission
New §220.3(a) provides that the commission shall establish a
program to provide oversight and evaluation of the strategic and
comprehensive monitoring of water quality.
New §220.3(b) provides that the commission shall develop coop-
erative agreements and contracts with river authorities and des-
ignated local governments to implement the TCRP.
New §220.3(c) provides that the commission develop quality
control/quality assurance procedures to insure that water quality
data collected will maintain statewide consistency.
New §220.3(d) provides that the commission has the primary
responsibility for implementation of water quality management
functions.
New §220.3(e) provides that the commission will utilize water
quality assessments to develop water pollution control and
abatement programs to reduce water pollution from non-permit-
ted sources.
New §220.3(f) provides that the commission will assess and col-
lect fees from wastewater permit holders and water right holders
and will apportion those funds equitably among the basins.
Section 220.4, Responsibilities of River Authorities and Desig-
nated Local Governments
New §220.4(a) provides that each river authority and designated
local government that has entered into an agreement with the
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commission shall: organize and lead a basin-wide steering com-
mittee; develop and maintain a basin-wide water quality monitor-
ing program; establish and maintain a watershed and river basin
water quality database and/or clearinghouse; identify water qual-
ity problems and known pollution sources and set priorities for
taking appropriate actions; develop a process for public partic-
ipation; recommend water quality management strategies; and
develop work plans.
New §220.4(b) provides that each local government or other
agency that collects water quality data within the watershed shall
cooperate in developing the basin monitoring plan and assess-
ment.
New §220.4(c) provides that monitoring and assessment is a
continuing duty and shall be revised periodically as appropriate.
Section 220.5, Responsibilities of Steering Committees
New §220.5(a) provides that the steering committee’s role is ad-
visory in nature and involves assistance with the review of local
issues and creation of priorities.
New §220.5(b) provides that a steering committee established
by the commission and contracted to implement this program in
areas without a river authority or other designated local govern-
ment willing to carry out the program is not subject to certain
requirements related to agency advisory committees.
New §220.5(c) provides that steering committees should serve
as the focus of public input to assist the river authorities and other
agencies to develop water quality objectives and priorities.
Section 220.6, Reporting Requirements
New §220.6(a) provides that each river authority submit a writ-
ten summary report to the appropriate entities at the appropriate
year of the permitting cycle.
New §220.6(b) provides that each river authority and designated
local government develop a Basin Highlight Report annually to
be provided to eachmember of the basin steering committee and
all fee payers in the basin.
Section 220.7, Leveraging of Funds to Support Federal and
State Grant Programs
New §220.7 provides that the commission, river authorities, and
designated local governments may use funding from this chapter
to leverage other state and federal program funds to support the
overall goals of this chapter.
Section 220.8, Allocation of Water Quality Fee Revenue for the
Purpose of Regional Assessments of Water Quality
New §220.8(a) provides that a river authority or designated local
government shall be eligible for reimbursement of the costs of
development of water quality assessments and implementation
of the provisions of this chapter.
New §220.8(b) provides that the schedule and amount of any
reimbursement shall be determined by mutual agreement of the
commission and the appropriate river authority or local govern-
ment based on an approved water quality assessment report or
work plan.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a

"major environmental rule" as defined in the statute. A "major
environmental rule" means a rule, the specific intent of which,
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The rulemaking does
not meet the definition of "major environmental rule" because it
is not specifically intended to protect the environment or reduce
risks to human health from environmental exposure. The rule-
making repeals rules relating to fees for this program; the new
fee rules are adopted in new Chapter 21. The rulemaking also
repeals and replaces rules for the purpose of non-substantive
formatting.
Written comments on the draft regulatory impact analysis deter-
mination were solicited. No comments were received on the draft
regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission prepared a takings impact assessment for this
rulemaking pursuant to Texas Government Code, §2007.043.
The primary purpose of this rulemaking is to repeal rules relat-
ing to fees for this program; the new fee rules will be adopted in
new Chapter 21. The repeal of these rules will not burden private
real property because the repeal of these fees does not relate to
private real property. The rulemaking also repeals and replaces
rules for the purpose of non-substantive formatting which also
will not burden private real property because it does not relate to
private real property.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM (CMP)
The commission reviewed the rulemaking and found that
the adopted repeals and new rules are neither identified in
the Coastal Coordination Act Implementation Rules, 31 TAC
§505.11, relating to Actions and Rules subject to the Texas
Coastal Management Program, nor do they affect any action
or authorization identified in §505.11. This rulemaking con-
cerns assessments of water quality and is intended to repeal
Subchapters A and B of Chapter 220, and replace the chapter
with language from Subchapter A that is applicable to the
water quality assessment program, while Subchapter B will be
replaced by new Chapter 21. Therefore, the rulemaking is not
subject to the CMP.
Written comments on the consistency of this rulemaking with the
CMP were solicited. No comments were received on the consis-
tency of this rulemaking with the CMP.
PUBLIC COMMENT
A public hearing was held on May 21, 2002, in Austin. The
comment period closed on May 28, 2002. No comments on
the repeals and reformatting in this chapter were received.
However, the substantive comments received on this rulemaking
have been addressed in the RESPONSE TO COMMENTS
section in the new Chapter 21, which is published concurrently
in this issue of the Texas Register.
SUBCHAPTER A. PROGRAM FOR
MONITORING AND ASSESSMENT OF WATER
QUALITY BYWATERSHED AND RIVER BASIN
30 TAC §§220.1 - 220.7
STATUTORY AUTHORITY
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The repeals are adopted under Texas Water Code (TWC),
§5.012, which provides that the commission is the agency
responsible for implementing the constitution and laws of
the state relating to conservation of natural resources and
protection of the environment; §5.013, which establishes the
commission’s authority over various statutory programs; §5.103
and §5.105, which establish the commission’s general authority
to adopt rules; §26.0291, which established a water quality
fee on wastewater permit holders and water right holders; and
§26.0235, which describes the TCRP.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206033
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 26, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
30 TAC §§220.1 - 220.8
STATUTORY AUTHORITY
The new rules are adopted under TWC, §5.012, which provides
that the commission is the agency responsible for implement-
ing the constitution and laws of the state relating to conservation
of natural resources and protection of the environment; §5.013,
which establishes the commission’s authority over various statu-
tory programs; §5.103 and §5.105, which establish the commis-
sion’s general authority to adopt rules; §26.0291, which estab-
lished a water quality fee onwastewater permit holders andwater
right holders; and §26.0235, which describes the TCRP.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206034
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 28, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER B. PROGRAM FOR WATER
QUALITY ASSESSMENT FEES
30 TAC §220.21, §220.22
STATUTORY AUTHORITY

The repeals are adopted under TWC, §5.012, which provides
that the commission is the agency responsible for implement-
ing the constitution and laws of the state relating to conservation
of natural resources and protection of the environment; §5.013,
which establishes the commission’s authority over various statu-
tory programs; §5.103 and §5.105, which establish the commis-
sion’s general authority to adopt rules; §26.0291, which estab-
lished a water quality fee on wastewater permit holders andwater
right holders; and §26.0235, which describes the TCRP.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002
TRD-200206035
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 26, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 293. WATER DISTRICTS
The Texas Natural Resource Conservation Commission (com-
mission) adopts the amendments to Subchapter A, General
Provisions, §293.1; Subchapter B, Creation of Water Districts,
§293.11; Subchapter E, Issuance of Bonds, §§293.42, 293.44,
293.46, 293.47, 293.51, 293.56, and 293.59; Subchapter
G, Other Actions Requiring Commission Consideration for
Approval, §293.81 and §293.89; Subchapter I, District Name
Changes and Posting Signs, §293.103; Subchapter K, Fire
Department Projects, §293.123; Subchapter N, Petition for
Approval of Impact Fees, §293.171; and Subchapter P, Ac-
quisition of Road Utility District Powers by Municipal Utility
District, §293.201 and 293.202. The commission also adopts
in Subchapter G, the readoption of §293.87, in Subchapter J,
Utility System Rules and Regulations, new §293.113, and in
Subchapter K the repeal of §293.121.
Sections 293.42, 293.44, 293.47, 293.56, 293.81, 293.103,
and 293.201 are adopted with changes to the proposed text as
published in the April 12, 2002 issue of the Texas Register (27
TexReg 2984). Sections 293.1, 293.11, 293.46, 293.51, 293.59,
293.87, 293.89, 293.113, 293.123, 293.171, and 293.202, and
the repeal of §293.121 are adopted without changes and will
not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
The commission has the statutory duty and responsibility to cre-
ate, supervise, and dissolve certain water and water-related dis-
tricts and to approve the issuance and sale of bonds for district
improvements in accordance with the Texas Water Code (TWC).
There are approximately 1,000 active water districts in Texas
which are overseen by the commission. Chapter 293 governs
the creation, supervision, and dissolution of all general and spe-
cial law districts and the conversion of districts into municipal
utility districts. Further, Chapter 293 provides the rules which
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govern the review of bonds for engineering standards and eco-
nomic feasibility of applications in order to assure that construc-
tion projects are designed and completed with the proper ap-
provals, thereby ensuring quality service. The chapter is also
important because it ensures that bond funds are used for the
benefit of the residents of the districts and that proceeds from
bond issues are used to promote a district’s intended purpose.
The commission also has certain jurisdiction over approximately
55 water supply or sewer service corporations operating under
TWC, Chapter 67, that provide sewer service.
The adopted rulemaking will establish new or revised require-
ments relating to the administration of water districts and the
commission’s supervision over their actions under TWC, Chap-
ters 36, 49, 51, 54, 55, 58, 59, and 65, as amended by Sen-
ate Bill (SB) 1444; House Bill (HB) 2994; HB 2912, §20.02 and
§18.01; and a portion of SB 2, 77th Legislature, 2001. SB 1444
amends provisions in TWC, Chapter 49 relating to the adminis-
tration, management, operation, and authority of water districts
and authorities, and in Chapter 54, concerning municipal util-
ity districts. HB 2994 and SB 1444 both amend TWC, §49.108
to exempt from commission review district contract tax obliga-
tions for bonds issued by a municipality. HB 2912, §20.02, and
SB 2, §2.58, also address contract taxes by amending TWC,
51.149. The adopted rules also implement HB 2912, §18.01,
which changes the name of the commission to the Texas Com-
mission on Environmental Quality, to be effective September 1,
2002.
Specifically, the adopted rules will allow a fire plan to be approved
at the time of district creation; require certificates of land own-
ership and value to be provided by a central appraisal district
(CAD) in lieu of the county tax assessor; add provisions to allow
districts to fund costs related to recreational facilities; modify pro-
visions for allowable change orders; provide additional exemp-
tions from having to obtain commission approval of contract tax
obligations and impact fees; add provisions regarding districts
and water supply corporations’ (WSCs’) requiring connection to
their wastewater collection systems; delete the requirement that
a district provide evidence that it has held a hearing when seek-
ing approval of a fire plan; readopt requirements for applications
for extension of time to sell bonds; repeal or delete unnecessary
rules; and correct and clarify the rules.
Further, because this rulemaking is the lead rulemaking to
amend §293.11 (concerning information required to accompany
applications for creation of districts), it accommodates a sep-
arate rulemaking involving groundwater conservation districts
(GCDs) under SB 2, Rule Log Number 2001-094- 294-WT
(SB 2, Article 2, §§2.22 - 2.57: Groundwater Conservation
Districts), by amending §293.11 to exclude GCDs from the
scope of §293.11. The separate rulemaking proposes to
consolidate virtually all aspects of Chapter 293 affecting GCDs
into Subchapter C and rename that subchapter as "Special
Requirements for Groundwater Conservation Districts." The
proposal for that rulemaking was published in the May 10, 2002
issue of the Texas Register (27 TexReg 3939).
SECTION BY SECTION DISCUSSION
Section 293.1, Objective and Scope of Rules; Meaning of Cer-
tain Words
Adopted §293.1 reflects the agency name change from Texas
Natural Resource Conservation Commission to the Texas Com-
mission on Environmental Quality, effective September 1, 2002.

Section 293.11, Information Required to Accompany Applica-
tions for Creation of Districts
Adopted §293.11 is amended for those districts that provide
potable water or sewer service to household users to specify
that a petition for creation may include a request for approval
of a fire plan, in accordance with SB 1444, Article 23, which
amends TWC, §49.351, and to specify associated additional
application requirements. Section 293.11 is also amended to
reflect that a certificate indicating the owners and tax valuation
of land within a proposed district is to be provided by the CAD
and not the county tax assessor to reflect the actual practice
that this information is provided by the CAD. Section 293.11
is also amended to exclude GCDs from its scope. In separate
rulemaking published in the May 10, 2002 Texas Register (27
TexReg 3939), the commission proposes to consolidate virtually
all aspects of Chapter 293 affecting GCDs into Subchapter
C and rename that subchapter as "Special Requirements for
Groundwater Conservation Districts." The proposed new name
for Subchapter C is used when referring to this subchapter
in this rulemaking. Section 293.11(h)(11) is also amended to
correct cross-references. Other changes to §293.11 conform it
to Texas Register style requirements.
Section 293.42, Submitting of Documents and Order of Review
Adopted §293.42(e) was proposed to be amended to delete the
reference to bond applications on file at the time of the effective
date of the rules, as sufficient time has passed for all such bond
applications to have been processed, and to limit availability of
the expedited bond application review process to a district’s sec-
ond and subsequent issues. Commenters objected to the latter
proposed revision on the grounds that the high-quality thresh-
old set for applications to qualify for expedited review results in
reduced staff processing time and is therefore more efficient.
The commission agrees that submittal of complete applications
reduces staff review time and should be encouraged. Accord-
ingly, the commission will not adopt the proposed amendment to
§293.42(e). However, because the existing text of §293.42(e) is
no longer needed, the commission has deleted that subsection.
Section 293.44, Special Considerations; §293.46, Construction
Prior to Commission Approval; and §293.47, Thirty Percent of
District Construction Costs to be Paid by Developer
The adopted amendment to §293.44(a)(1) conforms a statutory
reference to Texas Register style requirements. Sections
293.44(b) and 293.47(d) are adopted with changes to the
proposed text in response to comments. Sections 293.46
and 293.47(a) are adopted without changes to the proposed
text. Adopted §293.44(b) and §293.47(d) distinguish between
developer and non-developer projects regarding district funding
of 70% or 100% of the costs of recreational facilities. The
amendments implement SB 1444, Article 24, which establishes
in TWC, Chapter 49, new Subchapter N, which allows all
districts subject to Chapter 49 to fund recreational facilities.
Adopted §293.47(g) is amended to clarify the financial guaran-
tee requirement to be consistent with the different types and
applicability of financial guarantees.
Section 293.51, Land and Easement Acquisition
Adopted §293.51(e) is amended to correct a reference to the ap-
plicable subsection that was changed in a previous rule revision.
Section 293.56, Requirements for Letters of Credit (LOC)
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The figure in adopted §293.56(e) is amended to reflect the
agency name change from Texas Natural Resource Conserva-
tion Commission to the Texas Commission on Environmental
Quality, effective September 1, 2002.
Section 293.59, Economic Feasibility of Project
Adopted §293.59(k) is amended to reflect that a certificate indi-
cating the valuation of land within a proposed district is to be pro-
vided by the CAD and not the tax assessor. The amendment re-
flects actual current practice that the certificates are provided by
the CAD. Section 293.59(l), concerning feasibility requirements
for second and subsequent bond issues, is clarified for ease of
interpretation without changing the intent.
Section 293.81, Change Orders
Adopted §293.81(1)(A) is amended to allow change orders to
construction projects to be issued, in aggregate, up to 10% of
the original contract amount. The amendment implements SB
1444, Article 17, which amends TWC, §49.273, to allow districts
greater flexibility in issuance of change orders. In response to
a comment, the commission has also revised the text of the
rule from the proposal to make it more consistent with TWC,
§49.273(i).
Section 293.87, Application for Extension of Time to Sell Bonds
The commission readopts §293.87, which establishes the re-
quirements for an application to extend the effective period of
the commission’s approval of a bond issue. Under §293.45(a),
a district must sell bonds within one year of the effective date of
the commission’s order approving the bonds, unless the execu-
tive director (ED) grants an extension of the time to sell bonds.
The commission originally adopted §293.87 in 1993. Due to an
oversight, however, the text of the rule was not filed with the Sec-
retary of State. To correct that omission, the commission read-
opts the rule with substantially the same text as was adopted by
the commission in 1993.
Section 293.89, Contract Tax Obligations
Adopted §293.89(a) is amended to reflect that a district is not
required to obtain commission approval of contract taxes levied
by a district to pay for its share of bonds issued by a municipal-
ity. The amendment implements HB 2994 and SB 1444, Article
7, which amends TWC, §49.108, and HB 2912, §20.02 and SB
2, §2.58, which amend TWC, §51.149, to allow for certain con-
tract tax obligations to be exempt from commission review. Addi-
tional amendments to subsections (a) and (b) conform the rules
to Texas Register style requirements. Subsection (c), relating to
contract tax obligations, is amended to clarify the applicability of
the commission’s feasibility rules in §293.59.
Section 293.103, Form of Notice for Name Change
The figure in adopted §293.103 is amended to reflect the agency
name change from Texas Natural Resource Conservation Com-
mission to the Texas Commission on Environmental Quality. The
effective date of district’s name change in the example in the fig-
ure was also changed.
Section 293.113, District andWater Supply Corporations Author-
ity Over Wastewater Facilities
Adopted new §293.113 is added to describe when a district or
WSC can prohibit on-site wastewater facilities, what a district or
WSC is required to do if it prohibits such facilities, and to es-
tablish requirements concerning reimbursement of wastewater
collection facility costs to connect to a district or WSC’s system.

The new section implements SB 1444, Article 15, which amends
TWC, §49.234 to grant districts andWSCs authority over installa-
tion of private on-site wastewater facilities and requires districts
and WSCs to reimburse certain centralized wastewater collec-
tion system costs if private on-site facilities are prohibited.
Section 293. 121, Approval of Fire Department Projects
Section 293.121 is repealed. In a concurrent rulemaking that
appears in this issue of the Texas Register, the commission is
adopting an amendment to §50.131 to delegate to the ED au-
thority to approve fire plans on behalf of the commission. That
amendment is adopted to implement SB 1444, Article 8, which
amended TWC, §49.351 to delete the requirement that the com-
mission hold a hearing on an application for approval of a fire
plan. An effect of eliminating the hearing requirement in TWC,
§49.351 is to enable the commission to delegate approval of fire
department plans to the ED. As a result of the amendment to
§50.131, the provisions in §293.121 concerning the responsibil-
ities of the commission and the ED with respect to fire plans are
no longer needed.
Section 293.123, Application Requirements for Fire Department
Plan Approval
Adopted §293.123 is amended by deletion of the requirement
that a district provide evidence of a hearing, in which any per-
son residing in a district could present testimony for or against
the proposed fire plan and/or any associated contract, with other
application materials. The amendment implements SB 1444, Ar-
ticle 8, which amended TWC, §49.351 to delete the requirement
to hold a hearing.
Section 293.171, Definitions of Terms
Adopted §293.171 is amended by adding paragraph (1)(C) to re-
flect that a district is not required to obtain commission approval
of charges or fees for retail or wholesale service on land that at
the time of platting was not being provided with water or waste-
water service by the district. The amendment implements SB
1444, Article 12, which amends TWC, §49.212 to exempt cer-
tain fees charged by a district from commission review. Other
changes to §293.171 clarify the rule.
Section 293.201, District Acquisition of Road Utility District Pow-
ers
Adopted §293.201(a) is amended to change the name of the
agency from Texas Natural Resource Conservation Commission
to the Texas Commission on Environmental Quality, effective
September 1, 2002.
Section 293.202, Application Requirements for Commission Ap-
proval
Adopted §293.202 is amended to change the name of the
agency from Texas Natural Resource Conservation Com-
mission to the Texas Commission on Environmental Quality,
effective September 1, 2002.
FINAL REGULATORY IMPACT ANALYSIS
The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the Texas Government
Code. "Major environmental rule" means a rule, the specific
intent of which, is to protect the environment or reduce risks
to human health from environmental exposure and that may
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adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the
state. The adopted rules concern commission administration
and oversight of water districts and WSCs and their allowable
activities, including requirements applicable to financial instru-
ments such as bonds. The rules incorporate new legislative
requirements and provide for regulatory consistency. The rules
will not affect in a material way the economy, a sector of the
economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
Further, this rulemaking does not meet the applicability criteria
of a "major environmental rule" because the adopted rules do
not exceed a standard set by federal law, exceed an express
requirement of state law, or exceed a requirement of a delega-
tion agreement. Specifically, the adopted rules do not exceed
a standard set by federal law nor exceed a requirement of a
federal delegation agreement or contract, because no federal
law or federal delegation agreement or contract applies to the
rulemaking. The rules are not adopted solely under the general
rulemaking authority of the commission but also under TWC,
§§5.122, 49.234, 49.351, and Texas Local Government Code,
§395.080, and were specifically developed also to implement
TWC, §§36.011, 36.013, 36.015, 49.108, 49.181, 49.212,
49.273, Chapter 49, Subchapter N, §51.149, §54.014, and HB
2912, §18.01, 77th Legislature, 2001, and the adopted rules do
not exceed the express requirements of those state statutes.
TAKINGS IMPACT ASSESSMENT
The commission performed a assessment of the adopted rule-
making pursuant to Texas Government Code, §2007.043. The
specific purpose of the rulemaking is to implement applicable re-
quirements of SB 2, SB 1444, HB 2994, and HB 2912, 77th Leg-
islature, 2001, concerning commission administration and over-
sight of water districts, and correct and clarify the rules. The
adopted rulemaking would advance this specific purpose by al-
lowing a fire plan to be approved at the time of district creation;
requiring certificates of land ownership and value to be provided
by a CAD in lieu of the county tax assessor; adding provisions to
allow districts to fund costs related to recreational facilities; modi-
fying provisions for allowable change orders; readopting require-
ments for applications for extension of time to sell bonds; provid-
ing additional exemptions from having to obtain commission ap-
proval of contract tax obligations and impact fees; adding provi-
sions regarding districts and WSCs’ requiring connection to their
wastewater collection systems; deleting the requirement that a
district provide evidence that it has held a hearing when seek-
ing approval of a fire plan; repealing or deleting unnecessary
rules; and clarifying certain rules. Promulgation and enforce-
ment of these rules will not burden private real property because
the actions that are required by the rulemaking relate primarily
to administration of water districts by the commission including
requirements applicable to financial instruments such as bonds.
Private real property is not subject to these rules. Therefore, this
rulemaking will not constitute a takings under Texas Government
Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the adopted rulemaking for consis-
tency with the Texas Coastal Management Program (CMP)
goals and policies in accordance with the regulations of the
Coastal Coordination Act of 1991, as amended (Texas Natural

Resources Code, §§33.201 et seq.) and found that the rule-
making identified in the Act’s Implementation Rules, 31 TAC
§505.11(b), relating to Actions and Rules Subject to the Coastal
Management Program, or may affect an action/authorization
identified in §505.11(a)(6), and, therefore, requires that appli-
cable goals and policies of the CMP be considered during the
rulemaking process.
The commission determined that the adopted rules are included
under 31 TAC §505.22 and found that the adopted rulemaking
is consistent with the applicable CMP goals and policies. CMP
goals applicable to the adopted rules include the goal to ensure
sound management of all coastal resources by allowing for com-
patible economic development and multiple human uses of the
coastal zone. While these adopted rules do not specifically reg-
ulate location or type of development allowed, Chapter 293 pro-
vides requirements for developers and for water districts. Sec-
tion §505.11 provides the actions and rules that are subject to the
CMP. Among the list is the creation of a special purpose district
or approval of bonds to construct infrastructure on coastal barri-
ers. As the adopted rules will be effective throughout the state,
the CMP policy is applicable. CMP policies applicable to the
adopted rules include the administrative policy requiring appli-
cants to provide information necessary for an agency to make an
informed decision on a proposed action listed in §505.11 and the
standards related to the development of infrastructure on coastal
barriers set out in 31 TAC §505.14(m).
The adopted rules do not alter the allowable location, standards,
or stringency of requirements for infrastructure on coastal bar-
riers. The specific purpose of the adopted rules is to adopt
new requirements relating to the administration of water districts
and the commission’s supervision over their actions under TWC,
Chapters 36, 49, 51, 54, 55, 58, 59, and 65, particularly as
amended by SB 2, SB 1444, HB 2994, and HB 2912, 77th Leg-
islature, 2001. The rules will substantially advance this specific
purpose. Specifically, the adopted rules would allow a fire plan
to be approved at the time of district creation; require certificates
of land ownership and value to be provided by a CAD in lieu
of the county tax assessor; add provisions to allow districts to
fund costs related to recreational facilities; readopt requirements
for applications for extension of time to sell bonds; modify pro-
visions for allowable change orders; provide additional exemp-
tions from having to obtain commission approval of contract tax
obligations and impact fees; add provisions regarding districts
and WSCs’ requiring connection to their wastewater collection
systems; delete the requirement that a district provide evidence
that it has held a hearing when seeking approval of a fire plan;
repeal or delete unnecessary rules; and correct and clarify the
rules.
Promulgation and enforcement of these adopted rules will not
violate or exceed any standards identified in the applicable CMP
goals and policies because the rules are consistent with these
CMP goals and policies, because these rules do not create or
have a direct or significant adverse effect on any coastal natural
resource areas, and because the adopted rules do not alter the
allowable location, standards, or stringency of the requirements
for infrastructure on coastal barriers.
PUBLIC COMMENT
A public hearing was not held on this rulemaking. The commis-
sion received written comments from the following five organiza-
tions: Akin, Gump, Strauss, Hauer & Feld, L.L.P. (Akin-Gump);
Vinson & Elkins (V & E); Houston Real Estate Council (HREC);
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Pate Engineers (Pate); and Association of Water Board Direc-
tors-Texas (AWBD-Texas).
RESPONSE TO COMMENTS
Section 293.42 - Submitting of Documents and Order of Review
V & E commented that the expedited review process for bond
applications is beneficial and should be retained in its current
form because it results in higher quality applications and reduces
commission staff time in reviewing a bond application. V & E also
argued that first bond issues are the best candidates for expe-
dited review because the feasibility analysis is simpler. V & E
urged, therefore, that the proposed revision to exclude first bond
issues from the expedited process be deleted. HREC concurred
with V & E’s comments and, in addition, commented that the ex-
pedited review process has provided efficiencies and should not
be limited. Pate Engineers and AWBD-Texas commented that
the expedited review process for bond applications requires a
district to spend more time preparing an application, saves com-
mission staff time in reviewing an application, and provides other
benefits and that the proposed revision to exclude first bond is-
sues from the expedited process should therefore be deleted.
RESPONSE
The commission concurs that first bond issues should be re-
tained as part of the expedited review process. Accordingly, first
bond issue applications will not be excluded as originally pro-
posed. Commission staff will continue to work with the regulated
community to insure that high quality expedited review applica-
tions are submitted. Because the existing text in §293.42(e) is
no longer needed, the commission is deleting that subsection.
Section 293.44 - Special Considerations; specifically as regards
Recreational Facilities; §293.46 - Construction Prior to Commis-
sion Approval; §293.47 - Thirty Percent of District Construction
Costs To Be Paid by Developers
Akin-Gump commented that recreational facilities should not be
subject to a 30% developer contribution requirement, and that
the rules should be modified to allow 100% funding to encour-
age construction of recreational facilities. V & E commented
that in practice recreational facilities are not developer projects,
that the funding of recreational facilities is initiated by district
residents in completely, or nearly completely, built-out districts,
and that no changes to §§293.44, 293.46, and 293.47 should
be made regarding recreational facilities because these facilities
are not generally financed with bonds. HREC commented that
the vast majority of recreational facilities projects in the Hous-
ton area are resident-driven, and expressed opposition to any
effort to require developers to contribute toward recreational fa-
cilities. Pate Engineers and AWBD-Texas commented that pro-
posed §293.47(d)(12) should be deleted because developers
may not benefit from improvements and because developed dis-
tricts can already receive an exemption to the 30% developer
participation requirement under a ten to one debt to assessed
valuation ratio.
RESPONSE
The commission disagrees with the comment that no changes
should be made to the bond rules with respect to recreational
facilities. The applicable statutes allow districts to finance recre-
ational facilities with revenue bonds, which are generally subject
to commission review. The commission does agree that the bond
rules concerning recreational facilities should clearly distinguish

between developer and non-developer projects. The commis-
sion recognizes that in certain parts of the state the existing sit-
uation may be that well established districts initiate recreational
facilities, without the involvement of a developer. However, the
commission also anticipates that even though in the past devel-
opers were not reimbursed for recreational facilities, the revisions
to the TWC may encourage developers to seek reimbursement
from districts for recreational facilities. Commission staff has re-
ceived inquiries about districts reimbursing developers for recre-
ational facilities, and a bond application has been filed, which
includes funding of recreational facilities. Further, districts will
have the option to reimburse 100% of the costs if requirements
under §293.47 are met, similar to what is available for water,
wastewater, and drainage facilities. Sections 293.44 and 293.47
have been revised to distinguish between developer reimburse-
ment and district initiated projects.
Section 293.81 - Change Orders
V & E commented that the wording of the rule regarding eligibil-
ity of change orders should be modified to reflect TWC, §49.273,
and that modifications should be made to the change order rules
regarding when commission approval is needed. HERC con-
curred in these comments.
RESPONSE
The commission agrees with the proposed change to §293.81(1)
to reflect a reference to the original contract price, which is con-
sistent with TWC, §49.273(i). However, 293.81(1) is not modi-
fied to delete the word "only" because the word "only" reflects
wording in TWC, §49.273(i). Revisions to §293.81(2) or (3) are
beyond the scope of the current rulemaking and are more appro-
priately addressed in a future rulemaking.
Section 293.89 - Contract Tax Obligations
Pate and AWBD-Texas commented that contract tax applica-
tions should only be subject to the combined projected and com-
bined no-growth tax rate limits in the commission’s feasibility
rules (§293.59) because some portions of the feasibility rules
are appropriate for bonds, but not for contract taxes and could
put a district in a "catch 22" situation by requiring, for example,
a district to have installed central water capacity prior to seeking
commission approval in a circumstance where a contract tax to
fund such installation cannot be executed until approved by the
commission.
RESPONSE
The commission has made no change to the proposed text in re-
sponse to these comments. The current rule addresses the var-
ied contract tax applications that could be submitted and the pro-
posed revision gives an applicant the option to request a waiver
of feasibility rules provisions for good cause.
Other Comments
V & E, HERC, and Pate commented that an expedited process
for district creation applications should be established.
RESPONSE
This proposal is beyond the scope of this rulemaking. However,
the commission agrees that an expedited review process for dis-
trict creation applications merits study and may be an appropri-
ate subject for a future rulemaking.
SUBCHAPTER A. GENERAL PROVISIONS
30 TAC §293.1
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STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt and
enforce rules necessary to carry out its powers and duties
under the laws of this state. The amendments to §293.11 and
§293.123 and the repeal of §293.121 are also adopted under
TWC, §49.351, as amended by SB 1444, 77th Legislature,
2001, which requires the commission to adopt rules under
which fire plans will be considered for approval. New §293.113
is also adopted under TWC, §49.234, as added by SB 1444,
77th Legislature, 2001, which requires the commission to adopt
rules concerning the reimbursement of the costs to connect to
a district’s or WSC’s wastewater system under certain circum-
stances where the district or corporation has prohibited the
installation of private on-site wastewater facilities. The repeal of
§293.121 is also adopted under TWC, §5.122, which provides
that the commission may adopt rules to delegate to the ED the
authority to act on uncontested matters. The amendment to
§293.171 is also adopted under Texas Local Government Code,
§395.080(b), which requires the commission to adopt rules for
reviewing petitions for approval of district impact fees.
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt and
enforce rules necessary to carry out its powers and duties under
the laws of this state.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206021
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER B. CREATION OF WATER
DISTRICTS
30 TAC §293.11
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt and
enforce rules necessary to carry out its powers and duties under
the laws of this state; and §49.351, as amended by SB 1444,
77th Legislature, 2001, which requires the commission to adopt
rules under which fire plans will be considered for approval and
allows a fire plan to be considered at the same time as an appli-
cation for district creation.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206022
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER E. ISSUANCE OF BONDS
30 TAC §§293.42, 293.44, 293.46, 293.47, 293.51, 293.56,
293.59
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt and
enforce rules necessary to carry out its powers and duties under
the laws of this state.
§293.42. Submitting of Documents and Order of Review.

(a) Applicants shall submit all of the required data at one time
in one package. Applications may be returned for completion if they
do not satisfy the requirements and conform to the bond application
report format.

(b) Applicants may qualify for an expedited reviewwhich enti-
tles them to a commitment from staff to have a completedmemorandum
to the commission within 60 calendar days following submission of the
application. In order to qualify for this expedited review, the applicant
must submit a bond application that complies with §293.43 of this title
(relating to Application Requirements). The district’s bond counsel,
engineer, and financial advisor must also sign a certificate which is
worded as shown on the form provided by the executive director. The
certificate must state that the district’s bond counsel, engineer, and fi-
nancial advisor have reviewed the bond application, that the application
is accurate and complete, that the application includes specific docu-
ments identified on the form, and that the district’s financial status has
reached the thresholds provided in §293.59 of this title (relating to Eco-
nomic Feasibility of Project) as shown by its existing assessed valuation
and completion of facilities. If the executive director finds the docu-
mentation to be insufficient, the application will not be expedited and
an administrative review letter will be sent. A bond applicant that seeks
conditional approval on the basis of receiving an acceptable credit rat-
ing or credit enhanced rating as provided in §293.47(b)(4) and (5) and
(c) of this title (relating to Thirty Percent of District Construction Costs
To Be Paid by Developer) may qualify for expedited review. A bond
applicant that seeks approval on the basis of a ratio of debt to certified
assessed valuation of 10% or less must provide evidence of that ratio
as provided in §293.47(b)(3) of this title to qualify for the expedited
review.

(c) Applicants may qualify for an expedited review which en-
titles them to a commitment from staff to have a completed memoran-
dum to the commission within 45 calendar days following submission
of the application. If the executive director finds the documentation to
be insufficient, the application will not be expedited and an adminis-
trative review letter will be sent. In order to qualify for this expedited
review, the applicant must submit a bond application that includes all
of the items listed in §293.43 of this title and the following:
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(1) a certificate signed by the district’s president, engineer,
financial advisor, and bond counsel, which is worded as shown on the
form provided by the executive director, which states that less than
20% of the total land area in the district is undeveloped with under-
ground facilities, that the facilities contained in the bond application
are for water plant facilities, wastewater treatment plant facilities, ma-
jor lines to or between such facilities, remote water wells, or for any im-
provement necessary to serve development in the district as described
in §293.83(c)(3) of this title (relating to District Use of Surplus Funds
for any Purpose and Use of Maintenance Tax Revenue for Certain Pur-
poses), that no funds are being expended for developer facilities as de-
scribed in §293.47(d) of this title and no funds are being used to reim-
burse a developer as described in Texas Water Code, §49.052(d), that
the district expects to have a no-growth tax rate of $0.75 or less calcu-
lated in accordance with §293.59(d) of this title after issuance of the
proposed bonds, and that the district is legally authorized to issue the
bonds;

(2) a debt service schedule and related cash flow schedule
showing a no-growth tax rate as defined in §293.59(d) of this title of
$0.75 or less; and

(3) a certificate of assessed valuation or estimated assessed
valuation as defined by §293.59(d) of this title reflecting a value suffi-
cient to support the no-growth tax rate in paragraph (2) of this subsec-
tion.

(d) A bond application that does not qualify for an expedited
review pursuant to subsection (b) or (c) of this section may not become
eligible for expedited review unless the applicant requests withdrawal
of the pending application in writing and resubmits the filing fee and
completed certificate in accordance with subsection (b) or (c) of this
section. For the purposes of this subsection, a new receipt date will
be assigned and the time requirements of subsection (b) and (c) of this
section shall commence upon the date of submission of the signed cer-
tificate.

§293.44. Special Considerations.
(a) Developer projects. The following provisions shall apply

unless the commission, in its discretion, determines that application to
a particular situation renders an inequitable result.

(1) A developer project is a district project which provides
water, wastewater or drainage service for property owned by a devel-
oper of property in the district, as defined by TexasWater Code (TWC),
§49.052(d).

(2) Except as permitted pursuant to paragraph (8) of this
subsection, the costs of joint facilities that benefit the district and oth-
ers should be shared on the basis of benefits received. Generally, the
benefits are the design capacities in the joint facilities for each partic-
ipant. Proposed cost sharing for conveyance facilities should account
for both flow and inflow locations.

(3) The cost of clearing and grubbing of district facilities
easements that will also be used for other facilities that are not eligible
for district expenditures, such as roads, gas lines, telephone lines, etc.,
should be shared equally by the district and the developer, except where
unusually wide road or street rights-of-way or other unusual circum-
stances are present, as determined by the commission. The district’s
share of such costs is further subject to any required developer contri-
bution pursuant to §293.47 of this title (relating to Thirty Percent of
District Construction Costs to be Paid by Developer). The applicabil-
ity of the competitive bidding statutes and/or regulations for clearing
and grubbing contracts let and awarded in the developer’s name shall
not apply when the amount of the estimated district share, including
any required developer contribution does not exceed 50% of the total
construction contract costs.

(4) A district may finance the cost of spreading and com-
pacting of fill in areas that require the fill for development purposes,
such as in abandoned ditches or floodplain areas, only to the extent nec-
essary to dispose of the spoil material (fill) generated by other projects
of the district.

(5) The cost of any clearing and grubbing in areas where fill
is to be placed should not be paid by the district unless the district can
demonstrate a net savings in the costs of disposal of excavatedmaterials
when compared to the estimated costs of disposal off site.

(6) When a developer changes the plan of development re-
quiring the abandonment or relocation of existing facilities, the district
may pay the cost of either the abandoned facilities or the cost of re-
placement facilities, but not both.

(7) When a developer changes the plan of development re-
quiring the redesign of facilities that have been designed, but not con-
structed, the district may pay the cost of the original design or the cost
of the redesign, but not both.

(8) A district shall not finance the pro rata share of over-
sized water, sewer or drainage facilities to serve areas outside the dis-
trict unless:

(A) such oversizing:

(i) is required by or represents the minimum approv-
able design sizes prescribed by local governments or other regulatory
agencies for such applications;

(ii) does not benefit out-of-district land owned by
the developer;

(iii) does not benefit out-of-district land currently
being developed by others; and

(iv) the district agrees to use its best efforts to re-
cover such costs if a future user outside the district desires to use such
capacity; or

(B) the district has entered into an agreement with the
party being served by such oversized capacity which provides adequate
payment to the district to pay the cost of financing, operating and main-
taining such oversized capacity; or

(C) the district has entered into an agreement with the
party to be served or benefitted in the future by such oversized capacity,
which provides for contemporaneous payment by such future user of
the incremental increase in construction and engineering costs attrib-
utable to such oversizing and which, until the costs of financing, con-
struction, operation and maintenance of such oversized facilities are
prorated according to paragraph (2) of this subsection, provides that

(i) the capacity or usage rights of such future user
shall be restricted to the design flow or capacity of such oversized fa-
cilities multiplied by the fractional engineering and construction costs
contemporaneously paid by such future user, and

(ii) such future user shall pay directly allocable op-
eration and maintenance costs proportionate to such restricted capacity
or usage rights.

(9) Railroad, pipeline, or underground utility relocations
that are needed because of road crossings should not be financed by the
district; however, if such relocations result from a simultaneous district
project and road crossing project, then such relocation costs should be
shared equally. The district’s share of such costs is further subject to
any required developer contribution pursuant to §293.47 of this title.

(10) Engineering studies, such as topographic surveys, soil
studies, fault studies, boundary surveys, etc., that contain information
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that will be used both for district purposes and for other purposes, such
as roadway design, foundation design, land purchases, etc., should be
shared equally by the district and the developer, unless unusual circum-
stances are present as determined by the commission. The district’s
share of such costs is further subject to any required developer contri-
bution pursuant to §293.47 of this title.

(11) Land planning, zoning and development planning
costs should not be paid by the district, except for conceptual land use
plans required to be filed with a city as a condition for city consent to
creation of the district.

(12) The cost of constructing lakes or other facilities that
are part of the developer’s amenities package should not be paid by
the district. The cost of combined lake and detention facilities should
be shared with the developer on the basis of the volume attributable
to each use, and land costs should be shared on the same basis, unless
the district can demonstrate a net savings in the cost of securing fill
and construction materials from such lake or detention facilities, when
compared to the costs of securing such fill or construction materials
off-site for another eligible project.

(13) Bridge and culvert crossings shall be financed in ac-
cordance with the following provisions.

(A) The costs of bridge and culvert crossings needed to
accommodate the development’s road system shall not be financed by
a district unless such crossing consists of one or more culverts with a
combined cross-sectional area of not more than nine square feet. The
district’s share shall be subject to the developer’s 30% contribution as
may be required by §293.47 of this title.

(B) Districts may fund the costs of bridge and culvert
crossings needed to accommodate the development’s road system that
are larger than those specified in subparagraph (A) of this paragraph
which cross channels other than natural waterways with defined bed
and banks and are necessary as a result of required channel improve-
ments subject to the following limitations:

(i) the drainage channel construction or renovation
must benefit property within the district’s boundaries;

(ii) the costs shall not exceed a pro rata share based
on the percent of total drainage area of the channel crossed, measured at
the point of crossing, calculated by taking the total cost of such bridge
or culvert crossing multiplied by a fraction, the numerator of which is
the total drainage area located within the district upstream of the cross-
ing, and the denominator of which is the total drainage area upstream
of the crossing;

(iii) the district shall be responsible for not more
than 50% of the pro rata share as calculated under this subsection,
subject to the developer’s 30% contribution as may be required by
§293.47 of this title.

(C) The cost of replacement of existing bridges and cul-
verts not constructed or installed by the developer, or the cost of new
bridges and culverts across existing roads not financed or constructed
by the developer, may be financed by the district, except that any costs
of increasing the traffic carrying capacity of bridges or culverts shall
not be financed by the district.

(14) In evaluating district construction projects, including
those described in paragraphs (1) - (12) of this subsection, primary
consideration shall be given to engineering feasibility and whether the
project has been designed in accordance with good engineering prac-
tices, notwithstanding that other acceptable or less costly engineering
alternatives may exist.

(15) Bond issue proceeds will not be used to pay or reim-
burse consultant fees for the following:

(A) special or investigative reports for projects which,
for any reason, have not been constructed and, in all probability, will
not be constructed;

(B) fees for bond issue reports for bond issues consist-
ing primarily of developer reimbursable and approved by the commis-
sion but which are no longer proposed to be issued;

(C) fees for completed projects which are not and will
not be of benefit to the district;

(D) provided, however, that the foregoing limitations
shall not apply to regional projects or special or investigative reports
necessary to properly evaluate the feasibility of alternative district
projects.

(16) Bond funds may be used to finance costs and expenses
necessarily incurred in the organization and operation of the district
during the creation and construction periods as follows:

(A) Such costs were incurred or projected to incur dur-
ing creation, and/or construction periods which includes periods during
which the district is constructing its facilities or there is construction by
third parties of above ground improvements within the district.

(B) Construction periods do not need to be continuous;
however, once reimbursement for a specific time period has occurred,
expenses for a prior time period are no longer eligible. Payment of ex-
penses during construction periods is limited to five years in any single
bond issue.

(C) Any reimbursement to a developer with bond funds
is restricted to actual expenses paid by the district during the same five
year period for which application is made pursuant to this subsection.

(D) The district may pay interest on the advances under
this paragraph. Section 293.50 of this title (relating to Developer In-
terest Reimbursement) applies to interest payments for a developer and
such payments are subject to a developer reimbursement audit.

(17) In instances where creation costs to be paid from bond
proceeds are determined to be excessive, the executive director may re-
quest that the developer submit invoices and cancelled checks to deter-
mine whether such creation costs were reasonable and customary and
necessary for district creation purposes. Such creation costs shall not
include planning, platting, zoning, other costs prohibited by paragraphs
(10) and (14) of this subsection, and other matters not directly related
to the district’s water, sewage, and drainage system, even if required
for city consent.

(18) The district shall not purchase, pay for, or reimburse
the cost of facilities, either completed or incomplete, from which it has
not and will not receive benefit, even though such facilities may have
been at one time required by a city or other entity having jurisdiction.

(19) The district shall not enter into any binding contracts
with a developer which compel the district to become liable for costs
above those approved by the commission.

(20) A district shall not purchase more water supply or
wastewater treatment capacity than is needed to meet the foreseeable
capacity demands of the district, except in circumstances where:

(A) lease payments or capital contributions are required
to be made to entities owning or constructing regional water supply or
wastewater treatment facilities to serve the district and others;

(B) such purchases or leases are necessary to meet min-
imum regulatory standards; or
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(C) such purchases or leases are justified by considera-
tions of economic or engineering feasibility.

(21) The district may finance those costs, including miti-
gation, associated with flood plain regulation and wetlands regulation,
attributable to the development of water plants, wastewater treatment
plants, pump and lift stations, detention/retention facilities, drainage
channels, and levees. The district’s share shall not be subject to the de-
veloper’s 30% contribution as may be required by §293.47 of this title.

(22) The district may finance those costs associated with
endangered species permits. Such costs shall be shared between the
district and the developer with the district’s share not to exceed 70%
of the total costs unless unusual circumstances are present as deter-
mined by the commission. The district’s share shall not be subject to
the developer’s 30% contribution under §293.47 of this title. For pur-
poses of this subsection, "endangered species permit" means a permit
or other authorization issued under §7 or §10(a) of the federal Endan-
gered Species Act of 1973, 16 United States Code, §1536 and §1539(a).

(23) The district may finance 100% of those costs associ-
ated with federal stormwater permits. The district’s share shall be sub-
ject to the developer’s 30% contribution as may be required by §293.47
of this title. For purposes of this subsection, "federal stormwater per-
mit" means a permit for stormwater discharges issued under the federal
Clean Water Act, including National Pollutant Discharge Elimination
System permits issued by EPA and Texas Pollutant Discharge Elimina-
tion System permits issued by the commission.

(b) All projects.

(1) The purchase price for existing facilities not covered by
a preconstruction agreement or otherwise not constructed by a devel-
oper in contemplation of resale to the district or if constructed by a
developer in contemplation of resale to the district and the cost of the
facilities is not available after demonstrating a good faith effort to locate
the cost records should be established by an independent appraisal by
a registered professional engineer hired by the district. The appraised
value should reflect the cost of replacement of the facility less repairs
and depreciation taking into account the age and useful life of the fa-
cility and economic and functional obsolescence as evidenced by an
on-site inspection.

(2) Contract revenue bonds proposed to be issued by dis-
tricts for facilities providing water, sewer, or drainage, pursuant to con-
tracts authorized under Local Government Code, §402.014, or other
similar statutory authorization, will be approved by the commission
only when the city’s pro rata share of debt service on such bonds is
sufficient to pay for the cost of the water, sewer, or drainage facilities
proposed to serve areas located outside the boundaries of the service
area of the issuing district.

(3) When a district proposes to obtain water or sewer ser-
vice from a municipality, district, or other political subdivision and
proposes to use bond proceeds to compensate the providing political
subdivision for the water or sewer services on the basis of a capitalized
unit cost, e.g., per connection, per lot, or per acre, the commission will
approve the use of bond proceeds for such compensation under the fol-
lowing conditions:

(A) the unit cost is reasonable;

(B) the unit cost approximates the cost to the entity pro-
viding the necessary facilities, or providing entity has adopted a uni-
form service plan for such water and sewer services based on engineer-
ing studies of the facilities required; and

(C) the district and the providing entity have entered
into a contract which will:

(i) specifically convey either an ownership interest
in or a specified contractual capacity or volume of flow into or from
the system of the providing entity;

(ii) provide a method to quantify the interest or con-
tractual capacity rights;

(iii) provide that the term for such interest or con-
tractual capacity right is not less than the duration of thematurity sched-
ule of the bonds; and

(iv) contain no provisions which could have the ef-
fect of subordinating the conveyed interest or contractual capacity right
to a preferential use or right of any other entity.

(4) A district may finance those costs associated with recre-
ational facilities, as defined in TWC, §49.462, for all affected districts
and as also defined in TWC, §54.772, for municipal utility districts,
that benefit persons within the district. If financing involves reimburse-
ment to a developer of property in the district, as defined by TWC,
§49.052(d), the district’s share shall be subject to the developer’s 30%
contribution as may be required by §293.47 of this title. Otherwise, a
district’s financing of costs associated with recreational facilities shall
not be subject to the developer’s 30% contribution as may be required
by §293.47 of this title. In planning for and funding recreational facil-
ities, consideration is to be given to existing and proposed municipal
and/or county facilities as required by TWC, §49.465, and to the re-
quirement that bonds supported by ad valorem taxes may not be used
to finance recreational facilities, as provided by TWC, §49.464(a).

§293.47. Thirty Percent of District Construction Costs to be Paid by
Developer.

(a) It has been determined by experience that some portion of
the cost of district water, wastewater, drainage, and recreational facili-
ties in certain districts should be paid by a developer to insure the fea-
sibility of the construction projects of such districts. Accordingly, this
section applies to all districts except:

(1) a district which has a ratio of debt (including proposed
debt) to certified assessed valuation of 10% or less; provided, however,
that any bond issue proposed to be exempted on this basis must include
funds to provide sufficient capacity in facilities exempted in subsection
(d) of this section to serve all connections upon which the feasibility is
based or to be financed by the bond issue;

(2) a district which obtains an acceptable credit rating on
its proposed bond issue pursuant to the provisions hereof;

(3) a district which obtains a credit enhanced rating on its
proposed bond issue and which the executive director, in his discretion,
finds to be feasible and justified, based upon satisfactory evidence sub-
mitted by the district, without such developer contribution; or

(4) a district which has entered into a strategic partnership
agreement, interlocal agreement, or other contract with a political sub-
division or an entity created to act on behalf of a political subdivision
under which the political subdivision or other entity has agreed to pro-
vide sales and use taxes or other revenues generated by a project to the
district as consideration for the district’s development or acquisition of
water, wastewater, and drainage facilities and:

(A) water, sewer, drainage, and street and road con-
struction are complete in accordance with §293.59(k)(6)(A) - (E) of
this title (relating to Economic Feasibility of Project);

(B) the projected value of houses, buildings, and/or
other improvements are complete in accordance with §293.59(k)(7)
of this title;
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(C) the district can demonstrate a history of revenue
generated by the project;

(D) the district’s projected ad valorem tax rate neces-
sary to amortize the district’s debt at the district’s current assessed val-
uation after accounting for the contract payments pledged to the dis-
trict’s debt would be equal to or less than the projected ad valorem tax
rate for a district with an assessed valuation sufficient to qualify under
paragraph (1) of this subsection; and

(E) the district’s combined no-growth tax rate does not
exceed the amounts prescribed in §293.59(k)(11)(C) of this title.

(b) For purposes of this chapter, the following definitions shall
apply:

(1) Developer is as defined in Texas Water Code (TWC),
§49.052(d);

(2) Debt includes all outstanding bonds of the district, all
bonds approved by the commission and not yet sold (less such portions
thereof for which the authority to issue such bonds has lapsed or been
voluntarily canceled), all bonds of the district approved by other enti-
ties which are exempt from commission approval and not yet sold, all
proposed bonds with respect to which applications for project and bond
approvals are presently on file and pending with the commission, and
all outstanding bond anticipation notes which are not to be redeemed or
paid with proceeds derived from such pending bond application(s). If
more than one application for approval of project and bonds is pending,
the ratio of debt to value shall be calculated consecutively with respect
to each application in the order of filing of each application. For the
purpose of this subsection, the amount of such outstanding bond antic-
ipation notes shall be deemed to be the sum of:

(A) the principal amount of the bond anticipation notes;

(B) the accrued interest thereon; and

(C) all bond issuance costs relating to the refunding of
such bond anticipation notes, including capitalized interest.

(3) Certified assessed valuation is a certificate provided by
the central appraisal district in which the district is located either cer-
tifying the actual assessed valuation as of January 1, or estimating the
assessed valuation as of any other date.

(4) Acceptable credit rating is a rating of Baa3 or higher
fromMoody’s Investors Service, Inc., or BBB- or higher from Standard
and Poors Corporation or BBB- or higher from Fitch IBCA, which rat-
ing is obtained by the district independent of any municipal bond guar-
anty insurance, guarantee, endorsement, assurance, letter of credit, or
other credit enhancement technique furnished by or obtained through
any other party.

(5) Credit enhanced rating is a rating of Aa or higher from
Moody’s Investors Service, Inc. or AA or higher from Standard and
Poors Corporation, or AA or higher from Fitch IBCA, which rating is
obtained by the district by virtue of municipal bond guaranty insurance,
furnished by or obtained through any other party; provided, however,
that such municipal bond guaranty insurance shall be unconditional,
irrevocable, and in full force and effect for the scheduledmaturity of the
entire bond issue; and provided, further, that payment of the premium
on such municipal bond guaranty insurance shall not be made from
district funds except through the establishment of the interest rate or
premium or discount on such bonds.

(c) If a district anticipates receipt of a certified assessed val-
uation evidencing a debt ratio of 10% or less or an acceptable credit
rating, or a credit enhanced rating, as provided in subsection (a) of this

section, prior to the bond sale identified in the bond application be-
ing considered, the district may, at its discretion, request a conditional
waiver to the developer cost participation requirements of this section
as follows.

(1) At the time the district makes application for approval
of its project and bonds, the district may include a written request for
a conditional waiver of the 30% developer cost participation require-
ments of this section to be considered by the commission, which re-
quest shall specifically state on which basis the district requests such
waiver. The waiver request shall be accompanied by a written state-
ment from the district’s financial advisor stating that, in his opinion, the
district can reasonably be expected to qualify for either an acceptable
credit rating or a credit enhanced rating, and that the district financing
is feasible without the developer contribution.

(2) Except for districts which have achieved a debt ratio of
10% or less at the time of application, the cost summary in support of
any bond application proposed to be exempted by virtue of subsection
(a) of this section must show the district bond issue requirement, cash
flow, and tax rate with and without the developer contribution.

(3) If a conditional waiver is granted by the commission in
anticipation of the district obtaining an acceptable credit rating, a credit
enhanced rating, or a certified assessed valuation evidencing a ratio of
debt to certified assessed valuation of 10% or less, no bonds shall be
sold by the district unless such acceptable or enhanced credit rating is
obtained or such debt ratio is achieved.

(4) If a bond issue is approved on the basis of obtaining an
acceptable credit rating, and an acceptable credit rating is not obtained,
and if the district wishes to proceed with such bond issue on the basis
of an enhanced credit rating, the district shall not issue the bonds un-
less the district requests and obtains a commission order approving the
bonds to be sold with an enhanced credit rating and finding the financ-
ing to be feasible without the developer contribution.

(5) Upon request by the district, the commission order ap-
proving a bond issue without developer contribution may authorize an
alternative amount of bonds to be issued with developer contribution in
the event compliance with subsection (a) of this section is not achieved.
Such order may contain other conditions otherwise applicable to a bond
issue requiring developer contribution.

(d) Except as provided in subsection (a) of this section or in
the remaining provisions of this subsection, the developer shall con-
tribute to the district’s construction program an amount not less than
30% of the construction costs for all water, wastewater, drainage, and
recreational facilities, including attendant engineering fees and other
related expenses, with the following exemptions:

(1) wastewater treatment plant facilities, including site
costs;

(2) water supply, treatment and storage facilities, including
site costs;

(3) stormwater pump stations associated with levee sys-
tems, including site costs;

(4) that portion of water and wastewater lines from the dis-
trict’s boundary to the interconnect, source of water supply, or waste-
water treatment facility as necessary to connect the district’s system to
a regional, city, or another district’s system;

(5) pump stations and force mains located within the
boundaries of the district which directly connect the district’s waste-
water system to a regional trunkline or a regional plant, regardless of
whether such line or plant is located within or without the boundaries
of the district;
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(6) segments of water transmission or wastewater trunk
lines of districts or other authorities which are jointly shared or
programmed to be jointly shared between the district and another
political subdivision whether inside or outside of a participating
district or authority;

(7) water and wastewater lines serving or programmed to
serve 1,000 acres or more within the district;

(8) drainage channels, levees and other flood control facil-
ities and stormwater detention facilities, or contributions thereto, meet-
ing the requirements of §293.52 of this title (relating to Storm Water
Detention Facilities) or §293.53 of this title (relating to District Partic-
ipation in Regional Drainage Systems), and which are serving or are
programmed to serve either areas of 2,000 acres or more or, at the dis-
cretion of the commission, areas of less than 2,000 acres, as the com-
missionmay deem appropriate to encourage regional drainage projects.
Construction cost paid in lieu of such a contribution does not qualify
as an exemption unless the facility constructed is itself exempt;

(9) land costs for levees or stormwater detention facilities;
and

(10) alternate water supply interconnects between a district
and one or more other entities.

(11) lease payments for central plant capacity not included
in operating expenses; and

(12) the district’s financing of recreational facilities costs
that do not involve reimbursement to a developer of property in the
district as defined by TWC, §49.052(d).

(e) A developer will also be required to contribute toward con-
struction costs in districts which are within the limits of a city, except
for:

(1) facilities that were completed or under construction as
of December 1, 1986;

(2) districts previously created or in the process of creation
which, prior to December 1, 1986, have submitted petitions to the ex-
ecutive director requesting creation; or

(3) districts that are providing facilities and services on be-
half of, in lieu of, or in place of the city and which have contracted with
the city to receive rebates of 65% or more of the city taxes actually col-
lected on property located within the district.

(f) The developer’s contribution toward construction cost shall
be reduced by the amount that the developer is required by a city, state,
or federal regulatory agency to pay toward costs that are otherwise eli-
gible for district financing.

(g) The developer must enter into an agreement with the dis-
trict, secured by an escrow of funds in the name of the district, a letter of
credit or a deferral of reimbursement of bond funds owed (as provided
in subsection (k) of this section) prior to advertisement for sale of the
district’s bonds specifying that if the construction project is not com-
pleted because of the developer’s failure to pay its share of construction
costs and/or engineering costs within a reasonable and specified period
of time, the district may draw upon the financial guarantee to pay the
developer’s share of construction costs and/or engineering costs. The
agreement shall also provide that a default by the developer under the
agreement shall be deemed to have occurred if: the letter of credit is
not renewed for an additional year at least 45 days prior to its expiration
date; or the construction project has not been completed as certified by
the district’s engineer at least 45 days prior to its date of expiration. The
letter of credit must be from a financial institution meeting the qualifi-
cations and specifications as specified in §293.56 of this title (relating

to Requirements for Letters of Credit (LOC)), must be valid for a min-
imum of one year from the date of issuance, and should provide that
upon default by the developer under the agreement, the financial in-
stitution shall pay to the district, upon written notice by the district or
the executive director, the remaining balance of the letter of credit. Al-
though such letters of credit provide for payment to the district upon
notice by the executive director, the district remains solely responsi-
ble for the administration of such letters of credit and for assuring that
letters of credit do not expire prior to completion of the construction
project(s) specified therein.

(h) Actual payment of funds for the district’s construction
project shall be made by the developer to the district within 10
days following the developer’s receipt of billing. The developer’s
applicable share will be adjusted by the overruns or underruns on
developer participation items and will be shared by the developer at
the same percentage utilized in determining his initial contribution.

(i) The district (or district engineer) shall forward to the
commission’s executive director copies of the board approved monthly
construction contract pay estimates, engineering fee statements and/or
other adequate documentation reflecting payment of the developer’s
required contribution to construction and engineering costs.

(j) A district may submit other information and data to demon-
strate that all or any part of this section should not apply and/or request
that it be waived.

(k) If the bond issue includes funds owed the developer in an
amount which exceeds that amount required as the developer’s contri-
bution and the estimated costs of required street and road construction,
the district may request a waiver of the requirement of a letter of credit
if the developer enters into an agreement with the district whereby the
developer agrees to defer receipt of payment of a sufficient amount of
such owed funds until the facilities for which guarantees are required
have been completed and certified complete by the district’s engineer.
Any such agreement shall be made a part of the agreement required
by subsection (g) of this section if the funds are being withheld for the
developer 30% contribution of construction costs, and if appropriate,
such agreement shall be made part of the street and road construction
Agreement required by §293.48 of this title, if the funds are being with-
held for guaranteeing street and road construction costs.

§293.56. Requirements for Letters of Credit (LOC).

(a) Any LOC submitted as a financial guarantee for combined
amounts greater than $10,000 and less than $250,000 pursuant to these
rules must be from financial institutions whichmeet the following qual-
ifications:

(1) Qualifications for Banks.

(A) Must be federally insured;

(B) Sheshunoff rating must be ten or better; and

(C) Total assets must be at least fifty million dollars.

(2) Qualifications for Savings and Loan Associations.

(A) Must be federally insured; and

(B) Tangible capital must be at least:

(i) 1.5% of total assets if total assets are fifty million
dollars or more; or

(ii) Tangible capital must be at least 3.0% of total
assets if total assets are less than fifty million dollars; and

(C) Sheshunoff rating must be 30 or better.
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(b) Any LOC submitted as a financial guarantee for combined
amounts greater than $250,000 pursuant to these rules must be from
financial institutions which meet the following qualifications:

(1) Qualifications for Banks.

(A) Must be federally insured;

(B) Sheshunoff rating must be 30 or better; and

(C) Total assets must be at least seventy-five million
dollars.

(2) Qualifications for Savings and Loan Associations.

(A) Must be federally insured;

(B) Tangible capital must be at least:

(i) 3.0% of total assets and total assets must be sev-
enty-five million dollars or more; or

(ii) Tangible capital must be at least 5.0% of total
assets if total assets are less than seventy-five million dollars; and

(C) Sheshunoff rating must be 30 or better.

(c) All LOC’s must be valid for a minimum of one year
from the date of issuance and if the aggregrate amount of the LOC
is $100,000 or more, the LOC shall be held and administered in
an account for the benefit of the district by a bank corporate trust
department. The district shall authorize the agent to administer all
draws on the letter of credit including a final draw prior to the LOC
expiration date if the letter of credit is:

(1) not renewed for an additional year at least 45 days prior
to its date of expiration;

(2) not called upon in its entirety at least 30 days prior to
its date of expiration;

(3) not found to be unnecessary by the commission at least
45 days prior to its date of expiration; or

(4) no longer required because the construction project has
been completed as certified by the district’s engineer at least 45 days
prior to its date of expiration.

(d) Should the financial institution or agent deposit funds in
an account in the name of the district, the district shall not commit or
expend such funds until it has received written authorization from the
executive director.

(e) All LOC’s required pursuant to these rules must be ap-
proved by the commission staff.

(f) Form of letter of credit. The following form shall be used
as a letter of credit for the financial guarantee for utilities construction
and/or construction and paving of streets.
Figure: 30 TAC §293.56(f)

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206023

Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER G. OTHER ACTIONS
REQUIRING COMMISSION CONSIDERATION
FOR APPROVAL
30 TAC §§293.81, 293.87, 293.89
STATUTORY AUTHORITY
The amendments and readoption are adopted under TWC,
§5.103 and §5.105, which provide the commission with the
authority to adopt and enforce rules necessary to carry out its
powers and duties under the laws of this state.
§293.81. Change Orders.

A change order is a change in plans and specifications for construction
work that is under contract. For purposes of this section, a variation be-
tween estimated quantities and actual quantities or use of supplemental
items included in the bid where no change in plans and specifications
has occurred is not a change order.

(1) Districts are authorized to issue change orders subject
to the following conditions.

(A) Except as provided in this subparagraph, change or-
ders, in aggregate, shall not be issued to increase the original contract
price more than 10%. Additional change orders may be issued only in
response to:

(i) unanticipated conditions encountered during
construction;

(ii) changes in regulatory criteria; or

(iii) coordination with construction of other political
subdivisions or entities.

(B) All change orders must be in writing and executed
by the district and the contractor and approved by the district’s engi-
neer.

(2) No commission approval is required if the change order
is $25,000 or less. If the change order is more than $25,000, the exec-
utive director or his designated representative may approve the change
order. For purposes of this section, if either the total additions or total
deletions contained in the change order exceed $25,000, even though
the net change in the contract price will be $25,000 or less, approval
by the executive director is required.

(3) If the change order is $25,000 or less, a copy of the
change order signed by the contractor and an authorized representative
of the district shall be submitted to the executive director within ten
days of the execution date of the change order, together with any revised
construction plans and specifications approved by all agencies and enti-
ties having jurisdictional responsibilities, i.e. city, county, state, other,
if required.

(4) Applications for change orders requiring approval shall
include:

(A) a copy of the change order signed by an authorized
officer or employee of the district and the contractor, and a resolution
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or letter signed by the board president indicating concurrence in the
proposed change;

(B) revised construction plans and specifications
approved by all agencies and entities having jurisdictional responsibil-
ities, i.e., city, county, state, other, if required;

(C) a detailed explanation for the change;

(D) a detailed cost summary showing additions and/or
deletions to the approved plans and specifications, and new contract
price or cost estimate;

(E) a statement indicating amount and source of fund-
ing for the change in plans including how the available funds were gen-
erated;

(F) the number of utility connections added or deleted
by the change, if any;

(G) certification as to the availability and sufficiency of
water supply and wastewater treatment capacities to serve such addi-
tional connections;

(H) filing fee in the amount of $100; and

(I) other information as the executive director or the
commission may require.

(5) Copies of all changes in plans, specifications and sup-
porting documents for all water district projects will be sent directly to
the appropriate commission field office, simultaneously with the sub-
mittal of the documents to the executive director.

(6) Requirements relating to change orders shall also apply
to construction carried out in accordance with §293.46 of this title (re-
lating to Construction Prior to Approval), except commission approval
or disapproval will not be given. Change orders which are subject to
executive director approval will be evaluated during the bond applica-
tion review.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206024
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER I. DISTRICT NAME CHANGES
AND POSTING SIGNS
30 TAC §293.103
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt and
enforce rules necessary to carry out its powers and duties under
the laws of this state.
§293.103. Form of Notice for Name Change.

The following form may be used to provide notice of a name change
pursuant to §293.102(c) of this title (relating to District Name Change):
Figure: 30 TAC §293.103

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206025
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER J. UTILITY SYSTEM RULES
AND REGULATIONS
30 TAC §293.113
STATUTORY AUTHORITY
The new section is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt and
enforce rules necessary to carry out its powers and duties under
the laws of this state; and §49.234, as added by SB 1444, 77th
Legislature, 2001, which requires the commission to adopt rules
concerning the reimbursement of the costs to connect to a dis-
trict’s or WSC’s wastewater system under certain circumstances
where the district or corporation has prohibited the installation of
private on-site wastewater facilities.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206026
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER K. FIRE DEPARTMENT
PROJECTS
30 TAC §293.121
STATUTORY AUTHORITY
The repeal is adopted under TWC, §5.103 and §5.105, which
provide the commission with the authority to adopt and enforce
rules necessary to carry out its powers and duties under the
laws of this state; §5.122, which provides that the commission
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may adopt rules to delegate to the ED the authority to act on un-
contested matters; and §49.351, as amended by SB 1444, 77th
Legislature, 2001, which requires the commission to adopt rules
under which fire plans will be considered for approval.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206027
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
30 TAC §293.123
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt and
enforce rules necessary to carry out its powers and duties under
the laws of this state; and §49.351, as amended by SB 1444,
77th Legislature, 2001, which requires the commission to adopt
rules under which fire plans will be considered for approval.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206028
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER N. PETITION FOR APPROVAL
OF IMPACT FEES
30 TAC §293.171
STATUTORY AUTHORITY
The amendment is adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt and
enforce rules necessary to carry out its powers and duties un-
der the laws of this state; and Texas Local Government Code,
§395.080(b), which requires the commission to adopt rules for
reviewing petitions for approval of district impact fees.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206029
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER P. ACQUISITION OF ROAD
UTILITY DISTRICT POWERS BY MUNICIPAL
UTILITY DISTRICT
30 TAC §293.201, §293.202
STATUTORY AUTHORITY
The amendments are adopted under TWC, §5.103 and §5.105,
which provide the commission with the authority to adopt and
enforce rules necessary to carry out its powers and duties under
the laws of this state.
§293.201. District Acquisition of Road Utility District Powers.

(a) Texas Transportation Code, Chapter 441, authorizes a
district operating pursuant to the Texas Water Code, Chapter 54,
and which has the power to levy taxes to petition the Department of
Transportation, after first obtaining approval of the Texas Commission
on Environmental Quality, effective September 1, 2002, to acquire
the powers granted under said Texas Transportation Code, Chapter
441, to road utility districts. Texas Transportation Code, §441.051
requires the written consent of the landowners within the boundaries
of the district to be given to the governing board of the district to file a
petition with the Department of Transportation.

(b) Authority to add road utility district powers is also given
to municipal utility districts in Chapter 951, Acts of the 69th Legis-
lature, 1985, which added §54.234 and §54.235 to the Texas Water
Code. This section and §293.202 of this title (relating to Application
Requirements for Commission Approval) of this chapter will provide
the requirements for obtaining approval of the commission to petition
the Texas Department of Transportation for road utility district powers.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002.
TRD-200206030
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 12, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
CHAPTER 305. CONSOLIDATED PERMITS
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SUBCHAPTER M. WASTE TREATMENT
INSPECTION FEE PROGRAM
30 TAC §§305.501 - 305.507
The Texas Commission on Environmental Quality (commission)
adopts the repeal of Subchapter M, Waste Treatment Inspec-
tion Fee Program, §§305.501 - 305.507 without changes as
published in the April 26, 2002 issue of the Texas Register (27
TexReg 3512), and will not be republished.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE ADOPTED RULES
House Bill (HB) 2912, §§3.04 - 3.06, 77th Legislature, 2001
mandates the commission to consolidate the water quality as-
sessment fee (WQAF) and the waste treatment inspection fee
(WTF). The rulemaking will repeal the existing WTF program
provisions. These provisions with changes will be moved to and
adopted concurrently in this issue of the Texas Register new 30
TAC Chapter 21, Water Quality Fees.
SECTION BY SECTION DISCUSSION
Sections 305.501 - 305.507 are repealed because the WTF pro-
gram has been revised as a result of HB 2912, §§3.04 - 3.06.
The fees for this program are adopted in new Chapter 21.
FINAL REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225 because it does not meet the definition of a
"major environmental rule" as defined in the statute. A "major
environmental rule" means a rule, the specific intent of which,
is to protect the environment or reduce risks to human health
from environmental exposure and that may adversely affect in a
material way the economy, a sector of the economy, productivity,
competition, jobs, the environment, or the public health and
safety of the state or a sector of the state. The rulemaking does
not meet the definition of "major environmental rule" because it
is not specifically intended to protect the environment or reduce
risks to human health from environmental exposure. Instead,
the rulemaking is intended to repeal rules which must be revised
as a result of HB 2912, §§3.04 - 3.06 because the WTF is now
part of the water quality fee which will be in new Chapter 21.
Written comments on the draft regulatory impact analysis deter-
mination were solicited. No comments were received on the draft
regulatory impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission prepared a takings impact assessment for this
rulemaking pursuant to Texas Government Code, §2007.043.
The specific purpose of this rulemaking is to repeal rules which
were contained in Chapter 305 that became obsolete as a result
of HB 2912, §§3.04 - 3.06. The repeal of these rules will not bur-
den private real property because these rules will no longer be
used. The rules did not affect private real property, nor does the
repeal of these rules affect private real property.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM (CMP)
The commission reviewed the repeals and found that they are
identified in the Coastal Coordination Act Implementation Rules,
31 TAC §505.11(b)(2), relating to Actions and Rules Subject to

the Coastal Management Program, or would affect an action/au-
thorization identified in §505.11(a)(6), and would, therefore, re-
quire that goals and policies of the CMP be considered during
the rulemaking process.
The commission reviewed this rulemaking for consistency with
the CMP goals and policies in accordance with the regulations
of the Coastal Coordination Council and determined that the re-
peals are consistent with CMP goals and policies; would not have
a direct or significant adverse effect on any coastal natural re-
source areas; would not have a substantive effect on commission
actions subject to the CMP; and promulgation and enforcement
of the repeals would not violate (exceed) standards identified in
the applicable CMP goals and policies. This rulemaking repeals
fee rules which are procedural mechanisms for paying for com-
mission programs.
Written comments on the consistency of this rulemaking with the
CMP were solicited. No comments were received on the consis-
tency of this rulemaking with the CMP.
PUBLIC COMMENT
A public hearing was held on May 21, 2002, in Austin. The com-
ment period closed on May 28, 2002. No comments on the re-
peals in this chapter were received. However, the substantive
comments received on this rulemaking have been addressed in
the RESPONSE TOCOMMENTS section in the new Chapter 21,
which is published concurrently in this issue of the Texas Regis-
ter.
STATUTORY AUTHORITY
The repeals are adopted under Texas Water Code, §5.012,
which provides that the commission is the agency responsible
for implementing the constitution and laws of the state relating
to conservation of natural resources and protection of the
environment; §5.013, which establishes the commission’s
authority over various statutory programs; §5.103 and §5.105,
which establish the commission’s general authority to adopt
rules; and §26.0291, which establishes an annual water quality
fee on wastewater permit holders and water right holders.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 16,
2002, 2002.
TRD-200206036
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Effective date: October 6, 2002
Proposal publication date: April 26, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 2. TEXAS PARKS AND
WILDLIFE DEPARTMENT
CHAPTER 53. FINANCE
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SUBCHAPTER K. LICENSE STANDARDS
31 TAC §53.100
The Texas Parks and Wildlife Commission adopts new §53.100,
concerning License Format and Legibility, without changes to the
proposed text as published in the July 12, 2002, issue of the
Texas Register (27 TexReg 6236).
The new rule is necessary in order to comply with provisions
in Senate Bill 305, 77th Legislative Session, which directs the
agency to adopt rules to specify standards for licenses, including
legibility of licenses.
The rule will function by establishing a prescriptive standard for
the quality and legibility of licenses issued by the department.
The department received no comments regarding adoption of
the proposed rule.
The new section is adopted under Parks and Wildlife Code,
§12.703, which requires the commission to specify standards
for licenses, including legibility of the license.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206070
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: October 7, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 389-4775

♦ ♦ ♦
CHAPTER 65. WILDLIFE
SUBCHAPTER A. STATEWIDE HUNTING
AND FISHING PROCLAMATION
DIVISION 1. GENERAL PROVISIONS
31 TAC §65.7
The Texas Parks and Wildlife Commission adopts an amend-
ment to §65.7, concerning Harvest Log for Deer, with changes
to the proposed text as published in the July 19, 2002, issue of
the Texas Register (27 TexReg 6490). The change adds lan-
guage to clarify that only red drum in excess of the maximum
length limit are required to be logged.
The amendment is necessary in order to accommodate regula-
tory ramifications associated with the potential implementation
of an alternative licensing system should the department’s au-
tomated licensing system become inoperable. As a matter of
expedience and simplicity, the alternative license will not be ac-
companied by the traditional deer, turkey, and red drum tags. In
order to preserve the enforcement and resource documentation
function of tags, hunters and anglers using the tagless license
will be required to complete a license log and a wildlife resource
document.
The amendment functions by requiring a license log to be com-
pleted by a hunter upon the take of mule deer, turkey, or red drum

in excess of maximum length limits, as well as for white-tailed
deer, in the event that the department’s automated licensing sys-
tem is inoperable.
The department received no comment concerning adoption of
the proposed amendment.
The amendment is adopted under the authority of Parks and
Wildlife Code, §42.0177, which authorizes the commission to
modify or eliminate by rule the tagging requirements of §§42.018,
42.0185, or 42.020, or other similar tagging requirements in that
chapter, §46.0086, which authorizes the commission to modify
or eliminate the requirements of that section by rule, and Chapter
61, Uniform Wildlife Regulatory Act (Wildlife Conservation Act of
1983), which provides the Commission with authority to estab-
lish wildlife resource regulations for this state.
§65.7. Harvest Log.

(a) The provisions of this subsection apply only to a person in
possession of a license purchased through an automated point-of-sale
system.

(1) A person who kills a white-tailed deer shall complete,
in ink, the harvest log on the back of the hunting license immediately
upon kill.

(2) Completion of the harvest log is not required for deer
taken under the provisions of §65.27 of this title (relating to Antlerless
and Spike-Buck Deer Control Permits) and/or provisions of §65.29 of
this title (relating to Bonus Tags).

(b) The provisions of this subsection apply to any person in
possession of a license lawfully purchased by any means other than
through an automated point-of-sale system.

(1) A person who takes a white-tailed deer, mule deer, Rio
Grande turkey, Eastern turkey, red drum in excess of the maximum
length limit, or tarpon shall complete, in ink, the harvest log on the
back of the hunting or fishing license, as applicable, immediately upon
kill, or, in the case of fish, upon retention.

(2) Completion of the harvest log is not required for deer
taken under the provisions of §65.27 of this title.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206072
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: October 7, 2002
Proposal publication date: July 19, 2002
For further information, please call: (512) 389-4775

♦ ♦ ♦
31 TAC §65.8
The Texas Parks and Wildlife Commission adopts new §65.8,
concerning Alternative Licensing System, with changes to the
proposed text as published in the July 19, 2002, issue of the
Texas Register (27 TexReg 6490). The change stipulates that
deer, turkey, red drum in excess of the maximum length limit,
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and tarpon taken under a tagless license must be accompanied
by a wildlife resource document.
The new section is necessary in order to accommodate regula-
tory ramifications associated with the potential implementation
of an alternative licensing system should the department’s au-
tomated licensing system become inoperable, and to modify the
tagging requirements contained in the Parks and Wildlife Code
in order to accommodate the issuance of tagless licenses, which
must be done by rule. As a matter of expedience and simplicity,
the alternative license will not be accompanied by the traditional
deer, turkey, and red drum tags. In order to preserve the enforce-
ment and resource documentation function of tags, hunters and
anglers using the tagless license will be required to complete a
license log and a wildlife resource document.
The new section functions by allowing the executive director to
implement an alternative system for license issuance in the event
that the department’s automated licensing system is inoperable,
by setting forth the documentation required in lieu of license tags,
and by modifying the tagging requirements of Parks and Wildlife
Code, Chapter 42.
The department received no comments concerning adoption of
the proposed rule.
The new section is adopted under the authority of Parks and
Wildlife Code, §42.0177, which authorizes the commission to
modify or eliminate by rule the tagging requirements of §§42.018,
42.0185, or 42.020, or other similar tagging requirements in that
chapter, §46.0086, which authorizes the commission to modify
or eliminate the requirements of that section by rule, and Chapter
61, Uniform Wildlife Regulatory Act (Wildlife Conservation Act of
1983), which provides the Commission with authority to estab-
lish wildlife resource regulations for this state.
§65.8. Alternative Licensing System.

(a) The tagging requirements of Parks and Wildlife Code,
§§42.018, 42.0185, 42.020, and 46.0086 do not apply to any person in
lawful possession of a license that was sold by the department without
tags for white-tailed deer, mule deer, turkey, red drum, or tarpon.

(b) The requirements of this subchapter that require the attach-
ment of license tags to wildlife resources do not apply to any person in
lawful possession of a license that was sold by the department with-
out tags for white-tailed deer, mule deer, turkey, red drum, or tarpon.
A properly executed wildlife resource document must accompany any
white-tailed deer, mule deer, turkey, red drum in excess of maximum
size limits, or tarpon until the provisions of this title and Parks and
Wildlife Code governing the possession of the particular wildlife re-
source cease to apply.

(c) The provisions of this section do not exempt any person
from any provision of this subchapter that requires or prescribes the
use of a wildlife resource document.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206073

Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: October 7, 2002
Proposal publication date: July 19, 2002
For further information, please call: (512) 389-4775

♦ ♦ ♦
SUBCHAPTER T. SCIENTIFIC BREEDER’S
PERMITS
31 TAC §65.602, §65.608
The Texas Parks and Wildlife Commission adopts amendments
to §65.602 and §65.608, concerning Scientific Breeder’s Per-
mits, without changes to the proposed text as published in the
July 19, 2002, issue of the Texas Register (27 TexReg 6492).
In general, the amendments are necessary to protect native
deer in Texas from Chronic Wasting Disease, a disease that
has been detected in wild deer in other states. The Texas Parks
and Wildlife Department has worked closely with the Texas
Animal Health Commission to characterize the threat potential
of CWD to native wildlife and livestock, and to determine
the appropriate level of response. The department strongly
believes that vigilance, early detection, and prudent safeguards
to prevent the spread of CWD are crucial to minimizing the
severity of biological and economic impacts in the event that
an outbreak occurs in Texas, and that the implementation of
reasonable rules to prevent the spread of the disease if in fact it
is present in Texas is warranted. At the present time, regulations
promulgated by the Texas Animal Health Commission are
deemed by the department to be sufficiently stringent to prevent
the importation of diseased cervids into the state. Therefore,
the department proposes to lift the temporary suspension on
importation of deer.
The amendment to §65.602, concerning Permit Requirement
and Permit Privileges, is necessary in order to ensure to the
greatest extent possible that only disease-free animals are intro-
duced amidst wild populations of native deer. The amendment
to §65.608, concerning Annual Reports and Records, is neces-
sary for the department to determine as accurately as possible
the total number of deer within a facility, which enables the de-
partment to determine that all deer within a facility are accounted
for each year.
The amendment to §65.602, concerning Permit Requirement
and Permit Privileges, requires permittees to obtain written
approval from the department prior to the release of scientific
breeder deer to the wild. The amendment to §65.608, concern-
ing Annual Reports and Records, requires scientific breeders
to report the number of fawns produced each year within each
facility.
The department received three comments concerning adoption
of the proposed amendments.
One commenter opposed adoption for the following reasons:
1) the rules as proposed did not require deer to be tested for
Chronic Wasting Disease and tuberculosis on state parks and
wildlife management areas, 2) the rules did not require scientific
breeder deer to be physically inspected prior to release, 3)
the proposed definition of ’healthy condition’ had already been
adopted at a previous commission meeting, and 4) the term
’healthy’ is ambiguous. The department disagrees with the

ADOPTED RULES October 4, 2002 27 TexReg 9381



comments and responds that 1) a sample of animals taken from
state parks and wildlife management areas will be tested as part
of the department’s detection protocol, 2) a definitive diagnosis
of CWD is not possible by means of physical inspection, and
the authorization to release deer will be only on the basis of
acceptable provenance, 3) the commenter is possibly confused,
since the commission deferred action at a previous meeting on
the section in question, and at any rate, the section was not
adopted, and 4) the term ’healthy’ is not ambiguous, since it is
defined within the context of Texas Animal Health Commission
accreditation levels, but, again, the sections implementing the
definition were not adopted by the commission. No changes
were made as a result of the comment.
Texas Wildlife Association and Texas Deer Association com-
mented in support of the rules as adopted.
The amendments are adopted under Parks and Wildlife Code,
Chapter 43, Subchapter L, which authorizes the Parks and
Wildlife Commission to establish regulations governing the
possession of white-tailed and mule deer for scientific, manage-
ment, and propagation purposes.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206074
Gene McCarty
Chief of Staff
Texas Parks and Wildlife Department
Effective date: October 7, 2002
Proposal publication date: July 19, 2002
For further information, please call: (512) 389-4775

♦ ♦ ♦

PART 10. TEXAS WATER
DEVELOPMENT BOARD
CHAPTER 363. FINANCIAL ASSISTANCE
PROGRAMS
The TexasWater Development Board (the board) adopts amend-
ments to 31 TAC Chapter 363, Financial Assistance Programs.
The board adopts amendments to §§363.601-363.604, the
repeal of §363.613, and new §§363.1001-363.1017, concerning
the Storage Acquisition and State Participation Programs.
Section 363.1007 is adopted with change to the proposed text
as published in the May 3, 2002, issue of the Texas Register
(27 TexReg 3712). The amendments to §§363.601-363.604,
the repeal of §363.613, and new §§363.1001-363.1006 and
§§363.1008-363.1017 are adopted without change and will not
be republished.
The amendments remove references to the State Participation
Program from Subchapter F which will be renamed the Storage
Acquisition Program. New §§363.1001-363.1017 will comprise
new Subchapter J, State Participation Program. The new sec-
tions incorporate statutory and constitutional authority recently
enacted. Additionally the new sections create a priority ranking
system in order to be prepared for the circumstance of multiple
funding requests which exceed the amount of available funding.

The amendments to Subchapter F are intended to clarify those
requirements relating specifically to the Storage Acquisition
Program, which provides for state ownership in projects through
a general revenue financial program and to remove provisions
which relate specifically to the State Participation Program,
which provides for state ownership in projects through a bond-fi-
nanced program. The amendments remove references to the
State Participation Program from the subchapter title, and from
§§363.601-363.604. Section 363.613, relating to Administrative
Cost Recovery for State Participation Program, is repealed
because it applies to the State Participation Program and is not
applicable to the Storage Acquisition Program.
New §363.1001 and §363.1002 are adopted to define the
purpose of new Subchapter J and to define necessary terms.
Section 363.1002 is adopted without change from the language
previously adopted in Subchapter F, and thus, does not change
the program requirements. Pursuant to the additional authority
provided in the Constitution of the State of Texas, Art. 3, §49-d-9
and Texas Water Code §16.136, which removes a restriction
on the board funding more than 50% of proposed projects,
the board adopts new §363.1003, Board Participation. New
§363.1003 provides that the board may fund up to the total cost
of the excess capacity in a project, provided that at least 20%
of the total facility capacity will serve existing need, or that the
applicant is willing to finance at least 20% of the total project
cost from sources other than the board’s State Participation
Account. The board currently does not use its state participation
program or storage acquisition program to participate in the cost
of serving existing needs. Existing need is defined under current
rule as well as the proposed rule as the capacity necessary to
serve an area’s estimated population for ten years after the date
of the application. The board continues to believe that ten years
is an appropriate time period for which a state participation
program applicant should be responsible for serving growth
within its service area. It is the board’s experience that most
service providers should and do manage water and wastewater
systems and their associated rates so that service will be
reasonably provided for their current service population and
a minimum of ten years growth without assistance from the
state and because of the necessity of fixing some known time
period for the purpose of calculating the debt service obligations
associated with the debt incurred by the state to make the
state participation funds available. Concurrently, the board has
implemented a 50-year period in the State Water Plan process
as the appropriate planning horizon time period for which the
state determines its future needs. The board recognizes the
50-year planning horizon as an appropriate time period for
which each potential state participation applicant should be
determining the growth potential within its boundaries and
therefore the future needs of its service area. It is the intention
of the board to apply the ratio of existing need, as defined by
the current and proposed rule, to future need, as determined for
the 50-year planning period, to the total project cost to establish
the maximum of financial assistance available from the state
participation account for each project. Requiring applicants to
assume the 20% of project costs is consistent with the board’s
current policy regarding existing need, since the board does not
participate in the cost of existing needs under the current policy.
Allowing applicants with projects in which at least 20% of the
total facility capacity does not serve existing need to finance
at least 20% from sources other than the State Participation
Account provides the board with the flexibility to fund such
projects while still keeping the state’s monetary investment near
or below 80% in any particular project.

27 TexReg 9382 October 4, 2002 Texas Register



New §363.1004, Application for Assistance, is adopted to spec-
ify information required to be submitted by applicants in order
to have a complete application. Section 363.1004 is adopted
without change from the language previously adopted in Sub-
chapter F, and thus, does not change current program require-
ments. New §363.1005, Approval of Engineering Feasibility Re-
port, specifies the procedures by which the executive administra-
tor will approve engineering feasibility reports. Section 363.1005
is adopted without change from the language previously adopted
in Subchapter F, and thus, does not change current program re-
quirements. New §363.1006, Priority Rating System, is adopted
to establish a priority rating system for proposed projects. Ap-
plications for state participation will be considered by the board
in March and October of each year, and must be received at
least 45 days before such board meetings. Time deadlines were
important to allow a comparison of applications. The board se-
lected the March and October meetings because there is typi-
cally not a large volume of applications during these months due
to application cycles relating to other board programs. This will
allow a more even distribution of the board’s overall workload.
The executive administrator will rate all complete applications
based on scoring criteria in §363.1007. If insufficient money is
available, projects which the legislature has specified as priority
projects will first be considered for funding on the basis of the
legislature’s assignment of priority to such projects. If funds re-
main, other projects will be considered according to the score
they receive with the highest scored project receiving first con-
sideration.
New §363.1007 is adopted to identify the rating factors and point
structure to be used to rate projects seeking financial assistance
from the State Participation Account. The first rating criterion
provides 2 points to water development projects and 1 point to
wastewater projects. Both types of projects are eligible for fund-
ing but the board believes that in order to sustain the antici-
pated growth in the state preference should be given to the de-
velopment of water projects and therefore deserve greater pri-
ority when rating between water and wastewater projects. The
second rating criterion provides 2 points for new water supplies
developed through conservation or innovative technologies be-
cause developing new water supplies is critical to meeting the
needs of a growing population. Construction of these types of
projects can demonstrate their viability and cost effectiveness,
which can encourage the use of these techniques and technolo-
gies in the future. Therefore a project with this element receives
additional points to prioritize these type projects for state fund-
ing. The third rating factor relates to projects that have previ-
ously received board funding for facility planning, design or per-
mitting. The board believes that giving preference to a project
that has already received state funding will serve to maximize the
benefits obtained from previously expended public funds. The
fourth rating criterion provides additional points for applicants
that have developed a program of water conservation. The board
believes that it can further encourage implementation of conser-
vation programs by awarding additional points to projects where
the applicant has already developed and implemented a conser-
vation program. The fifth criterion awards that portion of a point
that equals the percentage of local participation provided for the
project. The board believes that local support is critical to the
success of projects. Therefore, the board adopts this criterion
to encourage the contribution of local funds in order to help in-
sure successful implementation of the project. The final criterion
awards that portion of a point that equals the percentage of the
total plant capacity that will serve existing need, as defined in

this subchapter. The board believes it is appropriate to direct lim-
ited state resources toward projects that address urgent public
needs. This criterion creates a preference for projects where the
facility capacity addresses those urgent needs. Tie scores will be
broken by awarding a point to the project having the service area
which has the lowest median annual household income, based
upon the most current data available from the U.S. Bureau of
the Census, for all of the areas to be served by the project. The
board believes that it is appropriate public policy to favor areas
with the lowest median annual household income in the event of
a tie score because such areas may have a greater relative eco-
nomic need for the services and it is appropriate to focus public
resources on such areas.
New §363.1008, Determination, describes criteria considered
necessary to establish funding eligibility. These criteria include
requiring the applicant to establish that the state will recover its
investment, that the cost of the facility exceeds the current financ-
ing capability of area to be served, that the optimum regional
development cannot reasonably be financed by local interests,
that the public interest will be served by acquisition of the facility,
and that the facility contemplates optimum regional development
of the project. These criteria are statutorily required by §16.135
and §16.136 of the Texas Water Code, and are adopted with-
out change from the language previously adopted in Subchapter
F, and thus do not change current program requirements. New
§363.1009, Master Agreement, outlines provisions for a master
agreement between the board and a political subdivision. Sec-
tion 363.1009 is adopted without change from the language pre-
viously adopted in Subchapter F, and thus does not change cur-
rent program requirements. New §363.1010, Construction, pro-
vides for designation of a political subdivision as the manager
of a project. Section 363.1010 is adopted without change from
the language previously adopted in Subchapter F, and thus does
not change current program requirements. New §363.1011, Dis-
bursement of State Funds, provides that funds will be disbursed
according to a master agreement between the board and the po-
litical subdivision. Section 363.1011 is adopted without change
from the language previously adopted in Subchapter F and thus
does not change current program requirements.
New §363.1012, Requirements of Application, provides that the
executive administrator will define the form and number of ap-
plications to be submitted and may request additional informa-
tion. Section 363.1012 is adopted without change from the lan-
guage previously adopted in Subchapter F and thus does not
change current program requirements. New §363.1013, Notice
to Participating Political Subdivision and Others, establishes no-
tice requirements that the board must provide to co-owners of
the facility if a purchase of the board’s interest in or use of the
board’s interest is proposed. Section 363.1013 is adopted with-
out change from the language previously adopted in Subchap-
ter F and thus does not change current program requirements.
New §363.1014, Consideration by Board, outlines procedures
for board consideration and notice of an application for purchase
of the board’s interest. Section 363.1014 is adopted without
change from the language previously adopted in Subchapter F
and thus does not change current program requirements. New
§363.1015, Resolution Authorizing Transfer, provides a mech-
anism to prescribe terms and conditions if necessary for sale,
transfer and lease of the board’s interest. Section 363.1015 is
adopted without change from the language previously adopted
in Subchapter F and thus does not change current program re-
quirements. New §363.1016, Negotiation of Contracts, provides
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for a transfer agreement, all provisions appropriate to the sub-
ject of the transfer agreement, and attorney general approval.
Section 363.1016 is adopted without change from the language
previously adopted in Subchapter F and thus does not change
current program requirements. New §363.1017, Administrative
Cost Recovery for State Participation Program, provides that the
board will assess fees for the purpose of recovering administra-
tive costs for participation in the program and establishes the
method of payment. Fees are set at .77% of the amount of total
participation in a project by the board. One-third is due at clos-
ing. The remainder may be paid over annual installments with
approval of the development fund manager. Section 363.1017 is
adopted without change from the language previously adopted
in Subchapter F and thus does not change current program re-
quirements.
Comments on the proposed amendments, repeal, and new
sections were received from Environmental Defense and TeXas
Economists.
Environmental Defense recommended that the board create a
bifurcated prioritization process with one process for projects
whose individual costs are less than $10 million dollars (or other
appropriate figure) and a separate prioritization process for ma-
jor projects whose individual costs exceed $10 million dollars.
Environmental Defense stated that it believes that the level of
scrutiny and review necessary to protect the public interest is
different for small, relatively routine low-impact projects than for
large, costly, and large-impact projects. Environmental Defense
proposed that the prioritization process for major projects con-
sist of three stages. In the first stage, projects whose costs
would exceed $10 million dollars would have to demonstrate that
they pass a cost-benefit analysis. Environmental Defense rec-
ommends that those projects which did not pass a cost-bene-
fit analysis would not be eligible for continued consideration for
funding. The second stage of analysis would create an initial
ranking of water projects on the basis of the present value of the
cost of delivered, treated water per acre foot. The final stage
of Environmental Defenses’ proposed analysis would be adjust-
ments to the initial ranking. At this stage the board would take
into consideration the various policy considerations that might
cause it to vary from a ranking based on economic factors and
could, as an example provided by Environmental Defense, move
a project up the list if it were to serve an economically disadvan-
taged area.
BOARD RESPONSE: The board is adopting the rules without
change based upon the comments recommending the use of
cost-benefit analyses. The board believes that the number and
significance of assumptions which are utilized in deriving the re-
sults of a cost-benefit analysis, in both preparation and review,
produce too much uncertainty in the results of such study for the
board to justify inclusion of a cost-benefit analysis in the rules
at this time. For these reasons, the board is unwilling to impose
the expense of a preparation of a cost-benefit analysis upon ap-
plicants for State Participation Funding. Additionally, the board
does not agree with the comments suggesting adoption of a bi-
furcated prioritization process for projects based upon project
cost. The board believes that all projects, because they are re-
cipients of public funds, should receive the same level of scrutiny.
Accordingly, no changes are recommended to the rules based
upon those comments relating to cost-benefit analysis or cre-
ation of a bifurcated prioritization process.

Environmental Defense also suggested that all water conserva-
tion practices should be included in the list of items in proposed
§363.1007(a)(2) earning two points.
BOARD RESPONSE: The board agrees and proposes to add
a provision to §363.1007(a)(2) to facilitate awarding points to
projects which achieve a new, usable supply of water through
conservation as well as through the use of innovative technol-
ogy.
Environmental Defense also suggested that the items listed in
proposed §363.1007(a)(4) should form the basis for demerit
points. Specifically, Environmental Defense proposed that
applicants for any water project that does not have an approved
or complete water plan should lose one point, and for each of
the elements in proposed §363.1007(a)(4)(B) that an applicant’s
water conservation plan does not have, 0.125 points should be
subtracted.
BOARD RESPONSE: The board believes that it is sound
public policy to encourage the use of water conservation
plans. The board believes, however, that increasing the points
awarded for a complete water conservation plan will accomplish
this goal more effectively than utilizing a demerit system as
recommended by Environmental Defense. Accordingly, the
board proposes to change the number of points awarded under
proposed §363.1007(a)(4) from two to four points. Additionally,
based upon Environmental Defenses’ comments, the board
adopts §363.1007(a)(4)(B) with changes by increasing from
0.125 point to .25 point the percentage of a point received by
applicants for each element listed in §363.1007(a)(4)(B)(i)-(viii).
Comments were also received from TeXas Economists. TeXas
Economists submitted comments suggesting that language be
added to the proposed rule requiring the completion of a basic
cost-benefit study on par with the requirement that applicants
complete engineering feasibility reports. Specifically, TeXas
Economists suggested that a new Subsection K be added
to proposed §363.1004 providing that applicants submit an
economic cost-benefit analysis report completed by a profes-
sional economist for all projects with a capital investment of
$10 million or greater. TeXas Economists comments suggests
that the cost-benefit analysis report provide a description and
purpose of the project; the economic demand for water for the
intended future population; the opportunity cost of the project;
an assessment of economic alternatives, both structural and
non-structural; a comparison of costs and benefits on a present
value basis, and a description of the alternatives considered
and reasons for selection of the project proposed. TeXas
Economists also suggested inclusion of language at proposed
§363.1004(L) and §363.1005 providing for consideration of eco-
nomic cost-benefit reports and information. TeXas Economists
also suggested that proposed §363.1007 be modified to reflect
that projects exceeding $10 million in investment costs may be
funded only if they demonstrate that benefits exceed the cost for
each such project, for each purpose of multi-purpose projects.
BOARD RESPONSE: Since the board does not recommend
adoption of a cost-benefit analysis requirement, for the reasons
explained in the board’s response to comments received from
Environmental Defense, no changes were made to require
the use of a professional economist at this time because the
services of the economist are suggested to be rendered in
pursuit of cost-benefit analysis. The board does not believe that
the benefits obtained from requiring a cost-benefit analysis and
the use of a professional economist to perform such analysis
would justify the expense to applicants of such a requirement.
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The board also believes that the use of present value calcula-
tions of project cost on per acre-foot of water basis does not
adequately reflect relative need for such water and may tend to
create a regional bias in favor of areas in which local geographic
conditions make it cheaper to produce water than in regions
of the state in which scarcity or quality of water make it more
expensive to produce. The board makes no changes in the rule
based upon comments suggesting separate rating criteria for
projects exceeding $10 million of investment costs because the
board believes that all projects, because they are recipients of
public funds, regardless of project size, should receive the same
high level of scrutiny.
SUBCHAPTER F. STORAGE ACQUISITION
PROGRAM
31 TAC §§363.601 - 363.604
The amendments are adopted under the authority of the Texas
Water Code §6.101 which provide the TexasWater Development
Board with the authority to adopt rules necessary to carry out the
powers and duties in the TexasWater Code and other laws of the
State and under Chapter 16, Subchapters E and F, which provide
the statutory criteria for the State Participation Program.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206116
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: October 8, 2002
Proposal publication date: May 3, 2002
For further information, please call: (512) 463-7981

♦ ♦ ♦
31 TAC §363.613
The repeal is adopted under the authority of the Texas Water
Code §6.101 which provide the TexasWater Development Board
with the authority to adopt rules necessary to carry out the pow-
ers and duties in the Texas Water Code and other laws of the
State and under Chapter 16, Subchapters E and F, which pro-
vide the statutory criteria for the State Participation Program.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206115
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: October 8, 2002
Proposal publication date: May 3, 2002
For further information, please call: (512) 463-7981

♦ ♦ ♦

SUBCHAPTER J. STATE PARTICIPATION
PROGRAM
31 TAC §§363.1001 - 363.1017
The new sections are adopted under the authority of the Texas
Water Code §6.101 which provide the TexasWater Development
Board with the authority to adopt rules necessary to carry out the
powers and duties in the TexasWater Code and other laws of the
State and under Chapter 16, Subchapters E and F, which provide
the statutory criteria for the State Participation Program.
§363.1007. Rating Criteria.

(a) The factors to be used by the executive administrator to
rate projects seeking financial assistance from the State Participation
Account, and the points assigned to each factor, shall be as follows:

(1) water development projects will receive 2 points, and
wastewater projects will receive 1 point;

(2) projects which result in the development of a new, us-
able supply of water through conservation or innovative technologies
including, but not limited to, desalinization, demineralization, other
advanced water treatment practices, wastewater reuse, floodwater har-
vesting, or aquifer storage and recovery will receive 2 points;

(3) projects which have received previous board funding
for facility planning, design, or permitting for the project being rated
will receive 1 point;

(4) water conservation programs required under
§363.1004(10)(G) of this title (relating to Application for Assis-
tance) will be granted a maximum of 4 points for each applicant based
upon the following.

(A) Applicants which have previously adopted a board
approved water conservation program or who have previously submit-
ted a water conservation program to the commission that has been
deemed complete by the commission will receive 2 points.

(B) Applicants will receive 0.25 points for each of the
following elements that are found in the submitted water conservation
program totalling to a maximum sum of 2 rating points per applicant:

(i) codes and ordinances which require the use of
water-conserving technologies;

(ii) ordinances to promote efficiency and avoid
waste;

(iii) commercial and residential conservation audits
for indoor and landscape water uses;

(iv) plumbing fixture replacement and retrofit pro-
grams;

(v) recycling and reuse of reclaimed wastewater
and/or gray water;

(vi) demonstrated submittals of accepted annual wa-
ter conservation reports to the board and/or the commission;

(vii) demonstrated historical unexplained water loss
of no more than 15%;

(viii) provision to update the program in intervals no
longer than once every five years.

(5) Applicants which propose to use local funds for a por-
tion of the project will receive the number equal to the percentage of
local ownership, expressed as a decimal.
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(6) Applicants will receive a number equal to the percent-
age, expressed as a decimal, of the total facility capacity that would be
necessary to serve the existing population that could use the facility at
the time the application is filed.

(b) Between tie scores only, 1 point will be awarded to the
project having the service area which has the lowest median annual
household income, based upon the most current data available from
the U.S. Bureau of the Census, for all of the areas to be served by the
project.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206117
Suzanne Schwartz
General Counsel
Texas Water Development Board
Effective date: October 8, 2002
Proposal publication date: May 3, 2002
For further information, please call: (512) 463-7981

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS
CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER O. STATE SALES AND USE
TAX
34 TAC §3.309, §3.350
The Comptroller of Public Accounts adopts the repeal of §3.309
and §3.350, concerning electrical transcriptions, recording stu-
dios, producers; andmotion pictures, without changes to the pro-
posed text as published in the August 9, 2002, issue of the Texas
Register (27 TexReg 7046).
These sections are being repealed in order to simplify the consol-
idation of related sections into a single section. The substance of
the current §3.309 and §3.350 will be included in a new §3.350,
concerning motion pictures and audio recordings which will be
submitted at a later time.
No comments were received regarding adoption of the repeal.
These repeals are adopted under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The repeals implement Tax Code, §111.002.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,
2002.

TRD-200206123
Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Effective date: October 9, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.318
The Comptroller of Public Accounts adopts a new §3.318, con-
cerning water-related exemptions, without changes to the pro-
posed text as published in the August 2, 2002, issue of the Texas
Register (27 TexReg 6806).
This section implements Senate Bill 2 and Senate Bill 312, 77th
Legislature, 2001. This legislation added Tax Code, §151.355,
which exempts certain equipment, services, and supplies that
are used exclusively for brush control, desalination of surface
water or groundwater, precipitation enhancement, reduction or
elimination of water use; or in the construction or operation of
certain water supply or waste water systems. Equipment and
supplies that are used exclusively for rainwater harvesting or for
water recycling and reuse are also exempt. The effective date
of the exemption is September 1, 2001. The adopted section
also provides useful information about the exemption of water
and the taxability of flavored water and brine water. The adopted
section also provides information about exemptions available for
nonprofit water supply or sewer service corporations that are fi-
nanced by the rural water assistance fund or the economically
distressed areas program (EDAP).
No comments were received regarding adoption of the new sec-
tion.
This new section is adopted under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The new section implements Tax Code, §151.315 and §151.355,
and Water Code §15.954(f) and §17.921(1).
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206124
Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Effective date: October 9, 2002
Proposal publication date: August 2, 2002
For further information, please call: (512) 475-0387

♦ ♦ ♦
34 TAC §3.354
The Comptroller of Public Accounts adopts an amendment to
§3.354, concerning debt collection services, without changes to
the proposed text as published in the August 2, 2002, issue of
the Texas Register (27 TexReg 6807).
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The amendment adds subsection (d)(3) to implement House Bill
2833, 77th Legislature, 2001. Effective July 1, 2001, taxable
debt collection services do not include the services of a trustee
in connection with the foreclosure sale of real property under a
lien created by a mortgage, deed of trust, or security instrument.
The other amendments are for the purpose of clarity.
No comments were received regarding adoption of the amend-
ment.
This amendment is adopted under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code, §151.0036.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206125
Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Effective date: October 9, 2002
Proposal publication date: August 2, 2002
For further information, please call: (512) 475-0387

♦ ♦ ♦
SUBCHAPTER P. MUNICIPAL SALES AND
USE TAX
34 TAC §3.372
The Comptroller of Public Accounts adopts an amendment to
§3.372, concerning adopting, increasing, decreasing, or abolish-
ing city tax, without changes to the proposed text as published
in the August 2, 2002, issue of the Texas Register (27 TexReg
6810).
This rule is amended pursuant to House Bill 445, 77th Legisla-
ture, 2001, to allow a municipality to impose an additional tax at
a rate of one-fourth of 1.0% for the purpose of maintaining and
repairing municipal streets that exist on the date of the election
to adopt the tax. Unless reauthorized, the new tax expires on
the fourth anniversary of the date on which it originally took ef-
fect or the first day of the first calendar quarter occurring after the
fourth anniversary of the date on which the tax was last reautho-
rized. The amendment adds the definition of a municipal street
and renumbers subsections (b)(4) and (b)(5).
No comments were received regarding adoption of the amend-
ment.
This amendment is adopted under Tax Code, §111.002, which
provides the comptroller with the authority to prescribe, adopt,
and enforce rules relating to the administration and enforcement
of the provisions of Tax Code, Title 2.
The amendment implements Tax Code, §§327.004, 327.005,
and 327.007.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 19,
2002.
TRD-200206126
Martin Cherry
Deputy General Counsel for Taxation
Comptroller of Public Accounts
Effective date: October 9, 2002
Proposal publication date: August 2, 2002
For further information, please call: (512) 475-0387

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES
CHAPTER 19. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION
The Texas Department of Human Services (DHS) adopts
amendments to §19.1303, §19.1304, §19.1402, §19.2609,
and new §19.1306 in its Nursing Facility Requirements for
Licensure and Medicaid Certification chapter. The amendments
to §19.1402 and §19.2609, and new §19.1306 are adopted
with changes to the proposed text published in the June 21,
2002, issue of the Texas Register (27 TexReg 5511). The
amendments to §19.1303 and §19.1304 are adopted without
changes to the proposed text.
Justification for the amendments and new section is to require
that claims be submitted within 12 months of the last day of
service to comply with federal regulations at 42 Code of Federal
Regulations, §447.45(d), and to reflect current practice regard-
ing payment of claims in Specialized Services, Rehabilitative
Services, and the Emergency Dental Program. New §19.1306
consolidates payment information previously contained in
§19.1303 and §19.1304. The rules were combined to make
them clearer.
DHS received written comments from the Texas Association for
Home Care regarding community care claims at §49.9, which
was part of this proposal. The comments had application for all
sections addressing claims in this proposal. A summary of the
comments and DHS’s responses follow.
Comment: The last sentence of §49.9(c)(12)(C) should read:
"Claims and adjustments rejected or denied during the 12-month
period through no fault of the provider may be paid upon approval
by DHS." There are instances where the claim is submitted timely
but may be rejected rather than denied, through no fault of the
provider, especially upon implementation of a new payment sys-
tem.
Response: DHS agrees with the concerns expressed. Because
the language in §49.9(c)(12)(C) contains essentially the same
language as other sections concerning adjustment to claims in
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the proposal, DHS made the suggested change to §19.1306(g),
§19.1402(d)(7), and §19.2609(2) in response to the comment.
Comment: Add (D) to §49.9(c)(12), stating: "The provider
agency must resolve retroactive adjustments within 12 months
after the date of the retroactive adjustment." Many times DHS
will make a retroactive adjustment after a claim has been paid
and this may be much later than the 12 months from the service
date. DHS recoups the money, and the provider has to research
the reason and re-bill the correct amount. Without including the
above provision, the provider would not be able to be paid the
correct amount for the services provided.
Response: DHS agrees with the concerns expressed. Lan-
guage was added to §19.2609, which has similar language. The
following has been added as §19.2609(4): "The requirement to
submit claims within 12 months of the date of service does not
prohibit a provider from re- billing in the case of state-generated
retroactive adjustments." The original §19.2609(4) language is
now paragraph (5).
DHS initiated a minor editorial change in §19.1402(c) to change
National Heritage Insurance Company (NHIC) to Medicaid
claims administrator to use a generic term rather than name a
specific company.
SUBCHAPTER N. REHABILITATIVE
SERVICES
40 TAC §§19.1303, 19.1304, 19.1306
The amendments and new section are adopted under the Hu-
man Resources Code, Title 2, Chapters 22 and 32, which au-
thorizes DHS to administer public and medical assistance pro-
grams, and under Texas Government Code, §531.021, which
provides the Texas Health and Human Services Commission
with the authority to administer federal medical assistance funds.
The amendments and new section implement the Human Re-
sources Code, §§22.001- 22.036 and §§32.001-32.052.
§19.1306. Payment for Specialized and Rehabilitative Services.

(a) The Texas Department of Human Services (DHS) reim-
burses nursing facilities and Title XVIII-certified providers for Spe-
cialized and Rehabilitative Services.

(b) The services must:

(1) be ordered by the attending physician; and

(2) have prior authorization by DHS.

(c) DHS reimburses:

(1) nursing facilities themaximum allowableMedicaid rate
per visit as determined by the Texas Health and Human Services Com-
mission (HHSC);

(2) therapy providers the interim rate per visit as deter-
mined by Medicare.

(d) A visit is defined as one physical, occupational, or speech
therapy service performed for one resident. An evaluation is paid at the
same rate as one visit.

(1) One evaluation is paid without prior authorization.

(2) Any additional evaluations must be supported by the at-
tending physician’s documentation that indicates a new illness, injury,
or a substantive change in a pre-existing condition.

(e) Complete and accurate claims for servicesmust be received
by DHS within 12 months from the last approved treatment day the
services were provided.

(f) Claims for services delivered before the effective date of
this section must be submitted within 12 months of the effective date
of this section.

(g) Adjustments to claims must be received by DHS’s claims
processor during the applicable 12-month period. Claims and adjust-
ments rejected or denied during the 12-month period through no fault
of the provider may be paid upon approval by DHS.

(h) Requests for appeals of denials of prior authorizations or
re-certifications must be made in writing by the nursing facility ad-
ministrator to Rehabilitative/Specialized Services, Texas Department
of Human Services, P.O. Box 149030 (W-519), Austin, Texas 78714-
9030. The request for appeal must be received by the 30th day from
the date of the original denial determination.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206099
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: November 1, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER O. DENTAL SERVICES
40 TAC §19.1402
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes DHS to admin-
ister public and medical assistance programs; and under Texas
Government Code, §531.021, which provides the Texas Health
and Human Services Commission with the authority to adminis-
ter federal medical assistance funds.
The amendment implements the Human Resources Code,
§§22.001-22.036 and §§32.001-32.052.
§19.1402. Medicaid-certified Nursing Facility Emergency Dental
Services.

(a) Emergency dental services. The Texas Department of Hu-
man Services (DHS) will reimburse nursing facilities the cost of emer-
gency dental services provided to eligible Medicaid residents residing
in Medicaid-contracted facilities or distinct parts.

(1) Recipients must be 21 years of age or older.

(2) Dental care for recipients under the age of 21 is cov-
ered under the Early and Periodic Screening, Diagnosis, and Treatment
(EPSDT) program.

(3) Services reimbursed are subject to the limitations spec-
ified in §19.1401(b) of this title (relating to Dental Services).

(4) Emergency dental services may be provided only if the
attending physician orders a dental consultation. See §19.1201 of this
title (relating to Physician Services).
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(b) Dental providers. Emergency dental services must be pro-
vided by a dentist licensed by the Texas State Board of Dental Exam-
iners who, if not employed by the facility, contracts with the facility
according to the specifications outlined in §19.1906 of this title (relat-
ing to Use of Outside Resources).

(c) Reimbursement for Emergency Dental Services. The cost
of emergency dental services provided to eligible Medicaid residents
residing in nursing facilities will be reimbursed to facilities, provided
that the services are not reimbursable by the Medicaid claims processor
or the EPSDT program.

(d) Payment of Claims.

(1) The facility must accept payment by DHS as payment
in full for services. Neither the dentist nor the facility may charge an
additional fee to the recipient, his family, or his trust fund, except that
the dentist may charge the recipient for services that:

(A) the recipient requests; and

(B) are not reimbursable by the Texas Medical Assis-
tance Program.

(2) Payments for emergency dental services are the lower
of the:

(A) dentist’s usual fee; or

(B) maximum fee as determined by the Texas Health
and Human Services Commission (HHSC).

(3) DHS reimburses facilities for services properly ren-
dered in accordance with applicable laws, regulations, and operational
instructions. DHS may withhold or suspend payment for services that
are not properly rendered.

(4) Nursing Facility Emergency Dental Services makes no
payment for services that are available under any other Texas Medical
Assistance Program.

(5) Complete and accurate claims for services must be re-
ceived within 12 months from the date of service.

(6) Claims for services delivered before the effective date
of this section must be submitted within 12 months of the effective date
of this section.

(7) Adjustments to claims must be received by DHS’s
claims processor during the applicable 12-month period. Claims and
adjustments rejected or denied during the 12-month period through no
fault of the dentist may be paid upon approval by DHS.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206100
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: November 1, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER AA. VENDOR PAYMENT

40 TAC §19.2609
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes DHS to admin-
ister public and medical assistance programs; and under Texas
Government Code, §531.021, which provides the Texas Health
and Human Services Commission with the authority to adminis-
ter federal medical assistance funds.
The amendment implements the Human Resources Code,
§§22.001-22.036 and §§32.001-32.052.
§19.2609. Payment of Claims.
In order to receive payment for services provided, the nursing facility’s
complete and accurate claim for services for which the nursing facility
is entitled to payment must be received by the Texas Department of
Human Services’ (DHS’s) claims processor within 12 months after the
date of service. For purposes of this section, date of service is defined
as the last day of the month in which the service was provided. Claims
for services delivered before the effective date of this section must be
submitted within 12 months of the effective date of this section.

(1) All payments are subject to availability of funds as pro-
vided by law.

(2) Adjustments to claims must be received by DHS’s
claims processor during the applicable 12-month period. Claims and
adjustments rejected or denied during the 12-month period through no
fault of the nursing facility may be paid upon approval by DHS.

(3) In the event that Medicaid eligibility for benefits is es-
tablished after provision of services, the 12-month period for submis-
sion of claims will start on the date eligibility is established.

(4) The requirement to submit claims within 12 months of
the date of service does not prohibit a provider from re-billing in the
case of state-generated retroactive adjustments.

(5) The procedures outlined in §19.2413 of this title (relat-
ing to Reconsideration of Medical Necessity (MN) Determination and
Effective Dates) are not affected by this section.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206101
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: November 1, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
CHAPTER 30. MEDICAID HOSPICE
PROGRAM
SUBCHAPTER F. REIMBURSEMENT
40 TAC §30.62
The Texas Department of Human Services (DHS) adopts an
amendment to §30.62 in its Medicaid Hospice Program chap-
ter with changes to the proposed text published in the June 21,
2002, issue of the Texas Register (27 TexReg 5514).
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Justification for the amendment is to require that claims be
submitted within 12 months of the last day of service to comply
with federal regulations at 42 Code of Federal Regulations,
§447.45(d). The amendment also reflects current practice.
DHS received written comments from the Texas Association for
Home Care regarding community care claims at §49.9, which
was part of this proposal. The comments had application for all
sections addressing claims in this proposal. A summary of the
comments and DHS’s responses follow.
Comment: The last sentence of §49.9(c)(12)(C) should read:
"Claims and adjustments rejected or denied during the 12-month
period through no fault of the provider may be paid upon approval
by DHS." There are instances where the claim is submitted timely
but may be rejected rather than denied, through no fault of the
provider, especially upon implementation of a new payment sys-
tem.
Response: DHS agrees with the concerns expressed. Because
the language in §49.9(c)(12)(C) contains essentially the same
language as §30.62(a)(2)(D), DHS made the suggested change
to that subparagraph.
Comment: Add (D) to §49.9(c)(12), stating: "The provider
agency must resolve retroactive adjustments within 12 months
after the date of the retroactive adjustment." Many times DHS
will make a retroactive adjustment after a claim has been paid
and this may be much later than the 12 months from the service
date. DHS recoups the money, and the provider has to research
the reason and re-bill the correct amount. Without including the
above provision, the provider would not be able to be paid the
correct amount for the services provided.
Response: DHS agrees with the concerns expressed. Lan-
guage was added to §30.62, which has similar language. The
following has been added as §30.62(a)(2)(E): "The requirement
to submit claims within 12 months of the date of service does not
prohibit a provider from re-billing in the case of state-generated
retroactive adjustments."
DHS initiated a minor change in §30.62(a)(2) to make language
consistent with all sections addressing claims in this proposal.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes DHS to admin-
ister public and medical assistance programs; and under Texas
Government Code §531.021, which provides the Texas Health
and Human Services Commission with the authority to adminis-
ter federal medical assistance funds.
The amendment implements the Human Resources Code,
§§22.001-22.036 and §§32.001-32.052.
§30.62. Medicaid Hospice Claims Processing Requirements.

(a) Requirement for payment.

(1) To receive Medicaid hospice payments, an entity must
be licensed as a hospice, Medicare certified by the Centers forMedicare
and Medicaid Services (CMS) as a hospice, and Medicaid certified by
the Texas Department of Human Services (DHS).

(2) A hospice that seeks payment forMedicaid hospice ser-
vices must submit a complete and accurate claim for which the hospice
is entitled to payment that must be received by DHS’s claims processor
within 12 months after the date of service. For purposes of this section,
date of service is defined as the last day of the month in which the ser-
vice was provided.

(A) If Medicaid eligibility for benefits is established af-
ter provision of services, the 12-month period for submission of claims
starts on the date eligibility is established.

(B) Medicaid hospice payments are subject to availabil-
ity of state and federally appropriated funds.

(C) Claims for services delivered before the effective
date of this section must be submitted within 12 months of the effective
date of this section.

(D) Adjustment to claims must be received by DHS’s
claims processor during the applicable 12- month period. Claims and
adjustments rejected or denied during the 12-month period through no
fault of the hospice may be paid upon approval by DHS.

(E) The requirement to submit claims within 12 months
of the date of service does not prohibit a provider from re-billing in the
case of state-generated retroactive adjustments.

(b) Submittal and forms completion requirements. To receive
Medicaid Hospice payments, the provider must submit the following
documents to Provider Claims Payment:

(1) Texas Medicaid Hospice Program Recipient Elec-
tion/Cancellation Notice form;

(2) Texas Medicaid Hospice Program Physician Certifica-
tion of Terminal Illness form; and

(3) Texas Index for Level of Effort (TILE) Assessment
form, if applicable.

(c) Denials. DHS will deny the following provider claims to
the Medicaid Hospice Program and/or to other DHS programs:

(1) claims for hospice service days prior to a valid Medic-
aid Hospice Election Notice and a Physician Certification of Terminal
Illness(es);

(2) claims which have been returned to the provider or re-
cipients who have revoked the election of the Medicaid Hospice Pro-
gram;

(3) claims for recipients who have been denied Medicaid
eligibility;

(4) claims for Medicare-Medicaid recipients who are cov-
ered by the Medicare Hospice benefit; and

(5) claims by hospice providers whose Medicaid hospice
contract has been cancelled.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206102
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: November 1, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
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CHAPTER 49. CONTRACTING FOR
COMMUNITY CARE SERVICES
40 TAC §49.9
The Texas Department of Human Services (DHS) adopts
amendments to §49.9, concerning billings and claims payment,
in its Contracting for Community Care Services chapter with
changes to the proposed text published in the June 21, 2002,
issue of the Texas Register (27 TexReg 5515).
Justification for the amendment is to require that claims be
submitted within 12 months of the last day of service to comply
with federal regulations at 42 Code of Federal Regulations,
§447.45(d). The proposal also updates the rule to reflect current
practice.
DHS received written comments from the Texas Association for
Home Care. A summary of the comments and DHS’s responses
follow.
Comment: The last sentence of §49.9(c)(12)(C) should read:
"Claims and adjustments rejected or denied during the 12-month
period through no fault of the provider may be paid upon approval
by DHS." There are instances when the claim is submitted timely
but may be rejected rather than denied, through no fault of the
provider, especially upon implementation of a new payment sys-
tem.
Response: DHS agrees with the concerns expressed and made
the suggested change in response to the comment.
Comment: Add (D) to §49.9(c)(12), stating: "The provider
agency must resolve retroactive adjustments within 12 months
after the date of the retroactive adjustment." Many times DHS
will make a retroactive adjustment after a claim has been paid
and this may be much later than the 12 months from the service
date. DHS recoups the money, and the provider has to research
the reason and re-bill the correct amount. Without including the
above provision, the provider would not be able to be paid the
correct amount for the services provided.
Response: DHS agrees with the concerns expressed. The fol-
lowing language has been added as §49.9(c)(12)(D): "The re-
quirement to submit claims within 12 months of the date of ser-
vice does not prohibit a provider from re-billing in the case of
state-generated retroactive adjustments."
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes DHS to admin-
ister public and medical assistance programs; and under Texas
Government Code §531.021, which provides the Texas Health
and Human Services Commission with the authority to adminis-
ter federal medical assistance funds.
The amendment implements the Human Resources Code,
§§22.001-22.036 and §§32.001-32.052.
§49.9. Billings and Claims Payment.

(a) A Texas Department of Human Services (DHS) provider
agency may not charge or take other recourse against participants, their
family members, or persons acting on the client’s behalf for any claim
denied or reduced by DHS because of the provider agency’s failure to
comply with any DHS or federal rule, regulation, or procedure.

(b) A provider agency delegating signature authority to office
staff or to a billing service for claims preparation is responsible for the
accuracy of the claim submitted for payment.

(c) A provider agency is entitled to payment if:

(1) services are authorized on the appropriate DHS form;

(2) verbally approved forms or facility-initiated referrals,
if applicable, are submitted to DHS within the required time frame;

(3) verbal prior approval or facility-initiated referral docu-
mentation, when applicable, is supportive of verbal approval;

(4) reimbursement corresponds to the provider agency’s
service authorizations and service delivery record;

(5) services, when allowed to be ordered by a physician, are
allowed under Title XVIII and Title XIX of the Social Security Act;

(6) services are ordered, where allowed, by a physician
whose license has not been suspended or excluded from participation
in either Title XVIII or XIX of the Social Security Act;

(7) physician orders, when required, are available;

(8) appropriate billing forms are used and approved billing
procedures are followed;

(9) services are provided to a client on or before the date
services are terminated;

(10) services are provided by an individual whose license
or certification has not been suspended or excluded from participation
in either Title XVIII or XIX of the Social Security Act;

(11) billings are submitted after services have been pro-
vided;

(12) a complete and accurate claim for services for which
the provider is entitled to payment is received by DHS’s claims pro-
cessor within 12 months after the date of service. For purposes of this
section, date of service is defined as the last day of the month in which
the service was provided. Claims for services delivered before the ef-
fective date of this section must be submitted within 12 months of the
effective date of this section.

(A) All payments are subject to availability of funds as
provided by law.

(B) In the event that Medicaid eligibility for benefits is
established after provision of services, the 12-month period for sub-
mission of claims will start on the date eligibility is established.

(C) Adjustments to claims must be received by DHS’s
claims processor during the applicable 12-month period. Claims and
adjustments rejected or denied during the 12-month period through no
fault of the provider may be paid upon approval by DHS.

(D) The requirement to submit claims within 12 months
of the date of service does not prohibit a provider from re-billing in the
case of state-generated retroactive adjustments;

(13) the client is eligible for Medicaid benefits (if services
are provided through Medicaid); and

(14) the client is not an inpatient of a hospital, intermediate
care facility, skilled nursing facility, or intermediate care facility for
the mentally retarded (except when a provider agency is authorized to
receive payment for an assessment used to determine eligibility).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 18,
2002.
TRD-200206103
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Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: November 1, 2002
Proposal publication date: June 21, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦

PART 19. TEXAS DEPARTMENT OF
PROTECTIVE AND REGULATORY
SERVICES
CHAPTER 700. CHILD PROTECTIVE
SERVICES
SUBCHAPTER K. COURT-RELATED
SERVICES
40 TAC §700.1109
The Texas Department of Protective and Regulatory Services
(PRS) adopts an amendment to §700.1109, without changes to
the proposed text published in the August 9, 2002, issue of the
Texas Register (27 TexReg 7058).
The justification for the amendment is to update and clarify the
section by specifying that child support will be sought in all fos-
ter care cases. The amendment also deletes requirements that
are contained in §700.1108, Request for Child Support Orders,
updates current eligibility terms, and properly identifies the state
agency and division responsible for child support enforcement.
The amendment will function by ensuring that child support en-
forcement is operated in an effective and efficient manner.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code
§40.029, which authorizes the department to propose and adopt
rules in compliance with state law and to implement department
programs.
The amendment implements the Human Resources Code,
§40.029.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206147
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Effective date: November 1, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 438-3437

♦ ♦ ♦
CHAPTER 702. GENERAL ADMINISTRATION

SUBCHAPTER M. VEHICLE FLEET
MANAGEMENT
40 TAC §702.1201, §702.1203
The Texas Department of Protective and Regulatory Services
(PRS) adopts new Subchapter M, Vehicle Fleet Management,
consisting of §702.1201 and §702.1203, without changes to the
proposed text published in the August 9, 2002, issue of the Texas
Register (27 TexReg 7058).
The justification for the new sections is to establish policies and
procedures, as required by state law, concerning the use and
assignment of agency-owned vehicles. The sections are con-
sistent with the Vehicle Fleet Management Plan adopted by the
Office of Vehicle Fleet Management of the Texas Building and
Procurement Commission.
The new sections will function by ensuring that PRS is in com-
pliance with state law requiring PRS to adopt rules concerning
management of its vehicles.
No comments were received regarding adoption of the new sec-
tions.
The new sections are adopted under the Human Resources
Code, §40.029, which authorizes PRS to propose and adopt
rules to facilitate implementation of department programs, and
the Government Code, §2171.1045, which requires each state
agency to adopt rules relating to the assignment and use of the
agency’s vehicles.
The new sections implement the Government Code,
§2171.1045.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206151
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Effective date: October 17, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 438-3437

♦ ♦ ♦
CHAPTER 720. 24-HOUR CARE LICENSING
SUBCHAPTER A. STANDARDS FOR
CHILD-PLACING AGENCIES
40 TAC §720.29
The Texas Department of Protective and Regulatory Services
(PRS) adopts an amendment to §720.29, without changes to the
proposed text published in the August 9, 2002, issue of the Texas
Register (27 TexReg 7059).
The justification for the amendment is to remove language that
conflicts with federal law. The current rule requires child-placing
agencies to ensure that a child’s cultural needs are considered
when being placed in foster or adoptive placements. In most
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cases, this consideration would be prohibited by the Multi-Eth-
nic Placement Act of 1994 (MEPA) and the Removal of Barriers
to Interethnic Adoption Provisions of 1996 (IEP). Generally, this
federal legislation prohibits a child-placing agency, when making
a foster or adoptive placement, from considering the race, color
or national origin of the child or of the foster or adoptive family;
and from considering the capacity of the prospective foster or
adoptive parents to meet the needs of a child relating to race,
color, or national origin. The amendment removes this require-
ment.
The amendment will function by being in compliance with federal
law.
No comments were received regarding adoption of the amend-
ment.
The amendment is adopted under the Human Resources Code
(HRC), §40.029, which authorizes the department to propose
and adopt rules to facilitate implementation of department pro-
grams, and HRC, §42.042, which gives the department the au-
thority to promulgate rules to carry out provisions of the statute
and to regulate child care operations.
The amendment implements the Multi-Ethnic Placement Act of
1994 (MEPA), as amended (42 USC 622) and the Removal of
Barriers to Interethnic Adoption Provisions of 1996 (IEP).
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206146
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Effective date: November 1, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 438-3437

♦ ♦ ♦
CHAPTER 745. LICENSING
The Texas Department of Protective and Regulatory Services
(PRS) adopts amendments to §§745.37, 745.129 and 745.143;
adopts the repeal of §745.141; and adopts new §745.141, in its
Licensing chapter. The amendment to §745.129 is adopted with
changes to the proposed text published in the August 9, 2002,
issue of the Texas Register (27 TexReg 7060). The amend-
ments to §745.37 and §745.143, the repeal of §745.141, and
new §745.141 are adopted without changes to the proposed text
and will not be republished.
The justification for the rules is to allow neighborhood recreation
programs to serve children ages 5 through 13 years in lieu of
the current age range, 8 through 13 years. The sections are
changed to more closely mirror the criteria in Chapter 42 of the
Human Resources Code, §42.041(b)(14) for a municipal recre-
ational program that is exempt. The changes in §745.129(1) pro-
vide exemption for a neighborhood recreation program that com-
plies with standards that are used nationally that include staffing
ratios, staff training, and health and safety requirements; add re-
quirements for parents to sign statements saying their children
may come and go at will from the program; delete references

to enrollment information; and change age limits on children
served. Changes to §745.141 and §745.143 add that an exempt
program may apply to be licensed in order for the program to re-
ceive public funding. In addition, updates to §745.37(2)(F) and
(H) have been made so that the administrative rules in Chapter
745, Licensing, match the minimum standard rules in Chapter
720, 24-Hour Care Licensing.
The sections will function by having exemption rules that are
more consistent, and PRS will be able to concentrate public re-
sources on those programs subject to regulation.
During the comment period, PRS received comments from the
Boys and Girls Clubs of America. A letter was received from a
state legislator on behalf of the Boys and Girls Clubs in his dis-
trict requesting some of the same changes. Comments were
also forwarded to PRS from a state representative on behalf of
a constituent, who also sent the same letter to PRS. In addition,
this same legislator, on behalf of the same constituent, requested
that the age range to be served include 5 to 18 year olds and no
additional requirements for programs. A summary of the com-
ments and PRS’s responses follow:
Comments concerning §745.129:
Two commenters wanted to add descriptive words, "youth de-
velopment," related to one type of recreational program, and re-
quirements related to one type of recreational program. These
commenters also asked for clarification of words such as "tell"
and "compensation for services" or to change the rule to ex-
clude these words. One of these two commenters also wanted
to add "background checks by other entities." One commenter
requested a clarification of whether national standards meant
federal standards. In addition, one commenter requested that
the age be expanded to 18 and other requirements be excluded.
Response: PRS amends and adopts subparagraphs (C), (G)
and (I) of paragraph (1) with changes. The changes make the
language of the rule clearer and maintain the integrity of the ex-
emption to apply to most neighborhood recreational programs,
rather than a select few. The age range was not changed as re-
quested because the age limit for day care programs regulated
or exempt from regulation by our agency is up to 14 years. In
addition, other requirements were not excluded because PRS
believes that only an entity which meets these criteria can offer
a reasonable alternative to being licensed and regulated in order
to ensure the safety of children.
Comments concerning §745.141 and §745.143: One com-
menter was concerned that a program that received public
funding would need to be licensed.
Response: PRS is adopting these sections without change. The
intent of the rule is not to require that all programs that receive
public funding be licensed, but to give programs the option to be
licensed if they meet the criteria to be exempted from licensure,
but receive any type of public funding. The rules make it clear
that exempt programs may be licensed, if needed for any type
of public funding. Previously the rules only allowed an exempt
program to be licensed if receiving state or federal funding.
SUBCHAPTER B. CHILD CARE AND OTHER
OPERATIONS THAT WE REGULATE
40 TAC §745.37
The amendment is adopted under the Human Resources Code,
§40.029, which authorizes PRS to propose and adopt rules to fa-
cilitate implementation of department programs, and the Human
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Resources Code, §40.002, which gives the department primary
responsibility for regulating child-care facilities.
The amendment implements the Human Resources Code,
§40.029 and §40.002.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206148
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Effective date: November 1, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 438-3437

♦ ♦ ♦
SUBCHAPTER C. OPERATIONS THAT ARE
EXEMPT FROM REGULATION
DIVISION 2. EXEMPTIONS FROM
REGULATION
40 TAC §§745.129, 745.141, 745.143
The amendments and new section are adopted under the
Human Resources Code, §40.029, which authorizes PRS to
propose and adopt rules to facilitate implementation of depart-
ment programs, and the Human Resources Code, §40.002,
which gives the department primary responsibility for regulating
child-care facilities.
The amendments and new section implement the Human Re-
sources Code, §40.029 and §40.002.
§745.129. What miscellaneous programs are exempt from Licensing
regulation?

The followingmiscellaneous programs are exempt from our regulation:
Figure: 40 TAC §745.129

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206149
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Effective date: November 1, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 438-3437

♦ ♦ ♦
40 TAC §745.141
The repeal is adopted under the Human Resources Code,
§40.029, which authorizes PRS to propose and adopt rules

to facilitate implementation of department programs, and the
Human Resources Code, §40.002, which gives the department
primary responsibility for regulating child-care facilities.
The repeal implements the Human Resources Code, §40.029
and §40.002.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 20,
2002.
TRD-200206150
C. Ed Davis
Deputy Director, Legal Services
Texas Department of Protective and Regulatory Services
Effective date: November 1, 2002
Proposal publication date: August 9, 2002
For further information, please call: (512) 438-3437

♦ ♦ ♦

PART 20. TEXAS WORKFORCE
COMMISSION
CHAPTER 809. CHILD CARE AND
DEVELOPMENT
The TexasWorkforce Commission (Commission) adopts amend-
ments to §809.92, §809.101, §809.103, and §809.121 relating to
Child Care and Development rules without changes to the text
as proposed in the July 12, 2002 issue of the Texas Register (27
TexReg 6242).
The purpose of the amendments to §809.92 and §809.121 was
to move the reference in §809.92(b)(4) to §809.121. Since the
provision in §809.92(b)(4) applied more specifically to eligibility
related to children living at low incomes instead of the general
eligibility requirements, the Commission relocated the provision.
In §809.101, the purpose of the amendments was to encourage
the efficient use of child care funds in support of families transi-
tioning off of TANF by removing specific references to education
or training components and substituting a broader reference to a
"Choices activity" which includes work and employment-related
activities as well as education or training components. Additional
clarifications were made to update the terms in this section to be
consistent with the terms used in Chapter 811 related to Choices.
The updates included changing the terms from "client" to "recip-
ient" and from "component" to "activity." Changes to subsection
(d) were made to emphasize that TANF recipients, whose tempo-
rary cash assistance has expired must meet the requirements of
Chapter 811 to receive transitional child care. A statement was
added to subsection (d) to clarify that this provision does not ap-
ply to individuals engaged in unsubsidized employment who are
eligible under the provisions of §809.101(a)(1). Subsection (e)
was added to state that TANF recipients who are engaged in a
Choices activity, meeting the requirements of Chapter 811, and
denied temporary cash assistance due to receipt of child sup-
port, shall be eligible to receive transitional child care services
until the date on which the TANF recipient completes the activity,
as defined by the Board.
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In §809.103, the purpose of the amendments was to clarify the
intent of the Commission, which is that Applicants who are em-
ployed at the time of application, but continue to be eligible for
temporary cash assistance, be referred to a Workforce Orien-
tation for Applicants and be eligible to receive Applicant child
care. The phrase "or retain" was added to subsection (a)(1),
and subsection (d) was added to clarify the Commission’s intent
to encourage Applicants who are working but continue to be el-
igible for temporary cash assistance to obtain employment that
will enable them to support their families. The amendments em-
phasize the importance of full-time employment by limiting Ap-
plicant child care services to ninety (90) days for Applicants who
are employed less than fifteen (15) hours a week at the time of
application unless the hours of employment are increased to a
minimum of 30 hours per week before the end of the ninety (90)
days. The rule also provides that Applicant child care may be
extended to a total of twelve (12) months, inclusive of the ninety
(90) days, if the Applicant increases the hours of employment to
at least thirty (30) hours per week as required in §809.103(d).
No comments were received by the Commission during the com-
ment period.
SUBCHAPTER F. GENERAL ELIGIBILITY
FOR CHILD CARE
40 TAC §809.92
The amendments are adopted under Texas Labor Code
§301.061 and §302.002, which provide the Texas Workforce
Commission with the authority to adopt, amend, or repeal such
rules as it deems necessary for the effective administration of
Agency services and activities.
The amendments affect Texas Labor Code, Title 4, Texas Human
Resources Code Chapters 31 and 34, as well as Texas Govern-
ment Code Chapter 2308.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206053
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: October 7, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER G. CHILD CARE FOR PEOPLE
TRANSITIONING OFF PUBLIC ASSISTANCE
40 TAC §809.101, §809.103
The amendments are adopted under Texas Labor Code
§301.061 and §302.002, which provide the Texas Workforce
Commission with the authority to adopt, amend, or repeal such
rules as it deems necessary for the effective administration of
Agency services and activities.

The amendments affect Texas Labor Code, Title 4, Texas Human
Resources Code Chapters 31 and 34, as well as Texas Govern-
ment Code Chapter 2308.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206054
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: October 7, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
SUBCHAPTER H. CHILDREN OF PARENTS
AT RISK OF BECOMING DEPENDENT ON
PUBLIC ASSISTANCE
40 TAC §809.121
The amendments are adopted under Texas Labor Code
§301.061 and §302.002, which provide the Texas Workforce
Commission with the authority to adopt, amend, or repeal such
rules as it deems necessary for the effective administration of
Agency services and activities.
The amendments affect Texas Labor Code, Title 4, Texas Human
Resources Code Chapters 31 and 34, as well as Texas Govern-
ment Code Chapter 2308.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206055
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: October 7, 2002
Proposal publication date: July 12, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
CHAPTER 815. UNEMPLOYMENT
INSURANCE
SUBCHAPTER C. TAX PROVISIONS
The Texas Workforce Commission (Commission) adopts the re-
peal of §815.111 and new §815.111. Transfer of Compensation
Experience related to Chapter 815, Unemployment Insurance,
Subchapter C. Tax Provisions, without changes as published in
the August 2, 2002, issue of the Texas Register (27 TexReg
6826). The text will not be republished.
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The purpose of this section is to clarify provisions related to
Texas Labor Code Section 204.084, including the filing process
and the definition of an identifiable and segregable part of an or-
ganization, trade, or business for transferring compensation ex-
perience.
The purpose for choosing one year as the time limit for filing the
application to transfer compensation experience is to make clear
a defined timeline for filing the application, while setting a distinct
deadline to assist in administration. The Commission is of the
opinion that one year is sufficient and not overly burdensome.
No comments were received on the proposed repeal and new
rule.
For more information about the Commission and available ser-
vices, see www.texasworkforce.org.

40 TAC §815.111
The rule is repealed under Texas Labor Code §301.061.
The adopted repeal affects Texas Labor Code, Title 4.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206059
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: October 7, 2002
Proposal publication date: August 2, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
40 TAC §815.111
The new rule is adopted under Texas Labor Code §301.061.
The adopted new rule affects Texas Labor Code, Title 4.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206058
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: October 7, 2002
Proposal publication date: August 2, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
40 TAC §815.132
The Texas Workforce Commission (Commission) adopts new
§815.132 Rate and Collection of Additional Tax to Chapter 815,
Unemployment Insurance, Subchapter C. Tax Provisions, with-
out changes as published in the August 2, 2002 issue of the

Texas Register (27 TexReg 6826). The text will not be repub-
lished.
Title XII of the Social Security Act codified in part at 42 U.S.C.A
.§1321 et seq., creates a process that permits a state to borrow
from the Federal Unemployment Trust Fund, if a state’s unem-
ployment compensation trust fund becomes insolvent and the
state can no longer pay benefits. In accordance with this process
Subchapter C, Chapter 203 of the Texas Labor Code, V.T.C.A.,
entitled Advances from Federal Trust Fund, authorizes the Com-
mission to borrow funds from the Federal Unemployment Trust
Fund. The subchapter requires the Commission to assess and
collect an additional tax to ensure that the interest is timely paid
on advances borrowed from the Federal Unemployment Trust
Fund. The additional tax is deposited in the advance interest
trust fund.
Texas Labor Code, §203.105, provides that an additional tax is to
be imposed on each employer eligible for an experience tax rate,
if after January 1 of a year an interest payment on an advance
borrowed from the Federal Unemployment Trust Fund will be due
and the estimated amount necessary to make the interest pay-
ment will not otherwise be available. The section provides that
the Commission will set a rate for an additional tax to ensure that
there are sufficient funds in the advance interest trust fund to pay
the interest in a timely manner for that year. The rate is not to
exceed two-tenths of one percent (.2%). The rate is applied to
the same wage base to which the employer’s unemployment tax
is applied for that year. The Commission will set the date the tax
is due. The additional tax is subject to the same penalty for late
payment as the unemployment tax.
The Commission has determined that when interest payments
are due after January 1, the additional tax rate will be calculated
by the Agency based on a formula. The Commission has also
determined that the amount of tax revenue generated by this for-
mula will be sufficient to ensure that the accrued interest on the
advance the state obtain from the Federal Unemployment Trust
Fund will be paid in a timely manner. This tax will be due and
payable quarterly in the same manner as provided in §815.109
of this subchapter entitled Payment of Contributions and Reim-
bursements.
No comments were received on the proposed new rule.
For more information about the Commission and available ser-
vices, see www.texasworkforce.org.
The new rule is adopted under Texas Labor Code §301.061.
The adopted new rule affects Texas Labor Code, Title 4.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on September 17,
2002.
TRD-200206060
John Moore
Assistant General Counsel
Texas Workforce Commission
Effective date: October 7, 2002
Proposal publication date: August 2, 2002
For further information, please call: (512) 463-2573

♦ ♦ ♦
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Texas Department of Insurance
Final Action on Rules
ADOPTION OF NEW AND/OR ADJUSTED 2001, 2002, AND
2003 MODEL PRIVATE PASSENGER AUTOMOBILE PHYSICAL
DAMAGE RATING SYMBOLS FOR THE TEXAS AUTOMOBILE
RULES AND RATING MANUAL

The Commissioner of Insurance adopted amendments proposed by
Staff to the Texas Automobile Rules and Rating Manual (the Manual).
The amendments consist of new and/or adjusted 2001, 2002, and
2003 model Private Passenger Automobile Physical Damage Rating
Symbols and revised identification information. Staff’s petition (Ref.
No. A-0802-32-I), was published in the August 16, 2002, issue of the
Texas Register (27 TexReg 7555).

The new and/or adjusted symbols for the Manual’s Symbol and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the 2001, 2002, and 2003 model year
of the listed vehicles.

The amendments as adopted by the Commissioner of Insurance are
shown in exhibits on file with the Chief Clerk under Ref. No. A-0802-
32-I, which are incorporated by reference into Commissioner’s Order
No. 02-0979.

The Commissioner of Insurance has jurisdiction over this matter pur-
suant to Insurance Code Articles 5.10, 5.96, 5.98 and 5.101.

This notification is made pursuant to Insurance Code Article 5.96,
which exempts it from the requirements of the Government Code,
Chapter 2001 (Administrative Procedure Act).

Consistent with Insurance Code Article 6.95(h), the Department will
notify all insurers writing automobile insurance of this adoption by let-
ter summarizing the Commissioner’s action.

IT IS THEREFORE THE ORDER of the Commissioner of Insurance
that the Manual is amended as described herein, and the amendments
are adopted to become effective on the 60th day after publication of the
notification of the Commissioner’s action in the Texas Register.
TRD-200206127
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 19, 2002

♦ ♦ ♦
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Agency Rule Review Plan--Revised
Texas Department of Health
Title 25, Part 1
TRD-200206161
Filed: September 20, 2002

♦ ♦ ♦
Proposed Rule Reviews
Texas State Library and Archives Commission
Title 13, Part 1

The Texas State Library and Archives Commission proposes to review
Chapter 9, concerning Talking Book library services for blind or phys-
ically handicapped individuals, in accordance with the requirements
of the Government Code, §2001.039, and the General Appropriations
Act, Article IX, Section 9-10.13, 76th Legislature, 1999, which require
state agencies to review and consider for readoption each of their rules
every four years.

The reasons for adopting the rules in Chapter 9 continue to exist. The
rules were adopted pursuant to the Human Resources Code, §91.082
that requires the Texas State Library and Archives Commission to es-
tablish a central media center for persons unable to use ordinary print
materials; Government Code §441.006 that provides the Commission
with the authority to govern the Texas State Library; and Government
Code §441.112 that authorizes the commission to lend print access aids.
The rules are necessary to establish policies under which eligible per-
sons receive services from the Talking Book Program of the Texas State
Library and Archives Commission.

Comments on the review of Chapter 9 may be in writing submitted
to Ava Smith, Director of Talking Book Program, Box 12927, Austin,
Texas 78711-2927; may be faxed to (512) 936-2306; or may be sub-
mitted electronically to ava.smith@tsl.state.tx.us. For further informa-
tion or questions, concerning this proposal, please contact Ava Smith
at (512) 463-5428.
TRD-200206221
Edward Seidenberg
Assistant State Librarian
Texas State Library and Archives Commission
Filed: September 24, 2002

♦ ♦ ♦
Texas Workers’ Compensation Commission
Title 28, Part 2

The Texas Workers’ Compensation Commission files this notice of in-
tention to review the rules contained in Chapter 64, concerning Rep-
resenting Claimants Before the Board. This review is pursuant to the
General Appropriations Act, Article IX, §167, 75th Legislature, the
General Appropriations Act, Section 9-10, 76th Legislature, and Texas
Government Code §2001.039 as added by SB-178, 76th Legislature.

The agency’s reason for adopting the rules contained in this chapter
continues to exist and it proposes to readopt Chapter 64.

Comments regarding whether the reason for adopting these rules
continues to exist must be received by 5:00 p.m. on November 4,
2002, and submitted to Nell Cheslock, Legal Services Mailstop #4-D,
Texas Workers’ Compensation Commission, Southfield Building,
4000 South IH-35, Austin, Texas 78704-7491.

Chapter 64 - Representing Claimants Before the Board

§64.25. Discharged Attorney.

§64.30. Adverse Representation in Claims for Death Benefits.
TRD-200206233
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: September 25, 2002

♦ ♦ ♦
Adopted Rule Reviews
Texas Motor Vehicle Board
Title 16, Part 6

The Texas Motor Vehicle Board adopts the review of 16 TAC Part
6, Chapter 101, Practice and Procedure; Chapter 103, General Rules;
Chapter 105, Advertising; Chapter 107, Warranty Performance Obli-
gations; Chapter 109, Lessors and Lease Facilitators; and Chapter 111,
General Distinguishing Numbers, in accordance with Texas Govern-
ment Code, §2001.039, as published in the July 5, 2002, issue of the
Texas Register (27 TexReg 6383).

No comments were received regarding adoption of the review.

No amendments were proposed as a result of the review. Sections
101.62, 101.66 and 107.10 had amendments pending, which were also
adopted at the Board’s September 19, 2002 meeting.

The Board finds that the reasons for adoption of these chapters continue
to exist. This concludes the review of 16 TAC Part 6, Chapters 101,
103, 105, 107, 109 and 111.
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The Board is authorized to readopt Chapters 101, 103, 105, 107, 109
and 111 by § 3.06 of the Texas Motor Vehicle Commission Code, Ar-
ticle 4413(36), Texas Revised Civil Statutes, which provide the Board
with the authority to adopt rules necessary and convenient to effectuate
the provisions of the Code and to govern practice and procedure before
the agency.
TRD-200206141
Brett Bray
Director
Texas Motor Vehicle Board
Filed: September 20, 2002

♦ ♦ ♦
Texas Workers’ Compensation Commission
Title 28, Part 2

In accordance with the General Appropriation Act, Article IX, §167,
75th Legislature, the General Appropriations Act, §9-10, 76th Legisla-
ture, and Texas Government Code §2001.039 as added by Senate Bill
178, 76th Legislature, and pursuant to the notice of intention to review
published in the July 5, 2002, issue of the Texas Register (27 TexReg
6059), the Texas Workers’ Compensation Commission (the commis-
sion) has assessed whether the reason for adopting or readopting these
rules continues to exist. No comments were received regarding the re-
view of these rules.

Chapter 114. Self-Insurance.

§114.1. Purpose.

§114.2. Definitions.

§114.3. Initial Application Form and Financial Information Require-
ments.

§114.4. Security Requirements.

§114.5. Excess Insurance Requirements.

§114.6. Safety Program Requirements.

§114.7. Certification Process.

§114.8. Refusal To Certify an Employer.

§114.9. Required Initial Safety Program Inspection.

§114.10. Claims Contractor Requirements.

§114.11. Audit and Inspection Program.

§114.12. Required Annual Reports.

§114.13. Required Notices to the Director.

§114.14. Impaired Employer.

§114.15. Revocation of Certificate of Authority to Self-Insure.

Chapter 125. Benefits--General Provisions Applicable to All Benefits.

§126.1. Definitions Applicable to All Benefits.

§126.2. Payment of Benefits to Minors.

§126.3. Payment of Benefits to Legally Incompetent Persons.

§126.4. Advance of Benefits Based on Financial Hardship.

§126.5. Entitlement and Procedure for Requesting Required Medical
Examinations.

§126.6. Order for Required Medical Examination.

§126.7. Suspension of Temporary Income Benefits BasedOn the Opin-
ion of a Carrier-Selected Required Medical Examination Doctor.

§126.8. Commission Approved Doctor List.

§126.9. Choice of Treating Doctor and Liability for Payment.

§126.11. Extension of the Date of Maximum Medical Improvement
for Spinal Surgery.

§126.12. Payment of Interest on Accrued but Unpaid Income Benefits.

§126.13. Employer Initiation of Benefits and Reimbursement.

Chapter 128. Benefits--Calculation Of Average Weekly Wage

§128.1. Average Weekly Wage: General Provisions.

§128.2. Carrier’s Presumption of Employee’s Average Weekly Wage.

§128.3. Average Weekly Wage Calculation for Full-Time Employees,
and for Temporary Income Benefits for All Employees.

§128.4. Average Weekly Wage Calculation for Part-Time Employees.

§128.5. Average Weekly Wage Calculation for Seasonal Employees.

§128.6. Average Weekly Wage Adjustment for Certain Employees
Who Are Also Minors, Apprentices, Trainees, or Students.

§128.7. Average Weekly Wage for School District Employees.

Chapter 140. Dispute Resolution--General Provisions

§140.1. Definitions.

§140.2. Special Accommodations.

§140.3. Expedited Proceedings.

§140.4. Conduct and Decorum.

§140.5. Correction of Clerical Error.

As a result of the review, the commission has determined that the reason
for adoption of the rules continues to exist. Therefore, the commission
readopts Chapters 114, 126, 128, and 140. If the commission deter-
mines that any of these rules should be revised or repealed, the repeal
or revisions of the rules will be accomplished in accordance with the
Administrative Procedure Act.
TRD-200206136
Susan Cory
General Counsel
Texas Workers’ Compensation Commission
Filed: September 19, 2002

♦ ♦ ♦
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Coastal Coordination Council
Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program
On January 10, 1997, the State of Texas received federal approval
of the Coastal Management Program (CMP) (62 Federal Register pp.
1439-1440). Under federal law, federal agency activities and actions
affecting the Texas coastal zone must be consistent with the CMP goals
and policies identified in 31 TAC Chapter 501. As required by federal
law, the public is given an opportunity to comment on the consistency
of proposed activities in the coastal zone undertaken or authorized by
federal agencies. Pursuant to 31 TAC §§506.25, 506.32, and 506.41,
the public comment period for these activities extends 30 days from the
date published on the Coastal Coordination Council web site. Requests
for federal consistency review were deemed administratively complete
for the following projects(s) during the period of September 13, 2002,
through September 19, 2002. The public comment period for these
projects will close at 5:00 p.m. on October 25, 2002.

FEDERAL AGENCY ACTIONS:

Applicant: San Luis West Inc.; Location: The project is located at
Churchill Bayou and Cold Pass, approximately 1.5 miles west of San
Luis Pass, Brazoria County, Texas. The project can be located on
the U.S.G.S. quadrangle map entitled Christmas Point, Texas. Ap-
proximate UTM Coordinates: Zone 15; Easting: 291400; Northing:
3216500. Project Description: The applicant proposes to construct
100 linear feet of bulkhead above mean high water (MHW), landward
of existing smooth cordgrass (Spartina alterniflora), and southwest of
an existing building, instead of 100 linear feet of riprap previously au-
thorized but not constructed. CCC Project No.: 02-0300-F1; Type of
Application: U.S.A.C.E. permit application #18674(02) is being eval-
uated under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A.
§403) and §404 of the Clean Water Act (33 U.S.C.A. §125-1387).

Applicant: David Woolverton; Location: The project is located in the
Laguna Madre, adjacent to 714 Michigan, Laguna Heights, Cameron
County, Texas. The project can be located on the U.S.G.S. quadrangle
map entitled Laguna Vista, Texas. Approximate UTM Coordinates:
Zone 14; Easting: 674677; Northing: 2885516. Project Description:
The project involves the unauthorized discharge of fill material into
approximately 0.2-acre of waters of the U.S., specifically wetlands ad-
jacent to the Laguna Madre. The unauthorized fill directly impacted
approximately 0.2-acre of adjacent wetlands dominated by black man-
grove (Avicennia germinans), saltwort (Batis maritima), sea ox-eye
daisy (Borrichia frutescens), and seashore paspalum (Paspalum vagi-
natum). The fill was placed to repair erosion damage to the applicant’s
property and to prevent additional erosion. CCC Project No.: 02-0301-
F1; Type of Application: U.S.A.C.E. permit application #22457 is be-
ing evaluated under §10 of the Rivers and Harbors Act of 1899 (33
U.S.C.A. §403) and §404 of the Clean Water Act (33 U.S.C.A. §125-
1387).

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited

to submit comments on whether a proposed action is or is not consis-
tent with the Texas Coastal Management Program goals and policies
and whether the action should be referred to the Coastal Coordination
Council for review.

Further information on the applications listed above may be obtained
from Ms. Diane P. Garcia, Council Secretary, Coastal Coordination
Council, P.O. Box 12873, Austin, Texas 78711-2873, or diane.gar-
cia@glo.state.tx.us. Comments should be sent to Ms. Garcia at the
above address or by fax at 512/475-0680.
TRD-200206234
Larry Soward
Chief Clerk, General Land Office
Coastal Coordination Council
Filed: September 25, 2002

♦ ♦ ♦
Comptroller of Public Accounts
Notice of Intent to Amend Contract
Pursuant to Chapter 54, Subchapters F and G, Texas Education Code,
the Comptroller of Public Accounts (Comptroller) announces this no-
tice of intention to amend the existing contract between SCT Software
& Resource Management Corporation (Contractor) and the Texas Pre-
paid Higher Education Tuition Board.

Effective June 12, 2001, the Comptroller, acting on behalf of the Texas
Prepaid Higher Education Tuition Board, and the Contractor entered
into a contract for records administration and management services.
The initial term of the contract was from June 12, 2001 through August
31, 2002. The Comptroller issues this notice of intent to renew the
contract for the period from September 1, 2002 through August 31,
2003, and to increase the total amount payable under the contract. Total
payments under the contract, including all renewal periods, shall not
exceed $3,108,636.

For further information, please contact: Pamela Ponder, Deputy
General Counsel for Contracts, Comptroller of Public Accounts,
111 East 17th Street, ROOM G-24, Austin, Texas, 78774, telephone
number: (512) 475-0498, fax: (512) 475-0973, or by e-mail at
contracts@cpa.state.tx.us.
TRD-200206230
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: September 25, 2002

♦ ♦ ♦
Office of Consumer Credit Commissioner
Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.
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The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 09/30/02 - 10/06/02 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 09/30/02 - 10/06/02 is 18% for Commercial over
$250,000.
1Credit for personal, family or household use.
2Credit for business, commercial, investment or other similar purpose.
TRD-200206219
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: September 24, 2002

♦ ♦ ♦
Texas Education Agency
Request for Applications Concerning the Public Charter
Schools Start-Up Grant Applications for Generation Eight
Eligible Applicants. The Texas Education Agency (TEA) is request-
ing applications through Standard Application System (SAS) #A527
from campus charters, campus program charters, and open-enrollment
charter schools as established by Texas Education Code, Chapter 12, to
increase the understanding of the public charter schools model by pro-
viding financial assistance for the design and implementation of public
charter schools. Applications will be mailed directly to each eligible
open-enrollment charter school.

Description. In accordance with the purpose of the federal Public Char-
ter Schools Start-Up Grant Program, funds may be used for post-award
planning and design of the school’s educational program, which may
include refining the desired educational results and methods for mea-
suring progress toward achieving those results and providing profes-
sional development for teachers and other staff who will work in the
public charter school. Funds may also be used for the initial imple-
mentation of the charter school, which may include: (1) informing the
community about the public charter school; (2) acquiring necessary
equipment and educational materials and supplies; (3) acquiring or de-
veloping curriculum materials; and (4) funding other initial operational
costs that cannot be met from state or local sources. Applicants must
address each requirement as specified in RFA #701-02-038 to be eligi-
ble for funding.

Dates of Project. The federal Public Charter Schools Start-Up Grant
Program will be implemented from February 1, 2003, to July 31, 2003.
Applicants should plan for a starting date of no earlier than February
1, 2003, and an ending date of no later than July 31, 2003.

Project Amount. Each Generation-Eight charter school will be eligible
to receive a maximum of $100,000. Start-up funding in any subsequent
year will be based on satisfactory progress of the first-year objectives
and activities and on general budget approval by the commissioner of
education and appropriations by the U.S. Congress. This project is
funded 100% from the Public Charter Schools federal funds.

The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. The TEA is
not committed to pay any costs before an application is approved. The
issuance of this RFA does not obligate TEA to award a grant or pay any
costs incurred in preparing an application.

Requesting the Application. A copy of the complete RFA #701-02-038
will bemailed to each eligible open-enrollment charter school approved
by the State Board of Education. Campus charters, campus program

charters, and other interested parties may obtain a complete copy of
RFA#701-02-038 by writing to the: Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701 N.
Congress Avenue, Austin, Texas 78701; by calling (512) 463-9304;
by faxing (512) 463-9811; or by e-mailing dcc@tea.state.tx.us. Pro-
vide your name, complete mailing address, and phone number, includ-
ing area code. Please refer to the RFA number and title in your re-
quest. The complete RFA will also be posted on the TEA website at
http://www.tea.state.tx.us./charter/rfa.htm for viewing and download-
ing.

Further Information. For clarifying information about the RFA or SAS,
contact Mary Perry, Division of Charter Schools, TEA, (512) 463-
9575.

Deadline for Receipt of Applications. Applications must be received
in the Document Control Center of the TEA no later than 5:00 p.m.
(Central Time), Thursday, November 21, 2002, to be considered for
funding.
TRD-200206227
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Filed: September 25, 2002

♦ ♦ ♦
Request for Proposals Concerning Evaluation of Education
Technology Pilot Projects
Eligible Proposers. The Texas Education Agency (TEA) is request-
ing proposals under Request for Proposals (RFP) #701-03-001 from
nonprofit organizations, institutions of higher education, private com-
panies, and individuals. Historically underutilized businesses (HUBs)
are encouraged to submit proposals. Subcontracting opportunities are
possible for this contract and contractors are encouraged to subcontract
with HUBs.

Description. The TEA is requesting proposals for the evaluation of four
education technology projects currently being conducted by the agency
and its partners. These projects are piloting the use of personal digi-
tal assistant-based and/or web-based resources for student assessment,
curriculum enhancement and professional development purposes. The
TEA is seeking both qualitative and quantitative evaluation of these
projects.

Dates of Project. All services and activities related to this RFP will be
conducted within specified dates. Proposers should plan for a starting
date of no earlier than November 18, 2002, and an ending date of no
later than June 30, 2003.

Project Amount. One contractor(s) will be selected to receive a maxi-
mum of $100,000 during the contract period. Subsequent project fund-
ing will be based on satisfactory progress of first-year objectives and
activities and on general budget approval.

Selection Criteria. Proposals will be selected based on the ability of
each proposer to carry out all requirements contained in this RFP. The
TEA will base its selection on, among other things, the demonstrated
competence and qualifications of the proposer and upon the reason-
ableness of the proposed fee. The TEA reserves the right to select from
the highest ranking proposals those that address all requirements in the
RFP and that are most advantageous to the project.

The TEA is not obligated to execute a resulting contract, provide funds,
or endorse any proposal submitted in response to this RFP. This RFP
does not commit TEA to pay any costs incurred before a contract is
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executed. The issuance of this RFP does not obligate TEA to award a
contract or pay any costs incurred in preparing a response.

Requesting the Proposal. A complete copy of RFP #701-03-001 may
be obtained by writing the: Document Control Center, Room 6-108,
Texas Education Agency, William B. Travis Building, 1701 N. Con-
gress Avenue, Austin, Texas 78701; by calling (512) 463-9304; by fax-
ing (512) 463-9811; by e-mailing dcc@tea.state.tx.us; or by download-
ing it at http://www.tea.state.tx.us/rfx/rfp70103001. Please refer to the
RFA number and title in your request. Provide your name, complete
mailing address, and telephone number including area code.

Further Information. For clarifying information about this RFP, contact
Lavonda Barnard, Division of Education Technology, TEA, (512) 463-
9400.

Deadline for Receipt of Proposals. Proposals must be received in the
Document Control Center of the TEA by 5:00 p.m. (Central Time),
Tuesday, November 12, 2002, to be considered for funding.
TRD-200206228
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Filed: September 25, 2002

♦ ♦ ♦
Request for Proposals Concerning Fiscal Note Production
Services
Eligible Proposers. The Texas Education Agency (TEA) is requesting
proposals under Request for Proposals (RFP) #701-02-040 from non-
profit organizations, private companies, and individuals. Historically
underutilized businesses (HUBs) are encouraged to submit proposals.

Description. The purpose of this project is to produce multi-year
cost/savings estimation and analysis documents that comply with
the format specified by the Legislative Budget Board for the Texas
Legislature’s 78th Regular Session. The selected contractor will be
expected to produce multi-year cost/savings estimation and analysis
documents that meet TEA specifications for a variety of proposed leg-
islation affecting public education. The contractor will be required to
complete each assigned document within a 48-hour to 72-hour period
unless the timeline is specifically adjusted by TEA. Shorter timelines
may be required for some assignments. The contractor will not be
guaranteed either a minimum or maximum number of assignments.
In producing these documents, the contractor will be required to
demonstrate in-depth knowledge of Texas’ public education system,
including the state’s school finance system, and to extract or collect
any additional data needed to produce the documents from sources
such as TEA automated systems, TEA and other external websites,
and communications with TEA staff, local school districts, regional
education service centers, or other affected parties. The contractor
will be expected to provide office space and a specified minimum
level of office equipment.

Proposers must meet or exceed the following criteria: (1) a minimum of
five years work experience in preparing cost/savings estimates of pro-
posed legislation affecting public education; (2) a minimum of three
years work experience in mainframe-based data extraction and analy-
sis using programming languages such as SAS and SQL; (3) a min-
imum of two years work experience involving communications with
individuals and entities concerning the estimation of costs associated
with proposed legislation, such as staff of the TEA, Legislative Bud-
get Board, and local school districts; and (4) the ability to produce an
accurate and complete multi-year cost/savings estimation and analysis
document within a 72-hour or shorter time frame. All proposers will

be required to produce a sample cost estimation document based on a
piece of simulated legislation provided by TEA. All proposers will be
provided with the same piece of simulated legislation. The completed
sample must meet a format specified by TEA and must be returned to
TEA within 72 hours of the time it is assigned to the proposer.

Dates of Project. All services and activities related to this proposal will
be conducted within specified dates which shall not exceed 26 work-
ing weeks. Proposers should plan for a starting date of no earlier than
January 13, 2003, and an ending date of no later than June 2, 2003.

Project Amount. One contractor will be selected to receive a maximum
of $25,000 during the contract period. Subsequent project funding will
be based on satisfactory progress of first-year objectives and activities
and on general budget approval.

Selection Criteria. Proposals will be selected based on the ability of
each proposer to carry out all requirements contained in the RFP. The
TEA will base its selection on, among other things, the demonstrated
competence and qualifications of the proposer, the ability of the pro-
poser to complete the services/activities in the manner and time frame
requested, reviewers’ judgment of the quality of the sample document
produced by the proposer, and the reasonableness of the proposed fee.
Special consideration will be given to qualified proposals submitted by
certified HUBs. The TEA reserves the right to select from the highest
ranking proposals those that address all requirements in the RFP.

The TEA is not obligated to execute a resulting contract, provide funds,
or endorse any proposal submitted in response to this RFP. This RFP
does not commit TEA to pay any costs incurred before a contract is
executed. The issuance of this RFP does not obligate TEA to award a
contract or pay any costs incurred in preparing a response.

Requesting the Proposal. A complete copy of RFP# 701-02-040 may
be obtained by writing the: Document Control Center, Room 6-108,
Texas Education Agency, William B. Travis Building, 1701 N. Con-
gress Avenue, Austin, Texas 78701; by calling (512) 463-9304; by fax-
ing (512) 463-9811; or by e-mailing dcc@tea.state.tx.us. Please refer
to the RFP number and title in your request. Provide your name, com-
plete mailing address, and phone number including area code.

Further information. For clarifying information about the RFP, contact
Janét Spurgin, Department of School Finance & Fiscal Analysis, TEA,
(512) 463-8994.

Deadline for Receipt of Proposals. Proposals must be received in the
Document Control Center of the TEA by 5:00 p.m. (Central Time),
Thursday, December 5, 2002, to be considered.
TRD-200206229
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Filed: September 25, 2002

♦ ♦ ♦
Commission on State Emergency Communica-
tions
Proposed Distribution Percentages for Fiscal Year 2003
The following chart is the PROPOSED Fiscal Year 2003 schedule of
distribution percentages for the 9-1-1Wireless Service Fee for all 9-1-1
jurisdictions, except those in the North Central Texas Council of Gov-
ernments (NCTCOG). Jurisdictions in the NCTCOG region will have
their populations allocated by the NCTCOG and should contact them,
if they have questions. NCTCOGwill provide the Commission staff the
allocations for it’s region. Those will be incorporated into the distribu-
tion chart that will be presented to the Commission for consideration of
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adoption. Once approved by the Commission, these percentages will
be used for wireless distributions made after November 10, 2002.

The population figures were taken from the 2001 Population Estimates,
published by the Department of Rural Sociology at Texas A&M Uni-
versity, see the footnote to the chart for the location of the data. If
a jurisdiction wishes to change the population schedule, it must show
the change to itself and the change to another jurisdiction, the net affect
of the two changes being zero on the total schedule. Changes must be
coordinated between 9-1-1 jurisdictions before reporting them back to
the Commission.

Changes to the schedule must be received at the Commission’s office
by 5:00 p.m., October 4, 2002. Once all changes have been incorpo-
rated into the schedule, it will be presented to the Commission for con-
sideration at its October 10, 2002 public meeting.

Change requests can be sent to Brian P. Millington by email
(brian.millington@csec.state.tx.us) or by fax (512.305.6937), or to the
following address: 333 Guadalupe Street, Suite 2-212 Austin, Texas
78701-3942.
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TRD-200206252
Paul Mallett
Executive Director
Commission on State Emergency Communications
Filed: September 25, 2002

♦ ♦ ♦
Texas Engineering Extension Service
Notice Per US Department of Justice State Domestic
Preparedness Program
Counties and incorporated municipalities of Texas are invited to partic-
ipate in an assessment of vulnerabilities and needs. Completion of the
assessment is a requirement to be considered for equipment funding
for response to potential terrorist use of a Weapon of Mass Destruction
provided under the US Department of Justice, Office for Domestic Pre-
paredness, Fiscal Year 2001 "State Domestic Preparedness Program".

Every mayor and county judge should have received a letter, dated June
14, 2002, fromDr. G. Kemble Bennett, Director of the Texas Engineer-
ing Extension Service (TEEX), asking the mayor or judge to designate
a Point of Contact for assessment actions. Instruction materials will be
provided to the Point of Contact during the first quarter of Fiscal Year
2003 (September - November).

Jurisdictions that desire to participate, but who have not received an
invitation, should contact Charles Todd, TEEX Program Manager, not
later than October 11, 2002, to provide the following information for
the jurisdiction Point of Contact:

Name of City or County

Name of Point of Contact

Mailing address for Point of Contact

Phone number for Point of Contact

E-mail address for Point of Contact

The information may be provided via e-mail (preferred method), tele-
phonically, or by mail.

E-mail: charley.todd@teexmail.tamu.edu

Telephone: 979-458-6815

Mailing address:

Texas Engineering Extension Service

Attention: Director of Domestic Preparedness

John B. Connally Building

301 Tarrow-TEEX

College Station, Texas 77840-7896
TRD-200206232
Arturo Alonzo, Jr.
Deputy Director
Texas Engineering Extension Service
Filed: September 25, 2002

♦ ♦ ♦
Texas Commission on Environmental Quality
Enforcement Orders
An agreed order was entered regarding Exxon Mobil Corpora-
tion dba ExxonMobil Refining & Supply Company, Docket No.

2001-1269-AIR-E on September 17, 2002 assessing $7,500 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (713) 767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Eddins-Walcher Company,
Docket No. 2002-0009-PST-E on September 17, 2002 assessing $500
in administrative penalties with $100 deferred.

Information concerning any aspect of this order may be obtained
by contacting Mark Newman, Enforcement Coordinator at (915)
655-9479, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding The Boeing Company, Docket
No. 2001-1013-IHW-E on September 17, 2002 assessing $81,900 in
administrative penalties with $16,380 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512) 239-5731,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Gerald B. Dipple, Jr. dba Rem-
ington Tanner Dairy, Docket No. 2001-1303-AGR-E on September 17,
2002 assessing $7,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Sherry Smith, Enforcement Coordinator at (512) 239-0572,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Horticultural Printers, Incorpo-
rated, Docket No. 2001-1544-AIR-E on September 17, 2002 assessing
$1,375 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (817) 588-
5890, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Lone Star Dirt and Paving En-
terprises, Inc., Docket No. 2002-0067-AIR-E on September 17, 2002
assessing $2,000 in administrative penalties with $400 deferred.

Information concerning any aspect of this order may be obtained by
contacting Gary Shipp, Enforcement Coordinator at (806) 796-7092,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Duke Energy Field Services,
LP, Docket No. 2001-1479-AIR-E on September 17, 2002 assessing
$18,500 in administrative penalties with $3,700 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512) 239-5731,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding El Paso Natural Gas Com-
pany, Docket No. 2002-0035-AIR-E on September 17, 2002 assessing
$3,750 in administrative penalties with $750 deferred.

Information concerning any aspect of this order may be obtained by
contacting Kevin Smith, Enforcement Coordinator at (915) 834-4952,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
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An agreed order was entered regarding Gracelake Management, LLC,
Docket No. 2001-1271-AIR-E on September 17, 2002 assessing
$1,000 in administrative penalties with $200 deferred.

Information concerning any aspect of this order may be obtained by
contacting Laura Clark, Enforcement Coordinator at (409) 899-8760,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Masters Resources, LLC,
Docket No. 2002-0288-AIR-E on September 17, 2002 assessing $750
in administrative penalties with $150 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sushil Modak, Enforcement Coordinator at (512) 239-2142,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Masters Resources, LLC,
Docket No. 2002-0287-AIR-E on September 17, 2002 assessing $750
in administrative penalties with $150 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sushil Modak, Enforcement Coordinator at (512) 239-2142,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding South Hampton Refining Co.,
Docket No. 2001-1547-AIR-E on September 17, 2002 assessing
$5,938 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Laura Clark, Enforcement Coordinator at (409) 899-8760,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding South Texas Moulding, Inc.,
Docket No. 2001-1548-AIR-E on September 17, 2002 assessing
$6,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Sandra Alanis, Enforcement Coordinator at (956) 430-6044,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Wall Colmonoy Corporation,
Docket No. 2001-1382-IHW-E on September 17, 2002 assessing
$12,500 in administrative penalties with $2,500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512) 239-5731,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Bridgestone/Firestone, Inc.,
Docket No. 2001-1412-IWD-E on September 17, 2002 assessing
$7,500 in administrative penalties with $1,500 deferred.

Information concerning any aspect of this order may be obtained
by contacting Michael Meyer, Enforcement Coordinator at (512)
239-4492, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Cooper Cameron Corporation,
Docket No. 2001-1209-MWD-E on September 17, 2002 assessing
$29,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512) 239-5731,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Hackberry, Docket No.
2001-0035-MWD-E on September 17, 2002 assessing $14,000 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512) 239-5731,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding City of Leonard, Docket No.
2001-0871-MWD-E on September 17, 2002 assessing $18,128 in ad-
ministrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512) 239-5731,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Deercreek Waterworks, Inc.,
Docket No. 2001-1341-MWD-E on September 17, 2002 assessing
$1,800 in administrative penalties with $360 deferred.

Information concerning any aspect of this order may be obtained by
contacting Cheryl Thompson, Enforcement Coordinator at (817)588-
5886, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Darin Jeffries, Docket No.
2001-1397-OSI-E on September 17, 2002 assessing $500 in adminis-
trative penalties with $100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Carl Schnitz, Enforcement Coordinator at (512) 239-1892,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding David Pritchard dba Advanced
Septic Systems, Docket No. 2001-1555-OSI-E on September 17, 2002
assessing $250 in administrative penalties with $50 deferred.

Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Benito Valenzuela dba B & M
Septic Systems, Docket No. 2001-1144-OSI-E on September 17, 2002
assessing $750 in administrative penalties with $150 deferred.

Information concerning any aspect of this order may be obtained by
contacting Laurie Eaves, Enforcement Coordinator at (512) 239-4495,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Walker Oil, LLC dba Uncle
Sam’s, Docket No. 2001-1165-PST-E on September 17, 2002 assess-
ing $15,500 in administrative penalties with $15,500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Audra Baumgartner, Enforcement Coordinator at (361) 825-
3312, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding VJ Enterprises, Inc. dba Swing
N Stop, Docket No. 2002-0257-PST-E on September 17, 2002 assess-
ing $2,500 in administrative penalties with $500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Trina Grieco, Enforcement Coordinator at (713) 767-3607,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.
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An agreed order was entered regarding J. P. Ventures, Inc. dba Corner
Stop, Docket No. 2002-0011-PST-E on September 17, 2002 assessing
$1,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Catherine Sherman, Enforcement Coordinator at (713) 767-
3624, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Marsh Distributing Company,
Docket No. 2001-1352-PST-E on September 17, 2002 assessing
$2,000 in administrative penalties with $400 deferred.

Information concerning any aspect of this order may be obtained by
contacting Catherine Albrecht, Enforcement Coordinator at (713) 767-
3672, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Gian T. O’Donnell dba Fadco,
Docket No. 2001-1443-PST-E on September 17, 2002 assessing
$6,000 in administrative penalties with $1,200 deferred.

Information concerning any aspect of this order may be obtained by
contacting Catherine Albrecht, Enforcement Coordinator at (713) 767-
3672, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Jeff Galloway dba Galloway
Exxon, Docket No. 2001-1426-PST-E on September 17, 2002 assess-
ing $4,000 in administrative penalties with $800 deferred.

Information concerning any aspect of this order may be obtained by
contacting Susan Kelly, Enforcement Coordinator at (409) 899-8704,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding PNI Transportation Inc., Docket
No. 2002-0129-PST-E on September 17, 2002 assessing $500 in ad-
ministrative penalties with $100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588-
5886, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Oldmoc, Inc., Docket No.
2002-0109-PST-E on September 17, 2002 assessing $500 in adminis-
trative penalties with $100 deferred.

Information concerning any aspect of this order may be obtained by
contacting Gary Shipp, Enforcement Coordinator at (806) 796-7092,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Oil Patch Petroleum, Inc.,
Docket No. 2001-1571-PST-E on September 17, 2002 assessing
$17,500 in administrative penalties with $3,500 deferred.

Information concerning any aspect of this order may be obtained by
contacting Michelle Harris, Enforcement Coordinator at (512) 239-
0492, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding MZSG Enterprises, Inc. dba
NuTime Truck Stop, Docket No. 2001-1066-PST-E on September 17,
2002 assessing $7,500 in administrative penalties with $1,500 deferred.

Information concerning any aspect of this order may be obtained by
contacting ElnoraMoses, Enforcement Coordinator at (903) 535-5136,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Mission Petroleum Carriers,
Inc., Docket No. 2002-0039-PST-E on September 17, 2002 assessing
$53,000 in administrative penalties with $10,600 deferred.

Information concerning any aspect of this order may be obtained by
contacting Jaime Garza, Enforcement Coordinator at (956) 430-5030,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Tianne Bradley dba Mansell’s
Grocery and Feed, Docket No. 2002-0108-PST-E on September 17,
2002 assessing $2,700 in administrative penalties with $540 deferred.

Information concerning any aspect of this order may be obtained by
contacting Gary Shipp, Enforcement Coordinator at (806) 796-7092,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Tice Grocery, Inc., Docket No.
2001-0532-PST-E on September 17, 2002 assessing $3,500 in admin-
istrative penalties with $700 deferred.

Information concerning any aspect of this order may be obtained
by contacting Ronnie Kramer, Enforcement Coordinator at (806)
468-0512, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Sunesara Investment Inc. dba
Baytown Market No. 2, Docket No. 2001-1403-PST-E on September
17, 2002 assessing $8,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Catherine Sherman, Enforcement Coordinator at (713) 767-
3624, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Bexar Metropolitan Water Dis-
trict Public Facility, Docket No. 2001-0711-PWS-E on September 17,
2002 assessing $16,327 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512) 239-5731,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Deanville Water Supply Corpo-
ration, Docket No. 2001-1437-PWS-E on September 17, 2002 assess-
ing $438 in administrative penalties.

Information concerning any aspect of this order may be obtained
by contacting James Jackson, Enforcement Coordinator at (254)
751-0335, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

An agreed order was entered regarding Pepi M. Kohler and Mike P.
Kohler dba Alpenhof Steak Haus, Docket No. 2000-0864-PWS-E on
September 17, 2002 assessing $2,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Brian Lehmkuhle, Enforcement Coordinator at (512) 239-
4482, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding Therese Newland dba Peek
Road Mobile Home Park, Docket No. 2001-1532-PWS-E on Septem-
ber 17, 2002 assessing $375 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Rebecca Johnson, Enforcement Coordinator at (713) 422-
8931, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
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An agreed order was entered regarding Melvin Ellenwood dbaMt. Pis-
gah Water System, Docket No. 2001-0867-PWS-E on September 17,
2002 assessing $6,313 in administrative penalties with $5,713 deferred.

Information concerning any aspect of this order may be obtained by
contacting Sushil Modak, Enforcement Coordinator at (512) 239-2142,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Terra Southwest, Incorporated,
Docket No. 2001-1401-PWS-E on September 17, 2002 assessing
$1,250 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (817) 588-
5890, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.

An agreed order was entered regarding City of San Augustine, Docket
No. 2001-0994-PWS-E on September 17, 2002 assessing $10,238 in
administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Katharine Hodgins, SEP Coordinator at (512) 239-5731,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was entered regarding Yale Minimart, Inc. dba AZ
Mart #2, Docket No. 1999-1286-PST-E on September 17, 2002 as-
sessing $10,500 in administrative penalties.

Information concerning any aspect of this order may be obtained by
contacting Diana Grawitch, Staff Attorney at (512) 239-0939, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was entered regarding Gazi Shahjahan dba Zoom
Zooms, Docket No. 2001-1453-PST-E on September 17, 2002
assessing $1,500 in administrative penalties with $300 deferred.

Information concerning any aspect of this order may be obtained by
contacting Todd Huddleson, Enforcement Coordinator at (512) 239-
1105, Texas Commission on Environmental Quality, P.O. Box 13087,
Austin, Texas 78711-3087.
TRD-200206248
LaDonna Castañuela
Chief Clerk
Texas Commisssion on Environmental Quality
Filed: September 25, 2002

♦ ♦ ♦
Notice of Application and Preliminary Decision for Hazardous
Waste Permits
For the Period of September 16, 2002

APPLICATION U.S. Department of Energy (D.O.E.)--Pantex Plant, a
hazardous waste management facility, has applied to the Texas Com-
mission on Environmental Quality (TCEQ) for a Class 3 permit mod-
ification to Permit No. HW-50284 for deletion of Provision VIII in
the permit and its associated attachments (Attachments C, E, F, G,
and H). The reference provisions and attachments address the correc-
tive action requirements for solid waste management units (SWMUs),
Areas of Concern (AOC), and groundwater at Pantex. Corrective ac-
tion requirements for SWMUs, AOC, and groundwater have been in-
corporated into the Pantex Groundwater Compliance Plan application.
Through this Class 3 modification request, the requirements and infor-
mation provided in the corrective action provisions of the permit would

be replaced by the requirements and information contained in the Com-
pliance Plan issued as a result of processing the Pantex Groundwater
Compliance Plan application. The facility is located seventeen miles
northeast of Amarillo, north on U.S. Highway 60 and contiguous to
the west side of State Highway 2373, on approximately 16,000 acres
of land in the rural area of Carson County, Texas. This application was
submitted to the TCEQ on June 5, 2001.

The TCEQ executive director has completed the technical review of the
application and prepared a draft permit. The draft permit, if approved,
would establish the conditions under which the facility must operate.
The executive director has made a preliminary decision that this permit,
if issued, meets all statutory and regulatory requirements. The permit
application, executive director’s preliminary decision, and draft permit
are available for viewing and copying at the Carson County Library,
401 Main Street, Panhandle, Texas.

PUBLIC COMMENT/PUBLIC MEETING. The TCEQ held a public
meeting at 6:00 p.m. on August 21, 2001 at the Carson County Square
House Museum in Panhandle Texas. You may submit additional com-
ments or request another public meeting about this application. Gen-
erally, the TCEQ will hold a public meeting if the executive director
determines that there is a significant degree of public interest in the ap-
plication, if requested in writing by an affected person, or if requested
by a local legislator. A public meeting is not a contested case hearing.

Written public comments and requests for a public meeting must be
submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box
13087, Austin, Texas 78711-3087 within 45 days from the date of
newspaper publication of this notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or requested to be on the mail-
ing list for this application. If comments are received, the mailing will
also provide instructions for requesting a contested case hearing or re-
consideration of the executive director’s decision. A contested case
hearing is a legal proceeding similar to a civil trial in a state district
court.

A contested case hearing will only be granted based on disputed issues
of fact that are relevant and material to the Commission’s decision on
the application. Further, the Commission will only grant a hearing on
issues that were raised during the public comment period and not with-
drawn. Issues that are not raised in public comments may not be con-
sidered during a hearing.

EXECUTIVEDIRECTORACTION. The executive director may issue
final approval of the application unless a timely contested case hearing
request or request for reconsideration is filed. If a timely hearing re-
quest or request for reconsideration is filed, the executive director will
not issue final approval of the permit and will forward the application
and requests to the TCEQ Commissioners for their consideration at a
scheduled Commission meeting.

MAILING LIST. In addition to submitting public comments, you may
ask to be placed on a mailing list to receive future public notices mailed
by the Office of the Chief Clerk. You may request to be added to: (1)
the mailing list for this specific application; (2) the permanent mailing
list for a specific applicant name and permit number; and/or (3) the
permanent mailing list for a specific county. Clearly specify which
mailing list(s) to which you wish to be added and send your request to
the TCEQ Office of the Chief Clerk at the address below. Unless you
otherwise specify, you will be included only on the mailing list for this
specific application.
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INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TCEQ Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TCEQ can be found at our web site at www.tceq.state.tx.us.
The permittee’s compliance history during the life of the permit being
modified is available from the Office of Public Assistance.

Further information may also be obtained from U.S. D.O.E.--Pantex
Plant, P.O. Box 30030, Amarillo, Texas 79120-0030 or by calling Mr.
Daniel E. Glenn, Area Manager at (806) 477-3180.
TRD-200206242
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: September 25, 2002

♦ ♦ ♦
Notice of Application and Preliminary Decision for Hazardous
Waste Permits
For the Period of September 18, 2002

APPLICATION Safety-Kleen Systems, Inc., 3820 Bratton Road, Cor-
pus Christi, Texas 78415, a commercial waste management facility has
applied to the Texas Commission on Environmental Quality (TCEQ)
for renewal/minor amendment to authorize the continued operation of
one spent parts cleaning tank, one dumpster/drum washer (tank) and a
container storage are for the storage and processing of hazardous and
Class 1, Class 2, and Class 3 non-hazardous industrial solid waste. The
minor amendment consists of updated air emissions calculations and
the inclusion of four new waste streams that will be proposed by the
facility. The facility is located at the above address in Nueces County,
Texas. This application was submitted to the TCEQ on August 24,
2001.

The TCEQ executive director has reviewed this action for consistency
with the goals and policies of the Texas Coastal Management Program
(CMP) in accordance with the regulations of the Coastal Coordination
Council and has determined that the action is consistent with the appli-
cable CMP goals and policies.

The TCEQ executive director has completed the technical review of
the application and prepared a draft permit. The draft permit, if ap-
proved, would establish the conditions under which the facility must
operate. The executive director has made a preliminary decision that
this permit, if issued, meet all statutory and regulatory requirements.
The permit application, executive director’s preliminary decision, and
draft permit are available for viewing and copying at Central Library,
805 Comanche, Corpus Christi, Texas 78401.

PUBLIC COMMENT/PUBLIC MEETING. You may submit public
comments or request a public meeting about this application. The pur-
pose of a public meeting is to provide the opportunity to submit com-
ments or to ask questions about the application. Generally, the TCEQ
will hold a public meeting if the executive director determines that there
is a significant degree of public interest in the application or if requested
by a local legislator. A public meeting is not a contested case hearing.

Written public comments and requests for a public meeting must be
submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box
13087, Austin, Texas 78711-3087 within 45 days from the date of
newspaper publication of this notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material or sig-
nificant public comments. The response to comments, along with the

executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or is on the mailing list for this
application. If comments are received, the mailing will also provide in-
structions for requesting a contested case hearing or reconsideration of
the executive director’s decision. A contested case hearing is a legal
proceeding similar to a civil trial in a state district court.

A contested case hearing will only be granted based on disputed issues
of fact that are relevant and material to the Commission’s decision on
the application. Further, the Commission will only grant a hearing on
issues that were raised during the public comment period and not with-
drawn. Issues that are not raised in public comment may not be con-
sidered during a hearing.

EXECUTIVEDIRECTORACTION. The executive director may issue
final approval of the application unless a timely contested case hearing
request or request for reconsideration is filed. If a timely hearing re-
quest or request for reconsideration is filed, the executive director will
not issue final approval of the permit and will forward the application
and requests to the TCEQ Commissioners for their consideration at a
scheduled Commission meeting.

MAILING LIST. In addition to submitting public comments, you may
ask to be placed on a mailing list to receive future public notices mailed
by the Office of the Chief Clerk. You may request to be added to: (1)
the mailing list for this specific application; (2) the permanent mailing
list for a specific applicant name and permit number; and/or (3) the
permanent mailing list for a specific county. Clearly specify which
mailing list(s) to which you wish to be added and send your request to
the TCEQ Office of the Chief Clerk at the address below. Unless you
otherwise specify, you will be included only on the mailing list for this
specific application.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TCEQ Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TCEQ can be found at our web site at www.tceq.state.tx.us.

Further information may also be obtained from Safety-Kleen Systems,
Inc., at the address stated above or by calling Mr. Richardo Saucedo at
(210) 648-7066.
TRD-200206244
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: September 25, 2002

♦ ♦ ♦
Notice of Application and Preliminary Decision for Hazardous
Waste Permits
For the Period of September 20, 2002

APPLICATION Safety-Kleen Systems Inc., 1311 E. Tamarack,
McAllen, Texas, a commercial hazardous waste management facility,
has applied to the Texas Commission on Environmental Commission
(TCEQ) for a renewal/minor amendment to authorize the continued
operation of three existing tanks and one container storage are for the
storage and processing of hazardous, and Class 1, Class 2 and Class 3
industrial solid wastes. The minor amendment authorizes the inclusion
of air calculation into the Part B application, add Vacuum Heel
Sludge to the list of approved wastestreams, and update emergency
information and amend letters to local authorities. The facility is
located the above address in Hildago County, Texas. This application
was submitted to the TCEQ on August 23, 2001.
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The TCEQ executive director has completed the technical review of the
application and prepared a draft permit. The draft permit, if approved,
would establish the conditions under which the facility must operate.
The executive director has made a preliminary decision that this permit,
if issued, meet all statutory and regulatory requirements. The permit
application, executive director’s preliminary decision, and draft permit
are available for viewing and copying at the McAllen Public Library,
601 Main Street, McAllen, Texas.

PUBLIC COMMENT/PUBLIC MEETING. You may submit public
comments or request a public meeting about this application. The pur-
pose of a public meeting is to provide the opportunity to submit com-
ments or to ask questions about the application. Generally, the TCEQ
will hold a public meeting if the executive director determines that there
is a significant degree of public interest in the application or if requested
by a local legislator. A public meeting is not a contested case hearing.

Written public comments and requests for a public meeting must be
submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box
13087, Austin, Texas 78711-3087 within 45 days from the date of
newspaper publication of this notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or is on the mailing list for this
application. If comments are received, the mailing will also provide in-
structions for requesting a contested case hearing or reconsideration of
the executive director’s decision. A contested case hearing is a legal
proceeding similar to a civil trial in a state district court.

A contested case hearing will only be granted based on disputed issues
of fact that are relevant and material to the Commission’s decision on
the application. Further, the Commission will only grant a hearing on
issues that were raised during the public comment period and not with-
drawn. Issues that are not raised in public comment may not be consid-
ered during a hearing. The TCEQ may act on this application without
providing an opportunity for a contested case hearing if certain criteria
are met.

EXECUTIVEDIRECTORACTION. The executive director may issue
final approval of the application unless a timely contested case hearing
request or request for reconsideration is filed. If a timely hearing re-
quest or request for reconsideration is filed, the executive director will
not issue final approval of the permit and will forward the application
and requests to the TCEQ Commissioners for their consideration at a
scheduled Commission meeting.

MAILING LIST. In addition to submitting public comments, you may
ask to be placed on a mailing list to receive future public notices mailed
by the Office of the Chief Clerk. You may request to be added to: (1)
the mailing list for this specific application; (2) the permanent mailing
list for a specific applicant name and permit number; and/or (3) the
permanent mailing list for a specific county. Clearly specify which
mailing list(s) to which you wish to be added and send your request to
the TCEQ Office of the Chief Clerk at the address below. Unless you
otherwise specify, you will be included only on the mailing list for this
specific application.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TCEQ Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TCEQ can be found at our web site at www.tceq.state.tx.us.

Further information may also be obtained from Safety-Kleen Systems
Inc., at the address stated above or by calling Mr. Ricardo Saucedo at
(210) 648-7066 in San Antonio, Texas.
TRD-200206245
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: September 25, 2002

♦ ♦ ♦
Notice of Application and Preliminary Decision for Industrial
Waste Permits
For the Period of September 11, 2002

APPLICATION AND PRELIMINARY DECISION. Safety-Kleen
Systems, Inc., 1606 Missle Road, Wichita Falls, Texas 76306, a
commercial hazardous waste management facility, has applied to the
Texas Commission on Environmental Quality (TCEQ) for a permit
renewal to authorize the continued operation of two existing container
storage areas and three existing tanks for the storage and processing
of hazardous waste. The facility is located at the above address in
Wichita County, Texas. This application was submitted to the TCEQ
on February 14, 2000.

The TCEQ executive director has completed the technical review of
the application and prepared a draft permit. The draft permit, if ap-
proved, would establish the conditions under which the facility must
operate. The executive director has made a preliminary decision that
this permit, if issued, meet all statutory and regulatory requirements.
The permit application, executive director’s preliminary decision, and
draft permit are available for viewing and copying at the Wichita Falls
Public Library, 600 11th Street, Wichita Falls, Texas.

PUBLIC COMMENT/PUBLIC MEETING. You may submit public
comments or request a public meeting about this application. The pur-
pose of a public meeting is to provide the opportunity to submit com-
ments or to ask questions about the application. Generally, the TCEQ
will hold a public meeting if the executive director determines that there
is a significant degree of public interest in the application or if requested
by a local legislator. A public meeting is not a contested case hearing.

Written public comments and requests for a public meeting must be
submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. Box
13087, Austin, Texas 78711-3087 within 45 days from the date of
newspaper publication of this notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or is on the mailing list for this
application. If comments are received, the mailing will also provide in-
structions for requesting a contested case hearing or reconsideration of
the executive director’s decision. A contested case hearing is a legal
proceeding similar to a civil trial in a state district court.

A contested case hearing will only be granted based on disputed issues
of fact that are relevant and material to the Commission’s decision on
the application. Further, the Commission will only grant a hearing on
issues that were raised during the public comment period and not with-
drawn. Issues that are not raised in public comment may not be con-
sidered during a hearing.

EXECUTIVEDIRECTORACTION. The executive director may issue
final approval of the application unless a timely contested case hearing
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request or request for reconsideration is filed. If a timely hearing re-
quest or request for reconsideration is filed, the executive director will
not issue final approval of the [permit/compliance plan] and will for-
ward the application and requests to the TCEQCommissioners for their
consideration at a scheduled Commission meeting.

MAILING LIST. In addition to submitting public comments, you may
ask to be placed on a mailing list to receive future public notices mailed
by the Office of the Chief Clerk. You may request to be added to: (1)
the mailing list for this specific application; (2) the permanent mailing
list for a specific applicant name and permit number; and/or (3) the
permanent mailing list for a specific county. Clearly specify which
mailing list(s) to which you wish to be added and send your request to
the TCEQ Office of the Chief Clerk at the address below. Unless you
otherwise specify, you will be included only on the mailing list for this
specific application.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TCEQ Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TCEQ can be found at our web site at www.tceq.state.tx.us.

Further information may also be obtained from Safety-Kleen Systems,
Inc., at the address stated above or by calling Ms. Karen Dobias at
(940) 483-5230 in Denton, Texas.
TRD-200206241
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: September 25, 2002

♦ ♦ ♦
Notice of Application and Preliminary Decision for a
Municipal Solid Waste Permit
For the Period of September 12, 2002

APPLICATIONWaste Management of Texas, Inc., 820 Gessner, Suite
940, Houston, TX 77024, has applied to the Texas Natural Resource
Conservation Commission (TNRCC) for a permit to amend the exist-
ing permit, MSW-66, Comal County Landfill, to authorize a Type I
municipal solid waste landfill facility that will dispose of municipal
solid waste, construction-demolition waste, Class 2 & 3 nonhazardous
industrial waste and special wastes. The landfill facility covers approx-
imately 96 acres in Comal County, TX, approximately 1.2 miles east of
the New Braunfels, TX. This application was submitted to the TNRCC
on October 5, 2001.

The TNRCC executive director has completed the technical review of
the application and prepared a draft permit. The draft permit, if ap-
proved, would establish the conditions under which the facility must
operate. The executive director has made a preliminary decision to is-
sue this draft permit. The permit application, executive director’s pre-
liminary decision, and draft permit are available for viewing and copy-
ing at the New Braunfels Public Library, 700 East Commons Street,
New Braunfels, TX 78130.

PUBLIC COMMENT / PUBLIC MEETING. You may submit pub-
lic comments or request a public meeting about this application. The
purpose of a public meeting is to provide the opportunity to submit
comments or to ask questions about the application. Generally, the
TNRCC will hold a public meeting if the executive director determines
that there is a significant degree of public interest in the application or
if requested by a local legislator. A public meeting is not a contested
case hearing.

Written pubic comments and requests for a public meeting must be
submitted to the Office of the Chief Clerk, MC 105, TNRCC, P.O.
Box 13087, Austin, TX 78711-3087 within 30 days from the date of
newspaper publication of this notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or who requested to be on a
mailing list for this application. If comments are received, the mailing
will also provide instructions for requesting a contested case hearing or
reconsideration of the executive director’s decision. A contested case
hearing is a legal proceeding similar to a civil trial in a state district
court.

A contested case hearing will only be granted based on disputed issues
of fact that are relevant and material to the Commission’s decision on
the application. Further, the Commission will only grant a hearing on
issues that were raised during the public comment period and not with-
drawn. Issues that are not raised in public comments may not be con-
sidered during a hearing.

EXECUTIVEDIRECTORACTION. The executive director may issue
final approval of the application unless a timely contested case hearing
request or request for reconsideration is filed. If a timely hearing re-
quest or request for reconsideration is filed, the executive director will
not issue final approval of the permit and will forward the application
and requests to the TNRCC Commissioners for their consideration at
a scheduled Commission meeting.

MAILING LIST. In addition to submitting public comments, you may
ask to be placed on a mailing list to receive future public notices mailed
by the Office of the Chief Clerk. You may request to be added to: (1)
the mailing list for this specific application; (2) the permanent mailing
list for a specific applicant name and permit number; and/or (3) the
permanent mailing list for a specific county. Clearly specify which
mailing list(s) to which you wish to be added and send your request to
the TNRCC Office of the Chief Clerk at the address below. Unless you
otherwise specify, you will be included only on the mailing list for this
specific application.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TNRCC Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TNRCC can be found at our web site at www.tnrcc.state.tx.us.

Further information may also be obtained from Mr. Glenn E. Master-
son, Director of Project Development, at the address stated above or by
calling (713) 647-5457.
TRD-200206249
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: September 25, 2002

♦ ♦ ♦
Notice of Application and Preliminary Decision for a
Municipal Solid Waste Permit
For the Period of September 20, 2002

APPLICATION. The City of Commerce has applied to the Texas Com-
mission on Environmental Quality (TCEQ) for a permit to amend the
existing permit (MSW 421) to develop an additional 42.5 acres of the
permitted 179.0 acres, in addition to the 43.45 acres that were already
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filled and closed prior to October 1993. The facility is located approx-
imately 3.5 miles southeast of the center of the City of Commerce off
of Farm to Market Road 1568, in Hunt County, Texas. This application
was submitted to the TCEQ on February 6, 2002.

The TCEQ executive director has completed the technical review of the
application and prepared a draft permit. The technical summary and
draft permit have been revised. The revised draft permit, if approved,
would establish the conditions under which the facility must operate.
The executive director has made a preliminary decision to issue this
revised draft permit. The permit application, executive director’s pre-
liminary decision, and revised draft permit are available for viewing
and copying at City Hall at 1119 Alamo Street in the City of Com-
merce, Texas, in Hunt County.

MAILING LISTS. You may ask to be placed on a mailing list to obtain
additional information regarding this application by sending a request
to the Office of the Chief Clerk at the address below. You may also ask
to be on a county-wide mailing list to receive public notices for TCEQ
permits in the county.

PUBLIC COMMENT/PUBLIC MEETING. You may submit public
comments or request a public meeting about this application. The pur-
pose of a public meeting is to provide the opportunity to submit com-
ment or to ask questions about the application. The TCEQ will hold a
public meeting if the executive director determines that there is a sig-
nificant degree of public interest in the application or if requested by a
local legislator. A public meeting is not a contested case hearing.

You may submit additional written public comment to the Office of the
Chief Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, Texas 78711-
3087 within 30 days from the date of newspaper publication of this
notice.

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the
deadline for public comments, the executive director will consider the
comments and prepare a response to all relevant and material or sig-
nificant public comments. The response to comments, along with the
executive director’s decision on the application, will be mailed to ev-
eryone who submitted public comments or who requested to be on a
mailing list for this application. If comments are received, the mailing
will also provide instructions for requesting a contested case hearing or
reconsideration of the executive director’s decision. A contested case
hearing is a legal proceeding similar to a civil trial in a state district
court. A contested case hearing will only be granted based on disputed
issues of fact that are relevant and material to the Commission’s de-
cision on the application. Further, the Commission will only grant a
hearing on issues that were raised during the public comment period
and not withdrawn. Issues that are not raised in public comments may
not be considered during a hearing.

EXECUTIVEDIRECTORACTION. The executive director may issue
final approval of the application unless a timely contested case hearing
request or request for reconsideration is filed. If a timely hearing re-
quest or request for reconsideration is filed, the executive director will
not issue final approval of the permit and will forward the application
and requests to the TCEQ Commissioners for their consideration at a
scheduled Commission meeting.

INFORMATION. If you need more information about this permit ap-
plication or the permitting process, please call the TCEQ Office of
Public Assistance, Toll Free, at 1-800-687-4040. General information
about the TCEQ can be found at our web site at www.tceq.state.tx.us.

Further information may also be obtained from City Hall of the City of
Commerce at the address stated above or by calling the City Offices at
(903) 886-1124.
TRD-200206246

LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: September 25, 2002

♦ ♦ ♦
Notice of Application for Hazardous Waste Permit/Compliance
Plan
APPLICATION. GB Biosciences Corporation, located at 2239 Haden
Road, on approximately 134.5 acres of land in Houston, Harris County
Texas, approximately 0.25 miles southeast of the Interstate Highway
10, has applied to the Texas Commission on Environmental Quality
(TCEQ) for renewal/major amendment of hazardous waste permit (Per-
mit No. HW- 50205) and renewal of compliance plan (Compliance
Plan No. CP-50205). The permit/major amendment would authorize
the continued operation of an existing container storage area, closure
and post-closure care of the West Surface Impoundment and post-clo-
sure care of the Neutralization Ponds. The west surface impoundment
will commence closure upon issuance of the renewal permit. The com-
pliance plan renewal authorizes and requires the permittee to continue
to monitor the concentration of hazardous constituents in ground wa-
ter and to remediate ground-water quality to specified standards estab-
lished by the Corrective Action Program. The compliance plan also
establishes an interim stabilization measures (ISMs) program to inter-
cept, stabilize and recover contaminated groundwater that has migrated
beyond the influence of the groundwater recovery system authorized by
the Corrective Action Program. The ISMs Program will also address
two areas of the permitted facility (Regions 1 and 2) that are contam-
inated from historical production areas. The combination of the Cor-
rective Action and ISMs Programs established by the compliance plan
result in a facility-wide cleanup program for the permitted facility.

The Executive Director of the TCEQ has prepared a draft permit and
compliance plan which, if approved, would establish the conditions
under which the facility must operate. The facility is located in an area
subject to the Coastal Management Program (CMP). The Executive
Director has reviewed this action for consistency with the goals and
policies of the CMP in accordance with the regulations of the Coastal
Coordination Council and has determined that the action is consistent
with the applicable CMP goals and policies.

This notice satisfies the requirements of the Resource Conservation and
Recovery Act (RCRA), as amended, 42 U.S. 6901 et seq. and 40 CFR
124.10. Once the final permit and compliance plan decisions of the
TCEQ and U.S. Environmental Protection Agency (EPA) are effective
regarding this facility, they will implement the requirements of RCRA
as amended by the Hazardous and Solid Waste Amendments of 1984
(HSWA). The final permit and compliance plan decision will also im-
plement the federally authorized State requirements. The TCEQ and
EPA have entered into a joint permitting agreement whereby permits
will be issued in Texas in accordance with the Texas Solid Waste Dis-
posal Act, Texas Health and Safety Code Annotated, Chapter 361 and
RCRA, as amended. In order for the applicant to have a fully effec-
tive RCRA permit, both the TCEQ and EPA must issue the permit. All
permit provisions are fully enforceable under State and Federal law.
The State of Texas has not received full HSWA authority. Areas in
which the TCEQ has not been authorized by EPA are denoted in the
draft permit with an asterisk (*). Persons wishing to comment or re-
quest a hearing on a HSWA requirement denoted with an asterisk (*)
in the draft permit should also notify in writing, Chief, RCRA Permits
Branch, EPA Region 6, 1445 Ross Avenue, Dallas, Texas 75202-2733.
EPA will accept hearing requests submitted to the TCEQ.

PUBLIC COMMENT/PUBLIC MEETING. Written public comments
and requests for a public meeting should be submitted to the Office of
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the Chief Clerk at the address provided in the information section be-
low, within 45 days of the date of newspaper publication of the notice.
A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in the application or if requested in writing by an affected per-
son within 45 days of the date of newspaper publication of the notice.

CONTESTED CASE HEARING. The TCEQ may grant a contested
case hearing on this application if a written hearing request is filed
within 45 days from the date of newspaper publication of this notice.
The Executive Director may approve the application unless a written
request for a contested case hearing is filed.

To request a contested case hearing, you must submit the following:
(1) your name (or for a group or association, an official representa-
tive), mailing address, daytime phone number, and fax number, if any;
(2) applicant’s name and permit number; (3) the statement "[I/we] re-
quest a contested case hearing;" (4) a brief and specific description of
how you would be affected by the granting of the application in a way
not common to the general public; and (5) the location and distance
of your property relative to the proposed activity. You may also sub-
mit your proposed adjustments to the application/permit which would
satisfy your concerns. Requests for a contested case hearing must be
submitted in writing to the Office of the Chief Clerk at the address pro-
vided in the information section below.

If a hearing request is filed, the Executive Director will not issue
the permit and will forward the application and hearing request to
the TCEQ Commissioners for their consideration at a scheduled
Commission meeting. If a contested case hearing is held, it will be a
legal proceeding similar to a civil trial in state district court.

INFORMATION. Written hearing requests, public comments, or re-
quests for a public meeting should be submitted to the Office of the
Chief Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, Texas 78711-
3087. For information concerning the hearing process, please contact
the Office of Public Interest Counsel, MC 103, the same address as
above. Individual members of the general public may contact the Of-
fice of Public Assistance, c/o Office of the Chief Clerk, at the address
above, or by calling 1-800-687-4040 to: (a) review or obtain copies
of available documents (such as draft permit, technical summary, and
application); (b) inquire about the information in this notice; or (c) in-
quire about other agency permit applications or permitting processes.
General information regarding the TCEQ can be found at our web site
at www.tceq.state.tx.us.
TRD-200206243
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: September 25, 2002

♦ ♦ ♦
Notice of Water Quality Applications
The following notices were issued during the period of September 12,
2002 through September 23, 2002

The following require the applicants to publish notice in the newspaper.
The public comment period, requests for public meetings, or requests
for a contested case hearing may be submitted to the Office of the Chief
Clerk, Mail Code 105, P.O. Box 13087, Austin Texas 78711-3087,
WITHIN 30DAYSOFTHEDATEOFNEWSPAPERPUBLICATION
OF THIS NOTICE.

CITY OF ALAMO has applied for a renewal of TCEQ Permit No.
13633-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 2,000,000 gallons per day.
The draft permit authorizes the discharge of treated domestic wastewa-
ter at an annual average flow not to exceed 2,000,000 gallons per day.
The plant site is located approximately 14,000 feet south along South
Tower Road from the intersection of Tower Road and U.S. 83 Business
Highway or approximately 17,000 feet south from the intersection of
South Tower Road with U.S. 83 Expressway in Hidalgo County, Texas.

ALDINE INDEPENDENT SCHOOL DISTRICT has applied for a re-
newal of TCEQ Permit No. 12070-002, which authorizes the discharge
of treated domestic wastewater at a daily average flow not to exceed
60,000 gallons per day. The plant site is located in the northeast cor-
ner of T.S. Grantham M.S. Campus at 13800 Chrisman Road, approx-
imately 1350 feet east of Chrisman Road and approximately 1900 feet
north of the intersection of Aldine Mail Road and Chrisman Road in
Harris County, Texas.

AQUASOURCE DEVELOPMENT COMPANY has applied for a re-
newal of TPDES Permit No. 14106-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 80,000 gallons per day. The facility is located approximately
1.3 miles southeast of the intersection of Interstate Highway 45 and
Farm-to-Market Road 1960, and at the northeast corner of the intersec-
tion of Imperial Valley Drive and North Vista in Harris County, Texas.

AQUASOURCE UTILITY, INC. has applied for a renewal of TPDES
Permit No. 12563-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 20,000 gallons
per day. The facility is located approximately 1.3 miles west of the
intersection of Farm-to-Market Road 729 and Farm-to-Market Road
1969 and approximately 4 miles southwest of the intersection of State
Highway 49 and Farm-to-Market Road 1969 in Marion County, Texas.

CITY OF ATHENS has applied for a new permit, proposed Texas Pol-
lutant Discharge Elimination System (TPDES) Permit No. 10143-003,
to authorize the discharge of treated domestic wastewater at an annual
average flow not to exceed 1,367,000 gallons per day. Authorization to
discharge was previously permitted by expired Permit No. 10143-002.
The facility is located south ofWalnut Creek and approximately 4miles
southwest of the intersection of Prairieville and Corsicana Streets in the
City of Athens in Henderson County, Texas.

CITY OF BIG LAKE has applied for a renewal of TPDES Permit No.
10038-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 600,000 gallons per day.
The facility is located south of and adjacent to U.S. Highway 67, ap-
proximately 1.5 miles east of the intersection of U.S. Highway 67 and
State Highway 137 in Reagan County, Texas.

CITY OF BLANCO has applied for a renewal of TPDES Permit No.
10549-002, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 225,000 gallons per day.
The facility is located approximately 0.8 mile northeast of the intersec-
tion of U.S. Highway 281 and Farm-to-Market Road 1623 in Blanco
County, Texas.

BRAZORIACOUNTYMUNICIPALUTILITYDISTRICTNO. 1 has
applied for a major amendment to TPDES Permit No. 12332-001 to
authorize an increase in the discharge of treated domestic wastewa-
ter from an annual average flow not to exceed 2,000,000 gallons per
day to an annual average flow not to exceed 2,400,000 gallons per day.
The facility is located approximately 500 feet north of Marys Creek,
approximately 4,800 feet west of Farm-to-Market Road 1128 and ap-
proximately 1.2 miles south of Farm-to-Market Road 518 in Brazoria
County, Texas.
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CITY OF BUFFALO has applied for a renewal of TPDES Permit No.
10022-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 322,000 gallons per day. The
facility is located adjacent to and east of Marion Boulevard, approxi-
mately 3/4 mile north-northeast of the intersecton of U.S. Highways 75
and 79 in Leon County, Texas.

CANEY CREEK UTILITIES, INC. has applied for a renewal of
TPDES Permit No. 12023-001, which authorizes the discharge of
treated domestic wastewater at a daily average flow not to exceed
20,000 gallons per day. The facility is located on Hunters Point Road
on the west bank of Lake Conroe approximately 3/4 mile north of
Farm-to-Market Road 1097 in Montgomery County, Texas.

CHEVRON PHILLIPS CHEMICAL COMPANY LP located approxi-
mately two miles northeast of the city of Borger on State Highway 119,
which operates the Philtex/Ryton Complex, a chemical manufacturing
plant, has applied for a renewal of TPDES Permit No. 02484, which
authorizes the discharge of stormwater runoff at a variable rate depend-
ing on rainfall via Outfall 001 and 002.

CLINT INDEPENDENT SCHOOL DISTRICT has applied for a
renewal of Permit No. 13441-001, which authorizes the disposal of
treated domestic wastewater at a daily average flow not to exceed
60,000 gallons per day via subsurface disposal by means of rapid
infiltration in six infiltration beds. This permit will not authorize
a discharge of pollutants into waters in the State. The facility and
disposal site are located approximately 3.5 miles east-southeast of
the intersection of U.S. Highway 62/180 and Farm-to-Market Road
659 (Zaragosa Road) on the campus of Clint High School in El Paso
County, Texas.

CITY OF CORPUS CHRISTI has applied to the Texas Commission
on Environmental Quality (TCEQ) for a renewal of TCEQ Permit No.
10401-009, which authorizes the discharge of treated domestic waste-
water at an annual average flow not to exceed 2,500,000 gallons per
day. The plant site is located at the west end of Whitecap Boulevard on
Padre Island in the City of Corpus Christi in Nueces County, Texas.

CITYOF CROCKETT has applied for a renewal of TPDES Permit No.
10154-002, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 500,000 gallons per day.
The facility is located approximately 3,000 feet south of the intersec-
tion of U.S. Highway 287 and State Highway Loop 304 in Southeast
Crockett in Houston County, Texas.

CYPRESS HILL MUNICIPAL UTILITY DISTRICT NO. 1 has ap-
plied for a major amendment to TPDES Permit No. 12327-001 to
authorize an increase in the discharge of treated domestic wastewater
from a daily average flow not to exceed 600,000 gallons per day to a
daily average flow not to exceed 690,000 gallons per day. The facility
is located 400 feet west of Cypress Rose Hill Road and 3/4 mile north
of the intersection of Cypress Rose Hill Road with U.S. Highway 290
in Harris County, Texas.

GRIMES COUNTYMUNICIPAL UTILITY DISTRICT 1 has applied
for a renewal of TPDES Permit No. 11437-001, which authorizes the
discharge of treated domestic wastewater at a daily average flow not to
exceed 25,000 gallons per day. The facility is located approximately
2.5 miles west of the intersection of Farm-to-Market Road 2445 and
Farm-to-Market Road 1774, 0.2 mile north of Farm-to-Market Road
2445, 11miles east-northeast of the City of Navasota in Grimes County,
Texas.

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 196 has
applied for a major amendment to TPDES Permit No. 12447-001 to
authorize an increase in the discharge of treated domestic wastewater
from an annual average flow not to exceed 500,000 gallons per day to

an annual average flow not to exceed 1,400,000 gallons per day. The
facility is located approximately 1.7 miles south of the intersection of
U.S. Highway 290 and Barker-Cypress Road, at a point approximately
3,000 feet east of Barker-Cypress Road in Harris County, Texas.

HARRIS COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT--FONDREN ROAD has applied a renewal of TPDES
Permit No. 10570-001, which authorizes the discharge of treated
domestic wastewater at a daily average flow not to exceed 600,000
gallons per day. The facility is located on the south side of Hampton
Road, approximately 0.5 mile west of the intersection of Fondren
Road and Main Street (U.S. 90A) in Harris County, Texas.

HARRIS COUNTY WATER CONTROL AND IMPROVEMENT
DISTRICT NO. 92 has applied for a renewal of TCEQ Permit No.
10908-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 700,000 gallons per
day. The plant site is located at the northeast end of Bell Chase Lane,
approximately 2 miles east of the City of Spring in Harris County,
Texas.

CITY OF HOUSTON has applied for a renewal of TCEQ Permit No.
10495-133, which authorizes the discharge of treated domestic waste-
water at an annual average flow not to exceed 3,000,000 gallons per
day. The facility is located approximately 400 feet south of the inter-
section of Gears Road and Spears Road on the south side of Greens
Bayou in Harris County, Texas.

CITY OF HUNTINGTON has applied for a renewal of TCEQ Permit
No. 10191-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 350,000 gallons per
day. The plant site is located approximately 1 mile southeast of the
intersection of U.S. Highway 69 and Farm-to-Market Road 1669 be-
tween the southern Pacific Railroad and Shawnee Creek in Angelina
County, Texas.

HYDRIL COMPANY has applied for a renewal of TCEQ Permit No.
11794-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 50,000 gallons per day.
The plant site is located on the south side of North Belt Drive approxi-
mately 0.5 mile west of the intersection of North Belt Drive and John F.
Kennedy Boulevard, and 2.7 miles west of U.S. Highway 59 in Harris
County, Texas.

KAUFMAN COUNTY DEVELOPMENT DISTRICT NO. 1 has ap-
plied for a renewal of TPDES Permit No. 13910-001, which authorizes
the discharge of treated domestic wastewater at a daily average flow not
to exceed 700,000 gallons per day. The permittee request a decrease in
the discharge of treated domestic wastewater from a daily average flow
not to exceed 700,000 gallons per day to a daily average flow not to
exceed 210,000 gallons per day. The facility will be located approxi-
mately 500 feet east of Windmill Farms Boulevard; 200 feet southeast
of intersection of Windmill Farms Boulevard and Concord Drive and
1,500 feet northwest of U.S. Highway 80 in Kaufman County, Texas.

CITY OF KOUNTZE has applied for a renewal of TPDES Permit No.
10203-003 which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 400,000 gallons per day.
The facility is located approximately 5,000 feet east-northeast of the
intersection of U.S. Highway 69 and State Highway 326 and approxi-
mately 0.25 mile southeast of the intersection of Old Highway 418 and
the Gulf Colorado and Santa Fe Railroad in Hardin County, Texas.

LINGO PROPERTIES, INC. has applied for a new permit, proposed
Texas Pollutant Discharge Elimination System (TPDES) Permit No.
14322-001, to authorize the discharge of treated domestic wastewater
at a daily average flow not to exceed 750,000 gallons per day. The
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facility is located approximately 4,000 feet south of the intersection of
County Road 59 and State Route 288 in Brazoria County, Texas.

LOUISIANA-PACIFIC CORPORATION which operates the Bon
Weir Plywood Mill, which manufactures plywood, chips, dimensional
lumber, and pine bark, has applied for a major amendment to TPDES
Permit No. 01789 to authorize the use of artesian well water and
potable water as source waters; add the discharge of fire system flush
water and miscellaneous wastewaters (vat water, press pit water,
drier wash water, and boiler blowdown) via Outfall 001; delete mass
effluent limitations and replace the chemical oxygen demand effluent
limitation with 5-day biochemical oxygen demand effluent limitation
via Outfall 001; reduce the monitoring frequency for oil and grease
via Outfall 001; remove the authorization to discharge sewage effluent
via Outfalls 101 and 001; and delete internal Outfall 101. The current
permit authorizes the discharge of storm water runoff, wet decking
water, equipment washdown water (including conveyer lube water),
boiler blowdown, cooling tower blowdown, filter backwash, air com-
pressor condensate, and treated sewage effluent (previously monitored
via Outfall 101) on a flow variable basis via Outfall 001; the discharge
of sewage effluent at a daily average flow not to exceed 72,000
gallons per day via Outfall 101; and the disposal of wastewaters via
evaporation and irrigation of 10 acres. The facility site and irrigation
area are located on the south side of Farm-to-Market Road 363,
approximately 1.3 miles south of the intersection of Farm-to-Market
Road 363 with Farm-to-Market Road 2626, and approximately five
miles west-southwest of the town of Bon Weir, Newton County, Texas.

CITY OF MIDWAY has applied for a renewal of TPDES Permit No.
13378-001, which authorizes the discharge of treated domestic waste-
water at a daily average flow not to exceed 70,000 gallons per day.
The facility is located 3,000 feet southeast of the intersection of State
Highway 21 and Farm-to-Market Road 2548 and 2,200 feet east of the
intersection of Gin Creek and Farm-to-Market Road 247 and east of
the City of Midway in Madison County, Texas.

PILGRIMS PRIDE CORPORATION has applied for a major amend-
ment to TCEQ Permit No. 03017 to authorize an increase in the dis-
charge at Outfall 001 from a daily average flow not to exceed 3,000,000
gallons per day to a daily average flow not to exceed 3,750,000 gallons
per day; and the removal of effluent limitations and monitoring require-
ments for oil and grease at Outfall 001. The current permit authorizes
the discharge of treated process wastewater and domestic wastewater
at a daily average flow not to exceed 3,000,000 gallons per day via
Outfall 001. Issuance of this Texas Pollutant Discharge Elimination
System (TPDES) permit will replace the existing NPDES Permit No.
TX0062936 issued on July 22, 1993 and TCEQ Permit No. 03017,
issued on May 7, 1991. The applicant operates a poultry processing
and rendering plant. The plant site is located on the north side of Farm
to Market Road 127, approximately 500 feet east of Tankersley Creek,
southwest of the City of Mount Pleasant, Titus County, Texas.

REED PARQUE LIMITED PARTNERSHIP has applied for a renewal
of TPDES Permit No. 13968-001, which authorizes the discharge
of treated domestic wastewater at a daily average flow not to exceed
100,000 gallons per day. The facility is located approximately 1,500
feet northeast of the intersection of U.S. Highway 288 and Reed Road
in Harris County, Texas

RENN ROAD MUNICIPAL UTILITY DISTRICT has applied for a
renewal of TPDES Permit No. 12078-001, which authorizes the dis-
charge of treated domestic wastewater at an annual average flow not
to exceed 2,500,000 gallons per day. This application was submitted
to the TCEQ on April 23, 2002. The facility is located at 9535 Sug-
arland-Howell Road, immediately northeast of the crossing of Sugar-
land-Howell Road over Keegans Bayou in Harris County, Texas.

TECONWATERCOMPANY, L.P. has applied for a renewal of TPDES
Permit No. 14179-001, which authorizes the discharge of treated do-
mestic wastewater at a daily average flow not to exceed 15,000 gallons
per day. The facility is located east and adjacent to U.S. Highway 190 in
the Blue Water Cove Subdivision and approximately 6,500 feet north-
east of the intersection of U.S. Highway 190 and State Highway 980 in
San Jacinto County, Texas.

TEXAS INSTRUMENTS INCORPORATED which operates the
Stafford Facility, an electronic components manufacturing plant, has
applied for a major amendment to TCEQ Permit No. 01225 to au-
thorize an increase in the discharge of process wastewater, pretreated
BUMP Cu Resin wastewater, non-process wastewater from site build-
ings, support wastewater, cooling tower blowdown, and deionization
regenerate from a daily average flow not to exceed 1,500,000 gallons
per day to a daily average flow not to exceed 3,000,000 gallons per
day via Outfall 001; and to establish Outfalls 005, 006, and 007 for the
intermittent and flow variable discharge of storm water. The current
permit authorizes the discharge of combined treated industrial and
domestic wastewaters and recovered/treated groundwater at a daily
average flow not to exceed 1,500,000 gallons per day via Outfall 001;
discharge of reverse osmosis wastewater at a daily average flow not to
exceed 450,000 gallons per day via Outfall 002; and storm water on
an intermittent and flow variable basis via Outfalls 003 and 004. The
facility is located at 12201 Southwest Freeway, approximately one
mile north of the intersection of U.S. Highway 59 and U.S. Highway
90 in the City of Stafford, Fort Bend County, Texas.

TEXAS MARUTI HOSPITALITY COMPANY INC. has applied for
a renewal of TPDES Permit No. 11678-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 50,000 gallons per day. The facility is located at the westerly
dead end of Gillespie Street, approximately 0.3 mile west of Interstate
Highway 45 and 0.9 mile south of Beltway 8 in Harris County, Texas.

TEXAS UNITED PIPE, INC. which operates a polyvinyl chloride
(PVC) extrusion facility manufacturing 0.5 to 8 inch diameter pipe,
has applied for a new permit, proposed Texas Pollutant Discharge
Elimination System (TPDES) Permit No. 04443, to authorize the
discharge of chill water on an intermittent and flow variable basis via
Outfalls 001 and 002. The facility is located at 11627 North Houston
Rosslyn Road, approximately 2.5 miles southeast of the intersection
of Beltway 8 and State Highway 249, Harris County, Texas.

TIFCO INDUSTRIES, INC. has applied for a renewal of TCEQ Permit
No. 12465-001, which authorizes the discharge of treated domestic
wastewater at a daily average flow not to exceed 35,000 gallons per
day. The plant site is located approximately 3,000 feet northwest of
the intersection of U.S. Highway 290 and Huffmeister Road in Harris
County, Texas.

CITY OF TOMBALL has applied for a major amendment to TPDES
Permit No. 10616-001 to remove effluent limitations for total copper.
The current permit authorizes the discharge of treated domestic waste-
water at an annual average flow not to exceed 1,500,000 gallons per
day. The facility is located at 615 East Huffsmith Road, which is ap-
proximately 1,400 feet due north of the intersection of Neal Street and
East Huffsmith Road in the City of Tomball in Harris County, Texas.

UNITED STRUCTURES OF AMERICA, INC. has applied for a re-
newal of TPDES Permit No. 12765-001, which authorizes the dis-
charge of treated domestic wastewater at a daily average flow not to
exceed 8,000 gallons per day. The facility is located at 1912 Buschong
in the City of Houston in Harris County, Texas.

CITY OF WICHITA FALLS which operates a Municipal Water Treat-
ment Plant, has applied for a new permit, proposed Texas Pollutant
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Discharge Elimination System (TPDES) Permit No. 04419, to autho-
rize the discharge of ultra-filtration and reverse osmosis reject water at
a daily average flow not to exceed 6,000,000 gallons per day via Outfall
001. The facility is located on the north side of Johnson Road between
Barnett Road and Fairway Road, approximately 2100 feet southeast of
the intersection of U.S. Highway 82 (Kell Freeway) with Barnett Road,
Wichita County, Texas.
TRD-200206247
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: September 25, 2002

♦ ♦ ♦
Proposed Enforcement Orders
The Texas Commission on Environmental Quality (commission) staff
is providing an opportunity for written public comment on the listed
Agreed Orders (AOs) in accordance with TexasWater Code (the Code),
§7.075, which requires that the commissionmay not approve these AOs
unless the public has been provided an opportunity to submit written
comments. Section 7.075 requires that notice of the proposed orders
and the opportunity to comment must be published in the Texas Regis-
ter no later than the 30th day before the date on which the public com-
ment period closes, which in this case is November 11, 2002. Section
7.075 also requires that the commission promptly consider any written
comments received and that the commission may withhold approval of
an AO if a comment discloses facts or considerations that indicate the
proposed AO is inappropriate, improper, inadequate, or inconsistent
with the requirements of the Code, the Texas Health and Safety Code
(THSC), and/or the Texas Clean Air Act (the Act). Additional notice is
not required if changes to an AO are made in response to written com-
ments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional office listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on November 11,
2002. Written comments may also be sent by facsimile machine to the
enforcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.

(1) COMPANY: BASF Fina Petrochemicals Limited Partnership;
DOCKET NUMBER: 2002- 0808-AIR-E; IDENTIFIER: Air Account
Number JE-0843-F and Air Permit Number 36644/PSD-TX- 903;
LOCATION: Port Arthur, Jefferson County, Texas; TYPE OF FACIL-
ITY: petrochemical plant RULE VIOLATED: 30 TAC §101.20(3),
§116.115(b)(2)(G) and (c), Air Permit Number 36644/PSD-TX-903,
and THSC, §382.085(b), by failing to maintain the oxides of nitrogen
(NOx) emissions below the permitted limit of 13.65 and 26.96 pounds
per hour; PENALTY: $4,000; ENFORCEMENT COORDINATOR:
Laura Clark, (409) 898-3838; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(2) COMPANY: Arthur Bayer dba Bayer Water System, Inc.;
DOCKET NUMBER: 2002-0782- PWS-E; IDENTIFIER: Public
Water Supply (PWS) Number 1010212; LOCATION: Spring, Harris
County, Texas; TYPE OF FACILITY: public water supply; RULE
VIOLATED: 30 TAC §290.117(b)(1) and (c)(5), by failing to submit

a sample site selection form and conduct lead and copper monitoring;
PENALTY: $400; ENFORCEMENT COORDINATOR: John Mead,
(512) 239- 6010; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(3) COMPANY: Brothers Materials, Ltd.; DOCKET NUMBER:
2002-0659-AIR-E; IDENTIFIER: Air Account Number 95-0261-O;
LOCATION: Laredo, Webb County, Texas; TYPE OF FACILITY:
rock crushing and screening plant; RULE VIOLATED: 30 TAC
§116.110(a) and THSC, §382.085(b) and §382.0518(a), by failing to
obtain a new source review permit, satisfy the conditions for a standard
permit, flexible permit, or permit by rule, or satisfy the criteria for
a de minimis facility prior to beginning work on or constructing a
new rock crusher facility; PENALTY: $10,000; ENFORCEMENT
COORDINATOR: Tom Greimel, (512) 239-5690; REGIONAL
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247,
(956) 425-6010.

(4) COMPANY: CR/PL, L.L.C.; DOCKET NUMBER: 2002-0579-
IHW-E; IDENTIFIER: TNRCC Unauthorized Site Number F0830;
LOCATION: near Friendswood, Robertson County, Texas; TYPE
OF FACILITY: plumbing fixture manufacturing; RULE VIOLATED:
30 TAC §335.62 and §335.503, and 40 Code of Federal Regulations
(CFR) §262.11, by failing to conduct hazardous waste determinations
on bag house waste, miscellaneous production/plant waste, spray
booth filters, ground glass from the firing process, and off-specification
fixtures; PENALTY: $10,000; ENFORCEMENT COORDINATOR:
Tom Greimel, (512) 239-5690; REGIONAL OFFICE: 6801 Sanger
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(5) COMPANY: Delia Luke dba Chaparral RV Park; DOCKET NUM-
BER: 2002-0369-PWS-E; IDENTIFIER: PWS Number 0270084; LO-
CATION: Burnet, Burnet County, Texas; TYPE OF FACILITY: pub-
lic water supply; RULE VIOLATED: 30 TAC §290.109(c)(2) and (g),
§290.122(c), and THSC, §341.033(d), by failing to collect and sub-
mit routine monthly water samples; 30 TAC §290.121(a), by failing
to maintain an up-to-date chemical and microbiological monitoring
plan; 30 TAC §290.46(f)(3)(A), (n)(2), and (v), by failing to maintain
records of the volume of water treated daily, provide an accurate and
up-to-date map of the distribution system, and install electrical wiring
in conduit; 30 TAC §290.43(c)(1), (2), and (3), and (e), by failing to
provide the ground storage tank with a roof vent, a lockable cover, an
overflow pipe, and enclose the ground storage tank with a properly con-
structed intruder-resistant fence; 30 TAC §290.42(b)(1) and (e)(2), by
failing to have disinfection equipment; 30 TAC §290.45(b)(1)(C)(iii)
and (c)(1)(B)(iv), by failing to provide two or more service pumps
with a capacity of one gallon per minute (gpm) and provide a pres-
sure tank capacity of 10 gallons per unit; 30 TAC §290.41(c)(3)(K),
(M), and (N), by failing to seal the well casing with gaskets or a pliable
crack-resistant sealing compound, provide a suitable sampling tap on
the discharge pipe, and provide a flow measuring device on the well;
and 30 TAC §290.39(h)(1) and THSC, §341.035(a), by failing to re-
ceive written approval before beginning construction on a public wa-
ter system; PENALTY: $3,400; ENFORCEMENT COORDINATOR:
Shawn Stewart, (512) 239-6684; REGIONAL OFFICE: 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.

(6) COMPANY: Clarke Products, Inc.; DOCKET NUMBER:
2002-0763-AIR-E; IDENTIFIER: Air Account Number TA-0671-M;
LOCATION: Grand Prairie, Tarrant County, Texas; TYPE OF FA-
CILITY: acrylic bathtub manufacturing; RULE VIOLATED: 30 TAC
§122.145(2), §122.146(1) and (2), and THSC, §382.085(b), by failing
to submit the annual Title V compliance certification and its corre-
sponding deviation report; PENALTY: $1,800; ENFORCEMENT
COORDINATOR: Todd Huddleson, (512) 239-1105; REGIONAL
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OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(7) COMPANY: Cloud Construction Company, Inc.; DOCKET NUM-
BER: 2002-0617-PST-E; IDENTIFIER: Petroleum Storage Tank
(PST) Facility Identification Number 18122; LOCATION: Temple,
Bell County, Texas; TYPE OF FACILITY: fleet fueling; RULE
VIOLATED: 30 TAC §37.815(a) and (b), by failing to demonstrate
financial assurance; 30 TAC §334.8(c)(4)(B) and (5)(A)(i), and the
Code, §26.346(a) and §26.3467(a), by failing to submit an under-
ground storage tank (UST) registration and self-certification form and
obtain a delivery certificate; PENALTY: $4,800; ENFORCEMENT
COORDINATOR: Carl Schnitz, (512) 239-1892; REGIONAL OF-
FICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.

(8) COMPANY: Conoco, Inc.; DOCKET NUMBER: 2002-0767-
AIR-E; IDENTIFIER: Air Account Number IA-0001-R; LOCATION:
Mertzon, Irion County, Texas; TYPE OF FACILITY: natural gas pro-
cessing; RULE VIOLATED: 30 TAC §101.20(1), 40 CFR §60.8, and
THSC, §382.085(b), by failing to conduct the required performance
tests; 30 TAC §111.111(a)(4)(A) and THSC, §382.085(b), by failing
to comply with visible emissions limits for process flares; 30 TAC
§122.145(2) and THSC, §382.085(b), by failing to report the devia-
tions for visible emissions from the flare; and 30 TAC §116.110(a)(1)
and THSC, §382.085(b), by failing to obtain a permit for the flare
prior to construction; PENALTY: $33,260; ENFORCEMENT CO-
ORDINATOR: George Ortiz, (915) 698-9674; REGIONAL OFFICE:
622 South Oakes, Suite K, San Angelo, Texas 76903-7013, (915)
655-9479.

(9) COMPANY: Von’s Establishment Inc. dba Dazzy’s Mini Market;
DOCKET NUMBER: 2002-0368-PST-E; IDENTIFIER: PST Facility
Identification Number 0045149; LOCATION: Crowley, Tarrant
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULE VIOLATED: 30 TAC §37.815(a) and (b), by
failing to demonstrate financial responsibility; 30 TAC §115.246(7)(A)
and THSC, §382.085(b), by failing to ensure that the Stage II records
are on-site and ready for review; 30 TAC §115.245(2) and THSC,
§382.085(b), by failing to successfully perform annual pressure
decay testing; 30 TAC §334.49(c)(4)(C) and the Code, §26.3475,
by failing to test the cathodic protection system for operability and
adequacy of protection; 30 TAC §334.50(b)(1)(A) and (2)(A)(i)(III)
and (ii)(I), and (d)(1)(B)(ii) and (iii)(I), and the Code, §26.3475, by
failing to ensure that all tanks are monitored for releases, test the line
leak detector, provide proper release detection for the pressurized
piping, conduct reconciliation of detailed inventory control records,
and conduct and record inventory volume measurements; and 30
TAC §334.48(c), by failing to conduct inventory control at a retail
facility; PENALTY: $600; ENFORCEMENT COORDINATOR: Judy
Fox, (817) 588-5800; REGIONAL OFFICE: 2301 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(10) COMPANY: Fleet Star Service Center Inc.; DOCKETNUMBER:
2002-0403-AIR-E; IDENTIFIER: Air Account Number DB-5255-A;
LOCATION: Grand Prairie, Dallas County, Texas; TYPE OF FACIL-
ITY: autobody refinishing; RULE VIOLATED: 30 TAC §101.4 and
THSC, §382.085(b), by failing to limit the air contaminants; and 30
TAC §106.4(8)(c) and THSC, §382.085(b), by failing to maintain all
emissions control equipment; PENALTY: $3,750; ENFORCEMENT
COORDINATOR: Cheryl Thompson, (817) 588-5800; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(11) COMPANY: Hidde Osinga dba Hidde Osinga Dairy; DOCKET
NUMBER: 2001-1093- AGR-E; IDENTIFIER: Water Quality Per-
mit Number 04125-000; LOCATION: Proctor, Comanche County,
Texas; TYPE OF FACILITY: dairy; RULE VIOLATED: 30 TAC
§§305.125(1), 321.31(a), 321.39(f)(19)(A), and 321.42(a), Water
Quality Permit Number 04125-000, and the Code, §26.121, by
failing to prevent the unauthorized discharge of wastewater and
provide notification that an unauthorized discharge had occurred;
and 30 TAC §220.21 and §305.503, and the Code, §26.0291(b) and
§26.0315(h), by failing to pay wastewater treatment inspection and
water quality assessment fees; PENALTY: $600; ENFORCEMENT
COORDINATOR: Kimberly McGuire, (512) 239-4761; REGIONAL
OFFICE: 1977 Industrial Boulevard, Abilene, Texas 79602- 7833,
(915) 698-9674.

(12) COMPANY: Hydro-Walk Energy, Inc.; DOCKET NUMBER:
2002-0601-PST-E; IDENTIFIER: Enforcement Identification Number
17927; LOCATION: Nacogdoches, Nacogdoches County, Texas;
TYPE OF FACILITY: fuel distributor; RULE VIOLATED: 30 TAC
§334.5(b)(1)(A), by failing to ensure that the owner or operator had
a valid, current delivery certificate; PENALTY: $8,000; ENFORCE-
MENT COORDINATOR: John Barry, (409) 898-3838; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.

(13) COMPANY: Nizar Makani dba King Food Mart; DOCKET
NUMBER: 2002-0187-PST-E; IDENTIFIER: PST Facility Identi-
fication Number 27149; LOCATION: Lewisville, Denton County,
Texas; TYPE OF FACILITY: convenience store with retail sales
of gasoline; RULE VIOLATED: 30 TAC §115.246(1) and (3), and
THSC, §382.085(b), by failing to maintain a copy of the California
Air Resources Board Executive Order and maintain a record of
maintenance conducted; 30 TAC §115.244(1) and (3), and THSC,
§382.085(b), by failing to conduct daily inspections of the Stage II
Vapor recovery system (VRS) and conduct monthly inspections; 30
TAC §115.245(2) and THSC, §382.085(b), by failing to conduct the
annual pressure decay test on the Stage II VRS; 30 TAC §334.7(d)(3),
by failing to amend the UST registration; and 30 TAC §334.8(c)(4)(B)
and the Code, §26.346(a), by failing to ensure that the UST registra-
tion and self-certification form was fully and accurately completed;
PENALTY: $8,800; ENFORCEMENT COORDINATOR: Bill Davis,
(512) 239-6793; REGIONAL OFFICE: 2301 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(14) COMPANY: City of Ladonia; DOCKET NUMBER:
2002-0577-PWS-E; IDENTIFIER: PWS Identification Number
0740004; LOCATION: Ladonia, Fannin County, Texas; TYPE OF FA-
CILITY: public water supply; RULE VIOLATED: 30 TAC §290.46(f),
by failing to maintain operation records; 30 TAC §290.45(b)(1)(D)(i)
and THSC, §341.0315(c), by failing to provide a total well capacity
of 0.6 gpm per connection; 30 TAC §290.41(c)(1)(F), by failing to
provide sanitary control easements; and 30 TAC §290.46(e)(1)(B) and
THSC, §341.033(a), by failing to employ a certified operator with
a class C or higher certificate; PENALTY: $400; ENFORCEMENT
COORDINATOR: Cheryl Thompson, (817) 588-5800; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(15) COMPANY: Minyard Food Stores, Inc.; DOCKET NUMBER:
2002-0707-PST-E; IDENTIFIER: PST Facility Identification Number
0041630; LOCATION: Coppell, Dallas County, Texas; TYPE OF FA-
CILITY: fleet refueling; RULE VIOLATED: 30 TAC §334.8(c)(4)(B)
and (5)(A)(i), and the Code, §26.346(a) and §26.3467(a), by failing to
ensure that the UST registration and self-certification form is fully and
accurately completed and obtain and make available to a common car-
rier a valid, current delivery certificate; and 30 TAC §334.50(b)(1)(A)
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and the Code, §26.3475, by failing to ensure that each tank is mon-
itored for releases; PENALTY: $8,400; ENFORCEMENT; COORDI-
NATOR:Wendy Cooper, (817) 588-5800; REGIONALOFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800

(16) COMPANY: National Rail Car Inc.; DOCKET NUMBER:
2002-0386-AIR-E; IDENTIFIER: Air Account Number ND-0035-K;
LOCATION: Roscoe, Nolan County, Texas; TYPE OF FACILITY:
railcar cleaning; RULE VIOLATED: 30 TAC §101.4 and THSC,
§382.085(a) and (b), by failing to prevent the discharge of one or
more air contaminants; 30 TAC §101.6(b) and THSC, §382.085(b), by
failing to create a final record of reportable and nonreportable upsets;
30 TAC §111.111(a)(4)(A) and §116.115(b)(2)(G) and (c), Special
Condition of Air Permit Number 21534, and THSC, §382.085(b), by
failing to prevent visible emissions from the flare and meet the volatile
organic compounds (VOC) emissions limit; PENALTY: $5,000;
ENFORCEMENT COORDINATOR: George Ortiz, (915) 698-9674;
REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene, Texas
79602-7833, (915) 698-9674.

(17) COMPANY: Pebble Creek Joint Venture; DOCKET NUMBER:
2002-0702-EAQ-E; IDENTIFIER: Edwards Aquifer Protection Pro-
gram File Numbers 01121401 and 01121402; LOCATION: Austin,
Williamson County, Texas; TYPEOF FACILITY: real property; RULE
VIOLATED: 30 TAC §213.4(a), by failing to obtain approval of an
Edwards Aquifer water pollution abatement plan and sewage collec-
tion system plan; PENALTY: $3,000; ENFORCEMENTCOORDINA-
TOR: Larry King, (512) 339-2929; REGIONAL OFFICE: 1921 Cedar
Bend Drive, Suite 150, Austin, Texas 78758-5336, (512) 339-2929.

(18) COMPANY: Site Concrete, Incorporated; DOCKET NUMBER:
2002-0787-AIR-E; IDENTIFIER: Air Account Number 92-2218-L;
LOCATION: Garland, Dallas County, Texas; TYPE OF FACILITY:
portable air curtain trench burner; RULE VIOLATED: 30 TAC
§106.496(4), (5), and (6), and THSC, §382.085(b), by failing to main-
tain an on-site record of the hours of operation of the air curtain trench
burner (ATCB), adding too much material to the trench such that the
material would not be consumed, and failing to maintain the blower
until all material in the trench was consumed; and 30 TAC §101.4 and
THSC, §382.085(a) and (b), by failing to control particulate emissions
from the ACTB; PENALTY: $2,500; ENFORCEMENT COORDI-
NATOR: Jorge Ibarra, (817) 588-5800; REGIONAL OFFICE: 2301
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(19) COMPANY: Sitton Oil and Marine Company, Inc.; DOCKET
NUMBER: 2002-0917-PST- E; IDENTIFIER: Enforcement Identi-
fication Number 18264; LOCATION: Beaumont, Jefferson County,
Texas; TYPE OF FACILITY: fuel distributor; RULE VIOLATED: 30
TAC §334.5(b)(1)(A), by failing to ensure that the owner or operator
had a valid, current delivery certificate; PENALTY: $400; ENFORCE-
MENT COORDINATOR: John Barry, (409) 898-3838; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.

(20) COMPANY: Southern Livestock, Inc.; DOCKET NUMBER:
2002-0900-MWD-E; IDENTIFIER: Texas Pollutant Discharge
Elimination System (TPDES) Permit Number 03970-000 and En-
vironmental Protection Agency Identification Number TX0130338;
LOCATION: Gonzales, Gonzales County, Texas; TYPE OF FACIL-
ITY: beef cattle feedlot; RULE VIOLATED: TPDES Permit Number
03970-000 and the Code, §26.121(a)(1), by failing to implement
best management practices to prevent a discharge of contaminated
wastewater; PENALTY: $1,250; ENFORCEMENT COORDINATOR:
Edward Moderow, (361) 825-3100; REGIONAL OFFICE: 6300
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361)
825-3100.

(21) COMPANY: Vernon Varnado dba Southern Manufacturing
Company; DOCKET NUMBER: 2002-1044-AIR-E; IDENTIFIER:
Air Account Number JE-0168-B and Air Permit Number O-01058;
LOCATION: Groves, Jefferson County, Texas; TYPE OF FACILITY:
fiberglass manufacturing; RULE VIOLATED: Air Permit Number
O-01058, 30 TAC §122.143(4) and §122.146(1) and (2), and THSC,
§382.085(b), by failing to certify compliance for at least a 12-month
period and submit the certification within 30 days of the certification
period; PENALTY: $1,500; ENFORCEMENT COORDINATOR:
John Barry, (409) 898-3838; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(22) COMPANY: Abdel Abunijmeh dba Star 1; DOCKET NUM-
BER: 2002-0504-PST-E; IDENTIFIER: PST Facility Identification
Number 0008948; LOCATION: Godley, Johnson County, Texas;
TYPE OF FACILITY: convenience store with retail sales of gasoline;
RULE VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and the Code,
§26.346(a), by failing to renew a previously issued delivery certificate;
30 TAC §334.7(a)(1), by failing to register a UST; and 30 TAC
§334.50(b)(1)(A) and the Code, §26.3475, by failing to ensure that
all USTs are monitored for releases; PENALTY: $3,600; ENFORCE-
MENT COORDINATOR: Jorge Ibarra, (817) 588-5800; REGIONAL
OFFICE: 2301 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(23) COMPANY: The Dow Chemical Company; DOCKET NUM-
BER: 2002-0689-IHW-E; IDENTIFIER: Solid Waste Registration
No. 30106; LOCATION: Freeport, Brazoria County, Texas; TYPE OF
FACILITY: organic chemical manufacturing; RULE VIOLATED: 30
TAC §335.69(a)(1)(B), §335.112(a)(9), and 40 CFR §262.34(a)(1)(ii)
and §265.193(b) and (f); by failing to provide secondary contain-
ment for ancillary piping; PENALTY: $7,600; ENFORCEMENT
COORDINATOR: Catherine Sherman, (713) 767-3500; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(24) COMPANY: Maria Isabel Solis formerly dba The Goldmine;
DOCKET NUMBER: 2002- 0102-PST-E; IDENTIFIER: PST Facility
Identification Number 47006; LOCATION: Roma, Starr County,
Texas; TYPE OF FACILITY: convenience store with retail sales of
gasoline; RULE VIOLATED: 30 TAC §334.7(d)(3), by failing to file
with the agency a notice of any change or additional information;
30 TAC §334.10(b)(1)(A), by failing to develop and maintain all
UST records; 30 TAC §334.50(b)(1)(A) and (2)(A) and the Code,
§26.3475(a) and (c)(1), by failing to monitor the UST system for
releases; 30 TAC §334.49 and the Code, §26.3475(d), by failing to ad-
equately protect the UST system from corrosion; 30 TAC §334.48(c),
by failing to conduct effective manual or automatic inventory control
procedures for all UST systems; and 30 TAC §334.54(b), by failing
to comply with the requirements for UST systems; PENALTY:
$600; ENFORCEMENT COORDINATOR: Sandra Hernandez, (956)
425-6010; REGIONAL OFFICE: 1804 West Jefferson Avenue,
Harlingen, Texas 78550-5247, (956) 425-6010.

(25) COMPANY: United Brothers Corporation dba Super Lucky
Lady Fina; DOCKET NUMBER: 2002-0489-PST-E; IDENTIFIER:
PST Facility Identification Number 0051519; LOCATION: South-
lake, Tarrant County, Texas; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULE VIOLATED: 30 TAC
§334.50(b)(1)(A) and the Code, §26.3475, by failing to ensure that
all USTs are monitored for releases; and 30 TAC §334.8(c)(4)(B) and
the Code, §26.346(a), by failing to ensure that the UST registration
and self-certification form is accurately completed; PENALTY:
$2,520; ENFORCEMENT COORDINATOR: Jorge Ibarra, (817)
588-5800; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.
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(26) COMPANY: Valero Refining Company-Texas; DOCKET
NUMBER: 2001-0852-AIR-E; IDENTIFIER: Air Account Number
HG-0130-C; LOCATION: Houston, Harris County, Texas; TYPE
OF FACILITY: petroleum refinery; RULE VIOLATED: 30 TAC
§111.111(a)(1)(B) and §116.115(c), Air Permit Number 2501A, and
THSC, §382.085(b), by failing to limit visible emissions to 20%; 30
TAC §101.6(a)(1)(B) and THSC, §382.085(b), by failing to submit a
notification for a reportable opacity test; 30 TAC §115.112(a)(2)(D)
and THSC, §382.085(b), by failing to equip an external floating roof
tank roof drain with a slotted membrane fabric; 30 TAC §101.20(1)
and §115.352(2), 40 CFR §60, Subpart VV, §60.482-7(d)(2), and
THSC, §382.085(b), by failing to make a first attempt at repair within
five calendar days of discovery of leaks; 30 TAC §113.130 and
§115.354(2)(C), 40 CFR §63, Subpart H, 63.168(b)(1) and (c) and
63.180(b), and THSC, §382.085(b), by failing to monitor valves and
light liquid service; 30 TAC §115.356(1)(D) and THSC, §382.085(b),
by failing to record and maintain monitoring dates of components; Air
Permit Number 2501A, 30 TAC §116.115(c), and THSC, §382.085(b),
by failing to maintain a continuous emissions monitoring system;
and Air Permit Number 2507A, 30 TAC §116.115(c), and THSC,
§382.085(b), by failing to comply with the permitted limit established
in the maximum allowable emission rate table; PENALTY: $99,808;
ENFORCEMENT COORDINATOR: Trina Grieco, (713) 767-3500;
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas
77023-1486, (713) 767-3500.

(27) COMPANY: Wallace Integrated Graphics, Incorporated;
DOCKET NUMBER: 2001-0713- AIR-E; IDENTIFIER: Air Account
Number TH-0732-J; LOCATION: Austin, Travis County, Texas;
TYPE OF FACILITY: printing company; RULE VIOLATED: 30 TAC
§101.10 and THSC, §382.085(b), by failing to submit an emissions
inventory questionnaire; PENALTY: $720; ENFORCEMENT COOR-
DINATOR: Suzanne Walrath, (512) 239-2134; REGIONAL OFFICE:
1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336, (512)
339-2929.
TRD-200206216
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: September 24, 2002

♦ ♦ ♦
Texas Department of Health
Correction of Error
The Texas Department of Health proposed amendments to §§38.2 -
38.4, 38.10, 38.12, 38.13, 38.15 and proposed new §38.16, concern-
ing the Children with Special Health Care Needs Services Program
(CSHCN). The rules appeared in the September 20, 2002, Texas Reg-
ister (27 TexReg 8873).

In the preamble on page 8874 the text incorrectly reads that comments
will be accepted for "60 days and 30 days". Another sentence reads,
"Comments will be accepted for 30 days following publication of the
proposed amendments and new section..." These are both errors. The
correct comment period is 60 days, and the paragraph should read as
follows.

"Comments will be accepted for 60 days following the publication of
the proposed rules and may be submitted to Lesa Walker, MD, MPH,
Acting Division Director, CSHCN Division, Texas Department of
Health, 1100 West 49th Street, Austin, Texas 78756."
TRD-200206254

Susan Steeg
General Counsel
Texas Department of Health
Filed: September 25, 2002

♦ ♦ ♦
Notice of Emergency Cease and Desist Order on Friendswood
Doctors of Chiropractic
Notice is hereby given that the Bureau of Radiation Control (bureau)
ordered Friendswood Doctors of Chiropractic (registrant-R24290) of
Friendswood to cease and desist performing Lumbo-Sacral Spine (AP)
x-ray procedures with the Fischer x-ray unit (Model Number 425HF;
Serial Number 1-09-95-024). The order will remain in effect until the
bureau authorizes the registrant to perform the procedure.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).
TRD-200206215
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: September 24, 2002

♦ ♦ ♦
Notice of Emergency Cease and Desist Order on Stafford
Chiropractic Clinic
Notice is hereby given that the Bureau of Radiation Control (bureau)
ordered Stafford Chiropractic Clinic (registrant-R00190) of Stafford
to cease and desist performing Cervical Spine (AP) x-ray procedures
with the Universal x-ray unit (Model Number 3398-C; Serial Number
AC1484). The order will remain in effect until the bureau authorizes
the registrant to perform the procedure.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).
TRD-200206214
Susan K. Steeg
General Counsel
Texas Department of Health
Filed: September 24, 2002

♦ ♦ ♦
Notice of Public Hearing on Proposed Immunization Registry
(ImmTrac) Rules
The Texas Department of Health (department) will hold a public hear-
ing to accept public comments on proposed rules in 25 Texas Admin-
istrative Code, Chapter 100, concerning the Texas Health Department
Immunization Registry. These rules were published in the September
20, 2002, issue of the Texas Register (27 TexReg 8886).

The hearing will begin at 2:00 PM on November 1, 2002, in the Main
Building, Room K-100 (Auditorium), Texas Department of Health,
1100 West 49th Street, Austin, Texas 78756. The hearing will con-
tinue until all comments are heard.
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Further information may be obtained from Janie Garcia of the depart-
ment’s Immunization Division, Texas Department of Health, 1100
West 49th Street, Austin, Texas 78756, Telephone (512) 458-7284,
Extension 6430, or (800) 252-9152, or electronic mail at Janie.Gar-
cia@tdh.state.tx.us.
TRD-200206237
Susan Steeg
General Counsel
Texas Department of Health
Filed: September 25, 2002

♦ ♦ ♦
Notice of Revocation of Certificates of Registration
The Texas Department of Health, having duly filed complaints pur-
suant to 25 Texas Administrative Code, §289.205, has revoked the fol-
lowing certificates of registration: Cody B. Doyle, D.C., North Rich-
land Hills, R23476, September 19, 2002; Team Chiropractic, P.C.,
Watauga, R24279, September 19, 2002; Aviation Inspection Services,
FortWorth, R19083, September 19, 2002; Mechanical &Materials En-
gineering, Austin, R24291, September 19, 2002; Henley Healthcare,
Inc., Sugar Land, Z00907, September 19, 2002; Valley Cosmetic Laser
Center, Edinburg, Z01418, September 19, 2002.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).
TRD-200206236
Susan Steeg
General Counsel
Texas Department of Health
Filed: September 25, 2002

♦ ♦ ♦
Notice of Revocation of Radioactive Material Licenses
The Texas Department of Health, having duly filed complaints pur-
suant to 25 Texas Administrative Code, §289.205, has revoked the fol-
lowing radioactive material licenses: Luzenac America, Incorporated,
Houston, G02085, September 19, 2002; Medical Service Laboratories,
Houston, G02136, September 19, 2002; QuantumMRIWest Loop and
Diagnostic Center, Houston, L04598, September 19, 2002.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).
TRD-200206235
Susan Steeg
General Counsel
Texas Department of Health
Filed: September 25, 2002

♦ ♦ ♦
Texas Health and Human Services Commission
Correction of Error
Due to a staff error, some rule source notes in Title 1, Part 15, Chapter
355 of the Texas Administrative Code incorrectly cite a transfer date of
January 1, 1997. The correct date of transfer is September 1, 1997.

The source notes for 1 TAC §§355.781, 355.783, 355.8001,
355.8021, 355.8041, 355.8061, 355.8063, 355.8065, 355.8067,
355.8081, 355.8083, 355.8085, 355.8087, 355.8089, 355.8101,
355.8121, 355.8141, 355.8161, 355.8181, 355.8201, 355.8221,
355.8241, 355.8261, 355.8281, 355.8301, 355.8321, 355.8341,
355.8361, 355.8381, 355.8401, 355.8421-355.8426, 355.8441,
355.8461, 355.8481, 355.8521, 355.8541-355.8551, 355.8561,
355.8581-355.8584, 355.9001-355.9010, 355.9012-355.9014,
355.9021, 355.9022, and 355.9041 should read "effective September
1, 1997, as published in the Texas Register December 11, 1998, 23
TexReg 12660." The Texas Administrative Code will be revised to
include the corrected transfer date.
TRD-200206240

♦ ♦ ♦
Texas Department of Insurance
Company Licensing
Application for admission to the State of Texas by EASTERN
ALLIANCE INSURANCE COMPANY, a foreign fire and/or casualty
company. The home office is in Lancaster, Pennsylvania.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.
TRD-200206250
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 25, 2002

♦ ♦ ♦
Notice
The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by American International In-
surance Company proposing to use rates for private passenger automo-
bile insurance that are outside the upper or lower limits of the flexibil-
ity band promulgated by the Commissioner of Insurance, pursuant to
TEX. INS. CODE ANN. art 5.101 §3(g). The Company is requesting
flex percentages for all classes by territory: +108 to +184 for Bodily
Injury, +32 to +80 for Property Damage, +32 to +43 for Medical Pay-
ments, +113 to +187 for Personal Injury Protection, +101 to +169 for
Comprehensive, +93 to +154 for Collision; and for all classes and ter-
ritories +80 for Uninsured Motorists Bodily Injury/Property Damage.
The overall rate change is +13%.

Copies of the filing may be obtained by contacting Judy Deaver, at
the Texas Department of Insurance, Automobile/Homeowners Divi-
sion, P.O. Box 149104, Austin, Texas 78714-9104, telephone (512)
322-3478.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department
of Insurance, MC 105-5F, P.O. Box 149104, Austin, Texas 78701 by
October 21, 2002.
TRD-200206217
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 24, 2002

♦ ♦ ♦
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Notice of Public Hearing
The Commissioner of Insurance will hold a public hearing under
Docket No. 2534 on October 17, 2002 at 1:30 p.m. in Room 100
of the William B. Hobby Jr. State Office Building, 333 Guadalupe
Street in Austin, Texas, to consider the Texas Windstorm Insurance
Association’s (Association) filing of proposed adjustments to the
limits of liability for the Association’s policies of windstorm and hail
insurance.

This notice is made pursuant to the Texas Insurance Code, Art. 21.49
§8D (g) which requires notification and a hearing prior to the Com-
missioner’s approval, disapproval, or modification of the Association’s
proposed adjustments to the limits of liability for its policies of wind-
storm and hail insurance. This proceeding is exempt from the con-
tested case procedures in Sections 40.002 and 40.003 of the Texas In-
surance Code. For additional information interested parties may con-
tact Philip Presley, Chief Actuary for Property and Casualty Insurance
Lines, Texas Department of Insurance, 333 Guadalupe, Austin, Texas
78701 or call at (512) 475-3017.
TRD-200206220
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 24, 2002

♦ ♦ ♦
Third Party Administrator Applications
The following third party administrator (TPA) applications have been
filed with the Texas Department of Insurance and are under considera-
tion.

Application for admission to Texas of Mede America Corporation of
Ohio, a foreign third party administrator. The home office is Twins-
burg, Ohio.

Any objections must be filed within 20 days after this notice was filed
with the Secretary of State, addressed to the attention of Charles M.
Waits, MC 107-5A, 333 Guadalupe, Austin, Texas 78714-9104.

TRD-200206251
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Filed: September 25, 2002

♦ ♦ ♦
Texas Lottery Commission
Instant Game Number 320 "Cash Bounty"
1.0. Name and Style of Game.

A. The name of Instant Game Number 320 is "CASH BOUNTY". The
play style is "key symbol match with auto win".

1.1. Price of Instant Ticket.

A. Tickets for Instant Game Number 320 shall be $1.00 per ticket.

1.2. Definitions in Instant Game Number 320.

A. Display Printing--That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint--The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol--One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
TEX SYMBOL, JAKE SYMBOL, JOE SYMBOL, COLONEL SYM-
BOL, BART SYMBOL, CAL SYMBOL, ROY SYMBOL, KID SYM-
BOL, BILLY SYMBOL, STAR SYMBOL, $1.00, $2.00, $3.00, $5.00,
$10.00, $20.00, $100, $500, and $1,000.

D. Play Symbol Caption--the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code--Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of∅, which will
only appear on low-tier winners and will always have a slash through
it.

F. Serial Number--A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize--A prize of $1.00, $2.00, $3.00, $5.00, $10.00,
$20.00.

H. Mid-Tier Prize--A prize of $50.00, $100, $500.

I. High-Tier Prize--A prize of $1,000.

J. Bar Code--A 22 character interleaved two of five bar code which will
include a three digit game ID, the seven digit pack number, the three
digit ticket number and the nine digit Validation Number. The bar code
appears on the back of the ticket.

K. Pack-Ticket Number--A 13 digit number consisting of the three digit
game number (320), a seven digit pack number, and a three digit ticket
number. Ticket numbers start with 000 and end with 249 within each
pack. The format will be: 320-0000001-000.

L. Pack--A pack of "CASH BOUNTY" Instant Game tickets contain
250 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of five. Tickets 000-004 will be on the first page, tickets 005-
009 will be on the next page and so forth with tickets 245-249 on the
last page. Tickets 000 and 249 will be folded down to expose the pack-
ticket number through the shrink-wrap.
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M. Non-Winning Ticket--A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket--A Texas Lottery
"CASH BOUNTY" Instant Game Number 320 ticket.

2.0. Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule, §401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "CASH BOUNTY" Instant Game is determined
once the latex on the ticket is scratched off to expose nine play symbols.
If the player matches the WANTED GUY to any of the BAD GUYS,
the player will win the CASH BOUNTY shown. If the player finds a
star symbol, the player will win that prize automatically. No portion
of the display printing nor any extraneous matter whatsoever shall be
usable or playable as a part of the Instant Game.

2.1. Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly nine Play Symbols must appear under the latex overprint on
the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly nine
Play Symbols under the latex overprint on the front portion of the ticket,
exactly one Serial Number, exactly one Retailer Validation Code, and
exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the nine Play Symbols must be exactly one of those de-
scribed in Section 1.2.C of these Game Procedures.

17. Each of the nine Play Symbols on the ticket must be printed in the
Symbol font and must correspond precisely to the artwork on file at
the Texas Lottery; the ticket Serial Numbers must be printed in the Se-
rial font and must correspond precisely to the artwork on file at the
Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2. Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. No duplicate non-winning Bad Guy symbols on a ticket.

C. No duplicate non-winning prize symbols on a ticket.

D. The autowin symbol will appear according to the prize structure and
will appear only once on a ticket.

2.3. Procedure for Claiming Prizes.

A. To claim a "CASH BOUNTY" Instant Game prize of $1.00, $2.00,
$3.00, $5.00, $10.00, $20.00, $50.00, $100, or $500, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas Lot-
tery Retailer shall verify the claim and, if valid, and upon presentation
of proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $50.00, $100, or $500
ticket. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas Lot-
tery. If the claim is validated by the Texas Lottery, a check shall be
forwarded to the claimant in the amount due. In the event the claim is
not validated, the claim shall be denied and the claimant shall be noti-
fied promptly. A claimant may also claim any of the above prizes under
the procedure described in Section 2.3.B and 2.3.C of these Game Pro-
cedures.

B. To claim a "CASH BOUNTY" Instant Game prize of $1,000, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
that prize upon presentation of proper identification. When paying a
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prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim shall
be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "CASH BOUNTY" Instant
Game prize, the claimantmust sign thewinning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the TexasWorkforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4. Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5. Payment of Prizes to Persons Under 18. If a person under the
age of 18 years is entitled to a cash prize of less than $600 from the
"CASH BOUNTY" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6. If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "CASH BOUNTY" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7. Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0. Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0. Number and Value of Instant Prizes. There will be approximately
11,809,250 tickets in the Instant Game Number 320. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0. End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game Number 320
without advance notice, at which point no further tickets in that game
may be sold.

6.0. Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for Instant
Game Number 320, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all
final decisions of the Executive Director.
TRD-200206222
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: September 24, 2002

♦ ♦ ♦
Instant Game Number 325 "Instant Cash"
1.0. Name and Style of Game.

A. The name of Instant Game Number 325 is "INSTANT CASH". The
play style in Game 1 is "key symbol match with auto win". The play
style in Game 2 is "match 3". The play style in Game 3 is "row, column,
diagonal". The play style in Game 4 is "key number match".

1.1. Price of Instant Ticket.

A. Tickets for Instant Game Number 325 shall be $5.00 per ticket.

1.2. Definitions in Instant Game Number 325.

A. Display Printing--That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint--The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol--One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are: 1,
2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, $1.00, $2.00,
$4.00, $5.00, $10.00, $15.00, $20.00, $50.00, $100, $500, $1,000,
$5,000, $50,000, X, [ ], DIAMOND SYMBOL, MONEY BAG SYM-
BOL, POT OF GOLD SYMBOL, DOLLAR SIGN SYMBOL, CHIP
SYMBOL, STACKOFCOINS SYMBOL, STAR SYMBOL, HORSE-
SHOE SYMBOL, GOLD BAR SYMBOL, STACK OF BILLS SYM-
BOL.

D. Play Symbol Caption--the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code--Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2. Non-
winning tickets and high-tier tickets use a non-required combination of
the required codes listed in Figure 2 with the exception of∅, which will
only appear on low-tier winners and will always have a slash through
it.

F. Serial Number--A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize--A prize of $5.00, $8.00, $10.00, or $20.00.

H. Mid-Tier Prize--A prize of $50.00, $100, $500.

I. High-Tier Prize--A prize of $1,000, $5,000 or $50,000.

J. Bar Code--A 22 character interleaved two of five bar code which will
include a three digit game ID, the seven digit pack number, the three
digit ticket number and the nine digit Validation Number. The bar code
appears on the back of the ticket.

K. Pack-Ticket Number--A 13 digit number consisting of the three digit
game number (325), a seven digit pack number, and a three digit ticket
number. Ticket numbers start with 000 and end with 074 within each
pack. The format will be: 325-0000001-000.

L. Pack--A pack of "INSTANT CASH" Instant Game tickets contain
75 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of one. The packs will alternate. One will show the front of
ticket 000 and back of 074, while the other fold will show the back of
ticket 000 and front of 074.

M. Non-Winning Ticket--A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket--A Texas Lottery
"INSTANT CASH" Instant Game Number 325 ticket.

2.0. Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule, §401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "INSTANT CASH" Instant Game is determined
once the latex on the ticket is scratched off to expose 47 play sym-
bols. In Game 1, if the player matches both symbols in a game, the
player will win $50 automatically. In Game 2, if the player gets 3 like
amounts, the player will win that amount. In Game 3, if the player
gets 3 X’s in the same row, column or diagonal, the player will win the

prize under the prize area. In Game 4, if the player matches any of the
YOUR NUMBERS to either LUCKY NUMBER, the player will win
the PRIZE shown for that number. No portion of the display printing
nor any extraneous matter whatsoever shall be usable or playable as a
part of the Instant Game.

2.1. Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 47 Play Symbols must appear under the latex overprint on
the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 47
Play Symbols under the latex overprint on the front portion of the ticket,
exactly one Serial Number, exactly one Retailer Validation Code, and
exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 47 Play Symbols must be exactly one of those described
in Section 1.2.C of these Game Procedures.
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17. Each of the 47 Play Symbols on the ticket must be printed in the
Symbol font and must correspond precisely to the artwork on file at
the Texas Lottery; the ticket Serial Numbers must be printed in the Se-
rial font and must correspond precisely to the artwork on file at the
Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2. Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. Game 1: No duplicate non-winning games in any order.

C. Game 1: No duplicate non-winning play symbols.

D. Game 2: No four or more of a kind.

E. Game 2: No three or more pairs on a ticket.

F. Game 2: This game can win only once.

G. Game 3: All games will contain either 5 X’s and 4 [ ]’s or 4 X’s and
5 [ ]’s.

H. Game 3: This game can win only once.

I. Game 4: No duplicate Lucky Numbers on a ticket.

J. Game 4: No duplicate non-winning prize symbols.

K. Game 4: No duplicate non-winning Your Number play symbols.

L. Game 4: No prize amount in a non-winning spot will correspond
with the Your Number play symbol (i.e. 5 and $5).

2.3. Procedure for Claiming Prizes.

A. To claim a "INSTANT CASH" Instant Game prize of $5.00, $8.00,
$10.00, $20.00, $50.00, $100, or $500, a claimant shall sign the back of
the ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identi-
fication, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is
not, in some cases, required to pay a $50.00, $100, or $500 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to file a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,

the claim shall be denied and the claimant shall be notified promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a "INSTANTCASH" Instant Game prize of $1,000, $5,000
or $50,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. As an alternative method of claiming a "INSTANT CASH" Instant
Game prize, the claimantmust sign thewinning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the TexasWorkforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4. Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5. Payment of Prizes to Persons Under 18. If a person under the
age of 18 years is entitled to a cash prize of less than $600 from the
"INSTANT CASH" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6. If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "INSTANT CASH" Instant Game, the
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Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7. Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0. Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the

player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0. Number and Value of Instant Prizes. There will be approximately
6,108,075 tickets in the Instant Game Number 325. The approximate
number and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0. End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game Number 325
without advance notice, at which point no further tickets in that game
may be sold.

6.0. Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for Instant
Game Number 325, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC Chapter 401, and all
final decisions of the Executive Director.
TRD-200206223
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: September 24, 2002

♦ ♦ ♦
Instant Game Number 328 "Super Lucky 7’s"
1.0 Name and Style of Game.

A. The name of Instant Game No. 328 is "SUPER LUCKY 7’S". The
play style in the Bonus Spot is "key symbol". The play style in Game
1 is "row, column, diagonal". The play style in Game 2 is "key symbol
with doubler". The play style in Game 3 is "key symbol match with
doubler". The play style in Game 4 is "key number match with dou-
bler".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 328 shall be $7.00 per ticket.

1.2 Definitions in Instant Game No. 328.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed
in Symbol font in black ink in positive. The possible play symbols
are: X, BOXED 1, BOXED 2, BOXED 3, BOXED 4, BOXED 5,
BOXED 6, BOXED 7, BOXED 8, BOXED 9, BOXED 10, BOXED
11, BOXED 12, 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, $1.00,
$2.00, $3.00, $4.00, $5.00, $7.00, $10.00, $20.00, $21.00, $25.00,
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$50.00, $100, $7,000, BOOT SYMBOL, SADDLE SYMBOL, HAT
SYMBOL, SPUR SYMBOL, HORSE SYMBOL, STAR SYMBOL,
HORSESHOE SYMBOL, BEEF SYMBOL, STEER SYMBOL,
BRANDING IRON SYMBOL, FIRE SYMBOL, SUN SYMBOL,
SEVEN SYMBOL.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one

of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be : 0000000000000.

G. Low-Tier Prize - A prize of $7.00, $10.00, $14.00, $21.00.

H. Mid-Tier Prize - A prize of $28.00, $77.00, $177, $777.

I. High-Tier Prize - A prize of $7,000, $77,000.

J. Bar Code - A 22 character interleaved two (2) of five (5) bar code
which will include a three (3) digit game ID, the seven (7) digit pack
number, the three (3) digit ticket number and the nine (9) digit Valida-
tion Number. The bar code appears on the back of the ticket.

K. Pack-Ticket Number - A thirteen (13) digit number consisting of the
three (3) digit game number (328), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 074 within each pack. The format will be: 328-0000001-000.

L. Pack - A pack of "SUPERLUCKY7’S" Instant Game tickets contain
75 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of one (1). The packs will alternate. One will show the front
of ticket 000 and back of 074, while the other fold will show the back
of ticket 000 and front of 074.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"SUPER LUCKY 7’S" Instant Game No. 328 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket. A
prize winner in the "SUPER LUCKY 7’S" Instant Game is determined
once the latex on the ticket is scratched off to expose 42 (forty-two)
play symbols. In the bonus area, if the player finds a "7" symbol in any
spot in the bonus area, the player will win the prize shown. In Game
1, if the player gets three 7’s in a row, column or diagonal the player
will win the prize on the arrow. In Game 2, if the player rolls an "11",

the player will win the prize shown. If the player rolls a "7", the player
will win double the prize shown. In Game 3, if the player gets 3 like
symbols across in the same play, the player will win the corresponding
prize. If the player gets 3 "7" symbols across in the same player, the
player will win double the prize. In Game 4, if the player matches any
of the Your Numbers to the Winning Number, the player will win the
prize shown for that number. If the player matches a "7", the player
will win double the prize shown. No portion of the display printing nor
any extraneous matter whatsoever shall be usable or playable as a part
of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 42 (forty-two) Play Symbols must appear under the latex
overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 42
(forty-two) Play Symbols under the latex overprint on the front portion
of the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
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15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 42 (forty-two) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures.

17. Each of the 42 (forty-two) Play Symbols on the ticket must be
printed in the Symbol font andmust correspond precisely to the artwork
on file at the Texas Lottery; the ticket Serial Numbers must be printed
in the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets will not have identical play data,
spot for spot.

B. Although not all prizes can be won in each game, all prize symbols
may be used in non-winning locations.

C. Bonus: No duplicate non-winning play symbols.

D. Bonus: No duplicate non-winning prize symbols.

E. Game 1: All games will contain either 5 X’s and 4 7’s or 4 X’s and
5 7’s.

F. Game 1: This game can only win once.

G. Game 2: No duplicate non-winning play symbols.

H. Game 2: No duplicate non-winning prize symbols.

I. Game 2: The total of Roll 1 + Roll 2 will never equal 7 or 11.

J. Game 2: The total of Roll 3 + Roll 4 will never equal 7 or 11.

K. Game 3: No duplicate non-winning prize symbols.

L. Game 3: There will be no more than 2 pairs of like non-winning
symbols on a ticket.

M. Game 4: No duplicate non-winning prize symbols.

N. Game 4: No duplicate non-winning Your Number play symbols.

O. Game 4: No prize amount in a non-winning spot will correspond
with the Your Number play symbol (i.e. 5 and $5).

P. Game 4: Non-winning prize symbols will never be the same as the
winning prize symbol(s).

2.3 Procedure for Claiming Prizes.

A. To claim a "SUPER LUCKY 7’S" Instant Game prize of $7.00,
$10.00, $14.00, $21.00, $28.00, $77.00, or $177, a claimant shall sign
the back of the ticket in the space designated on the ticket and present
the winning ticket to any Texas Lottery Retailer. The Texas Lottery
Retailer shall verify the claim and, if valid, and upon presentation of
proper identification, make payment of the amount due the claimant
and physically void the ticket; provided that the Texas Lottery Retailer
may, but is not, in some cases, required to pay a $77.00 or $177 ticket.
In the event the Texas Lottery Retailer cannot verify the claim, the
Texas Lottery Retailer shall provide the claimant with a claim form and
instruct the claimant on how to file a claimwith the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notified promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a "SUPER LUCKY 7’S" Instant Game prize of $777,
$7,000 or $77,000, the claimant must sign the winning ticket and
present it at one of the Texas Lottery’s Claim Centers. If the claim is
validated by the Texas Lottery, payment will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal
Revenue Service (IRS) and shall withhold federal income tax at a rate
set by the IRS if required. In the event that the claim is not validated
by the Texas Lottery, the claim shall be denied and the claimant shall
be notified promptly.

C. As an alternative method of claiming a "SUPER LUCKY 7’S" In-
stant Game prize, the claimant must sign the winning ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
Post Office Box 16600, Austin, Texas 78761-6600. The risk of send-
ing a ticket remains with the claimant. In the event that the claim is
not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the TexasWorkforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;
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C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "SU-
PER LUCKY 7’S" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of more than $600 from the "SUPER LUCKY 7’S" Instant Game, the
Texas Lottery shall deposit the amount of the prize in a custodial bank
account, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
5,973,375 tickets in the Instant Game No. 328. The approximate num-
ber and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 328 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 328, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.
TRD-200206157

Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: September 20, 2002

♦ ♦ ♦
North Central Texas Council of Governments
Request For Proposals to Collect Traffic Data on
Limited-Access Highways in the Dallas-Fort Worth
Metropolitan Area Via Remote Sensing
CONSULTANT PROPOSAL REQUEST

This request by the North Central Texas Council of Governments
(NCTCOG) for consultant services is filed under the provisions of
Government Code, Chapter 2254.
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The North Central Texas Council of Governments is requesting writ-
ten proposals from consultants to collect and analyze data on the traf-
fic conditions on the limited-access highways in the Dallas-Fort Worth
Metropolitan Area via low-level aerial photography or other non-intru-
sive remote-sensing data collection techniques. NCTCOG desires to
enhance its information system for monitoring transportation system
infrastructure and performance as part of the Congestion Management
System. Through the use of low-level aerial photography or other re-
mote-sensing data collection techniques, NCTCOG seeks to conduct
a data collection and analysis effort on portions of the transportation
system. The purpose of this effort is to better understand and measure
the effects of traffic congestion in the morning and evening peak peri-
ods. This study will focus on the identification of bottlenecks and the
measurement of system performance on the limited- access highway
transportation system.

Due Date

Proposals must be submitted no later than 5 p.m., Central Time, on Fri-
day, November 1, 2002, to Dan Rocha, Principal Transportation Plan-
ner, North Central Texas Council of Governments, 616 Six Flags Drive,
Arlington, Texas 76011. To obtain copies of the Request for Proposals,
contact Dan Rocha at (817) 695-9265.

Contract Award Procedures

The firm selected to perform this study will be recommended by a Con-
sultant Selection Committee (CSC). The CSC will use evaluation cri-
teria and methodology consistent with the scope of services contained
in the Request for Proposals. The NCTCOG Executive Board will re-
view the CSC’s recommendations and, if found acceptable, will issue
a contract award.

Regulations

NCTCOG, in accordance with Title VI of the Civil Rights Act of 1964,
78 Statute 252, 42 United States Code 2000(d) to 2000(d)(1); and Title
49, Code of Federal Regulations, Department of Transportation, Sub-
title A, Office of the Secretary, Part 1, Nondiscrimination in Federally
Assisted Programs of the Department of Transportation issued pursuant
to such act, hereby notifies all proposers that it will affirmatively assure
that in regard to any contract entered into pursuant to this advertise-
ment, disadvantaged business enterprises will be afforded full oppor-
tunity to submit proposals in response to this invitation and will not be
discriminated against on the grounds of race, color, sex, age, national
origin, or disability in consideration of an award.
TRD-200206226
R. Michael Eastland
Executive Director
North Central Texas Council of Governments
Filed: September 25, 2002

♦ ♦ ♦
North Texas Workforce Development Board
Workforce Investment Act (WIA) Providers of Training
Services
ADULT AND YOUTH

The North Texas Workforce Development Board (Board), Inc. and
Texas Workforce Commission are seeking training provider applicants
for possible placement on the statewide list of approved training fa-
cilities in support of the Workforce investment Act (WIA). WIA per-
forms Federal job training programs with a comprehensive workforce
investment system to help Americans access tools they need to man-
age their careers through information and high quality services, and to
help U.S. companies find skilled workers. The Board is administrative

entity for WIA programs within the North Texas Workforce Delivery
Area, including: Archer, Baylor, Clay, Cottle, Foard, Hardeman, Jack,
Montague, Wichita, Wilbarger, and Young counties. Eligible train-
ing providers are: post-secondary educational institutions, entities that
carry out programs under the National Apprenticeship Act and, other
public or private providers of a program of training services. Obtain
additional information by contacting John Chandler at the North Texas
Workforce Development Board, Inc., 1101 Eleventh Street, P.O. Box
4671, Wichita Falls, TX 76308, 940/767-1432, FAX 940/322-2683, or
email at John.Chandler@twc.state.tx.us.
TRD-200206218
Mona Williams-Statser
Executive Director
North Texas Workforce Development Board
Filed: September 24, 2002

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Amendment to Interconnection Agreement
On September 18, 2002, Southwestern Bell Telephone, LP d/b/a South-
western Bell Telephone Company and Sage Telecom of Texas, LP, col-
lectively referred to as applicants, filed a joint application for approval
of amendment to an existing interconnection agreement under Section
252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2002) (PURA). The joint application has
been designated Docket Number 26656. The joint application and the
underlying interconnection agreement are available for public inspec-
tion at the Public Utility Commission of Texas (commission) offices in
Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26656. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by October 22, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
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concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26656.
TRD-200206154
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 20, 2002

♦ ♦ ♦
Notice of Amendment to Interconnection Agreement
On September 18, 2002, Southwestern Bell Telephone, LP doing
business as Southwestern Bell Telephone Company and Trinity Valley
Services, Inc., collectively referred to as applicants, filed a joint
application for approval of amendment to an existing interconnection
agreement under Section 252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA). The
joint application has been designated Docket Number 26658. The
joint application and the underlying interconnection agreement are
available for public inspection at the Public Utility Commission of
Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26658. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by October 22, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26658.
TRD-200206155
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 20, 2002

♦ ♦ ♦
Notice of Amendment to Interconnection Agreement
On September 18, 2002, Southwestern Bell Telephone, LP doing busi-
ness as Southwestern Bell Telephone Company and Birch Telecom of
Texas Ltd., LLP, collectively referred to as applicants, filed a joint
application for approval of amendment to an existing interconnection
agreement under Section 252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supp. 2002) (PURA). The joint
application has been designated Docket Number 26659. The joint ap-
plication and the underlying interconnection agreement are available
for public inspection at the Public Utility Commission of Texas (com-
mission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26659. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by October 22, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
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b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26659.
TRD-200206156
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 20, 2002

♦ ♦ ♦
Notice of Amendment to Interconnection Agreement
On September 20, 2002, Southwestern Bell Telephone, LP doing busi-
ness as Southwestern Bell Telephone Company and TCG Dallas, col-
lectively referred to as applicants, filed a joint application for approval
of amendment to an existing interconnection agreement under Section
252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2002) (PURA). The joint application has
been designated Docket Number 26676. The joint application and the
underlying interconnection agreement are available for public inspec-
tion at the Public Utility Commission of Texas (commission) offices in
Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26676. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by October 24, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26676.
TRD-200206201
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2002

♦ ♦ ♦
Notice of Amendment to Interconnection Agreement
On September 20, 2002, Southwestern Bell Telephone, LP doing busi-
ness as Southwestern Bell Telephone Company and AT&T Communi-
cations of Texas, LP, collectively referred to as applicants, filed a joint
application for approval of amendment to an existing interconnection
agreement under Section 252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA). The
joint application has been designated Docket Number 26677. The joint
application and the underlying interconnection agreement are available
for public inspection at the Public Utility Commission of Texas (com-
mission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26677. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by October 24, 2002, and shall
include:
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1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26677.
TRD-200206199
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2002

♦ ♦ ♦
Notice of Amendment to Interconnection Agreement
On September 20, 2002, Southwestern Bell Telephone, LP doing busi-
ness as Southwestern Bell Telephone Company and Teleport Commu-
nications Houston, Inc., collectively referred to as applicants, filed a
joint application for approval of amendment to an existing interconnec-
tion agreement under Section 252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA). The
joint application has been designated Docket Number 26678. The joint
application and the underlying interconnection agreement are available
for public inspection at the Public Utility Commission of Texas (com-
mission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26678. As a part of the comments, an interested person may request

that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by October 24, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26678.
TRD-200206207
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2002

♦ ♦ ♦
Notice of Application for a Certificate of Convenience and
Necessity for a Proposed Transmission Line
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application filed on September 20, 2002, for a
certificate of convenience and necessity to construct a 115 kV trans-
mission line in El Paso County, Texas.

Docket Style and Number: Application of El Paso Electric Company
(EPE) for Certificate of Convenience and Necessity for Proposed 115
kV Transmission Line in El Paso County, Texas. Docket Number
26670.

The Application: EPE proposes to construct a 115 kV transmission
line in El Paso County, Texas. The project is located in the Upper Val-
ley area of El Paso and Dona Ana Counties. The new transmission
line will connect the Montoya substation located near the intersection
of Artcraft and IH-10 with the Santa Teresa substation located near
the Santa Teresa Airport in Santa Teresa, New Mexico. EPE states
that the proposed 8.23-mile line will provide transmission service be-
tween EPE’s Santa Teresa and Montoya Substations to accommodate
for the rapid residential and industrial growth occurring in and around
the Santa Teresa and upper valley area and to provide for anticipated
growth in the near future.
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Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas bymail at P. O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or use
Relay Texas (toll- free) 1-800-735-2989. All comments should refer-
ence Docket Number 26670.
TRD-200206198
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2002

♦ ♦ ♦
Notice of Application for Amendment to Service Provider
Certificate of Operating Authority
On September 18, 2002, In Touch Communications filed an application
with the Public Utility Commission of Texas (commission) to amend
its service provider certificate of operating authority (SPCOA) granted
in SPCOA Certificate Number 60349. Applicant intends to (1) remove
the resale-only restriction; and (2) expand its geographic area to include
the entire State of Texas.

The Application: Application of In Touch Communications for an
Amendment to its Service Provider Certificate of Operating Authority,
Docket Number 26653.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than October 9, 2002. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the Commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket No. 26653.
TRD-200206153
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 20, 2002

♦ ♦ ♦
Notice of Application for an Amendment to a Certificate of
Convenience and Necessity
Notice is given to the public of the filing with the Public Utility
Commission of Texas of an application filed on September 9, 2002, to
amend a certificate of convenience and necessity for a minor boundary
change in Wise County, Texas.

Docket Style and Number: Application of Central Telephone Company
of Texas doing business as Sprint to Amend Certificate of Convenience
and Necessity for a Minor Boundary Change in Wise County. Docket
Number 26613

The Application: Central Telephone Company of Texas doing busi-
ness as Sprint (Sprint) filed an application to amend its Certificate of
Convenience and Necessity. In the application, Sprint states that the
amendment allows for a minor boundary change in order for a customer
to avoid excessive construction charges. Sprint adds that the bound-
ary change would allow a customer currently in Sprint’s territory to be
served by Nortex Communications. Sprint lists the two exchanges in-
volved: Sprint’s Alvord exchange and Nortex Communication’s Sun-
set exchange.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas bymail at P. O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or use
Relay Texas (toll-free) 1-800-735-2989. All comments should refer-
ence Docket Number 26613.
TRD-200206210
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2002

♦ ♦ ♦
Notice of Application for Relinquishment of a Service Provider
Certificate of Operating Authority
On September 19, 2002, NeoPrism Networks, L.P. filed an application
with the Public Utility Commission of Texas (PUC) to relinquish its
service provider certificate of operating authority (SPCOA) granted in
SPCOA Certificate Number 60406. Applicant intends to relinquish its
certification.

The Application: Application of NeoPrism Networks, L.P. to Relin-
quish its Service Provider Certificate of Operating Authority, Docket
Number 26661.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than October 9, 2002. Hearing and speech-impaired
individuals with text telephones (TTY) may contact the Commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 26661.
TRD-200206211
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2002

♦ ♦ ♦
Notice of Application of Filing Made Pursuant to Substantive
Rule §26.208
Notice is given to the public of Southwestern Bell Telephone Com-
pany’s application filed with the Public Utility Commission of Texas
(commission) on September 5, 2002 to introduce the Inform 911 Ser-
vice feature, a non-basic service.

Docket Title and Number: Application of Southwestern Bell Tele-
phone, L.P. doing business as Southwestern Bell Telephone Company
for Administrative Change to its Integrated Services Tariff, Section
2 and its Private Line Service Tariff, Section 6 - Primary Rate ISDN
SmartTrunk Inform 911 Service Introduction Pursuant to Substantive
Rule §26.208. Docket Number 26599.

The Application: On September 5, 2002, Southwestern Bell Telephone
L.P. doing business as Southwestern Bell Telephone Company (SWBT)
filed an application to make an administrative change to its Integrated
Services Tariff, Section 2, Sheet 2, 2.1, 13, 16 and 16.1 and its Private
Line Service Tariff, Section 6, Index Sheet and Sheets 1 through 6.
SWBT states the filing is submitted for the introduction of the Inform
911 Service feature, a non-basic service.

27 TexReg 9484 October 4, 2002 Texas Register



On or before October 18, 2002, persons wishing to comment on this
application should contact the Public Utility Commission of Texas by
mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll-free 1-800-735-298. All correspon-
dence should refer to Docket Number 26599.
TRD-200206142
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 20, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On September 16, 2002, Alenco Communications, Inc. and Dobson
Cellular Systems, Inc., collectively referred to as applicants, filed a
joint application for approval of interconnection agreement under Sec-
tion 252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2002) (PURA). The joint application has
been designated Docket Number 26645. The joint application and the
underlying interconnection agreement is available for public inspec-
tion at the Public Utility Commission of Texas (commission) offices in
Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26645. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by October 18, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if

necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26645.
TRD-200206118
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 18, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On September 16, 2002, Riviera Telephone Company, Inc. and Dob-
son Cellular Systems, Inc., collectively referred to as applicants, filed a
joint application for approval of interconnection agreement under Sec-
tion 252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2002) (PURA). The joint application has
been designated Docket Number 26646. The joint application and the
underlying interconnection agreement are available for public inspec-
tion at the Public Utility Commission of Texas (commission) offices in
Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26646. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by October 18, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those
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issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26646.
TRD-200206119
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 18, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On September 19, 2002, Central Texas Telephone Cooperative, Inc.
and Texas AM-Tel I, LP, collectively referred to as applicants, filed a
joint application for approval of interconnection agreement under Sec-
tion 252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2002) (PURA). The joint application has
been designated Docket Number 26660. The joint application and the
underlying interconnection agreement is available for public inspec-
tion at the Public Utility Commission of Texas (commission) offices in
Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26660. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by October 23, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the

joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26660.
TRD-200206205
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On September 19, 2002, Poka Lambro Telecommunications, Ltd. and
Valor Telecommunications of Texas, LP, collectively referred to as ap-
plicants, filed a joint application for approval of an amendment to an in-
terconnection agreement under Section 252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Utili-
ties Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supplement
2002) (PURA). The joint application has been designated Docket Num-
ber 26664. The joint application and the underlying interconnection
agreement is available for public inspection at the Public Utility Com-
mission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26664. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by October 23, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
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concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26664.
TRD-200206204
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On September 19, 2002, Southwestern Bell Telephone, LP doing busi-
ness as Southwestern Bell Telephone Company and Williams Local
Network, LLC, collectively referred to as applicants, filed a joint appli-
cation for approval of interconnection agreement under Section 252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998& Supplement 2002) (PURA). The joint application has been des-
ignated Docket Number 26666. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
Public Utility Commission of Texas (commission) offices in Austin,
Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26666. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by October 23, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s. Pro-
cedural Rule §22.202. The commission may identify issues raised by
the joint application and comments and establish a schedule for ad-
dressing those issues, including the submission of evidence by the ap-
plicants, if necessary, and briefing and oral argument. The commission
may conduct a public hearing. Interested persons who file comments
are not entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26666.
TRD-200206203
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: September 23, 2002

♦ ♦ ♦
Texas Department of Transportation
Public Notice - Aviation
Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin-
istrative Code, §30.209, the Texas Department of Transportation con-
ducts public hearings to receive comments from interested parties con-
cerning proposed approval of various aviation projects.

For information regarding actions and times for aviation public hear-
ings, please go to the following web site:

http://www.dot.state.tx.us

Click on Aviation, click on Aviation Public Hearing. Or, contact
Karon Wiedemann, Aviation Division, 150 East Riverside, Austin,
Texas 78704, (512) 416-4520 or 800 68 PILOT.
TRD-200206140
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: September 20, 2002

♦ ♦ ♦
Record of Decision
Record of Decision: U.S. Department of Transportation, Federal High-
way Administration; IH 10West, From Taylor Street to FM 1489; Har-
ris, Fort Bend, and Waller Counties; FHWA-TEX-EIS-00-01-F.

PREFERRED ALTERNATIVE DECISION

Based on the IH 10West Final Environmental Impact Statement (FEIS)
and Final Section 4(f) Statement, the Combined Alternative has been
selected as the preferred alternative for the proposed project.

The proposed action for the reconstruction and expansion of IH 10 free-
way as described in Section 1.8 of the FEIS would add two Special Use
or Managed Lanes (ML) in each direction between IH 610 and SH 6,
a High Occupancy Vehicle (HOV) lane in each direction between SH
6 and the City of Katy and one through general purpose or Single Oc-
cupancy Vehicle (SOV) lane in each direction between IH 610 and the
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City of Katy and from Brookshire to FM 1489. The Managed Lanes
will replace the existing one lane HOV lane between IH 610 and SH
6. Auxiliary lanes would be added to provide lane balance at major
interchanges (i.e., IH 610, Beltway 8, SH 6 and Grand Parkway). The
proposed roadway will follow the existing IH 10 Katy Freeway align-
ment encompassing the existing parallel Union Pacific Railroad, now
owned by Texas Department of Transportation (TxDOT), and the Old
Katy Road right-of-way (ROW) taking ROW from both the north and
south sides of the existing facility.

In addition, the proposed action will bring the existing freeway up
to current TxDOT and Federal Highway Administration (FHWA) de-
sign standards and provide continuous frontage roads throughout most
of the corridor from FM 1489 to Taylor Street. It will also provide
for pedestrian and bicycle improvements associated with the included
frontage road improvements. The Combined Alternative will preserve
maximum flexibility for future modification of the ML in the center of
the freeway to meet future needs within the corridor, including conver-
sion to a fixed guideway facility, automated highway, or other future
transit alternative. The Combined Alternative will provide for a major
increase in the ML capacity while also providing a modest increase in
the SOV capacity between IH 610 and FM 1489.

In summary, the completed facility will provide a total of four general
purpose lanes in each direction between IH 610 and SH 6 and three
general purpose lanes in each direction between SH 6 and FM 1489.
There will be four Managed Lanes between IH 610 and SH 6 and one
lane HOV each direction between SH 6 and the City of Katy. The main-
lane section of IH 10 between IH 610 and Taylor Street will remain, as
it is currently, five general purpose lanes in each direction.

The proposed action for the reconstruction and expansion of the IH
10 Katy Freeway is part of the Houston-Galveston Area Council
(H-GAC) FY 2002-4 Transportation Improvement Program (TIP) and
the 2022 Metropolitan Transportation Plan (MTP.) The TIP and MTP
were found to conform under EPA’s Transportation Conformity Rules
by the US Department of Transportation on June 4, 2002.

ALTERNATIVES CONSIDERED

The purpose and needs for the IH 10 corridor were identified based
on the Major Investment Study (MIS) analysis of the existing traffic
congestion within the corridor, projected population and employment
growth trends, and extensive dialogue with concerned citizens. Pub-
lic input included discussions with state, local, and regional agencies
involved in transportation and comprehensive planning in the Houston
region, as well as input solicited from local citizens.

West Houston has traditionally been one of the fastest growing sectors
of the Metropolitan Region, both in terms of population and employ-
ment growth. In the future, population growth is projected to result in
a corridor population increase of 42% (1990 to 2020). However, some
portions of the corridor are projected to grow by as much as 130% for
the same time period. For the same period, employment growth is pro-
jected to be equally as strong within the corridor, with average growth
in employment in excess of 44%. These growth projections point to
major increases in travel demand along the IH 10 corridor.

The recommendation from theMISwas the Alternative V-2 (ML-SOV)
as the Locally Preferred Modal Alternative based on the incremental
evaluation process of the MIS. Following the recommendation of the
MIS Steering Committee, Alternative V-2 was presented to the public,
as the draft locally preferred modal alternative at a series of public open
houses and meetings July 8, 9, and 10, 1997.

Once the locally preferred modal alternative was selected, it was nec-
essary to examine alternative alignments for the improvements within
the corridor. A variety of alignments were studied in order to select

an alternative that implements the preferred modal alternative with the
least environmental, social and economic impacts. To that end, five dif-
ferent alternatives were developed and analyzed for impacts including
the No-Build Alternative and the Transportation System Management/
Transportation Demand Management (TSM/TDM) Alternative. The
description and analysis of the three build alignment alternatives fol-
lows.

The "All North Alternative" would acquire all needed additional ROW
north of the existing IH 10 corridor. Where additional ROW is not
needed, the alignment would remain within the current ROW limits.

The "All South Alternative" would acquire all needed additional ROW
south of the existing IH 10 corridor. Where additional ROW is not
needed, the alignment would remain within the current ROW limits.

The "Combined Alternative" is a combination of ROW acquisition
from both the north and south sides of the existing IH 10 corridor.
The alignment was oriented to utilize Old Katy Road and the railroad
ROW acquired by TxDOT.

The evaluation of the three alignment alternatives, the No-Build and the
TSM/TDM alternatives in Sections 3.0 and 4.0 of the FEIS was based
on economic, social, and environmental resources of the affected en-
vironment. These resources included land use, socioeconomic condi-
tions, noise environment, air quality, farmlands, water resources, eco-
logical resources, cultural resources, hazardous materials, visual and
aesthetic qualities, Section 4(f) properties, and construction. The im-
pacts were evaluated by using a systematic interdisciplinary approach.
A matrix in Chapter 2 of the FEIS also illustrates the comparison of the
alternatives. Several factors discussed below played a major role in the
selection of the preferred alignment alternative.

The All North Alternative would require a total of 127 building dis-
placements including 60 single-family residences, one (1) multi-family
building (78 units), 63 commercial buildings (222 units), one (1) pub-
lic facility (utility), and two (2) nonprofit organizations (YMCA and
Spring Branch Church of the Nazarene).

The All South Alternative would require a total of 131 building dis-
placements including 15 single-family residences, three (3) multi-fam-
ily buildings (154 units), 112 commercial buildings (1881 units), one
(1) non-profit organization (Houston First Baptist Church).

The Combined Alternative would require a total of 129 building dis-
placements including 72 single-family residences, two (2) multi-fam-
ily buildings (122 units), 53 commercial buildings (871 units) and two
(2) non-profit organizations (YMCA and Spring Branch Church of the
Nazarene).

In addition to potential displacements of commercial, residential,
public facilities, and non-profit organizations, potential displacements
of gravesites along the IH 10 corridor were also considered. The
All North Alternative would displace approximately 3,300 gravesites
within the proposed ROW. The All South Alternative would impact
approximately 259 gravesites within proposed ROW. The Combined
Alternative will impact 2, possibly 4 graves within the existing ROW,
but would avoid impacts to the numerous gravesites that are located in
the proposed ROW of the All North and All South Alternatives.

All three build alternatives would transverse the same waters of U.S.
since the alternatives follow the existing linear IH 10 corridor. Po-
tential jurisdictional wetlands, also commonly called fringe wetlands,
were observed adjacent to some of the waters of the U.S. associated
within the existing and proposed ROW. Preliminary wetland investiga-
tions were conducted for the alternatives using resources such as the
National Wetland Inventory (NWI) maps. From this investigation, the
All South Alternative would impact more wetland areas than the All
North Alternative or the Combined Alternative.
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The FHWA traffic noise modeling software was used to calculate exist-
ing and predicted traffic noise levels for the three build alternatives. The
number of potential noise impacts includes 1375 receivers along the
All North Alternative, 1313 receivers along the All South Alternative,
and 1386 receivers along the Combined Alternative. The results from
the preliminary noise analysis do not provide as clear a distinction be-
tween alternatives. The Combined Alternative potentially causes more
noise impacts, but the number of impacts is only marginally higher (11
receivers) than the All North Alternative. Preliminary calculations in-
dicate that noise barriers may be feasible and reasonable for several
residential areas adjacent to each of the alternatives.

SECTION 4(f)

None of the alternatives would impact wildlife refuges; however, the
proposed project would impact publicly owned parklands, which serve
as recreational areas. Approximately 0.421 acre would be taken from
an undeveloped park and another 0.672 acre would be taken from a
developed park, both of which are located in the City of Spring Valley,
north of the existing IH 10 corridor. TxDOT would compensate the
City of SpringValley with the purchase of land of comparable or greater
value for their use as parkland. Therefore, as required, a Section 4(f)
Statement was prepared due to the proposed impacts of these parklands.
None of the alternatives would impact any other areas of unique scenic
beauty or other lands of national, state, or local importance.

The frontage road from Studemont to Taylor Street has been eliminated
from the proposed design to avoid impacts to the White Oak Bayou
floodplain. There will be no impacts to Stude Park which is a Section
4(f) property located adjacent to the existing IH 10 ROW.

Based on the alternative analysis for the IH 10 corridor, the Combined
Alternative was selected as the preferred alignment alternative. Given
its combination of ROWacquisition from both the north and south sides
of the existing IH 10 corridor, the Combined Alternative will produce
the fewest negative impacts and the most positive benefits. While ad-
hering to applicable design standards, the amount of additional ROW
required north or south of the corridor at any one location was mini-
mized along the Combined Alternative to reduce impacts to adjacent
landowners and the environment. The Combined Alternative will ac-
commodate the demand for a safe and efficient transportation system.

In summary, the Combined Alternative will provide substantial long-
term benefits to both the traveling public and the communities in and
along the IH 10 corridor through improved traffic and transit service.
The improved mobility for the IH 10 corridor will accommodate the
extensive growth anticipated to occur in the area.

The FEIS indicates that, although there are long-term, potentially
adverse social, economic, and environmental impacts from the
proposed action, the beneficial impacts outweigh the negative impacts.
The Combined Alternative best meets the purpose and need of the
proposed project as described on Section 1.0 of the FEIS.

MEASURES TO MINIMIZE HARM

Land use for the IH 10 corridor project reflects two geographically dis-
tinct land use patterns. High-density commercial, industrial develop-
ment is intermixed with residential development in Segments 1-3 [be-
tween Taylor Street and SH 6 (Addicks Road)]. These three segments
are located within the City of Houston and theMemorial Villages. Seg-
ments 4 & 5 [between SH 6 (Addicks Road) and FM 1489] are com-
prised of sparsely developed, low-density residential and agricultural
uses with the exception of moderately dense development at the City
of Katy’s Pin Oak interchange. KatyMillsMall, which is located at this
interchange, is a traffic generator. Associated low-density commercial
development is typically clustered near other major interchanges.

By definition, a majority of the IH 10 corridor is classified as urban.
The exceptions to this urban classification is Segment 5 (between the
City of Katy and FM 1489) which has undeveloped, primarily agricul-
tural lands. There is sufficient right-of-way along Segment 5 to support
the Combined Alternative without extending beyond land dedicated for
transportation purposes.

The Combined Alternative will require a total of 129 building dis-
placements including 72 single-family residences, two (2) multi-fam-
ily buildings (122 units), 53 commercial buildings (871 units) and two
(2) non-profit organizations (YMCA and Spring Branch Church of the
Nazarene). A number of utilities are also expected to require reloca-
tion and/or realignment for compatibility with the Combined Alterna-
tive. Comparable properties are available for relocation as described in
Section 4.4 of the FEIS.

An environmental justice analysis was conducted to determine if the
Combined Alternative would disproportionately impact minority or
low-income populations. Ten (10) residences will be displaced in
Census Tract 514.02 (Segment 1) which is a low-income, predom-
inantly minority area. However, approximately 57 homes will be
displaced in Census Tract 441.01 (Segment 2), which is characterized
by a higher income, predominantly white population. Therefore, it
was concluded based on the evaluation of census data that minority or
low-income populations are not receiving disproportionately high or
adverse impacts from proposed improvements.

A review of the National Register of Historic Places (NRHP) revealed
92 properties greater than fifty years of age within the Area of Poten-
tial Effect, which is defined as 150 feet on either side of the proposed
ROW. All 92 properties are located in Segment 1, from Taylor Street to
IH 610. Of the 92 potentially eligible properties identified, two were
identified as previously listed on the NRHP and four additional struc-
tures were determined eligible for the NRHP through consultation with
the THC. There will be no ROW acquisition from any of the six listed
or eligible structures under the Combined Alternative. As stated in a
letter from the THC dated, October 2, 2001, coordination between Tx-
DOT and THC resulted in a determination of no adverse effect for the
six properties.

Cemetery eligibility coordination between TxDOT and the THC was
conducted for two (possibly three) locations of reported historic-era
burials within existing ROW of the IH 10 corridor. One cemetery is
located between existing IH 10 and the abandoned railroad corridor
just west of Eldridge Parkway. This cemetery contains from two to
four graves. Two other areas located west of Langham Creek ROW of
Segment 3 may contain other potential historic-era burials. As stated
in a letter from the THC dated October 4, 2001, it has been deter-
mined that none of the cemeteries meet the criteria of eligibility for
the NRHP. However, in compliance with the Texas Health and Safety
Code (711.004), a plan to move the graves to another nearby cemetery
in consultation with descendants and the county court prior to construc-
tion has been reviewed and approved by the Texas Historical Commis-
sion.

As stated in a letter dated December 8, 1995 from the U.S. Army Corps
of Engineers (USACE), it is likely that a USACE permit will be re-
quired for this project based on their jurisdiction under Section 404 of
the Clean Water Act. The selection of a permit type will be made once
the design has progressed far enough for that determination to be made.
TxDOT is aware that a detailed evaluation of the waters of the U.S. and
potential wetlands within the Combined Alternative will be necessary
to determine the need of a USACE Section 404 permit. Any impacts
to waters of the U.S. will be avoided, minimized, and mitigated where
possible. Continued coordination with the USACE is anticipated as ap-
propriate.
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The Combined Alternative will not increase the base flood elevation
to a level that will violate applicable floodplain regulations and ordi-
nances. The hydraulic design for this project will be in accordance with
current TxDOT and FHWA policies and standards. The proposed high-
way facility will permit the conveyance of the 100-year flood, inunda-
tion of the highway being acceptable, without causing major damage
to the highway or other property.

Preliminary calculations have indicated that the Combined Alternative
will result in traffic noise impacts along the proposed IH 10 corridor.
A more detailed noise analysis is being performed and barriers will be
proposed where reasonable and feasible.

During the construction phase of the Combined Alternative, there is
a possibility that noise levels will be greater than normal in the areas
adjacent to the ROW due to operations normally associated with road
construction. Construction is normally limited to daylight hours when
occasional loud noises are more tolerable. Extended disruption of nor-
mal activities is not considered likely due to the relatively short-term
exposure periods imposed on any one receiver. Every reasonable effort
will be made to minimize construction noise.

A regulatory data review and coordination with EPA and Texas Nat-
ural Resource Conservation Commission (TNRCC) identified approx-
imately 143 permitted and nonregulated hazardous waste sites within
300 feet of the Combined Alternative. Of these locations, 54 are regis-
tered storage tank sites. Of the 54 registered storage tank sites, 38 have
been recorded as leaking underground storage tanks. Four No Further
Remedial Action Planned (NFRAP) sites, two Emergency Response
Notification System (ERNS) sites, and three Voluntary Cleanup Pro-
gram (VCP) sites were identified within the study area. One site within
the old railroad ROW is being mitigated at this time.

The contractor will take appropriate measures to prevent, minimize,
and control the spill of hazardous materials in the construction staging
area. The use of construction equipment within sensitive areas will be
minimized or eliminated entirely. All temporary construction materials
used for this project will be removed as soon as work schedules permit.

Harris County and the surrounding seven counties (including Waller
and Fort Bend Counties) are in non-attainment of the ozone air quality
standard. The State of Texas in coordination with the Houston - Galve-
ston Area Council has developed and submitted a State Implementation
Plan (SIP) to the Environmental Protection Agency (EPA) demonstrat-
ing the area will attain the ozone standard by 2007. The current Hous-
ton GalvestonMetropolitan Transportation Plan (MTP) conforms to the
transportation budget within the SIP. The Combined Alternative is, as
required by EPA conformity regulations, part of the conforming 2022
MTP and FY 2002-2004 Transportation Improvement Program.

Construction may temporarily degrade air quality through dust and ex-
haust gases associated with construction equipment. Measures to con-
trol dust will be considered and incorporated into the final design and
construction specifications.

Existing vegetation located along the vicinity of the project area con-
sists of fragmented woodland areas, such as hardwood trees and shrubs.
As new development along the project area continues, some woodland
areas described in Section 3.7.3 are planned to be removed prior to the
construction of the proposed project by private developers.

Minimal impacts to wildlife are expected but undoubtedly some species
within the proposed ROW may be displaced. However, the Combined
Alternative follows the existing alignment and as stated in letter from
the U.S. Fish and Wildlife Service (USFWS) dated February 9, 1996,
the widening and upgrading of existing roadways minimizes impacts
to ecosystems.

In accordancewith theMigratory Bird Treaty Act (MBTA), the removal
of trees and clearing of the ROW will either be conducted outside of
the breeding season of the bird species in this area or the ROW will be
surveyed for active nests to provide protection of the nests. It is antici-
pated that there will be minimal impacts to migratory bird populations.

The Combined Alternative will not affect any threatened or endangered
species. Coordination with the USFWS in a letter dated February 6,
1996, indicated the presence of the endangered Texas prairie dawn near
IH 10 in Barker and Addicks Reservoirs. However, on January 10,
2001, TxDOT personnel, who have participated in previous surveys in
the same corridor, conducted a survey for the Texas prairie dawn and
no suitable habitat was observed.

MONITORING AND COMMITMENTS PROGRAM

All commitments made in the FEIS with regard to mitigation measures
will be implemented and monitored throughout the remaining phases
of project development.

Archeological investigation studies for all areas of the Combined Alter-
native have been completed and coordinated with the THC. The THC
concurs that no archeological properties eligible for the National Reg-
ister will be affected by the proposed IH 10 expansion. TxDOT has
committed to exhume the burials from the two small cemeteries and
reinterred them into a perpetual care cemetery in accordance with the
policies and guidelines of the THC. As stated in a letter from the THC
on October 4, 2001, TxDOT’s Exhumation and Reinterment Plan for
the IH 10 corridor project has been reviewed by the THC and it has
been concluded that the procedures outlined in the plan will satisfy the
requirements of THC cemetery preservation guidelines.

In the event that evidence of archeological deposits is encountered
during construction, work in the immediate area will cease and TxDOT
archeological staff will be contacted to initiate accidental discovery
procedures under provisions of the Programmatic Agreement among
TxDOT, the THC, FHWA, and the Advisory Council on Historic
Preservation and the Memorandum of Understanding between TxDOT
and the THC.

Any potential impacts to jurisdictional waters of the U.S. or wetlands
will be avoided and minimized to the greatest extent practicable and
then mitigated in agreement with the USACE.

In order to comply with the TNRCC’s 401 Water Quality Certifica-
tion Conditions for Nationwide Permits, at least one best management
practice (BMP) from each of the following three categories of on-site
water quality management (erosion control, post-construction total sus-
pended solids (TSS) control, and sedimentation control) must be imple-
mented on the proposed project.

The Clean Water Act makes it unlawful to discharge storm water
from construction sites into waters of the U.S. unless authorized by
the EPA’s National Pollutant Discharge Elimination System General
Permit. Construction activities will disturb more than five acres within
the project vicinity. Therefore, TxDOT will be required to submit a
Notice of Intent to the EPA. TxDOT will also develop a Storm Water
Pollution Prevention Plan for this project.

When a traffic noise impact occurs, noise abatement measures must be
considered. Before any abatement measure can be incorporated into
the project, it must be both feasible and reasonable. In order to be fea-
sible, the measure should reduce noise levels by at least five dBAs at
impacted receivers; and to be reasonable it should not exceed $25,000
for each benefited receiver. Noise abatement barriers will be offered
where reasonable and feasible. Noise workshops will be held to deter-
mine the public interest in the construction of noise abatement barriers
in the locations where it is deemed reasonable and feasible.
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For the selected alternative, those sites within the existing and proposed
ROW that pose a potential hazardous materials impact will be further
investigated prior to or during the ROW acquisition process. Mitiga-
tion for hazardous materials within the existing and proposed ROW
should be completed during the ROW acquisition process. Depend-
ing on the nature and extent of contamination encountered and project
requirements; it may not be possible to complete the mitigation prior
to construction. In such cases, special provisions must be developed
and included in the construction plans to ensure that the project is con-
structed in a manner protective of human health and the environment.
Older houses and buildings will be inspected for asbestos and other
hazardous materials before demolition. Any contaminated buildings
will be remediated according to Federal and State regulatory standards
prior to demolition.

In accordance with the guidelines for beneficial landscape design, the
landscaping design of this project will emphasize the use of native
plants. Care will be taken to salvage native plants on the project site for
replanting where possible. When salvageable plants are not available,
commercially grown plants will be substituted. Steps will be taken in
the design process to minimize impact to the natural habitat and prevent
pollution by reducing the need for fertilizers or pesticides. Trimmings
from plants in the landscaping will be recycled for mulch, and the re-
sulting mulch used to reduce runoff and increase water use efficiency.

In accordance with Executive Order 13112 on invasive species, native
plant species will be used in the landscaping where practicable.

COMMENTS ON FINAL EIS

As a result of the FEIS circulation for public comment, a letter
dated December 19, 2001, was received from the Texas Natural
Resource Conservation Commission (TNRCC). The letter states that
the TNRCC has reviewed the FEIS and determined that it properly
demonstrates that the National Ambient Air Quality Standard will
be satisfied in terms of carbon monoxide concentrations. As stated
in the FEIS, the project will accomplish this by controlling exhaust
emissions at the construction sites by requiring contractors to use
emission control devices and limiting unnecessary idling of construc-
tion vehicles. When the project is completed it will also reduce traffic
congestion and encourage the use of Managed Lane facilities, which
will increase ridesharing, thereby reducing the number of vehicles on
the road. Furthermore, the proposed project is included in the 2022
Metropolitan Transportation Plan.

A letter dated November 27, 2001, was received from a private citizen
who expressed interest in double-decking IH 10 as an alternative to
widening the existing freeway. The scenario of double-decking IH 10
was considered as one of the alternatives during the Major Investment
Study phase of the proposed project; however, the public comments
were strongly against this design option and it was eliminated from
further study.

CONCLUSION

Based on the analysis and evaluation contained in this project’s Fi-
nal Environmental Impact Statement and after careful consideration
of a the social, economic, and environmental factors and input from
the public involvement process, it is my decision to adopt the recom-
mended Combined Alternative as the Proposed Action for this project.

This Record of Decision was signed by C.D. Reagan, Division Admin-
istrator, FHWA, Texas Division, on August 30, 2002.
TRD-200206253

Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: September 25, 2002

♦ ♦ ♦
The University of Texas System
Consultant Proposal Request
The University of Texas of the Permian Basin requests, pursuant to the
provisions of the Government Code, §2254.029, the submission of pro-
posals leading to the award of a contract for Consulting Services. The
University’s objective is to contract with a qualified and experienced
respondent to conduct an evaluation to determine the nature of utiliza-
tion and scope of overall demand for use of a multipurpose events and
conference center on the University campus.

An award for the services specified herein will bemade following a pro-
cedure using competitive sealed proposals. Proposals will be opened
publicly to identify the names of the RESPONDENTS, but will be af-
forded security sufficient to preclude disclosure of the contents of the
proposal, including prices or other information, prior to award. Af-
ter opening, an award may be made on the basis of the proposals ini-
tially submitted, without discussion, clarification, or modification, or
on the basis of negotiation with any of the RESPONDENTS or, at UNI-
VERSITY’S sole option and discretion, UNIVERSITYmay discuss or
negotiate all elements of the proposal with selected RESPONDENTS
which represent a competitive range of proposals. For purposes of ne-
gotiation, a competitive range of acceptable or potentially acceptable
proposals may be established comprising the highest rated proposal(s).
After the submission of a proposal but before making an award, UNI-
VERSITY may permit the offeror to revise the proposal in order to
obtain the best final offer. UNIVERSITY may not disclose any infor-
mation derived from the proposals submitted from competing offers in
conducting such discussions. UNIVERSITY will provide each offeror
with an equal opportunity for discussion and revision of proposals. Fur-
ther action on proposals not included in the competitive range will be
deferred pending an award, but UNIVERSITY reserves the right to in-
clude additional proposals in the competitive range if deemed in the
best interest of UNIVERSITY.

UNIVERSITY reserves the right to award a Contract for all or any
portion of the requirements proposed by reason of this request, award
multiple Contracts, or to reject any and all proposals if deemed to be
in the best interests of UNIVERSITY and to resolicit for proposals,
or to reject any and all proposals if deemed to be in the best interests
of UNIVERSITY and to temporarily or permanently abandon the pro-
curement. If UNIVERSITY awards a contract, it will award the con-
tract to the offeror whose proposal is the most advantageous to UNI-
VERSITY, considering price and the evaluation factors set forth in this
Request for Proposal (RFP). The contract file must state in writing the
basis upon which the award is made.

Interested parties may contact Bonnie Cotten at The University
of Texas of the Permian Basin Purchasing Office for a copy of
the RFP document by calling (915) 552-2791 or by e-mail at cot-
ten_b@utpb.edu. An original and four copies of the proposal must be
submitted by the Proposal submission deadline of October 29, 2002 at
3:00 P.M., Central Standard Time.
TRD-200206135
Francie A. Frederick
Counsel and Secretary to the Board
The University of Texas System
Filed: September 19, 2002
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♦ ♦ ♦
Notice of Intent to Seek a Major Consulting Services Contract
Invitation to Provide Offers

As required by Chapter 2254, Texas Government Code, the Univer-
sity extends an invitation (the "Invitation") to qualified and experienced
consultants interested in providing the consulting services described in
this notice. Subsequent to changes in the insurance industry and sig-
nificant increases in premiums and deductible amounts, the University
has elected to self-insure against risks related to its Directors and Of-
ficers and Employment Practices Liability ("D&O/EPL"), instead of
maintaining commercial policies of D&O/EPL Insurance. The Uni-
versity intends to procure the services of a consultant to perform a risk
assessment of its D&O/EPL exposures and recommend an appropri-
ate self-insurance program design. The consultant’s assessment will
include a full legal evaluation of potential D&O/EPL claims and expo-
sures and an actuarial review of historical claim experience, including
projections of future claim activity. The consultant will recommend a
design for the self-insurance program based upon the results of the as-
sessment. The program design will include coverage guidelines found
in a comparable insurance policy, a recommendation regarding a fund-
ing structure and the development of requirements for administration
of the program.

Name of Contact

Consultants interested in submitting an offer can obtain more informa-
tion by requesting a copy of the "Invitation for Consultants to Provide
Offers of Consulting Services for D&O/EP Liability Program" from:

Ms. Kitt Krejci

Assistant Director

Office of Business and Administrative Services

The University of Texas System

201 West 7th Street, Suite 424

Austin, Texas 78701

Telephone: 512-499-4366

Email: kittkrejci@utsystem.edu

Closing Date and Time

All offers must be received no later than 5:00 p.m. Central Time on
October 25, 2002 (the "Submittal Deadline"). Submissions received
after the Submittal Deadline will not be considered.

Procedure for Awarding Contract

Selection of the Successful Offer submitted in response to the Invitation
by the Submittal Deadline will be made using the competitive process
described below. If the University awards a contract, the successful
offer ("Successful Offer") will be the offer submitted in response to the
Invitation by the Submittal Deadline that is the most advantageous to
the University, considering the demonstrated competence, knowledge
and qualifications of the respondent, as well as the reasonableness of
the proposed fee for services and other evaluation factors established
by the University. After the opening of the offers and upon completion
of the initial review and evaluation of the offers submitted, selected
consultants may be invited to participate in oral presentations.

The selection of the Successful Offer may be made by the University
on the basis of the offers initially submitted, without discussion, clari-
fication or modification. In the alternative, selection of the Successful
Offer may be made by the University on the basis of negotiation with
any of the consultants. At the University’s sole option and discretion,

it may discuss and negotiate all elements of the offers submitted by se-
lected consultants within a specified competitive range. For purposes
of negotiation, a competitive range of acceptable or potentially accept-
able offers may be established comprising the highest rated offers. The
University will provide each consultant within the competitive range
with an equal opportunity for discussion and revision of its offer. The
University will not disclose any information derived from the offers
submitted by competing consultants in conducting such discussions.
Further action on offers not included within the competitive range will
be deferred pending the selection of the Successful Offer; however, the
University reserves the right to include additional offers in the compet-
itive range if deemed to be in its best interest.

After the submission of offers but before final selection of the Success-
ful Offer is made, the University may permit a consultant to revise its
offer in order to obtain the consultant’s best final offer. The University
is not bound to accept the lowest priced offer if that offer is not in its
best interest, as determined by the University. The University reserves
the right to (a) enter into agreements or other contractual arrangements
for all or any portion of the Scope of Work set forth in the Invitation
with one or more consultants, (b) reject any and all offers and re-solicit
offers or (c) reject any and all offers and temporarily or permanently
abandon this procurement, if deemed to be in the best interest of the
University.
TRD-200206225
Francie A. Frederick
Counsel and Secretary to the Board of Regents
The University of Texas System
Filed: September 25, 2002

♦ ♦ ♦
Texas Water Development Board
Request for Statements of Interest
The Texas Water Development Board (TWDB) is soliciting statements
of interest for the development of a large-scale Demonstration Seawater
Desalination Project. Interested parties are invited to provide a state-
ment of interest to the TWDB no later than close of business on Friday,
November 1, 2002.

Background: On April 29, 2002, Governor Perry tasked the TWDB
with developing a recommendation for a large-scale Demonstration
Seawater Desalination Project.

The goals of the seawater desalination initiative are to demonstrate:

• the State’s resolve to add large-scale seawater desalination to the mix
of water supply sources to meet long-term water needs in the State with
a drought-proof source;

• that large-scale seawater desalination technologies can be feasibly
implemented in Texas; and

• that large-scale seawater desalination projects are a cost-effective and
environmentally sensitive means to meet water supply needs in the
State.

A key feature of the demonstration project will be the opportunity it will
offer for on-going research on alternative desalination technologies and
their potential applications. The TWDB welcomes the participation
of universities or other research organizations as team members in the
preparation and submission of statements of interest.

To meet this charge, TWDB will prepare a project recommendation
report that will be delivered to the Governor and the Texas Legislature
in January 2003. TWDB will seek to identify a project proposal that
has a strong potential for implementation.
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TWDB anticipates that, in order to facilitate legislative action on the
recommendation, it will need to include sufficient detail addressing
location of the desalination plant, treatment methodology and plant
capacity, concentrate disposal method and location, possible project
owner(s) and operator(s), targeted water users (cities, industry, etc.),
additional infrastructure needs, financing alternatives, identification of
estimated potential subsidy requirements, regulatory recommendations
regarding any legislative issues that may need to be addressed, possible
project time line and any other information or endorsements provided
by the regional water planning groups.

TWDB will primarily consider information contained in the 2001 Re-
gionalWater Plans and 2002 StateWater Plan, Water for Texas, to iden-
tify potential demonstration seawater desalination projects. Addition-
ally, as per guidance received from the regional water planning groups
to expand the pool of potential projects, TWDB invites public and pri-
vate entities to submit statements of interest for consideration under the
Demonstration Seawater Desalination Project initiative. The responses
to this request will be considered in the development of a recommen-
dation for a demonstration seawater desalination project.

Statement of Interest Requirements: Ten complete copies and one
electronic reproducible copy of the statements of interest are due no
later than close of business on Friday, November 1, 2002. Please mail
them to: Jorge Arroyo, Texas Water Development Board, 1700 North
Congress Avenue, Austin, Texas 78711-3231.

Responses should be limited to no more than five 81/2 x 11 inch pages
and should address the items listed below. Responses to the request for
statements of interest may include appendices; however, supplemental
information provided in addition to the five pages will only be consid-
ered at TWDB’s discretion.

1. Project proponent(s): Identify the project proponent(s) and describe
all partnerships or other type of arrangements affiliated with the pro-
posal. Provide a summary of the project proponent(s) relevant qualifi-
cations.

2. Project description: Describe the proposed demonstration project,
with emphasis on how it will address the goals for the seawater desali-
nation initiative. Identify any relevant factors that increase the likeli-
hood that the proposed project will be implemented.

3. Proposed project location: Provide a map showing the location of
the proposed project’s treatment facilities, intake and discharge facil-
ities, and transmission lines to deliver the water to the intended users.
If applicable, identify existing facilities, whether in use or abandoned,
that are part of the proposed project. Discuss availability and accessi-
bility of land for siting a desalination treatment plant and if available,
any infrastructure upgrades that are anticipated to be necessary to sup-
port plant operation or product water delivery.

4. Water treatment process: Describe the proposed treatment pro-
cesses, the plant treatment capacity and its potential to expand. Discuss
the plant’s finished water quality and provide an assessment of any sta-
bility issues in the proposed receiving distribution systems. Identify
any specific technology demonstration features or technology research
capabilities that may be part of the project concept. Discuss whether
the project involves mixing with other non-saline or less saline sources
and the impact such action has on the project’s feasibility.

5. Concentrate disposal method: Describe the proposed method for
disposing of the treatment process concentrate. Discuss any anticipated
environmental considerations and solutions associated with the permit-
ting of the proposed disposal method.

6. Service area and project beneficiaries: Describe the geographic area
that would be served by the proposed project. Identify all potential

customers of the proposed project. Identify any project benefits to other
regions and/or water users, and/or relief to existing water sources that
may result from implementation of the proposed project.

7. Support for the project: Describe endorsement obtained or expected
for the proposed project from Regional Water Planning Group(s) and
potential project beneficiaries.

8. Estimated cost of water delivered to receiving distribution networks:
Provide a preliminary estimate of the cost of the facility’s product water
in dollars per acre-foot and of the transmission costs to deliver the wa-
ter to the receiving distribution systems. Provide a comparative assess-
ment of the current and projected cost of water to the potential project
beneficiaries with and without the proposed project.

9. Funding: Describe the proposed financing structure for the proposed
project. Describe financial capabilities and arrangements of all entities
participating in the proposal. Identify expected level of state funding
necessary to successfully implement the project. Discuss whether the
project financing would require any legislative changes and whether
it would require an increase in the private activity bond cap. Clarify
whether the proposed ownership is private, non-profit or governmental.

10. Environmental and permitting considerations: Discuss any poten-
tial environmental impact that could result from the proposed project.
Identify by statutory/regulatory reference federal and state permitting
requirements applicable to the proposed project and the estimated time-
lines to satisfy those requirements.

11. Project schedule: Provide the proposed project implementation
schedule.

12. Contact information: Identify the name, company, title and contact
details for the person representing the proposed project’s proponent.

Demonstration Seawater Desalination Project - Screening Crite-
ria:TWDB will rely primarily on the following criteria to screen po-
tential demonstration seawater desalination projects. Top ranked pro-
posals resulting from the screening will be subjected to additional eval-
uation on the merits of the individual proposals.

1. Need/potential benefits - 25 points: Projected target population;
relative need for additional water supplies by year 2020 under drought-
of-record basis; relative cost of water to potential project customers
(with project vs. without project); impact to other water resources of
the State; other benefits, including environmental, site-specific, direct
and indirect benefits to other water users in the State.

2. Siting advantages/benefits - 20 points: Proximity of treatment plan
to place of need; use of existing intake/discharge facilities; raw water
quality; concentrate disposal; environmental considerations.

3. State/regional/local support for the project - 15 points: Consistency
with regional water plans; endorsement from regional water planning
groups; endorsement from targeted water users.

4. Project cost (to be developed by TWDB staff) - 15 points: Total
project cost; capital cost to the State; operation and maintenance cost.

5. Demonstration value of the proposed project - 25 points: Research
and technology transfer features of the proposed project; ability of the
project’s proponent to implement the project within the next four years.
TRD-200206145
Suzanne Schwartz
General Counsel
Texas Water Development Board
Filed: September 20, 2002

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.
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□ Paper Subscription
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□ Back Issue ($10 per copy)
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Volume ________, Issue #_______.
(Prepayment required for back issues)
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 (Number for change of address only)
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Mastercard/VISA Number ____________________________________________
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