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Open Meetings
A notice of a meeting filed with the Secretary of State by a state
governmental body or the governing body of a water district or other district
or political subdivision that extends into four or more counties is posted at
the main office of the Secretary of State in the lobby of the James Earl
Rudder Building, 1019 Brazos, Austin, Texas.

Notices are published in the electronic Texas Register and available on-line.
http://www.sos.state.tx.us/texreg

To request a copy of a meeting notice by telephone, please call 463-5561 if
calling in Austin. For out-of-town callers our toll-free number is (800) 226-
7199. Or fax your request to (512) 463-5569.

Information about the Texas open meetings law is available from the Office
of the Attorney General. The web site is http://www.oag.state.tx.us.  Or
phone the Attorney General's Open Government hotline, (512) 478-OPEN
(478-6736).

For on-line links to information about the Texas Legislature, county
governments, city governments, and other government information not
available here, please refer to this on-line site.
http://www.state.tx.us/Government

•••

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY:  7-1-1.



Opinions
Opinion No. JC-0559

The Honorable Ron Wilson, Chair, Committee on Licensing and
Administrative Procedures, Texas House of Representatives, P.O. Box
2910, Austin, Texas 78768-2910

Re: Whether the Texas Department of Insurance is authorized to exam-
ine certain nonprofit health corporations under Insurance Code articles
20A.17 and 20A.18C (RQ-0534-JC)

S U M M A R Y

A nonprofit health corporation certified by the Texas Board of Medical
Examiners is a physician for purposes of the Health Maintenance Or-
ganization Act, chapter 20A of the Texas Insurance Code. See Tex.
Ins. Code Ann. art. 20A.02(r)(2) (Vernon Supp. 2002). Article
20A.17 of the Insurance Code authorizes the Texas Department of In-
surance to examine health maintenance organizations. In connection
with the examination of a health maintenance organization, the Depart-
ment is authorized to examine records of a nonprofit health corporation,
with which the health maintenance organization has a contract, that are
"relevant to its relationship with the health maintenance organization."
Id. art. 20A.17(b)(1). The Department’s authority to examine a non-
profit health corporation under article 20A.17 depends only on whether
the health maintenance organization has a contract with the nonprofit
health corporation and does not depend on whether the nonprofit health
corporation provides only medical care or is paid on a prospective ba-
sis under the contract. The Department’s authority to examine medical,
hospital, and health records is limited to examinations of health main-
tenance organizations concerning the quality of health care services.
See id. art. 20A.17(a), (b)(3).

Article 20A.18C of the Insurance Code regulates health maintenance
organizations’ delegation of regulated functions. Under article
20A.18C, as enacted in 1999, the Department’s authority with
respect to a delegated network depends on the health maintenance
organization first providing the delegated network with written notice
and an opportunity to respond and then requesting the Department
to intervene. The Department’s intervention authority is not limited
to the issues raised in the health maintenance organization’s written
notice. A nonprofit health corporation may fall within the statutory
definition of a "delegated network" and may be subject to examination
by the Department as a delegated network, if the health maintenance
organization requests the Department to intervene. This examination
could include the nonprofit health corporation’s financial condition.
The Department’s authority under article 20A.17 to examine the

records of a nonprofit health corporation is independent of the
Department’s authority under article 20A.18C and does not require a
health maintenance organization’s request for intervention.

Opinion No. JC-0560

The Honorable Steven D. Wolens, Chair, House Committee on State
Affairs, Texas House of Representatives, P.O. Box 2910, Austin, Texas
78768-2910

Re: Whether the Public Information Act provides for sanctions against
an electricity market participant for filing with the Office of the Attor-
ney General groundless claims of confidentiality as to its records held
by the Public Utility Commission that are requested under the Act (RQ-
0536-JC)

S U M M A R Y

The legislature has not authorized any agency, including the Office of
the Attorney General, to impose sanctions pursuant to the Public Infor-
mation Act on a third party for filing "groundless and frivolous claims
of confidentiality solely to impede public disclosure of information."

For information regarding this publication, please access the web-
site at www.oag.state.tx.us or call the Opinion Committee at 512-463-
2110.
TRD-200206517
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: October 9, 2002

♦ ♦ ♦
Request for Opinions
RQ-0608

The Honorable Michael A. Stafford, Harris County Attorney, 1019
Congress, 15th Floor, Houston, Texas 77002-1700

Re: Whether Harris County may participate in the design and construc-
tion of a bridge from Galveston Island to Point Bolivar (Request No.
0608-JC)

Briefs requested by November 2, 2002

RQ-0609

The Honorable Jeb McNew, Montague County Attorney, P.O. Box 336
Montague, Texas 76251-0336
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Re: Whether an inmate of a county jail has a right to choose a medical
provider while in custody, and related questions (Request No. 0609-JC)

Briefs requested by November 2, 2002

RQ-0610

TheHonorable DibWaldrip, Comal County Criminal District Attorney,
150 North Seguin, Suite 307, New Braunfels, Texas 78130

Re: Time at which a vacancy is created under the terms of section
22.010(d) of the Local Government Code in a type A general law mu-
nicipality (Request No. 0610-JC)

Briefs requested by November 9, 2002

RQ-0611

The Honorable Michael A. Stafford, Harris County Attorney, 1019
Congress, 15th Floor Houston, Texas 77002-1700

Re: Whether section 550.065(d) of the Transportation Code requires
a governmental body to use the guidelines established by the General
Services Commission when calculating the ’actual cost’ of making a
copy of a non-certified copy of an accident report (Request No. 0611-
JC)

Briefs requested by November 9, 2002

For further information, please access the website at
www.oag.state.tx.us. or call the Opinion Committee at 512/ 463-2110.
TRD-200206516
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Filed: October 9, 2002

♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER F. GENERAL REIMBURSE-
MENT METHODOLOGY FOR ALL MEDICAL
ASSISTANCE PROGRAMS
1 TAC §355.791, §355.792
The Health and Human Services Commission (HHSC) proposes
new §355.791, concerning reporting costs by TxHmL program
providers, and §355.792, concerning reimbursement methodol-
ogy for the TxHmL program.
Background and Summary of Factual Basis for the Rules
Section 531.021, Government Code, entitled "Administration of
Medicaid Program," provides, among other things, that HHSC
adopt rules and standards to govern the determination of fees,
charges, and rates for medical assistance payments under
Chapter 32, Human Resources Code, in consultation with the
agencies that operate the Medicaid program.
Explanation
New §355.791 describes how providers in the Texas Depart-
ment of Mental Health and Mental Retardation’s (TDMHMR)
new Texas Home Living (TxHmL) Program will report costs.
New §355.792 describes how HHSC will establish rates for the
TxHmL Program.
The TxHmL Program is responsive to Executive Order RP 13
issued by Governor Rick Perry on April 18, 2002, that directs
the HHSC to work with TDMHMR to develop a new "selected
essential services waiver" using existing general revenue
funds that will serve individuals with mental retardation on the
TDMHMR waiting list for Medicaid waiver program services.
The new waiver program is intended to refinance certain general
revenue funded services provided by local mental retardation
authorities (MRAs) to individuals with mental retardation. The
general revenue made available through gaining federal match-
ing funds will enable TDMHMR to create additional placements
in the program for some of the individuals now registered on
the waiting lists for the Home and Community-based Services
(HCS) Program and the Mental Retardation Local Authority
(MRLA) Program.
Fiscal Note

Don Green, Chief Financial Officer, has determined that for each
year of the first five years the proposed new sections are in ef-
fect, enforcing or administering the sections does not have fore-
seeable implications relating to cost or revenues of state or local
government.
Small and Micro-business Impact Analysis
The proposed new sections will not result in additional costs to
persons required to comply with the rules, nor do the proposed
new sections have any anticipated adverse effect on small or
micro-businesses. The rules will not affect local employment.
Public Benefit
Steve Lorenzen, Director of Rate Analysis, has determined that
during the first five years that the proposed new sections are in
effect, the public benefit expected will be the use of Medicaid
funds to serve individuals whose names are on the waiver wait-
ing list and individuals whose services currently are funded with
general revenue.
Regulatory Analysis
HHSC has determined that neither of the proposed new sections
is a "major environmental rule" as defined by §2001.0225, Gov-
ernment Code. "Major environmental rule" is defined to mean a
rule the specific intent of which is to protect the environment or
reduce risks to human health from environmental exposure and
that may adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or the public health and safety of the state or a sector of the
state. The proposed new sections are not specifically intended
to protect the environment or reduce risks to human health from
environmental exposure.
Takings Impact Assessment
HHSC has assessed the takings impact of the proposed new
sections under Texas Government Code, §2007.043. HHSC has
determined that this action does not restrict or limit an owner’s
right to their property that would otherwise exist in the absence
of governmental action and therefore does not constitute a tak-
ing. The proposed new sections are reasonably taken to fulfill
requirements of state law.
Public Comment
A hearing to accept oral and written testimony from members
of the public concerning the proposal has been scheduled for
1:30 p.m., Friday, October 25, 2002, in the TDMHMR Central
Office Auditorium in Building 2 at 909West 45th Street, in Austin,
Texas. Persons requiring an interpreter for the deaf or hearing
impaired should contact the TDMHMR Central Office operator
at least 72 hours prior to the hearing at TDD (512) 206-5330.
Persons requiring other accommodations for a disability should
notify the TDMHMR Office of Medicaid Administration, at least
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72 hours prior to the hearing at (512) 206-5349 or at the TDY
phone number of Texas Relay, 1-800-735-2988.
Public comment may be submitted in writing to Mary Ann
Roberts, Manager, HHSC Medicaid Rates and Analysis, Health
and Human Services Commission, by mail to P.O. Box 13247,
Austin, Texas 78711, or by fax to (512) 685-3113. Comments
must be submitted within 30 days of publication of this notice.
Further information may be obtained by calling Mary Ann
Roberts at (512) 685-3114.
Statutory Authority
The new sections are proposed under §531.021(b), Government
Code, which requires HHSC to adopt reasonable rules and stan-
dards to govern the determination of fees, charges, and rates
for medical assistance payments under Chapter 32, Human Re-
sources Code, in consultation with the agencies that operate the
Medicaid program; and §531.033, Government Code, which pro-
vides the Commissioner of Health and Human Services with au-
thority to adopt rules necessary to carry the duties of HHSC un-
der Chapter 531, Government Code.
The proposed new sections implement §531.021(b), Govern-
ment Code, concerning the adoption of rules and standards to
govern the determination of fees, charges, and rates for medi-
cal assistance payments under Chapter 32, Human Resources
Code, and §32.0281, Human Resources Code, concerning the
adoption of rules regarding Medicaid reimbursement rates.
§355.791. Reporting Costs by TxHmL Program Providers.

(a) Submission of cost reports. On an annual basis, Texas
Home Living (TxHmL) Program providers must submit Full Cost
Reports as directed by the Health and Human Services Commission
(HHSC) or its designee in accordance with §§355.701 - 355.709 of
this title (relating to General Reimbursement Methodology for All
Medical Assistance Programs).

(1) "Direct service costs" are defined in §355.708(c)(3) of
this title (relating to Allowable and Unallowable Costs). For purposes
of this section, direct service costs include:

(A) costs associated with personnel who provide direct
hands-on support for consumers and include personnel such as:

(i) direct care workers;

(ii) first-level supervisors of direct care workers;

(iii) registered nurses;

(iv) licensed vocational nurses; and

(v) other personnel who provide activities of daily
living training and clinical program services; and

(B) costs related to:

(i) wage rates;

(ii) benefits;

(iii) payroll taxes;

(iv) contracts for direct services; and

(v) direct service supervision information; and

(C) accrued leave (sick or vacation) if the TxHmL Pro-
gram provider has implemented a written policy that entitles an em-
ployee to the cash value of accrued leave upon termination.

(2) For staff whose duties include work other than the pro-
vision of direct services, the proportion of work that is spent on direct
services may be included in the direct service costs.

(A) The proportion of their salary and benefits that is
compensation for direct services work can be included in the direct
service cost report only to the extent that the salary and benefits for
this direct service work must be the lesser of the actual wages and
benefits or the wages and benefits for a comparable direct care worker
assumed in the model.

(B) The TxHmL Program provider must have a proce-
dure in place that specifies how direct service work time is allocated.

(3) TxHmL Program providers must report the following
information in the Full Cost Report:

(A) direct service costs related to the delivery of direct
services including, but not limited to community support services, sup-
ported employment, and the direct supervision of the delivery of these
services; and

(B) indirect costs including but not limited to facility
operating and administrative costs.

(4) These direct service costs and indirect costs may be
either the TxHmL Program provider’s actual expense or contracted
expenditures.

(b) Record keeping requirements.

(1) A TxHmL Program provider must:

(A) retain records according to HHSC’s requirements;

(B) ensure that records are accurate and sufficiently de-
tailed to provide the legal, financial, and statistical information re-
quested by HHSC; and

(C) maintain all work papers and any other records that
support the information submitted on the Full Cost Reports relating to
all allocations, cost centers, cost or statistical line items, surveys, and
schedules.

(2) HHSC may require supporting documentation other
than that contained in the cost report to substantiate reported infor-
mation.

(3) A TxHmL Program provider must maintain the follow-
ing documentation, at a minimum, relating to compensation of each
owner or related party:

(A) a detailed written description of actual duties, func-
tions, and responsibilities;

(B) documentation substantiating that the services per-
formed are not duplicative of services performed by other employees;

(C) time sheets or other documentation verifying the
hours and days worked;

(D) the amount of total compensation paid for these
duties, with a breakdown detailing regular salary, overtime, bonuses,
benefits, and other payments;

(E) documentation of regular, periodic payments and/or
accruals of the compensation;

(F) documentation that the compensation is subject to
payroll or self-employment taxes; and

(G) a detailed allocation worksheet indicating how the
total compensation was allocated across business components receiv-
ing the benefit of these duties.
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(4) A TxHmL Program provider must maintain clearly de-
fined bonus policies in its written agreements with employees or in its
overall employment policy.

(A) At a minimum, the bonus policy must include the
basis for distributing the bonuses including qualifications for receiving
the bonus, and how the amount of each bonus is calculated.

(B) Other documentation must specify who received
bonuses, whether the persons receiving bonuses are owners, related
parties, or arm’s-length employees, and the bonus amount received by
each individual.

(5) A TxHmL Program provider must maintain clearly de-
fined benefit policies in its written agreements with employees or in its
overall employment policy. At a minimum, the documentation must
include:

(A) the basis for eligibility for each type of benefit
available;

(B) who is eligible to receive each type of benefit;

(C) who actually receives each type of benefit;

(D) whether the persons receiving each type of benefit
are owners, related parties, or arm’s-length employees; and

(E) the amount of each benefit received by each indi-
vidual.

(6) A TxHmL Program provider must maintain documen-
tation for each employee that clearly identifies each compensation
component, including regular pay, overtime pay, incentive pay,
mileage reimbursements, bonuses, sick leave, vacation, other paid
leave, deferred compensation, retirement contributions, TxHmL Pro-
gram provider-paid instructional courses, health insurance, disability
insurance, life insurance, and any other form of compensation.

(A) Types of documentation would include insurance
policies, TxHmL Program provider benefit policies, records showing
paid leave accrued and taken, documentation to support hours (regular
and overtime) worked and wages paid, and mileage logs or other doc-
umentation to support mileage reimbursements and travel allowances.

(B) For accrued benefits, the documentation must
clearly identify the period of the accrual. For example, if an employee
accrues two weeks of vacation during 20X1 and receives the corre-
sponding vacation pay during 20X3, that employee’s compensation
documentation for 20X3 should clearly indicate that the vacation pay
received had been accrued during 20X1.

(c) Noncompliance with record keeping requirements. Failure
to maintain accurate records is a violation of the TxHmL Program
provider contract, and will result in HHSC notifying TDMHMR to
place the TxHmL Program provider and all waiver contracts on vendor
hold.

(d) Allowable and unallowable costs. A TxHmL Program
provider must complete Full Cost Reports in accordance with HHSC’s
rules, regulations, and instructions.

(e) Cost certification. A TxHmL Program provider must cer-
tify the accuracy of cost reports submitted to HHSC. A TxHmL Pro-
gram provider may be liable for civil and/or criminal penalties if the
cost report is not completed according to HHSC requirements.

(f) Due date. A TxHmL Program provider must submit Full
Cost Reports no later than 90 days after the reporting period or 90
days after the date that HHSC mails the form to the TxHmL Program
provider, whichever is later.

(g) Extension of due date. HHSC may grant extensions of due
dates for good cause. Good cause is defined as a causal factor that the
TxHmL Program provider could not reasonably be expected to control.
A TxHmL Program provider must submit a request for an extension in
writing to HHSC before the cost survey or Full Cost Report due date.
HHSC will respond to a request for extension within 15 business days
of its receipt.

(h) Cost data. HHSC may at times require additional financial
and statistical information to assess the fiscal integrity of the TxHmL
Program. A TxHmL Program provider must submit additional infor-
mation to HHSC upon request, unless the information is not subject to
the TxHmL Program provider’s control.

(i) Failure to submit requested data. Failure to submit accept-
able cost data by the due date constitutes a violation of the TxHmL Pro-
gram provider contract and may result in HHSC notifying TDMHMR
to place the TxHmL Program provider and all waiver contracts on ven-
dor hold.

(j) Review of cost data. HHSC reviews each TxHmL Program
provider’s cost data to determine whether the financial and statistical
information submitted conforms to all applicable rules and instruc-
tions. Forms that are not completed according to HHSC’s instructions
or rules may be returned to the TxHmL Program provider for proper
completion.

(k) On-site financial audits. HHSC performs a sufficient
number of on-site financial audits to assess the fiscal integrity of the
TxHmL Program. The number of on-site audits performed may vary.

(l) On-site financial audit standards. HHSC or its designee
performs on-site financial audits in a manner consistent with the Gov-
ernment Auditing Standards issued by the United States Comptroller
General.

(m) Access to records. Each TxHmL Program provider must
allow access by HHSC or its authorized representatives to any and all
records necessary to verify cost data submitted to HHSC.

(1) This requirement includes records pertaining to
related-party transactions and other business activities engaged in by
the TxHmL Program provider that are directly or indirectly related to
the provision of contracted services.

(2) Failure to allow inspection of pertinent records within
10 working days following written notice from HHSC constitutes a
violation of the TxHmL Program provider contract.

(3) If the administrative office or other entity pertaining to
a multi-contract operation refuses access to records, then the penalties
are extended to all of the TxHmL Program provider’s entities having
Medicaid contracts with TDMHMR.

(4) Additional rules regarding access to records that are
out-of-state may be found in §355.703 of this title (relating to Basic
Objectives and Criteria for Review of Cost Reports).

(n) Reviews of exclusions or adjustments. An TxHmL Pro-
gram provider who disagrees with HHSC’s exclusion or adjustment of
items in cost reports may request an informal review and, when appro-
priate, an administrative hearing as specified in §355.707 of this title
(relating to Reviews and Administrative Hearings).

(o) Notification of exclusions and adjustments. HHSC will
notify a TxHmL Program provider of exclusions and any adjustments,
including caps applied, to reported costs in accordance with §355.705
of this title (relating to Notification).

§355.792. Reimbursement Methodology for the TxHmL Program.
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(a) HHSC determines reimbursement rates according to
§§355.701 - 355.709 of this title (relating to General Reimbursement
Methodology for all Medical Assistance Programs).

(b) Payment rate determination. For the initial reimbursement
period, beginning the effective date of the Center for Medicare and
Medicaid Services (CMS) approval of the waiver, payment rates are
those rates determined for other Medicaid programs with similar ser-
vices. When payment rates are not available from other Medicaid pro-
grams with similar services, payment rates are determined on a pro
forma approach in accordance with §355.702(i) of this title (relating
to Method for Cost Determination).

(c) Payment rates for TxHmL services in effect for the initial
reimbursement period will remain in effect until HHSC obtains suffi-
cient reliable cost data to determine new payment rates.

(d) HHSC will determine reimbursement rates at least bi-an-
nually.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 7, 2002.
TRD-200206452
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Earliest possible date of adoption: November 17, 2002
For further information, please call: (512) 424-6576

♦ ♦ ♦
TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
CHAPTER 3. LIFE, ACCIDENT, AND HEALTH
INSURANCE AND ANNUITIES
SUBCHAPTER FF. CREDIT LIFE AND
ACCIDENT AND HEALTH INSURANCE
DIVISION 11. POLICY AND CLAIMS
RESERVES
28 TAC §3.6101
The Texas Department of Insurance proposes an amendment
to §3.6101 concerning policy reserves. The proposed amend-
ment is necessary to implement Texas Insurance Code Art. 3.28,
§3(h). Subsection (h) was added to Art. 3.28, §3 by Acts 2001,
77th Legislature in House Bill (HB) 2159. That subsection ad-
dresses minimum reserve requirements applicable to credit life
policies and certificates issued under Insurance Code Art. 3.53
and provides that reserve requirements for payment of benefits
are met if, in aggregate, the reserves are maintained at 100%
of the 1980 Commissioner’s Standard Ordinary (CSO) Mortality
Table, with interest not to exceed 5.5%.
Prior to the enactment of HB 2159, §3.6101 provided minimum
reserves applicable to credit life insurance policies and certifi-
cates for premium refunds and payment of benefits to be at 130%
of the reserves computed on the 1958 CSO Mortality Table with

interest not to exceed 5.5%; or at 100% of the reserves com-
puted on the 1941 CSO Mortality Table, with interest not to ex-
ceed 5.5%; or at 100% of the reserves computed on the 1958
Commissioner’s Extended Term (CET) Mortality Table, with in-
terest not to exceed 5.5%; or at 150% of the reserves computed
on the 1980 CSO Mortality Table, with interest not to exceed
5.5%.
The proposed amendment continues to allow the use of any of
those minimum credit life reserve levels. However, the proposed
amendment also includes the proviso that notwithstanding other
law, the minimum reserve requirements applicable to credit life
policies and certificates are met if, in aggregate, the reserves
are maintained at 100% of the 1980 CSO Mortality Table, with
interest not to exceed 5.5%. The proposed amendment makes
clear that the policy reserves must not, in aggregate, be less than
the premium refund liability, which may include consideration of
commission, premium tax and other expenses recoverable.
Betty Patterson, Senior Associate Commissioner, Financial Pro-
gram, has determined that for each year of the first five years
the proposed amendment will be in effect, there will be no fis-
cal impact to state and local governments as a result of the en-
forcement or administration of the amendment. There will be no
measurable effect on local employment or the local economy as
a result of the proposal.
Ms. Patterson has also determined that for each of the first five
years the proposed amendment will be in effect, the public ben-
efits anticipated as a result of the amendment will be greater
consistency in reserve requirements for credit life insurance and
greater flexibility for insurers to establish reserves appropriate for
their business. Use of this proposed amendment is also antici-
pated to result in less surplus strain for insurers in sales of single
premium credit life business.
Any costs to insurers complying with the amended section each
year of the first five years the proposed amendment will be in ef-
fect are the result of the legislative enactment of Subsection (h),
Art. 3.28 of the Insurance Code, and not a result of the adoption
and implementation of this proposal. The proposal allows in-
surers to reduce the premium refund liability with commissions,
premium tax and other expenses recoverable, and the work un-
dertaken to calculate the amount by which the premium refund
liability could be reduced in this manner would be a cost. How-
ever, that calculation is not required by the proposal.
It is the department’s position that adoption of the proposed
amendment will have no adverse effect on small or micro
businesses. The proposal makes additional options available to
credit life insurers in meeting minimum reserves for credit life
insurance, thus increasing flexibility but requiring no change.
Waiver or modification of the amendment for small or micro
businesses is therefore not appropriate.
To be considered, written comments on the proposal must be
submitted no later than 5:00 p.m. on Monday, November 18,
2002, to Gene C. Jarmon, Acting General Counsel and Chief
Clerk, Mail Code 113-2A, Texas Department of Insurance, P. O.
Box 149104, Austin, Texas 78714-9104. An additional copy of
the comment must be simultaneously submitted to Mike Boerner,
Managing Actuary, Actuarial Division, Financial Program, Mail
Code 302-3A, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas 78714-9104. A request for a public hearing should
be submitted separately to the Office of the Chief Clerk.
The amendment is proposed under the Insurance Code Article
3.28 and §36.001. Article 3.28(h) provides that, notwithstanding
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any other law, the minimum reserve requirements for payment
of benefits applicable to credit life policies and certificates issued
under Article 3.53 aremet if, in aggregate, the reserves aremain-
tained at 100% of the 1980 CSOMortality Table, with interest not
to exceed 5.5%. Section 36.001 provides that the Commissioner
of Insurance may adopt rules to execute the duties and functions
of the Texas Department of Insurance as authorized by statute.
The following article is affected by this proposal: Insurance Code
Art. 3.28
§3.6101. Policy Reserves.

(a) Except as provided in §3.6102 of this title (relating
to Claims Reserves), the minimum reserves for premium refunds
required by these rules and the payment of benefits under outstanding
credit life insurance policies and certificates may not be less in the
aggregate than 130% of the reserves computed on the 1958 CSO
Mortality Table with interest not to exceed 5.5%; or, at the option
of the company, such reserves may be maintained at 100% of the
reserves computed on the 1941 CSO Mortality Table or the 1958 CET
Mortality Table with interest not to exceed 5.5%; or 150% of the
1980 CSO Mortality Table with interest not to exceed 5.5%; provided,
however, notwithstanding any other law or rule, the minimum reserve
requirements for policy reserves applicable to credit life policies and
certificates issued under Article 3.53 of the Insurance Code or these
rules are met if, in aggregate, the reserves are maintained at 100%
of the 1980 CSO Mortality Table, with interest not to exceed 5.5%.
Such policy reserves, in aggregate, must not be less than the premium
refund liability, which may include consideration of commission,
premium tax, and other expenses recoverable.

(b) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 4, 2002.
TRD-200206434
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Earliest possible date of adoption: November 17, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 330. MUNICIPAL SOLID WASTE
The Texas Commission on Environmental Quality (commission)
proposes an amendment to §330.4, Permit Required; and new
§330.75, Animal Crematory Facility Design and Operational Re-
quirements for Permitting by Rule.
BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED RULES
In accordance with 1 TAC §91.65, regarding the procedures for
filing rule packages with the Texas Register, a rule shall only
have one pending amendment at a time with the exception of
rules containing only definitions. Therefore, to comply with this
requirement, this proposed rulemaking combines two separate

solid waste provisions that require an amendment to §330.4.
The rule subjects are animal crematories and pet cemeteries.
The purpose of the first part of the proposed rulemaking is to
make clear the commission position on permit requirements re-
garding the management of municipal solid waste (MSW) for an-
imal crematories. Under Texas Health and Safety Code (THSC),
§361.003(20), Definitions, dead animals are included in the def-
inition of MSW. Section 330.4 prohibits the storage, processing,
removal, or disposal of MSWunless such activity is authorized by
a permit or other authorization. The proposed rulemaking would
provide authorization via a permit by rule for small animal cre-
matories. The requirement to obtain a full MSW permit could be
overly burdensome for small facilities, and the authorization level
should be set at a lower authorization tier. The amount and type
of waste authorized to be processed at these facilities poses less
risk than some other MSW facilities. The maximum daily storage
and processing limits are proposed to minimize the likelihood
that nuisance conditions will occur at these facilities. Small ani-
mal crematories would be authorized to operate via a permit by
rule if they follow certain requirements. In addition to the MSW
permit by rule, these facilities must also comply with all air qual-
ity rules and obtain all appropriate air quality permits. Thus, ani-
mal crematories must be authorized in accordance with the new
source review (NSR) permitting requirements in 30 TAC Chap-
ter 116, Control of Air Pollution by Permits for New Construc-
tion or Modification or qualify for a permit by rule under 30 TAC
§106.494, Pathological Waste Incinerators, prior to construction
or modification.
The purpose of the second part of the proposed rulemaking is
to make clear the commission position on permit requirements
with regard to the management of MSW for pet cemeteries. Pet
cemeteries do not need to be regulated as landfills, although
the current rules could be interpreted as requiring permits for
these facilities. Pet cemeteries pose less risk both because of
the amount and type of waste disposed and the spatial distri-
bution of the burials. Although dead animals are MSW, which
generally requires an authorization under §330.4(a) for disposal,
the proposed rulemaking would clearly state that pet cemeteries
do not require MSW authorizations and must only comply with
timely burial and deed recordation requirements.
The purpose of these proposed rules is to implement THSC,
§361.061 and §361.024(a) and (e).
SECTION BY SECTION DISCUSSION
Section 330.4 is proposed to be amended by making changes
in some existing subsections and by adding two new subsec-
tions. The name of the commission and citations are updated
where needed throughout the section. Grammatical and format-
ting changes are made for clarity where needed throughout the
section, and the acronym "MSW" is substituted for the term "mu-
nicipal solid waste" throughout the section for conciseness. In
§330.4(a), the list of subsections is deleted to clarify that all ex-
clusions in the section apply and offset the prohibition against
disposing, processing, storing, or removing MSW without an au-
thorization from the commission. New §330.4(z) would grant an
MSW permit by rule for animal crematory facilities that meet cer-
tain requirements. New §330.4(aa) would state that an MSW
authorization is not required for pet cemeteries, although deed
recordation requirements would apply. New §330.75 proposes
the requirements which must be met to operate an animal cre-
matory under an MSW permit by rule. One requirement is the
storage of animal carcasses under refrigeration if not cremated
within one hour of receipt. The commission is proposing that
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the storage temperature should be 40 degrees Fahrenheit, but
invites comments on this specific issue as well as all other as-
pects of this proposal.
FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENT
John Davis, Technical Specialist with Strategic Planning and Ap-
propriations, determined that for each year of the first five-year
period the proposed rules are in effect, there will be no signifi-
cant fiscal implications for the agency or any other unit of state or
local government due to administration and enforcement of the
proposed rules.
The proposed rulemaking is intended to clarify and supplement
existing commission MSW rules regarding animal crematory and
pet cemetery permitting. The proposed rules would provide au-
thorization via an MSW permit by rule for small animal cremato-
ries and an exemption from MSW permitting for pet cemeteries.
Additionally, animal crematories are still subject to the NSR per-
mitting requirements in Chapter 106 or Chapter 116. The com-
mission does not anticipate any significant fiscal implications due
to implementation of the proposed rules.
PUBLIC BENEFITS AND COSTS
Mr. Davis also determined that for each of the first five years the
proposed rules are in effect, the public benefit anticipated as a
result of implementing the proposed rules will be clarification of
existing rules.
The proposed rulemaking is intended to amend commission
MSW rules regarding animal crematory and pet cemetery
permitting. This proposed rulemaking does not change air
permitting requirements. The commission does not anticipate
any significant fiscal implications due to implementation of the
proposed rules.
SMALL BUSINESS AND MICRO-BUSINESS ASSESSMENT
No adverse fiscal implications are anticipated for small or mi-
cro-businesses due to implementation of the proposed rules,
which are intended to amend commission MSW rules regarding
animal crematory and pet cemetery permitting. This proposed
rulemaking does not change air permitting requirements. The
commission does not anticipate any significant fiscal implications
due to implementation of the proposed rules.
LOCAL EMPLOYMENT IMPACT STATEMENT
The commission reviewed this proposed rulemaking and deter-
mined that a local employment impact statement is not required
because the proposed rules do not adversely affect a local econ-
omy in a material way for the first five years that the proposed
rules are in effect.
DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION
The commission reviewed the rulemaking in light of the reg-
ulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the rulemaking is not subject
to §2001.0225, because it does not meet the definition of a
"major environmental rule" as defined in that statute, and it
does not meet any of the four applicability requirements listed
in §2001.0225(a). A "major environmental rule" is a rule, the
specific intent of which, is to protect the environment or reduce
risks to human health from environmental exposure and that
may adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.

The proposed rulemaking is intended to clarify the MSW regula-
tory scheme regarding animal crematories and pet cemeteries.
Whereas the existing rules subject animal crematories to full per-
mitting requirements as Type V MSW processing facilities, the
proposed rules would authorize smaller facilities via a permit by
rule, a less formal authorization process which would still provide
substantive protection of public health and the environment. The
proposed framework for regulating animal crematories is specif-
ically tailored to provide the appropriate level of regulation while
avoiding excessive burdens on the facilities. The proposed rules
also clarify that pet cemeteries are not subject to MSW permit-
ting requirements. This proposed rulemaking does not change
air permitting requirements. Animal crematories are still subject
to the NSR permitting requirements in Chapter 116 or Chapter
106.
This rulemaking is not a major environmental rule because it is
not anticipated to adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the en-
vironment, or the public health and safety of the state or a sector
of the state. The rulemaking applies only to a limited group of
facilities and clarifies the regulations which are protective of hu-
man health and the environment.
As to the four applicability requirements, the rulemaking does
not exceed a standard set by federal law; exceed an express
requirement of state law; exceed a requirement of any delega-
tion agreement or contract between the state, the commission,
and an agency or representative of the federal government; nor
are the rules proposed solely under the general powers of the
agency.
The commission invites public comment on the draft regulatory
impact analysis determination.
TAKINGS IMPACT ASSESSMENT
The commission prepared a takings impact assessment for this
rulemaking under Texas Government Code, §2007.043. The
purpose of the animal crematory proposed rulemaking is to
make clear the commission position on permit requirements
for animal crematories regarding the management of MSW.
Under THSC, §361.003(20), dead animals are included in
the definition of MSW. Section 330.4 prohibits the storage,
processing, removal, or disposal of MSW unless such activity
is authorized by a permit or other authorization. The proposed
rules would provide authorization via an MSW permit by rule for
small animal crematories. The requirement to obtain an MSW
permit could be overly burdensome for small animal crematory
facilities. The authorization level for small animal crematory
facilities should be a lower authorization tier than that of a full
MSW permit. Animal crematories are still subject to the NSR
permitting requirements in Chapter 116 or Chapter 106.
The purpose of the pet cemetery rulemaking is to make clear
that no MSW permit or registration is required for pet cemeter-
ies. Under THSC, §361.003(20), dead animals are included in
the definition of MSW. Section 330.4 prohibits the storage, pro-
cessing, removal, or disposal of MSW unless such activity is au-
thorized by a permit or other authorization. The proposed rule
would clearly state that pet cemeteries are exempt from all MSW
authorization requirements.
The rulemaking will substantially advance the stated purposes
by clarifying the rules and providing specific provisions on the
aforementioned matters. Promulgation and enforcement of the
rules will not burden or affect private real property. Promulga-
tion and enforcement of these proposed rules would be neither
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a statutory nor a constitutional taking of private real property.
Specifically, the subject proposed regulations do not affect a
landowner’s right in private real property because this rulemak-
ing does not burden, nor restrict or limit the owner’s right to prop-
erty, and reduce its value by 25% or more beyond that which
would otherwise exist in the absence of the regulations.
In addition, because the subject proposed rules are less strin-
gent than existing rules, they do not burden, restrict, or limit an
owner’s right to property and reduce its value by 25% or more
beyond that which would otherwise exist in the absence of the
regulations. The proposed rules would not prohibit the activities
involved, but rather would clarify the regulatory requirements.
Therefore, these rules will not constitute a takings under Texas
Government Code, Chapter 2007.
CONSISTENCY WITH THE COASTAL MANAGEMENT PRO-
GRAM
The commission reviewed the proposed rulemaking and found
that the proposal is a rulemaking identified in Coastal Coordina-
tion Act Implementation Rules, 31 TAC §505.11(b)(2), Actions
and Rules Subject to the Texas Coastal Management Program,
since this rulemaking affects provisions for certain permits that
could be issued by the commission. The Coastal Coordina-
tion Act requires that applicable goals and policies of the Texas
Coastal Management Program (CMP) be considered during the
rulemaking process. The commission determined that the pro-
posed rules are in accordance with 31 TAC §505.22, and found
that the proposed rulemaking is consistent with the applicable
CMP goals and policies.
The goals of the CMP are: to protect, preserve, restore, and
enhance the diversity, quality, quantity, functions, and values of
coastal natural resource areas; to ensure sound management
of all coastal resources by allowing for compatible economic de-
velopment and multiple human uses of the coastal zone; to en-
sure and enhance planned public access to and enjoyment of the
coastal zone in a manner that is compatible with private property
rights and other uses of the coastal zone; and to balance these
competing interests. The policies of the CMP in 31 TAC §501.14
implement these goals.
The specific CMP policies applicable to these proposed rules re-
quire that rules governing permits shall require systems that are
permitted by the commission to be located, designed, and op-
erated to prevent release of pollutants that may adversely affect
coastal waters. Promulgation and enforcement of these rules will
not violate any standards identified in the applicable CMP poli-
cies because the standards specified in the rules address MSW
authorization requirements only for pet cemeteries and small an-
imal crematories, which will not have any significant impact to
coastal waters because of the nature and small size of these
facilities. The specific policies that govern permit conditions for
facilities handling MSW are in §501.14(d) and apply to landfills.
The commission seeks public comment on the consistency of
the proposed rules with applicable CMP goals and policies.
ANNOUNCEMENT OF HEARING
A public hearing on this proposal will be held in Austin on Novem-
ber 4, 2002 at 10:00 a.m., in Building F, Room 2210 at the com-
mission’s central office located at 12100 Park 35 Circle. The
hearing will be structured for the receipt of oral or written com-
ments by interested persons. Individuals may present oral state-
ments when called upon in order of registration. There will be
no open discussion during the hearing; however, an agency staff

member will be available to discuss the proposal 30 minutes prior
to the hearing and will answer questions before and after the
hearing.
Persons with disabilities who have special communication or
other accommodation needs who are planning to attend the
hearing should contact the Office of Environmental Policy,
Analysis, and Assessment at (512) 239-4900. Requests should
be made as far in advance as possible.
SUBMITTAL OF COMMENTS
Comments may be submitted to Patricia Durón, Office of Envi-
ronmental Policy, Analysis, and Assessment, MC 205, P.O. Box
13087, Austin, Texas 78711-3087 or faxed to (512) 239-4808. All
comments should reference Rule Log Number 2002-048-330-
WS. Comments must be received by 5:00 p.m., November 18,
2002. For further information or questions concerning this pro-
posal, please contact Joseph Thomas, Office of Environmental
Policy, Analysis, and Assessment, (512) 239-4580.
SUBCHAPTER A. GENERAL INFORMATION
30 TAC §330.4
STATUTORY AUTHORITY
The amendment is proposed under Texas Water Code (TWC),
§5.103, which provides the commission the authority to adopt
and enforce rules necessary to carry out its powers and duties
under the laws of this state; THSC, §361.011, which provides the
commission all powers necessary and convenient to carry out
its responsibilities concerning the regulation and management
of MSW; THSC, §361.024, which provides the commission au-
thority to adopt and promulgate rules consistent with the general
intent and purposes of the THSC; and THSC, §361.061, which
provides the commission the authority to require and issue per-
mits authorizing and governing the construction, operation, and
maintenance of solid waste facilities used to store, process, or
dispose of solid waste under THSC, Chapter 361.
The proposed amendment implements THSC, §361.024, which
provides the commission with the authority to adopt and promul-
gate rules consistent with the general intent and purposes of the
THSC; and THSC, §361.061, which provides the commission the
authority to require and issue permits authorizing and governing
the construction, operation, and maintenance of solid waste fa-
cilities used to store, process, or dispose of solid waste under
the THSC.
§330.4. Permit Required.

(a) No person may cause, suffer, allow, or permit any activ-
ity of storage, processing, removal, or disposal of any municipal solid
waste (MSW) unless such activity is authorized by a permit or other au-
thorization from the commission [Texas Water Commission], except as
provided for in [subsections (c) - (h) of] this section. Permits issued by
the Texas Department of Health prior to the effective date of this chap-
ter satisfy the requirements of this subsection. No person may com-
mence physical construction of a new MSW [municipal solid waste]
management facility or a lateral expansion without first having sub-
mitted a permit application in accordance with §§330.50 - 330.65 of
this title (relating to Permit Procedures) and received a permit from the
commission, except as provided for specifically herein.

(b) (No change.)

(c) A separate permit is not required for the storage or pro-
cessing of the following types of MSW [municipal solid waste that is]:
grease trap wastes; [,] grit trap wastes; [,] or septage that contains free
liquids if the waste is treated/processed at a permitted MSWLF. Any
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person who intends to conduct such activity under this subsection shall
comply with the notification requirements of §330.8 of this title (relat-
ing to Notification Requirements).

(d) A permit is not required for an MSW [a municipal solid
waste] transfer station facility that is used in the transfer of MSW [mu-
nicipal solid waste] to a solid waste processing or disposal facility from:

(1) - (2) (No change.)

(3) a facility used in the transfer of MSW [municipal solid
waste] that transfers or will transfer 125 tons per day or less; or

(4) a transfer station located within the permitted bound-
aries of an MSW [a municipal solid waste] Type I, Type II, Type III, or
Type IV facility as specified in §330.41 of this title (relating to Types
of Municipal Solid Waste Facilities).

(e) - (f) (No change.)

(g) A permit amendment is not required to establish a waste-
separation/recycling facility established in conjunction with a permit-
ted MSW [municipal solid waste] site, or composting facility at an ex-
isting permitted MSW [municipal solid waste] site if owned by the per-
mittee of the existing site. Facilities exempted from a permit amend-
ment under this subsection shall be registered with the executive di-
rector in accordance with §330.65 of this title (relating to Registration
for Solid Waste Management Facilities [Requirements of an Applica-
tion for Registration of Solid Waste Facilities (Type V)]). Failure to
operate such registered facilities in accordance with the requirements
established in §§330.150 - 330.159 of this title (relating to Operational
Standards for Solid Waste Processing and Experimental Sites) may be
grounds for the revocation of the registration.

(h) (No change.)

(i) A permit or registration under this chapter is not required
for the operation of an approved treatment process unit (as provided in
§330.1004(c)(1) of this title (relating to Generators of Medical Waste))
used only for the treatment of on-site (as defined in §330.1004(f) of
this title) generated special waste from health care-related facilities.

(j) A separate permit is not required for a facility to treat pe-
troleum-contaminated soil if the contaminated soil is treated/processed
at a permitted solid waste landfill facility. The treated soil shall be dis-
posed of at the facility or may be used as daily cover on the facility.
Any person who intends to conduct such activity under this subsection
shall comply with the notification requirements of §330.8 of this title
[(relating to Notification Requirements)].

(k) - (l) (No change.)

(m) Any change to a condition or term of an issued permit re-
quires a permit amendment in accordance with §305.62 of this title
(relating to Amendment) or a permit modification in accordance with
§305.70 of this title (relating to Municipal Solid Waste Permit Modi-
fication). The owner or operator shall submit an amendment or mod-
ification application in accordance with the requirements contained in
§§330.50 - 330.65 of this title [(relating to Permit Procedures)] to ad-
dress the items covered by the requested change.

(n) For energy and material recovery and gas recovery oper-
ations relating to MSW [municipal solid waste], a registration is re-
quired. A permit is not required for an MSW [a municipal solid waste]
facility-Type IX that recovers gas for beneficial use. Those Type IX fa-
cilities that recover gas for beneficial use that are exempt from permit-
ting under this subsection shall be registered with the executive director
in accordance with §330.70 of this title (relating to Registration of Fa-
cilities that Recover Gas for Beneficial Use). However, exploratory and

test operations for feasibility purposes may be conducted after approval
of the operation by the executive director.

(o) Submission of a Soil and Liner Evaluation Report (SLER)
and/or a Flexible Membrane Liner Evaluation Report (FMLER) re-
quired by §330.206 of this title (relating to Soil and Liner Evaluation
Report and Flexible Membrane Liner Evaluation Report) for a liner de-
sign which meets all design and operational requirements of §§330.50
- 330.65 of this title [(relating to Permit Procedures)] and §§330.200
- 330.206 of this title (relating to Groundwater Protection Design and
Operation) shall not require a permit amendment or modification.

(p) (No change.)

(q) In addition to permit exemptions established in subsection
(d) of this section, a permit is not required for any new MSW [mu-
nicipal solid waste] Type V transfer station that includes a material re-
covery operation that meets all of the requirements established by this
subsection. Owners and operators of Type V transfer facilities meeting
the requirements of this subsection are allowed to register their opera-
tions in lieu of permitting them. Owners and operators of transfer sta-
tions that meet the permit exemption requirements and wish to exercise
the exemption option must register their operation in accordance with
§330.65 of this title [(relating to Registration for Solid Waste Manage-
ment Facilities)].

(1) - (2) (No change.)

(3) Exempt facilities. Transfer facilities exempted from a
permit under this subsection shall register with the executive director
in accordance with §330.65 of this title and meet the additional design
criteria of §330.65(f) of this title.

(4) (No change.)

(r) A permit is not required for an MSW [a municipal solid
waste] transfer station that is used only in the transfer of grease trap
waste, grit trap waste, septage, or other similar liquid waste if the fa-
cility used in the transfer will receive 32,000 gallons per day or less.
Liquid waste transfer stations that will receive 32,000 gallons a day or
less may operate if they notify the executive director [Executive Direc-
tor] 30 days prior to initiating operations and if the facility is designed
and operated in accordance with the requirements of §330.66 of this
title (relating to Liquid Waste Transfer Facility Design and Operation).
Facilities that will receive over 32,000 gallons per day must apply for
a permit.

(s) A permit is not required for an MSW [a municipal solid
waste] Type V processing facility that processes only grease trap waste,
grit trap waste, or septage or a combination of these three liquid wastes
if:

(1) - (3) (No change.)

(t) (No change.)

(u) A permit is not required for an MSW [a municipal solid
waste] Type VI facility that demonstrates new management methods
for processing or handling grease trap waste, grit trap waste, or septage
or a combination of these three liquid wastes. Those facilities meeting
this exemption must obtain a registration by meeting the operational
criteria and design criteria established in §330.73 of this title (relating
to Registration of Demonstration Projects for Liquid Waste Processing
Facilities).

(v) A permit, registration, or other authorization is not required
for the disposal of litter or other solid waste, generated by an individual,
on that individual’s own land where:

(1) - (8) (No change.)
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(9) the individual complies with the deed recordation and
notification requirements in §330.7 of this title (relating to Deed Recor-
dation) and §330.8 of this title.

(w) (No change.)

(x) A major permit amendment, as defined by §305.62 of this
title (relating to Amendment), is required to reopen a Type I, Type I-AE,
Type IV, or Type IV-AE MSW [municipal solid waste] facility permit-
ted by the commission or any of its predecessor or successor agencies
that has either stopped accepting waste, or only accepted waste in ac-
cordance with an emergency authorization, for a period of five years
or longer. The MSW [municipal solid waste] facilities covered by this
subsection may not be reopened to accept waste again unless the per-
mittee demonstrates compliance with all applicable current state, fed-
eral, and local requirements, including the requirements of Subtitle D
of the federal Resource Conservation and Recovery Act of 1976 (42
United States Code, §§6901 et seq.) and the implementing Texas state
regulations. If an MSW [a municipal solid waste] facility was sub-
ject to a contract of sale on January 1, 2001, the scope of any public
hearing held on the permit amendment required by this subsection is
limited to land use compatibility, as provided by §330.51(a) of this ti-
tle (relating to Permit Application forMunicipal SolidWaste Facilities)
and §330.61 of this title (relating to Land-Use Public Hearing). This
subsection does not apply to any MSW [municipal solid waste] facility
that has received a permit but never received waste, or that received an
approved Subtitle D permit modification before September 1, 2001.

(y) (No change.)

(z) A permit by rule is granted for an animal crematory that
meets the requirements of §330.75 of this title (relating to Animal Cre-
matory Facility Design and Operation for Permitting by Rule). Facili-
ties that do not meet all the requirements of §330.75 of this title require
a permit under §330.51 of this title (relating to Permit Application for
Municipal Solid Waste Facilities).

(aa) A permit or registration is not required for pet cemeteries.
However, a person who intends to operate a pet cemetery shall com-
ply with the requirements of §330.7 of this title and shall ensure that
the animal carcasses are covered with at least two feet of soil within a
time period that will prevent the generation of nuisance odors or health
risks. A pet cemetery is a facility used only for the burial of domesti-
cated animals kept as pets and service animals such as seeing-eye dogs.
Animals raised for meat production or used only for animal husbandry
are not pets.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206360
Stephanie Bergeron
Director, Environmental law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: November 17, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
SUBCHAPTER E. PERMIT PROCEDURES
30 TAC §330.75
STATUTORY AUTHORITY

The new section is proposed under TWC, §5.103, which pro-
vides the commission the authority to adopt and enforce rules
necessary to carry out its powers and duties under the laws of
this state; THSC, §361.011, which provides the commission all
powers necessary and convenient to carry out its responsibili-
ties concerning the regulation and management of MSW; THSC,
§361.024, which provides the commission the authority to adopt
and promulgate rules consistent with the general intent and pur-
poses of the THSC; and THSC, §361.061, which provides the
commission the authority to require and issue permits authoriz-
ing and governing the construction, operation, and maintenance
of solid waste facilities used to store, process, or dispose of solid
waste under THSC, Chapter 361.
The proposed new section implements THSC, §361.024, which
provides the commission with the authority to adopt and promul-
gate rules consistent with the general intent and purposes of the
THSC; and THSC, §361.061, which provides the commission the
authority to require and issue permits authorizing and governing
the construction, operation, and maintenance of solid waste fa-
cilities used to store, process, or dispose of solid waste under
the THSC.
§330.75. Animal Crematory Facility Design and Operational Re-
quirements for Permitting by Rule.

(a) General prohibitions. A person may not store, process, or
dispose of animal carcasses, nor operate an animal crematory facility
in such a manner so as to cause:

(1) the discharge or imminent threat of discharge of solid
waste into or adjacent to waters in the state without obtaining from the
commission specific authorization for such discharge;

(2) a discharge to an on-site sewage facility (a septic sys-
tem);

(3) the creation of a nuisance; or

(4) endangerment of human health and welfare or the en-
vironment.

(b) Permit by rule requirements. To qualify for a permit by
rule, the following requirements must be met.

(1) Facility size or capacity. Processing of carcasses shall
be limited to a rate of no more than 200 pounds per hour. The facility
may not accept animal carcasses that weigh more than 200 pounds
each.

(2) Ash control. Ash disposal must be at an authorized
facility unless the ash is returned to the animal owner or sent to a
pet cemetery. Ash shall be stored in an enclosed container that will
prevent release of the ash to the environment. There shall be no more
than 2,000 pounds of ash stored at an animal crematory at any given
time.

(3) Air pollution control. Air emissions from the facility
shall not cause or contribute to a condition of air pollution as defined
in Texas Clean Air Act, §382.003. All animal crematories, prior to
construction or modification, must have an air permit issued under
Chapter 116 of this title (relating to Control of Air Pollution by Per-
mits for New Construction or Modification), or qualify for a permit by
rule under §106.494 of this title (relating to Pathological Waste Incin-
erators).

(4) Fire protection. The facility shall prepare, maintain,
and follow a fire protection plan. This fire protection plan shall de-
scribe fire protection resources (a local fire department, fire hydrants,
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fire extinguishers, water tanks, water well, etc.), and employee train-
ing and safety procedures. The fire protection plan shall comply with
local fire codes.

(5) Storage limits. Carcasses must be incinerated within
one hour of receipt, unless stored at or below a temperature of 40
degrees Fahrenheit. Storage of carcasses shall be in a manner that
minimizes the release of odors. Storage of carcasses shall be limited
to the amount that can be processed at the maximum loading rate for
the incinerator in a two-day period. No carcass shall be stored for
longer than five days unless it is frozen within 24 hours of receipt.

(6) Unauthorized waste. Only carcasses or animal parts,
with any associated packaging, shall be processed. Carcasses shall
not be accepted in packaging that includes any chlorinated plastics.
Carcasses or animal parts that are either hazardous waste or special
waste from health care-related facilities are prohibited.

(7) Cleaning. Storage and processing units must be prop-
erly cleaned on a routine basis to prevent odors and the breeding of
flies.

(8) Nuisance prevention. The facility shall be designed
and operated in a manner so as to prevent nuisance conditions, in-
cluding, but not limited to, dust from ashes, disease vectors, excessive
odors, and liquids from spills, from being released from the property
boundary of the authorized facility.

(9) Diseased animals. The facility shall be equipped with
appropriate protective equipment and clothing for personnel handling
diseased animals which may be received at the facility. Facility owners
or operators must inform customers and local veterinarians of the need
to identify diseased animals for the protection of personnel handling
the animals.

(10) Buffer zone. Animal crematories, including unload-
ing and storage areas, constructed after the effective date of these rules
must be at least 50 feet from the property boundary of the facility.

(11) Operating hours. Crematories shall operate within the
hours specified in §330.118 of this title (relating to Hours of Opera-
tion), but shall be limited to eight hours of incineration per day.

(c) Records. Owners or operators of all facilities authorized
under a permit by rule must retain records as follows:

(1) maintain a copy of all requirements of §330.4 and
§330.75 of this title that apply to the facility;

(2) maintain records for the previous consecutive
12-month period containing sufficient information to demonstrate
compliance with all applicable requirements of this title and all
applicable permit by rule conditions;

(3) keep all required records at the facility site; and

(4) make the records available upon request to personnel
from the commission.

(d) Fees. Animal crematory facilities authorized under this
section are exempt from fee requirements of Subchapter P of this chap-
ter.

(e) Other requirements. No other requirements under this
chapter are applicable to a facility that meets all of the requirements
of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206361
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Earliest possible date of adoption: November 17, 2002
For further information, please call: (512) 239-6087

♦ ♦ ♦
TITLE 34. PUBLIC FINANCE
PART 3. TEACHER RETIREMENT
SYSTEM OF TEXAS
CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS
SUBCHAPTER A. RETIREE HEALTH CARE
BENEFITS (TRS-CARE)
34 TAC §§41.1, 41.3, 41.5, 41.7, 41.8, 41.9, 41.10, 41.14
The Teacher Retirement System of Texas (TRS) proposes
amendments to the title of Chapter 41 currently designated as
Insurance Programs and to the title of Subchapter A currently
designated as Health Care Benefits. TRS is also proposing
amendments to §41.1 concerning enrollment periods for the
Texas Public School Employees Group Insurance Program;
§41.3 concerning retirees advisory committee; §41.5 concern-
ing payment of contributions; §41.7 concerning effective date of
coverage; §41.8 concerning eligible bidders; §41.9 concerning
bid procedure; and §41.10 concerning eligibility for coverage
under Texas Public School Retired Employees Group Insurance
Program. TRS also proposes new §41.14 concerning expulsion
from TRS-Care for fraud.
This proposal is part of the review process by TRS of all the
Rules in compliance with the Government Code §2001.039 and
Senate Bill 178, §1.11(c) of Acts 1999, 76th Legislature, Chap-
ter 1499. This is the second comprehensive review of TRS rules
and it is being conducted within the four-year period following the
initial comprehensive review. The review process will include, as
a minimum, an assessment by TRS as to whether the reasons
for adopting or readopting the rules continue to exist. These sec-
tions and others have been previously reviewed in an open meet-
ing by the TRS Policy Committee. These sections and others
are being posted for comments regarding whether the reasons
for adopting the rules continue to exist.
The proposed amendments to the names of the chapter and the
subchapter reflect the need to refer to both insurance and health
care programs offered by TRS and to organize sections relating
to TRS-Care in one subchapter and the sections relating to TRS-
ActiveCare in another subchapter. The proposed amendments
to §41.1 reflect the new name of the program as of September
1, 2002, and include references to the name "TRS-Care" since
the program is more commonly referred to by this name instead
of the longer statutory name. The proposed amendments to
§§41.3-41.9, reflect minor wording or stylistic changes or clarifi-
cation of program names. The proposed amendments to §41.5
change the references to annuity "check" to annuity "payment" to
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reflect that annuities made be paid by other means, such as elec-
tronic funds transfer; the amendments also make minor wording
changes to clarify the effect of failure to make any required contri-
bution for coverage. The proposed amendments to §41.7 delete
references to the longer statutory name of the program and re-
place them with "TRS-Care," the name more familiar to partic-
ipants in the program; they also address the coordination be-
tweenMedicare and TRS-Care with respect to retroactive adjust-
ments to claims payments so that the TRS-Care provisions re-
flect the extent of retroactive adjustments under the federal Medi-
care regulations. The proposed amendments to §41.8 change
program name references in accordance with other sections and
also modify bidder eligibility to more accurately reflect industry
practices by deleting the requirement to have premiums of at
least $1 billion since the requirement is not specifically applicable
to contracts for administrative services only ("ASO"), which are
better measured by size of population served and which com-
pete on a "per member per month" cost basis. The proposed
amendments to §41.10 make minor wording changes and also
include a reference to the statutory authority of TRS to determine
whether a surviving dependent child over age 25 is fully disabled
for the purpose of eligibility to enroll in TRS-Care.
A new rule §41.14 is proposed because Insurance Code art.
3.50-4A, §18A provides that a proceeding to expel a participant
from TRS-Care for fraud is a contested case; the new section
specifies procedures applicable to such proceedings.
Ronnie Jung, Deputy Director, has determined that for each year
of the first five years the new section and sections as amended
will be in effect, there will be no fiscal implications to state or
local governments as a result of enforcing or administering the
sections.
Mr. Jung, Deputy Director, has also determined that the pub-
lic benefit will be clarification of provisions relating to different
aspects of the health benefits and insurance programs admin-
istered by TRS and better organization of provisions relating to
the different programs. He has also determined that there will be
no anticipated economic cost to the public, small businesses, or
to the persons who are required to comply with the sections as
proposed for each year of the first five years the proposals will
be in effect.
Comments may be submitted to Charles L. Dunlap, Executive
Director, 1000 Red River, Austin, Texas 78701.
The new section and amendments are proposed under the Gov-
ernment Code, Chapter 825, §825.102, which authorizes the
Board of Trustees of the Teacher Retirement System to adopt
rules for the transaction of the business of the Board; Insurance
Code Article 3.50-4, §5 authorizing TRS to adopt rules relating to
the TRS-Care program; Acts 2001, 77th Leg. Ch. 1187, which
amended several statutory provisions related to TRS-adminis-
tered health care and insurance programs.
No other laws are affected by these proposed changes.
§41.1. Enrollment Periods for the Texas Public School Retired Em-
ployees Group Insurance Program (TRS-Care).

(a) The initial enrollment period in the Texas Public School
Retired Employees Group Insurance Program (TRS-Care) for eligible
Teacher Retirement System of Texas (TRS) retirees[Retirees], or sur-
viving spouses of eligible retirees, will end:

(1) for eligible service retirees at the later of:

(A) 31 days after their effective retirement date; or

(B) the 31st day following the last day of the month in
which their election to retire is received by TRS.

(2) for surviving spouses, 31 days after the end of the
month in which the eligible retiree died or 31 days following the date
of notice of eligibility sent by TRS-Care[the Texas Public School
Employees Group Insurance Program] to the survivor, whichever is
later.

(3) for eligible disability retirees, 31 days after the date that
the disability retirement is approved by the TRS Medical Board.

(b) The enrollment period for a surviving spouse of a deceased
active member, as defined by [the] Insurance Code, Article 3.50-4,
§2, Subdivision 11, and for a surviving dependent child, as defined
by [The] Insurance Code, Article 3.50-4, §2, Subdivision 13, will end
31 days after the end of the month in which the eligible member or re-
tiree died or 31 days following the date of notice of eligibility sent by
TRS-Care[the Texas Public School Employees Group Insurance Pro-
gram] to the survivor, whichever is later.

(c) Notwithstanding the provisions of subsections (a) and (b)
of this section:

(1) a participant in TRS-Care 1 will have coverage
increased to TRS-Care 2 upon becoming eligible for Medicare;

(2) A retireemay elect coverage for a spousewithin 31 days
of the date on which the retiree is married;

(3) A retiree or surviving spousemay add coverage for chil-
dren within 31 days after the date on which the retiree or surviving
spouse first acquires a child eligible for coverage under TRS-Care;

(4) a participant shall be entitled to all applicable rights un-
der the Federal Public Health Service Act (COBRA), Title XXII.

(d) A participant’s dependent coverage, if elected, will con-
tinue until the end of the month of the participant’s death.

§41.3. Retirees Advisory Committee.
(a) The task and purpose of the Retirees Advisory Committee

(Committee) is to:

(1) hold public hearings on group insurance benefits;

(2) recommend to the Board of Trustees of TRS (Board)
[board] minimum standards and features of the plan or plans that it
considers appropriate; and

(3) recommend to the Board [board] desirable changes in
rules and legislation affecting the program.

(b) The Board [of Trustees of the Teacher Retirement System
of Texas] will designate the chairman of the [Retirees Advisory] Com-
mittee.

(c) A majority of the Committee[committee] will constitute a
quorum.

(d) The executive director of TRS [the retirement system] will
provide a secretary to the Committee[committee] to prepare minutes of
the Committee’s[committee’s] meetings. The executive director shall
be custodian of the records of the Committee[committee].

(e) The executive director may designate the time, dates, and
place of the meetings of the Committee[committee]. The Commit-
tee[committee] shall meet at least twice per year, and at the call of the
Board[board].

(f) In the event of an emergency, a majority of the Commit-
tee’s[committee’s] members may call a meeting by notifying the exec-
utive director in writing at least 10 days before the meeting.
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(g) The executive director shall file all meeting notices for the
Committees[committees] as required by the Texas Open Meetings law.

(h) The Committee[committee] will report to the Benefits
Committee of the Board or directly to the Board as appropriate.

§41.5. Payment of Contributions.
(a) Retirees shall pay monthly contributions to cover the cost

of optional plans.

(b) Surviving spouses shall paymonthly contributions to cover
the cost of insurance for the surviving spouse.

(c) Retirees and surviving spouses shall pay monthly contri-
butions to cover the cost of insuring dependents.

(d) Surviving dependent children, or their representative, shall
pay monthly contributions to cover the cost of insurance for the surviv-
ing dependent children.

(e) In order to be eligible for optional coverage, a retiree, sur-
viving spouse, or surviving dependent child, or his or her represen-
tative, must authorize in writing the deduction by the trustee of the
amount of the contributions from their annuity payment [check]. After
such authorization, the trustee shall deduct the amount of the contribu-
tion each month from the annuity payment [check].

(f) In order to pay for dependent coverage, the retiree or sur-
viving spouse shall authorize in writing the deduction of the contribu-
tion payment from their annuitypayment [check]. After authorization
by the retiree or surviving spouse, the trustee shall deduct the amount
of the contribution each month from the retiree’s or surviving spouse
annuitypayment [check].

(g) In the event that the amount of the contribution is more
than the amount of the annuitypayment [check], the participant will be
billed directly by the carrier for the entire amount.

(h) Failure to make any required contribution for coverage of
a non-retiree will result in termination of coverage at the end of the
month for which the last contribution was made.

(i) Failure to make any required contribution for coverage of a
retiree under an optional plan will result in termination of [a decrease
in] coverage from the optional plan and enrollment in [to] the basic
plan, resulting in a decrease in coverage, at the end of the month for
which the last contribution was made.

(j) Disability retirees shall be required to pay monthly contri-
butions to cover the cost of coverage during periods when their annuity
payments are suspended. Failure to make required [said] contributions
will result in a termination of [decrease in]coverage from the optional
plan and enrollment in [to] the basic plan, resulting in a decrease in
coverage.

§41.7. Effective Date of Coverage.
(a) The following words and phrases, when used in this sec-

tion, shall have the following meanings, unless the context clearly in-
dicates otherwise.

(1) Noncontributory coverage--The coverage provided at
no cost to eligible retirees.

(2) Contributory coverage--Coverage for which a contribu-
tion is required.

(b) The effective date of noncontributory coverage for a retiree
shall be the first day of the month following the effective date of retire-
ment unless the retiree has waived coverage in writing.

(c) The effective date of contributory coverage for the retiree
shall be:

(1) the first day of the month following the effective date of
retirement if the application for coverage is received by TRS-Care [the
Texas Public School Retired Employees Group Insurance Program] on
or before the effective retirement date; or

(2) the first day of the month following the receipt of the
application by TRS-Care [the Texas Public School Retired Employees
Group Insurance Program] if the application is received after the effec-
tive retirement date but within the 31-day enrollment period.

(d) Retirees who due to their effective retirement date have a
choice of beginning contributory coverage in two different months may
defer the effective date of coverage to the first day of the latter month
if that election is made in writing and is received by TRS-Care [the
Texas Public School Retired Employees Group Insurance Program] in
advance of the beginning of the first month in which the effective date
of coverage could have taken place.

(e) The effective date of coverage for a surviving spouse or for
a surviving dependent child shall be the first day of their eligibility if
TRS-Care [the Texas Public School Retired Employees Group Insur-
ance Program] receives an application within the enrollment period and
the deceased participant had the surviving spouse or the surviving de-
pendent child covered under the program before he or she died.

(f) Where the surviving spouse or the surviving dependent
child was not covered under the program immediately preceding his
or her becoming eligible for coverage the effective date of coverage
will be the first day of the month following receipt of an application
during the enrollment period by TRS-Care [the Texas Public School
Retired Employees Group Insurance Program].

(g) The effective date of coverage for dependents who are eli-
gible to be enrolled and who are enrolled under a retiree’s or surviving
spouse’s coverage will be:

(1) the same date as the retiree or surviving spouse if the
enrollment is during the initial enrollment period;

(2) the first day of the month following receipt of the ap-
plication by TRS-Care [the Texas Public School Retired Employees
Group Insurance Program] if the enrollment of the dependents is after
the initial enrollment period; or

(3) the day on which a child is born, if the participant has
coverage for children already in effect under TRS-Care [the program].

(h) Except as provided in subsections (l), (m), and (n) of this
section, the effective date of changes in coverage due to the acquisi-
tion of Medicare shall be on the first of the month following the date
of receipt of a copy of the participant’s or dependent’s Medicare card
by TRS-Care [the Texas Public School Retired Employees Group In-
surance Program].

(i) Except as provided in subsections (l), (m), and (n) of this
section, the effective date of reduction in coverage shall be the first day
of the month following receipt of a signed request by TRS-Care [the
Texas Public School Retired Employees Group Insurance Program] for
reduced coverage.

(j) A retiree, surviving spouse, or surviving dependent child
may cancel any coverage by submitting the appropriate cancellation
notice to TRS-Care [the Texas Public School Retired Employees Group
Insurance Program]. Cancellations will be effective at midnight on the
last day of the month in which the signed notice is received by the
program. This section shall also apply to waivers of noncontributory
coverage by retirees.
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(k) All participants and dependents shall be entitled to all ap-
plicable rights under the Federal Public Health Service Act (COBRA),
Title XXII.

(l) Where a participant who has Medicare Part A coverage in-
correctly enrolls in an insurance coverage option that provides for cov-
erage without corresponding Medicare Part A coverage and as a result
payment is made by Medicare and TRS-Care [the insurance program]
in a manner that violates the provisions of [the] Insurance Code, [Texas
Civil Statutes,] Article 3.50-4, which requires TRS-Care[the insurance
program] to be secondary to Medicare, the Teacher Retirement System
of Texas (TRS) is authorized to seek the recovery of funds paid in vi-
olation of Article 3.50-4 and to make the effective date of the correct
coverage retroactive to the first day of the earliest month for which re-
covery of such overpaid funds is possible under Medicare rules [when
the participant was first enrolled in both Medicare and the group insur-
ance program].

(m) Where a participant who has Medicare Part A coverage
incorrectly enrolls in a TRS-Care [an insurance] coverage option that
provides for coveragewithout correspondingMedicare Part A and there
is no claim made upon TRS-Care [the insurance program] or the legit-
imate claim is less than the amount of overpaid contributions [or pre-
miums], TRS-Care is authorized to refund or credit the amount due to
the participant and to make the effective date of the correct coverage
retroactive to when the participant was first enrolled in both Medicare
and TRS-Care to a maximum retroactive period of twelve months, in-
cluding the month in which proof of Medicare Part A is received by
TRS-Care [the group insurance program].

(n) Upon discovery by TRS-Care of a participant who does
not have Medicare Part A coverage and who is incorrectly enrolled
in a TRS-Care [an insurance] coverage option that provides for corre-
sponding Medicare Part A, TRS-Care will contact the participant and
advise them that the cost of coverage and the coverage will be adjusted
prospectively effective the first day of the next month unless a copy of
a Medicare card showing Part A coverage is received prior to that date.
Claims shall be paid based upon the coverage in effect at the time the
services were provided. Any claims already paid as if Part A was in
effect shall not be adjusted.

§41.8. Eligible Bidders.

(a) TRS-Care [The Texas Public School Retirees Group Insur-
ance Program]may include separate contracts for:

(1) a health benefit plan;

(2) a utilization review service; and

(3) services to provide other ancillary benefits.

(b) To be eligible to bid on any of the contracts in subsection
(a) of this section, a bidder must currently be servicing at least twice
as many persons as will be covered under TRS-Care [the health benefit
services or products a bidder must have annual health benefit premiums
and premium equivalents of at least $1 billion.]

[(c) To be eligible to bid on utilization review a bidder must:]

[(1) satisfy the eligibility requirement set forth in subsec-
tion (b) of this section; and]

[(2) currently be servicing at least twice as many persons
as will be covered under this program.]

[(d) To be eligible to bid on services to provide other ancillary
benefits a bidder must currently be servicing at least twice as many
persons as will be covered under this program.]

(c) [(e)] Bidders who desire to bid on the administrative
services only of a TRS benefits program that [which] includes group
health benefits are not covered by subsection (d)[(f)] of this section.

(d) [(f)] Bidders who wish to bid on services or products avail-
able to the entire state or to a region of the state shall provide informa-
tion for each area, consisting of a county and all adjacent counties, on
the number and types of qualified providers willing to participate in
coverage or plan[,] for which the bid is made.

(e) [(g)] In determining the quality of the bids, the Board of
Trustees of the Teacher Retirement System of Texas or its designee
may consider such factors and criteria as they deem relevant and ap-
propriate under the circumstances.

§41.9. Bid Procedure.
(a) All bids for contracts under TRS-Care [the group insurance

program] must be submitted and all applicable questions answered on
the bid specification forms adopted and provided by the Teacher Re-
tirement System of Texas (TRS).

(b) All bids must be submitted in duplicate in separate sealed
envelopes to the Director of TRS-Care [Group Insurance Program],
Teacher Retirement System of Texas, 1000 Red River Street, Austin,
Texas 78701-2698.

(c) All bids must be received no later than the date and time
set by TRS [the Teacher Retirement System] on the bid specification
forms.

(d) The bid opening will take place at a date and time set by
TRS [the Teacher Retirement System] in the TRS [Teacher Retirement
System of Texas] building at 1000 Red River Street, Austin, Texas.

§41.10. Eligibility for Coverage under the Texas Public School Re-
tired Employees Group Insurance Program.

(a) The following persons are eligible to be enrolled in the
Texas Public School Retired Employees Group Insurance Program
(TRS-Care):

(1) service retirees of the Teacher Retirement System of
Texas (TRS) who are not eligible to be enrolled as an employee or re-
tiree by a plan provided under the Texas Employees Uniform Group
Insurance Benefits Act ([Texas] Insurance Code, Article 3.50-2), or
under the Texas State College and University Uniform Insurance Ben-
efits Act ([Texas] Insurance Code, Article 3.50-3);

(2) disability retirees of TRS [the Teacher Retirement Sys-
tem] who are not eligible to be enrolled as an employee or retiree by
a plan provided under the Texas Employees Uniform Group Insurance
Benefits Act ([Texas] Insurance Code, Article 3.50-2)[,] or under the
Texas State College and University Uniform Insurance Benefits Act
([Texas] Insurance Code, Article 3.50-3);

(3) surviving spouses of deceased service or disability re-
tirees of TRS [the Teacher Retirement System]; and

(4) surviving dependent children of a deceased service or
disability retiree or of a deceased active TRS member.

(b) To be eligible for coverage under TRS-Care under this sec-
tion, a service retiree of TRS [the Teacher Retirement System] must
have 10 years of service credit for actual service in the public schools
of Texas.

(c) A disability retiree with less than 10 years of service credit
will not be eligible for coverage under TRS-Care when disability re-
tirement benefits terminate.

(d) A surviving spouse of a deceased TRS service or disability
retiree is eligible to enroll in TRS-Care if the deceased TRS service or
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disability retiree was eligible to enroll or would have been eligible to
enroll in TRS-Care at the time of the retiree’s death.

(e) A surviving spouse of a deceased active TRS member is
eligible to enroll in TRS-Care if the deceased active member:

(1) died on or after September 1, 1986;

(2) had 10 or more years of actual service credit in TRS;
and

(3) made contributions to TRS-Care at the member’s last
place of employment in public education in Texas.

(f) A surviving [Surviving] dependent child [children] of a de-
ceased TRS retiree [retirees] or deceased active TRS member is [mem-
bers are] eligible to enroll in TRS-Care if the deceased retiree met the
conditions of subsection (d) of this section or the deceased active mem-
ber met the conditions of subsection (e) of this section. A surviving
[Surviving] dependent child [children] must also meet the following
conditions:

(1) the child [child(ren)] must be a natural or adopted child
[child(ren)] of the deceased retiree or member or must be a foster child,
stepchild, or other child [stepchild(ren), or other child(ren)] who lived
in a parent-child relationship with the retiree or member; and

(2) the child [child(ren)] must be unmarried and under age
25 or must be age 25 or older but still unmarried and fully [mentally
retarded or physically] disabled to such an extent as to have been de-
pendent upon the deceased retiree or member for support at the time of
the retiree’s or member’s death, as determined by TRS as trustee and
as described by Insurance Code, Article 3.50-4, §3, subdivision (3).

(g) If a service or disability retiree has a legal spouse or if a
retiree or surviving spouse has an eligible child or children when the
retiree or surviving spouse becomes eligible but does not elect to cover
that spouse or that child or children within 31 days, TRS-Care coverage
may not be obtained for the spouse or the child [child(ren)] until a
subsequent enrollment period.

(h) If a service or disability retiree has no spouse or if a retiree
or surviving spouse has no eligible child or children when he or she
first becomes eligible, but acquires a spouse or child or children at a
later date, the retiree can obtain spouse or child or children coverage
if he or she makes application within 31 days of the date the spouse or
first eligible child is acquired.

§41.14. Expulsion from TRS-Care for Fraud.

(a) The trustee, acting through the TRS Executive Director,
may expel from participation in TRS-Care a person who has engaged
in, caused, or attempted to engage in fraudulent activity relating to the
program or any benefits offered under the program.

(b) Upon receipt of a complaint or upon its own motion, the
TRS staff may file a petition for expulsion with the Executive Director.
The Executive Director may docket the petition and refer the matter
for a hearing by the State Office of Administrative Hearings. If a
petition is docketed, the provisions of Chapter 43 of this title (relating
to Contested Cases) shall apply to the proceeding.

(c) Following a hearing, the Executive Director may expel a
person from participation in TRS-Care for a period of time not to ex-
ceed five years. Pursuant to the delegation of authority through this
section, the order of the Executive Director is the final decision of TRS.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206352
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 19, 2002
For further information, please call: (512) 542-6115

♦ ♦ ♦
CHAPTER 41. INSURANCE PROGRAMS
SUBCHAPTER A. HEALTH CARE BENEFITS
34 TAC §41.12, §41.13
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Teacher Retirement System of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Teacher Retirement System of Texas (TRS) proposes the
repeal of §41.12 concerning certification of insurance coverage
and §41.13 concerning participation in the Texas Public School
Employees Group Insurance Program by Public School Districts.
This proposal is part of the review process by TRS of all the
Rules in compliance with the Government Code §2001.039 and
Senate Bill 178, §1.11(c) of Acts 1999, 76th Legislature, Chap-
ter 1499. This is the second comprehensive review of TRS rules
and it is being conducted within the four-year period following the
initial comprehensive review. The review process will include, as
a minimum, an assessment by TRS as to whether the reasons
for adopting or readopting the rules continue to exist. These sec-
tions and others have been previously reviewed in an open meet-
ing by the TRS Policy Committee. These sections and others
are being posted for comments regarding whether the reasons
for adopting the rules continue to exist.
The repeal of §41.12 is proposed because the certification of
comparability of a school district’s insurance coverage does not
relate to the TRS-Care program and thus this section should be
removed from Subchapter A. A similar provision is simultane-
ously being proposed as new §41.91 in new Subchapter D. The
repeal of §41.13 is proposed because the reasons for originally
the rule no longer exist because Acts 2001, 77th Leg., ch. 1187,
§3.20 repealed the limited health benefits program for school
district employees and replaced it with TRS-ActiveCare effective
September 1, 2002.
Ronnie Jung, Deputy Director, has determined that for each year
of the first five years the repeals will be in effect, there will be no
fiscal implications to state or local governments as a result of
enforcing or administering the section.
Mr. Jung, Deputy Director, has also determined that the pub-
lic benefit will be the reorganization of certain sections within
the chapter and the deletion of obsolete provisions resulting in
simplification and clarification of provisions relating to different
aspects of the health benefits and insurance programs admin-
istered by TRS. He has also determined that there will be no
anticipated economic cost to the public, small businesses, or to
the persons who are required to comply with the sections as pro-
posed for each year of the first five years the proposals will be in
effect.
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Comments may be submitted to Charles L. Dunlap, Executive
Director, 1000 Red River, Austin, Texas 78701.
The repeals are proposed under the Government Code, Chap-
ter 825, §825.102, which authorizes the Board of Trustees of the
Teacher Retirement System to adopt rules for the transaction of
the business of the Board; Insurance Code Article 3.50-4, §5 au-
thorizing TRS to adopt rules relating to the TRS-Care program;
Acts 2001, 77th Leg. Ch. 1187, which amended several statu-
tory provisions related to TRS-administered health care and in-
surance programs.
No other laws are affected by these proposed changes.
§41.12. Certification of Insurance Coverage.
§41.13. Participation in the Texas Public School Employees Group
Insurance Program by Public School Districts.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206351
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 19, 2002
For further information, please call: (512) 542-6115

♦ ♦ ♦
CHAPTER 41. HEALTH CARE AND
INSURANCE PROGRAMS
SUBCHAPTER B. LONG-TERM CARE,
DISABILITY AND LIFE INSURANCE
34 TAC §§41.15 - 41.20
The Teacher Retirement System of Texas (TRS) proposes
amendments to §41.15 concerning requirements to bid on
insurance for school district employees and retirees under
article 3.50-4A of the Insurance Code; §41.16 concerning
coverage offered under the Texas Public School Employees and
Retirees Group Long-Term Care Insurance Program; §41.17
concerning definitions; §41.18 concerning eligibility for Texas
Public School Employees and Retirees Group Long-Term Care
Insurance Program; §41.19 concerning enrollment periods for
Texas Public School Employees and Retirees Group Long-Term
Care Insurance Program; and §41.20 concerning effective date
of coverage under the Texas Public School Employees and
Retirees Group Long-Term Care Insurance Program.
This proposal is part of the review process by TRS of all the
Rules in compliance with the Government Code §2001.039 and
Senate Bill 178, §1.11(c) of Acts 1999, 76th Legislature, Chap-
ter 1499. This is the second comprehensive review of TRS rules
and it is being conducted within the four-year period following the
initial comprehensive review. The review process will include, as
a minimum, an assessment by TRS as to whether the reasons
for adopting or readopting the rules continue to exist. These sec-
tions and others have been previously reviewed in an open meet-
ing by the TRS Policy Committee. These sections and others
are being posted for comments regarding whether the reasons
for adopting the rules continue to exist.

The proposed amendments to §§41.16-41.18 reflect minor word-
ing or stylistic changes or clarification of program names. The
proposed amendments to §41.15 make minor wording changes
and also clarify that the specified capital and surplus require-
ments are for a bidder’s current financial condition. The pro-
posed amendments to §§41.19 and 41.20 eliminate references
to past enrollment periods that have expired and coverage effec-
tive dates that have passed.
Ronnie Jung, Deputy Director, has determined that for each year
of the first five years the sections as amended will be in effect,
there will be no fiscal implications to state or local governments
as a result of enforcing or administering the sections.
Mr. Jung, Deputy Director, has also determined that the pub-
lic benefit will be clarification of provisions relating to different
aspects of the health benefits and insurance programs admin-
istered by TRS. He has also determined that there will be no
anticipated economic cost to the public, small businesses, or to
the persons who are required to comply with the sections as pro-
posed for each year of the first five years the proposals will be in
effect.
Comments may be submitted to Charles L. Dunlap, Executive
Director, 1000 Red River, Austin, Texas 78701.
The amendments are proposed under the Government Code,
Chapter 825, §825.102, which authorizes the Board of Trustees
of the Teacher Retirement System to adopt rules for the transac-
tion of the business of the Board and under the Insurance Code
Article 3.50-4A, which gives TRS authority to adopt rules as nec-
essary to implement and administer the Texas Public School Em-
ployees Group Long-Term Care Insurance Program.
No other laws are affected by these proposed changes.
§41.15. Requirements to Bid on Insurance For School District Em-
ployees and Retirees Under Article 3.50-4A of the Insurance Code.

(a) All contractors contracting and providing coverage under
Article 3.50-4A, [of the] Insurance Code, shall:

(1) administer enrollment;

(2) adjudicate all claims related to the coverage, except for
eligibility of participant under the statute, which shall remain the re-
sponsibility of the Teacher Retirement System as trustee [Trustee];

(3) coordinate services under the insurance coverages pro-
vided under Insurance Code Article [article] 3.50-4A; and

(4) account for any premiums collected and disbursed un-
der the coverages.

(b) To be eligible to bid on providing long-term care insurance,
a carrier must:

(1) have had during the preceding calendar year at least $10
million of long-term care premium income;

(2) currently have capital and surplus of at least $500 mil-
lion; and

(3) currently have at least three ratings within the top four
rating categories as defined by the major insurance industry rating
agencies. If a carrier is not rated, it may satisfy this requirement by
showing that the carrier has twice the minimum financial requirements
as stated in paragraphs (1) and (2) of this subsection.

(c) To be eligible to bid on providing optional permanent life
insurance a carrier must:
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(1) have had at least $200 million of individual life pre-
mium income during the last calendar year;

(2) currently have capital and surplus of at least $500 mil-
lion; and

(3) currently have at least three ratings within the top four
rating categories as defined by the major insurance industry rating
agencies. If a carrier is not rated, it may satisfy this requirement by
showing that the carrier has twice the minimum financial requirements
as stated in paragraphs (1) and (2) of this subsection.

(d) To be eligible to bid on providing disability insurance a
carrier must:

(1) have had during the preceding calendar year at least $50
million of short-term and long-term disability combined premium in-
come;

(2) currently have capital and surplus of at least $500 mil-
lion; and

(3) currently have at least three ratings within the top
four rating categories as defined by the major insurance industry
rating agencies. If not rated, a carrier may satisfy this requirement by
showing that the carrier has twice the minimum financial requirements
as stated in paragraphs (1) and (2) of this subsection.

§41.16. Coverage Offered Under the Texas Public School Employees
and Retirees Group Long-Term Care Insurance Program.
Under the authority granted by Article 3.50-4A, [of the Texas] Insur-
ance Code, the Board of Trustees of the Teacher Retirement System of
Texas (TRS) may select or reject any and all coverage options relating
to the Texas Public School Employees and Retirees Group Long-Term
Care Insurance Program, including but not limited to:

(1) Inflation protection options, including without limita-
tion inflation protection options based on compound or simple interest
assumptions; and

(2) Nonforfeiture benefit options, including without limi-
tation reduced paid-up, extended term, shortened benefit period, and
return-of-premium at death.

§41.17. Definitions.
The following words and terms when used in subchapter B shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Carrier or Insurer--Any entity authorized by the Texas
Department of Insurance to provide any of the insurance coverage, ben-
efits, or services described by Insurance Code Article [art.] 3.50-4A
under the insurance laws of this state.

(2) Effective date of employment--The first day of active
duty in an eligible employee’s first TRS-covered position in a Texas
public school.

(3) Eligible family members--Family members described
in §41.18(a) and (b) of this title (relating to Eligibility for Texas Pub-
lic School Employees and Retirees Group Long-Term Care Insurance
Program).

(4) Newly hired--Eligible employees who begin employ-
ment in their first TRS-covered position in a Texas public school dur-
ing or after the initial enrollment period.

(5) Participating member--A person defined by Gov-
ernment Code §§822.001 and 822.002 whose membership has not
terminated as described by Government Code §§822.003 - 822.006.

(6) Trustee or TRS--The Teacher Retirement System of
Texas.

§41.18. Eligibility for Texas Public School Employees and Retirees
Group Long-Term Care Insurance Program.

(a) Participating members of the Teacher Retirement System
of Texas (TRS) who are not participating in a group insurance program
under the Texas Employees Uniform Group Insurance Benefits Act or
the Texas State College and University Employees Uniform Insurance
Benefits Act, their spouses, surviving spouses, parents, grandparents,
parents of their spouses and parents of their surviving spouses shall be
eligible under the Insurance Code, Article 3.50-4A.

(b) Texas public school retirees, as defined by Insurance Code,
Article 3.50-4A, §2, who are not participating in a group insurance pro-
gram under the Texas Employees Uniform Group Insurance Benefits
Act or the Texas State College and University Employees Uniform In-
surance Benefits Act, their spouses, surviving spouses, parents, grand-
parents, parents of their spouses and parents of their surviving spouses
shall be eligible under the Insurance Code, Article 3.50-4A.

§41.19. Enrollment Periods for Texas Public School Employees and
Retirees Group Long-Term Care Insurance Program.

[(a) The initial enrollment period for eligible participating
members and their eligible family members to participate in the
long-term care insurance program shall begin on August 1, 2000 and
end at 11:59 p.m. Central Time November 30, 2000. ]

[(b) The initial enrollment period for eligible Texas public
school retirees and their eligible family members to participate in the
long-term care insurance program shall begin on July 3, 2000 and end
at 11:59 p.m. Central Time September 30, 2000. ]

(a) [(c)] In accordance with Insurance Code, Article 3.50-4A,
the Teacher Retirement System of Texas as trustee has authority to
declare periodic open enrollment and the rules and conditions for such
open enrollment periods.

(b) [(d)] The standard enrollment period for newly hired eligi-
ble participating members and their eligible family members to partic-
ipate in the Long-term Care Insurance Program [long-term care insur-
ance program] shall begin on the effective date of employment and end
at 11:59 p.m. Central Time on the 90th day after the effective date of
employment.

(c) [(e)] The standard enrollment period for eligible current
Texas public school employees who are covered under their employer-
sponsored group long-term care plan will begin on the date such plan
is terminated by their employer and end at 11:59 p.m. Central Time on
the 30th day after the termination date of such plan.

(d) [(f)] The standard enrollment period for surviving spouses
of eligible participating members and surviving spouses of eligible re-
tirees to participate in the Long-term Care Insurance Program [long-
term care insurance program] shall begin on the first day after the el-
igible employee or retiree dies and end at 11:59 p.m. Central Time
[central time] on the 30th day after the end of the month in which the
eligible participating member or retiree dies.

(e) [(g)] The standard enrollment period for new spouses and
parents of new spouses shall begin on the date of the eligible partici-
pating member’s or retiree’s marriage and end at 11:59 p.m. Central
Time on the 30th day after marriage.

(f)[(h)] If an eligible individual described in subsection (b), (c),
(d), or (e) [(d), (e), (f) or (g)] of this section is permitted to enroll under
two or more of the provisions of this section, the individual may enroll
during the timeframe of either enrollment period.

(g) [(i)] An individual’s status as an eligible retiree, eligible
participating member or eligible family member shall be determined as
of the date a complete enrollment application is received by the carrier.
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§41.20. Effective Date of Coverage Under the Texas Public School
Employees and Retirees Group Long-Term Care Insurance Program.

[(a) Coverage for eligible retirees and eligible family members
of eligible retirees of the Teacher Retirement System of Texas who
enroll during the initial enrollment period and who satisfy underwriting
guidelines shall be effective the later of:]

[(1) October 1, 2000; or]

[(2) The first day of the month after the date the carrier
grants underwriting approval. ]

[(b) Coverage for eligible participating members of the
Teacher Retirement System of Texas who enroll during the initial
enrollment period and who satisfy underwriting guidelines shall be
effective on the later of: ]

[(1) December 1, 2000; or ]

[(2) The first day of the month after the date the carrier
grants underwriting approval. ]

[(c) Coverage for eligible family members of eligible partici-
pating members of the Teacher Retirement System of Texas who en-
roll during the initial enrollment period and who satisfy underwriting
guidelines shall be effective on the later of: ]

[(1) December 1, 2000; or ]

[(2) The first day of the month after the date the carrier
grants underwriting approval.]

(a) [(d)] Coverage for newly hired eligible participating mem-
bers of the Teacher Retirement System of Texas (TRS) who enroll dur-
ing their first 90 days of eligibility shall be effective on the first day of
the month following the carrier’s receipt of complete enrollment mate-
rials.

(b) [(e)] Coverage for eligible family members of newly hired
eligible participating members of TRS [the Teacher Retirement System
of Texas] who enroll during their first 90 days of eligibility and who
satisfy underwriting guidelines shall be effective on the first day of the
month after the date the carrier [Carrier] grants underwriting approval.

(c) [(f)] Coverage for eligible participating members and re-
tirees of TRS [the Teacher Retirement System of Texas] who enroll
during open enrollment periods established [which may be determined]
by TRS as [the] trustee and who satisfy underwriting guidelines shall
be effective on the date established by the trustee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206349
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 19, 2002
For further information, please call: (512) 542-6115

♦ ♦ ♦
SUBCHAPTER C. TEXAS SCHOOL
EMPLOYEES GROUP HEALTH (TRS-
ACTIVECARE)

34 TAC §41.30, §41.32
The Teacher Retirement System of Texas (TRS) proposes
amendments to the title of Subchapter C currently designated
as Texas School Employees Group Health; and to §41.30
concerning participation in the Texas School Employees Uni-
form Group Health Coverage Act by school districts, other
educational districts, charter schools, and regional education
service centers and §41.32 concerning bid procedures.
This proposal is part of the review process by TRS of all the
Rules in compliance with the Government Code §2001.039 and
Senate Bill 178, §1.11(c) of Acts 1999, 76th Legislature, Chap-
ter 1499. This is the second comprehensive review of TRS rules
and it is being conducted within the four-year period following the
initial comprehensive review. The review process will include, as
a minimum, an assessment by TRS as to whether the reasons
for adopting or readopting the rules continue to exist. These sec-
tions and others have been previously reviewed in an open meet-
ing by the TRS Policy Committee. These sections and others
are being posted for comments regarding whether the reasons
for adopting the rules continue to exist.
The proposed amendment to the name of the subchapter reflects
the addition of the name by which the group health program is
commonly known. The proposed amendments to §41.30 and
§41.32 reflect minor wording or stylistic changes or clarification
of program names.
Ronnie Jung, Deputy Director, has determined that for each year
of the first five years the sections as amended will be in effect,
there will be no fiscal implications to state or local governments
as a result of enforcing or administering the sections.
Mr. Jung, Deputy Director, has also determined that the pub-
lic benefit will be clarification of provisions relating to different
aspects of the health benefits and insurance programs admin-
istered by TRS. He has also determined that there will be no
anticipated economic cost to the public, small businesses, or to
the persons who are required to comply with the sections as pro-
posed for each year of the first five years the proposals will be in
effect.
Comments may be submitted to Charles L. Dunlap, Executive
Director, 1000 Red River, Austin, Texas 78701.
The amendments are proposed under the Government Code,
Chapter 825, §825.102, which authorizes the Board of Trustees
of the Teacher Retirement System to adopt rules for the trans-
action of the business of the Board and Insurance Code Article
3.50-7 establishing the TRS-ActiveCare program and authoriz-
ing, in §3, the adoption of rules relating to the program.
No other laws are affected by these proposed changes.
§41.30. Participation in the Texas School Employees Uniform Group
Health Coverage Act (TRS-ActiveCare) by School Districts, Other Ed-
ucational Districts, Charter Schools, and Regional Education Service
Centers.

(a) Manner, form and effect of election. All elections to opt
in or opt out of participation in the uniform group coverage under the
Texas School Employees Uniform Group Health Coverage Act (the
"Act") (TRS-ActiveCare) pursuant to the provisions of Insurance Code,
Article 3.50-7, §§5 or 6, as added by the 77th Legislature, 2001 in
House Bill 3343 shall be in writing, on an election form prescribed
by the Teacher Retirement System of Texas (TRS) ["TRS")], and re-
ceived by TRS no later than 5:00 p.m. on or before the applicable elec-
tion deadline date specified in this section. An election form otherwise
valid received by facsimile before the applicable deadline is acceptable
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if TRS receives the original, signed election form within seven cal-
endar days after the applicable deadline. An incomplete or unsigned
form will not be deemed received by TRS for purposes of determin-
ing whether a valid election has been exercised. A valid election filed
with TRS is irrevocable once the election deadline passes, unless TRS
is authorized to extend a deadline and does so by resolution of the TRS
Board of Trustees. Entities electing to participate in the uniform group
coverage under the Act may not discontinue participation unless au-
thorized by Insurance Code, Article 3.50-7, and by appropriate rule
or resolution adopted by the TRS Board of Trustees. Entities opting
out of participation in the uniform group coverage under the Act have
no further opportunity to elect to participate except as authorized by
Insurance Code, Article 3.50-7, and by appropriate rule or resolution
adopted by the TRS Board of Trustees. If an entity has an option to
opt in and thereby participate in the coverage under the Act, a failure
to properly or timely file the election form shall have the effect of the
entity electing not to participate. Likewise, if an entity has an option
to opt out and thereby not participate in the coverage under the Act, a
failure to properly or timely file the election form shall have the effect
of the entity electing to participate.

(b) School districts with 500 or fewer employees. Pursuant
to Insurance Code, Article 3.50-7 §5(a), school districts with 500 or
fewer employees as of January 1, 2001 are required to participate ef-
fective September 1, 2002 in the uniform group coverage under the
Act, except that certain of these school districts may delay or opt out of
participation by specified election deadlines as provided in paragraphs
(1) through (3) of this subsection. On or before September 1, 2001, all
school districts must furnish information and verifications requested by
TRS on the form prescribed by TRS, regardless of whether an election
to delay or opt out of participation applies to such district or is being
exercised by such school district.

(1) Pursuant to Insurance Code, Article 3.50-7 §5(g), a
school district with 500 or fewer employees as of January 1, 2001 that,
on January 1, 2001, was individually self-funded for the provision
of health care coverage to its employees may elect to opt out of the
mandatory participation in coverage effective September 1, 2002, by
filing its election form with TRS on or before September 1, 2001.

(2) Pursuant to Insurance Code, Article 3.50-7 §5(e), a
school district with 500 or fewer employees as of January 1, 2001 that
was a member on January 1, 2001 of a risk pool established under
the authority of Local Government Code, Chapter 172, may opt out
of the mandatory participation in coverage effective September 1,
2002 by filing its election form with TRS on or before September 1,
2001 and electing thereby to continue in the risk pool that the district
participated in on January 1, 2001.

(3) Pursuant to Insurance Code, Article 3.50-7 §5(h), a
school district with 500 or fewer employees as of January 1, 2001 that
is a party to a contract for the provision of health insurance coverage
to the employees of the district that is in effect on September 1, 2002
may delay mandatory participation in coverage effective September
1, 2002, by filing its election with TRS on or before September 1,
2001. At the time of such election, such a school district must provide
the expiration date of the contract to TRS and shall begin mandatory
participation in the uniform group coverage under the Act on the
first day of the month immediately following the month in which
termination or expiration of the contract occurs.

(c) School districts with 501 or more employees. Pursuant to
Insurance Code, Article 3.50-7 §5(b), school districts with 501 or more
employees on January 1, 2001 may elect to participate in the uniform
group coverage under the Act, with coverage effective September 1,
2005. January 1, 2005 is the deadline for such a school district to file
its election with TRS to participate in the uniform group coverage under

the Act. Notwithstanding the preceding two sentences, school districts
with 501 or more employees may elect to participate prior to September
1, 2005 as set forth in paragraphs (1) and (2) of this subsection. All
school districts must furnish information and verifications to TRS on
or before September 30, 2001 on a form prescribed by TRS, regardless
of whether an election to participate prior to September 1, 2005 applies
to such district or is being exercised by such district.

(1) Pursuant to Insurance Code, Article 3.50-7 §5(b-1),
school districts may elect to participate prior to September 1, 2005
if TRS determines that participation prior to September 1, 2005 by
school districts with more than 500 employees on January 1, 2001
would be administratively feasible and cost-effective. TRS will set the
election deadline from time to time by rule or resolution of the TRS
Board of Trustees, as applicable.

(2) Pursuant to Insurance Code, Article 3.50-7 §5(a-1),
September 30, 2001 is the deadline for a school district with at least
501 but not more than 1,000 employees on January 1, 2001 to file
its election to commence participation effective September 1, 2002.
A school district that does not elect to opt in early and participate
effective September 1, 2002, may elect in the future to opt in if
otherwise permitted under this subsection.

(d) Educational districts. Pursuant to Insurance Code, Article
3.50-7 §5(i), educational districts whose employees are members of
TRS are required to participate effective September 1, 2002 in the uni-
form group coverage under the Act, except that educational districts
with 500 or fewer employees on January 1, 2001 may opt out of par-
ticipation. September 1, 2001 is the deadline for such an educational
district to file its election with TRS to opt out of participation in the uni-
form group coverage under the Act. Regardless of whether an educa-
tional district elects to opt out of participation and file an election form,
information and verifications requested by TRS must be furnished by
all educational districts on the form prescribed by TRS and returned to
TRS on or before September 1, 2001.

(e) Charter schools. Pursuant to Insurance Code, Article
3.50-7 §6, an open-enrollment charter school established under
Education Code, Chapter 12, Subchapter D, ("charter school") may
elect to participate in the uniform group coverage under the Act.
Only an eligible charter school may elect to participate. A charter
school that received funding in accordance with Education Code,
Chapter 12, prior to June 1, 2001, must furnish information and
verifications requested by TRS, on the form prescribed by TRS, on or
before September 1, 2001, whether or not the charter school elects to
participate in the uniform group coverage.

(1) Pursuant to Insurance Code, Article 3.50-7 §6(a), to be
eligible, a charter school must agree to inspection of all records of the
school relating to its participation in the uniform group coverage un-
der the Act by TRS, by the administering firm as defined in Insurance
Code, Article 3.50-7 §2(1), by the commissioner of education, or by
a designee of any of those entities, and further must agree to have its
accounts relating to participation in the uniform group coverage under
the Act annually audited by a certified public accountant at the school’s
expense. The agreement of the charter school shall be evidenced in
writing and shall constitute a part of the election form prescribed by
TRS pursuant to subsection (a) of this section.

(2) Pursuant to Insurance Code, Article 3.50-7 §6(b), an el-
igible charter school shall elect to participate in the uniform group cov-
erage under the Act effective September 1, 2002, by filing its election
form with TRS on or before September 1, 2001 if the charter school re-
ceived any state funding in accordance with Education Code, Chapter
12, prior to June 1, 2001.
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(3) Pursuant to Insurance Code, Article 3.50-7 §6(b), an
eligible charter school that did not receive any state funding in accor-
dance with Education Code, Chapter 12, prior to June 1, 2001, shall
elect, if at all, to participate in the uniform group coverage under the Act
by filing its election form with TRS on or before the later of September
1, 2001 or the ninetieth calendar day following the date the Texas Ed-
ucation Agency authorized the Comptroller to issue the first payment
of state funds to such charter school. Participation in coverage for such
eligible charter school shall be effective on the later of September 1,
2002 or the first day of the month following the month in which a valid
election to participate is filed with TRS.

(f) Regional education service centers. Pursuant to Insurance
Code, Article 3.50-7 §5(a), each regional education service center es-
tablished under Education Code, Chapter 8, is required to participate
effective September 1, 2002 in the uniform group coverage under the
Act. Information and verifications requested by TRSmust be furnished
by each regional education service center on the form prescribed by
TRS and returned to TRS on or before September 1, 2001.

(g) This section becomes effective at the earliest date permit-
ted by law, but not later than September 1, 2001.

§41.32. Bid Procedure.
(a) All bids must be received no later than the date and time

set by the Teacher Retirement System of Texas (TRS). Late bids will
be returned to the bidder unopened. Late bids will not be considered
under any circumstances.

(b) The bid opening shall take place at a date and time set by
(TRS) [the Teacher Retirement System].

(c) In determining the quality of the bids, the Board of Trustees
or its designee may consider such factors and criteria as they deem
relevant.

(d) Bids must be valid for at least 120 days following the pro-
posal receipt date.

(e) TRS shall not provide compensation to bidders for any ex-
penses incurred by the bidder for bids preparation or for any demon-
strations that may be made. Bidders submit bids at their own risk and
expense.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206348
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 19, 2002
For further information, please call: (512) 542-6115

♦ ♦ ♦
SUBCHAPTER D. COMPARABILITY OF
GROUP HEALTH COVERAGES
34 TAC §41.91
The Teacher Retirement System of Texas (TRS) proposes a new
Subchapter D entitled Comparability of Group Health Coverages
and a new §41.91 concerning certification of insurance cover-
age.

This proposal is part of the review process by TRS of all the Rules
in compliance with the Government Code §2001.039 and Senate
Bill 178, §1.11(c) of Acts 1999, 76th Legislature, Chapter 1499.
This is the second comprehensive review of TRS rules and it is
being conducted within the four-year period following the initial
comprehensive review. The review process will include, as a
minimum, an assessment by TRS as to whether the reasons for
adopting or readopting the rules continue to exist. This section
and others have been previously reviewed in an open meeting
by the TRS Policy Committee. This section and others are being
posted for comments regarding whether the reasons for adopting
the rules continue to exist.
The proposed new subchapter reflects the reorganization of
Chapter 41 to refer to both insurance and health care programs
offered by TRS and to organize sections relating to TRS-Care
in one subchapter, the sections relating to TRS-ActiveCare
in another subchapter, and the comparability of group health
coverages in another. The proposed new §41.91 concerning
the certification of comparability of a school district’s insurance
coverage replaces a similar provision contained in Subchapter
A, §41.12 and simultaneously being proposed for repeal in this
issue of the Texas Register.
Ronnie Jung, Deputy Director, has determined that for each year
of the first five years the new section will be in effect, there will
be no fiscal implications to state or local governments as a result
of enforcing or administering the section.
Mr. Jung, Deputy Director, has also determined that the pub-
lic benefit will be clarification of provisions relating to different
aspects of the health benefits and insurance programs admin-
istered by TRS and better organization of provisions relating to
the different programs. He has also determined that there will
be no anticipated economic cost to the public, small businesses,
or to the persons who are required to comply with the section as
proposed for each year of the first five years the proposals will
be in effect.
Comments may be submitted to Charles L. Dunlap, Executive
Director, 1000 Red River, Austin, Texas 78701.
The new subchapter and section are proposed under the Gov-
ernment Code, Chapter 825, §825.102, which authorizes the
Board of Trustees of the Teacher Retirement System to adopt
rules for the transaction of the business of the Board and un-
der the Education Code, §22.004 which requires the Board of
Trustees of TRS to adopt rules to determine whether a school
district’s group health coverage is comparable to the basic health
coverage specified by that statute.
No other laws are affected by these proposed changes.
§41.91. Certification of Insurance Coverage.

(a) This section applies only to school districts that do not par-
ticipate in the program offered under Insurance Code, Article 3.50-7.

(b) The executive director of the Teacher Retirement System
of Texas (TRS) shall determine the comparability of a school district’s
group health coverage to the coverage provided under the Texas Em-
ployees Uniform Group Insurance Benefits Act (Insurance Code, Arti-
cle 3.50-2). As required by the Education Code, §22.004 each district
shall make available to its employees group health coverage provided
by a risk pool established by one or more school districts under the
Local Government Code, Chapter 172 or under a policy of insurance
or group contract issued by an insurer, a company subject to the Insur-
ance Code, Chapter 20, or a health maintenance organization under the

PROPOSED RULES October 18, 2002 27 TexReg 9709



Texas Health Maintenance Organization Act (Insurance Code, Chap-
ter 20A). The coverage must meet the substantive coverage require-
ments of Insurance Code, Article 3.51-6 and any other law applicable
to group health insurance policies or contracts issued in this state. The
coverage must include major medical treatment but may exclude ex-
perimental diagnostic procedures. In this subsection, "major medical
treatment" means a medical, surgical, or diagnostic procedure for ill-
ness or injury. The coverage may include managed care or preventive
care and must be comparable to the basic health coverage provided
under the Texas Employees Uniform Group Insurance Benefits Act
(Insurance Code, Article 3.50-2). In addition to these requirements,
the following factors shall be considered in determining comparabil-
ity:

(1) the deductible amount for service provided inside and
outside of the network;

(2) the coinsurance percentages for service provided inside
and outside of the network;

(3) the maximum amount of coinsurance payments a cov-
ered person is required to pay;

(4) the amount of the co-payment for an office visit;

(5) the schedule of benefits and the scope of coverage;

(6) the lifetime maximum benefit amount; and

(7) verification that the coverage is issued by a provider
licensed to do business in this state by the Texas Department of In-
surance or is provided by a risk pool authorized under Chapter 172,
Local Government Code, or that a district is capable of covering the
assumed liabilities in the case of coverage provided through district
self-insurance.

(c) For the purposes of this decision, comparable means sim-
ilar, but not identical.

(d) TRS staff, under the direction of the executive director,
will develop a methodology and criteria for comparison determination.
This methodology will include an evaluation of relevant variables with
respect to applicable factors stated in subsection (b) of this section,
including the following related to the scope of coverage:

(1) types of plans available in each area;

(2) access to providers, including specialists; and

(3) provider network availability and utilization.

(A) To provide for the reasonable and accurate consid-
eration of these variables, a determination of each plan’s benefit re-
placement ratio to the basic Texas Employees Uniform coverage will
be used. Benefit replacement ratio means the ratio of benefits projected
to be paid by the plan to the projected incurred cost of the services pro-
vided. Benefit replacement ratio determinations will involve review of
applicable factors set forth in the Education Code, §22.004(a) in con-
nection with plan information provided by the district. A plan will be
certified as comparable if it has a benefit replacement ratio not more
than five percentage points below the ratio of the applicable bench-
mark plan under the Insurance Code, Article 3.50-2.

(B) The benchmark plan will reflect the basic health
coverage provided under the Texas Employees Uniform Group Insur-
ance Benefits Act (Insurance Code, Article 3.50-2) ("Act"). Specifi-
cally the benchmark plan is the plan under the Act (or two plans if, in
accordance with the Act, there is a distinction between point of ser-
vice and out-of-network indemnity plans) most prevalent by number
of employees participating. If the most prevalent plan(s) under the Act
are amended, the benchmark plan(s) will be amended accordingly.

(C) Where a district offers multiple plans, some of
which are determined by this methodology to be comparable, while
others are not, the plans will be frequency weighted by the number of
members therein, such that a weighted average will be determined.
Accordingly, the school district composite comparability will be
reported, as described by subsection (f) of this section, in addition to
the comparability of each individual plan.

(D) TRS staff and the executive director may consult
with qualified experts (including a group insurance consultant or actu-
ary as described in Insurance Code, Article 3.50-4, §5(a)(9)) to evalu-
ate comparability, develop and use methodology, and determine benefit
replacement ratios.

(E) For reference purposes, the employee cost for each
plan will also be reported, as described by subsection (f) of this section.
However, employee cost will not be a factor in determining compara-
bility.

(e) Each public school district shall report, using a uniform
reporting form or method of reporting prescribed by the Teacher Re-
tirement System (TRS), the district’s compliance with the Education
Code, §22.004(c), to the executive director of TRS by March 1 of each
even-numbered school year. The report must reflect the district group
health coverage plan in effect during the current plan year and must
include all information required by statute and any additional informa-
tion requested by TRS staff to complete the certification. A district’s
failure to submit required information to TRS on or before March 1 of
each even-numbered year may result in a TRS report to the Legislative
Budget Board and the legislature reflecting the district’s non-compli-
ance, as described in subsection (f) of this section.

(f) The executive director of TRS shall certify whether a dis-
trict’s coverage is comparable to the basic health coverage provided
under the Texas Employees Uniform Group Insurance Benefits Act
(Insurance Code, Article 3.50-2). If the executive director determines
that the group health coverage offered by a district is not comparable,
the executive director shall report that information to the district and
to the Legislative Budget Board. The executive director shall submit a
report to the legislature not later than September 1 of each even-num-
bered year describing the status of each district’s group health cover-
age program based on the information provided by the district and the
certification described herein.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206347
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 19, 2002
For further information, please call: (512) 542-6115

♦ ♦ ♦
CHAPTER 43. CONTESTED CASES
34 TAC §§43.1 - 43.21, 43.23 - 43.29, 43.33 - 43.47
The Teacher Retirement System of Texas (TRS) proposes
amendments to the title of Chapter 43 currently designated as
"Adjudicative Hearings" and to §43.1 concerning administrative
review of individual complains; §43.2 concerning effect of
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invalidity of rules; §43.3 concerning definitions; §43.4 con-
cerning decisions subject to review by an adjudicative hearing;
§43.5 concerning request for an adjudicative hearing; §43.6
concerning filing of documents; § 43.7 concerning computa-
tion of time; §43.8 concerning extensions; §43.9 concerning
docketing of adjudicative hearing, dismissal, and SOAH au-
thority; §43.10 concerning authority to grant relief; §43.11
concerning classification of pleadings; §43.12 concerning form
of petitions and other pleadings; §43.13 concerning fling of
pleadings and amendments; §43.14 concerning briefs; §43.15
concerning motions; §43.16 concerning notice of hearing and
other action; §43.17 concerning agreements to be in writing;
§43.18 concerning motion for consolidation; §43.19 concerning
intervention; §43.20 concerning representation by attorney;
§43.21 concerning lead counsel; §43.23 concerning powers of
the hearing officer; §43.24 concerning prehearing conference;
§43.25 concerning conduct of hearing; §43.26 concerning
general admissibility; §43.27 concerning exhibits; §43.28 con-
cerning admissibility of prepared testimony; §43.29 concerning
limit on number of witnesses; §43.33 concerning failure to
appear; §43.34 concerning conduct and decorum at hearing;
§43.35 concerning official notice; §43.36 concerning ex parte
communications; §43.38 concerning dismissal without hearing;
§43.39 concerning summary judgment; §43.40 concerning the
record; §43.41 concerning findings of fact; §43.42 concerning
reopening of hearing; §43.43 concerning subpoenas; §43.44
concerning discovery, entry on property, and use of reports and
statements; §43.45 concerning final decisions and appeals to
the board of trustees; §43.46 concerning rehearing; and §43.47
concerning procedures not otherwise provided. TRS also
proposes a new §43.37 concerning recording of the hearing
and the use of a certified language interpreter. The existing
§43.37 concerning reporters and transcripts is simultaneously
being proposed for repeal in this issue of the Texas Register.
This proposal is part of the review process by TRS of all the
Rules in compliance with the Government Code §2001.039 and
Senate Bill 178, §1.11(c) of Acts 1999, 76th Legislature, Chap-
ter 1499. This is the second comprehensive review of TRS rules
and it is being conducted within the four-year period following the
initial comprehensive review. The review process will include, as
a minimum, an assessment by TRS as to whether the reasons
for adopting or readopting the rules continue to exist. These sec-
tions and others have been previously reviewed in an open meet-
ing by the TRS Policy Committee. These sections and others
are being posted for comments regarding whether the reasons
for adopting the rules continue to exist.
The proposed amendments generally reflect changes needed
to better integrate TRS’s contested case procedures with those
of the State Office of Administrative Hearings (SOAH), 1 TAC
Ch. 155, as recently amended and to clarify procedures ap-
plicable to contested cases. They also clarify authority of the
executive director to act with respect to certain aspects of con-
tested case proceedings. The proposed amendments to §§43.1
and 43.4 clarify the applicability of the chapter to matters relat-
ing to the TRS pension plan, the procedures for appealing a
final administrative decision of a TRS chief officer or the TRS
Medical Board, and the authority of the executive director to de-
termine whether an appeal should be docketed. The amend-
ments to §§43.2, 43.5, 43.7, 43.14, 43.15, 43.17, 43.21, 43.26,
43.29,43.35, 43.36, and 43.47 reflect minor wording and stylistic
changes. The proposed amendments to §43.3 reflect the revi-
sion or addition of definition of terms consistent with other provi-
sions of the chapter. The proposed amendments to §43.6 clarify

how documents are to be filed after a matter has been referred to
SOAH. The proposed amendments to §43.8 clarify how exten-
sions may be requested and granted, depending on whether a
matter is pending before SOAH or whether the matter is pending
solely before TRS. They also clarify the authority of the execu-
tive director to rule in certain circumstances on requests for ex-
tensions directed to the board of trustees. The proposed amend-
ments to §43.9 reflect minor wording and stylistic changes. They
also permit the executive director to decline to docket an appeal
in certain circumstances. They clarify that the executive direc-
tor’s decision not to docket a matter may not be appealed to
the board of trustees. They also establish the affirmative duty
of a petitioner to prosecute an appeal within a reasonable time,
subject to dismissal if the petitioner does not do so. The pro-
posed amendments to §43.10 clarify the authority of the execu-
tive director or Medical Board to grant the relief sought by a peti-
tioner and for a SOAH administrative law judge to dismiss a mat-
ter from SOAH’s docket. The proposed amendments to §43.11
delete language relating to pleadings that is adequately covered
by the section relating to definitions. The proposed amendments
to §43.12 clarify the requirements for written pleadings, such as
inclusion of facsimile or docket numbers when such are avail-
able; they also clarify the procedure for objection to the form or
sufficiency of a pleading (currently addressed in §43.30 Excep-
tions, proposed to be repealed) and provide a deadline for such
objection. The proposed amendments to §43.13 make minor
wording changes and also delete as unnecessary a statement
regarding the applicability of SOAH rules. The proposed amend-
ments to §43.16 clarify the procedures applicable to service of
certain documents by facsimile or electronic transmission; they
also modify the time periods for filing a motion raising additional
issues and issuance of notice of such additional issues. The pro-
posed amendments to §43.18 clarify filing procedures applicable
to motions for consolidation by requiring filing of the motion in all
dockets affected by the motion. The proposed amendments to
§43.19 clarify the standard for a person to intervene in a TRS
contested case and permit other persons who may be affected
by a decision in the case to be joined as parties. The proposed
amendments to §43.20 require that if a natural person is repre-
sented by another in a contested case proceeding, representa-
tion must be by an attorney; they also clarify representation re-
quirements for parties other than natural persons. The proposed
amendments to §43.23 delete references to certain specific pow-
ers of a presiding hearing officer and replace them with a refer-
ence to SOAH rules that outline those powers. The amendments
identify certain powers not specifically identified in those rules.
The proposed amendments to §43.24 clarify procedures relat-
ing to prehearing conferences, including use of witness lists and
identification of documentary evidence. The amendments delete
the general authority of the administrative law judge to require
parties to file written evidentiary statements (such as pre-filed
testimony) before the hearing because for the type of issues gen-
erally at issue in TRS cases, such a requirement would not be
appropriate. Such testimony is proposed to be provided for on
a limited basis under §43.28 relating to disability retirement ap-
peals. The amendments to §43.25 delete provisions that repeat
provisions of SOAH’s rules relating to the conduct of the hearing.
Also, the amendments clarify that a petitioner challenging a final
administrative decision has the burden of proof. The proposed
amendments to §43.27 delete unnecessary requirements relat-
ing to exhibits and clarify requirements regarding the need for ex-
ceptions to rulings on evidence (currently found in §43.30 relating
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to Exceptions, proposed to be repealed). The proposed amend-
ments to §43.28 delete provisions that would permit pre-filed tes-
timony to be required in a proceeding and instead limit the use of
such testimony to disability appeal proceedings. Generally, most
disputes resolved through TRS contested case hearings involve
fact issues and fact witnesses; such testimony is less suitable for
pre-filed testimony. However, in appeals relating to disability re-
tirement benefits, expert medical testimony of a technical nature
is more likely to be offered, and such testimony is more suitable
for pre-filed testimony. Additionally, Government Code §824.303
requires the TRS Medical Board to certify disability, and in order
to do so, the Medical Board must be provided an opportunity to
review all information a petitioner submits in support of an ap-
peal. The amendments provide a mechanism for the Medical
Board to do so. The proposed amendments to §43.33 require
that a petitioner appear for hearing, either in person or through
an attorney, subject to a default judgment. The amendments
clarify that a default judgment may not be taken against a third
party petitioner or respondent for failure to appear. The proposed
amendments to §43.34 delete specific provisions relating to con-
duct at the hearing and replace them with broader language that
will adequately cover situations. The proposed new §43.37 es-
tablishes procedures for the assessment of transcript or certified
language interpreter costs against parties in appropriate situa-
tions. For some hearings, SOAH rules require TRS to pay for
the services of a court reporter and possibly a transcript. The
amendments would authorize TRS to use less expensive means
for producing a transcript or assessing costs against parties who
object to the less expensive means andmove for more expensive
means for recording a hearing. Additionally, SOAH rules provide
that an agency may assess the cost of a certified language in-
terpreter to the party requesting one; the amendments provide
for an assessment of costs by TRS consistent with SOAH rules.
The proposed amendments to §43.38 add "laches" as a grounds
for dismissal of a claim in order to permit dismissal of old, stale
claims. They also clarify that a petitioner is required to appear for
a hearing and make minor wording changes to update terminol-
ogy. The proposed amendments to §43.39 update terminology
relating to summary disposition and clarify the procedures for
filing exceptions to a proposal for decision on summary disposi-
tion. The proposed amendments to §43.40 delete the itemized
list of matters included in the record of a contested case since
Government Code §2001.060 specifically addresses this topic.
The proposed amendments to §43.41 clarify that findings of fact
shall be based on admitted evidence. The proposed amend-
ments to §43.42 specifically provide for authority of the executive
director or board of trustees to order a hearing reopened and to
remand amatter to SOAH. The proposed amendments to §43.43
revise procedures and requirements relating to the issuance of
subpoenas and commissions in accordance with state law. The
proposed amendments to §43.44 delete specific provisions relat-
ing to discovery and replace them with a reference to applicable
SOAH rules relating to discovery in contested case proceedings.
The proposed amendments to §43.45 clarify procedures for and
content of exceptions to a proposal for decision; authority of the
executive director or board in different types of proceedings to
rule on exceptions and issue a final decision; opportunity for ap-
peal of decisions to the board of trustees; and finality of a de-
cision if a party fails to exhaust administrative remedies. The
proposed amendments to §43.46 clarify and expand on proce-
dures relating to motions for rehearing by reference to statutory
provisions applicable.
Ronnie Jung, Deputy Director, has determined that for each year
of the first five years the proposed new section and sections as

amended will be in effect, there will be no fiscal implications to
state or local governments as a result of enforcing or administer-
ing the sections as amended or the repeals.
Mr. Jung, Deputy Director, has also determined that the public
benefit of the amended and new sections will be clarification of
applicable contested case procedures, greater coordination with
the rules of SOAH as recently amended, and more efficient pro-
cedures. He has also determined that there generally will be
no anticipated economic cost to the public, small businesses, or
to the persons who are required to comply with the sections as
proposed for each year of the first five years the proposals or
repeals will be in effect. Some sections, however, may result in
some economic costs in some cases. The proposed new §43.37
(concerning the recording of the hearing and the use of a certi-
fied language interpreter) would permit TRS to assess the cost of
a stenographic recording or transcript against a party and would
permit a party who desires the services of a certified language in-
terpreter to arrange for one but would require that party to pay for
any such services. This proposed section could result in some
economic costs to persons participating in a contested case pro-
ceeding, but the amount of the costs would vary depending on
length of the hearing and nature of the services for which ex-
penses are incurred, as well as the number of hearings in which
the costs for such services are assessed against the parties. It
is impossible to estimate the overall costs to persons required to
comply with this section for the first five years the section will be
in effect. The proposed amendments to §43.43, concerning Sub-
poenas (to be re-named Subpoenas and Commissions), would
require a person requesting issuance of a subpoena or commis-
sion to pay fees required by law. This section could result in
some economic costs to persons participating in contested case
proceedings, but the costs are established by statute and would
depend on applicable factors, such as witness location, as well
as the number of cases in which such fees would need to be as-
sessed; therefore, it is impossible to estimate the overall costs to
persons required to comply with the section during the first five
years it will be in effect.
Comments may be submitted to Charles L. Dunlap, Executive
Director, 1000 Red River, Austin, Texas 78701.
The amendments and new section are proposed under the Gov-
ernment Code, Chapter 825, §825.102, which authorizes the
Board of Trustees of the Teacher Retirement System to adopt
rules for the administration of the funds of the retirement sys-
tem and for the transaction of the business of the Board. The
amendments and new section are also proposed under Gov-
ernment Code Chapter 2001, the Administrative Procedure Act,
and Section 825.115, which provides that the board is subject
to Chapter 2001. The amendments and new section also are
proposed in conjunction with Government Code Chapter 2003,
relating to SOAH, which authorizes SOAH to conduct hearings
for certain state agencies; Government Code §2001.060, which
describes the record in a contested case; Government Code
§§2001.089, 2001.094, and 2001.103 relating to issuance of a
subpoena or commission and payment of witness fees; Govern-
ment Code §§2001.144-146 relating to motions for rehearing;
Government Code Chapter 824, §824.307, and Chapter 825,
§825.204, which provide for Board review of actions of the Med-
ical Board; and Government Code §824.303, which authorizes
the Medical Board to certify the disability of a member.
No other laws are affected by these proposed changes.
§43.1. Administrative Review of Individual Requests[Complaints].
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(a) Organization. The Teacher Retirement System of Texas
(TRS) is divided into administrative divisions, which are further di-
vided into departments, for the efficient implementation of its duties.
Any person who desires any action from TRS must consult with the
proper department within TRS and comply with all proper require-
ments for completing forms and providing information to that depart-
ment.

(b) Final administrative decision by chief officer. In the event
that a person is adversely affected by a[not satisfied with the] deter-
mination, decision, or action of department personnel, the person may
make a request [complain] to the appropriate manager [supervisors]
within the department and then to the chief officer of the division. The
chief officer shall mail a final written administrative decision, which
shall include a statement that the person may appeal the decision to the
executive director and the deadline for doing so. A person adversely
affected by a decision of a chief officer [If not satisfied after consult-
ing with the proper supervisory personnel, the person ] may appeal the
decision to the executive director of TRS as provided in §43.5 of this
chapter (relating to Request for Adjudicative Hearing). The executive
director shall determine whether the appeal should be docketed and set
for a contested case hearing pursuant to §43.9 of the chapter (relating
to Docketing of Adjudicative Hearing, Dismissal, and SOAH Author-
ity). [administrative head of the appropriate division within the time
period established by the supervisory personnel. The chief officer or
equivalent person of the appropriate division shall mail a written final
administrative decision.]

(c) Final administrative decision by Medical Board. In the
event that the Medical Board does not certify disability of a member
under Government Code, §824.303(b), or the Medical Board certifies
that a disability retiree is no longer mentally or physically incapacitated
for the performance of duty under Government Code, §824.307(a), the
member or retiree may request reconsideration and submit additional
information to the Medical Board. The Medical Board shall consider
a request for reconsideration and additional information and make a
determination on the disability of the member or retiree. If a request
for reconsideration has been denied, a member or retiree may appeal
an adverse final administrative decision of the Medical Board to the
TRS Board of Trustees by requesting an adjudicative hearing. A final
administrative decision of the Medical Board shall include a statement
of whether the member or retiree may request additional reconsidera-
tion or may appeal the decision to the board, as well as the deadline for
doing so. The executive director is authorized to determine whether an
appeal of a Medical Board decision should be docketed and to make
other procedural decisions relating to such an appeal.

(d) Applicability. The procedures of this chapter apply only
to administrative decisions, appeals, and adjudicative hearings relat-
ing to the TRS pension plan, unless rules relating to other programs
specifically adopt by reference the provisions of this chapter.

§43.2. Effect of Invalidity of Rule.

If any provision [provisions] of this chapter [section] or its application
to any person or circumstance is held invalid, the invalidity does not af-
fect other provisions or applications of this chapter that [section which]
can be given effect without the invalid provision or application, and to
this end the provisions of this chapter [section] are severable.

§43.3. Definitions.

The following words and terms, when used in this chapter [section],
shall have the following meanings, unless the context clearly indicates
otherwise:

(1) Adjudicative hearing--An evidentiary hearing in a con-
tested case, as provided by Government Code, §2001.051.

(2) Administrative law judge--An individual appointed to
conduct the adjudicative hearing in a contested case.

(3) Appeal--A formal request to the executive director or
board, as applicable under this chapter, to reverse or modify a final
administrative decision by a chief officer or the Medical Board.

(4) [(1)]Board--The Board of Trustees of the Teacher Re-
tirement System of Texas (TRS).

(5) [(2)] Contested case--A proceeding in which the legal
rights, duties, or privileges of a party are to be determined by TRS
[the Teacher Retirement System]after an opportunity for adjudicative
hearing.

(6) [(3)] Executive director--The executive director of
TRS; when [the Teacher Retirement System of Texas. When] the
executive director determines that a need exists, the executive director
at his or her discretion may designate [appoint] a person to accomplish
the duties assigned in this chapter to the executive director.

(7) Final administrative decision--An action, determina-
tion, or decision by a chief officer or the Medical Board, as applicable,
based on review of a person’s request on an administrative basis (i.e.,
without an adjudicative hearing).

(8) Final decision of TRS--A decision that may not be ap-
pealed further within TRS, either because of exhaustion of all oppor-
tunities for appeal within TRS or because of a failure to appeal the
decision further within TRS in the manner provided for in this chap-
ter.

(9) Hearing--The trial-like portion of the contested case
proceeding that is handled by SOAH after referral of a matter by TRS.

(10) Medical board--The medical board appointed by the
TRS board of trustees under Government Code, §825.204.

[(4) Hearing Officer - Any person appointed by the
executive director, or by the State Office of Administrative Hearings
(SOAH), to conduct a contested case hearing. ]

(11) [(5)] Member--A person who is a member, retiree, or
beneficiary of TRS [the Teacher Retirement System].

(12) [(6)] Order--The whole or a part of the final disposi-
tion, whether affirmative, negative, injunctive, or declaratory in form,
of [a hearing officer,] the executive director[,] or the board in a con-
tested case.

(13) [(7)] Party--Each person named or admitted in a con-
tested case.

(14) [(8)] Person--Any natural person or other legal entity.

(15) [(9)] Pleading--A written document that is submitted
by a party, by TRS staff, or by a person seeking to participate in a case
as a party and that requests procedural or substantive relief, makes
claims or allegations, presents legal arguments, or otherwise addresses
matters involved in a contested case. [allegation by the parties or the
Teacher Retirement System of Texas of their or its respective claims.
Pleadings may take the form of applications, petitions, appeal letters,
complaints, briefs, exceptions, replies, motions, notices, or answers.]

(16) SOAH--The State Office of Administrative Hearings.

(17) State Office of Administrative Hearings--The state
agency established by Chapter 2003, Government Code, to serve as
the forum for the conduct of adjudicative hearings.
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(18) Third party respondent or petitioner--A person joined
as an additional party to a proceeding; a party shall be designated as ei-
ther a third party respondent or third party petitioner based on whether
the person opposes the action requested in the petition or supports it.

(19) [(10)] TRS--The Teacher Retirement System of Texas.

(20) [(11)] Trustee--One of the [elected or appointed]
members of [the decision making body defined as]the board.

(21) [(12)]With prejudice--Barring a subsequent contested
case on the same claim, allegation, or cause of action[Final and bind-
ing].

§43.4. Decisions Subject to Review by an Adjudicative Hearing.
A [Any interested] person adversely affected by a final administrative
decision of TRS relating to the pension plan may [shall be entitled
to] appeal the decision and request an adjudicative hearing [of a chief
officer or designee]with regard to the following:

(1) any matter related to a member’s service or disability
retirement, death or survivor benefits, or request for refund of accumu-
lated contributions;

(2) the eligibility of a person for membership in TRS;

(3) the amount of annual compensation credited by TRS;

(4) the amount of deposits or fees required of a member;

(5) any matter involving the granting, purchase, transfer, or
establishment of service credit;

(6) any application for correction of error in the file of a
member, [or]beneficiary, or alternate payee, other than a determination
of whether an order is a qualified domestic relations order;

(7) the cancellation or suspension of retirement, survivor,
or death benefits; or

(8) any other matter affecting eligibility for retirement and
related disability and death benefits or the amount of such benefits
payable under the laws governing TRS.

§43.5. Request for Adjudicative Hearing.
On a matter over which TRS has jurisdiction and authority to grant
relief, a party may appeal a [the] final administrative decision [of a
chief officer or designee] by filing a petition for adjudicative hearing
with the executive director no later than [within] 45 days after [from]
the date the [chief officer’s or designee’s] final administrative decision
is mailed. The petition shall [should] conform to the requirements of
§43.12 of this chapter [title] (relating to Form of Petitions and Other
Pleadings.)

§43.6. Filing of Documents.
All documents relating to any appeal [proceeding] pending or to be in-
stituted before the executive director or the board shall be filed with the
executive director [or hearing officer] at TRS, 1000 Red River Street,
Austin, Texas 78701-2698. If the executive director has docketed an
appeal and referred it to SOAH for an adjudicative hearing, documents
shall be filed with SOAH and a copy provided to the TRS docket clerk
during the time the matter is pending at SOAH.

§43.7. Computation of Time.
In computing any period of time prescribed or allowed by this chapter
[section], by order of the executive director or board, or by any appli-
cable statute, the period shall begin on the day after the act, event, or
default in question, and it shall conclude on the last day of that des-
ignated period, unless the last day [it] is a Saturday, Sunday, or legal
holiday, in which event the period runs until the end of the next day
that[which] is not[neither] a Saturday, Sunday, or[nor] a legal holiday.

§43.8. Extensions.
Unless otherwise provided by statute, the time for filing pleadings or
other documents [any of the documents mentioned in this section] may
be extended, upon the filing of a motion, prior to the expiration of the
applicable period of time, showing that there is good cause for such
extension of time and that the need for the extension is not caused by
the neglect, indifference, or lack of diligence of the party making the
motion. A copy of any such motion shall be served upon all other par-
ties of record to the proceeding contemporaneously with its filing. In
the case of filings that [which] initiate a proceeding or that [which]
are made before an appeal has been referred to SOAH[a hearing offi-
cer has been assigned the matter], the executive director will determine
whether good cause exists and whether an extension should be granted.
In the case of filings made in a proceeding after TRS has referred the
appeal to SOAH [a SOAH hearing officer has been assigned the mat-
ter], rules governing hearings before SOAH will control so long as the
matter is before SOAH. For matters returned by SOAH to TRS, ei-
ther through dismissal from the SOAH docket or through issuance of
a proposal for decision, the executive director may determine whether
good cause exists and whether an extension should be granted. The
executive director is authorized to rule on motions for extensions on
matters directed to the Board if no Board meeting is scheduled before
the expiration of the applicable period of time.

§43.9. Docketing of Adjudicative Hearing, Dismissal, and SOAHAu-
thority.

(a) On an appeal [a matter] over which TRS has jurisdiction
and authority to grant reliefand that otherwise complies with this chap-
ter, the executive director shall assign the petition a TRS docket num-
ber, provide all parties notice of the docket number, and [appoint a
hearing officer or] refer the matter to the State Office of Administra-
tive Hearings [which shall assign an administrative law judge] for an
adjudicative [a] hearing [in accordance with the law and SOAH rules].

(b) The executive director may decline to docket an appeal
[dismiss matters] over which TRS has no jurisdiction or no authority
to grant relief, that is not timely filed, or that otherwise fails to comply
with this chapter. The executive director may also decline to docket a
matter for which a contested case hearing is not required by law or for
which other available procedures are more appropriate. The executive
director’s decision declining to docket an appeal is the final decision
of TRS when the circumstances described in §2001.144, Government
Code, are met. A person may not appeal such decision to the board.

(c) Prior to docketing an appeal, the executive director or his[a]
designee may review the petition [pleadings] filed with TRS to deter-
mine the sufficiency. If the petition does [pleadings do] not materially
comply with this chapter [these rules], the executive director shall re-
turn the petition [pleadings] to the person who filed it [filing them],
along with reasons for the return. The person shall be given a reason-
able time (not to exceed 90 days) to file a corrected petition[pleadings].
If the petition is [pleadings are] not corrected to substantially comply
with this chapter within the time given [the rules], the executive di-
rector may decline to docket the appeal [dismiss the complaint with
prejudice].

(d) When a contested case is referred to SOAH and during the
period of time the case is before SOAH, the adjudicative hearing rules
for SOAH (1 TAC Chapter 155) shall apply unless inconsistent with
applicable statutes or constitutional provisions [be in force and will be
followed should there be any conflict between those rules and these].

(e) A party that files an appeal and causes a matter to be dock-
eted and referred to SOAH shall have the responsibility of prosecuting
the appeal within a reasonable time period. TRS may seek dismissal
with prejudice of an appeal if a responsible party fails to obtain a set-
ting for a hearing on the merits within two years of referral of the
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matter to SOAH[The executive director may dismiss a petition that is
not timely filed in accordance with these rules].

§43.10. Authority to Grant Relief.
At any time before an appeal is referred to SOAH[after the petition
is filed and before the hearing is conducted], the executive director
or, in the matter of certification for disability retirement, the Medi-
cal Board may grant the relief sought by the petitioner and dismiss
[seek dismissal of] the appeal [case], provided that the interest of other
individual parties are not adversely affected. After a matter has been
referred to SOAH, the [The] SOAH administrative law judge[hearing
officer] may dismiss the case from the SOAH docketin accordance with
SOAH rules.

§43.11. Classification of Pleadings.
[Pleadings filed with the executive director shall be appeal letters, no-
tices, applications, appeals, claims, answers, exceptions, replies, mo-
tions, or briefs.] Regardless of any error in the designation of a plead-
ing, it shall be accorded its true status in the proceeding in which it is
filed.

§43.12. Form of Petitions and Other Pleadings.
(a) Petitions, briefs, and other pleadings shall be typewritten or

printed on paper not to exceed 8 1/2 inches by 11 inches with an inside
margin of at least one inch width. Annexed exhibits shall be folded to
the same size. Only one side of the paper shall be used. Reproductions
may be used, provided all copies are clear and permanently legible.

(b) The pleadings shall state their object and shall contain a
concise statement of the supporting facts. The petition appealing a final
administrative decision and requesting [for] an adjudicative hearing
shall specify the action desired from TRS and shall be filed with TRS,
directed to the attention of the executive director.

(c) The original of any pleading filed with TRS shall be signed
in permanent ink by the party filing it or by his authorized representa-
tive. Pleadings shall contain the address and telephone [phone] number
of the party filing the documents or the name, telephone number, fac-
simile number, and business address of counsel.

(d) The original petition for an adjudicative hearing should
also include the name, address, and telephone number of petitioner and
[appellant,] the name, address, telephone number and, if known, the tax
number of any member whose interest or whose beneficiary’s interest
may be involved in the case. The petition should further identify all
persons who may have a material interest in the outcome of the case,
the basis for that interest, and such person’s last known address and
telephone number. If such information is not provided on the original
petition, the executive director, board of trustees, or administrative law
judge [presiding hearing officer] may require submission of such in-
formation before proceeding with the hearing.

(e) Pleadings should be styled: "Petition of (Name of Peti-
tioner)." If a TRS or SOAH docket number has been assigned, plead-
ings shall contain the docket number.

(f) All pleadings shall contain the following:

(1) the name of the party filing the pleading [supporting or
opposing the action of the division head];

(2) a concise statement of the facts relied upon by the party
[appellant];

(3) a request [prayer] stating the type of relief, action, or
order desired by the party [pleader];

(4) a certificate of service conforming to subsection (g) of
this section; and

(5) any other matter required by statute.

(g) Written pleadings other than the original petition should
be served by mail or personal delivery upon all other known parties of
record, and a certification of such service should be submitted with the
original copy of the pleading filed with TRS. If a party is represented
by an attorney, service [Service] may be made upon a party by serving
the [his] attorney of record [in the case]. The following form of certifi-
cation will be sufficient: "I hereby certify that I have this _____ day of
____________________, 20__, [19__] served copies of the foregoing
pleading upon all other parties to this proceeding, by (state the manner
of service). Signature."

(h) A party may object to the form or sufficiency of a pleading
by filing the objections in writing at least 15 days before the hearing
date. If the objections are sustained, the administrative law judge shall
allow a reasonable time for amendment.

§43.13. Filing of Pleadings and Amendments.
(a) Any party to a casemay file answers, amendments to plead-

ings (as permitted by this chapter) [(provided it does not act as a sur-
prise to the opposite party)], and motions that [which] conform to the
requirements of this chapter [section]. Any amendment that [which]
operates as a surprise to any other party may be allowed [granted] only
upon a written motion showing no harm will result. Failure to file an
answer shall in no case result in a default judgement.

(b) The filing of motions, answers, amended pleadings, and
corrected pleadings shall not be permitted to delay any hearing unless
the executive director, board of trustees, or administrative law judge
[presiding hearing officer] determines that such delay is necessary in
order to prevent injustice or to protect the public interest and welfare.

[(c) When a hearing is before a SOAHhearing officer, the rules
for SOAH dealing with this subject shall be in force and will be fol-
lowed should there be any conflict between those rules and these.]

§43.14. Briefs.
Briefs shall conform, where practicable, to the form requirements of
pleadings set out in this chapter [section]. The points involved shall
be concisely stated, the allegations in support of each point shall be
summarized, and the argument and authorities shall be organized and
directed to each point in a concise and logical manner.

§43.15. Motions.
A motion, unless made during a hearing, shall be made in writing,
set forth the relief or order sought, state the[the specific recourse and]
grounds for such relief, and be timely filed with SOAH or TRS, as ap-
plicable. A [the hearing officer. If parties have been designated, a]copy
shall be served [furnished] by the movant on [to] each [applicant, ap-
pellant, and other] party of record. Any reply to the motion shall be
timely filed with SOAH or TRS, as applicable, [the hearing officer]
with a copy served on the movant and other parties of record. Failure
to serve [furnish] copies may be grounds for withholding consideration
of the motions or replies. Unless otherwise directed by the administra-
tive law judge, executive director, or board [hearing officer], motions
based on matters which do not appear of record must be supported by
affidavit. When necessary, [in the judgment of the hearing officer,] a
hearing will be held to consider any motion.

§43.16. Notice of Hearing and Other Action.
(a) Notices of hearing, proposals for decision, and all other

rulings, orders, and actions by SOAH or TRS shall be served upon all
parties or their attorneys of record in person or at their last known ad-
dress by mail. Service by mail is complete upon deposit in the mail,
properly addressed, with postage prepaid. Service may also be accom-
plished by electronic mail or facsimile transmission if all parties agree.
In that case, the sender shall retain [also file] the original of the docu-
ment and file it upon request with the administrative law judge or the
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executive director, as applicable. Upon request, [hearing officer and]
the sender has the burden of proving the date and time of receipt of the
document served by facsimile transmission or electronic mail. Elec-
tronic mail may not be used with documents produced pursuant to a
discovery request. On motion by any party or on its own motion, TRS
may serve notice of a hearing on any person whose interest in the sub-
ject matter will be directly affected by the final decision in the case.

(b) All initial hearing notices shall include the following:

(1) a statement of time, place, and nature of the hearing;

(2) a statement of the legal authority and jurisdiction under
which the hearing is to be held;

(3) a reference to the particular sections of the statutes and
rules involved; and

(4) a short, plain statement of the matters asserted. If TRS
or a [the agency or other] party is unable to state the matters in detail
at the time the notice is served, the initial notice may be limited to a
statement of the issues involved. Thereafter, upon written application
filed not less than ten [five] days before the date set for hearing, a more
definite and detailed statement must be furnished not less than three
days prior to the date set for the hearing.

(c) After service of the initial notice, any party wishing to raise
issues or matters not set forth in the initial notice must do so by filing
a motion which sets forth such issues or matters not less than 30 [10]
days before the date set for hearing. If the motion is granted, the ad-
ministrative law judge [hearing officer] shall give notice, not less than
20 [three] days before the date of hearing, of the additional issues and
matters to be decided in the contested case.

(d) All other notices in a contested case shall set forth only the
additional issues and matters to be decided.

§43.17. Agreements To Be in Writing.
No stipulation or agreement between the parties, their attorneys, or rep-
resentatives, with regard to any matter involved in any proceeding gov-
erned by this chapter, shall be enforced unless it shall have been reduced
to writing and signed by the parties or the representatives authorized by
this chapter [section] to appear for them, or unless it shall have been
dictated into the record by them during the course of a hearing or in-
corporated into an order bearing their written approval. This section
does not limit a party’s ability to waive, modify, or stipulate any right
or privilege afforded by this chapter, unless precluded by law.

§43.18. Motion for Consolidation.
A motion for consolidation of two or more appeals, applications, pe-
titions, or other proceedings shall be in writing, signed by the movant
or[, his] the movant’s attorney [or representative], and filed with SOAH
or TRS, as applicable, [the hearing officer] prior to the date set for
hearing. The motion shall state the number and style of all proceed-
ings sought to be consolidated, and the movant shall file a copy of
the motion in each proceeding. No two or more appeals, applications,
petitions, or other proceedings shall be consolidated or heard jointly
without the consent of all parties to all such proceedings unless the ad-
ministrative law judge or executive director [hearing officer] shall find
that the two or more appeals, applications, petitions, or other proceed-
ings involve common questions of law or fact, or both, and shall further
find that separate hearings would result in unwarranted expense, delay,
or substantial injustice. Special hearings on separate issues may also
be allowed.

§43.19. Additional Parties[Intervention].
(a) Intervention. A [Any interested] person who may be af-

fected by a decision of TRS in the proceeding may file [desiring to

intervene in any proceeding before the board may appear formally be-
fore the board, by filing] a written motion to intervene at least 15 days
in advance of the hearing date. The person may request an opportunity
to [, and it may] present any relevant, material, and proper testimony
and evidence bearing upon the request to intervene. [issues involved
in the particular proceeding. In any proceeding involving notice of less
than 30 days, this time for filing may be modified.]

(b) Joinder of parties. A party may move to join other persons
as parties to the proceeding if they may be affected by a final decision
of TRS. A motion to join other parties shall identify the person by
name, address, and telephone number; shall state the nature of the
other person’s relationship to the proceeding or potential interest in
the proceeding; and shall state why the person is needed for the just
adjudication of the appeal or other grounds for the motion. The motion
shall also state whether joinder of the person is feasible. If the motion
is granted, the person shall be a party to the proceeding.

§43.20. Appearance and Representation [by Attorney].

(a) A party or person seeking to be admitted as a party may
appear at a hearing or prehearing conference in person or by an attor-
ney. A natural person may not be represented by another person who
is not an attorney. An entity other than a natural person that is a party
or that seeks to be admitted as a party may appear through a person
with legal authority to act on behalf of the entity, such as an officer,
director, or trustee, or may be represented by an attorney.

(b) An [Any party may appear and be represented by an] attor-
ney representing a person or party in a proceeding must be authorized
to practice law in the court of highest jurisdiction of any state of the
United States or the District of Columbia. The attorney of record of
any party shall be the attorney who signs the first pleading filed on
behalf of the party or who files with TRS or SOAH a written notice
signed by the party designating the attorney as attorney of record in
the case. An attorney appearing on behalf of a party may be required
to show authority to act for the party. [He or she shall be considered
to have continued as attorney of record to the end of the proceeding
with TRS unless there is a statement to the contrary appearing in the
record.] Nothing in this chapter shall be interpreted to require a party
to the hearing to be represented by counsel.

§43.21. Lead Counsel.

A party represented by more than one attorney in a proceeding [matter
before TRS]may be required to designate a lead counsel who shall have
control in the management of the matter. The administrative law judge,
executive director, or board [hearing officer] may limit the number of
counsel heard on any matter.

§43.23. Powers of the Administrative Law Judge [Hearing Officer].

The presiding administrative law judge [hearing officer] shall have the
authority established by applicable statutes and by the procedural rules
of SOAH, 1 TAC, Chapter 155. Additionally, the administrative law
judge may [to:]

[(1) convene the hearing;]

[(2) administer oaths to all persons presenting testimony;]

[(3) rule on motions;]

[(4) rule on the admissibility of evidence;]

[(5) establish the order of presentation of evidence;]

[(6) examine witnesses;]

[(7) set hearing dates;]

[(8) set prehearing conferences;]
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[(9) issue subpoenas when required to compel the atten-
dance of witnesses, or the production of papers and documents related
to the hearing; ]

(1) [(10)] determine [define] the jurisdiction of TRS con-
cerning the matter under consideration;

(2) determine the scope of the matter referred to SOAH;
and

(3) [(11)] limit testimony to matters [matter] under TRS’s
jurisdiction and to matters referred to SOAH by TRS.[;]

[(12) recess or continue any hearing over which he or she
is presiding from time to time and from place to place; ]

[(13) ensure that information and testimony are introduced
as conveniently and expeditiously as possible without prejudicing any
rights of parties to the proceeding;]

[(14) exercise any other appropriate powers necessary or
convenient to carry out his or her responsibilities; and ]

[(15) to extend the time for the decision date. ]

§43.24. Prehearing Conference and Orders.
(a) The administrative law judge [hearing officer] may hold a

prehearing conference prior to any adjudicative hearing. [The hearing
officer shall set the time and location of the conference and give rea-
sonable notice thereof to all parties. At the discretion of the hearing
officer, persons other than parties may attend prehearing conferences.
At the discretion of the hearing officer, additional prehearing confer-
ences may be scheduled.]

(b) At the prehearing conference or by prehearing conference
order, the administrative law judge may require parties to file and serve
the following in order to expedite the hearing: [The hearing officer may
direct that one or more of the following be transmitted by each party to
all other parties or their representatives and to the hearing officer by a
date established by the hearing officer.]

(1) a list of witnesses the party intends [desires] to have
testify, with a brief narrative summary of their expected testimony;

(2) a written statement of the disputed issues or[for consid-
eration at the hearing];

[(3) a copy of any written statements to be offered at the
hearing; or]

(3) [(4)] a copy of any [other written testimony
or]documentary evidence the party intends to use at the hear-
ing.

(c) Witnesses and proposed documentary [written] evidence
may be added and narrative summaries of expected testimony amended
at the hearing only upon a finding of the administrative law judge [hear-
ing examiner] that good cause existed for failure to serve [exchange]
the additional or amended material by the established date.

(d) At any prehearing conference, or in a [the] prehearing con-
ference order, the administrative law judge [summary, the hearing of-
ficer]:

(1) may obtain stipulations and admissions, and otherwise
identify matters on which there is agreement;

(2) shall identify disputed issues for consideration at the
hearing;

(3) may consider and rule prospectively upon objections to
the introduction into evidence at the hearing on themerits of anywritten
testimony, documents, papers, exhibits, or other materials;

(4) may identify matters of which official notice may be
taken;

(5) may strike issues not material or not relevant, including
issues not within the scope of the matter referred by TRS; and

(6) may consider any other matter that may expedite the
hearing or aid in the disposition of the matter.

(e) A prehearing conference may be held by means of a con-
ference telephone call.

(f) Rulings or decisions made at a [The results of any] prehear-
ing conference shall be summarized in a written order [writing] by the
administrative law judge [hearing officer] and made part of the record.

§43.25. Conduct of Hearing.

(a) A hearing [All hearings] shall be open to the public ex-
cept for parts of any proceeding in which confidential information in
a member’s file may be disclosed. The member may expressly waive
his right to maintain confidentiality of the information before the pro-
ceedings will be opened to the public.

(b) All hearings will be held in Austin, Texas unless all parties
agree to another site.

[(c) The hearing officer shall open the hearing and make a con-
cise statement of its scope and purposes. Once the hearing has begun,
parties or their representatives may be off the record only when the
hearing officer permits. If a discussion off the record is pertinent, the
hearing officer may summarize such discussion for the record. Appear-
ances are to be entered on the record by all parties, their attorneys, or
representatives, and any person who may testify during the proceed-
ings. All persons present who may testify will then be placed under
oath. Thereafter, parties may make motions or opening statements.]

(c) [(d)] The petitioner has the burden of proving by a prepon-
derance of the evidence that the relief sought in the petition should be
granted. The petitioner shall present his or her direct case first at hear-
ing. [Following opening statements, if any, by both sides, the petitioner
shall be directed to proceed with his or her direct case.]

(d) [(e)] Where the proceeding is initiated at the executive di-
rector’s or the board’s own call, or where several proceedings are heard
on a consolidated record, the administrative law judge [officer] shall
designate who shall open and close and at what stage intervenors or
other parties shall be permitted to offer evidence.

[(f) Opportunity for cross-examination and presentation of a
direct case shall be afforded all parties of record. After all parties have
completed the presentation of their evidence, and been afforded the
opportunity to cross-examine the opposition witnesses, closing state-
ments may be allowed. The petitioner shall be entitled to open and
close. ]

(e) [(g)] The administrative law judge [hearing officer] may
[also] call upon any party or staff of TRS for further material or relevant
evidence upon any issue before the issuance of a proposal for decision;
however, no such evidence shall be allowed into the record without an
opportunity for inspection, cross-examination, and rebuttal by the other
interested parties.

[(h) During any part of the direct or cross-examination of a
witness, the hearing officer may ask the witness questions.]

(f) [(i)] At the request of a party, the administrative law judge
[hearing officer] shall order the witnesses excluded so that they cannot
hear the testimony of other witnesses[, and the hearing officer may
make the order of its own motion]. This section does not authorize
exclusion of a party.
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(g) During the hearing, formal exceptions to rulings of the
administrative law judge are not required. It shall be sufficient that
a party, at the time of any ruling is made or sought, shall make known
to the administrative law judge the action sought.

§43.26. General Admissibility.
(a) Irrelevant, immaterial, or unduly repetitious evidence shall

be excluded. The rules of evidence as applied in nonjury civil cases
in the district courts of Texas shall be followed. When necessary to
ascertain facts not reasonably susceptible of proof under those rules,
evidence not admissible thereunder may be admitted, except where pre-
cluded by statute, if it is of a type commonly relied upon by a reason-
ably prudent person in the conduct of the person’s [their] affairs. The
administrative law judge [hearing officer] shall give effect to the rules
of privilege recognized by law.

(b) When testimony is excluded by ruling of the administrative
law judge [hearing officer], the party offering such evidence shall be
permitted tomake an offer of proof by dictating or submitting in writing
the substance of the proposed testimony prior to the conclusion of the
hearing. Such offer of proof shall be sufficient to preserve the point for
review. The administrative law judge [presiding hearing officer] may
ask questions of the witness as he or she deems necessary to satisfy
himself or herself that the witness would testify as presented in the
offer of proof.

§43.27. Exhibits.
(a) Exhibits of documentary character shall be of a size which

will not unduly encumber the files and records of TRS and whenever
practicable, shall conform to the requirements set forth in §43.12 of this
chapter [title](relating to Forms of Petitions andOther Pleadings). [The
first page of the exhibit shall contain a statement of what the exhibit
purports to show. Exhibits shall be limited to facts material and relevant
to the issues involved in a particular proceeding.]

(b) The original of each exhibit offered shall be tendered to the
court reporter or administrative law judge [clerk] for identification; one
copy shall be furnished to the administrative law judge [presiding hear-
ing officer] and one copy to each other party of record or his attorney
of record.

(c) In the event an exhibit has been identified, objected to, and
excluded, the administrative law judge [presiding hearing officer] shall
determine whether the party offering the exhibit withdraws the offer,
and if so, permit the return of the exhibit to that party. If the excluded
exhibit is not withdrawn, it shall be given an exhibit number for iden-
tification, shall be endorsed by the administrative law judge [hearing
officer] with the [his] ruling, and shall be included in the record for the
purpose only of preserving the exception.

(d) Unless specifically permitted by the administrative law
judge, [hearing officer] no exhibit will be permitted to be filed in
any proceeding after the conclusion of the hearing. In the event the
administrative law judge [hearing officer] allows an exhibit to be filed
after the conclusion of a hearing, copies of the late-filed exhibit shall
be served on all parties of record.

§43.28. Pre-filed Direct [Admissibility of Prepared] Testimony in
Disability Appeal Proceedings.

(a) In a contested case concerning Medical Board denial of
certification of disability or a finding that a disability retiree is no
longer mentally or physically incapacitated from the performance of
duty, all testimony and other evidence, including medical or employ-
ment records, that the petitioner intends to offer in petitioner’s direct
case shall be pre-filed at least 90 days before the date of the hearing on
the merits. Testimony shall include all expert and fact witnesses, in-
cluding that of a petitioner who intends to testify. In order to avoid any
unnecessary expense and time associated with adjudicative hearings

and in accordance with Government Code, Section 824.303, which re-
quires Medical Board certification in order for a person to be retired,
TRS staff shall be given adequate opportunity to present such infor-
mation to the Medical Board for consideration before the hearing on
the merits. If, upon consideration of the information petitioner intends
to offer at hearing, the Medical Board certifies the person as disabled,
TRS staff or petitioner may move for dismissal of the appeal. If, how-
ever, the Medical Board does not certify the person as disabled, the
petitioner may continue to prosecute the appeal as previously dock-
eted and referred to SOAH. The petitioner shall not be permitted to
introduce direct testimony and evidence that has not been pre-filed
and made available to the Medical Board for consideration.

(b) [When a proceeding will be expedited and the interests
of the parties will not be prejudiced substantially, evidence may be re-
ceived in written form.] The pre-filed [prepared] testimony of a witness
upon direct examination shall be in [, either in a narrative or] question
and answer form. The qualifications of an expert witness shall be de-
scribed in question and answer testimony or by attachment of a resume
as an exhibit to the testimony. Pre-filed testimony of a witness may
be offered into the record by a party during its direct case. The tes-
timony shall not be admitted into the hearing record in whole or in
part unless the witness is available at the hearing on the merits and,
upon being sworn, identifies the pre-filed testimony as a true and accu-
rate record of what his or her testimony would be if the witness were
testifying orally. A witness may be given an opportunity to correct
errors. After calling the witness and authenticating the testimony in
this manner, a party may offer the testimony into the record. Pre-filed
testimony is subject to the rules of evidence, including objections or
motions to strike when such testimony is offered, as if the testimony
were presented orally at a hearing. Such testimony, if admitted, may
be incorporated in the record as if read or received as an exhibit. [, upon
the witness’s being sworn and identifying the same as a true and accu-
rate record of what his testimony would be if he were to testify orally.]
The witness shall be subject to cross-examination by other parties after
the admission of the pre-filed testimony in whole or in part, and the
party offering the testimony may conduct re-direct examination of the
witness at the conclusion of cross-examination. [and his/her prepared
testimony shall be subject to being stricken either in whole or in part.]

(c) Pre-filed documentary evidence other than testimony of
witnesses may be offered into the record by a party during its direct
case. All pre-filed documentary evidence is subject to the rules of
evidence.

§43.29. Limit on Number of Witnesses.
The administrative law judge [hearing officer] shall have the right in
any proceeding to limit the number of witnesses whose testimony is
merely cumulative.

§43.33. Failure to Appear.
The petitioner [Except for good cause and extenuating circumstances,
the appellant] or the petitioner’s attorney [his authorized representa-
tive] shall appear at the hearing. Failure to so appear may be grounds
for withholding consideration of a matter, denial of the appeal with or
[matter] without prejudice, or dismissal of the appeal. However, no
default judgment may be taken against a third party petitioner or re-
spondent for failure to appear.

§43.34. Conduct and Decorum at Hearing.
Every [party, authorized representative, witness, or other] participant
in the proceedings shall conduct himself with proper dignity, courtesy,
and respect for SOAH, TRS, [the parties, witnesses, and] all other par-
ticipants, and all other persons attending the proceedings. TRS or
SOAH may take such action as appropriate and necessary to enforce
this rule. [Disorderly conduct will not be tolerated. Attorneys must
conform to the standards of ethical behavior required by the Code of
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Professional Responsibility of the State Bar of Texas. In a matter heard
by a hearing officer, violation of this section shall be sufficient cause for
the officer to recess the hearing and to request that TRS take appropri-
ate action. TRS may deny the offending person the right to participate
further in the proceeding for such period of time and under such con-
ditions as may be just and reasonable or may take such other action as
it deems just and reasonable.]

§43.35. Official Notice.
Official notice may be taken of all facts judicially cognizable. In addi-
tion, official notice may be taken of generally recognizable facts within
the specialized [special] knowledge of TRS [the agency]. All parties
shall be notified either before or during the hearing, or by reference in
preliminary reports, drafts of orders, or otherwise, of any material offi-
cially noticed, including any staff memoranda or data. All parties will
be afforded an opportunity to contest the material so noticed.

§43.36. Ex Parte Consultations.
Unless required for the disposition of ex parte matters authorized by
law, the executive director, the administrative law judge [any hearing
officer], and any member of the board [Board of Trustees] who may
render a decision that may become final under this chapter [Chapter]
or make findings of fact and conclusions of law in a contested case may
not communicate, directly or indirectly, in connection with any issue
of fact or law with any agency, person, party, or their representatives,
except on notice and opportunity for all parties to participate. To the
extent permitted by law, the executive director, the administrative law
judge [any hearing officer], and any member of the board [Board of
Trustees] who may render a decision that may become final under this
chapter [Chapter] or make findings of fact and conclusions of law in
a contested case, may communicate ex parte with employees of TRS
who have not participated in any hearing in the case for the purpose of
utilizing the special skills or knowledge of TRS [the agency] and its
staff in evaluating the evidence.

§43.37. Recording of the Hearing; Certified Language Interpreter.
(a) A record of a hearing or prehearing conference shall be

made in a manner consistent with the purpose of 1 TAC, §155.43.
Because of the nature of TRS proceedings and the expense of steno-
graphic recordings and transcripts, it is the policy of TRS to rely on a
audio or video recording as the official record of the proceeding, re-
gardless of the anticipated length of the hearing.

(b) TRS may assess the cost of preparation of a stenographic
recording or transcript against a party requesting such, or against other
parties as appropriate. Cost of a transcript copy ordered by a party shall
be paid by that party. TRS may require a deposit or full payment of the
estimated costs by a party against whom costs have been assessed in
advance of arranging for a court reporter to be present at the hearing
or in advance of preparation of the transcript. If no party requests
stenographic recording of a proceeding or preparation of a transcript
by a court reporter but the administrative law judge so requires, TRS
may assess the cost to one or more parties or may request that TRS
not be required to bear the costs.

(c) In the alternative to a stenographic recording or transcript
prepared by a court reporter, TRS may prepare a transcript from a
video or audio tape of the proceeding. The transcript prepared by TRS
may be considered the official record of the proceeding. TRS may
obtain the official audio or video recording from SOAH for purposes
of preparing the transcript. A party who objects to a TRS-prepared
transcript and requests that proceedings be stenographically recorded
or transcribed by a court reporter may be required to pay the costs of
such recording and transcription.

(d) A stenographic reporter shall recognize that TRS may
print and distribute additional copies of the transcript as necessary

to conduct its business and shall maintain the confidentiality of
information presented at hearing.

(e) A party who desires the services of a certified language
interpreter for any part of the contested case proceedings is responsible
for arranging for the interpreter and paying for the services.

§43.38. Dismissal without Hearing.

(a) The administrative law judge [hearing officer] may con-
sider [entertain] motions for dismissal from the SOAH docket without
a hearing and recommend dismissal with or without prejudice for any
of the following reasons:[.]

(1) failure to prosecute a claim;

(2) unnecessary duplication of proceedings or res judicata;

(3) withdrawal or voluntary dismissal of appeal;

(4) moot questions,[ or] obsolete petitions, or laches;

(5) lack of jurisdiction; or

(6) failure to comply with §43.12 of this chapter [title] (re-
lating to Form of Petitions and Other Pleadings) or other applicable
sections.

(b) The administrative law judge [hearing officer] shall dis-
missfrom the SOAH docket and recommend dismissal by TRS of the
appeal of a petitioner [any person who has filed written notice of the
appeal but] who has defaulted by:

(1) failing to [personally] appear at the hearing [if the ap-
pellant is not represented by any attorney at law unless such appearance
is waived by agreement of all the parties]; or

[(2) failing to personally appear at the hearing if the ap-
pellant is represented by an attorney at law unless the appellant gives
notice at least 10 days prior to the date of the hearing that the appellant
will not personally appear and such appearance is waived by agreement
of all parties; or]

(2) [(3)] failing to request a hearing or take some other ac-
tion specified by the administrative law judge [hearing officer] within
30 days after notice is mailed of intention to dismiss the claim.

(c) For good cause, the executive director may permit rein-
statement of a dismissed appeal.

§43.39. Summary Disposition [Judgment].

(a) A party may move with or without supporting affidavits for
a summary disposition [judgement] any time after an appeal has been
referred to SOAH [a petition has been filed]. The motion for summary
disposition [judgement] shall specify the grounds for resolving the ap-
peal without an evidentiary hearing [for which the judgement should
be rendered]. The motion and any supporting affidavits shall be filed
and served at least 25 [15] days before the time specified for the hearing
[which must be arranged with the hearing officer]. The motion may be
granted [judgement sought will be rendered] if the pleadings, discov-
ery, affidavits, stipulation of the parties, and authenticated or certified
public records submitted in support of the motion[on file at the time of
the hearing]show that there is no genuine issue as to any material fact
and the moving party is entitled to summary disposition [judgment] as
a matter of law on the issues expressly set out in the motion [or in an
answer or other response].

(b) A proposal for decision by the administrative law judge
recommending summary disposition is subject to exceptions in the
same manner as a proposal for decision issued after an evidentiary
hearing.[party adversely affected by a summary judgment decisionmay
appeal the decision to the board of trustees provided written notice of
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appeal is filed with the executive director within 10 days after the de-
cision is issued. If no such notice of appeal is timely filed, the decision
rendered in the summary judgement proceeding shall be the final deci-
sion of TRS.]

§43.40. The Record.

The record in a contested case shall include the items identified in Gov-
ernment Code, §2001.060.[:]

[(1) all pleadings, motions, and intermediate rulings;]

[(2) evidence received or considered;]

[(3) a statement of matters officially noticed;]

[(4) rulings and objections made on questions and offers of
proof;]

[(5) proposed findings, exceptions, and briefs;]

[(6) any decision, opinion, or report by the officer presiding
at the hearing;]

[(7) all staff memoranda or data submitted to or considered
by the hearing examiner or trustees of TRS who are involved in making
the decision; and]

[(8) summaries of the results of any prehearing conferences
held in connection with the case.]

§43.41. Findings of Fact.

Findings of fact shall be based exclusively on the evidence admitted in
accordance with applicable rules and statutes and on matters officially
noticed.

§43.42. Reopening of Hearing.

Upon motion of any party or upon the order of the administrative law
judge [motion of the hearing officer,] the hearing may be reopened for
good cause at any time before the proposal for decision is issued [a
decision is rendered]. After issuance of a proposal for decision, the
executive director (for decisions pending before the executive director)
or board may order the hearing reopened for good cause at any time
before a decision is made. If the hearing is ordered to be reopened, the
executive director or the board, as applicable, shall remand the matter
to SOAH for additional hearing and recommendation.

§43.43. Subpoenas and Commissions.

(a) The issuance of a subpoena [subpoenas] in any proceeding
shall be governed by theAdministrative Procedure [and Texas Register]
Act, [(Texas]Government Code, §2001.089. Upon a written request by
a party showing good cause and payment of required fees, or upon the
request [motion] of the executive director, board of trustees, or adminis-
trative law judge [presiding hearing officer], TRSmay issue a subpoena
[subpoenas] addressed to the sheriff or a constable to require the [that]
attendance of witnesses or [and] the production of books, records, pa-
pers, or other objects as may be necessary and proper for the purposes
of a hearing.

(b) The issuance of a commission in any proceeding shall be
governed by the Administrative Procedure Act, Government Code,
§2001.094. Upon a written motion of a party and payment of required
fees, or on the request of the administrative law judge, the executive di-
rector, or the board of trustees, TRS may issue a commission addressed
to the officers authorized by statute to take a deposition, requiring that
the deposition of a witness be taken. [Motions for subpoenas to com-
pel the production of books, papers, accounts, or documents shall be
addressed to TRS, shall be verified, and shall state as specifically as
possible the books, papers, accounts, or documents desired and the ma-
terial and relevant facts to be proved by them. If the matter sought is

relevant, material, and necessary and will not result in harassment, im-
position, or undue inconvenience or expense to the party to be required
to produce the same, the executive secretary or the hearing officer may
issue a subpoena compelling the production of books, papers, accounts,
or documents as deemed necessary.]

(c) Subpoenas and commissions shall be issued by the execu-
tive director only after a [showing of good cause and] deposit of sums
sufficient to ensure [insure] payment of expenses incident to the sub-
poenas. Payment [Service of subpoenas and payment] of witness fees
shall be made in the manner prescribed in the Administrative Procedure
[and Texas Register] Act, Government Code, §2001.103.

§43.44. Discovery[, Entry on Property; Use of Reports and State-
ments ].

[(a)] Parties may obtain discovery under 1 TAC §155.31.
[Upon motion of any party and upon notice to all other parties, and
subject to such limitations of the kind provided for discovery under
the Rules of Civil Procedure, TRS may order any party: ]

[(1) to produce and permit the inspection and copying or
photographing by or on behalf of the moving party any of the follow-
ing which are in his possession, custody, or control: any designated
documents, papers, books, accounts, letters, photographs, objects, or
tangible things, not privileged, which constitute or contain, or are rea-
sonably calculated to lead to the discovery of, evidence material to any
matter involved in the action; and ]

[(2) to permit entry upon designated land or other property
in his possession or control for the purpose of inspecting, measuring,
surveying, or photographing the property or any designated object or
operation thereon which may be material to any matter involved in the
action. ]

[(b) The order shall specify the time, place, and manner of
making the inspection, measurement, or survey and taking the copies
and photographs and may prescribe such terms and conditions as are
just.]

[(c) The identity and location of any potential party or witness
may be obtained from any communication or other paper in the posses-
sion, custody, or control of a party, and any party may be required to
produce and permit the inspection and copying of the reports, includ-
ing factual observations and opinions, of an expert who will be called
as a witness. Provided, that the rights therein granted shall not extend
to other written statements of witnesses or other written communica-
tions passing between agents or representatives or the employees of any
party to the suit or to other communications between any party and his
agents, representatives, or other employees, where made subsequent to
the occurrence or transaction upon which the suit is based, and made
in connection with the prosecution, investigation, or defense of such
claim or the circumstances out of which same has arisen.]

[(d) Any person, whether or not a party, shall be entitled to
obtain, upon request, a copy of any statement he has previously made
concerning the action or its subject matter and which is in the posses-
sion, custody, or control of any party. If the request is refused, the per-
son may move for an agency order under this section. For the purpose
of this paragraph, a statement previously made is a written statement
signed or otherwise adopted or approved by the person making it, or
a stenographic, mechanical, electrical, or other recording, or a tran-
scription thereof, which is a substantially verbatim recital of an oral
statement by the person making it and contemporaneously recorded.]

§43.45. Proposals for Decision, Exceptions, [Final Decisions] and
Appeals to the Board of Trustees.

(a) The [hearing officer or] administrative law judge shall issue
a proposal for decision withproposed conclusions of law and findings
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of fact [and/or a proposal for decision] in accordance with Government
Code,Chapter 2001[, of the Government Code] and 1 TAC §155.59.

(b) Exceptions to the proposal for decision [SOAH’s proposed
final decision] shall be filed with TRS, directed to the attention of the
executive director, within 15 days of the date the proposal for [proposed
final] decision was issued. Replies to any exception shall be filed with
TRS within 15 days of the date the exception is filed. Exceptions shall
state with specificity any error of fact or law alleged to have been made
by the administrative law judge, [hearing officer] and specific refer-
ences shall be given to exhibit numbers and pages and to [exhibits or]
testimony where supporting evidence is found. References to testi-
mony shall include the witness name and transcript page and line, if a
transcript was prepared; if no transcript was prepared, testimony shall
be identified at least by witness name, as well as any other means that
may assist in verifying assertions regarding the testimony.

(c) The executive director shall [then] render a decision in the
proceeding, except that in a proceeding relating to eligibility for dis-
ability retirement, the board of trustees shall render a decision fol-
lowing issuance of a proposal for decision[each case]. The execu-
tive director or the board of trustees may accept or modify the pro-
posedconclusions of law or proposed[,]findings of fact or may vacate
or modify an order issued by an administrative law judge in the man-
ner set forth in subsection (f) of this section.[, and/or proposal for de-
cision under the circumstances set out in Section 2001.058 of theGov-
ernment Code or a fiduciary responsibility as a trustee of the TRS Trust
established in the Texas Constitution.] If changes are made, the deci-
sion[executive director] shall state in writing the specific reason and
legal basis for each change. A copy of the decision shall be served on
the parties [by the executive director].

(d) Any party adversely affected by a decision of the executive
director in a docketed appeal[, other than the Teacher Retirement Sys-
tem of Texas (TRS),] may appeal the decision to the board of trustees,
unless by statute or other rule the decision of the executive director is
the final decision of TRS. Written[provided that a written] notice of ap-
peal must be [is] filed with the executive director no later than[within]
20 days after the decision of the executive director is served. [If no such
notice of appeal is timely filed, the decision of the executive director
shall be the decision of TRS.] If notice of appeal is timely filed, the
decision of the executive director shall serve as a proposal for decision
to [for a hearing before] the board.

(e) If a decision of the executive director is appealed, the par-
ties may file additional exceptions or briefs and replies if the executive
director modified the administrative law judge’s [hearing officer’s pro-
posal or the] proposed findings of fact or conclusions of law. Additional
exceptions or briefs must be filed and served at the same time as the no-
tice of appeal. Replies shall be filed and served within 15 days of the
filing of the notice of appeal and exceptions or briefs. The executive
director may modify the filing deadlines.

(f) The final decision [by the board of trustees] in an appeal
shall be based upon the existing record in the case. The board of
trustees or the executive director, as applicable,may change a proposed
finding of fact or conclusion of law made by the administrative law
judge, or may vacate or modify an order issued by the administrative
law judge,[the proposal for decision] only, if the board or executive di-
rector determines:

(1) that the administrative law judge did not properly apply
or interpret applicable law, agency rules, written policies provided to
the administrative law judge, or prior administrative decisions;

(2) that a prior administrative decision on which the admin-
istrative law judge relied is incorrect or should be changed; or

(3) that a technical error in a finding of fact should be
changed; or

(4) that the change is pursuant to [needed based on] a fidu-
ciary responsibility [as a trustee of the TRS Trust established in the
Texas Constitution].

(g) An administrative decision of TRS staff, a decision by the
Medical Board, or a decision by the executive director is the final
decision of TRS unless a party exhausts any right to appeal a matter
to the board of trustees.

§43.46. Rehearings.

(a) A decision of the executive director is the final decision of
TRS when, under applicable law or rule, the decision is not subject to
appeal to the board and when the circumstances described in Govern-
ment Code, §2001.144, are met.

(b) A decision by the board of trustees in a contested case is
the final decision of TRS when the circumstances described in Gov-
ernment Code, §2001.144, are met.

(c) [(a)] A party adversely affected by a [final] decision that
may be the final decision of TRS may [in a case must] file a motion
for rehearing with TRS, not later than the 20th day after the date on
which the party or party’s attorney of record is notified of the decision
or order that may become final under Government Code, §2001.144.
A party or attorney of record notified by mail is presumed to have
been notified on the third day after the date on which the notice is
mailed. Any motion for rehearing shall be directed to the attention
of the executive director and served on all parties. A timely motion
for rehearing is a prerequisite to an appeal in a contested case under
Government Code, §2001.145, if an appeal is otherwise permitted by
law[by the executive director or the decision or order of the board of
trustees when an appeal to the board is made].

(d) [(b)] A reply to the motion for rehearing must be filed with
TRS not later than the 30th day after the date on which the party or
party’s attorney of record is notified of [as required by Chapter 2001
of the Government Code concerning] the decision or order that may
become final under Government Code, §2001.144.

(e) [(c)] The board of trustees, or the executive director if the
motion for rehearing concerns a decision of the executive director that
may not be appealed to the board, [executive director] shall act on
a motion for rehearing not later than the 45th day after the date on
which the party or party’s attorney of record is notified of[as required
by Chapter 2001 of the Government Code concerning] the decision or
order that may become final. If the motion is not acted on within the
time specified, [or] the motion is overruled by operation of law.

[(d) A party or attorney of record notified by mail is presumed
to have been notified on the date on which the notice is mailed. ]

(f) The board of trustees may rule on a motion for rehearing
in the manner provided for in Government Code, §2001.146.

(g) The executive director may by written order extend the
time for filing a motion or reply or for TRS to take action on a motion
for rehearing, in accordance with Government Code, §2001.146.

§43.47. Procedures Not Otherwise Provided.

If, in connection with any hearing, the executive director or [and] the
administrative law judge determines [hearing officer determine] that
there are no statutes or other applicable rules resolving particular pro-
cedural questions in the proceedings, [then before the agency, the exec-
utive director will direct] the parties shall [to] follow procedures con-
sistent with the purpose of this chapter[these sections].
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This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206354
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 19, 2002
For further information, please call: (512) 542-6115

♦ ♦ ♦
CHAPTER 43. ADJUDICATIVE HEARINGS
34 TAC §§43.30 - 43.32, 43.37
(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of
the Teacher Retirement System of Texas or in the Texas Register office,
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin.)

The Teacher Retirement System of Texas (TRS) proposes the
repeal of §43.30 concerning exceptions; §43.31 concerning oral
argument; §43.32 concerning appearance; and §43.37 concern-
ing reporters and transcripts. A proposed new §43.37 concern-
ing recording of the hearing and the use of a certified language
interpreter is being simultaneously proposed in this issue of the
Texas Register.
This proposal is part of the review process by TRS of all the
Rules in compliance with the Government Code §2001.039 and
Senate Bill 178, §1.11(c) of Acts 1999, 76th Legislature, Chap-
ter 1499. This is the second comprehensive review of TRS rules
and it is being conducted within the four-year period following the
initial comprehensive review. The review process will include, as
a minimum, an assessment by TRS as to whether the reasons
for adopting or readopting the rules continue to exist. These sec-
tions and others have been previously reviewed in an open meet-
ing by the TRS Policy Committee. These sections and others
are being posted for comments regarding whether the reasons
for adopting the rules continue to exist.
The proposed repeal of §§43.30-43.32 and §43.37 are proposed
because the reason for originally adopting the sections no longer
exist due to the reorganization of the content of these sections
into other sections in this chapter or due to the fact that the rules
of SOAH adequately address the subject matter of these sec-
tions.
Ronnie Jung, Deputy Director, has determined that for each year
of the first five years the repeals will be in effect, there will be no
fiscal implications to state or local governments as a result of
enforcing or administering the repeals.
Mr. Jung, Deputy Director, has also determined that the public
benefit of the repeals will be clarification of applicable contested
case procedures, greater coordination with the rules of SOAH as
recently amended, and more efficient procedures. He has also
determined that there generally will be no anticipated economic
cost to the public, small businesses, or to the persons who are
required to comply with the repeals as proposed for each year of
the first five years the repeals will be in effect

Comments may be submitted to Charles L. Dunlap, Executive
Director, 1000 Red River, Austin, Texas 78701.
The repeals are proposed under the Government Code, Chapter
825, §825.102, which authorizes the Board of Trustees of the
Teacher Retirement System to adopt rules for the administration
of the funds of the retirement system and for the transaction of
the business of the Board.
No other laws are affected by these proposed changes.
§43.30. Exceptions.
§43.31. Oral Argument.
§43.32. Appearance.
§43.37. Reporters and Transcript.
This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206353
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 19, 2002
For further information, please call: (512) 542-6115

♦ ♦ ♦
CHAPTER 47. QUALIFIED DOMESTIC
RELATIONS ORDERS
34 TAC §§47.1, 47.2, 47.4 - 47.10, 47.13, 47.15, 47.17
The Teacher Retirement System of Texas (TRS) proposes
amendments to §47.1 concerning payments by TRS; §47.2
concerning submission of orders; §47.4 concerning payment
pursuant to qualified orders; §47.5 concerning orders not
qualified; §47.6 concerning appeal of notice that order is
not qualified; §47.7 concerning submission of order; §47.8
concerning orders affecting optional retirement program; §47.9
concerning orders affecting benefits from more than one public
retirement system; §47.10 concerning determination of whether
an order is a qualified domestic relations order; §47.13 con-
cerning benefits resulting from resumption of membership and
reinstatement of service credit; §47.15 concerning death of an
alternate payee; and §47.17 concerning calculation for alternate
payee benefits before a member’s benefit begins.
This proposal is part of the review process by TRS of all the
Rules in compliance with the Government Code §2001.039 and
Senate Bill 178, §1.11(c) of Acts 1999, 76th Legislature, Chap-
ter 1499. This is the second comprehensive review of TRS rules
and it is being conducted within the four-year period following the
initial comprehensive review. The review process will include, as
a minimum, an assessment by TRS as to whether the reasons
for adopting or readopting the rules continue to exist. These sec-
tions and others have been previously reviewed in an open meet-
ing by the TRS Policy Committee. These sections and others
are being posted for comments regarding whether the reasons
for adopting the rules continue to exist.
The proposed amendments to §47.1 reflect that a determination
that an order is a qualified domestic relations order (QDRO) may
be affected if a court withdraws or supersedes the order. The
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proposed amendments to §47.6 clarify that a determination that
an order is not qualified is a final decision by TRS and delete
language that could be interpreted as purporting to authorize
an appeal. The proposed amendments to §47.7 clarify that a
party to a QDRO is required to submit a certified copy of any
amendments to the order for TRS review. The proposed amend-
ments to §47.9 clarify TRS’s responsibilities relating to an order
affecting benefits payable by both TRS and another public re-
tirement system. The proposed amendments to §47.10 make
minor stylistic changes and also include a reference to applica-
ble provisions of the Internal Revenue Code relating to qualified
plans and QDROs. The proposed amendments to §47.15 clar-
ify that when an alternate payee begins to receive payments in
lieu of benefits awarded under a QDRO under applicable law,
upon the death of the alternate payee there is no reversion of
the alternate payee’s interest to the TRS participant. This is nec-
essary to expressly clarify that because the payment to the al-
ternate payee is the actuarial equivalent of the benefit awarded
under the QDRO, a corresponding permanent actuarial reduc-
tion to the payment to the participant is required. The proposed
amendments to §47.17 clarify and provide greater detail for cal-
culation of alternate payee benefits before a member’s benefits
begins. The amendments address calculation of payments if the
member is participating in the Deferred Retirement Option Plan
(DROP), and they also update various benefit options to reflect
statutory changes to those options. They add a reference to rel-
evant QDRO provisions of the Internal Revenue Code applicable
to qualified plans. The proposed amendments to §§47.2, 47.4,
47.5 and 47.13 reflect minor wording and stylistic changes.
Ronnie Jung, Deputy Director, has determined that for each year
of the first five years the section as amended will be in effect,
there will be no fiscal implications to state or local governments
as a result of enforcing or administering the section.
Mr. Jung, Deputy Director, has also determined that the pub-
lic benefit will be clarification of procedures relating to qualified
domestic relations orders and payments under such orders. He
has also determined that there will be no anticipated economic
cost to the public, small businesses, or to the persons who are
required to comply with the sections as proposed for each year
of the first five years the proposals will be in effect.
Comments may be submitted to Charles L. Dunlap, Executive
Director, 1000 Red River, Austin, Texas 78701.
The amendments are proposed under the Government Code,
Chapter 825, §825.102, which authorizes the Board of Trustees
of the Teacher Retirement System to adopt rules for the admin-
istration of the funds of the retirement system and for the trans-
action of the business of the Board, as well as under Govern-
ment Code, Chapter 804, §§804.003 and 804.005 authorizing
the adoption of rules relating to qualified domestic relations or-
ders. The amendments also are proposed in conjunction with
26 United States Code §414(p) relating to QDROs and qualified
plans.
In addition the following laws are affected by these proposed
changes: Government Code §821.005, Government Code
§825.506, Government Code §804.101, Government Code
§824.402, Government Code §824.404, Government Code
§824.803, and Government Code §824.804.
§47.1. Payments by TRS.

The Teacher Retirement System of Texas (TRS) will make payment of
retirement or survivor benefits or of refunded contributions only as di-
rected by statute or by a qualified domestic relations order (QDRO).

After TRS determines that an order is a QDRO, TRS shall make pay-
ments to the alternate payee as directed by the QDRO, unless TRS
receives a certified copy of an order from a court of competent juris-
diction that withdraws or supercedes the previous order.

§47.2. Submission of Orders.
A person who wishes to have TRS[the Teacher Retirement System of
Texas (TRS)] review a domestic relations order to determine whether
it is a QDRO [qualified domestic relations order] for the purpose of
receiving TRS benefits or payments shall submit a copy of a signed
domestic relations order to TRS. The copy shall be certified by the clerk
of the court that entered the order. TRS shall not make a determination
for orders not yet entered by the court.

§47.4. Payment Pursuant to Qualified Orders.
If the order is determined to be a QDRO [qualified domestic relations
order], TRS shall, subject to the limitations of this chapter, pay benefits
in accordance with the order at the time of distribution of benefits or
withdrawn contributions to a member. Any determination that an order
is a QDRO [qualified domestic relations order] is voidable or subject
to modification if TRS determines that the provisions of the order have
been changed or that circumstances relevant to the determination have
changed.

§47.5. Orders Not Qualified.
The executive director or the executive director’s designee shall pro-
vide a written notice of any determination that an order is not a QDRO
[qualified domestic relations order]. The notice shall identify the pro-
visions of the order that do not meet the requirements of applicable
statutes or rules and shall explain how the provisions do not meet ap-
plicable requirements.

§47.6. Determination [Appeal of Notice] That AnOrder Is Not Qual-
ified Is Final
Adetermination by the executive director or the executive director’s de-
signee that an order is not a QDRO is a final decision by TRS [qualified
domestic relations order may be appealed directly to a district court of
Travis County]. No appeal to the board of trustees of TRS[the Teacher
Retirement System of Texas] is authorized[required prior to the appeal
to a district court]. However, a party adversely affected by a determi-
nation of the executive director or the designee must file a motion for
reconsideration with the executive director no later than 20 days after
the date such determination is rendered if the party wishes to contest
the determination [as a prerequisite to an appeal to a district court].

§47.7. Submission of Amended Order.
If a court amends an order that TRS has determined to be a QDRO[so
that it may be a qualified domestic relations order], the member or re-
tiree or alternate payee shall [should] submit a certified copy of the
amended order to TRS. TRS shall review any amended order that it re-
ceives according to the same rules applicable to all other orders.

§47.8. Orders Affecting Optional Retirement Program.
A member or retiree or any [an] alternate payee should submit an or-
der affecting benefits payable under the Optional Retirement Program
(ORP) to the applicable carrier and not to TRS, unless the order also af-
fects benefits payable by TRS, in which case a copy of the order should
be submitted both to the applicable carrier and to TRS.

§47.9. Orders Affecting Benefits from More Than One Public Retire-
ment System.
[If an order affects benefits payable under more than one public re-
tirement system, the member or retiree or any alternate payee should
submit the order to each public retirement system for review. Each
system’s determination of whether the order is a qualified domestic re-
lations order shall affect only benefits payable by that system.] If TRS
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receives [determines that] an order that affects benefits payable under
TRS and another public retirement system, TRS shall determine if the
order is a QDRO only with regard to the benefits payable by TRS [is a
qualified domestic relations order, but another system determines that
an order is not a qualified domestic relations order and the order is sub-
sequently modified by a court, the amended order should be submitted
to TRS for review].

§47.10. Determination of Whether an Order Is a Qualified Domestic
Relations Order.

TRS shall apply the statutory criteria to determine whether an order is a
QDRO [qualified domestic relations order]. The following provisions
shall also be used in making the determination.

(1) The order must provide for each possible distribution
by the retirement system for the member or retiree. This requirement
may be met by a provision that:

(A) awards a specified or clearly determinable percent-
age, rather than an amount, of each distribution by TRS based on the
participant’s account; or

(B) awards all benefits not specified to the participant
to be paid in accordance with plan provisions.

(2) The order must provide for reducing the amount
awarded in the event of reduction of the benefit based on the age of the
participant, each reduction to be in proportion to the factors used to
reduce the standard annuity on the basis of the participant’s age below
normal retirement age. This requirement shall not apply if:

(A) the order awards a percentage of whatever monthly
benefit is payable after all elections have been made by the member, or
in the event of death benefits, by the designated beneficiary;

(B) the member or retiree has reached normal retire-
ment age and, if a retiree, has retired without any reduction for early
age retirement at the time of the determination as to whether the order
is a QDRO [qualified domestic relations order]; or

(C) the order reflects that the retiree is, or will be re-
ceiving, retirement benefits reduced for early age retirement and the
award to the alternate payee has considered the reduced amount of the
retiree’s annuity payments.

(3) The order may not:

(A) purport to require the designation by the participant
of a particular person as the recipient of benefits in the event of a mem-
ber’s or annuitant’s death;

(B) purport to require the selection of a particular pay-
ment plan or benefit option;

(C) require any action on the part of the retirement sys-
tem contrary to its governing statutes or plan provisions other than the
direct payment of the benefit awarded to an alternate payee; or

(D) award any interest in distributions by the retirement
system contingent on any condition other than those conditions result-
ing in the liability of the retirement system for payment under its plan
provision.

(4) A QDRO [qualified domestic relations order] may not
provide for the award of a specific amount of a benefit, rather than a
percentage of this benefit, to an alternate payee unless the order also
provides for a reduction of the amount awarded in the event that the
benefits available to the retiree or member are reduced by law. This
requirement shall not apply to benefit waivers executed by the partici-
pant.

(5) If the order intends to award the participant the full
amount of any future benefit increases that are provided or required
by the legislature, the order must explicitly state such. TRS, its board
of trustees, and its officers and employees shall not be liable for mak-
ing payment of part of any future benefit increases to any person if the
order so requires or if the order awards a percentage of benefits payable
and does not explicitly state that future benefit increases are awarded
solely and completely to the plan participant.

(6) An order that purports to give to someone other than
a member the right to designate a beneficiary or choose any retire-
ment plan available from TRS is one that requires an action contrary
to TRS’ governing statute and plan provisions and therefore is not a
QDRO [qualified domestic relations order].

(7) An order that attaches a lien to any part of amounts
payable with respect to amember or retiree is one that requires an action
contrary to TRS’ governing statute and plan provisions and therefore
is not a qualified domestic relations order.

(8) An order that awards an alternate payee a portion of the
benefits payable with respect to a member or retiree under TRS and that
purports to require TRS to make a lump sum payment of the awarded
portion of the benefits to the alternate payee that are not payable in a
lump sum is one that requires action contrary to TRS’ governing statute
and plan provisions and therefore is not a QDRO [qualified domestic
relations order].

(9) An order shall specify the date of the marriage.

(10) An order that allocates the participant’s investment
in contract in a manner not in compliance with any requirements of
the Internal Revenue Code and applicable regulations is not a QDRO
[qualified domestic relations order]. An order that does not allocate
a participant’s investment in contract may be determined to be a
QDRO[qualified domestic relations order] if it provides sufficient
information for TRS to make the allocation in accordance with
applicable laws and regulations.

(11) An order that purports to require a member to termi-
nate employment, to withdraw contributions, or to apply for retirement,
is not a QDRO [qualified domestic relations order].

(12) The order must satisfy the requirements of Internal
Revenue Code §414 (p)(1)(A)(i) and 414(p)(1)(B).

§47.13. Benefits Resulting from Resumption of Membership and Re-
instatement of Service Credit.
If a member terminates membership in TRS by withdrawal of contri-
butions, TRS shall pay all or a portion of the amount withdrawn to any
alternate payee as directed by a QDRO [qualified domestic relations
order]. If the former member later resumes membership in TRS, then
TRS shall pay to an alternate payee no portion of any benefits payable
to the member or retiree which result from the resumption of member-
ship, even if those benefits result in part from reinstatement of service
credit initially credited during the marriage.

§47.15. Death of an Alternate Payee.
The death of an alternate payee shall terminate the interest of that payee
in TRS. Upon proof of death of the alternate payee, themember, retiree,
or beneficiary shall be entitled to receive the full amount of payments
payable in the future to the member, retiree, or beneficiary without re-
duction for the amount previously being paid to the alternate payee
under the QDRO. However, when an alternate payee is receiving ben-
efits under §804.005, in lieu of benefits awarded in the QDRO, there
is no reversion of the alternate payee’s benefit to the member upon
the alternate payee’s death, regardless of whether the death occurs be-
fore or after the member’s benefit commencement. This section does
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not affect the manner of payment of benefits to the member, retiree, or
beneficiary.

§47.17. Calculation for Alternate Payee Benefits Before a Member’s
Benefit Begins.

(a) A "qualified domestic relations order" (QDRO) means a
domestic relations order which creates or recognizes the existence of
an alternate payee’s right or assigns to an alternate payee the right to
receive all or a portion of the benefits payable with respect to a member
or retiree under a public retirement system, which directs the public
retirement system to disburse benefits to an alternate payee, and which
meets the requirements of [the Texas] Government Code, §804.003and
Internal Revenue Code §§4(p)(1)(A)(i) and 414(p)(1)(B).

(b) The retirement system shall pay any eligible [qualified] al-
ternate payee who has a QDRO [qualified domestic relations order]
approved by the retirement system and who elects such payments, an
amount that is the alternate payee’s portion of the actuarial equivalent
of the accrued benefit of the member of the retirement system, deter-
mined as if the member retired on the date of the alternate payee’s
election. The amount will become payable, upon receipt of a written
request and a certified copy of a domestic relations order determined
to be qualified, in accordance with the order, and in the form of an an-
nuity payable in equal monthly installments for the life of the alternate
payee.

(c) This method of distributionmay be elected only when there
is a member whose benefits are subject to partial payment under the
law, who has not retired; who has attained the greater of either the age
of 62 and is eligible to retire without reduction for early age retire-
ment, or [has attained] normal retirement age and service requirements
for service retirement; and who retains credit and contributions in the
retirement system attributable to that service.

(d) If an alternate payee elects to be paid under this section, the
retirement system shall reduce the benefit payable by the system to the
member or the member’s beneficiary by the alternate payee’s portion
of the actuarial equivalent determined under this section.

(e) In figuring these benefits for the alternate payee and the
adjusted standard annuity of the member’s benefit as set forth in this
section, the system shall consider the member’s benefit as a normal
age standard service retirement annuity, without regard to any optional
annuity chosen or beneficiary designated by the member.

(f) The beginning of monthly payments under this section ter-
minates any interest that the alternate payee who receives the payment
might otherwise have in benefits that accrue to the account of the mem-
ber after the date the initial payment to the alternate payee is made.

(g) An alternate payee who elects this method of payment has
only a right to receive an annuity for life as calculated in this section and
does not have the right to pass on any portion of his/her benefit upon
his/her death. There is no reversion of the alternate payee’s benefit to
the member upon the alternate payee’s death, irrespective of whether
the death occurs before or after the member’s benefit commencement.

(h) TRS will use Tables for Life Annuity Factors, Interest An-
nuity Factors, and Interest Accumulation Factors furnished by the TRS
actuary of record.
Figure 1: 34 TAC §47.17(h) (No change.)
Figure 2: 34 TAC §47.17(h) (No change.)
Figure 3: 34 TAC §47.17(h) (No change.)

(i) To calculate the alternate payee’s actuarial equivalent ben-
efit, the following procedure will be followed:

(1) Determine the member’s accrued monthly benefit as of
the alternate payee’s benefit commencement date.

(2) Determine the member’s age and the alternate payee’s
age as of the alternate payee’s benefit commencement date.

(3) Determine the appropriate percent of the member’s
accrued benefit payable to the alternate payee under the terms of
theQDRO[qualified domestic relations order].

(4) Calculate the alternate payee’s actuarial equivalent
monthly benefit by multiplying the member’s accrued benefit times
the life annuity factor at member’s age times the alternate payee’s
percent. Then, divide that figure by the life annuity factor at alternate
payee’s age.

(j) To calculate the member’s adjusted standard annuity, there
are two scenarios:

(1) the alternate payee elects a monthly income and sur-
vives until the member annuity commencement date (MACD); or

(2) the alternate payee elects monthly income and dies be-
fore the member annuity commencement date (MACD).

(k) When the alternate payee elects under subsection (j)(1) of
this section, the formula used to reduce the member’s standard annuity
is the member’s standard annuity monthly benefit amount minus the
figure derived by dividing the total reserve for benefits to the alternate
payee by the life annuity factor of the member at the member’s age at
MACD. The total reserve for the benefits to the alternate payee is the
reserve for payments made to the alternate payee prior to MACD plus
the reserve for payments made to the alternate payee after MACD. The
reserve for payments made to the alternate payee after MACD is the
alternate payee monthly benefit amount times the life annuity factor of
the alternate payee at the alternate payee age at MACD. The reserve
for payments made to the alternate payee prior to MACD is the alter-
nate payee monthly benefit amount times the interest annuity factor to
reflect payments of the number of payments before MACD.

(l) When the alternate payee elects under subsection (j)(2) of
this section, the formula used to reduce the member’s standard annu-
ity monthly benefit amount is the member’s standard annuity monthly
benefit amount before the reflection of payments to the alternate payee
under this section minus the figure derived by dividing the total reserve
for payments made to the alternate payee by the life annuity factors
of the member at the member’s age at MACD. The total reserve for
payments made to the alternate payee is the alternate payee monthly
benefit amount times the interest annuity factor to reflect payment of
the number of payments before death times the interest accumulation
factor to reflect interest of the number of full months from the date of
death of the alternate payee to the MACD.

(m) If the member dies before MACD and a standard annuity
is used to calculate any benefit due after death, benefits payable on be-
half of the member must be based on the member’s adjusted standard
annuity. The balance of the accumulated contributions in the member
savings account payable to a beneficiary must also be adjusted to re-
flect the payment to the alternate payee by reducing the accumulated
contributions in the member savings account by the QDRO percent-
age described in subsection (i)(3) of this section. A[An Option 1, 2,
or 5]benefitof an amount equal to twice the member’s annual com-
pensation for the school year immediately preceding the school year
in which the member dies, or twice the member’s rate of annual com-
pensation for the school year in which the member dies, payable under
Government Code, §824.402 (a) (1) and (2), or a lump sum payment
of $2,500.00 plus an applicable monthly benefit as described in Gov-
ernment Code, §824.404, [while using the adjusted standard annuity
in the calculation, ]is not reduced by payments made to the alternate
payee under Government Code, §804.005[any further due to this rule].
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(n) If the member dies after MACD, the $10,000.00 lump
sum[death and]survivor benefits or the $2,500.00 lump sum payment
plus an applicable monthly benefit [benefits] payable to a beneficiary
under Government Code, §§824.501 and 824.404, are not reduced as a
result of payments to an alternate payee under this rule. Any payments
paid pursuant to Government Code, §824.407 must be reduced by first
reducing the account balance at the time of retirement by the QDRO
percentage described in subsection (i)(3) of this section.

(o) If the member elects to terminate membership in TRS be-
fore MACD, the member contributions in the member account before
a refund is processed, must be reduced by the QDRO percentage de-
scribed in subsection (i)(3) of this section.

(p) When new law provides for an increase in the benefit
payable to the member after the commencement of the payment of an
annuity to the member, the increase will be distributed by increasing
the member’s and the alternate payee’s benefit as provided by the
law for an increase to the member’s benefit so long as there is no
additional actuarial cost to the system unless provided otherwise by
the legislature [Legislature].

(q) A person, who has previously withdrawn service that was
reduced by a QDRO percentage as described in subsection (o) of
this section and who wishes to reinstate the service, must deposit the
amount withdrawn or refunded and the fees required by law. Benefits
payable based even in part on the terminated service will be reduced
as described in this section as if the service had not been terminated.

(r) When a member who has an alternate payee drawing bene-
fits enters a Deferred Retirement Option Plan (DROP), TRS [the retire-
ment system] will use the adjusted standard annuity in the calculation
for the member’s DROP.

(s) When a member who is participating in DROP has an
alternate payee to begin a distribution under the Government Code,
§804.005, the retirement system will use the adjusted standard annuity
to calculate all future DROP transfers beginning with the initial month
that a distribution is payable to the alternate payee.

(t) When a member who has an alternate payee drawing bene-
fits elects a partial lump-sum option, TRS [the retirement system] will
use the adjusted standard annuity in the calculation for the member’s
partial lump-sum payment.

(u) In the event the total distribution amount awarded to the
alternate payee in a QDRO is limited to a specific dollar amount, the
following procedure will be followed to calculate the alternate payee’s
actuarial equivalent benefit:

(1) Determine the alternate payee’s age as of the alternate
payee’s benefit commencement date.

(2) Calculate the alternate payee’s actuarial equivalent
monthly benefit by dividing the total distribution amount, as limited,
awarded to the alternate payee by the life annuity factor at alternate
payee’s age.

(v) In the event the alternate payee dies prior to receiving the
total limited distribution awarded to the alternate payee in a QDRO and
before the MACD, calculate the member’s adjusted standard annuity
as described in subsection(j)(2) of this section.

(w) When a member who is participating in DROP has
an alternate payee to begin a distribution under the Government
Code,§804.005, TRS will calculate the alternate payee’s actuarial
equivalent benefit by multiplying the member’s accrued benefit times
the life annuity factor at member’s age plus the balance of the DROP
times the alternate payee’s percent. That figure shall then be divided
by the life annuity factor at alternate payee’s age.

(x) When a member who is participating in DROP has an
alternate payee to begin a distribution under the Government Code,
§804.005, TRS will reduce the DROP account by applying the percent-
age of the member’s accrued benefit payable to the alternate payee un-
der the terms of the qualified domestic relations order beginning with
the initial month that a distribution is payable to the alternate payee.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206355
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 19, 2002
For further information, please call: (512) 542-6115

♦ ♦ ♦
CHAPTER 49. COLLECTION OF
DELINQUENT OBLIGATIONS DEBTS
34 TAC §§49.1 - 49.7
The Teacher Retirement System of Texas (TRS) proposes
amendments to the title of Chapter 49 currently designated as
Collection of Debts and to §49.1 concerning administrative pro-
cedures; §49.2 concerning demand letters; §49.3 concerning
referral of matters to the Attorney General for collection; §49.4
concerning extension of deadlines, §49.5 concerning records,
§49.6 concerning supplemental and alternative collection
procedures, and §49.7 concerning exceptions.
This proposal is part of the review process by TRS of all the
Rules in compliance with the Government Code §2001.039 and
Senate Bill 178, §1.11(c) of Acts 1999, 76th Legislature, Chap-
ter 1499. This is the second comprehensive review of TRS rules
and it is being conducted within the four-year period following the
initial comprehensive review. The review process will include, as
a minimum, an assessment by TRS as to whether the reasons
for adopting or readopting the rules continue to exist. These sec-
tions and others have been previously reviewed in an open meet-
ing by the TRS Policy Committee. These sections and others
are being posted for comments regarding whether the reasons
for adopting the rules continue to exist.
The proposed amendments to §49.1 reflect minor re-wording
of the title and contents for clarification. The proposed amend-
ments to §49.2 update the contents to more accurately reflect
TRS procedures for demand letters and to reflect revised rules
of the Attorney General (1 TAC §59.2) relating to collections,
including provisions permitting departmental staff to determine
and document that a delinquent obligation is uncollectible. The
proposed amendments to §49.3 clarify the procedures that will
be used to determine whether a delinquent obligation should
be referred to the Attorney General’s office. The proposed
amendments to §§49.4 and 49.5 reflect minor wording and
stylistic changes. The proposed amendments to §49.6 reflect
minor wording changes as well as deletion of references to filing
of liens as an alternative debt collection procedure, since it is
unnecessary to list specific alternatives such as this and since
this alternative is not generally used for collections subject to
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this chapter. The proposed amendments to §49.7 clarify that
the chapter is not applicable to voluntary payments to TRS,
such as for certain service credit purchases made by members.
Ronnie Jung, Deputy Director, has determined that for each year
of the first five years the sections as amended will be in effect,
there will be no fiscal implications to state or local governments
as a result of enforcing or administering the sections.
Mr. Jung, Deputy Director, has also determined that the public
benefit will be clarification of procedures that may be used by
TRS to collect delinquent obligations. He has also determined
that there will be no anticipated economic cost to the public, small
businesses, or to the persons who are required to comply with
the sections as proposed for each year of the first five years the
proposals will be in effect.
Comments may be submitted to Charles L. Dunlap, Executive
Director, 1000 Red River, Austin, Texas 78701.
The amendments are proposed under the Government Code,
Chapter 825, §825.102, which authorizes the Board of Trustees
of the Teacher Retirement System to adopt rules for the admin-
istration of the funds of the retirement system and for the trans-
action of the business of the Board. In addition, Government
Code §2107.002 requires agencies to adopt rules for collection
of delinquent obligations.
No other laws are affected by these proposed changes.
§49.1. Collection[Administrative] Procedures.
The executive director or his designee shall develop and maintain pro-
cedures for determining whether an [a delinquent] obligation [is] owed
to TRS is delinquent and for collecting a delinquent obligation[or
whether a liability should be established by legal or other appropriate
procedures].

§49.2. Demand Letters.
(a) A [The] department that has determined a delinquent obli-

gation is owed to TRS [responsible under the procedures for making
such determinations] shall send [cause] a first demand letter to the
obligor, generally [be sent] no later than 30 days after such determi-
nation is made. If no satisfactory response is received within 30 days
after the date of the first letter, the department shall send [refer the mat-
ter to the legal department which shall cause] a second demand letter
to the obligor, generally no sooner than 30 days but [be sent] not more
[later] than 60 days after the date of the first demand letter.

(b) Demand letters should be mailed in envelopes that contain
the statement "address service [correction] requested" and shall comply
with the applicable requirements for address verification in 39 Code of
Federal Regulations Chapter III, Subchapter A, Part 3001, Subpart C,
Appendix A, §911 [§265.6]. Second demand letters shall state, where
practical and in accordance with TRS procedures [applicable], that the
delinquent obligation may [will] be referred to the attorney general if
it is not resolved in manner satisfactory to TRS.

(c) If the department does not receive a satisfactory response
after sending two demand letters, the department shall determine
whether the obligation is uncollectible as a practical matter, based on
established procedures. The department shall adequately document a
determination that a delinquent obligation is uncollectible.

§49.3. Referrals of Delinquent Obligations [Matters] to Attorney
General for Collection.

(a) If a department determines that a delinquent obligation
may be collectible or if TRS procedures otherwise require, the de-
partment shall refer the obligation to the Legal Services Department

for recommendation of whether TRS should refer the obligation to the
attorney general for collection.

(b) [(a)] The executive director or his designee shall decide
whether to refer a matter to the attorney general for collection. This
decision and any referral to the attorney general should [generally]
be made [and any referral made] no later than 120 [60] days after the
determination that an obligation owed to TRS is delinquent [second
demand letter is sent].

(c) [(b)] Except as noted in this chapter, [Generally] TRS will
not refer for collection delinquent obligations [matters]in which the
amount to be recovered would be less than the total sum of expense to
TRS [the agency] and the attorney general for travel, employee time,
court costs, and other relevant expenses. [The executive director or his
designee may from time to time establish a minimum dollar amount for
claims to be referred for collection.]

(d) [(c)] The executive director or his designee may for policy
reasons, actuarial reasons, or other good cause [determine that a matter
should be referred] refer a delinquent obligationto the attorney general
for collectioneven if the size of the obligation or other considerations
generally would cause TRS not to refer the obligation [the amount to
be recovered does not exceed the minimum established pursuant to this
rule].

(e) [(d)] In making a determination of whether to refer a delin-
quent obligation [matter] to the attorney general, the executive director
or his designee shall consider:

(1) expense of further collection procedures;

(2) the size of the delinquent obligation [debt];

(3) the existence of any security;

(4) the possibility of collection or satisfaction of the delin-
quent obligation [debt] through other means;

(5) the likelihood of collection; and

(6) any other relevant factors established by TRS collec-
tions [the executive director in his] procedures.

(f) [(e)] When [Before] referring a delinquent obligation [mat-
ter] to the attorney general, TRS [the executive director or his designee]
shall provide:

(1) [verify] the obligor’s verified [debtor’s] address and
telephone number;

(2) a statement [conclude] that the obligation is not uncol-
lectible; [and]

(3) proof of [transmit] no more than two demand letters to
the obligor[debtor]at the obligor’s [debtor’s] verified address; and[.]

(4) other relevant information relating to the delinquent
obligations and TRS’s collection efforts.

§49.4. Extension of Deadlines.

(a) If an [Where] address correction [corrections]is received
[are provided by the United States Postal Service], TRS shall re-send
a demand [send the] letter to the correct address, and the deadlines
provided in this chapter shall be tolled accordingly.

(b) Where determinations of obligations or indebtedness are
subject to administrative appeal procedures, the deadlines provided in
this chapter shall be tolled during the pendency of an appeal [such pro-
cedures].

§49.5. Records.
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TRS [The executive director] shall keep [cause] records [to be kept]
identifying all persons or entities liable for delinquent obligations and
the correct physical address of the obligor’s[debtor’s] business and/or
residence, if available. Such records should also contain collection his-
tories on each obligor [debtor] showing, where applicable, attempted
contacts with the obligor [debtor]; efforts to locate the obligor [debtor];
efforts to locate the assets of the obligor [debtor] and the results of such
efforts; state warrants that may be issued to the obligor [debtor]; secu-
rity interests that TRS has against any assets of the obligor [debtor];
and any other information considered by TRS to be relevant.

§49.6. Supplemental and Alternative Collection Procedures.

At the time collection attempts are being made, TRS may [person-
nel should] consider supplemental or alternative debt collection pro-
cedures, including warrant hold procedures authorized by [the Texas]
Government Code, §403.055[, and the filing of liens. Except as oth-
erwise provided in TRS policy, no lien securing the indebtedness or
warrant hold should be released without the approval of the attorney
representing the agency].

§49.7. Exceptions.

(a) The following [Certain] obligations to TRS shall be exempt
from the procedures [provided ] in this chapter [rule except as provided
by the executive director. These obligations are]:

(1) obligations arising from the investments of the system,
which shall be governed by the TRS investment policy and procedures;

(2) state contributions;

(3) other obligations for which a statute provides alterna-
tive collection procedures, including but not limited to [such as]:

(A) employer reimbursement or assumption of state
contributions;

(B) unpaid member contributions;

[(C) installment payments for special service credit;
and ]

(C) [(D)] overpayments that [which] TRS concludes
may appropriately be recovered by actuarial adjustments to benefits;

(4) collections made by third parties pursuant to legally au-
thorized contracts.

(b) Voluntary payments made to TRS, including installment
payments for special service credit or reinstated service credit, are not
obligations to TRS and may not be considered delinquent obligations.
Such payments are not subject to this chapter.

(c) [(b)] For good cause the executive director or his designee
may make exceptions to the procedures in this chapter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on September 30,
2002.
TRD-200206356
Charles Dunlap
Executive Director
Teacher Retirement System of Texas
Proposed date of adoption: December 19, 2002
For further information, please call: (512) 542-6115

♦ ♦ ♦

PART 11. OFFICE OF THE FIRE
FIGHTERS’ PENSION COMMISSIONER
CHAPTER 301. RULES OF THE TEXAS
STATEWIDE EMERGENCY SERVICES
RETIREMENT FUND
34 TAC §301.3
The Office of the Fire Fighters’ Pension Commissioner (FFPC)
proposes an amendment to 34 Texas Administrative Code
§301.3(d)(10), concerning the Rules of the Texas Statewide
Emergency Services Personnel Retirement Fund.
The amendment is proposed because the FFPC is now withhold-
ing income taxes from pension checks.
Morris Sandefer, Commissioner, has determined that for the first
five-year period the amended rule is in effect, there will be no
fiscal implications for state or local government as a result of
enforcing or administering the section.
Mr. Sandefer also has determined that for each year of the first
five-year period that the amended rule is in effect, the public ben-
efit will be current and updated regulations. There will be no
economic impact to small or micro businesses. There are no an-
ticipated economic costs to persons who are required to comply
with the amended rule as proposed.
Comments on the proposal may be submitted to Morris Sande-
fer, Commissioner, Office of the Fire Fighters’ Pension Commis-
sioner, P.O. Box 12577, Austin, Texas 78711-2577 no later than
30 days from the date that this proposed rule amendment is pub-
lished in the Texas Register .
The amendment is proposed under Texas Civil Statutes, Article
6243e.3, which provide the Office of the Fire Fighters’ Pension
Commissioner with the authority to promulgate rules necessary
for the administration of the pension fund.
No other statutes articles, or codes are affected by the proposed
amendment.
§301.3. Determination of Costs.

(a) Prior Service.

(1) Prior service includes service performed by every active
member of the department who is at least 18 years old. The department
does not have to include prior service with other departments or time
that the TLFFRA law would deem forfeited. This is a local decision.

(2) A public agency may have up to three years to pay prior
service costs without incurring interest charges.

(3) In preparing a cost study, the assumed retirement age
and interest rate paid for 10 or 20 year payouts will be set by the board
based on the recommendations of the actuary.

(4) Prior service costs may be paid off early without
penalty.

(5) Departments do not have to purchase prior service for
those members who reenter the department, but were not active at the
time the department entered the pension system. If the department de-
cides to purchase prior service on members who were not active at the
time the department entered the system, the department must pay the
additional service in a lump sum payment. Interest is charged back to
the date of the department’s entrance into the system if it has been more
than three years since the department’s entrance in the system. The rate
is set by the state board based on recommendations of the actuary.
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(6) In preparing cost studies, anyone entering the depart-
ment before age 18 will have their entry date adjusted to their 18th
birthday on the study.

(7) Governing entities are not charged for any non-qualify-
ing years of service by their participants.

(8) Cost studies for departments interested in entering Sen-
ate Bill 411 must be revised every 6 months.

(b) Increase/Decrease of Dues Paid.

(1) Since a governing entity has the right to increase the
dues it pays on its members, it also has the right to lower dues paid
as long as it is not below the minimum set by law. In either case, re-
tirements are figured on the average paid. Changes must be for at least
$1.00, (one dollar) and theymust be effective the first day of anymonth.

(2) Departments which need to purchase dues for amember
and those dues (contributions) cover a period of three or more years will
have interest based on actuarial assumptions added to the amount owed.
The payment must be made in a lump-sum amount. If the amount owed
is offset by a credit to the department from the termination of active
members, the interest may be waived by the commissioner.

(c) Transfer of Funds. Upon a public agency’s merging into
this retirement fund, it must transfer its local pension fund to the Sen-
ate Bill 411 system. These funds will be applied to the public agency’s
prior service costs and/or the cost of TLFFRA (House Bill 258) retirees
and surviving spouses, if any. After the payment of these costs, any
balance remaining will be applied, until spent, to the monthly contri-
butions for the members of the former local pension fund of that public
agency. The amount applied to the public agency’s account consists
of cash, investments, and any interest earned as of the date of merger.
Monies earned on the transfer after the date of merger, are credited to
the Senate Bill 411 fund as a whole.

(d) Vesting.

(1) A member who is not vested in this pension fund, but
who has a total of 20 or more creditable years of service, may retire
under the TLFFRA fund amount used in the cost study for that depart-
ment if accrued time was purchased. If the member was on the cost
study, the member will be carried as a Senate Bill 411 fund retiree with
only TLFFRA service (accrued time); and the public agency will not
be charged as it is for TLFFRA fund retirees.

(2) Members terminating on or after January 1, 1998, must
have served a total of 59 months 28 days (60 months-five years) to vest.
After vesting, each month served from 60 through 120 (five years-ten
years) increases a member’s pension .4167% a month and for months
120 to 180 (10 years to 15 years) it increases a member’s pension
.8333% a month. Because a monthly increase of .4167% results in
an increase of the pension by more than 5% over 12 months, and a
monthly increase of .8333% results in an increase of the pension by
less than 10% vesting over 12 months, the computer will adjust and
correct the percentage at the end of every 12 months of qualified ser-
vice to reflect the 5% and 10% increase respectively. Credit is given
for portions of months of qualified service.

(3) Retirement benefits vest as outlined in §6, Vesting of
Benefits, of TSESRA. A member must have 15 years of creditable ser-
vice (180 months) in Senate Bill 411 before the Senate Bill 411 portion
of the monthly retirement is affected by the 7.0% compounding factor.

(4) A member who was considered to be Active-Retired
prior to September 1, 1989, may continue in that status. If an active
retiree terminates as an active member, the retiree cannot return to the
Active-Retired status at a later date.

(5) The Fire Fighters’ Pension Commission cannot pay
benefits at a greater rate than specified in TSESRA §3, Retirement
Benefits, paragraph (b).

(6) In departments where the contribution rate has changed,
if a member terminates service before the end of a month the average
is figured on the fraction of the month served.

(7) Retirement forms can be backdated to the member’s 55
birthday or termination date, whichever occurs later. The first check
will be prorated back to the effective date of retirement, disability, etc.

(8) All payees whose pensions are not effective the first day
of the month will have their first checks prorated.

(9) In the event of a pensioner’s death (and there are no
beneficiaries), if this office is not notified and retirement checks con-
tinue to be mailed, and the over-payment is not returned to the Com-
missioner within 30 days after the Commissioner requests repayment,
then the commissioner shall charge the over-payment to the governing
entity.

(10) Payees wanting to withhold Federal income taxes
must file an Internal Revenue Service Form W-4P (Withholding
Certificate for Pension or Annuity Payments) with the office. [The
commission does not and shall not comply with requests to withhold
IRS taxes from pension checks. A letter and postcard are mailed with
the first pension check to every payee giving them this information.
The payee must sign and return the postcard to the commission office.
This card states that the payee requests that no tax be withheld. Failure
to return the postcard shall not obligate the Commissioner to withhold
IRS taxes.]

(11) Pension checks for the month are due at the end of the
month. Checks are mailed from the commission office between the
24th and 28th of every month except December when they are mailed
to arrive at the payee’s residence or bank before Christmas.

(12) All first checks to payees are accompanied by notifi-
cation that cashing or depositing the first check indicates that the payee
is retired and agrees with the pension amount.

(e) Death.

(1) Beneficiaries. It is the responsibility of the member and
the local board to update the member’s record with the commission.
This record should name any beneficiaries for lump-sum death benefits.
Lump sum death benefits are paid to the beneficiary(ies) listed on the
most recent, original, notarized personnel form (502) or beneficiary
change form (503).

(2) Monthly Pension if Decedent Was on Active Status
(On-Duty Death). The member is automatically vested with at least
15 years in the fund for on-duty deaths.

(3) Monthly Pension if Decedent Was on Active Status
(Off-Duty Death). Dependents are not eligible for a monthly pension
for off-duty deaths. Spouses will receive a monthly pension if the
member was vested in the system and at least 55 years of age. The
monthly pension will be based on two-thirds of the retirement due the
member based on six times the average dues paid for qualified service.

(4) Benefits if Decedent Was on Inactive Status. Spouses
of terminated-vested members, who die before age 55, are eligible to
receive, on the effective date of the member’s 55th birthday, a monthly
pension that is two-thirds of the monthly pension which would have
been due the member.

(5) Monthly Pension if Decedent Was on Disability Status.
TSESRA §5(d), Death Benefits, states that if a member dies after re-
tirement, the surviving spouse shall receive two-thirds of the monthly
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pension the decedent was receiving at the time of death. This includes
spouses of deceased members who were on disability at the time of
their death.

(6) Lump sum death benefits are based on months served
in the SB 411 system (including buyback and future service months)
and the dues amount paid. They are not based on the dollar amount
paid for prior service. They are payable as noted in paragraph (1) of
this subsection.

(7) Lump-Sum Payment for Off-Duty Death After Service
of less than 15 Years. The off-duty lump-sum death payment will con-
sist of all contributions to the fund made on the decedent’s behalf. If
the deceased member has fewer than 15 creditable years in the Senate
Bill 411 fund, enough months are added at the final rate to make 180
months of service. The minimum off-duty lump sum death benefit is
$2160.00.

(8) Lump-Sum Payment for Off-Duty Death After 15Years
of service or more. For members having served more than 15 creditable
years in the retirement fund, the beneficiaries will receive an off-duty
lump-sum payment consisting of the total contribution amount paid
during the member’s service in this program (buy back rate and future
service). Portions of creditable months are prorated and counted.

(9) Lump-Sum Death Benefits for On-Duty Deaths.
TSESRA Section 5(b) states that the beneficiary is guaranteed a
lump-sum benefit of at least $5,000 for an on-duty death. If the sum
contributed by the public agency to the fund on the decedent’s behalf
is more than $5,000, then the beneficiary receives this greater amount.
For an on duty death occurring on or after September 1, 1999, the
lump sum death benefit is $60,000.00.

(10) Determination of Beneficiaries.

(A) If a member on active status in the pension system
dies before the 502 (Personnel Form) is filled out and notarized, the
member’s public agency’s governing body should submit to the Fire
Fighters’ Pension Commission office, a notarized letter signed by its
chief or department head, and local board and a death certificate. The
letter should state the decedent’s entrance date and that the member
was on active status at the time of death. The letter should also list
the member’s nearest relatives (spouse, children, parents, siblings, etc.)
and if the member had a will. After receiving the above information,
the Commissioner shall determine the beneficiaries after receiving the
advice of legal counsel.

(B) After determination, the local pension board shall
send the Commission the Senate Bill 411 Survivor’s Form. The let-
ter shall be considered as proof of the member’s participation in the
pension system. The commission shall bill the public agency for any
contributions owed on the member’s time at the next billing.

(C) If the decedent has a Personnel Form 502 on file in
the pension office, the beneficiaries are paid as listed on that form or
the most recent Beneficiary Change Form 503 on file.

(11) Listing of Beneficiaries on Forms.

(A) Under Senate Bill 411, a member can list anyone
(including his/her estate) as a beneficiary for his/her lump-sum death
benefit.

(B) A person may list as many people as he/she wants
as beneficiaries of this lump-sum benefit, but the benefit will be divided
equally between them unless the member designates a proportional di-
vision.

(C) The spouse and/or dependents will receive any
monthly pension due them even if they are not listed as beneficiaries
of the lump-sum death benefit.

(12) Guardianship and Determination of Dependents.

(A) See §301.1 of this title (relating to Definitions) for
determination of dependency.

(B) The following forms must be submitted:

(i) Obligations of Guardians.

(ii) Certified copies of Letter of Guardianship of the
estates of all children. If no guardian is to be named, an Application
for Payments Due Minor Child (form 411-G).

(iii) A copy of the Birth Certificate; or if an adopted
child, a copy of the Adoption Decree.

(C) Warrants to dependents who are minor children are
written: To the order of __________ (guardian’s name) Trustee, for the
use and benefit of __________. (child’s name)

(D) If the dependent was placed in the system prior to
September 1, 1991, the guardian of all dependents, age 19 and older,
must provide us with certified documentation of dependency yearly.
This may be in the form of a copy of the 1040 or a certified statement
from the IRS. The certified statement can be obtained from the IRS
by the guardian and is more acceptable than a copy of the income tax
return. The agency will notify the guardian when a minor dependent
becomes 19 as to the proper procedure to continue pension payments.
The guardian must notify us as soon as the dependent is no longer eli-
gible to receive benefits.

(E) If the dependent was placed in the system after
September 1, 1991, benefits cease at age 18 unless the agency receives
a certification of school attendance, in which case benefits stop at age
19.

(F) Certification of dependency forms are mailed to all
guardians yearly in April.

(13) Pensioner with no beneficiaries. A pensioner with no
beneficiaries, who dies prior to the 14th day of any month, is not eligi-
ble to receive a retirement check for that month.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on October 7, 2002.
TRD-200206446
Morris E. Sandefer
Commissioner
Office of the Fire Fighters’ Pension Commissioner
Earliest possible date of adoption: November 17, 2002
For further information, please call: (512) 936-3372

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 12. TEXAS BOARD OF
OCCUPATIONAL THERAPY
EXAMINERS
CHAPTER 367. CONTINUING EDUCATION
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40 TAC §367.1
The Texas Board of Occupational Therapy Examiners, (TBOTE)
proposes amendments to §367.1. Continuing Education, to be
published in the Texas Register for public comment.
The section is being amended to add an optional approval
process for continuing education.
John P. Maline, Executive Director of the Executive Council of
Physical Therapy and Occupational Therapy Examiners, has de-
termined that for the first five-year period the rule is in effect there
will be no fiscal implications for state or local government as a
result of enforcing or administering the rule.
Mr. Maline also has determined that for each year of the first
five years the rule is in effect the public benefit anticipated as a
result of enforcing the rule will be clarification of terms used in
the OT rules. There will be no effect on small businesses. There
are no anticipated economic costs to persons who are required
to comply with the rule as proposed.
Comments on the proposed rule may be submitted to Augusta
Gelfand, OT Coordinator, Texas Board of Occupational Ther-
apy Examiners, 333 Guadalupe, Suite 2-510, Austin, Texas,
78701,305-6900, or through email: augusta.gelfand@mail.cap-
net.state.tx.us
The amendment is proposed under the Occupational Therapy
Practice Act, Title 3, Subchapter H, Chapter 456, Occupations
Code, which provides the Texas Board of Occupational Therapy
Examiners with the authority to adopt rules consistent with this
Act to carry out its duties in administering this Act.
§367.1. Continuing Education.

(a) The Act mandates licensee participation in a continuing ed-
ucation program for license renewal. All continuing education must be
directly relevant to the profession of occupational therapy. The licensee
is solely responsible for keeping accurate documentation of all contin-
uing education requirements.

(b) Continuing education documentation includes, but is not
limited to, a final official transcript, AOTA self-study completion cer-
tificates, copies of official sign-in or attendance sheets, course certifi-
cates of attendance, certificates of completion, and official correspon-
dence from the board approving requesting credits.

(c) The first regular license, which has a duration of less than
2 years, does not have a continuing education requirement.

(d) All licensees, except those addressed in [(]subsection (c)
of this section must complete 30 hours of continuing education every
two years during the period of time the license is current in order to
renew the license. Those renewing a license more than 90 days late
must submit proof of continuing education for the renewal.

(1) General information hereafter referred to as Type 1 con-
tinuing education is relevant to the profession of occupational therapy.
Examples include by are not limited to: supervision, education, doc-
umentation, quality improvement, administration, reimbursement and
other occupational therapy related subjects. (AOTA’s Category 3)

(2) A minimum of 15 hours of continuing education must
be in skills relevant to occupational therapy practice with patients or
clients hereafter referred to as Type 2. (AOTA’s Category 1 or 2)

(A) Type 2 courses teach occupational therapy treat-
ment and intervention with patients or clients.

(B) All continuing education hours may be in Type 2.

(e) Any continuing education submissions may be counted
only one time.

(f) Effective January 1, 2003, Type 1 and Type 2 educational
activities approved by the American Occupational Therapy Associa-
tion or the Texas Occupational Therapy Association are pre-approved
by the board. The board will review its approval process and contin-
uation thereof for educational activities by January 2005 and at least
once each five-year period thereafter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State onOctober 7, 2002.
TRD-200206445
John Maline
Executive Director
Texas Board of Occupational Therapy Examiners
Earliest possible date of adoption: November 17, 2002
For further information, please call: (512) 305-3900

♦ ♦ ♦
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 3. TEXAS YOUTH COMMISSION
CHAPTER 85. ADMISSION AND
PLACEMENT
SUBCHAPTER B. PLACEMENT PLANNING
37 TAC §85.29
The Texas Youth Commission has withdrawn from consideration
proposed amended §85.29 which appeared in the October 4,
2002 issue of the Texas Register (27 TexReg 9291).

Filed with the Office of the Secretary of State onOctober 3, 2002.
TRD-200206414
Steve Robinson
Executive Director
Texas Youth Commission
Effective date: October 3, 2002
For further information, please call: (512) 424–6301

♦ ♦ ♦
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TITLE 1. ADMINISTRATION
PART 3. OFFICE OF THE ATTORNEY
GENERAL
CHAPTER 60. VICTIMS’ ASSISTANCE
DISCRETIONARY GRANTS
SUBCHAPTER D. GRANT BUDGET
REQUIREMENTS
1 TAC §60.33
The Office of the Attorney General (OAG) adopts amendments
to Texas Administrative Code, Title 1 Administration, Chapter 60
Victims’ Assistance Discretionary Grants, Subchapter D Grant
Budget Requirements, § 60.33 Professional and Contractual
Services, relating to the administration of the crime victims’
assistance discretionary grants (VADG). The amendments were
proposed in the August 30, 2002 issue of the Texas Register,
(27 TexReg 8069), and are adopted without changes to the
proposed text and will not be republished.
The Texas Code of Criminal Procedure, Article 56.541, autho-
rizes the OAG to use the Compensation to Victims of Crime
(CVC) fund for grants or contracts for programs that support
crime victim-related services or assistance and to adopt rules
necessary for the implementation of the article. Chapter 60 car-
ries out the purpose of the statute by establishing the procedures
for application and administration of VADGs or contracts which
support crime victim-related services or assistance.
The OAG determined that Subchapter D Grant Budget Require-
ments, §60.33 Professional and Contractual Services, relating to
the provisions for expenditures of funds for professional and con-
tractual services, should be amended to enable grantees greater
flexibility to procure professional and contractual services. The
adopted amendment allows grantees and entities that contract
with the OAG to request a waiver from the OAG to exceed the
maximum rate schedule for expenses for professional and con-
tractual services. The new adopted paragraph, §60.33(l)(7), ex-
plains the procedure a grantee must follow to request a waiver
of the maximum rate allowed. Additionally, the amendment pro-
vides that the OAG will approve the request for waiver if the
waiver is reasonable and consistent with local market rates for
similar services.
No comments were received regarding the proposed amend-
ments.
The amendments to §60.33 are adopted under the Texas Code
of Criminal Procedure, Article 56.541, which the OAG interprets
as authorizing the OAG to adopt rules reasonable and neces-
sary to implement Chapter 56, and in order to provide funds for

grants or contracts that support crime victim-related services or
assistance.
The amendments affect Texas Code of Criminal Procedure,
Chapter 56.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State onOctober 4, 2002.
TRD-200206437
Susan D. Gusky
Assistant Attorney General
Office of the Attorney General
Effective date: October 24, 2002
Proposal publication date: August 30, 2002
For information regarding this publication, please contact A.G. Younger,
Agency Liaison, at (512) 463-2110.

♦ ♦ ♦

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION
CHAPTER 355. MEDICAID REIMBURSE-
MENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES
DIVISION 4. MEDICAID HOSPITAL
SERVICES
1 TAC §355.8069
The Health and Human Services Commission (HHSC) adopts
new §355.8069, concerning supplemental payments to certain
rural public hospitals, in its Medicaid Reimbursement Rates
chapter, without changes to the proposed text as published in
the July 26, 2002, issue of the Texas Register (27 TexReg 6593)
and will not be republished.
Section 355.8069 is justified as it addresses the provision of
supplemental payments for inpatient hospital services provided
by certain rural public hospitals. These supplemental payments
will help maintain access to medically necessary services in ru-
ral counties. Section 355.8069 will function by describing the
methodology that will be used to determine the amount of sup-
plemental payments to qualifying hospitals.
During the public comment period which included a public hear-
ing on August 2, 2002, comments supporting the proposal were
received from a state legislator, the Texas Organization of Rural
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and Community Hospitals, the Texas Hospital Association, and
several individual hospitals and hospital districts.
The rule is adopted under the Texas Government Code,
§531.033, which provides the commissioner of HHSC with
broad rulemaking authority; the Human Resources Code,
§32.021, and the Texas Government Code, §531.021(a), which
provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas; and the
Texas Government Code, §531.021(b), which provides HHSC
with the authority to propose and adopt rules governing the
determination of Medicaid reimbursements.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 7, 2002.
TRD-200206451
Marina S. Henderson
Executive Deputy Commissioner
Texas Health and Human Services Commission
Effective date: October 27, 2002
Proposal publication date: July 26, 2002
For further information, please call: (512) 424-6756

♦ ♦ ♦
TITLE 16. ECONOMIC REGULATION
PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
CHAPTER 25. SUBSTANTIVE RULES
APPLICABLE TO ELECTRIC SERVICE
PROVIDERS
SUBCHAPTER H. ELECTRICAL PLANNING
DIVISION 2. ENERGY EFFICIENCY AND
CUSTOMER-OWNED RESOURCES
16 TAC §§25.181 - 25.183
The Public Utility Commission of Texas (commission) adopts
amendments to §25.181, relating to the Energy Efficiency
Goal, §25.182, relating to Energy Efficiency Grant Program,
and §25.183, relating to Reporting and Evaluation of Energy
Efficiency Programs with changes to the text as proposed in the
June 14, 2002 Texas Register (27 TexReg 5045). The amended
rules will provide guidance for the implementation of the energy
efficiency goal mandated under Public Utility Regulatory Act
(PURA) §39.905, and an energy efficiency grant program and
reporting requirements regarding energy and demand savings,
and concomitant air emission reduction as mandated under
the Health and Safety Code, Title 5, Subtitle C, Chapter 386,
Subchapter E, Energy Efficiency Grant Program. In particular,
the amended rules now include a definition for an affiliate of
an energy efficiency service provider and the procedure for
determining affiliate status. In addition, the amendments will
allow utilities to acquire demand savings in a more cost-effective
manner by implementing load factor caps and allowing adjust-
ments in incentive levels in response to market conditions. The
amendments will also enhance the overall quality of the energy
efficiency program by giving utilities greater control over the

quality of contractors and encouraging greater participation by
small contractors. Because these amendments will increase
the burden on the utilities, the amendments will also allow the
utilities to continue to expend 10% of the budget on program
administration. The amended rules will take effect for any
programs being developed for the 2003 calendar program year.
The commission initiated the rulemaking proceeding on March
20, 2002 under Project Number 25610, Rulemaking Proceeding
to Amend the Rules in Chapter 25, Subchapter H, Division 2,
Regarding Energy Efficiency and Customer Owned Resources.
The commission’s staff hosted one workshop on April 23, 2002
to elicit input from stakeholders on various aspects of the rule-
making. In addition, staff and parties held informal meetings to
resolve issues. At the Open Meeting on May 23, 2002, the com-
mission voted to publish the proposed rule amendments for com-
ments in the June 14, 2002 issue of the Texas Register.
Written comments were filed on July 15, 2002. American Coun-
cil for an Energy Efficient Economy (ACEEE), American Elec-
tric Power (AEP), Cardinal Glass Industries (Cardinal), Reliant
- d/b/a Centerpoint Energy Houston Electric (Reliant), City of
Clifton (Clifton), Entergy Gulf States, Inc. (EGSI), Electric Utility
Marketing Managers Organization of Texas (EUMMOT), Energy
Conservation Coalition (ECC), Felcor Lodging Trust (Felcor), Na-
tional Association of Energy Service Companies (NAESCO), Of-
fice of Public Utility Council (OPC), Oncor Electric Delivery Com-
pany (Oncor), Service Providers Coalition (SPC), Texas Asso-
ciation of Air Conditioning Contractors (TACCA), Texas Hotel &
Motel Association (THMA), and Texas Ratepayers Organization
to Save Energy, Texas Legal Services Center and Consumers
Union, collectively referred to as Consumer Groups, filed written
comments. Felcor’s comments consisted of a letter expressing
support of the comments filed by the THMA.
On July 18, 2002, commission staff held a public hearing pur-
suant to §2000.029 of the Administrative Procedures Act (APA).
The purpose for the hearing was to give parties the opportu-
nity to provide additional, clarifying, or reply comments. Rep-
resentatives of AEP, Aspen Systems, Cardinal, Clark, Thomas
& Winters, Consumer Groups, ECC, EUMMOT, Free Lighting
Company, Frontier Associates (Frontier), Good Company, Nex-
ant Consulting, OPC, Oncor, Princeton American Energy, LLC,
Reliant, SESCO, Inc., TACCA, and Winegard Energy attended
the public hearing. EUMMOT represented AEP, EGSI, Oncor,
Reliant, and Texas New Mexico Power Company (TNMP).
AEP, EGSI, Oncor, Reliant, and TNMP submitted comments to
indicate their support of the comments submitted by EUMMOT,
and in so far they did not differ from EUMMOT they are not reit-
erated in the preamble. Felcor’s comments consisted of a letter
expressing support of the comments filed by the THMA, and are
therefore addressed as THMA comments in the preamble. ECC
submitted comments on behalf of Alliant-Cogenex, Custom En-
ergy, Sempra Energy Solutions, and Siemens Building Technolo-
gies. NAESCO, as a trade organization, submitted comments
on behalf of its members. The hearing, however, revealed that
NAESCO’s comments were not supported by all of its members,
and there was no NAESCO member present expressing support
for the comments. The comments submitted by SPC did not indi-
cate what parties belonged to the "coalition," and the signatory
was not present at the hearing to provide the information. To
the extent that comments provided at the hearing differ from the
submitted written comments, such comments are summarized
herein.
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Comments on specific questions in the preamble of the proposed
amended rules.
In the preamble, the commission requested that interested par-
ties address three issues related to the implementation and final
development of the proposed amendments to the rules. The par-
ties’ responses are summarized below.
Issue Number 1: The proposed amendment to §25.181(i)(3) is
intended to increase EESP participation and encourage partici-
pation by smaller EESPs. Is this an appropriate policy goal? If
yes, is the proposed method the most effective means to reach
this goal?
Clifton stated that participation by smaller Energy Efficiency Ser-
vice Providers (EESPs) is an appropriate policy goal because
the city has few, if any, large EESPs capable of meeting the re-
quirements for large contracts. The city does, however, have a
number of small EESPs that would benefit from a small EESP
set-aside. EUMMOT stated that this is an appropriate policy
goal; but there should be an appropriate balance between small,
local EESPs, and large, national EESPs. According to EUM-
MOT, oversight of numerous small projects increases administra-
tive costs, some utilities budgets are too small to sustain numer-
ous EESPs, and only larger contracts have the ability to meet the
security requirements and the assurance that they will meet their
contractual goals. EUMMOT stated that it is important to balance
the goal of increasing participation by small EESPs with achiev-
ing the demand reduction goal, and the proposed language in
the rule achieves this balance. EGSI, in separate comments,
stated that changes to make the program more accessible to lo-
cal EESPs will allow customers not only to comparison shop, but
will allow customers to do business with local companies they
know best, and is therefore good public policy.
OPC stated that the primary purpose of the rule should be to
achieve the goals set forth in PURA §39.905 at the lowest pos-
sible cost. Therefore, if increased EESP participation leads to
higher program costs, the proposed policy goal is inappropriate.
According to OPC, the 20% limit placed on EESP participation in
subsection (i)(3) increases the number of participating EESPs,
thereby increasing customer choice. OPC recognized, however,
that smaller utility programs may have difficulty in finding suffi-
cient number of EESPs and concurred that a utility should be
able to extend additional funding to a limited number of EESPs
if no other EESPs are available to participate without having to
seek a waiver. OPC stated that the amendment to subsection
(i)(3) provides such balance, but recommended a longer waiting
period, from 90 to 120 days.
SPC stated that increasing EESP participation and encourag-
ing participation by small EESPs is an appropriate, albeit a sec-
ondary policy goal. Similarly to OPC, SPC argued that if this pol-
icy goal leads to increased program costs it is not appropriate,
and should only be pursued if the administrative costs remain
capped at 5.0% of program costs, as opposed to the proposed
10%. SPC stated it would be particularly inappropriate because
it may reduce the amount of energy efficiency achieved under
the program. SPC further stated that the proposed rule provi-
sions have already been tested and it has been demonstrated
that they are not effective in encouraging small EESP participa-
tion. According to SPC, the barrier to small EESP participation
is not the size of the projects, but the difficulties with cash flow
and the complexities of measure eligibility and pricing. Instead,
the rule should address the cash flow problems and simplify the
complex pricing policies by placing the 65% cap for lighting on
the total incentive dollars, and use a lower percentage of the

avoided costs rather than load factor caps. Free Lighting made
similar statements during the APA hearing.
ECC strongly supported the policy goal of increasing EESP par-
ticipation through the creation of a set-aside for smaller projects.
ECC stated that this would empower customers to choose an
EESP from a larger pool of EESPs than what is currently avail-
able. Moreover, having the pool of participants be as small as it
is today gives the current participants in the standard offer pro-
grams an unfair market advantage. ECC advocated for stronger
language that would specify a percentage of funds be set-aside
for small projects and limit proposals to a number of units, and
allow providers to apply for additional funds only after projects
have been completed. ECC noted that the increased admin-
istrative burden of a larger pool of EESPs is more than off-set
by the proposed 10% administrative allowance in the rule. In
addition, at the APA hearing, ECC stated that the state of New
Jersey had similar concerns and, as a result, opened the pro-
gram up to a larger number of contractors. According to ECC,
this action resulted in increased program participation at lower
incentive amounts.
TACCA commented that, under the current rule, utilities have
used the 20% provision under subsection (i)(3) to craft programs
that limit customer choice and arguably fail the test of market
neutral administration, particularly in the case of the residen-
tial and small commercial standard offer programs. TACCA as-
serted that having EESP participation limited to five (or even
ten) EESPs limits customer choice to these EESPs for incen-
tive funds, thereby giving these few EESPs undue market power.
Moreover, as TACCA stated, having all the funds encumbered
to a limited number of EESPs within a very short time frame
does not guarantee that these EESPs will use all the incen-
tive funds. According to TACCA, the proposed solution in the
rule is too vague. TACCA proposed: 1) specifying a set-aside
for small contracts of at least 25% of the total program budget;
2) making the incentive funds available only in increments of
10-15 units, until the EESP reaches the 20% limit; and 3) limit-
ing multi-family projects to $5,000, and requiring an affidavit from
the customer for any project larger than the threshold. Accord-
ing to TACCA, this will allow EESPs to experiment with the in-
centive programs, build confidence in their ability to sell energy
efficiency, and increase customer choice by increasing provider
participation. TACCA further stated that deposits may discour-
age bids from EESPs with no means at their disposal, but it will
not discourage large EESPs from bidding the maximum amount
in order to develop a market advantage over companies that do
not have access to the incentive funds.
Consumer Groups supported the goal of increasing EESP par-
ticipation if the increase is sufficiently large enough to create a vi-
brant energy efficiency market where competition reduces price
and improves quality of service for residential customers. If, how-
ever, the only result is to increase EESP participation for large
commercial and industrial customers, Consumer Groups noted
that residential customers would be better of with fewer EESPs
under increased regulatory oversight.
The commission agrees that participation by a larger number
of contractors, particularly smaller contractors, is an appropri-
ate policy goal. Increasing the number of contractors will fos-
ter the energy efficiency market generally, increase competition,
and provide customers with greater choice between contractors
and services. Ultimately, this should decrease price and improve
quality for energy efficiency services. The commission agrees
with TACCA that the 20% incentive cap on contractors has not
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adequately addressed this issue, even if the timeline is extended
as suggested by OPC. Most utilities have treated this provision
as a means to limit participation by awarding contracts to only
five EESPs. As a result, a limited number of EESPs exercise
market power over the remaining EESPs who are unable to offer
utility funded incentives to customers. However, requiring each
utility to create a set-aside of at least 25% of program funding
for small contractors will not be tenable for utilities with small
budgets because there may be a limited number EESPs avail-
able in their service area. In addition, by creating small bud-
gets, the program will lose its economies of scale. The commis-
sion must therefore balance the need to open up the program
to a larger number of participants against the utility’s ability to
cost-effectively reach its goal. Setting a specific percentage will
only serve to force small utilities to request a good cause ex-
ception, and may result in a set-aside that is too small for the
large utilities. The commission finds that the proposed language
as written is adequate. Utilities should have a set-aside budget
for small contractors, and the commission fully expects that this
set-aside be 25-30% of the program budget for the large utili-
ties. The amount of the set-aside for small contractors will be
specified in the utility’s energy efficiency plan. The commission
has revised §25.181(h)(2)(G) for this purpose. As stated in the
proposed rule, the commission may adjust the allocation of the
set-aside at any time. The commission disagrees with Consumer
Groups with respect to the application of the set-aside. The in-
tent of the provision is clear, in that it applies to residential and
small commercial, and hard-to-reach programs only. The com-
mission also disagrees with OPC and SPC that this will increase
overall program costs and/or reduce energy savings because the
proposed rule will not alter the cost-effectiveness standards or
the utilities’ current rates. TACCA’s concerns regarding the limits
placed on individual project submissions is more fully discussed
under §25.181(h)(4)(A)-(B), below.
Issue Number 2: Under §25.181(j)(2)(E), the programs may re-
quire a maximum load factor, and allow utilities to rank proposals
by load factor in order to more cost-effectively and competitively
acquire demand savings. Is this an appropriate policy goal? If
yes, is the proposed method the most effective means to reach
this goal?
Clifton, EUMMOT, and OPC supported the provisions that would
allow the use of load factor caps or the competitive selection
based on load factors to reduce program costs. According to
Clifton, the commission should not be concerned that this pro-
vision is somewhat untraditional in a standard offer program if
the provision ensures that utilities meet their goal more cost-ef-
fectively, particularly if high load factor proposals dominate the
initial application. EUMMOT stated that the acquisition of de-
mand savings in a more cost-effective manner is an appropri-
ate policy goal. EUMMOT stated that if a utility receives a large
number of applications for incentive funds early in the enrollment
period, the utility should be given the latitude to select propos-
als that provide the most cost-effective peak demand reductions,
and ranking projects by load factor provides this tool. Without this
tool, EUMMOT argued, utilities may be obligated to fund projects
that provide energy savings, with minimal peak load reductions,
thereby risking not being able to meet the peak reduction goal
within their budgets.
THMA and TACCA stated that while they recognized the need to
maximize cost- effective peak demand reductions, allowing utili-
ties to rank projects by load factor could lead to projects that are
less comprehensive. THMA stated that the proposal would hin-
der the ability of hotel and motel owners to participate in these

programs. TACCA stated that it would, however, support placing
a load factor cap for the overall project if the load factor cap is
clearly publicized before the EESPs develop their projects. Ac-
cording to both TACCA and THMA, customers can work with en-
ergy efficiency service providers to choose the best mix of mea-
sures, knowing what level of incentives are available. They also
proposed that the cap may be adjusted up or down, depending
on how the market responds, as long as adequate notice is given
of the adjustment.
ECC opposed the use of load factors to rank projects after they
have been submitted. ECC argued that this would be contrary to
a market-based standard offer program, in that it would place the
utilities back in the role of judging what projects should be funded
based on a competitive selection, meaning that actual eligibility
terms would be calculated after the fact by comparing bids. ECC
asserted that this would create uncertainty for the project spon-
sors the customers and lead to gaming in order to assure that
some portion of a project would be funded, and likely lead to
lowered effectiveness of the overall program. According to ECC,
the customer should select the EESP and the measures in such
a manner that best fits its needs. ECC did support language al-
lowing the imposition of a reasonable load factor cap, as long as
it is not overly restrictive and encourages more comprehensive
projects and discourages "cream-skimming" projects. ECC also
stated that it would support allowing the utility to lower the incen-
tive levels in order to achieve the goal at a lower cost. However,
ECC emphasized, the load factor caps and the incentive levels
should be publicized well in advance.
ACEEE and SPC opposed both the imposition of load factor
caps and/or reducing payments for higher load factors because
this would reduce the incentives for energy savings. According
to SPC, the proposal would severely impact the residential and
small commercial participants whose electric bills are calculated
only by the use of energy. SPC further stated that subsection
(h)(2)(F) already allows setting of the incentive as a percentage
of the cost-effectiveness standard without the distorting impacts
of load factor caps, if the commission wishes to lower program
costs. In addition, SPC claimed that the commission already
ruled on this issue in response to a recommendation for a com-
petitive selection in the preamble to the current rule, when it
stated that each kW and kWh saved receive the same payment,
regardless of the measures installed. Similarly, ACEEE argued
that load factor caps were contrary to the legislative intent of the
energy efficiency programs, in that they would focus attention on
demand savings rather than energy savings. ACEEE stated that
load factor caps would benefit the utilities, not the customer, and
thus would provide private benefits, rather than public benefits as
the legislature had intended. ACEEE and SPC argued that load
factor caps do not reduce the cost of energy efficiency or energy
savings; rather, they increase the cost of energy efficiency mea-
sures by the total costs per average saved kWh. They noted
that load factor caps may reduce the total cost per kW saved
but they increase the average cost per kWh saved. Therefore,
ACEEE and SPC stated, the load factor cap negates the cost-
effectiveness determination of the rule and will also distort the
marketplace to favor those measures and applications with low
load factors while discriminating against measures and applica-
tions with high load factors. In addition, they asserted that the
use of load factor caps will increase the cost to administer the
program and creates new complexities in the payment stream
for the small EESPs. SPC also stated that a more reasonable
approach would be to reduce the incentive levels for both kW and
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kWh by the same percentage, rather than imposing load factor
caps.
Consumer Groups also opposed the use of load factors to
more cost-effectively acquire demand savings. According
to Consumer Groups, placing load factor caps on programs
will de-value energy efficiency applications for residential
and low-income customers because they benefit most from
measures with high load factors. Consumer Groups added
that load factor caps would potentially eliminate measures with
the highest energy savings, such as refrigerators and ceiling
insulation. Consumer Groups further argued that setting load
factor caps would put the utilities in the position of choosing
the type of measures that will be installed under a standard
offer program, which is contrary to the concept of a standard
offer program. Consumer Groups requested eliminating the
provisions in the rule dealing with load factors.
In reply comments, EUMMOT emphasized that at the time the
rule was proposed, commission staff estimated program costs
using assumed load factors for each customer class. These
load factors were 42% for large commercial and industrial cus-
tomers, 31.4% for residential and small commercial customers,
and 77.6% for the hard-to-reach sector. EUMMOT pointed out
that actual contract performance has shown that these load fac-
tors are currently substantially different. For example, the load
factors for the most popular measures are as high as 114% and
76% for water-related measures and lighting respectively. EU-
MMOT stated that to the extent that a large number of project
sponsors promote only high load factor measures, such as wa-
ter-saving devices, the actual program costs could far exceed the
assumed values when the rule was developed. At the APA hear-
ing, EUMMOT stated that competitive selection based on load
factor would not be appropriate for the hard-to-reach program be-
cause the program emphasizes a whole- house approach. Nor
would it be appropriate for the commercial/industrial programs
EUMMOT claimed, because the money has not been fully sub-
scribed. But EUMMOT noted that it would be a useful tool in the
residential/small commercial programs contractor selection.
In reply comments, ECC reiterated its opposition to the use of
load factors to competitively rank projects, for it would discour-
age EESPs from offering measures that benefit customers in ad-
dition to low load factor measures. As an example, ECC pointed
out that an air conditioning EESP that only offered air condition-
ers at a load factor of 21% would win over an EESP that offered
air conditioning and insulation - a more comprehensive project
that would provide greater benefits to the customer. On the other
hand, ECC noted, imposing a reasonable load factor will encour-
age load factors and avoid "cream-skimming." ECC expressed
surprise that OPC would support competitive ranking of projects
by load factor for this would lead to projects that would provide
the least cost savings to the customer. ECC emphasized the
rule should strike a balance between peak demand reduction
and lowering customer energy costs. SESCO provided similar
comments at the APA hearing.
At the APA hearing, OPC emphasized that any use of load fac-
tors should not be used to artificially restrict funds intended for
programs serving residential customers and move these funds
to the large commercial/industrial class programs.
The commission finds that the rules should facilitate the ability of
the utilities to meet the energy efficiency goal in the most cost-ef-
fective manner. The commission agrees, however, that ranking
projects by load factor is not an appropriate policy. Such ranking
would create uncertainty in the market and encourage EESPs

to develop projects with the lowest load factor, rather than creat-
ing comprehensive projects that meet the customer needs, while
also producing demand savings. The commission also agrees
that competitive ranking would lead to the programs or utilities
driving measure selection, rather than the market and customers
driving measure selection, which is contrary to the market neu-
trality requirement of a standard offer program. The commission
has therefore eliminated the provision that would allow utilities to
competitively rank projects by load factor.
The commission disagrees with ACEEE, SPC, and Consumer
Groups that the sole intent of PURA is to achieve an energy
goal, rather than a demand goal, or create a public benefits
program for customers. PURA §39.905 clearly states that the
utilities must reduce their growth in demand, not energy con-
sumption, by 10%. In doing so, the utilities must implement
programs that reduce demand and energy, and reduce the cus-
tomer’s energy costs. The commission recognizes its obligation
to balance the mandate to meet a peak demand goal, while re-
ducing energy consumption for end-use customers. Historically,
EESPs have argued against placing load factor caps on individ-
ual measures because high load factor measures would off-set
the higher cost of low load factor measures. Unfortunately, expe-
rience has shown that EESPs have tended to gravitate towards
projects that predominately consist of low-cost, high load factor
measures such as lighting and water savers. The commission
is concerned that if this trend continues, the utilities will not be
able to meet the mandates of PURA §39.905 within their current
budgets because too much of the program cost will go to saving
energy, rather than to reducing demand.
The commission agrees with EUMMOT, ECC, Clifton, and
TACCA that placing a reasonable load factor cap on projects is
a legitimate means to ensure that projects will result in demand
savings, encourage comprehensiveness, and discourage
"cream- skimming" of low-cost, high load factor measures. The
commission recognizes that this may increase the average cost
per kWh saved, but will reduce the total cost per kW saved.
However, this is somewhat irrelevant because the program goal
is a demand goal, not an energy goal. Moreover, the program
contemplates that customers will bear a part of the cost of mea-
sures installed in their homes or businesses. The commission
does share the concern that if the load factor caps are too low,
the caps may eliminate some measures that are particularly
beneficial to low-income customers. The commission also
agrees that it may not be to the benefit of the overall program if
there is great variation in load factor caps among utilities. The
commission therefore finds that the maximum load factor caps
should be set at a reasonable level that balances the need to
achieve demand savings and provide energy and cost reduc-
tions to the end use customers. In addition, the commission
finds that load factor caps should be publicized well in advance
to allow EESPs, in conjunction with their customers, to develop
meaningful projects within the available incentive perimeters.
The commission has revised the §25.181(j)(2)(E) accordingly.
In addition, for the purpose of clarity, the commission has
added definitions for "demand savings" and "load factor" to the
definitions section under §25.181(c).
The commission also finds that adjusting incentive levels is an
appropriate method to control program costs. Adjusting incen-
tive levels is consistent with the underlying market philosophy, for
the adjustment would occur in response to the market. The com-
mission concurs, however, that, like load factor caps, incentive
adjustments must be publicized well in advance to allow EESPs

ADOPTED RULES October 18, 2002 27 TexReg 9739



to EESPs, in conjunction with their customers, to develop mean-
ingful projects within the available incentive parameters. The
commission has revised the rule accordingly.
In reference to OPC’s comments regarding the possibility of util-
ities manipulating load factors in such a manner that it will shift
funds from one customer class to another customer class, the
commission finds that load factors should be set at a level rea-
sonable for the customer class, and should be adjusted in re-
sponse to market conditions. Utilities will expend funds consis-
tent with the budgets submitted in the energy efficiency plans,
and any funding shifts between customer classes should only
occur in extraordinary circumstances. The commission will mon-
itor these expenditures based on the annual energy efficiency
report. The commission has not revised the rule in response to
this comment.
Issue Number 3: The Texas Health and Safety Code, Title 5,
Subtitle C, Chapter 386, requires that new construction in Texas
meet the International Energy Conservation Code (IECC). The
market transformation programs under §25.181(k) are a means
to encourage the new home construction market to comply with
and exceed the IECC. What should be the appropriate baseline
for such a market transformation program? If the baseline is
based on market practice and the market practice is below the
IECC, should a utility be allowed to claim savings that are above
the baseline but below the IECC?
Cardinal and EUMMOT stated that actual industry practices, as
established through analysis, should set the baseline from which
energy efficiency savings and peak demand reductions should
be calculated. Cardinal argued that the existence of a code re-
quirement does not necessarily result in market compliance with
that requirement by a date certain. EUMMOT pointed out that
market transformation programs fall into two categories: those
that address the whole house and those that target specific types
of equipment. Both Cardinal and EUMMOT stated that as one is
a performance approach (whole house) and the other is a com-
ponent approach (equipment), the IECC will affect these pro-
grams differently. According to EUMMOT, this provides for dif-
fering justification for using actual industry practice. In the case
of the whole house approach, Cardinal and EUMMOT believed
that actual industry practice is justified because it will take time
for the IECC to be fully implemented. Incentives, however, ac-
cording to EUMMOT should only be paid for kW and kWh sav-
ings above the IECC to ensure that funds are not used to simply
enforce the building code. In the case of the component ap-
proach, the builder may follow a performance path and make
various efficiency trade-offs. According to EUMMOT, because
trade-offs are permitted, there are no real component-level effi-
ciency requirements for building components under IECC, aside
from other existing efficiency standards. EUMMOT noted that
the baseline study could reveal that the average window or air
conditioner installed in the service area is below IECC’s pre-
scriptive path, even though the whole house meets the IECC
through the performance path. Therefore, they proposed that a
baseline study be conducted to identify industry practices and
provide a benchmark. According to EUMMOT, the average val-
ues found through the baseline study should be used in savings
calculations. While EUMMOT supported the proposed amend-
ment as published, it offered some additional language to clarify
the above described situation. Cardinal, however, stated that
utilities should be permitted to count improvements over actual,
real-world baselines rather than the IECC; otherwise utilities will

not invest in market transformation programs. Cardinal recom-
mended additional rule language that in establishing the base-
line, consideration should be given to the regional implemen-
tation of the IECC, and that such consideration shall not pre-
clude establishment of a baseline below the IECC "prescriptive"
component, where such compliance is permitted by the IECC
through alternative building designs or measures.
OPC stated that the baseline prescribed by the rule should be
the IECC standard, unless the utilities can prove that a different
baseline applies within its service area. If this is the case, OPC
argued that the utilities should be able to claim any savings above
the alternative baseline. OPC noted, however, that the utilities
should have the burden of proof and it should require that the
commission grant a good cause exception to the rule.
SPC stated that market transformation programs should be
treated in the same manner as standard offer programs in
determining the baselines to be used to calculate and claim
savings. Therefore, according to SPC, the baseline should be
no lower than the mandated IECC standard. In the alternative,
SPC proposed that standard offer programs should also be
allowed to calculate savings from a standard market practice
baseline. According to SPC, no incentives should be paid for
savings resulting from measures that would have been installed
without the incentive or for merely complying with existing
regulations. Similarly, Consumer Groups stated that the IECC
should be the standard baseline and any savings claimed should
be limited to savings that exceed the IECC standard. Consumer
Groups recognized, however, that there may be extenuating
circumstances within local communities, but that solutions to
these circumstances should be fully explored in the energy
efficiency implementation project (EEIP) under subsection (n).
During the APA hearing, Aspen Systems stated that it supported
having the baseline be above the IECC, regardless of the exist-
ing local code, but expressed concern that this does not address
alternative building codes or materials. Aspen noted that such
codes are subject to review and approval by Texas A&M Uni-
versity, and therefore recommended tying Texas A&M University
into the rule provision. Similarly, Cardinal indicated that there
appear to be contradictions between Senate Bill 5 (77th Leg.,
Ch. 967, 2001 Texas General Laws 2084) and Senate Bill SB
365 (77th Leg., Ch. 120, 2001 Texas General Laws 238), which
are still being reviewed. In addition, according to Cardinal, local
municipalities may modify the IECC and submit their alternative
code for review by Texas A&M University. TACCA stated that
such modifications have led to varying code requirement within
small geographic areas, which has made the situation confusing
to contractors.
The commission agrees with Cardinal and EUMMOT that the
IECC offers a performance approach (whole house) and a com-
ponent approach (equipment), and that the IECC will affect en-
ergy efficiency programs differently. This provides for differing
justification for using actual industry practice. In the case of the
whole house approach, actual industry practice is justified be-
cause it will take time for the IECC to be fully implemented. In-
centives, however, should only be paid for kW and kWh savings
above the IECC to ensure that funds are not used to simply en-
force the building code. In the case of the component approach,
the builder may follow a performance path and make various effi-
ciency trade-offs. Because trade-offs are permitted, there are no
real component-level efficiency requirements for building com-
ponents under IECC. The average window or air conditioner in-
stalled in a service area may be below IECC’s prescriptive path,
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even though the whole house meets the IECC through the per-
formance path. Therefore, a baseline study should be conducted
to identify industry practices and provide a benchmark. The av-
erage values found through the baseline study should be used
in savings calculations. However, the commission is concerned
that there appears to be substantial uncertainty as to the level
of implementation and varying interpretations of the IECC and
the statutory mandates under Senate Bills 5 and 365. It also ap-
pears that energy codes may vary considerably across the state.
The commission therefore finds that the development of bench-
marks for the purpose of the new home construction programs
should be further explored in the EEIP and a recommendation
be made to the commission at a later date.
General Comments
Consumer Groups commented that the April 1, 2002 energy ef-
ficiency plans filed by the utilities show little progress in reaching
the energy efficiency goal and in offering energy efficiency pro-
grams to customers, and that the utilities are maintaining their
notoriously poor energy efficiency record. Consumer Groups
reiterated its previous recommendation under Project Number
21074, Energy Efficiency Programs, that utilities pilot residen-
tial standard offer programs rather than offering them on a large
scale. Consumer Groups conceded, however, that the informa-
tion in the April 1, 2002 reports did not contain sufficient infor-
mation to make any definitive conclusions.
The commission finds that the information set forth in the April
1, 2002 reports cover program year 2001, predating the official
start-up date of the programs on January 1, 2002. During that
year, the utility program budgets were limited to funds available
in the bundled rates, the utility did not have a demand goal, and
most utilities operated pilot programs to test the new program
designs. It is therefore premature to draw any conclusions re-
garding the program effectiveness based on the 2001 data. The
commission agrees, however, that the programs should be sub-
ject to ongoing monitoring.
NAESCO stated that there is no empirical evidence to support
any of the proposed changes in the rule. According to NAESCO,
the proposed changes, such as eligibility, pricing, administration,
and customer/technology targeting through load factor caps,
would reduce the commission’s oversight of major elements of
program administration. NAESCO argued that it simply does
not work to turn over major areas of program control to one party
in a complex public benefits program. NAESCO sited California
as an example of how regulatory uncertainty has a detrimental
effect on the energy efficiency industry. According to NAESCO,
many energy efficiency projects are being delayed because
the California commission has attempted to shift major areas
of responsibility such as program development to the utilities.
Conversely, New York has a successful energy efficiency pro-
gram because it is based on modest incentives, has maintained
consistency over time, and the state commission has retained
control over key program elements, such as eligibility, incentive
levels and targeting.
NAESCO appears to misunderstand the mandates of PURA
§39.905 and the proposed revisions to the rule. Whereas other
states provide funding for energy efficiency without setting
goals for the programs, PURA §39.905 requires that utilities
meet a quantifiable demand reduction goal. The proposed
rule revisions do not shift control over program elements from
the commission to the utilities; rather, the changes provide
clarification as to the utility responsibilities and facilitate the

ability of the utilities to meet the goal in a more cost-effective
manner, while providing meaningful benefits to the customers.
The commission finds that there is no correlation between the
California, New York and Texas programs in this regard. The
commission has made no revisions in response to NAESCO’s
comments.
§25.181(c), Definitions
In reference to §25.181(c)(1), EUMMOT agreed that the defini-
tion of "affiliate" should be included in the rule; however, EUM-
MOT argued that the "at least 5.0%" threshold of the definition
should be modified to 15% or 20% as this modification could be
equally effective in ensuring broad-based participation.
The commission rejects EUMMOT’s proposal to change the "at
least 5.0%" threshold in the definition of "affiliate" to a 15% or
20% threshold. The commission notes that such a change is
unnecessary. The affiliate definition adopted in the rule comes
directly from the Final Order in Project Number 22241, Energy
Efficiency Program Implementation Docket; P.U.C. Proceeding to
Implement the Requirements of §25.181 relating to the Energy
Efficiency Goal. The commission already decided on a 5.0%
threshold and declines the invitation to reconsider its decision.
ECC suggested clarifying the definition of "energy efficiency" un-
der paragraph (7) to include "materials" and energy gains as well
as losses.
ECC did not provide any justification for the proposed change
and the commission finds none. No change was made in re-
sponse to this comment.
In reference to paragraph (8), definition of "energy efficiency
measure," ECC, THMA, and TACCA recommended that a mea-
sure should reduce energy or demand, but should not be re-
quired to do both. ECC and TACCA also stated that it would
be appropriate to require that a project reduce both energy and
demand. This will allow EESPs to install a combination of mea-
sures that in the aggregate will save both energy and demand,
and be more comprehensive. ECC and TACCA stated that this
would be a more market neutral approach and therefore be more
consistent with the intent of a standard offer program.
The commission agrees that individual measures should not be
required to result in both energy and demand savings, for this
may discriminate against measures that may well fit in the pack-
age of aggregate measures. The commission has replaced the
word "and" with "or," and has reinserted "or both" in subsection
(c)(8).
In reference to the definition of "energy efficiency project" under
paragraph (9), ECC, THMA, and TACCA, consistent with com-
ments regarding paragraph (8), stated that, unlike an individual
energy efficiency measure, a project should result in the reduc-
tion in the customer’s energy consumption and peak demand.
ECC emphasized that it is willing to support a load factor cap so
that projects will achieve both energy and demand reductions.
The commission agrees that a project should achieve both en-
ergy and demand savings, and result in reductions in energy
costs. This is consistent with the mandate in PURA §39.905
that requires that the utilities meet a demand goal, while also
providing benefits to the customer. The commission has revised
the definition of energy efficiency project under subsection (c)(9)
accordingly. In reference to ECC’s comment regarding load fac-
tor caps, this issue is fully discussed in the commission response
under Preamble Issue Number 1.
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Clifton supported the provision under paragraph (10) that allows
customers to be their own project sponsor because it had a num-
ber of public and private agencies that are potential project spon-
sors.
EUMMOT commented that the definition of "peak demand re-
duction" under paragraph (24) may have the effect of disqualify-
ing measures that reduce equipment run time for periods of less
than one hour. EUMMOT suggested rephrasing the definition so
that the assigned demand reduction will reflect the average an-
ticipated impact over a full hour. OPC questioned whether the
intent of the provision was to calculate the total curtailment of
demand during one hour or to require curtailment of demand for
minimum of a continuous hour. OPC recommended that it re-
fer to the total rather than a continuous hour because otherwise
most residential projects would not qualify. Consumer Groups
commented that the definition should be revised such that it as-
sures that all measures with high energy efficiency savings are
available to residential and low-income customers.
The commission agrees that requiring load curtailment to occur
for a continuous hour would preclude most residential applica-
tions. The commission finds that the intent of the definition is
that the value of the peak load curtailment refers to the average
total during an hour. The commission adopts EUMMOT’s rec-
ommendation and has revised the rule accordingly.
In reference to the definition of peak demand under paragraph
(25), SPC claimed that restricting the peak period to between
1:00 p.m. and 7:00 p.m. was not discussed in an Energy Effi-
ciency Implementation Docket (EEID now EEIP) meeting, is in-
consistent with utility practice, and inconsistent with commission
approved peak periods. According to SPC, the commission has
made an affirmative decision not to specify the hours in its def-
inition of peak demand and that the utility cost of service cases
are largely silent on this issue. SPC argued that this is an "un-
sponsored" rule change that is not consistent with commission
approved tariffs. Moreover, SPC proposed that the period should
be extended to include October, consistent with TXU’s residen-
tial tariff. SPC argued that in no way should the rule impose a
definition that is more restrictive for the purpose of energy effi-
ciency than that which is used for billing purposes.
At the public hearing, Nexant recommended that the definition
should be further restricted to weekdays during the period of May
1 through September 30.
The commission is constrained only by the substantive law,
PURA §39.905, and procedural law, the Texas Administrative
Procedures Act. A rule change need not to be "sponsored" by
any party or reviewed by the EEIP. Moreover, the commission
finds restricting peak demand during specific hours of the day
is entirely consistent with standard utility practice, even if the
specific seasons and hours may vary between utilities. For the
purpose of this rule, the commission finds that setting the peak
season from May through September, with a daily peak period
from 1:00-7:00 p.m. on a statewide basis is appropriate. In
reference to SPC’s comment that the proposed definition of
peak period in the rule is different from the definition used for
the purpose of billing, the commission finds that this comment
is irrelevant. The peak period for electric demand in Texas is
summer afternoons. The utility rates differ from company to
company, in how they define summer months, and there are
very few customers on time-of-use rates. For ease of carrying
out the energy efficiency program, the commission believes that
a uniform definition of peak period that corresponds with actual

demand is appropriate. The commission declines to modify the
rule based on these comments.
In reference to Nexant’s comment regarding weekdays, the com-
mission concurs that it should be restricted to week days and has
revised the rule so that it applies to all days, "except for federal
holidays and weekends." In addition, the commission has made
the same revision in §25.182(c)(11).
SPC objected to the elimination of the provision that allowed mul-
tiple energy efficiency service providers to participate under one
standard offer contract under §25.181(c)(28) because it would
preclude an EESP from subcontracting with other entities for
goods and services. In addition, SPC claimed that this change is
highly anti- competitive in that it limits participation to those few
project sponsors that do not use or need other service providers,
and will therefore also have an adverse effect on small EESP.
At the APA hearing, AEP recommended that the reference re-
garding the targeted weatherization programs administered by
the Texas Department of Housing and Community Affairs (TD-
HCA) be moved to the definition of "standard offer program" un-
der §25.181(c)(29), because these programs fit better within the
definition of "standard offer program," rather than with the defini-
tion of "standard offer contract."
The commission finds that the proposed revision does not
preclude an individual EESP from subcontracting with other
providers for any needed goods or services. The revision does
clarify, however, that only entity the entity under contract with
the utility is ultimately accountable for all project activities. The
commission declines reinserting the language. In reference
to the comment by AEP regarding the TDHCA programs,
the commission agrees this provision should be moved to
§25.181(c)(29), and has revised the rule accordingly.
§25.181(d), Procedure for determining affiliate status
EUMMOT supported developing a better defined process for de-
termining whether various project sponsors are affiliates. How-
ever, EUMMOT argued that the proposed methodology for de-
termining affiliate status is flawed in several ways. First, EUM-
MOT contended that the burden of proof should not be placed
on the utilities to both investigate affiliate status and to deter-
mine whether an affiliate relationship exists. EUMMOT indicated
that investigating affiliate status is very expensive and time con-
suming, since such investigations require obtaining legal advice,
conferring with investigative consultants, and prodding EESPs to
make available information that EESPs are unwilling to provide.
Second, EUMMOT argued that proposed §25.181(d) would be
duplicative and cumbersome because every utility will be inves-
tigating the same set of EESPs and would then have to initi-
ate proceedings. Finally, EUMMOT indicated that the proposed
methodology would lead to considerable administrative litigation.
In lieu of the proposed methodology, EUMMOT recommended
that the commission develop a registration process to determine
whether energy EESPs are affiliates. In the alternative, EUM-
MOT recommended that the commission adopt a methodology
by which EESPs would file affidavits affirming or denying their af-
filiate status. Furthermore, EUMMOT contended that burden of
establishing or denying affiliate status should be on the EESPs
rather than on the utilities.
SPC stated that the proposed procedure for determining affiliate
status does nothing more than shift the decision to the commis-
sion. Furthermore, SPC stated that placing the burden of proof
on utilities to determine affiliate status is unfair to both the utilities
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and to the EESPs: utilities are given an impossible responsibility;
EESPs are at the mercy of the utility until a potentially time con-
suming process has been completed. Additionally, SPC noted
that the proposed methodology would be duplicative because
the same information would be required by many utilities.
In lieu of the proposed methodology, SPC proposed deleting
subsections (d)(1)-(3) and replacing them with a section stat-
ing that utilities shall require potential EESPs to register with the
commission listing. The registration would include identification
of any affiliates with others on the registration listing prior to or
concurrent with their approval as service providers. SPC con-
tended that its proposed methodology should be deemed con-
clusive of the affiliate issue, unless reversed in accordance with
staff’s proposed subsections (d)(4)-(6).
Consumer Groups argued that procedures for determining affili-
ate status are outside the scope of the rule and therefore should
not be included. Consumer Groups noted that the definition of
affiliates and their relationships is a specialty area that has ap-
plication to many commission rules.
Clifton agreed that the process for determining affiliate relation-
ships must be streamlined. It proposed a generic project to mon-
itor affiliate status, or to incorporate determination of affiliate sta-
tus within the Energy Efficiency Implementation Project (EEIP).
Clifton stated that rather than having each utility bring evidence
of affiliate status to the commission in separate proceedings, in-
terested EESPs should be required to fully disclose all pertinent
information regarding affiliate status with other potential partic-
ipating EESPs. Clifton argued that its proposed methodology
would decrease uncertainty for EESPs and utility administrators,
while allowing for more rapid deployment of programs. Finally,
Clifton noted that its methodology would avoid separate utility fil-
ings for each standard offer program.
During the public hearing, Oncor indicated that reliance on affi-
davits is not the best methodology but could be an acceptable
alternative methodology. It indicated that past reliance on af-
fidavits did not resolve the affiliate issue. Furthermore, Oncor
stated that reliance on affidavits could lead to continuing admin-
istrative litigation at the commission. Also, Oncor indicated that
it did not believe that a registration process would require a sep-
arate rulemaking. Moreover, Oncor stated that utilities should
not have to be involved in determining affiliate status but that the
commission should be involved in this matter. Finally, Oncor in-
dicated that a registration process might be modeled after the
process for certification of retail electric providers in which the
commission would develop a form that would require EESPs to
provide information that would allow the commission to deter-
mine whether EESPs are affiliated with one another.
Free Lighting stated that under a registration process, the com-
mission would examine the same factors that the utilities would
have examined, if the utilities were performing an affiliate inves-
tigation.
During the public hearing, AEP supported Oncor’s comments,
stating that affidavits are likely to cause confusion. AEP illus-
trated this point by referring to an instance in which it had two
sets of affidavits: one set was to be used if there was an af-
filiate relationship between project sponsors; the other set was
to be used if there was no such relationship. AEP stated that
there were sponsors who executed both affidavits. Therefore,
AEP supported a registration process as a methodology for de-
termining affiliate relationships.

Consumer Groups expressed concern that a registration process
would place hurdles in the path of small EESPs. Consumer
Groups indicated that such an effect is contrary to the goal of in-
creasing EESP participating, especially in the small commercial
and residential sector. In response to Consumer Groups’ com-
ments, Oncor stated that a registration process would be less
burdensome because EESPs would not be asked different ques-
tions from different utilities with which they intend to do business.
Oncor noted that a registration process would allow EESPs to
provide information once. SESCO also responded to Consumer
Groups’ concerns, stating that EEPS would not necessarily have
to register until after they are awarded a contract. SESCO gen-
erally supported EUMMOT’s proposed registration process.
In response to a question concerning affidavits, SESCO stated
that an affidavit could be used to show the absence of an affiliate
relationship. SESCO reasoned that if an affiliate relationship ex-
ists, it is possible to adduce evidence supporting the existence of
such relationship, but that it is not possible to use documentation
to show that an affiliate relationship does not exist .
In response to the question about the type of documents that utili-
ties examine to determine whether an affiliate relationship exists,
EUMMOT stated that utilities examine secretary of state filings
and state licensing requirements for membership on boards or
directorships.
The Consumer Groups’ assertion that the affiliate issue should
not be addressed in this rule is premised on the notion that the
definition of affiliate and methodology for determining affiliate
status adopted in this rule will apply to other proceedings in which
affiliate status is at issue. This premise is incorrect. The defi-
nition and methodology adopted in this rule applies only in the
energy efficiency context. It does not apply to any other context,
because it was not created to address other contexts in which
affiliate issues might arise. The commission finds that it should
address the affiliate issue to the extent that it can in this rule.
The commission understands that the affiliate issue is a fact in-
tensive inquiry. Furthermore, this issue arises solely when there
is a possibility that 20% or more of available funds will go to affil-
iated companies. EUMMOT, SESCO, Free Lighting, Oncor, and
others invited the commission to develop a registration process,
whereby the commission will have the burden of determining
whether each project participant is an affiliate. The commis-
sion declines to do so. The burden of gathering the information
and conducting an investigation is properly on the utilities, which
have the duty to administer energy efficiency programs. Propo-
nents of a registration process argue that it is less burdensome
because project participants need to provide information only to
the commission rather than to several utilities with which they
might transact business. While the commission recognizes that
this is an advantage of project participant registration, it would
be burdensome for the commission to gather the data and serve
as a repository for this information. Given that the affiliate issue
is germane only when more than 20% of available funds will go
to affiliated companies, the issue should not arise with sufficient
frequency to justify the administrative burden of a formal regis-
tration process.
However, the commission agrees with the comments of EUM-
MOT, Oncor, and SPC that the burden of proving affiliate status
should not be on the utilities. The utilities should have the ini-
tial burden to investigate EESPs with which they plan to conduct
business - this burden is inherent in the utilities’ duty to admin-
ister energy efficiency programs. Assuming that there exists a
possibility that 20% or more of available funds will go to possibly
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affiliated companies, those companies should have the burden
to respond to the utility’s concerns, since they seek to participate
in the programs and they have access to information that would
address the affiliate issue. Thus, the commission changes sub-
section (d)(2) accordingly.
The commission rejects SPC’s argument that the methodology
initially proposed is flawed because it requires EESPs to wait
several months before a decision on affiliate status is rendered.
First, the commission notes that the issue of affiliate status arises
solely in those circumstances in which 20% or more of the funds
available for a particular program will go to affiliated companies.
Thus, affiliated companies that fall below the 20% level will re-
main unaffected. Second, a determination of affiliate status is
a fact intensive inquiry. Consequently, the process by its nature
is time consuming. Finally, a registration process might also be
time consuming, given that the data would have to be collected
and then analyzed.
Furthermore, the commission rejects the arguments of EUM-
MOT and Oncor that the proposed methodology will result in
considerable administrative litigation. First, the affiliate issue will
arise only in those circumstances in which 20% or more of avail-
able project funds go to possibly affiliated companies. Second,
it is unclear that the registration process contemplated by EUM-
MOT would be less administratively burdensome than address-
ing the issue through litigated proceedings. Finally, a registration
process would not eliminate litigation. The staff might render a
recommendation, based upon the information obtained, that cer-
tain project participants are affiliates. Assuming that the project
participants disagree with the staff’s recommendation, the mat-
ter would become contested.
As discussed below, the commission adopts the rule change
that eliminates the requirement to maintain a list of qualifying
EESPs. Accordingly, the commission rejects SPC’s proposed
affiliate methodology, which assumes the existence of such a
list.
§25.181(e), Cost effectiveness standard
In reference to subsections (e)(2)(A), ECC recommended that
the word "annual" be inserted between "avoided" and "cost",
and that kW value be set on an annual basis. These changes
would clarify that avoided cost figures refer to an annual value of
avoided cost.
The commission agrees that the rule language would benefit
from the proposed change and has revised the rule to clarify that
these costs are annual values.
In reference to subsection (e)(2)(C), OPC opposed the deletion
of the reference to projects having to be "designed to enhance
air quality and improve reliability of electric service in the non-
attainment area, or both."
The commission finds that that energy efficiency projects will en-
hance air quality and improve reliability by reducing electric pro-
duction and congestion on the transmission system. The com-
mission also finds that placing the requirement that such projects
be designed to enhance air quality and improve reliability is su-
perfluous, and may only serve to create an unnecessary burden
of proof. The commission declines to reinsert the provision.
§25.181(f), Annual growth in demand
In reference to subsection (f), EUMMOT stated that the current
formula for calculating growth in demand based on historical data
often yields unreasonable results, particularly for small utilities,

when a large customer enters or leaves the system. EUMMOT
stated that such a one-time, historical, and non-recurring event
could unduly impact the utility’s future goal for energy efficiency.
EUMMOT recognized that the commission attempted to address
this issue in its proposed revisions, but noted that it would still re-
quire a utility to file a good cause waiver from the rule provision.
EUMMOT also pointed out that including load forecasts in the
formula may not be feasible because utilities may not have such
forecasts available to them in a restructured market. EUMMOT
suggested language that would allow the utilities to make adjust-
ments to the formula for non-recurring events or factors affecting
the historical demand data and submit an alternative formula for
good cause without commission oversight.
SPC objected to the provision under §25.181(f)(3) that would al-
low a utility to submit an alternative method for calculating growth
in demand for commission approval. SPC stated that this will re-
sult in energy efficiency always getting the short end of the stick,
even if the approved request is reasonable in those instances
in which the changes are requested by the utility. According to
SPC, it is reasonable to assume that the utilities will only seek
an adjustment to reduce the energy efficiency goal, and thus re-
duce the total amount of energy efficiency below what it should
be over the long term.
ECC suggested deleting the language in proposed subsection
(f)(4) because the statute requires that utilities achieve demand
savings of at least 10% of the growth in demand and, therefore,
utilities should not have to seek commission approval for increas-
ing their energy efficiency goal.
Consumer Groups reiterated their position that the energy effi-
ciency goal should be on energy, not peak demand, and claimed
that this would be more consistent with PURA §39.905. Con-
sumer Groups did not, however, object to allowing utilities to re-
quest a good cause exception, but stated that if utilities are al-
lowed to reduce their energy efficiency goal there should be a
concomitant reduction in the revenue requirement for energy ef-
ficiency.
In reply comments, ECC objected to EUMMOT’s proposal to al-
low utilities to recalculate their growth in demand without com-
mission approval. ECC commented that the rule, as proposed by
staff, should at least provide opportunity for staff and interested
parties to provide insight and comments on any utility request to
lower its energy efficiency goal.
The commission agrees that the utilities should not be allowed to
use an alternative methodology without commission review and
approval. The commission also agrees that generally the utility
will seek an alternative methodology in order to reduce the goal,
rather than to increase the goal. In such cases, the methodology
should be reviewed within the context of the funding approved
for energy efficiency programs. The statute sets a minimum de-
mand reduction goal, therefore, either utility may exceed its 10%
goal by expending approved funding, or carry excess funding
over to the next program year for future energy efficiency ac-
tivities. The commission also emphasizes that whenever a util-
ity seeks a good cause exception, such good cause should be
based on exceptional circumstances of short duration that would
have a distorting impact on the results of the prescribed method-
ology. The commission declines to revise the rule.
§25.181(h), Energy efficiency plan
ACEEE and CPS stated that the proposed language in subsec-
tion (h)(2)(F) appears to shift the authority to set incentive lev-
els from the commission to the utilities, and allows the utilities
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to change incentive levels during the program year. ACEEE and
SPC argued that this could lead to wide variation in incentive lev-
els across the state during different times of the year, and would
lead to a disjointed, chaotic market that will lead to lower par-
ticipation, reduced net impact, and less cost-effective programs.
They further noted that varying incentive levels across the state
would result in customers arbitrarily being subjected to lower in-
centives than other customers within the same customer class.
ACEEE was particularly concerned that utilities would take ad-
vantage of this provision and lower the incentive levels even fur-
ther, with devastating consequences for the programs. ACEEE
recommended that the commission set the current incentive lev-
els as a minimum and allow the utilities to adjust incentive levels
upwards. SPC stated that any such adjustment should be sub-
ject to a commission proceeding and commission approval.
ECC stated that if the utilities may adjust incentive levels during
the program year as allowed under subparagraph (h)(2)(F), they
should be required to provide ample advance notification to the
EESPs. As long as there is sufficient notification through elec-
tronic mail and the Internet exchange, ECC stated it could sup-
port this provision. Similarly, Consumer Groups recommended
adoption of the proposed language that would allow the utility
to set incentive levels, but objected to having the incentives ad-
justed during the program year because it sends the wrong signal
to the market.
NAESCO opposed allowing utilities to adjust incentive levels
without commission review.
Consistent with the discussion under Preamble Issue Number 2,
the commission finds that the utilities may adjust incentive levels
in response to the market, as long as incentive levels are well
publicized in advance to allow EESPs, in conjunction with their
customers, to develop meaningful projects within the available
incentive parameters. Similarly to setting maximum load factor
caps and allowing incentive adjustments based on load factors,
the commission recognizes the possibility that this may lead to
varying incentive levels across the state. However, this should
not lead to lower participation because the utilities must meet
their goals, and will therefore adjust incentives upwards if the
market does not respond or they are unable to meet other obli-
gations under the rule. The commission also finds that requiring
that such adjustments be subject to commission approval would
be too time consuming and undermine the utility’s ability to re-
spond to market forces. In reference to the comment that varying
incentives will potentially subject customers to lower incentives
compared to customers of the same class in other areas, the
commission notes that incentives are not made available to the
customer. Incentives are made available to the EESP, who may
or may not, pass this benefit along to the customer. The com-
mission declines to revise the rule.
In reference to former §25.181(h)(3)(B), NAESCO commented
that removing the commission maintained list of qualifying
project participants represents a shift in power away from the
commission and to the utilities. SPC contended that the com-
mission should be required to maintain this list. It asserted that
during the adoption of the original rule, the commission decided
to maintain the list to avoid violations of §25.272 (relating to
Code of Conduct for Electric Utilities and Their Affiliates). It also
contended that both project sponsors and customers would
benefit from a commission maintained list. SPC noted that the
original rule, which required the commission to maintain this list,
had been extensively discussed. It also asserted that potential
liability could be avoided through appropriate disclosures.

Moreover, SPC argued that some utilities have been reluctant to
provide a list directly to other project sponsors or to customers
because of concerns about restrictions against marketing and
affiliate concerns.
SPC also contended that the commission, and not utilities,
should maintain a list. It argued that there exists the possibility
for abuse if utilities were to maintain the list, and the utility might
set standards and procedures to benefit one group of EESPs
to the detriment of others. Referencing a discussion in the
preamble to the current rule regarding old §25.181(j)(2)(N)(sic)
(reference should be §25.181(i)(2)(M)), relating to EESP qual-
ifying criteria, SPC claimed that the commission recognized
that utilities may abuse their qualifying authority in developing
the list. SPC argued that any standards regarding project
participants must be established by the commission rather than
by the utilities.
EUMMOT stated that the commission should not have to main-
tain the list, arguing that maintaining such a list was burdensome
to the commission and could be misconstrued as an endorse-
ment of EESPs by the commission. EUMMOT proposed adding
the following language to the §25.181: "The utility may provide
the public with information regarding the identity of EESPs that
are presently or have previously participated in a program spon-
sored by the utility." EUMMOT recommended that the utilities of-
fer a list of participating EESPs on their web site and refer public
inquiries to their site. EUMMOT also stated that the list could
be read over the phone or mailed to an energy consumer who
does not have internet access. EUMMOT indicated that the list
could include a disclaimer, stating that the commission does not
endorse any EEPS on the list.
In reply comments and during the public hearing, ECC stated
that it would support the development of a list for the public. How-
ever, ECC stated that EUMMOT’s proposed language is overly
broad. ECC argued that utilities should be limited to providing a
web site and responding to customer inquiries. ECC also stated
that a disclaimer should be mandatory, it should be included in
the rule, and it should provide that neither the utility nor the com-
mission endorse any particular EESP. Finally, ECC stressed the
importance of limiting a utility’s ability to promote its programs or
approved EESPs.
During the public hearing and in comments, EGSI expressed a
desire to be able to inform interested parties about the EESPs
with which it has contracted. Free Lighting stated that the com-
mission should maintain this list. SESCO indicated that it would
not oppose the utility developing and distributing a list.
The commission agrees with EUMMOT’s position, as modified
by the proposal of ECC: the utilities should be allowed tomaintain
a list of EESPs and should be allowed to disclose this information
to members of the public who inquire. However, the commission
agrees with ECC that the utilities should be limited to providing a
website and answering specific customer inquiries. The commis-
sion rejects SPC’s argument that the commission needs to main-
tain a list. First, the commission rejects as unfounded the argu-
ment that utilities’ maintenance of a list would lead to abuse--
the utilities would have to include a list of all EESPs with which
they transact business. Second, contrary to SPC’s statement,
the commission never decided in adopting the original §25.181
that it needed to provide a list to avoid a possible violation of
§25.272. In adopting original §25.181, the commission stated
that "It would not be a violation of §25.272 (relating to the Affili-
ate Code of Conduct) for a utility to distribute a list compiled by
the commission or OPC" (emphasis added). The commission

ADOPTED RULES October 18, 2002 27 TexReg 9745



did not state that it would be a violation of §25.272 if the utilities
were to maintain a list. Nor did the commission ever view the
maintenance of this list as a means for the commission to main-
tain oversight over the quality of the EESPs participating in the
programs. Quality of EESPs has always been and will continue
to be the responsibility of the utility. The commission has added
new §25.181(i)(2) allowing the utility to make the list available to
the public, with the restriction proposed by ECC.
§25.181(i), Utility administration
In reference to subsection (i), Clifton and EUMMOT supported
allowing the utilities to expend 10% of their budget on adminis-
tration of the programs. EUMMOT stated that the original as-
sumptions regarding the administrative burden of the programs
have proved to be inaccurate and that the administrative burden
is in fact much greater than anticipated and will be even greater
under the proposed rule. EUMMOT offered a comparison with
other state programs that showed that the average cost of ad-
ministration is 25% of total program costs. In addition, EUM-
MOT offered a fairly detailed analysis of all the activities (out-
reach, program development and enhancement, general admin-
istration, inspections andmeasurement and verification) that util-
ities must undertake to administer the programs. In addition, EU-
MMOT stated that these programs are in their early stages and
require a collaborative effort between commission staff, industry,
advocacy groups, utilities and other interested parties to modify
the programs in response to the changing market and efficiency
standards. EUMMOT argued that, therefore, the utilities should
be allowed to retain the 10% administrative allowance. Clifton
stated that utilities should be awarded, not penalized, for any
efforts to achieve the goal more cost effectively. Clifton noted
that the additional tasks imposed by the rule, such as increased
EESP participation, will ultimately benefit the citizens of Clifton
and justify a 10% administrative allowance. EGSI stated that
increasing EESP participation, particularly small EESPs, will in-
crease outreach activities, inspections, review of paperwork and
general "hand-holding." These increased activities justify keep-
ing the administrative costs at 10%.
Consumer Groups did not oppose allowing utilities to expend
10% of the program budget as long the utilities are required
to provide a detailed budget regarding the activities under
§25.181(i)(1)(A)-(D). Consumer Groups therefore supported the
provision under §25.181(h)(4)(G). Consumer Groups objected,
however, to §25.181(i)(1)(E) that would allow the utilities to incur
any "other costs as necessary and justifiable for successful
program implementation."
NAESCO expressed concern over allowing utilities to reduce
payouts by 10% for administrative expenses, rather than 5.0%.
OPC and SPC opposed allowing the utilities to maintain 10% ad-
ministrative costs, rather than reducing the allowance to 5.0%.
OPC stated that such increases will raise the costs to the REPs,
and thus increase the price-to- beat. According to OPC, admin-
istrative costs under traditional programs are 15%, and these
programs are more costly because the utility must design, im-
plement, monitor, and sometime even perform energy efficiency
services. Therefore, 5.0% of total program costs for administra-
tion should be more than adequate for a standard offer program.
SPC stated that the commission already decided this issue in its
discussions regarding the current rule, and stated that these con-
siderations, with the exception of attracting smaller EESPs, re-
main the same. According to SPC, best practices in other states,
particularly California, indicate that a 5.0% administrative cap is
reasonable. Increasing the administrative allowance is therefore

not justified. SPC further stated that the rule should be clari-
fied that the cost of administration should not be subtracted from
the incentives. SESCO provided similar comments at the public
hearing.
In reply comments, EUMMOT provided further analysis regard-
ing the costs involved in administering the energy efficiency pro-
grams in Texas, as well as a comparison to the California pro-
grams. According to EUMMOT, a number of activities under the
Texas programs are not borne by the California utilities, particu-
larly in the areas of program design, determination of incentive
levels development of deemed savings estimates, outreach and
proposal evaluation. In addition, the Texas budgets are small
compared to California and do not provide the economies of
scale. Therefore, EUMMOT argued, the utilities should be al-
lowed to expend 10% of the budget on administration.
The commission finds that parties have provided sufficient data
to demonstrate that allowing the utilities to expend up to 10%
of the budget on administrative activities is justified, particularly
in light of some of the additional burdens imposed on the utili-
ties under the revised rule. In addition, the rule provides clear
guidelines regarding allowable administrative activities and the
utilities must now also justify administrative expenditures in the
annual energy efficiency reports. The commission disagrees
with Consumer Groups that subparagraph (E) should be elim-
inated because it provides a safe- way for necessary activities
that are not otherwise directly addressed in the rule. The com-
mission also disagrees with the SPC that the 10% administrative
allowance should not be deducted from the available incentive
funds, for this would violate the cost- effectiveness requirements.
The commission declines to revise the rule.
In reference to subsection (i)(2), NAESCO expressed concern
over allowing utilities to bypass EESPs and provide rebates
and incentives directly to large commercial and industrial
customers. ECC stated that it accepted that large commercial
and industrial customers may act as their own project sponsor,
and the utility should be allowed to share information if the
customer approaches the utility, but objected to allowing the
utility to notify a customer about the program directly. According
to ECC, the intent of the statute is to develop a market for
EESPs. Alternatively, ECC proposed that the utility should only
be allowed to approach customers directly if there is insufficient
number of EESPs signing up after 180 days of opening up the
program. Consumer Groups also objected to allowing utilities
to communicate directly with large commercial and industrial
customers. Consumer Groups stated that this may give large
commercial and industrial customers a competitive advantage
over other market players.
Customers have always been allowed to act as their own project
sponsor under §25.181. The revised rule restricts these cus-
tomers to large commercial and industrial customers. In addi-
tion, the revised rule clarifies that utilities may inform such cus-
tomers of the program as they would any other potential project
sponsor or EESP. Restricting such outreach activities to third
party EESPs would be discriminatory towards customers act-
ing as their own project sponsors. The commission disagrees
that the intent of the statute was to foster or subsidize the EESP
market. The intent of the statute is to foster energy efficiency in
general through standard offer and market transformation pro-
grams. The commission declines to make revisions to the rule
based on these comments.
In reference to subsection (i)(3), ESC stated that it supported
the 90-day provision because it allowed for sufficient time to fully
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develop and implement a project after the 90 days have lapsed.
ECC stated that allowing a utility to automatically waive the 20%
limitation if insufficient number of EESPs have signed up after 90
days, as proposed under subsection (i)(3), creates an incentive
for utilities to perform insufficient outreach to encourage EESPs
to participate. ECC recommended that, at a minimum, utilities
should be required to wait 180 days and be subject to commis-
sion approval upon finding that the utility has made satisfactory
effort to attract EESPs.
The commission agrees that the utilities appear to have an incen-
tive to restrict the number of EESPs participating in the program,
and thus may not be particularly active in conducting outreach
to encourage increased participation. The commission therefore
finds that utilities should wait 180 days before waiving the 20%
limit and should file with the commission documentation of out-
reach efforts. If the commission finds that the utility’s outreach
efforts are insufficient, the commission may require the utility to
conduct additional outreach.
SPC recommended that reference to incentive request under
subsection (i)(4)(A) should be clarified to be "each" incentive re-
quest, so as not to limit an EESP to a single request. SPC also
recommended that the cap be changed from 30 dwelling units
to a dollar cap because small residential projects do not involve
dwelling units and depending on the kind of work 30 units may
involve large amounts of money.
The commission agrees that "dwelling" units may not be applica-
ble for a small commercial project, and that dwellingsmay involve
large amounts of money. The commission therefore revises the
reference to 30 dwelling units to a $5,000 cap. The commission
also agrees that the EESP is not limited to a single request and
has inserted the word "each" in subsection (i)(4)(A).
SPC requested that the affidavit requirement under subsection
(i)(4)(B) be changed to "letter of intent or equivalent" because
an affidavit is too legalistic and may scare away participants. In
addition, according to SPC, the large commercial programs do
not have such a requirement. ECC fully supported the provision
under subsection (i)(4)(B) that would require a signed affidavit
from the project host for projects costing over $10,000. ECC
stated that this will prevent EESPs locking in large amounts of
incentive moneys and creating a market advantage, without hav-
ing actual customers lined up. However, according to ECC, the
provision appears to be misplaced because this should apply to
larger projects, not projects carried in the small EESP set-aside.
The commission disagrees that requiring an affidavit is too legal-
istic for it is the only document that would make the commitment
legally binding. The commission also finds that $5,000 is the
proper threshold to require such a commitment from a project
host. The commission does agree that the provision should ap-
ply to both large commercial and industrial projects, as well as
residential and small commercial projects. The commission fur-
ther agrees that the provision appears to be misplaced and has
moved the provision to new paragraph (5).
In reference to subsection (i)(4)(C), SPC requested that this pro-
vision be deleted and the utility be allowed to abandon this pro-
cedure if the market place has not demonstrated a significant
interest in this procedure. SPC proposed that this provision be
automatically waived if the set-aside is not subscribed by 75%
after 180 days.

The utility is the entity primarily responsible for formulating the
amount of the set- aside appropriate to the size of its energy effi-
ciency budget. In addition, the utility appears to have little incen-
tive to actively promote the set-aside. Therefore, the commission
finds the utility must file a request a waiver for good cause.
§25.181(j), Standard offer program
In reference to §25.181(j)(2)(E), ECC, THMA, and TACCA reiter-
ated their opposition of the use of load factors to rank projects for
purpose of project selection, but supported the use of load fac-
tor caps, if the caps are well publicized ahead of time. ECC and
TACCA positions regarding this issue are fully summarized under
Preamble Issue Number 2. Consumer Groups recommended
that, in the interest of residential and low- income customers,
the provision be deleted. NAESCO expressed concern over al-
lowing utilities to reduce payments for energy savings through
the use of maximum load factors and using load factors to select
projects or set incentive levels.
As discussed under Preamble Issue Number 2, the commis-
sion finds that ranking of load factors for the purpose of com-
petitive selection is not appropriate. In addition, the commission
finds that reasonable load factor caps are appropriate and nec-
essary to reduce program costs and encourage comprehensive
projects. The load factor caps should, however, be publicized
well in advance.
SPC strongly objected to §25.181(j)(2)(O) that would allow utili-
ties to use prior performance to limit EESP participation in the
program. According to SPC, this provision is too vague and
should address issues such as liability of subcontractors, shar-
ing of information between utilities and access to such informa-
tion, applicability of performance under one program to other
programs, etc. SPC recommended that this issue be further ex-
plored in the EEIP. Consumer Groups also stated that the provi-
sion is too vague and recommended that prior performance be
clarified to mean poor quality performance.
As discussed under §25.181(c)(28), the commission finds that
ultimately the project sponsor is accountable for all projects activ-
ities, including the performance of subcontractors. Utilities must
be able to prevent EESPs with a poor track record from partici-
pating in the program and be given the ability to control the qual-
ity of the EESPs who participate in the programs. This is partic-
ularly important because the program operates on a first-come,
first-serve basis rather than a competitive basis. The commis-
sion disagrees, however, that the rule should specify all the pos-
sible criteria that may constitute poor performance, and how in-
formation is shared amongmarket participants. The commission
also disagrees that the quality of work may be the sole criterion;
a contractor may produce quality work, but fall short on produc-
tion and thereby risk the utility’s ability to meet the goal. The
commission finds that "poor" performance is a sufficient stan-
dard and has revised the rule accordingly.
Miscellaneous comments
EUMMOT commented that word "contract" should be changed to
"program" under §25.182(g)(1)(B), (7) and (8) to keep the rules
internally consistent.
The commission finds that the proposed changes are appropri-
ate for §25.182(g)(1)(B) and §25.182(g)(7) and has made the re-
visions. The commission finds, however, that it is appropriate to
place additional reporting requirements in it contract with the util-
ity and therefore declines to make the revision to §25.182(g)(8).

ADOPTED RULES October 18, 2002 27 TexReg 9747



OPC recommended that the rule should allow some type of com-
mercial new construction program.
The rule does not address specific program templates. Rather,
such program templates should be developed by the utilities or
within the context of the EEIP and submitted for commission ap-
proval. The commission therefore finds that this proposed addi-
tion to the rule is outside the scope of this rulemaking.
At the APA hearing, SESCO questioned when the rule provisions
would take effect, particularly since these provisions could affect
programs that are currently being implemented.
The commission finds that it would not be appropriate to have
the rule revisions become effective 20 days after submission to
the Secretary of State because that may affect programs that
are currently being implemented. The revised rules will be in
effect for any programs with a start date of January 1, 2003.
This will give utilities sufficient time to incorporate these changes
in the programs being developed for 2003 and will give market
participants sufficient notice regarding the impending changes.
The commission has added new §§25.181(p), 25.182(h), and
25.183(f) to state the effective date of the revised rules.
All comments, including any not specifically referenced herein,
were fully considered by the commission. The commission has
made other minor modifications for the purpose of clarifying its
intent and for grammatical purposes. In addition, on September
1, 2002, the name of Texas Natural Resource and Conservation
Commission changed to Texas Commission on Environmental
Quality. This conforming change has been made in §25.181 and
§25.183.
The amendments are adopted under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated (PURA) §14.002, which
provides the Public Utility Commission with the authority to make
and enforce rules reasonably required in the exercise of its power
and jurisdiction; and specifically, PURA §39.905 that requires
that the commission promulgate rules to implement the energy
efficiency goal and under the Health and Safety Code, Title 5,
Subtitle C, Chapter 386, Subchapter E, Energy Efficiency Grant
Program.
§25.181. Energy Efficiency Goal.

(a) Purpose. The purposes of this section are to ensure that:

(1) electric utilities administer energy savings incentive
programs in a market-neutral, non-discriminatory manner, and do not
provide competitive energy efficiency services, except as permitted in
§25.343 of this title (relating to Competitive Energy Services);

(2) all customers, in all customer classes, have a choice of
and access to energy efficiency alternatives that allow each customer to
reduce energy consumption and energy costs; and

(3) each electric utility provides, through market-based
standard offer programs, or limited, targeted market-transformation
programs, or both, incentives sufficient for retail electric providers and
competitive energy efficiency service providers to acquire additional
cost-effective energy efficiency savings equivalent to at least 10% of
the electric utility’s annual growth in demand by January 1, 2004, and
each year thereafter, as mandated by the Public Utility Regulatory Act
(PURA) §39.905.

(b) Application. This section applies to electric utilities, as
that term is defined in §25.5 of this title (relating to Definitions). This
section shall not apply to an electric utility subject to PURA §39.102(c)
until the expiration of the utility’s rate freeze period.

(c) Definitions. The following words and terms, when used
in this section, shall have the following meanings unless the context
clearly indicates otherwise:

(1) Affiliate --

(A) a person who directly or indirectly owns or holds
at least 5.0% of the voting securities of an energy efficiency service
provider;

(B) a person in a chain of successive ownership of at
least 5.0% of the voting securities of an energy efficiency service
provider;

(C) a corporation that has at least 5.0% of its voting se-
curities owned or controlled, directly or indirectly, by an energy effi-
ciency service provider;

(D) a corporation that has at least 5.0% of its voting se-
curities owned or controlled, directly or indirectly, by:

(i) a person who directly or indirectly owns or con-
trols at least 5.0% of the voting securities of an energy efficiency ser-
vice provider; or

(ii) a person in a chain of successive ownership of
at least 5.0% of the voting securities of an energy efficiency service
provider; or

(E) a person who is an officer or director of an energy
efficiency service provider or of a corporation in a chain of successive
ownership of at least 5.0% of the voting securities of an energy effi-
ciency service provider;

(F) a person who actually exercises substantial influ-
ence or control over the policies and actions of an energy efficiency
service provider;

(G) a person over which the energy efficiency service
provider exercises the control described in subparagraph (F) of this
paragraph;

(H) a person who exercises common control over an en-
ergy efficiency service provider, where "exercising common control
over an energy efficiency service provider" means having the power,
either directly or indirectly, to direct or cause the direction of the man-
agement or policies of an energy efficiency service provider, without
regard to whether that power is established through ownership or vot-
ing of securities or any other direct or indirect means; or

(I) a person who, together with one or more persons
with whom the person is related by ownership, marriage or blood re-
lationship, or by action in concert, actually exercises substantial in-
fluence over the policies and actions of an energy efficiency service
provider even though neither person may qualify as an affiliate indi-
vidually.

(2) Calendar year -- January 1 through December 31.

(3) Competitive energy efficiency services -- Energy effi-
ciency services that are defined as competitive under §25.341 of this
title (relating to Definitions).

(4) Deemed savings -- A pre-determined, validated esti-
mate of energy and peak demand savings attributable to an energy effi-
ciency measure in a particular type of application that a utility may use
instead of energy and peak demand savings determined through mea-
surement and verification activities.

(5) Demand -- The rate at which electric energy is deliv-
ered to or by a system at a given instant, or averaged over a designated
period, usually expressed in kilowatts (kW) or megawatts (MW).
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(6) Demand savings -- A quantifiable reduction in the rate
at which energy is delivered to or by a system at a given instance, or
average over a designated period, usually expressed in kilowatts (kW)
or megawatts (MW).

(7) Demand side management (DSM) -- Activities that af-
fect the magnitude or timing of customer electrical usage, or both.

(8) Energy efficiency -- Programs that are aimed at reduc-
ing the rate at which electric energy is used by equipment and/or pro-
cesses. Reduction in the rate of energy used may be obtained by substi-
tuting technically more advanced equipment to produce the same level
of end-use services with less electricity; adoption of technologies and
processes that reduce heat or other energy losses; or reorganization of
processes to make use of waste heat. Efficient use of energy by cus-
tomer-owned end-use devices implies that existing comfort levels, con-
venience, and productivity are maintained or improved at a lower cus-
tomer cost.

(9) Energy efficiency measures -- Equipment, materials,
and practices that when installed and used at a customer site result in
a measurable and verifiable reduction in either purchased electric en-
ergy consumption, measured in kilowatt-hours (kWh), or peak demand,
measured in kWs, or both.

(10) Energy efficiency project -- An energy efficiencymea-
sure or combination of measures installed under a standard offer con-
tract or a market transformation contract that results in both a reduction
in customers’ electric energy consumption and peak demand, and en-
ergy costs.

(11) Energy efficiency service provider (EESP) -- A per-
son who installs energy efficiency measures or performs other energy
efficiency services. An energy efficiency service provider may be a re-
tail electric provider or large commercial customer, if the person has
executed a standard offer contract.

(12) Energy savings -- A quantifiable reduction in a cus-
tomer’s consumption of energy.

(13) Existing contracts -- Energy efficiency contracts in ef-
fect prior to September 1, 1999, that expire on or after September 1,
1999.

(14) Growth in demand -- The annual increase in load,
measured on the transmission system, in the Texas portion of an
electric utility’s service area at time of peak demand, as measured
according to subsection (f) of this section.

(15) Hard-to-reach customers -- Customers with an annual
household income at or below 200% of the federal poverty guidelines.

(16) Incentive payment -- Funding that reduces the cost of
installing energy efficiency measures, or provides a service or benefit
that would otherwise not be available to the end-use customer for in-
stalling energy efficiency measures.

(17) Inspection -- Onsite examination of a project to verify
that a measure has been installed and is capable of performing its in-
tended function.

(18) Large commercial customers -- Retail commercial or
industrial customers with a demand that exceeds 100 kW. For the pur-
pose of this subsection, a customer’s load within a service territory that
is under common ownership shall be combined.

(19) Load control -- Activities that place the operation of
electricity-consuming equipment located at an electric user’s site un-
der the control or dispatch of an energy efficiency service provider, an
independent system operator, or other transmission organization.

(20) Load factor -- The ratio of average load to peak load
during a specific period of time, expressed as a percent. The load factor
indicates to what degree energy has been consumed compared to max-
imum demand or utilization of units relative to total system capability.

(21) Load management -- Load control activities that result
in a reduction in peak demand on an electric utility system or a shifting
of energy usage from a peak to an off- peak period.

(22) Market transformation program -- Strategic efforts to
induce lasting structural or behavioral changes in the market that result
in increased adoption of energy efficient technologies, services, and
practices, as more fully described in subsection (k) of this section.

(23) Measurement and verification (M&V) -- Activities in-
tended to determine the actual kWh and kW savings resulting from en-
ergy efficiency projects as more fully described in subsections (l) and
(m) of this section.

(24) Off-peak period -- Period during which the load on
an electric utility system is not at or near its maximum volume. For
the purpose of this section, the off-peak period will be all hours from
October 1 through April 30.

(25) Peak demand -- Electrical demand at the time of high-
est annual demand on the utility’s system, measured in 15 minute in-
tervals.

(26) Peak demand reduction -- Peak demand reduction on
the utility system during the utility system’s peak period, calculated
as the maximum average demand reduction over a period of one hour
during the peak period.

(27) Peak period -- Period during which a utility’s system
experiences its maximum demand. For the purposes of this section,
the peak period is from May 1 through September 30, during the hours
between 1:00 p.m. and 7:00 p.m., excluding federal holidays andweek-
ends.

(28) Renewable demand side management (DSM)
technologies -- Equipment that uses a renewable energy resource
(renewable resource), as defined in §25.173(c) of this title (relating
to Goal for Renewable Energy) that, when installed at a customer
site, reduces the customer’s net purchases of energy (kWh), electrical
demand (kW), or both.

(29) Small commercial customers -- Retail commercial
customers with a maximum demand that does not exceed 100 kW.

(30) Standard offer contract -- A contract between an en-
ergy efficiency service provider and a participating utility specifying
the standard payment based upon the amount of energy and peak de-
mand savings achieved through the installation of energy efficiency
measures at electric customer sites, the measurement and verification
protocols, and other terms and conditions, according to the program
requirements.

(31) Standard offer program -- A program under which a
utility administers standard offer contracts between the utility and en-
ergy efficiency service providers. For the purposes of this section, the
targeted weatherization programs under PURA §39.903 (relating to the
System Benefit Fund) to be administered by the Texas Department of
Housing and Community Affairs shall be considered a standard offer
program.

(d) Procedure for determining affiliate status.

(1) The utility shall have the burden to investigate each en-
ergy efficiency service provider that participates in a standard offer or
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market transformation program to determine whether such energy ef-
ficiency service provider is an affiliate of any other energy efficiency
service provider that has submitted a project.

(2) In any proceeding to determine affiliate status, the En-
ergy Efficiency Service Provider (EESP) shall have the burden of proof.

(3) Upon discovering evidence that an energy efficiency
service provider is affiliated with another energy efficiency service
provider, the utility shall notify such energy efficiency service
providers in writing and shall include evidence supporting the
allegation with the notification; the utility shall file this notification
together with supporting evidence with the commission. If the utility
relies upon an affidavit to demonstrate the existence of an affiliate
relationship, the affidavit shall conform to Texas Rules of Civil
Procedure §166a(f) and Texas cases construing this rule.

(4) Upon discovering evidence that an energy efficiency
service provider is affiliated with another energy efficiency service
provider, any party (complainant) may file such claim, together with
supporting evidence, with the commission. If the complainant relies
upon an affidavit to demonstrate the existence of an affiliate relation-
ship, the affidavit shall conform to Texas Rules of Civil Procedure
§166a(f) and Texas cases construing this rule. A complainant shall
notify the energy efficiency service provider and utility in writing and
include all supporting evidence with the notification.

(5) Upon receipt of a utility’s or complainant’s notification,
the energy efficiency service provider will timely respond to the util-
ity’s or complainant’s allegations and file such response, together with
documentation supporting the response, with the commission. If the
energy efficiency service providers rely upon an affidavit to contradict
any of the utility’s evidence, the affidavit shall conform to Texas Rules
of Civil Procedure §166a(f) and all Texas cases construing the rule.

(6) All filings submitted pursuant to paragraphs (3), (4),
and (5) of this subsection will be used as evidence by the commission
to render a decision on affiliate status.

(e) Cost-effectiveness standard.

(1) Cost-effectiveness. An energy efficiency project is
deemed to be cost-effective if the cost of the project to the utility is
less than or equal to the benefits of the project. The cost of a project
includes the cost of incentives, the measurement and verification
costs, and program administrative costs. The benefits of the project
include the value of the purchased electrical energy saved, the value
of the corresponding generating capacity requirements, and associated
reserves displaced or deferred by the project. The present value of
the project benefits shall be calculated over the projected life of the
measure, not to exceed ten years.

(2) Avoided cost. Incentives shall be set as a percentage of
the avoided cost. The avoided cost shall be the estimated cost of a new
gas turbine.

(A) Initially, the avoided cost of capacity savings shall
be set at $78.5/kW saved annually at the customer’s meter.

(B) Initially, the avoided cost energy savings shall be
set at 2.68 cents/kWh saved annually at the customer’s meter.

(C) The commission may adjust the cost effectiveness
standard prescribed in subparagraphs (A) and (B) of this paragraph by
using an environmental adder up to 20% for targeted projects conducted
in an area that is not in attainment for air emission that is subject to
the regulations of the Texas Commission on Environmental Quality
(TCEQ). The environmental adder is available only for targeted energy
efficiency projects that would not be implemented without the adder.

(f) Annual growth in demand and energy efficiency goal. Elec-
tric utilities shall meet the minimum mandate of 10% reduction in
growth in demand through energy efficiency savings by January 1,
2004. Each utility is required tomeet, at a minimum, 5.0% of its growth
in demand though energy efficiency by January 1, 2003. Each utility’s
energy efficiency goal shall be specified as a percent of its historical
five-year average rate of growth in demand, calculated as follows:

(1) Each year’s historical demand growth data shall be ad-
justed for weather fluctuations, using weather data for the most re-
cent ten years. The utility’s growth in demand is based on the average
growth in retail load in the Texas portion of the utility’s service area,
measured at the utility’s annual system peak for the immediately pre-
ceding five years.

(2) The goal for energy-efficiency savings for a year is cal-
culated by applying the percentage goal, prescribed in this subsection,
to the average rate of growth in demand, based on the average of the
five preceding annual growth rates. The baseline for calculating de-
mand growth shall be reset each year.

(3) A utility may submit for commission approval an alter-
native method to calculate its growth in demand, for good cause.

(4) The utility, subject to commission approval, may in-
crease its energy efficiency goal for targeted projects conducted in an
area that is an affected county or a nonattainment area, as defined in
§25.182 of this title (relating to the Energy Efficiency Grant Program).

(g) Basic program elements. Electric utilities shall administer
energy efficiency programs designed to achieve reductions in the cus-
tomer’s purchased energy consumption or demand, or both, and lower
energy costs through the implementation of standard offer programs or
limited, targeted market transformation programs.

(1) Each electric utility shall submit energy efficiency plans
and reports to the commission in accordance with subsection (h) of this
section.

(2) Incentive payments shall be made under either standard
offer contracts or market transformation contracts, or both, for kWs and
kWhs saved. The amount of the incentive payment may vary by cus-
tomer class in order to effectively reach all customer classes, including
hard-to-reach customers. Market transformation programs may offer
other incentives or benefits as approved by the commission.

(3) Customer protection provisions shall be included in all
electric utilities’ energy efficiency programs in accordance with sub-
section (o) of this section.

(4) All projects performed under a standard offer program
shall be subject to inspections, measurement, and verification in ac-
cordance with subsection (l) of this section. Energy and peak demand
savings under market transformation projects shall be verified in accor-
dance with subsection (k) of this section.

(5) The commission shall establish an implementation
project, as described in subsection (n) of this section, to address
program design, implementation and administration, and make
recommendations to the commission.

(h) Energy efficiency plans.

(1) Schedule. Each electric utility shall by April 1, 2001,
and annually thereafter, file its updated energy efficiency plan and an
annual energy efficiency report as described in paragraph (4) of this
subsection.
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(2) Energy efficiency plan. Each electric utility’s energy
efficiency plan shall describe how the utility intends to achieve the leg-
islative mandate and the requirements of this section. Beginning Jan-
uary 1, 2002, the plan shall be on a calendar year cycle and shall project
at least a four-year period. The plan shall propose an annual budget
sufficient to reach the 10% legislative goal by January 1, 2004, and
annually thereafter. Each electric utility’s energy efficiency plan shall
include:

(A) A projection of the utility’s annual growth in de-
mand based on actual historical data calculated using the methodology
and corresponding energy and peak demand savings goal to be achieved
under the plan, as defined in subsection (f)(2) of this section.

(B) A description of existing contract obligations and
an explanation of the extent to which these contracts will be used to
meet the utility’s annual energy efficiency requirements. Only addi-
tional energy and peak demand savings achieved as a result of projects
installed after the effective date of this section may count towards the
amount of energy and peak demand savings actually achieved on an
annual basis.

(C) An estimate of the energy and peak demand savings
to be obtained through each separate standard offer program, market
transformation program, or both.

(D) The proposed design and plan for each of the util-
ity’s standard offer programs and market transformation programs, in-
cluding measurement and verification plans when appropriate. For
statewide standard offer programs or market transformation programs
previously approved by the commission, the program may simply be
identified with a description of how it will be implemented in the ser-
vice territory of the utility. Programs not previously approved by the
commission should be presented in detail, including baseline studies,
for review and approval.

(E) A description of the customer classes targeted by
the utility’s energy efficiency programs, specifying the size of the hard-
to-reach, residential, small commercial, and large commercial and in-
dustrial customer classes, and the methodology used for estimating the
size of each customer class.

(F) The incentive levels for each customer class shall
be a percentage of the avoided cost set forth in subsection (e) of this
section. The incentive levels for individual programs shall be set by
each utility subject to the incentive ceilings outlined below and other
provisions of this section. Utilities may adjust incentive levels for in-
dividual programs during the program year, but such adjustments must
be clearly publicized in the program application guidelines. Until the
commission adopts different ceilings for incentive levels, incentive lev-
els for standard offer programs may not exceed:

(i) 100% for hard-to-reach customers.

(ii) 50% for other residential and small commercial
customers.

(iii) 35% for large commercial and industrial cus-
tomers.

(iv) 15% for load management programs.

(G) The proposed annual budget required to implement
the utility’s standard offer program, market transformation program, or
both, broken out by program for each customer class, including hard-to-
reach customers, and the amount for the small contractor set-aside pur-
suant to subsection (i)(4) of this section. The proposed budget should

detail incentive payments, utility administrative costs, including the in-
dependent M&V expert, and the other administrative functions pur-
suant to subsection (i)(1) of this section, and the rationale and method-
ology used to estimate the proposed expenditures.

(H) Savings achieved through programs for
hard-to-reach customers shall be no less than 5.0% of the util-
ity’s total demand reduction goal.

(I) Savings achieved through load management pro-
grams, including interruptible rates, may not exceed 15% of the
utility’s total demand reduction goal.

(J) A discussion of the types of informational activi-
ties the utility plans to use to encourage participation in standard offer
programs or market transformation programs, including the manner in
which utilities will use to post notice of standard offer programs, market
transformation programs, and any other facts that may be considered
when evaluating a project.

(3) Prior to the implementation of the energy efficiency
program, the commission shall:

(A) Approve market transformation programs and stan-
dard offer programs.

(B) Review and approve measurement and verification
plans, including deemed savings in accordance with the standard offer
or market transformation program guidelines. Projects that require in-
stallation-specific measurement and verification may have a measure-
ment and verification process approved by the utility. At the utility’s
option, the measurement and verification process or deemed savings
may be submitted for pre- approval by the commission.

(4) Annual energy efficiency report. The annual energy ef-
ficiency report shall provide information listed below:

(A) The utility’s projected annual growth in demand
calculated using the methodology prescribed in subsection (f) of this
section.

(B) The corresponding energy and peak demand sav-
ings goal for the utility, as defined in subsection (f)(2) of this section,
expressed in kWs and kWhs, for the current calendar year.

(C) The utility’s actual annual growth in demand for the
preceding calendar year.

(D) The most current information available comparing
projected savings to reported savings for each of the utility’s standard
offer programs and market transformation programs.

(E) The most current information available comparing
reported savings and verified achieved savings as verified by the inde-
pendent M&V expert for all programs.

(F) The most current information available comparing
the baseline andmilestones to be achieved under market transformation
programs.

(G) A statement of funds expended by the utility for in-
centive payments, program administration pursuant to subsection (i)(1)
of this section, including inspections, and the independent M&V ex-
pert.

(H) A statement of any funds that were committed but
not spent during the year, by project.

(I) Any decreases by more than 10% in total program
cost, with an explanation for the decrease in cost.

(J) Any remaining program funds that were not com-
mitted during the year.
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(K) The most current information available of ongoing
and completed energy efficiency projects by customer class that in-
cludes:

(i) Number of customers served by each project.

(ii) Project expenditures.

(iii) Verified energy and peak demand savings
achieved by the project, when available.

(L) A description of proposed changes in the energy ef-
ficiency plans.

(M) Any other information prescribed by the commis-
sion.

(i) Utility administration. Utilities shall administer standard
offer programs, market transformation programs, or both, to meet the
requirements of the energy efficiency goal in PURA §39.905. The cost
of administration may not exceed 10% of the total program costs.

(1) Administrative costs include costs necessary for utility
conducted inspection and the independent M&V expert as required un-
der subsections (l) and (m) of this section, and the costs necessary to
meet the following requirements:

(A) Conduct informational activities designed to ex-
plain the standard offer programs and market transformation programs
to energy efficiency service providers and vendors.

(B) Review and select proposals for energy efficiency
projects in accordance with the guidelines of the standard offer pro-
grams under subsection (j) of this section, and market transformation
programs under subsection (k) of this section.

(C) Inspect projects to verify that measures under a
standard offer contract were installed and capable of performing their
intended function, as required in subsection (l) of this section, before
final payment is made. Such inspections shall comply with PURA
§39.157 and §25.272 of this title (relating to Code of Conduct for
Electric Utilities and Their Affiliates).

(D) Review and approve energy efficiency service
providers’ savings monitoring reports for both standard offer contracts
and market transformation contracts.

(E) Any other costs as necessary and justifiable for suc-
cessful program implementation.

(2) A utility administering a standard offer program or a
market transformation program shall not be involved in directly provid-
ing customers any energy efficiency services, including any technical
assistance for the selection of energy efficiency services or technolo-
gies, unless the customer is a large commercial customer and the activ-
ities are limited to the outreach activities outlined in paragraph (1)(A)
of this subsection, or unless a petition for waiver has been granted by
the commission pursuant to §25.343 of this title. A utility may provide
interested parties a list of EESPs who have participated or are currently
participating in the utility’s energy efficiency programs. In providing
the list, the utility may not endorse or favor any EESP.

(3) The utility shall compensate energy efficiency service
providers for energy efficiency projects in accordance with the contract
and the requirements of this section. An individual energy efficiency
service provider and its affiliates may not receive more than 20% of
the total incentive payments available for a particular standard offer
program, unless the program is not fully subscribed after 180 days, and
the utility has demonstrated that it has performed adequate outreach.

(4) The utility, in its energy efficiency plan pursuant to
subsection (h)(2) of this section, shall have a funding set-aside in an

amount appropriate to the utility’s program budgets for hard-to-reach
or residential and small commercial customers for small projects. The
commission may adjust the allocation of the set-aside for individual
utilities at any time. Under this funding set-aside:

(A) Each incentive request for the hard-to-reach,
residential and small commercial customer projects may not exceed
$5,000.

(B) A utility may petition the commission for waiver of
this limitation if the utility can demonstrate that the utility would not
be able to meet its annual energy savings goal under this limitation.

(5) Incentive reserve requests for projects for individual
sites or customers exceeding $10,000 shall require a signed affidavit
of participation by the project host.

(6) Projects or measures under either the standard offer or
market transformation programs are not eligible for incentive payments
or compensation if:

(A) A project would achieve demand reduction by elim-
inating an existing function, shutting down a facility, or operation, or
would result in building vacancies, or the re- location of existing oper-
ations to locations outside of the facility or area served by the partici-
pating utility.

(B) A measure would be installed even in the absence
of the energy efficiency service provider’s proposed energy efficiency
project. For example, a project to install measures that have wide mar-
ket penetration would not be eligible.

(C) A project results in negative environmental or
health effects, including effects that result from improper disposal of
equipment and materials.

(D) The project involves the installation of self-genera-
tion or cogeneration equipment, except for renewable DSM technolo-
gies.

(7) Cost recovery and unspent funds. Funds for achieving
the energy efficiency goal will be included in each utility’s transmission
and distribution rates. Each utility shall track its energy efficiency ex-
penditures separately from other expenditures and report these in their
annual energy efficiency report. Funds not spent within a given year
shall be considered as a source of funding for the following year, and
the commission shall consider utilities’ requests to roll over unspent
funds on a case-by-case basis in connection with the utilities’ annual
energy efficiency report filing under subsection (h)(4) of this section.

(8) Each utility shall meet its energy efficiency goal annu-
ally through the acquisition of cost-effective energy and demand sav-
ings, in accordance with this section . A utility shall be deemed to have
met its energy efficiency goal when the utility achieves a 10% reduc-
tion in growth in demand calculated as prescribed in subsection (f) of
this section.

(A) Funds approved in the utility’s rates for the purpose
of the energy efficiency goal under PURA §39.905 shall be used exclu-
sively to acquire cost-effective energy efficiency savings, even if such
savings exceed the utility’s energy efficiency goal.

(B) Notwithstanding the costs approved in the utility’s
cost of service rates, the utility must acquire cost-effective energy effi-
ciency savings equivalent to at least 10% of the utility’s annual growth
in demand by January 1, 2004, and each year thereafter, by administer-
ing programs consistent with this section.

(j) Standard offer programs. A utility’s standard offer program
shall be implemented through standard offer contracts. The standard
offer contract shall describe the terms and conditions according to the
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requirements of this section for energy efficiency service providers for
the delivery of energy efficiency services. Standard offer contracts will
be available to any energy efficiency service provider that satisfies the
contract requirements within the commission approved program pa-
rameters.

(1) Statewide standard offer programs shall be developed
and submitted to the commission for approval. Utilities may use the
commission approved statewide standard offer programs without fur-
ther commission review. Other standard offer programs will require
commission review for approval.

(2) A utility’s standard offer program shall meet the fol-
lowing requirements:

(A) A standard offer program shall be developed to ad-
dress each customer class. Specific different programs may be devel-
oped to address hard-to-reach customers. All customer classes must
have access to an equitable share of the incentive funds.

(B) Each standard offer program will offer a standard
incentive payment and specify a schedule of payments. The incentive
shall be set at a level sufficient to meet the goals of the program and
shall be consistent with the ceiling under subsection (h)(2)(F) of this
section, or any revised ceiling adopted by the commission. The stan-
dard offer incentive payments may include both payments for kW and
kWh savings, as appropriate. Except for load management projects,
the incentive payment may vary by customer class, but not within a
customer class.

(C) Peak demand and energy savings for each project
shall be identified in the proposals the energy efficiency service
providers submit to the utility.

(D) Standard offer programs shall not limit eligibility
to specific technologies, equipment, or fuels, but shall be neutral with
respect to such factors. Energy efficiency projects may lead to switch-
ing from electricity to another energy source, provided the energy effi-
ciency project results in overall lower energy costs, lower energy con-
sumption, and the installation of high efficiency equipment. Switching
from gas to electricity is not allowable under the program.

(E) Standard offer programs may require maximum
load factor criteria for project eligibility.

(i) Increasing load factors may be subject to a de-
creasing incentive scale.

(ii) Load factor caps and corresponding incentive
scales must be clearly publicized in the program application guide-
lines.

(F) All projects must result in a reduction in purchased
energy consumption, or peak demand, or both, and a reduction in en-
ergy costs for the end-use customer.

(G) Comprehensive projects incorporating more than
one energy efficiency measure shall be encouraged. Lighting measures
shall be limited to 65% of the savings of each project. When a project
consists of lighting measures only, compensation shall not exceed 65%
of the ceiling for that class under subsection (h)(2)(F) of this section.

(H) Projects shall result in consistent and predictable
energy and peak demand savings over a ten-year period.

(I) A utility shall not condition the provision of any
product, service, pricing benefit, or alternative terms or conditions
upon the purchase of any other good or service from the utility or its
competitive affiliate, except that only customers taking transmission
and distribution services from a utility can participate in its energy
efficiency programs.

(J) Projects shall disclose potential adverse environ-
mental or health effects associated with the energy efficiency measures
to be installed.

(K) Projects shall include the procedures for measuring
and reporting the energy and peak demand savings from installed en-
ergy efficiency measures, consistent with the requirements under sub-
section (l) of this section.

(L) Standard offer programs shall provide a complaint
process that allows:

(i) The energy efficiency service provider to file a
complaint against a utility.

(ii) A customer to file a complaint against an energy
efficiency service provider. The utility may use customer complaints
as a criterion for disqualifying energy efficiency service providers from
participating in the program.

(M) Renewable DSM technologies are allowed.

(N) A standard offer program shall require contractors
to provide the following:

(i) Evidence of good credit rating.

(ii) List of references.

(iii) All applicable licenses required under state law
and local building codes.

(iv) Evidence of all building permits required by
governing jurisdictions.

(v) Evidence of all necessary insurance.

(O) A utility may use poor performance as a criterion to
limit or disqualify an energy efficiency service provider or its affiliate
from participating in the programs.

(k) Market transformation programs. Market transformation
programs are strategic efforts, including, but not limited to, incentives
and education designed to reduce market barriers for energy efficient
technologies and practices. Market transformation programs must be
designed to obtain energy savings and peak demand reductions beyond
savings that would be achieved through compliancewith building codes
and equipment efficiency standards. Utilities should cooperate in the
creation of regional or statewide programs, consider statewide admin-
istration where appropriate, and where possible, leverage with exist-
ing effective national programs that have the potential to save energy
in Texas. Statewide market transformation programs shall be devel-
oped under the implementation project to address targeted customer
classes, as described in subsection (n) of this section. The programs
shall be filed for commission review and approval. Utilities may use
the statewide commission approved market transformation programs
without further commission review. All other market transformation
programs will require commission review for approval. Market trans-
formation programs shall be conducted through projects that describe
the terms and conditions as required under this section for the delivery
of energy efficiency services. Market transformation programs must
meet the following criteria:

(1) Competitive solicitation shall be the preferred method
for contract selection. Pilot projects may be developed by an individual
utility, a group of utilities, or an energy efficiency service provider. A
utility may request a waiver from the requirements of a competitive
solicitation for good cause.

(2) A market transformation project shall identify:

(A) Project goals.
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(B) Market barriers the project is designed to overcome.

(C) Key intervention strategies for overcoming those
barriers.

(D) Estimated costs and projected energy and capacity
savings.

(E) A baseline study that is appropriate in time and ge-
ographic region. In establishing a baseline, the study shall consider the
level of regional implementation and enforcement of the International
Energy Conservation Code (IECC), when applicable. However, this
consideration shall not preclude establishment of a baseline below the
IECC "prescriptive" component performance compliance levels where
such compliance is permitted by the IECC through alternative build-
ing designs or alternative measures. The baseline for new construction
programs shall be developed by the Energy Efficiency Implementation
Project (EEIP) and submitted to the commission for approval.

(F) Project implementation timeline and milestones.

(G) Method for measuring and verifying savings.

(H) Period over which savings shall be considered to
accrue, including a date for final market transformation.

(I) Each proposed project shall include a description of
how it will achieve the transition from extensive market intervention
activities toward a largely self-sustaining market.

(3) The project must be cost-effective, under the standard
in subsection (e) of this section.

(4) The project must be designed to achieve energy or peak
demand savings, or both, and lasting changes in the way energy effi-
cient goods or services are distributed, purchased, installed, or used.

(l) Inspection, measurement and verification. Each standard
offer program shall include an industry accepted measurement and ver-
ification protocol approved by the commission as part of the detailed
energy efficiency plan that will be used to measure and verify energy
and peak demand savings to ensure that the goals of this section are
achieved.

(1) The energy efficiency service provider is responsible
for the measurement of energy and peak demand savings using the ap-
proved measurement and verification protocol, and may utilize the ser-
vices of an independent third party for such purposes.

(2) Commission approved deemed energy and peak
demand savings may substitute for the energy efficiency service
provider’s measurement and verification where applicable.

(3) Each customer shall sign a certification indicating that
themeasures contracted for were installed before final payment is made
to the energy efficiency service provider.

(4) An energy efficiency service provider may request a
utility inspection at its own expense in the event a customer refuses
to sign the measure installation certification.

(5) For residential and small commercial customer projects
involving over 30 installations, a statistically significant sample of in-
stallations will be subject to on-site inspection in accordance with the
protocol set out for the project. Inspection shall occur within 30 days
of notification of measure installation to ensure that measures are in-
stalled and capable of performing their intended function. The energy
efficiency service provider shall not receive final compensation until
the customer documents work completion and the utility has conducted
its inspection on the sample of installations.

(6) Residential and small commercial customer projects of
less than 30 installations may be aggregated and a statistically signif-
icant sample of the aggregate installations will be subject to on-site
inspection in accordance with the protocol set out for the projects. In-
spection shall occur within 30 days of notification of measure instal-
lation to ensure that measures are installed and capable of perform-
ing their intended function. The energy efficiency service provider
shall not receive final compensation until the customer documents work
completion and the utility has conducted its inspection on the sample
of installations.

(A) An energy efficiency service provider shall not be
penalized for the inspection failure rate of another energy efficiency
service provider.

(B) An energy efficiency service provider with unsatis-
factory inspection results shall be subject to further inspections.

(7) The sample size for on-site inspections may decrease
over time for a contractor under a particular contract that has consis-
tently yielded satisfactory inspection results.

(m) Independentmeasurement and verification (M&V) expert.
An independent M&V expert shall be selected to verify energy and
peak demand savings, including deemed savings, reported by energy
efficiency service providers statewide for the calendar year 2002, and
periodically thereafter as determined by the commission.

(1) The independent M&V expert shall be selected by the
commission by competitive solicitation.

(2) The independent M&V expert shall be funded from the
utilities’ program administration budgets.

(3) The independent M&V expert shall perform:

(A) A verification of energy efficiency service
providers’ reported energy and peak demand savings, based on a
statistically representative sample of completed projects;

(B) A limited process evaluation; and

(C) Any other task the commission deems necessary.

(4) By March 1, 2003, the independent M&V expert shall
report its preliminary conclusions to the commission and make a rec-
ommendation whether the utilities’ energy and peak demand savings
should be adjusted. ByMarch 2004, the independentM&V expert shall
provide its full report.

(n) Energy efficiency implementation project. The commis-
sion shall initiate an implementation project to make recommendations
to the commission for its consideration with regard to best practices
in standard offer programs and market transformation programs. All
orders approved by the commission under Project Number 22241, En-
ergy Efficiency Program Implementation Docket, and that are consis-
tent with this section shall be transferred to the energy efficiency im-
plementation project. Material submitted to the commission in this
project believed to contain proprietary or confidential information shall
be identified as such, and the commissionmay enter an appropriate pro-
tective order. The following functions may be undertaken in the energy
efficiency implementation project:

(1) Development and review of statewide standard offer
programs.

(2) Identification, design, and review of market transfor-
mation programs.

(3) Development of the appropriate baseline for programs
addressing new construction.
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(4) Determination of measures for which deemed savings
are appropriate and participation in the development of deemed savings
estimates for those measures.

(5) Recommendation to the commission of one or more in-
dependent M&V expert to conduct the audit in accordance with sub-
section (m) of this section.

(6) Review of and recommendations on the independent
M&V expert’s report with respect to whether utilities will meet the
minimum legislative goal by January 1, 2004, and annually thereafter.

(7) Review of and recommendations on incentive payment
levels and the adequacy to induce the desired level of participation by
the energy efficiency service providers and customer classes.

(8) Review of and recommendations on the utility annual
energy efficiency reports with respect to whether all customer classes
have access to energy efficiency programs.

(9) Periodic reviews of the cost effectiveness methodology.

(10) Development of information packets for potential res-
idential and commercial customers.

(11) Other activities as requested by the commission.

(o) Customer protection. The customer protection provisions
under this section shall apply to residential and small commercial cus-
tomers only. Each energy efficiency service provider who provides en-
ergy efficiency services to the end-use utility customer shall provide:

(1) Clear disclosure to the customer of the following:

(A) The customer’s right to a cooling-off period of three
business days, in which the contract may be canceled, if applicable
under law.

(B) The name, telephone number, and street address of
the energy services provider, the contractor, and written disclosure of
all warranties.

(C) The fact that incentives are made available to the en-
ergy efficiency services provider through a ratepayer funded program,
manufacturers or other entities.

(D) Notice of provisions that will be included in the cus-
tomer’s contract as described in paragraph (3) of this subsection.

(2) A form developed and approved by the commission
may be used to satisfy the requirements of paragraph (1) of this
subsection

(3) Contractual provisions to be included:

(A) Information on work activities, completion dates,
and the terms and conditions that protect residential customers in the
event of non-performance by the energy efficiency service provider.

(B) Written and oral disclosure of the financial arrange-
ment between the energy efficiency service provider and customer.
This includes an explanation of the: total customer payments, the total
expected interest charged, all possible penalties for non- payment, and
whether the customer’s installment sales agreement may be sold.

(C) Disclosure of contractor liability insurance to cover
property damage.

(D) An "All Bills Paid" affidavit be given to the cus-
tomer to protect against claims of subcontractors.

(E) Provisions prohibiting the waiver of consumer pro-
tection statutes, performance warranties, false claims of energy savings
and reductions in energy costs.

(F) Information on complaint procedures offered by the
contractor, or the utility, as required under subsection (j)(2)(L) of this
section, and toll free numbers for the Office of Customer Protection
of the Public Utility Commission of Texas, and the Office of Attorney
General’s Consumer Protection Hotline.

(G) Disclosure that the energy efficiency service
provider is not part of, or endorsed by the commission or the utility.

(p) Effective date: This section shall be in effect for any energy
efficiency programs pursuant to this section with a start date of January
1, 2003 and thereafter.

§25.182. Energy Efficiency Grant Program.

(a) Purpose. The purpose of this section is to provide imple-
mentation guidelines for the Energy Efficiency Grant Program man-
dated under the Health and Safety Code, Title 5, Subtitle C, Chapter
386, Subchapter E, Energy Efficiency Grant Program. Programs of-
fered under the Energy Efficiency Grant Program shall utilize program
templates that are consistent with §25.181 of this title (relating to the
Energy Efficiency Goal). Programs shall include the retirement of ma-
terials and appliances that contribute to energy consumption during pe-
riods of peak demand with the goal of reducing energy consumption,
peak loads, and associated emissions of air contaminants.

(b) Eligibility for grants. Electric utilities, electric coopera-
tives, and municipally owned utilities are eligible to apply for grants
under the Energy Efficiency Grant Program. Multiple eligible entities
may jointly apply for a grant under one energy efficiency grant pro-
gram application. Grantees shall administer programs consistent with
§25.181 of this title.

(c) Definitions. The following words and terms, when used in
this section shall have the followingmeanings unless the context clearly
indicates otherwise:

(1) Affected counties -- Bastrop, Bexar, Caldwell, Comal,
Ellis, Gregg, Guadalupe, Harrison, Hays, Johnson, Kaufman, Nueces,
Parker, Rockwall, Rusk, San Patricio, Smith, Travis, Upshur, Victoria,
Williamson, and Wilson. An affected county may include a nonattain-
ment area, at which point it will be considered a nonattainment area.

(2) Demand side management (DSM) -- Activities that af-
fect the magnitude or timing of customer electrical usage, or both.

(3) Electric utility -- As defined in the Public Utility Reg-
ulatory Act (PURA) §31.002(6).

(4) Energy efficiency -- Programs that are aimed at reduc-
ing the rate at which electric energy is used by equipment and/or pro-
cesses. Reduction in the rate of energy used may be obtained by sub-
stituting technically more advanced equipment to produce the same
level of end-use services with less electricity; adoption of technologies
and processes that reduce heat or other energy losses; or reorganiza-
tion of processes to make use of waste heat. Efficient use of energy
by consumer-owned end-use devices implies that existing comfort lev-
els, convenience, and productivity are maintained or improved at lower
customer cost.

(5) Energy efficiency service provider -- A person who in-
stalls energy efficiency measures or performs other energy efficiency
services. An energy efficiency service provider may be a retail electric
provider or a large commercial customer, if the person has executed a
standard offer contract with the grantee.

(6) Grantee -- the entity receiving energy efficiency grant
program funds.
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(7) Nonattainment area -- An area so designated under the
federal Clean Air Act §107(d) (42 U.S.C. §7407), as amended. A
nonattainment area does not include affected counties.

(8) Peak demand -- Electrical demand at the time of highest
annual demand on the utility’s system, measured in 15minute intervals.

(9) Peak demand reduction -- Peak demand reduction on
the utility system during the utility system’s peak period for the dura-
tion of at least one hour, calculated as the maximum average demand
reduction over a period of one hour during the peak period.

(10) Peak load -- Peak demand.

(11) Peak period -- Period during which a utility’s system
experiences its maximum demand. For the purposes of this section, the
peak period is May 1 through September 30, during the hours between
1:00 p.m. and 7:00 p.m., excluding federal holidays and weekends.

(12) Retirement -- The disposal or recycling of all equip-
ment and materials in such a manner that they will be permanently re-
moved from the system with minimal environmental impact.

(d) Commission administration. The commission shall admin-
ister the Energy Efficiency Grant Program, including the review of
grant applications, allocation of funds to grantees and monitoring of
grantees. The commission shall:

(1) Develop an energy efficiency grant program application
form. The grant application form shall include:

(A) Application guidelines;

(B) Information on available funds, includingminimum
and maximum funding levels available to individual applicants;

(C) Listing of applicable affected counties and counties
designated as nonattainment areas; and

(D) Information on the evaluation criteria, including
points awarded for each criterion.

(2) Evaluate and approve grant applications, consistent
with subsection (e) of this section.

(3) Enter into a contract with the successful applicant.

(4) Reimburse participating grantees from the fund for
costs incurred by the grantee in administering the energy efficiency
grant program.

(5) Monitor grantee progress on an ongoing basis, includ-
ing review of grantee reports provided under subsection (g)(8) of this
section.

(6) Compile data provided in the annual energy efficiency
report, pursuant to §25.183 of this title (relating to Reporting and Eval-
uation of Energy Efficiency Programs).

(e) Criteria for making grants.

(1) Grants shall be awarded on a competitive basis. Appli-
cants will be evaluated on the minimum criteria established in subpara-
graphs (A)-(F) of this paragraph.

(A) The extent to which the proposal would reduce
emissions of air pollutants in a nonattainment area.

(B) The extent to which the proposal would reduce
emissions of air pollutants in an affected county.

(C) The amount of energy savings achieved during pe-
riods of peak demand.

(D) The extent to which the applicant has achieved ver-
ified peak demand reductions and verified energy savings under this
or other similar energy efficiency programs and has complied with the
requirements of the grant program established under this section.

(E) The extent to which the proposal is credible, inter-
nally consistent, and feasible and demonstrates the applicant’s ability
to administer the program.

(F) Any other criteria the commission deems necessary
to evaluate grant proposals.

(2) Applicants who receive the most points under the eval-
uation criteria shall be awarded grants, subject to the following con-
straints:

(A) The commission reserves the right to set maximum
or minimum grant amounts, or both.

(B) The commission reserves the right to negotiate final
program details and grant awards with a successful applicant.

(f) Use of approved program templates. All programs funded
through the energy efficiency grant program shall be program templates
developed pursuant to §25.181 of this title.

(1) Program templates adopted under this program shall in-
clude the retirement of materials and appliances that contribute to en-
ergy consumption during periods of peak demand to ensure the reduc-
tion of energy, peak demand, and associated emissions of air contami-
nants.

(2) Cost effectiveness and avoided cost criteria shall be
consistent with §25.181(e) of this title.

(3) Incentive levels shall be consistent with program tem-
plates and in accordance with §25.181(h)(2)(F) of this title.

(4) Inspection, measurement and verification requirements
shall be consistent with program templates and in accordance with
§25.181(l) of this title.

(5) Projects or measures under this program are not eligible
for incentive payments or compensation if:

(A) A project would achieve demand reduction by elim-
inating an existing function, shutting down a facility, or operation, or
would result in building vacancies, or the re- location of existing oper-
ations to locations outside of the facility or area served by the partici-
pating utility.

(B) A measure would be installed even in the absence
of the energy efficiency service provider’s proposed energy efficiency
project. For example, a project to install measures that have wide mar-
ket penetration would not be eligible.

(C) A project results in negative environmental or
health effects, including effects that result from improper disposal of
equipment and materials.

(D) The project involves the installation of self-gener-
ation or cogeneration equipment, except for renewable demand side
management technologies.

(g) Grantee administration: The cost of administration may
not exceed 10% of the total program budget before January 1, 2003,
and may not exceed 5.0% of the total program budget thereafter. The
commission reserves the right to lower the allowable cost of adminis-
tration in the application guidelines.

(1) Administrative costs include costs necessary for
grantee conducted inspections and the costs necessary to meet the
following requirements:
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(A) Conduct informational activities designed to ex-
plain the program to energy efficiency service providers and vendors.

(B) Review and select proposals for energy efficiency
projects in accordance with the program template guidelines and ap-
plicable rules of the standard offer programs under §25.181(j) of this
title, and market transformation programs under §25.181(k) of this ti-
tle.

(C) Inspect projects to verify that measures were in-
stalled and are capable of performing their intended function, as re-
quired in §25.181(l) of this title, before final payment is made. Such
inspections shall comply with PURA §39.157 and §25.272 of this title
(relating to Code of Conduct for Electric Utilities and Their Affiliates)
or, to the extent applicable to a grantee, §25.275 of this title (relating
to the Code of Conduct for Municipally Owned Utilities and Electric
Cooperatives Engaged in Competitive Activities).

(D) Review and approve energy efficiency service
providers’ savings monitoring reports.

(2) A grantee administering a grant under this program
shall not be involved in directly providing customers any energy
efficiency services, including any technical assistance for the selection
of energy efficiency services or technologies, unless the customer
is a large commercial customer and the activities are limited to the
outreach activities outlined in paragraph (1)(A) of this subsection,
or unless a petition for waiver has been granted by the commission
pursuant to §25.343 of this title (relating to Competitive Energy
Services), to the extent that section is applicable to a grantee.

(3) Only projects installed within the grantee’s service area
are eligible for compensation under this program.

(4) An electric utility may not count the energy and demand
savings achieved under the energy efficiency grant program towards
satisfying the requirements of PURA §39.905.

(5) Incentives paid for energy and demand savings under
the energy efficiency grant program may not supplement or increase
incentives made for the same energy and demand savings under pro-
grams pursuant to PURA §39.905.

(6) An electric utility, electric cooperative or municipally
owned utility may not count air contaminant emissions reductions
achieved under the energy efficiency grant program towards satisfying
an obligation to reduce air contaminant emissions under state or
federal law or a state or federal regulatory program.

(7) The grantee shall compensate energy efficiency service
providers for energy efficiency projects in accordance with the appli-
cable rules of the standard offer programs under §25.181(j) of this title,
and market transformation programs under §25.181(k) of this title, and
the requirements of this section.

(8) The grantee shall provide reports consistent with con-
tract requirements and §25.183 of this title.

(h) Effective date: This section shall be in effect for any energy
efficiency programs pursuant to this section with a start date of January
1, 2003 and thereafter.

§25.183. Reporting and Evaluation of Energy Efficiency Programs.

(a) Purpose. The purpose of this section is to establish report-
ing requirements sufficient for the commission, in cooperation with
Energy Systems Laboratory of Texas A&M University (Laboratory),
to quantify, by county, the reductions in energy consumption, peak de-
mand and associated emissions of air contaminants achieved from the

programs implemented under §25.181 of this title (relating to the En-
ergy Efficiency Goal) and §25.182 of this title (relating to Energy Ef-
ficiency Grant Program).

(b) Application. This section applies to electric utilities ad-
ministering energy efficiency programs implemented under the Pub-
lic Utility Regulatory Act (PURA) §39.905 and pursuant to §25.181
of this title, and grantees administering energy efficiency grants im-
plemented under Health and Safety Code §§386.201-386.205 and pur-
suant to §25.182 of this title, and independent system operators (ISO)
and regional transmission organizations (RTO).

(c) Definitions. The words and terms in §25.182(c) of this ti-
tle shall apply to this section, unless the context clearly indicates oth-
erwise.

(d) Reporting. Each electric utility and grantee shall file by
April 1, of each program year an annual energy efficiency report. The
annual energy efficiency report shall include the information required
under §25.181(h)(4) of this title and paragraphs (1) - (5) of this subsec-
tion in a format prescribed by the commission.

(1) Load data within the applicable service area. If such
information is available from an ISO or RTO in the power region in
which the electric utility or grantee operates, then the ISO or RTO shall
provide this information to the commission instead of the electric utility
or grantee.

(2) The reduction in peak demand attributable to energy ef-
ficiency programs implemented under §25.181 and §25.182 of this title,
in kW by county, by type of program and by funding source.

(3) The reduction in energy consumption attributable to en-
ergy efficiency programs implemented under §25.181 and §25.182 of
this title, in kWh by county, by type of program and by funding source.

(4) Any data to be provided under this section that is pro-
prietary in nature shall be filed in accordance with §22.71(d) of this
title (relating to Filing of Pleadings, Documents and Other Materials.

(5) Any other information determined by the commission
to be necessary to quantify the air contaminant emission reductions.

(e) Evaluation.

(1) Annually the commission, in cooperation with the Lab-
oratory, shall provide the Texas Commission on Environmental Quality
(TCEQ) a report, by county, that compiles the data provided by the util-
ities and grantees affected by this section and quantifies the reductions
of energy consumption, peak demand and associated air contaminant
emissions.

(A) The Laboratory shall ensure that all data that is pro-
prietary in nature is protected from disclosure.

(B) The commission and the Laboratory shall ensure
that the report does not provide information that would allow market
participants to gain a competitive advantage.

(2) Every two years, the commission, in cooperation with
the Energy Efficiency Implementation Project shall evaluate the Energy
Efficiency Grant Program under §25.182 of this title.

(f) Effective date: This section shall be in effect for any energy
efficiency programs pursuant to this section with a start date of January
1, 2003 and thereafter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State onOctober 3, 2002.
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♦ ♦ ♦
CHAPTER 26. SUBSTANTIVE RULES
APPLICABLE TO TELECOMMUNICATIONS
SERVICE PROVIDERS
SUBCHAPTER F. REGULATION OF
TELECOMMUNICATIONS SERVICE
16 TAC §26.130
The Public Utility Commission of Texas (commission) adopts an
amendment to §26.130, relating to Selection of Telecommunica-
tions Utilities, with changes to the proposed text as published
in the July 26, 2002 Texas Register (27 TexReg 6606). The
amendment addresses carrier responsibility during the change
order process when a customer selects a different local service
provider (LSP) or primary interexchange carrier (PIC). Specifi-
cally, the amendment requires an old PIC to discontinue billing
and requires the new PIC to initiate billing upon a change of PIC.
In addition, the amendment clarifies how the LSPs exchange in-
formation about the change of provider(s) with other LSPs and
PICs. The purpose of the amendment is to protect customers
from billing errors arising from a PIC failing to discontinue billing
for presubscribed services after a customer requests a change
in the PIC, or from a PIC terminating the presubscribed service
calling plan when the customer requests a change in LSP but
no change in PIC. This section is adopted under Project Number
26131.
The commission received comments on the proposed amend-
ment from Americatel Corporation (Americatel); VarTec
Telecom, Inc., Excel Communications, Inc. and eMeritus
Communications, Inc. (collectively "VarTec"); Sprint Commu-
nications Company LP, United Telephone Company of Texas,
Inc. d/b/a Sprint and Central Telephone Company of Texas
d/b/a Sprint (collectively "Sprint"); the Office of the Attorney
General of Texas (OAG); Sage Telecom of Texas, LP (Sage);
Birch Telecom, Ltd., LLP (Birch); Office of Public Utility Counsel
(OPC); Southwestern Bell Telephone L.P., doing business
as Southwestern Bell Telephone Company (SWBT); Verizon
Southwest (Verizon); AT&T Communications of Texas, LP
(AT&T ); Texas State Telephone Cooperative, Inc. (TSTCI); and
the Alliance for Telecommunications Industry Solutions (ATIS).
A public hearing on the amendment was held at commission
offices on August 22, 2002 at 9:30 a.m. Representatives from
Sprint; OAG; Sage; Birch; OPC; SWBT; Verizon; AT&T and
TSTCI attended the hearing and provided comments. To the
extent that these comments differ from the submitted written
comments, such comments are summarized herein.
Specific comments to rule language.
§26.130(m)(1), Definitions.

Section 26.130(m)(1) defines terms used in subsection (m). Ver-
izon and SWBT proposed language to revise the rule’s termi-
nology for local exchange carrier (LEC), which would include
the terms competitive local exchange carrier (CLEC) and incum-
bent local exchange carrier (ILEC). Verizon and SWBT proposed
changing "local exchange company" to "local service provider"
(LSP) in order to remain consistent with the commission’s Draft
CLEC-To-CLEC and CLEC-TO-ILEC Migration Guidelines, is-
sued July 29, 2002 in Project Number 24389, as that project and
this rulemaking address issues that arise in CLEC to CLEC and
CLEC to ILEC customer migrations.
The commission agrees with Verizon and SWBT that industry-
standard terminology should be used to the extent possible in
order to avoid unnecessary confusion, and amends proposed
subsection (m)(1)(A)-(C) to replace "LEC" with "LSP."
§26.130(m)(1)(D)
Section 26.130(m)(1)(D) defines preferred interexchange carrier.
AT&T recommended that the commission use existing industry-
standard terms in this rule to the extent possible, and suggested
revising the proposed rule language to use the term "primary
interexchange carrier," which is also defined in §26.5(158) of this
title (relating to Definitions) rather than "preferred interexchange
carrier." In addition, Verizon and SWBT proposed language to
clarify that the PIC definition encompasses both interLATA and
intraLATA toll carriers.
The commission agrees with AT&T that industry-standard ter-
minology should be used to the extent possible in order to avoid
unnecessary confusion, and amends proposed subsection
(m)(1)(D)-(F) to use "primary" rather than "preferred." The com-
mission agrees with Verizon and SWBT that the PIC definition
set forth in subsection (m)(1)(D) include both interLATA and
intraLATA toll carriers, and modifies this section accordingly.
§26.130(m)(2)(A), Contents and delivery of notice required by
paragraphs (3) and (4) of this subsection
Section 26.130(m)(2)(A) specifies the contents of the notices
provided by the LSPs. AT&T suggested including in the min-
imum list of notice requirements the following data elements:
Customer Type Indicator; Carrier Identification Code; Jurisdic-
tional Indicator - identifying whether the PIC is interLATA or in-
traLATA; and Service Address - to enable determination of ap-
plicable taxes/fees. AT&T stated that these elements are neces-
sary for a carrier to effectively execute the installation or removal
of an end user from its PIC and billings.
§26.130(m)(2)(C) as proposed, §26.130(m)(2)(A)(iii) as adopted
Proposed §26.130(m)(2)(C), adopted as §26.130(m)(2)(A)(iii),
requires that notices contain "any other information necessary to
execute the preferred carrier change request." AT&T stated that
it believes that this "catch-all" phrase is intended to require the
timely transmission during the interim of all minimum customer
account information an interexchange carrier (IXC) may reason-
ably need, as reflected in the industry standard guidelines for a
particular transaction. AT&T requested that the commission con-
firm this interpretation.
The commission agrees with AT&T that all information necessary
to implement a change should be transmitted between carriers.
However, the commission declines to specify additional detailed
information in the rule because different companies’ transactions
may necessitate different minimum information.
§26.130(m)(3), Notification requirements for change in PIC only
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Proposed §26.130(m)(3) requires the LSP to notify the old and
new PIC of the PIC change within five business days of executing
the change and requires the old and new PICs to discontinue and
initiate billing respectively within five business days of receiving
notice.
Birch and the OAG requested clarification of the term "executing
the change." TheOAG suggested amending subsection (m)(3) to
clarify that "executing the change" occurs in the switch. Similarly,
OPC commented about the need to clarify what event starts the
five day period for the LSP to notify the old PIC.
The commission agrees with the parties and adopts amended
language in subsection (m)(3)(A) to clarify that the "change exe-
cution" triggers the notice timelines. In addition, the commission
defines "change execution" in new subsection (m)(1)(G).
SWBT stated that the rule should make clear that carriers can
recover costs associated with providing notification under sub-
section (m)(3). Verizon and SWBT proposed language to reflect
that carriers be allowed to "apply its applicable contract or tariff
rates." At the Public Hearing, AT&T opposed this proposal to in-
clude language to assess fees per agreements or tariffs. AT&T
stated that inclusion of such language would be a material devia-
tion from what was published, and would require the commission
to republish the rule for comment. In addition, AT&T contended
that such notice fees are already governed by existing agree-
ments, separate and apart from the rule, and in the long term
should be viewed as part of the cost of doing business.
The commission does not believe a need exists to specify that
carriers may recover their costs because the rule does not pro-
hibit carriers from recovering costs associated with the notifi-
cation and because existing agreements may already address
applicable fees. The commission recognizes that tariffs and/or
other arrangements may be in place between carriers and the
commission does not intend for this rule to modify them.
Sprint stated that its long distance division believes that the pro-
posed rule has the potential to enhance its ability to collect toll
usage from consumers only if all CLECs and ILECs participate
in the notification process. Sprint stated that its local telephone
division cannot comply with the five day requirement as their cur-
rent process takes 14 calendar days, and that the five day man-
date would require Sprint’s local telephone division to enhance
its systems at an estimated cost of $280,000 that would take at
least 90 days to complete. Therefore, Sprint suggested that the
rule be revised to reflect a 14 calendar day requirement instead
of a five business day notification requirement. During the hear-
ing, Sprint explained that its 14 day notice process and associ-
ated cost concerns pertain only to the notification of a change
in PIC. In supplemental comments filed after the hearing, Sprint
clarified that it intends to migrate to a five day notification period.
However, both Sprint and AT&T recommended that the commis-
sion allow providers time to implement process changes required
by the new rule. During the hearing, AT&T suggested that the
rule be effective 90 days after publication or January 1, 2003.
The commission agrees with AT&T and Sprint that it is reason-
able to allow parties additional time to implement the notice ex-
change process. Therefore, compliance with subsection (m) will
be required by January 1, 2003. New paragraph (7) specifies
this compliance date.
AT&T and TSTCI expressed concern that LSPs would not be
able to contact an IXC or agent with whom there is no previously
established relationship within the required timeframe. TSTCI

stated that, given the past experience of small ILEC business of-
fice managers, it would be difficult, if not impossible, for a small
ILEC to comply with the proposed five business day notification
requirement. During the hearing, TSTCI clarified that the small
ILECs need help in obtaining IXC contact information in order
to comply with the rule, and are seeking a more streamlined
process for getting information to the IXC. TSTCI explained that
it has used the commission’s utility directory database on the
commission’s website to obtain IXC contact information, how-
ever problems arise during the process of communicating the
PIC change with the IXC itself.
To address AT&T and TSTCI’s concerns, the commission adopts
new subsection (m)(2)(B), which allows an LSP to comply with its
notification obligation by delivering notice to the PIC using pub-
licly available contact information maintained by the commission,
if the LSP does not otherwise have a business relationship with
that PIC enabling the LSP to have the necessary contact infor-
mation.
§26.130(m)(3)(A) and (B)
Section 26.130(m)(3)(A) and (B) as proposed required the new
PIC to connect service and the old PIC to disconnect service.
AT&T explained that IXCs do not either connect or disconnect
service, but instead initiate or terminate billing, and proposed
that proposed subsection (m)(3) be revised to reflect this. AT&T
proposed revisions to comport with its practice of initiating billing
for presubscribed services, and to delete language referring to
service connection. AT&T proposed revisions to comport with its
practice of discontinuing billing for presubscribed services and
continued billing for transactional usage, and to delete language
referring to service disconnection.
Similarly, VarTec proposed that subsection (m)(3)(B) be re-
worded to clarify the commission’s intent. VarTec noted that the
PIC is maintained at the LEC switch and that the PIC and the
term "disconnect service" would require the IXC to block traffic to
the customer. In addition, VarTec commented that since the PIC
change occurs in the switch, the old PIC does not need to take
any action to "disconnect service," since future 1+ calls should
be routed to the new PIC. Furthermore, VarTec stated that the
amendment assumes that the customer intends to stop using
all services of the old PIC. VarTec emphasized that requiring
the old PIC to disconnect could cause unintended interruption
of service. VarTec suggested removing the requirement to
"disconnect service." For reasons similar as above, VarTec held
that the old PIC should not be required to stop billing upon
selection of a new PIC. VarTec stated that the requirement to
discontinue billing should be clarified or removed.
The commission agrees with AT&T and VarTec that the PIC’s ac-
tion should be characterized as initiating billing or discontinuing
billing for presubscribed services. Therefore, the commission
amends proposed subsection (m)(3)(A)-(B) accordingly.
§26.130 (m)(4), Notification requirements for change in PLEC
when one PLEC is not switched based, as proposed.
For a change in LSP where one of the LSPs is not switch-based,
subsection (m)(4) as proposed required the:
(A) new LSP to notify old LSP of change in LSP and identity of
new PIC within five business days of LSP selection;
(B) new LSP to notify new PIC of PIC selection within five busi-
ness days of receiving notice; and
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(C) old LSP to notify old PIC of change in LSP, identity of new
LSP, and whether old PIC service has been unsubscribed within
five business days of receiving notice.
AT&T , Verizon and SWBT proposed that the commission delete
subsection (m)(4) and adopt subsection (m)(5), relating to
notification requirements for changes in facilities-based LSPs,
with revisions. Verizon and SWBT stated that the commission
should adopt one rule that applies to all LECs, whether they are
switch-based or not. According to SWBT, because LECs might
be switch-based in one exchange but not another, different rules
would require LECs to maintain information on what LEC is
switch-based, and where, increasing the potential for confusion
and mistakes in complying with the rule. SWBT stated that for
the proposed rule language to be effective, the commission
would need to implement an additional rule requiring all LECs
to inform all other LECs whether the service they provide is
switch-based or switchless in every Texas exchange. SWBT
claimed that some LECs, including SWBT, would be unable to
comply with the proposed subsection (m)(4) absent extensive
redesign of their systems. Such a redesign would delay the
time in which the rule could be implemented, and require those
LECs to incur substantial costs with no benefit to the customer.
The commission agrees with the parties that separate processes
are not needed for switch-based and switchless LSPs. There-
fore, the commission deletes subsection (m)(4) as proposed.
Timing and execution in subsection (m)(4), as proposed.
VarTec, Sage and AT&T commented on potential timing prob-
lems with using LSP selection as the triggering event for provid-
ing notification. Sage and AT&T commented that the triggering
event for the timing of notifications should be clarified. VarTec
proposed that timing requirements be based on the execution of
the change instead of selection of a new provider. Sage recom-
mended that the trigger for notifications should be the date the
old LSP receives the disconnect order. In addition, Sage sug-
gested adjusting timelines if notification takes longer than five
days (from the selection of the new LSP). AT&T recommended
that the timing for the obligation of the LEC to provide notice
should be keyed off of the date the LEC either completed the un-
derlying provisioning and related activities in the serving switch,
or the date the LEC received notice of the completion of such ac-
tivities from the network service provider that operates the serv-
ing switch.
The commission addresses these issues in the discussion of
subsection (m)(5) as proposed, (m)(4) as adopted.
Notification between LSPs in subsection (m)(4), as proposed.
AT&T contended that the rule should only govern the trans-
mission of information between LECs and IXCs given the
complex and various CLEC to CLEC transition scenarios. AT&T
stated that LEC to LEC notice requirements are governed by
the CLEC to CLEC Migration guidelines in Project Number
24389 and/or by the Local Service Ordering Guidelines (LSOG)
requirements that have generally been incorporated into the
interconnection arrangements between ILECs and CLECs.
During the hearing, AT&T clarified its concern that the rule’s
notice requirements may be duplicative of requirements in the
LEC to LEC migration guidelines in Project Number 24389. In
addition, AT&T expressed concern that, in a customer migration
scenario where both LECs are unbundled network element
platform (UNE-P) providers, the notice is issued by the network
service provider that executes the change in the switch, and not
the UNE-P providers. AT&T stated that for UNE-P providers,

the separate requirement that the LECs notify each other may
result in the network service provider asserting that there are
payment obligations not otherwise required by the interconnec-
tion agreements.
The commission deletes subsection (m)(4) as proposed. AT&T
also raised similar concerns in the comments to subsection
(m)(5) as proposed. The commission addresses AT&T ’s
comments in the discussion on that subsection.
Requiring the new LSP to provide all notifications in subsection
(m)(4) as proposed.
VarTec stated that having both proposed subsection (m)(4)(C)
and (m)(5)(C) would require two separate notification procedures
- one for acquiring customers and one for migrating customer to
another service provider. VarTec commented that proposed sub-
section (m)(4)(C) unnecessarily requires LECs to duplicate exist-
ing industry procedures. Instead, VarTec suggested that the new
LSP provide all of the proposed notifications. AT&T disagreed
with VarTec’s suggestion that the new LSP provide notice to all
IXCs. According to AT&T , this is not consistent with current in-
dustry practice and suggested retaining the approach provided
by the rule.
The parties raised similar concerns with regard to subsection
(m)(5) as proposed. The commission addresses the parties’
comments in the discussions on that subsection.
SWBT stated that proposed subsection (m)(4)(A)(ii) should be
deleted, as the old LSP does not need this information for billing
or any other purpose. Verizon also proposed deleting this re-
quirement. SWBT stated that, because the old LSP has no
need for this information, its disclosure violates the prohibitions
against disclosure of customer proprietary network information
("CPNI"). Moreover, this provision is unnecessary because the
proposed rule also requires the new LSP to inform the new PIC
that it has been selected to provide long distance services to the
customer within five business days of the customer’s request.
SWBT claimed that having both the old and new LSP notify the
PIC at potentially different times would add confusion and further
increase the risk of inaccurate billing.
SWBT stated that proposed subsection (m)(4)(C)(ii) should be
deleted because it is unnecessary. According to SWBT, know-
ing the identity of the new LSP is not necessary to inform the old
PIC whether it remains the customer’s PIC or not. The new PIC
is specifically informed that it is the customer’s new PIC by the
new LSP under subsection (m)(4)(B). In addition, it raises poten-
tial CPNI problems, because if the customer does not maintain
the old PIC as its PIC, the old PIC has information that is not
used in the provision of telecommunications services potentially
in violation of 47 U.S.C. §222.
AT&T stated that proposed subsection (m)(4)(c)(ii)-(iii) is unnec-
essary, inconsistent with Ordering and Billing Forum (OBF) Sub-
scription Committee industry standards, and could cause cus-
tomer confusion and inconvenience.
SWBT recommended that proposed subsection (m)(4)(C)(iii) be
deleted because it is unnecessary and would be extremely diffi-
cult for some carriers to implement. SWBT suggested that in-
stead, the commission adopt present industry standards that
simply require the new LSP to notify the new PIC. In addition,
SWBT stated that the most cost effective and expedient method
is to require all carriers to comply with the present OBF guide-
lines.
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As stated earlier, the commission deletes subsection (m)(4) as
proposed, therefore comments regarding deletion of subdivi-
sions of subsection (m)(4) do not need to be addressed.
§26.130(m)(5) as proposed, §26.130(m)(4) as adopted.
For a change in LSP where both the old and new LSPs are
switch-based, subsection (m)(5) as proposed (subsection (m)(4)
as adopted) requires the:
(A) new LSP to notify old LSP of change in LSP within five busi-
ness days of LSP selection;
(B) new LSP to notify new PIC of PIC selection within five busi-
ness days of receiving notice; and
(C) old LSP to notify old PIC of PIC unsubscription within five
business days of receiving notice.
SWBT stated that this proposed rule mirrors OBF guidelines,
is consistent with industry standards and current practice, and
implementation could be accomplished quickly. SWBT main-
tained that, in exchanging billing record information, it is irrel-
evant whether an old or new LSP is switch-based, because ex-
changing billing recording information does not involve the actual
PIC change, but how information is transmitted between old and
new carriers. SWBT stated that the proposed rule allows for the
exchange of all information necessary for PICs to accurately bill
the customer. SWBT stated that this proposed rule language
does not raise CPNI concerns, because the party with a legiti-
mate need to share the information does so. Therefore, SWBT
and Verizon recommended that the commission adopt proposed
subsection (m)(5), with modifications, for all migrations, regard-
less of whether or not the new or old LSP is switch-based. SWBT
and Verizon proposed modifications throughout the section to re-
flect the use of the term "LSP" instead of "PLEC," and to reflect
the deletion of proposed subsection (m)(4).
The commission agrees with the parties that for the purposes
of clarity and simplicity, and in order to most effectively clarify
carrier responsibility during the records exchange process, one
rule should apply to all carriers regardless of facilities ownership.
Therefore, the commission merges proposed subsection (m)(4)-
(5) into the new subsection (m)(4), which applies to all carriers,
regardless of facilities ownership. The commission also agrees
that the term "LSP" should replace "PLEC."
Deletion of subsection (m)(4) and (5) as proposed.
Birch recommended deleting subsection (m)(4) and (5) as pro-
posed because they duplicate existing efforts. Although, if the
commission implements subsection (m)(4), Birch suggested that
the ILEC should provide notification of the change of LSP and
that the new LSP should notify the new PIC and the old LSP
should notify the old PIC. Birch further suggested that the ILEC
could develop an unbundled network element (UNE) based Cus-
tomer Account Record Exchange (CARE) offering whereby the
ILEC provides the notifications on the CLEC’s behalf. With re-
spect to non-ported changes in LSPs, Birch recommended that
the commission consult industry standards groups such as the
CLEC User Forum and the OBF. Birch stated that normal order
activity creates awareness between the old and new LECs. How-
ever, at the public hearing, Birch explained that its comments
assumed that the amendment would require a new notification
procedure in addition to any existing procedure that may already
provide the required notices. Accordingly, Birch expressed that it
concurred with the amendment, so long as Birch did not have to

provide a notice in addition to its existing procedures. Birch fur-
ther stated that it had no preference between subsection (m)(4)
and (m)(5).
The commission notes that proposed subsection (m) would not
require duplication of existing efforts. The commission declines
to require the ILEC to provide notice of a change of LEC since
this would conflict with industry standards. Subsection (m) in no
way requires an LSP to use a specific notification method, such
as CARE, or prohibits a carrier from arranging with another car-
rier to provide notices on its behalf. If an LSP already makes the
required notifications, the LSP does not have to initiate another
process. However, the commission believes in using a standard-
ized process, and strongly encourages carriers in Texas to use
a single standard.
Timing and execution in subsection (m)(5) as proposed, subsec-
tion (m)(4) as adopted.
VarTec noted that timing requirements were inconsistent
between a PIC only change and changes of both PIC and
LSP. VarTec stated that events occurring after LSP selection,
but before order completion could change the content of the
required notice. Furthermore, complex orders may require more
than five business days for completion. VarTec, SWBT and
Verizon suggested that timing requirements be based on the
execution of the change instead of selection of a new provider.
In addition, AT&T stated that the LEC to IXC notice obligations
should commence upon completion of the provisioning and
related work in the switch, or, where the LEC is not the switch
provider, upon its receipt of notice that such activities have been
completed.
The commission understands VarTec, SWBT and Verizon’s con-
cern that compliance with the rule could be difficult because of
complications of providing notification from the date of carrier
selection. Therefore, as stated previously, the commission con-
curs with the parties that the notice timelines should be triggered
by the date of the execution of the change in the switch, and
adopts amended language in subsection (m)(5)(A)-(B) as pro-
posed, (m)(4)(A)-(B) as adopted, to clarify that the "change exe-
cution" triggers the notice timelines.
AT&T contended that the event starting the timeline by which a
LEC must provide notice to an IXC should be clarified to ensure
that notice is required only after the change in carriers has been
completed in the switch serving the end user and the serving
LEC has received notice of same. According to AT&T, changes
in service are generally implemented at the local switch serving
the end user customer, and only the switch provider will know
with certainty when a change is executed. Therefore, AT&T rec-
ommended that the timing for the obligation of the LEC to provide
notice should be keyed off of the date the LEC either completed
the underlying provisioning and related activities in the serving
switch, or the date the LEC received notice of the completion of
such activities from the network service provider that operates
the serving switch.
The commission agrees that the notice timelines should be trig-
gered by the date of the execution of the change in the switch,
and adopts amended language in subsection (m)(5)(A)-(B) as
proposed, subsection (m)(4)(A)-(B) as adopted, to clarify that
the "change execution" triggers the notice timelines. In addi-
tion, the commission defines "change execution" in new sub-
section (m)(1)(G) to address timing differences between switch-
based and switchless LSPs. Defining "change execution" as the
date the LSP has knowledge of the change accommodates both
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switch-based and switchless LSPs. Notice timelines would start
on the date of the change for switch-based LSPs and on the date
of receiving notice of the change for switchless LSPs.
Notification between LSPs in subsection (m)(5) as proposed,
subsection (m)(4) as adopted.
AT&T contended that the rule should only govern the transmis-
sion of information between LECs and IXCs given the complex
and various CLEC to CLEC transition scenarios. However, AT&T
proposed rule language to require the old LSP to act on notifica-
tion to the old PIC upon receipt of notice pursuant to themigration
guidelines established in Project Number 24389 or "other mech-
anisms implemented to ensure notice." AT&T stated that LEC to
LEC notice requirements are governed by the CLEC to CLECMi-
gration guidelines in Project Number 24389 and/or by the LSOG
requirements that have generally been incorporated into the in-
terconnection arrangements between ILECs and CLECs. Dur-
ing the hearing, AT&T clarified its concern that the rule’s no-
tice requirements may be duplicative of requirements in the LEC
to LEC migration guidelines in Project Number 24389. In ad-
dition, AT&T expressed concern that, in a customer migration
scenario where both LECs are UNE-P providers, the notice is is-
sued by the network service provider that executes the change
in the switch, and not the UNE-P providers. AT&T stated that for
UNE-P providers, the separate requirement that the LECs notify
each another may result in the network service provider assert-
ing that there are payment obligations not otherwise required by
the interconnection agreements.
The commission agrees that the rule should avoid creating a new
or duplicative records exchange process. The commission only
requires that LSPs provide certain minimum information to other
carriers. Subsection (m) in no way requires an LSP to use a
specific notification method (such as CARE) or prohibits a car-
rier from arranging with another carrier to provide the notices
on its behalf. Therefore, if an LSP already provides any of the
subsection (m) notifications (pursuant to an existing guideline or
otherwise), then the LSP has met the requirements for those no-
tifications and need not create a duplicate or new process to pro-
vide those notifications again. In addition, the commission rec-
ognizes that such notification may currently occur pursuant to
existing agreements between carriers and the commission does
not intend for the rule to modify those agreements or create ad-
ditional requirements if such notice currently occurs. However,
the commission believes in using a standardized process, and
strongly encourages carriers in Texas to use a single standard.
Requiring the new LSP to provide all notifications in subsection
(m)(5) as proposed, subsection (m)(4) as adopted.
VarTec stated that proposed subsection (m)(5)(C) would re-
quire two separate notification procedures - one for acquiring
customers and one for migrating customer to another ser-
vice provider. VarTec commented that subsection (m)(5)(C)
unnecessarily requires LECs to duplicate existing industry
procedures. Instead, VarTec suggested that the new LSP
provide all of the proposed notifications. AT&T disagreed with
VarTec’s suggestion that the new LSP provide notice to all IXCs.
According to AT&T , this is not consistent with current industry
practice, and AT&T suggested remaining with the approach
provided by the rule.
The commission disagrees that the rule should be revised to re-
quire the new LSP to provide all notifications, as this is not con-
sistent with current industry practices. Instead, the commission
agrees with AT&T and retains the published rule language.

§26.130(m)(6) as proposed, §26.130(m)(5) as adopted
Section 26.130(m)(6) as proposed, §26.130(m)(5) as adopted,
requires a new PIC to initiate billing. As proposed, subsection
(m)(6) also required the new PIC to connect service.
Birch supported subsection (m)(6) as proposed. AT&T stated
that IXCs neither connect or disconnect service, but rather ini-
tiate or terminate billing, and proposed revisions to the rule ac-
cordingly.
The commission agrees with AT&T that it is more appropriate to
describe the PIC’s actions as an initiation of billing for presub-
scribed services. Therefore, the commission amends proposed
subsection (m)(6) as proposed, subsection (m)(5) as adopted,
accordingly.
§26.130(m)(7) as proposed, §26.130(m)(6) as adopted.
Section 26.130(m)(7) as proposed, §26.130(m)(6) as adopted,
requires the old PIC to discontinue billing after:
(A) the old PIC receives notice of unsubscription from the PIC
(B) the old PIC receives notice of a change in switch-based
LSPs, but does not receive notice of its selection as the new
PIC.
As proposed, subsection (m)(7) required the PIC to disconnect
service.
VarTec suggested removing the requirement to "disconnect ser-
vice." AT&T stated that IXCs neither connect or disconnect ser-
vice, but rather initiate or terminate billing, and proposed revi-
sions to the rule accordingly.
The commission agrees with VarTec and AT&T that it is more ap-
propriate to describe the PIC action in this instance as discontin-
uing billing, specifically for presubscribed services, and amends
subsection (m)(7) as proposed, subsection (m)(6) as adopted,
accordingly.
VarTec stated that the old PIC should not be required to stop
billing upon selection of a new PIC because no "1+" calls would
be routed to the old PIC’s service for billing. VarTec stated that
the requirement to discontinue billing should be clarified or re-
moved, because a customer could still use VarTec to make dial-
around long distance calls and under that circumstance, it would
be appropriate for VarTec to bill the customer.
The commission agrees with VarTec that the old PIC should not
be required to stop billing for non-presubscribed services. Al-
though routing of "1+" calls to the new PIC after a PIC change
execution prevents the old PIC from assessing measured use
charges, this does not prevent old PICs from charging monthly
recurring fees. Accordingly, the commission clarifies that the old
PIC must discontinue billing for presubscribed services, but may
bill the customer for dial-around type calls or other services that
the customer orders and uses.
Sage noted that conversion may take longer than ten days, but
subsection (m)(7) as proposed, subsection (m)(6) as adopted,
requires disconnection within five business days. Therefore,
Sage recommended that the disconnection date be contingent
upon the actual conversion date rather than upon notice of the
change execution.
The commission agrees that the "disconnection" date should
be modified. Therefore, the commission changes the triggering
event from the customer’s selection of the new PIC to the change
execution or conversion date.
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AT&T proposed revisions to reflect current industry practices,
where the old IXC receives direct notification that the LEC has
changed, but gets no direct notice from the old LEC as to the
status of the PIC. According to AT&T , under OBF standards and
its current company practices, the old IXC is directed to assume
that, if it has not been notified that it is the new IXC within a rea-
sonable period of time after the notice of change in LECs, it is no
longer the IXC and it is to discontinue billing for presubscribed
services effective as of the date of the switch. AT&T explained
that in all cases, the old IXC does not discontinue billing within
five business days because of billing cycle issues. AT&T stated
that its experience has been that it is reasonable to wait for 30
days before ceasing the bill process. AT&T requested that the
rule or the preamble allow this practice to continue.
The commission understands AT&T ’s concern that the billing
cycle may not complete until 30 days after the customer has
changed PIC providers. However, the commission believes that
amendments to subsection (m)(2)-(3) as proposed and subsec-
tion (m)(5) as proposed, (m)(4) as adopted, which require that
notice be delivered contingent upon the conversion date in the
switch, address the concern that more than five business days
may be necessary. The rule as amended requires that the PIC
cease billing the end user for presubscribed services as of the
date the PIC change is made in the LEC switch. The old PIC
must still submit the final bill for presubscribed services that the
customer had ordered before the PIC change. The rule does
not specify the timeframe in which the old PIC’s billing cycle com-
pletes for the customer’s final bill, but the customer should not in-
cur charges for presubscribed services from the old PIC after the
date the PIC change execution in the switch. However, the com-
mission believes that to avoid prematurely discontinuing billing
for a service the customer wishes to keep, the timeframe for the
old PIC to implement the change in their billing system should
be extended from five to seven business days, and amends the
rule accordingly.
Verizon contended that the commission does not need to pre-
scribe a time frame for the old PIC to disconnect service, and
therefore the proposed subsection is not necessary. Verizon
stated that it believes that the cause of the problem of customers
facing continued billing from PICs is lack of notice to the PIC, or a
failure of the old PIC to respond to the notice. Verizonmaintained
that if a time frame for old PIC disconnects is necessary, it should
be developed by an industry forum such as the OBF. According
to Verizon, current OBF guidelines that require the former PIC to
disconnect a customer if it does not receive confirmation that it
is the new PIC address this issue.
The commission disagrees with Verizon that it is unnecessary to
set a time frame for the old PIC to discontinue billing the cus-
tomer. The commission believes that this requirement is nec-
essary to clarify carrier responsibility when discontinuing billing,
and affords greater customer protection against continued billing
for services that the customer cancelled.
Other rule related issues.
Five day maximum for carrier changes.
The OAG recommended emphasizing that five business days
is the maximum time allowed for making the carrier changes.
The OAG suggested this could be accomplished by adding the
phrase "a maximum of" before each instance of "five business
days."

The commission finds that the current language already clearly
states that the time limits specified in subsection (m) are manda-
tory. Therefore, the commission finds no need to include addi-
tional "maximum" language.
Use of current process.
Sage commented that it would prefer to maintain the processes
it currently uses as much as possible.
The commission notes that subsection (m) does not require a
carrier to duplicate an existing process for the purpose of com-
plying with subsection (m). To the extent that a carrier’s exist-
ing processes comply with subsection (m), the carrier has al-
ready satisfied its obligations under subsection (m). Moreover,
the commission based the subsection (m) requirements on ex-
isting industry standards, which should minimize a carrier’s need
to change its processes.
Double billing and enforcement.
OPC commented that the proposed rule authorizes the old PIC
to bill for two calendar weeks beyond the earliest date the new
PIC can bill the customer, resulting in double billing. OPC also
expressed that enforcement language should be included. At
the public hearing, OPC suggested adding an additional para-
graph specifying that failure to discontinue billing as required in
subsection (m) constitutes an unauthorized charge under Sub-
stantive Rule §26.32(f) of this title (relating to Protection Against
Unauthorized Billing Charges ("Cramming")).
AT&T objected to OPC’s proposal to include language in the
proposed rule that would impose administrative penalties on
companies that failed to comply with the rule. AT&T stated
that inclusion of such language would be a material deviation
from what was published, and would require the commission to
republish the rule for comment. In addition, AT&T maintained
that such language is unnecessary because the commission
has general penalty jurisdiction anyway. Regarding OPC’s
concerns that customers would be double-billed during the
carrier transition, at the hearing, AT&T clarified that, if the
commission adopted the switch execution date as the trigger
for the notice exchange between carriers, then billing from the
old PIC and billing from the new PIC would hinge on that switch
change date.
SWBT stated that processes developed by the Ordering and
Billing Forum and currently used by carriers such as SWBT pro-
vide for the timely transmission of information between carriers
sufficient to protect customers from double billing.
The commission finds that proposed §26.130(m), along with ex-
isting provisions in the commission’s rules, the Public Utility Reg-
ulatory Act (PURA), and industry standards, already address
OPC’s double billing concerns, making any additional changes
unnecessary. First, proposed §26.130(m) does not allow both
the new and old PICs to charge for presubscribed service dur-
ing the same time. Proposed subsection (m)(2)(A) requires the
change execution date to be included in the notices sent to the
old and new PICs. As a result, both the new PIC and old PIC
know the exact date from which they may or may not charge
for presubscribed service. A customer may receive a bill from
each PIC, but each bill should cover a partial month only. There-
fore no double billing should occur. Second, §26.32(f) prohibits
unauthorized charges. Accordingly, the commission agrees with
AT&T and SWBT that sufficient protection exists to prevent dou-
ble billing. In addition, the commission concurs with AT&T that
proposed subsection (m) should not include any administrative
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penalty language. The commission already has general author-
ity to impose administrative penalties for a violation of its rules
(PURA §15.023 and §15.024), and §26.130 contains an enforce-
ment provision in subsection (h).
OBF and CARE.
ATIS’ provided an overview of the OBF and its operation and de-
scribed the CARE processes corresponding to the subsections
of the proposed rule. ATIS also commented that a single stan-
dard on a particular issue is beneficial and more cost effective
for companies, which also benefits consumers.
In this amendment, the commission requires that notice be given
in compliance with the rule; however, the commission does
not specifically require the use of CARE or any other method.
The carriers have flexibility in implementing the rule. However,
the commission believes in using a standardized process, and
strongly encourages carriers in Texas to use a single standard.
Good faith exception.
AT&T stated that a small percentage of notice transactions
should be permitted to occur outside the five day window,
consistent with existing commission practice in §26.54(c) of this
title (relating to Service Objectives And Performance Bench-
marks). According to AT&T , it will not be possible to comply
with the rules’ five day notification timeframe 100% of the time,
and therefore the commission should adopt rule language to
reflect that. AT&T proposed rule language to clarify that the
requirements of the rule are met if 95% of the transactions
required by the rule are executed within the five business day
window applicable to that particular transaction.
AT&T suggested that the commission should recognize that no-
tice process required by the rule may not work as intended and
should thereby recognize a "good faith" defense. AT&T proposed
new §26.130(m)(8) to reflect incorporation of a good faith com-
pliance exception, which would exempt the carrier from adminis-
trative penalties upon a finding that the PIC or LSP demonstrated
that "it has, in good faith and diligence, implemented and is fol-
lowing processes designed to meet the requirements of this rule"
but that a "bona fide error…led to non-compliance."
The commission agrees with AT&T that carriers may need an
exception from administrative penalties under limited circum-
stances. The commission understands AT&T ’s concerns that
some cases may arise that render compliance with the five
day notification timeframe difficult. Therefore, the commission
adopts new subsection (m)(2)(B), which allows an LSP to com-
ply with its notification obligation by delivering notice to the PIC
using publicly available contact information maintained by the
commission, if the LSP does not otherwise have the necessary
contact information through a business relationship. Further,
the commission notes that in assessing administrative penalties
under this new subsection (m), it is appropriate to review each
carrier’s compliance on a case-by-case basis and among other
factors, consider the number of complaints or errors compared
to the number of transactions.
Comments regarding the cost of implementation.
Sprint stated that the five day mandate would require Sprint’s
local telephone division to enhance its systems at an estimated
cost of $280,000 that would take at least 90 days to complete.
Birch noted that it would incur additional costs to provide notice
upon each LEC conversion. Birch estimated its workload would
increase by 400% to expand its notification capacity to provide

notice to all IXCs. Birch estimated its costs would increase by
over $100,000 annually, assuming retention of its current pro-
cesses and based on the quantity of known IXCs currently inter-
facing with Birch.
AT&T stated that it has developed direct CARE relationships
with approximately 42 other providers. AT&T expressed con-
cern that the commission’s own utility directory databases re-
flect about 1700 registered IXCs and 500 certificated CLECs in
Texas. AT&T stated that the possible cost to the CLEC of pro-
viding the notice required under the rule may prove a barrier to
efficient market entry by CLECs. In addition, AT&T stated that
the rule should not infringe upon existing information exchange
mechanisms established between the parties. During the hear-
ing, AT&T clarified that the anticipated cost issue facing CLECs
in the long run centers on transmitting information to the IXCs
with whom they have not previously established a relationship
under a short time frame. AT&T stated that the issue can be
overcome, perhaps using a third party administrator (TPA), and
urged the commission to investigate a broad-based industry so-
lution.
With this rule, the commission, insofar as possible, seeks to mir-
ror current industry practices as described by the parties to the
proceeding. Therefore, although the commission understands
parties’ concerns, the commission believes that the rule does
not create a new notification process requirement, but clarifies
carrier responsibility in the records exchange process to protect
customers from continued billing for services that the customer
sought to cancel, an issue that gave rise to numerous and contin-
ued customer complaints. Therefore, to the extent carriers expe-
rience new costs to implement the rule, the commission believes
that the public interest far outweighs the cost to the carriers; how-
ever, it is appropriate to investigate this issue in a subsequent
proceeding.
Issues beyond the scope of this rulemaking.
Unbillable interexchange calls.
Americatel recommended that the commission promulgate a
new rule to address the difficulty IXCs have with unbillable calls
due to insufficient customer information. Specifically, Americatel
requested that the commission require: (1) that any LEC that
no longer serves a particular customer indicate, upon request,
which other LEC currently serves the customer; and (2) that all
LECs provide billing name and address service.
AT&T stated during the hearing that Americatel raised good
points about the effect on dial-around providers. According to
AT&T, dial around providers do rely on the underlying LEC to bill
for them in many cases, as the LEC has the direct relationship
with the end user. However, AT&T stated that there is no real
way to resolve Americatel’s concerns in the context of this
proceeding, and the long-term resolution of the issue would
involve an industry accessible line-level database.
The commission agrees with AT&T that the issue of unbillable
long distance calls exceeds the scope of this proceeding. The
current rulemaking seeks to prevent improper billing after a car-
rier change.
Third-party administrator.
AT&T stated that, outside of the OBF guidelines, at present there
is no other reliable alternative for a carrier to receive timely, accu-
rate, and reliable data regarding a customer’s billing information
and choice of PIC. AT&T stated that the commission should un-
dertake the process of implementing mandatory transmission of
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minimum customer account information. According to AT&T , a
mandatory and uniform customer account information process
would ensure that all service providers have timely and accurate
information necessary to provide proper service and billing to
their customers. AT&T stated that, due to the expedited nature
of this proceeding, the commission may not be able to imple-
ment mandatory customer account information requirements in
this rule. AT&T requested that the commission, in its order adopt-
ing this rule, recognize national efforts to develop mandatory,
uniform minimum data elements that should be transmitted, and
express the commission’s intention to incorporate minimum data
set requirements in its own rules as "national" requirements are
developed at the Federal Communications Commission (FCC).
AT&T stated that a neutral third party administrator (TPA) would
be the most efficient long-term means of ensuring that appropri-
ate customer information is exchanged between industry partic-
ipants. AT&T suggested that the commission address the issue
using a TPA in a follow-on proceeding upon completion of this
initial rulemaking. AT&T requested that the commission initiate
and lead a collaborative effort of interested industry players to
identify and document the detailed functional requirements for
TPA and minimum mandatory data exchanges and to recom-
mend vendors to the commission. AT&T stated that, as both
the largest CLEC and IXC, it would support a modification to the
proposed rule that incorporated a safety valve to address notifi-
cation requirements. AT&T explained that if the LEC and IXC did
not have existing relationships and could not mutually agree to a
solution in the time frames required by the rule, the LEC would
be able to meet its notice obligations under the rule by utilizing a
clearinghouse to publish notices for retrieval by the IXCs.
During the hearing, SWBT stated, and Verizon concurred, that
this rulemaking is not the appropriate proceeding under which to
raise the issue of an industry TPA.
The commission agrees with SWBT and Verizon that the cur-
rent rulemaking is not the proper forum in which to address the
issue of an industry-wide, uniform system of records exchange
or use of a TPA. However the commission notes the concern
that carriers participate in a uniform records exchange process
for the reliable and consistent exchange of customer informa-
tion. The commission believes that, in the interest of furthering
customer protection against unauthorized changes in subscriber
carrier and/or unauthorized billing charges, it is appropriate to in-
vestigate AT&T ’s concerns in a subsequent proceeding.
Customer information changes.
AT&T proposed language requiring LSPs to provide timely notice
of changes in customer information, such as customer name and
address, each time this information changes, not just when there
is change in provider.
The commission understands AT&T ’s concern that the lack of
timely communication of changes in customer information may
contribute to billing errors. However, given the expedited nature
of this proceeding, the commission finds it more appropriate to
address this issue in a subsequent proceeding where more thor-
ough information can be gathered from various interested par-
ties.
All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other minor modifications for the

purpose of clarifying its intent. The commission modifies sub-
section (m)(1)(C) and (F) by replacing "is requesting" with "re-
quests" to improve their readability. The commission also re-
places "execute" with "implement" in subsection (m)(2)(A)(iii) to
avoid possible confusion that the recipient of the notice neces-
sarily executes the change in the switch.
This amendment is adopted under the Public Utility Regulatory
Act (PURA), Texas Utilities Code Annotated (Vernon 1998, Sup-
plement 2002) §14.002 (PURA), which provides the Public Util-
ity Commission with the authority to make and enforce rules
reasonably required in the exercise of its powers and jurisdic-
tion; and specifically PURA §§55.301-55.308, which require the
commission to adopt nondiscriminatory and competitively neu-
tral rules to protect customers during a change in the selection of
a new telecommunications utility; PURA §60.002, which grants
the commission authority to implement competitive safeguards
to ensure fair competition in the Texas telecommunications mar-
ket; and PURA §17.004 and §64.004, which authorize the com-
mission to adopt rules to protect customers from being billed for
services that were not authorized or provided and to ensure that
a customer’s choice of provider is honored.
Cross Reference to Statutes: PURA §§14.002, 55.301-55.308,
60.002, and 64.004.
§26.130. Selection of Telecommunications Utilities.

(a) Purpose and Application.

(1) Purpose. The provisions of this section are intended to
ensure that all customers in this state are protected from an unautho-
rized change in a customer’s local or long-distance telecommunications
utility.

(2) Application. This section, including any references in
this section to requirements in 47 Code of Federal Regulations (C.F.R.)
§64.1120 and §64.1130 (changing long distance service), applies to all
"telecommunications utilities," as that term is defined in §26.5 of this
title (relating to Definitions). This section does not apply to an unau-
thorized charge unrelated to a change in preferred telecommunications
utility which is addressed in §26.32 of this title (relating to Protection
Against Unauthorized Billing Charges ("Cramming")).

(b) Definitions. The following words and terms when used
in this section shall have the following meanings unless the context
indicates otherwise:

(1) Authorized telecommunications utility -- Any telecom-
munications utility that submits a change request that is in accordance
with the requirements of this section.

(2) Customer -- Any person, and that person’s spouse, in
whose name telephone service is billed, including individuals, govern-
mental units at all levels of government, corporate entities, and any
other entity with legal capacity to be billed for telephone service.

(3) Executing telecommunications utility -- Any telecom-
munications utility that effects a request that a customer’s preferred
telecommunications utility be changed. A telecommunications util-
ity may be treated as an executing telecommunications utility; how-
ever, if it is responsible for any unreasonable delays in the execution
of telecommunications utility changes or for the execution of unautho-
rized telecommunications utility changes, including fraudulent autho-
rizations.

(4) Submitting telecommunications utility -- Any telecom-
munications utility that requests on behalf of a customer that the cus-
tomer’s preferred telecommunications utility be changed.
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(5) Unauthorized telecommunications utility -- Any
telecommunications utility that submits a change request that is not in
accordance with the requirements of this section.

(c) Changes in preferred telecommunications utility.

(1) Changes by a telecommunications utility. Before a
change order is processed, the submitting telecommunications utility
must obtain verification from the customer that such change is desired
for each affected telephone line(s) and ensure that such verification
is obtained in accordance with 47 C.F.R. §64.1120. In the case of a
change by written solicitation, the submitting telecommunications
utility must obtain verification as specified in 47 C.F.R. §64.1130,
and subsection (d) of this section, relating to Letters of Agency. The
submitting telecommunications utility shall submit a change order
within 60 days after obtaining verification from the customer. The
submitting telecommunications utility must maintain records of all
changes, including verifications, for a period of 24 months and shall
provide such records to the customer, if the customer challenges the
change, and to the Public Utility Commission (commission) staff upon
request. A change order must be verified by one of the following
methods:

(A) Written or electronically signed authorization from
the customer in a form that meets the requirements of subsection (d) of
this section. A customer shall be provided the option of using another
authorization method in lieu of an electronically signed authorization.

(B) Electronic authorization placed from the telephone
number which is the subject of the change order except in exchanges
where automatic recording of the automatic number identification
(ANI) from the local switching system is not technically possible. The
submitting telecommunications utility must:

(i) ensure that the electronic authorization confirms
the information described in subsection (d)(3) of this section; and

(ii) establish one or more toll-free telephone num-
bers exclusively for the purpose of verifying the change so that a cus-
tomer calling toll-free number(s) will reach a voice response unit or
similar mechanism that records the required information regarding the
change and automatically records the ANI from the local switching sys-
tem.

(C) Oral authorization by the customer for the change
that meets the following requirements:

(i) The customer’s authorization shall be given to
an appropriately qualified and independent third party that confirms
appropriate verification data such as the customer’s date of birth or
mother’s maiden name.

(ii) The verification must be electronically recorded
in its entirety on audio tape, a wave sound file, or other recording device
that is compatible with the commission’s equipment.

(iii) The recording shall include clear and conspicu-
ous confirmation that the customer authorized the change in telephone
service provider.

(iv) The third party verification shall elicit, at min-
imum, the identity of the customer, confirmation that the person on
the call is authorized to make the change in service, the names of
the telecommunications utilities affected by the change, the telephone
number(s) to be switched, and the type of service involved.

(v) The third party verification shall be conducted in
the same language used in the sales transaction.

(vi) Automated systems shall provide customers the
option of speaking with a live person at any time during the call.

(vii) A telecommunications utility or its sales rep-
resentative initiating a three-way call or a call through an automated
verification system shall drop off the call once a three-way connection
has been established.

(viii) The independent third party shall:

(I) not be owned, managed, or directly controlled
by the telecommunications utility or the telecommunications utility’s
marketing agent;

(II) not have financial incentive to confirm
change orders; and

(III) operate in a location physically separate
from the telecommunications utility or the telecommunications
utility’s marketing agent.

(2) Changes by customer request directly to the local ex-
change company. If a customer requests a change in preferred telecom-
munications utility by contacting the local exchange company directly
and the local exchange company is not the chosen carrier or affiliate of
the chosen carrier, the verification requirements in paragraph (1) of this
subsection do not apply. The local exchange company shall maintain a
record of the customer’s request for 24 months.

(d) Letters of Agency (LOA). A written or electronically
signed authorization from a customer for a change of telecommuni-
cations utility shall use a letter of agency (LOA) as specified in this
subsection:

(1) The LOA shall be a separate or easily separable docu-
ment or located on a separate screen or webpage containing only the
authorizing language described in paragraph (3) of this subsection for
the sole purpose of authorizing the telecommunications utility to ini-
tiate a telecommunications utility change. The LOA must be signed
and dated by the customer requesting the telecommunications utility
change. An LOA submitted with an electronically signed authoriza-
tion shall include the consumer disclosures required by the Electronic
Signatures in Global and National Commerce Act §101(c).

(2) The LOA shall not be combined with inducements of
any kind on the same document, screen, or webpage except that the
LOA may be combined with a check as specified in subparagraphs (A)
and (B) of this paragraph:

(A) An LOA combined with a check may contain only
the language set out in paragraph (3) of this subsection, and the neces-
sary information to make the check a negotiable instrument.

(B) A check combined with an LOA shall not contain
any promotional language or material but shall contain on the front and
back of the check in easily readable, bold-faced type near the signature
line, a notice similar in content to the following: "By signing this check,
I am authorizing (name of the telecommunications utility) to be my
new telephone service provider for (the type of service that will be
provided)."

(3) LOA language.

(A) At a minimum, the LOA shall be printed with suffi-
cient size and readable type to be clearly legible and shall contain clear
and unambiguous language that confirms:

(i) the customer’s billing name and address and each
telephone number to be covered by the preferred telecommunications
utility change order;

(ii) the decision to change preferred carrier from the
current telecommunications utility to the new telecommunications util-
ity and identifies each;
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(iii) that the customer designates (name of the new
telecommunications utility) to act as the customer’s agent for the pre-
ferred carrier change;

(iv) that the customer understands that only one pre-
ferred telecommunications utility may be designated for each type of
service (local, intraLATA, and interLATA) for each telephone number.
The LOA shall contain separate statements regarding those choices, al-
though a separate LOA for each service is not required; and

(v) that the customer understands that any preferred
carrier selection the customer chooses may involve a one-time charge
to the customer for changing the customer’s preferred telecommunica-
tions utility and that the customer may consult with the carrier as to
whether a fee applies to the change.

(B) The following LOA form meets the requirements of
this subsection. Other versions may be used, but shall comply with all
of the requirements of this subsection.
Figure: 16 TAC §26.130(d)(3)(B) (No change.)

(4) The LOA shall not require that a customer take some ac-
tion in order to retain the customer’s current telecommunications util-
ity.

(5) If any portion of an LOA is translated into another lan-
guage, then all portionsmust be translated. The LOAmust be translated
into the same language as promotional materials, oral descriptions or
instructions provided with the LOA.

(e) Notification of alleged unauthorized change.

(1) When a customer informs an executing telecommuni-
cations utility of an alleged unauthorized telecommunications utility
change, the executing telecommunications utility shall immediately no-
tify both the authorized and alleged unauthorized telecommunications
utility of the incident.

(2) Any telecommunications utility, executing, authorized,
or alleged unauthorized, that is informed of an alleged unauthorized
telecommunications utility change shall direct the customer to contact
the Public Utility Commission of Texas.

(3) The alleged unauthorized telecommunications utility
shall remove all unpaid charges pending a determination of whether
an unauthorized change occurred.

(4) The alleged unauthorized telecommunications utility
may challenge a complainant’s allegation of an unauthorized change
by notifying the complainant to file a complaint with the Public Utility
Commission of Texas within 30 days. If the complainant does not file
a complaint within 30 days, the unpaid charges may be reinstated.

(5) The alleged unauthorized telecommunications utility
shall take all actions within its control to facilitate the customer’s
prompt return to the original telecommunication utility within three
business days of the customer’s request.

(6) The alleged unauthorized telecommunications utility
shall also be liable to the customer for any charges assessed to
change the customer from the authorized telecommunications utility
to the alleged unauthorized telecommunications utility in addition
to charges assessed for returning the customer to the authorized
telecommunications utility.

(f) Unauthorized changes.

(1) Responsibilities of the telecommunications utility that
initiated the change. If a customer’s telecommunications utility is
changed without verification consistent with this section, the telecom-
munications utility that initiated the unauthorized change shall:

(A) take all actions within its control to facilitate the
customer’s prompt return to the original telecommunication utility
within three business days of the customer’s request;

(B) pay all charges associated with returning the cus-
tomer to the original telecommunications utility within five business
days of the customer’s request;

(C) provide all billing records to the original telecom-
munications utility related to the unauthorized change of services
within ten business days of the customer’s request;

(D) pay the original telecommunications utility any
amount paid to it by the customer that would have been paid to the
original telecommunications utility if the unauthorized change had not
occurred, within 30 business days of the customer’s request;

(E) return to the customer within 30 business days of
the customer’s request:

(i) any amount paid by the customer for charges in-
curred during the first 30 days after the date of an unauthorized change;
and

(ii) any amount paid by the customer after the first
30 days in excess of the charges that would have been charged if the
unauthorized change had not occurred; and

(F) remove all unpaid charges.

(2) Responsibilities of the original telecommunications
utility. The original telecommunications utility shall:

(A) inform the telecommunications utility that initiated
the unauthorized change of the amount that would have been charged
for identical services if the unauthorized change had not occurred,
within ten business days of the receipt of the billing records required
under paragraph (1)(C) of this subsection;

(B) where possible, provide to the customer all benefits
associated with the service, such as frequent flyer miles that would have
been awarded had the unauthorized change not occurred, on receiving
payment for service provided during the unauthorized change;

(C) maintain a record of customers that experienced an
unauthorized change in telecommunications utilities that contains:

(i) the name of the telecommunications utility that
initiated the unauthorized change;

(ii) the telephone number(s) affected by the unau-
thorized change;

(iii) the date the customer asked the telecommunica-
tions utility that made the unauthorized change to return the customer
to the original telecommunications utility; and

(iv) the date the customer was returned to the origi-
nal telecommunications utility; and

(D) not bill the customer for any charges incurred dur-
ing the first 30 days after the unauthorized change, but may bill the cus-
tomer for unpaid charges incurred after the first 30 days based on what
it would have charged if the unauthorized change had not occurred.

(g) Notice of customer rights.

(1) Each telecommunications utility shall make available
to its customers the notice set out in paragraph (3) of this subsection.

(2) Each notice provided under paragraph (5)(A) of this
subsection shall contain the name, address and telephone numbers
where a customer can contact the telecommunications utility.
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(3) Customer notice. The notice shall state:
Figure: 16 TAC §26.130(g)(3) (No change.)

(4) The customer notice requirements in paragraph (3)
of this subsection may be combined with the notice requirements
of §26.32(g)(1) and (2) of this title (relating to Protection Against
Unauthorized Billing Charges ("Cramming")) if all of the information
required by each is in the combined notice.

(5) Language, distribution and timing of notice.

(A) Telecommunications utilities shall send the notice
to new customers at the time service is initiated, and upon customer
request.

(B) Each telecommunications utility shall print the no-
tice in the white pages of its telephone directories, beginning with any
directories published 30 days after the effective date of this section and
thereafter. The notice that appears in the directory is not required to list
the information contained in paragraph (2) of this subsection.

(C) The notice shall be in both English and Spanish as
necessary to adequately inform the customer. The commission may
exempt a telecommunications utility from the Spanish requirement if
the telecommunications utility shows that 10% or fewer of its cus-
tomers are exclusively Spanish-speaking, and that the telecommunica-
tions utility will notify all customers through a statement in both Eng-
lish and Spanish that the information is available in Spanish by mail
from the telecommunications utility or at the utility’s offices.

(h) Compliance and enforcement.

(1) Records of customer verifications and unauthorized
changes. A telecommunications utility shall provide a copy of
records maintained under the requirements of subsections (c), (d), and
(f)(2)(C) of this section to the commission staff upon request.

(2) Administrative penalties. If the commission finds that
a telecommunications utility is in violation of this section, the commis-
sion shall order the utility to take corrective action as necessary, and the
utility may be subject to administrative penalties pursuant to the Public
Utility Regulatory Act (PURA) §15.023 and §15.024.

(3) Certificate revocation. If the commission finds that a
telecommunications utility is repeatedly and recklessly in violation of
this section, and if consistent with the public interest, the commission
may suspend, restrict, deny, or revoke the registration or certificate,
including an amended certificate, of the telecommunications utility,
thereby denying the telecommunications utility the right to provide ser-
vice in this state.

(4) Coordination with the office of the attorney general.
The commission shall coordinate its enforcement efforts regarding the
prosecution of fraudulent, misleading, deceptive, and anticompetitive
business practices with the office of the attorney general in order to en-
sure consistent treatment of specific alleged violations.

(i) Notice of identity of a customer’s telecommunications util-
ity. Any bill for telecommunications services must contain the follow-
ing information in easily-read, bold type in each bill sent to a customer.
Where charges for multiple lines are included in a single bill, this infor-
mation must appear on the first page of the bill if possible or displayed
prominently elsewhere in the bill:

(1) The name and telephone number of the telecommuni-
cations utility providing local exchange service if the bill is for local
exchange service.

(2) The name and telephone number of the primary interex-
change carrier if the bill is for interexchange service.

(3) The name and telephone number of the local exchange
and interexchange providers if the local exchange provider is billing
for the interexchange carrier. The commission may, for good cause,
waive this requirement in exchanges served by incumbent local ex-
change companies serving 31,000 access lines or less.

(4) A statement that customers who believe they have been
slammed may contact the Public Utility Commission of Texas, P.O.
Box 13326, Austin, Texas 78711-3326, (512) 936-7120 or in Texas
(toll-free) 1 (888) 782-8477, fax: (512) 936-7003, e-mail address: cus-
tomer@puc.state.tx.us. Hearing and speech-impaired individuals with
text telephones (TTY) may contact the commission at (512) 936-7136.
This statement may be combined with the statement requirements of
§26.32(g)(4) of this title if all of the information required by each is in
the combined statement.

(j) Preferred telecommunications utility freezes.

(1) Purpose. A preferred telecommunications utility freeze
("freeze") prevents a change in a customer’s preferred telecommunica-
tions utility selection unless the customer gives consent to the local
exchange company that implemented the freeze.

(2) Nondiscrimination. All local exchange companies that
offer freezes shall offer freezes on a nondiscriminatory basis to all cus-
tomers regardless of the customer’s telecommunications utility selec-
tion except for local telephone service.

(3) Type of service. Customer information on freezes shall
clearly distinguish between intraLATA and interLATA telecommuni-
cations services. The local exchange company offering a freeze shall
obtain separate authorization for each service for which a freeze is re-
quested.

(4) Freeze information. All information provided by a
telecommunications utility about freezes shall have the sole purpose
of educating customers and providing information in a neutral way to
allow the customer to make an informed decision, and shall not market
or induce the customer to request a freeze. The freeze information
provided to customers shall include:

(A) a clear, neutral explanation of what a freeze is and
what services are subject to a freeze;

(B) instructions on lifting a freeze that make it clear that
these steps are in addition to required verification for a change in pre-
ferred telecommunications utility;

(C) an explanation that the customer will be unable to
make a change in telecommunications utility selection unless the cus-
tomer lifts the freeze; and

(D) a statement that there is no charge to the customer
to impose or lift a freeze.

(5) Freeze verification. A local exchange company shall
not implement a freeze unless the customer’s request is verified using
one of the following procedures:

(A) Awritten and signed or electronically signed autho-
rization that meets the requirements of paragraph (6) of this subsection.

(B) An electronic authorization placed from the tele-
phone number on which a freeze is to be imposed. The electronic au-
thorization shall confirm appropriate verification data such as the cus-
tomer’s date of birth or mother’s maiden name and the information
required in paragraph (6)(G) of this subsection. The local exchange
company shall establish one or more toll-free telephone numbers ex-
clusively for this purpose. Calls to the number(s) will connect the cus-
tomer to a voice response unit or similar mechanism that records the
information including the originating ANI.
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(C) An appropriately qualified independent third party
obtains the customer’s oral authorization to submit the freeze and con-
firms appropriate verification data such as the customer’s date of birth
or mother’s maiden name and the information required in paragraph
(6)(G) of this subsection. This shall include clear and conspicuous con-
firmation that the customer authorized a freeze. The independent third
party shall:

(i) not be owned, managed, or directly controlled by
the local exchange company or the local exchange company’s market-
ing agent;

(ii) not have financial incentive to confirm freeze re-
quests; and

(iii) operate in a location physically separate from
the local exchange company or its marketing agent.

(D) Any other method approved by Federal Communi-
cations Commission rule or order granting a waiver.

(6) Written authorization. A written freeze authorization
shall:

(A) be a separate or easily separable document with the
sole purpose of imposing a freeze;

(B) be signed and dated by the customer;

(C) not be combined with inducements of any kind;

(D) be completely translated into another language if
any portion is translated;

(E) be translated into the same language as any educa-
tional materials, oral descriptions, or instructions provided with the
written freeze authorization;

(F) be printed with readable type of sufficient size to be
clearly legible; and

(G) contain clear and unambiguous language that con-
firms:

(i) the customer’s name, address, and telephone
number(s) to be covered by the freeze;

(ii) the decision to impose a freeze on the telephone
number(s) and the particular service with a separate statement for each
service to be frozen;

(iii) that the customer understands that a change in
telecommunications utility cannot be made unless the customer lifts the
freeze; and

(iv) that the customer understands that there is no
charge for imposing or lifting a freeze.

(7) Lifting freezes. A local exchange company that exe-
cutes a freeze request shall allow customers to lift a freeze by:

(A) written and signed or electronically signed autho-
rization stating the customer’s intent to lift a freeze;

(B) oral authorization stating an intent to lift a freeze
confirmed by the local exchange company with appropriate confirma-
tion verification data such as the customer’s date of birth or mother’s
maiden name;

(C) a three-way conference call with the local exchange
company, the telecommunications utility that will provide the service,
and the customer; or

(D) any other method approved by Federal Communi-
cations Commission rule or order granting a waiver.

(8) No customer charge. The customer shall not be charged
for imposing or lifting a freeze.

(9) Local service freeze prohibition. A local exchange
company shall not impose a freeze on local telephone service.

(10) Marketing prohibition. A local exchange company
shall not initiate any marketing of its services during the process of
implementing or lifting a freeze.

(11) Freeze records retention. A local exchange company
shall maintain records of all freezes and verifications for a period of 24
months and shall provide these records to customers and to the com-
mission staff upon request.

(12) Suggested freeze information language. Telecommu-
nications utilities that inform customers about freezes may use the fol-
lowing language. Other versions may be used, but shall comply with
all of the requirements of paragraph (4) of this subsection.
Figure: 16 TAC §26.130(j)(12) (No change.)

(13) Suggested freeze authorization form. The following
form is recommended for written authorization from a customer re-
questing a freeze. Other versions may be used, but shall comply with
all of the requirements of paragraph (6) of this subsection.
Figure: 16 TAC §26.130(j)(13) (No change.)

(14) Suggested freeze lift form. The following form is rec-
ommended for written authorization to lift a freeze. Other versions may
be used, but shall comply with all of the requirements of paragraph (7)
of this subsection.
Figure: 16 TAC §26.130(j)(14) (No change.)

(k) Transferring customers from one telecommunications util-
ity to another.

(1) Any telecommunications utility that will acquire cus-
tomers from another telecommunications utility that will no longer pro-
vide service due to acquisition, merger, bankruptcy or any other reason,
shall provide notice to every affected customer. The notice shall be in
a billing insert or separate mailing at least 30 days prior to the trans-
fer of any customer. If legal or regulatory constraints prevent sending
the notice at least 30 days prior to the transfer, the notice shall be sent
promptly after all legal and regulatory conditions are met. The notice
shall:

(A) identify the current and acquiring telecommunica-
tions utilities;

(B) explain why the customer will not be able to remain
with the current telecommunications utility;

(C) explain that the customer has a choice of selecting
a service provider and may select the acquiring telecommunications
utility or any other telecommunications utility and that the customer
may incur a charge if the customer selects another telecommunications
utility;

(D) explain that if the customer wants another telecom-
munications utility, the customer should contact that telecommunica-
tion utility or the local telephone company;

(E) explain the time frame for the customer to make a
selection and what will happen if the customer makes no selection;

(F) identify the effective date that customers will be
transferred to the acquiring telecommunications utility;

(G) provide the rates and conditions of service of the
acquiring telecommunications utility and how the customer will be no-
tified of any changes;
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(H) explain that the customer will not incur any charges
associated with the transfer;

(I) explain whether the acquiring carrier will be respon-
sible for handling complaints against the transferring carrier; and

(J) provide a toll-free telephone number for a customer
to call for additional information.

(2) The acquiring telecommunications utility shall provide
the Customer Protection Division (CPD)with a copy of the notice when
it is sent to customers.

(l) Complaints to the commission. A customer may file a com-
plaint with the commission’s Customer Protection Division against a
telecommunications utility for any reasons related to the provisions of
this section.

(1) Customer complaint information. CPD shall request
the following information:

(A) the customer’s name, address, and telephone num-
ber;

(B) a brief description of the facts of the complaint;

(C) a copy of the customer’s and spouse’s legal signa-
ture; and

(D) a copy of the most recent phone bill and any prior
phone bill that shows the switch in carrier.

(2) Telecommunications utility’s response to complaint.
After review of a customer’s complaint, CPD shall forward the
complaint to the telecommunications utility. The telecommunications
utility shall respond to CPD within 21 calendar days after CPD
forwards the complaint. The telecommunications utility’s response
shall include the following:

(A) all documentation related to the authorization and
verification used to switch the customer’s service; and

(B) all corrective actions taken as required by subsec-
tion (f) of this section, if the switch in service was not verified in ac-
cordance with subsections (c) and (d) of this section.

(3) CPD investigation. CPD shall review all of the infor-
mation related to the complaint and make a determination on whether
or not the telecommunications utility complied with the requirements
of this section. CPD shall inform the complainant and the alleged
unauthorized telecommunications utility of the results of the investi-
gation and identify any additional corrective actions that may be re-
quired. CPD shall also inform the authorized telecommunications util-
ity if there was an unauthorized change in service.

(m) Additional requirements for changes involving certain
telecommunications utilities.

(1) Definitions. The followingwords and terms, when used
in this subsection, shall have the following meanings unless the context
clearly indicates otherwise.

(A) Local service provider (LSP)--the certified
telecommunications utility chosen by a customer to provide local
exchange service to that customer.

(B) Old local service provider (old LSP)--The local ser-
vice provider immediately preceding the change to a new local service
provider.

(C) New local service provider (new LSP)--The local
service provider from which the customer requests new service.

(D) Primary interexchange carrier (PIC)--the provider
chosen by a customer to carry that customer’s toll calls. For the pur-
poses of this subsection, any reference to primary interexchange carrier
refers to both interLATA and intraLATA toll carriers.

(E) Old primary interexchange carrier (old PIC)--The
primary interexchange carrier immediately preceding the change to a
new primary interexchange carrier.

(F) New primary interexchange carrier (new PIC)--The
primary interexchange carrier from which the customer requests new
service or continuing service after changing local service providers.

(G) Change execution--means the date the LSP initially
has knowledge of the PIC or LSP change in the switch.

(2) Contents and delivery of notice required by paragraphs
(3) and (4) of this subsection.

(A) Notice shall contain at least:

(i) the effective date of the change in the switch;

(ii) the customer’s billing name, address, and num-
ber; and

(iii) any other information necessary to implement
the change.

(B) If an LSP does not otherwise have the appropriate
contact information for notifying a PIC, then the LSP’s notification to
the PIC shall be deemed complete upon delivery of the notice to the
PIC’s address, facsimile number or e-mail address listed in the appro-
priate Utility Directory maintained by the commission.

(3) Notification requirements for change in PIC only. The
LSP shall notify the old PIC and the new PIC of the PIC change within
five business days of the change execution.

(A) The new PIC shall initiate billing the customer for
presubscribed services within five business days after receipt of such
notice.

(B) The old PIC shall discontinue billing the customer
for presubscribed services within five business days after receipt of
such notice.

(4) Notification requirements for change in LSP.

(A) Requirement of the new LSP to notify the old LSP.
Within five business days of the change execution, the new LSP shall
notify the old LSP of the change in the customer’s LSP.

(B) Requirement of the new LSP to notify the new PIC.
Within five business days of the change execution, the new LSP shall
notify the new PIC of the customer’s selection of such PIC as the cus-
tomer’s PIC.

(C) Requirement of the old LSP to notify the old PIC.
Within five business days of the old LSP’s receipt of notice pursuant
to subparagraph (A) of this paragraph, the old LSP shall notify the old
PIC that the old LSP is no longer the customer’s LSP.

(5) Requirements of the new PIC to initiate billing cus-
tomer. If the new PIC receives notice pursuant to paragraph (4)(B) of
this subsection, within five business days after receipt of such notice,
the new PIC shall initiate billing the customer for presubscribed ser-
vices.

(6) Requirements of the old PIC to discontinue billing cus-
tomer. If the old PIC receives notice pursuant to paragraph (4)(C) of
this subsection that the old LSP is no longer the customer’s LSP, the
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old PIC shall discontinue billing the customer for presubscribed ser-
vices within seven business days after receipt of such notice, unless the
new LSP notifies the old PIC that it is the new PIC pursuant to para-
graph (4)(B) of this subsection.

(7) Compliance with this subsection is required by January
1, 2003.

(n) Reporting requirement. Each telecommunications utility
shall file a semiannual slamming report with the commission’s Central
Records in the assigned project number as required by paragraphs (1)
and (2) of this subsection. A project number will be assigned each
calendar year for this report.

(1) The report shall use the format and information
required by 47 C.F.R. §64.1180 containing only Texas-specific data.

(2) Reports shall be submitted on August 31 (covering Jan-
uary 1 through June 30) and February 28 (covering July 1 through De-
cember 31).

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 1, 2002.
TRD-200206371
Rhonda G. Dempsey
Rules Coordinator
Public Utility Commission of Texas
Effective date: October 21, 2002
Proposal publication date: July 26, 2002
For further information, please call: (512) 936-7306

♦ ♦ ♦

PART 6. TEXAS MOTOR VEHICLE
BOARD
CHAPTER 101. PRACTICE AND PROCEDURE
SUBCHAPTER C. ADJUDICATIVE
PROCEEDINGS AND HEARINGS
16 TAC §101.62, §101.66
The Texas Motor Vehicle Board of the Texas Department of
Transportation adopts amendments to 16 TAC §101.62 and
§101.66, concerning the submission of replies to exceptions
and amicus briefs, as published in the July 5, 2002, issue of the
Texas Register (27 TexReg 5936). Section 101.62 and §101.66
are adopted without changes and will not be republished.
Explanation of Amendments.
The amendment to 16 TAC §101.62, concerning replies to
exceptions, clarifies that the Board will not allow parties to
a contested case to file multiple written responses to excep-
tions, beyond those currently allowed under the Board’s rules.
The Board adopts this amendment because many parties to
contested cases file multiple written responses to arguments
brought forth by their opponents in exceptions to the proposal
for decision and replies thereto. The Board considers many of
these submissions that are filed outside of the rules extraneous
and unnecessarily repetitive. Furthermore, the documents
clutter the Board’s record and make efficient adjudication of
contested cases more difficult from a procedural standpoint.

The amendments to 16 TAC §101.66, concerning amicus briefs,
change the current deadline for amicus briefs, so that amicus
curiae must file its brief no later than the deadline for exceptions
to the proposal for decision. The amendments also allow parties
to file a written response to the amicus brief no later than the
filing deadline for replies to exceptions. The prior rule allowed
the amicus curiae to file a brief in a contested case proceeding
as late as seven days before the meeting where the proceeding
was scheduled to be heard.
These amendments are designed to address concerns that par-
ties to contested cases do not have sufficient time to reply to
new arguments presented in an amicus brief, under the previ-
ous rule. Furthermore, the amendments allow an increase in
the amount of time that the Board has to review an amicus brief
and responses to that brief when considering a contested case.
Should there be a circumstance where a party has a legitimate
need for more time to file an amicus brief, the rule allows an ex-
ception to its deadlines where good cause can be shown.
In consideration of the foregoing and in recognition of concerns
regarding these issues, the Board has adopted these amend-
ments. The public will benefit from these amendments by having
greater efficiency in the contested case process and greater due
process for all parties before the Board.
Summary of Comments.
The Board received both written comments and oral comments
on the amendments to 16 TAC §101.62 and §101.66. The Texas
Automobile Dealers Association (TADA) provided written and
oral comments opposing the amendments to these sections. A
private attorney who often represents parties before the Board
provided comments opposing the amendments. Oral comments
were received at the Board’s hearing on the proposed amend-
ments on September 19, 2002. At that hearing, Mr. Tom Blanton
of TADA spoke against the amendments. Additionally, Mr. Lloyd
E. Ferguson of Strasburger & Price, who also represents private
parties before the Board, presented comments in favor of the
amendments to §101.66.
Comments opposing the amendment to §101.62 suggested that
its limitation on submissions to the Board acted as an arbitrary
restraint on a party’s due process rights.
Comments in favor of the amendments to 16 TAC §101.66 re-
minded the Board that in recent cases where amicus briefs had
been filed, the late appearance of the briefs had created many
difficult logistical problems for the staff and the Board. The sup-
porter of the amendments suggested that the Board does not
see the typical sort of amicus brief in its contested cases. A
typical amicus brief informs a decision-maker regarding a lim-
ited issue, but in cases before the Board, amici will often choose
sides between the parties. This presents the parties with many
difficulties, particularly when the amici present new arguments
the opposing party has never seen. Oral argument does not
necessarily provide the party opposing the amicus with an ade-
quate opportunity to respond to such arguments. The supporting
speaker also stated that in his experience, the party supported
by the amicus usually keeps the amicus apprised of the progress
of the case.
In opposition to the amendments to §101.66, opponents stated
that the rules of the Board often do not allow interested associ-
ations to participate as parties in a proceeding, and that’s why
they submit amicus briefs. Opponents felt this rule was elevat-
ing the amicus to be treated as a party, which contradicts the
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historical treatment of the amicus. One opponent to the amend-
ments suggested that the time limits for parties existed because
the Board had a duty to consider the arguments presented by
the parties, and as the Board has no duty to consider the am-
icus, no deadlines should be enforced. Furthermore, another
comment against the amendments stated that interested asso-
ciations rarely receive an ALJ’s decision within the same time
period in which a party-in-interest does. Concerns were also ex-
pressed that a potential amicus might not find out about an im-
portant decision until after the time had passed to provide a brief.
Often, an association will have tomeet with its governing board to
consult regarding its position on an issue before writing and sub-
mitting a brief, and to become thoroughly familiar with the record
of the case. Therefore, this created concern that an association
would not have adequate time within the amended deadline to
complete these tasks and to submit a brief. One comment stated
that these amendments put unreasonable restrictions on amici,
and further that the convenience of staff should be subordinate
to the rights of interested parties to be heard.
Generally, the opponents stated, the amicus is merely trying to
present information helpful to the trier of fact. They noted that the
Texas Appellate Courts have no deadline for filing amicus briefs
with those courts. Furthermore, opponents to the amendments
stated that the Board is not bound to consider the amicus.
Reasons for Disagreement with Party Submissions or Proposals
The Board disagrees with comments opposing the amendment
to 16 TAC §101.62, which characterize the limit on the num-
ber of post-hearing submissions to the Board as an arbitrary
restraint on a party’s due process. Instead, the Board notes
that the Administrative Procedure Act (APA) (TEX. GOV’T CODE
§2001.001, et. seq.) specifically allows parties to a contested
case hearing to submit to a final decision-maker exceptions to
a proposal for decision, and replies to the exceptions of an op-
posing party. No other types of post-hearing submissions are
described within the APA.
With regard to the comments submitted in opposition to the
amendments to 16 TAC §101.66, the Board disagrees with
comments suggesting that the Board’s rules do not allow for
interested parties to participate in contested case proceedings
before the Board. Board rule 16 TAC §101.6(d) allows for public
officials or other interested persons to intervene in a proceeding
and present evidence and argument with the approval of the
Board or hearing officer.
The Board neither agreed nor disagreed with the suggestion that
the rule will elevate the treatment of amici to the status of a party
in a proceeding. As noted by supporters of the amendments,
amici before the Board tend to be somewhat partisan regard-
ing the issues in a contested case. Recent Board experience
has shown that sometimes amici present new and previously
unheard arguments, and in some cases have provided new evi-
dence, asking the Board to take official notice of these items. In
those recent cases, opposing parties have made vigorous ob-
jections to such post-hearing submissions, and the Board has
had to make immediate decisions regarding whether to enter-
tain amicus briefs and the material attached to them. The Board
neither agreed nor disagreed with comments asserting that it has
no duty to consider the arguments and information presented by
amici.
Many concerns about timely notification of the issuance of a pro-
posal for decision were expressed in written comments and in
oral presentations made before the Board. The Board disagrees

that this would necessarily prevent an amicus from being able
to submit briefs. Contained within the amended rule is a good
cause exception to the time limits prescribed by the rule. If an
amicus does not receive timely notification of the subject of the
proposal for decision, that amicus may file a motion with the
Board, accompanying their brief, requesting leave of the Board
to late file the item.
Overall, the Board was not persuaded by the argument that time
constraints on the amici outweigh the Board’s concerns about
the parties’ due process rights, and its own need to review per-
tinent filed materials-whether it may disregard the information or
not. Under the preexisting rule, Board members in distant cities
had less than a week to read and review an amicus brief. Fur-
thermore, the parties, whose direct interest was affected by the
Board’s decision, had no ability under the rules to file written re-
sponses to an amicus brief, as parties are prevented from sub-
mittingmaterials to the Board less than 15 days prior to the Board
meeting where the matter is scheduled to be heard. As a result, if
the parties wished to respond or object to an amicus brief, they
had to file requests for leave to respond or object, which were
not considered until the day of the meeting when the matter was
heard. The Board felt these considerations justified the adoption
of amendments.
One opponent suggested that the Board decline to adopt the
amendments to §101.66, and instead treat amicus briefs as the
Texas appellate courts do. These courts have no deadline for
the submission of amicus briefs. They are not technically filed
before the Courts. The Board disagrees with this suggestion,
because it recognizes that its process is substantially different
from that of the Texas Appellate Courts--as those courts receive
briefs and oral argument on a case, and then have an extended
period of time to read and review the record, and entertain objec-
tions before making a decision. The Board receives the proposal
for decision, and the parties’ exceptions and replies to excep-
tions, and generally makes a decision at the meeting after oral
argument is presented. Therefore, a procedure about what in-
formation shall be considered in making a final determination in
a contested case is crucial. The Board also noted it would not
favor granting good cause exceptions to these timelines where
an amicus sought merely to delay proceedings.
Statutory Authority
The Board is authorized to adopt these amendments under
§3.06 of the Texas Motor Vehicle Commission Code, Article
4413(36) and (36a), Texas Revised Civil Statutes, which
provides the Board with the authority to adopt rules necessary
and convenient to effectuate the provisions of the Code and to
govern practice and procedure before the agency.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 7, 2002.
TRD-200206449
Brett Bray
Director
Texas Motor Vehicle Board
Effective date: October 27, 2002
Proposal publication date: July 5, 2002
For further information, please call: (512) 416-4899

♦ ♦ ♦
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TITLE 25. HEALTH SERVICES
PART 1. TEXAS DEPARTMENT OF
HEALTH
CHAPTER 33. EARLY AND PERIODIC
SCREENING, DIAGNOSIS, AND TREATMENT
SUBCHAPTER G. DENTAL SERVICES
25 TAC §§33.301, 33.306, 33.308, 33.314, 33.316, 33.317
The Texas Department of Health (department) adopts amend-
ments to §§33.301, 33.306, 33.308, 33.314, 33.316, and
33.317, concerning the administration of the Texas Health Steps
(THSteps) dental services program, without changes to the
proposed text as published in the June 7, 2002, issue of the
Texas Register (27 TexReg 4911) and therefore, the sections
will not be republished.
The dental program is a component of the Medicaid Early and
Periodic Screening, Diagnosis and Treatment (EPSDT) program.
The EPSDT program is known in Texas as THSteps. Specifi-
cally, the amendments clarify EPSDT dental screening providers’
standards of care and documentation requirements.
An amendment to §33.301, Definitions, corrects the subchapter
references to which the rules are applicable.
An additional amendment to §33.301, and the proposed
amendments to §§33.306, Allowable Services and Limitations;
§33.314, Claims; §33.316, Standards of Care; and §33.317,
Management of Complaints, implement House Bill 3507, 77th
Legislative Session (2001), which amended Chapter 32, Human
Resources Code, concerning the Texas medical assistance
programs (Medicaid). These amendments add a definition
for dental necessity in the THSteps dental services program
and mandate dental necessity as a condition for provider
reimbursement, standards of care, and complaint management.
These amendments also replace the term "medical necessity"
with "dental necessity" throughout the program rules.
The amendment to §33.308, Requirements for Provider Enroll-
ment and Continuing Participation, requires providers to docu-
ment the dental necessity of a stainless steel crown as a con-
dition for a provider’s continuing participation in Texas Health
Steps and to comply with documentation and record keeping re-
quirements established by the State Board of Dental Examiners.
There were no comments received during the comment period
on the proposed amendments.
The amendments are adopted under the Human Resources
Code, §32.021(c), which allows the department to establish
rules governing the Medicaid program; the Human Resources
Code, §32.053, which requires certain rules on dental services;
the Health and Safety Code, §12.001, which provides the
Texas Board of Health with the authority to adopt rules for its
procedures and the performance of each duty imposed by
law on the board, the department, and the Commissioner of
Health; and the Government Code, §531.021, which provides
the Health and Human Services Commission with the authority
to administer the state’s medical assistance program.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State onOctober 4, 2002.
TRD-200206432
Susan K. Steeg
General Counsel
Texas Department of Health
Effective date: October 24, 2002
Proposal publication date: June 7, 2002
For further information, please call: (512) 458-7236

♦ ♦ ♦
TITLE 28. INSURANCE
PART 1. TEXAS DEPARTMENT OF
INSURANCE
CHAPTER 15. SURPLUS LINES INSURANCE
SUBCHAPTER A. GENERAL REGULATION
OF SURPLUS LINES INSURANCE
28 TAC §§15.2 - 15.5
The Commissioner of Insurance adopts amendments to §§15.2
-15.5 concerning the regulation of surplus lines agents. The
amended sections are adopted without changes to the proposed
text published in the August 16, 2002 issue of the Texas Register
(27 TexReg 7363) and will not be republished.
The adopted amendments are necessary so that agents and
new applicants can determine when an individual is required to
have a surplus lines license. The adopted amendments also
clarify how a surplus lines agent can meet the agent’s finan-
cial responsibility requirement; clarify statutory changes affect-
ing resident and nonresident license applicants; and clarify con-
duct that may be sanctioned as a result of any violation of the
Insurance Code or this subchapter, the available sanctions, and
sanctioning procedures.
The adopted amendment to §15.2(11) adds the definition of
"client." Adopted §15.3(a) lists insurance activities that are to be
performed by a licensed surplus lines agent under Insurance
Code Article 1.14-2. Adopted §15.3(b) lists activities that may be
performed by unlicensed individuals. Adopted §15.3(c) clarifies
that agency profits may be distributed to unlicensed employees,
shareholders, and partners. Adopted §15.3(d) clarifies licensing
submission requirements. Adopted §15.3(e) clarifies licensing
requirements for Texas residents and nonresident applicants
who do not hold a surplus lines license and/or are residents
of a non-reciprocal state. Adopted §15.3(f) clarifies licensing
requirements for nonresident applicants holding surplus lines
licenses in reciprocal states. Adopted §15.3(g) clarifies license
expiration and renewal procedures. Adopted amendments to
§15.4(a) restate the commissioner’s authority to waive the bond
requirement as necessary to promote licensing reciprocity and
uniformity under federal law. Adopted §15.4(b) and (c) provide
the requirements for individuals and entities to meet the financial
responsibility requirement. Adopted §15.4(d) and (e) clarify
reporting responsibilities for both surplus lines agencies and
agents when individual surplus lines agents become employed,
or cease to be employed, by a surplus lines agency. Adopted
amendments to §15.5 clarify activities for which surplus lines
agents may be sanctioned, the available sanctions, and the
procedures for sanctioning agents.
No comments were received.
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The sections are adopted under Insurance Code Articles 1.14-2;
21.01; 21.01-2; 21.11 and §36.001. Insurance Code Article
1.14-2 §§2, 3A, and 4(b) and (c) authorize the commissioner
to adopt rules necessary to implement Article 1.14-2, set
financial responsibility requirements for surplus lines agents,
determine license applications, and make Insurance Code
Chapter 21, Subchapter A applicable to surplus lines agents.
Article 21.01 §§3(1) and 4 also make Insurance Code Chapter
21, Subchapter A applicable to surplus lines agents and autho-
rize the commissioner to adopt rules necessary to implement
the subchapter. Article 21.01-2 §§1A - 4A and 6A establish
license expirations and provide for license renewals, prohibited
activities, license revocation, agent discipline, and judicial
review of department actions. Article 21.11 §1(a)(2)(A) and (c)
provide for licensing procedures which may be used by certain
nonresident agents and authorize the commissioner to waive
licensing requirements to promote licensing reciprocity between
the states. Article 21.11 §1(e) provides for criminal history
background checks of unlicensed nonresident agent applicants.
Section 36.001 provides that the Commissioner of Insurance
may adopt rules to execute the duties and functions of the Texas
Department of Insurance only as authorized by statute.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 1, 2002.
TRD-200206378
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Effective date: October 21, 2002
Proposal publication date: August 16, 2002
For further information, please call: (512) 463-6327

♦ ♦ ♦
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 1. TEXAS DEPARTMENT OF
HUMAN SERVICES
CHAPTER 15. MEDICAID ELIGIBILITY
SUBCHAPTER E. INCOME
40 TAC §15.454
The Texas Department of Human Services (DHS) adopts an
amendment to §15.454 without changes to the proposed text
published in the July 26, 2002, issue of the Texas Register (27
TexReg 6669).
Justification for the amendment is to reflect a change in the way
the Social Security Administration (SSA) recoups overpayments
from former Supplemental Security Income (SSI) clients. Under
a new federal law implemented by SSA in March 2002, if a client
is no longer receiving SSI, SSA can recoup an SSI overpayment
from the client’s Retirement, Survivor and Disability Insurance
(RSDI) benefit without the client’s consent. State Medicaid rules
must reflect that DHS counts the client’s net RSDI benefit, not
gross, in this situation.

The department received no comments regarding adoption of
the amendment.
The amendment is adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which authorizes the department to
administer public and medical assistance programs; and under
Texas Government Code, §531.021, which provides the Texas
Health and Human Services Commission with the authority to
administer federal medical assistance funds.
The amendment implements the Human Resources Code,
§§22.001-22.036 and §§32.001-32.052.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 7, 2002.
TRD-200206448
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: November 1, 2002
Proposal publication date: July 26, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
CHAPTER 97. LICENSING STANDARDS
FOR HOME AND COMMUNITY SUPPORT
SERVICES AGENCIES
The Texas Department of Human Services (DHS) adopts
amendments to §97.249 and §97.501 in its Licensing Standards
for Home and Community Support Services Agencies chapter
without changes to the proposed text published in the August
23, 2002, issue of the Texas Register (27 TexReg 7783). The
text of the rules will not be republished.
Justification for the amendment to §97.249 is to correct a
statutory reference by changing it to Human Resources Code,
§48.401. Justification for the amendment to §97.501 is to align
the rule with statutory requirements regarding accreditation.
DHS received no comments regarding adoption of the amend-
ments.
SUBCHAPTER C. MINIMUM STANDARDS
FOR ALL HOME AND COMMUNITY SUPPORT
SERVICES AGENCIES
DIVISION 3. AGENCY ADMINISTRATION
40 TAC §97.249
The amendment is adopted under the Health and Safety Code,
Chapter 142, which provides DHS with the authority to adopt
rules for the licensing and regulation of home and community
support services agencies.
The amendment implements the Health and Safety Code,
§§142.001-142.030.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on October 3, 2002.
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TRD-200206424
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: November 1, 2002
Proposal publication date: August 23, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
SUBCHAPTER E. SURVEYS
40 TAC §97.501
The amendment is adopted under the Health and Safety Code,
Chapter 142, which provides DHS with the authority to adopt
rules for the licensing and regulation of home and community
support services agencies.

The amendment implements the Health and Safety Code,
§§142.001-142.030.
This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State onOctober 3, 2002.
TRD-200206425
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Effective date: November 1, 2002
Proposal publication date: August 23, 2002
For further information, please call: (512) 438-3734

♦ ♦ ♦
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Texas Department of Insurance
Proposed Action on Rules
EXEMPT FILING NOTIFICATION PURSUANT TO THE INSUR-
ANCE CODE CHAPTER 5, SUBCHAPTER L, ARTICLE 5.96

Notice is given that the Commissioner of Insurance will consider a pro-
posal made in a staff petition which seeks amendments of the Texas Au-
tomobile Rules and Rating Manual (the Manual), to adopt new and/or
adjusted 2002 and 2003 model Private Passenger Automobile Phys-
ical Damage Rating Symbols and revised identification information.
Staff’s petition (Ref. No. A-1002-37-I), was filed on October 3, 2002.

The new and/or adjusted symbols for the Manual’s Symbols and Iden-
tification Section reflect data compiled on damageability, repairability,
and other relevant loss factors for the listed 2002 and 2003 model ve-
hicles.

A copy of the petition, including an exhibit with the full text of the pro-
posed amendments to the Manual is available for review in the office of
the Chief Clerk of the Texas Department of Insurance, 333 Guadalupe
Street, Austin, Texas. For further information or to request copies of
the petition, please contact Sylvia Gutierrez at (512) 463-6327; refer to
(Ref. No. A-1002-37-I).

Comments on the proposed changes must be submitted in writing no
later than 5:00 p.m. on November 18, 2002 to the Office of the Chief
Clerk, Texas Department of Insurance, P. O. Box 149104, MC 113-2A,
Austin, Texas 78714-9104. An additional copy of comments is to be
submitted to Marilyn Hamilton, Associate Commissioner, Property &
Casualty Program, Texas Department of Insurance, P. O. Box 149104,
MC 104-PC, Austin, Texas 78714-9104.

A public hearing on this matter will not be held unless a separate request
for a hearing is submitted to the Office of the Chief Clerk during the
comment period defined above.

This notification is made pursuant to Insurance Code Article 5.96,
which exempts it from the requirements of the Government Code,
Chapter 2001 (Administrative Procedure Act).
TRD-200206427
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Filed: October 3, 2002

♦ ♦ ♦
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Agency Rule Review Plans--Revised
Texas Council on Alzheimer’s Disease and Related Disorders
Title 25, Part 12
TRD-200206421
Filed: October 3, 2002

♦ ♦ ♦
Advisory Board of Athletic Trainers
Title 25, Part 1, Chapter 313
TRD-200206469
Filed: October 8, 2002

♦ ♦ ♦
Texas Diabetes Council
Title 25, Part 9
TRD-200206420
Filed: October 3, 2002

♦ ♦ ♦
Texas State Board of Examiners of Dietitians
Title 22, Part 31
TRD-200206442
Filed: October 4, 2002

♦ ♦ ♦
State Committee of Examiners in the Fitting and Dispensing
of Hearing Instruments
Title 22, Part 7
TRD-200206433
Filed: October 4, 2002

♦ ♦ ♦
Texas Board of Licensure for Professional Medical Physicists
Title 22, Part 26
TRD-200206435
Filed: October 4, 2002

♦ ♦ ♦
Texas State Board of Examiners of Marriage and Family
Therapists

Title 22, Part 35
TRD-200206463
Filed: October 8, 2002

♦ ♦ ♦
Texas Medical Disclosure Panel
Title 25, Part 7
TRD-200206423
Filed: October 3, 2002

♦ ♦ ♦
Texas Midwifery Board
Title 22, Part 38
TRD-200206468
Filed: October 8, 2002

♦ ♦ ♦
Texas Board of Orthotics and Prosthetics
Title 22, Part 37
TRD-200206466
Filed: October 8, 2002

♦ ♦ ♦
Texas State Board of Examiners of Perfusionists
Title 22, Part 33
TRD-200206444
Filed: October 4, 2002

♦ ♦ ♦
Texas State Board of Examiners of Professional Counselors
Title 22, Part 30
TRD-200206441
Filed: October 4, 2002

♦ ♦ ♦
Council on Sex Offender Treatment
Title 22, Part 36
TRD-200206465
Filed: October 8, 2002

♦ ♦ ♦
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Texas State Board of Social Worker Examiners
Title 22, Part 34
TRD-200206460
Filed: October 7, 2002

♦ ♦ ♦
State Board of Examiners for Speech-Language Pathology and
Audiology
Title 22, Part 32
TRD-200206443
Filed: October 4, 2002

♦ ♦ ♦
Statewide Health Coordinating Council
Title 25, Part 6
TRD-200206418
Filed: October 3, 2002

♦ ♦ ♦
Toxic Substances Coordinating Committee
Title 25, Part 14
TRD-200206422
Filed: October 3, 2002

♦ ♦ ♦
Proposed Rule Review
Teacher Retirement System of Texas
Title 34, Part 3

The Teacher Retirement System of Texas (TRS) files this notice of in-
tention to review Title 34, Part 3, Texas Administrative Code, Chapter
41 (Insurance Programs), Chapter 43 (Adjudicative Hearings), Chapter
47 (Qualified Domestic Relations Orders), and Chapter 49 (Collection
of Debts). This review and consideration is in accordance with Govern-
ment Code, §2001.39, added by Acts 1999, 76th Legislature, Chapter
1499, Article I, §1.11.

In accordance with the agency rule review plan filed with the Secretary
of State on December 20, 2001, the Policy Committee of the Board
of Trustees has conducted an initial review of Title 34, Part 3, Texas
Administrative Code, Chapters 41, 43, 47, and 49. The review was
conducted in an open meeting and included an assessment of whether
the reason for adopting the rules continues to exist. Now that the ini-
tial review is completed by the Policy Committee, the full Board will
review these Chapters to make a determination as to whether the rea-
sons for adopting or readopting these rules continue to exist. The final
review of these Chapters is anticipated to be completed at the Board
meeting scheduled for December 19-20, 2002.

As part of this review process, TRS is proposing amendments to Chap-
ters 41, 43, 47, and 49 as well as the addition of sections to Chapters

41 and 43. In addition, TRS is proposing repeals of some sections in
Chapters 41 and 43. The proposed amendments, new sections and re-
peals are published elsewhere in this issue of the Texas Register.

TRSwill accept comments on the requirement as to whether the reasons
for adopting these sections continue to exist as well as comments filed
on the proposed amendments, new sections and repeals published in
this issue of the Texas Register.

All comments should be directed to Charles L. Dunlap, Executive Di-
rector Teacher Retirement System of Texas, 1000 Red River Street,
Austin, Texas 78701-2698.
TRD-200206357
Charles L. Dunlap
Executive Director
Teacher Retirement System of Texas
Filed: September 30, 2002

♦ ♦ ♦
Adopted Rule Review
Texas Department of Human Services
Title 40, Part 1

The Texas Department of Human Services (DHS) adopts the review of
Title 40 TAC, Chapter 4, Medicaid Programs--Children and Pregnant
Women; Chapter 5, Medicaid Programs for Aliens; Chapter 6, Disaster
Assistance Program; Chapter 7, Refugee Cash Assistance and Medical
Assistance Programs; Chapter 9, Refugee Social Services; Chapter 11,
Food Distribution and Processing; Chapter 12, Special Nutrition Pro-
grams; and Chapter 13, Title IV-A Emergency Assistance Program; in
accordance with the Government Code, §2001.039. The proposed no-
tice of review was published in the August 30, 2002, issue of the Texas
Register (27 TexReg 8247). No comments were received regarding the
readoption of these chapters.

DHS has reviewed Chapters 4-7, 9, and 11-13, and determined that the
initial reasons for adopting these chapters continue to exist. However,
as a result of the rule review process, DHS determined to rewrite these
chapters in plain language that is easier for the public to understand.
Chapters 7 and 9 have been rewritten and proposed in previous issues
of the Texas Register; the remaining chapters will be proposed in sub-
sequent issues.

This concludes DHS’s review of 40 TAC Chapters 4-7, 9, and 11-13,
as required by the Government Code, §2001.039.
TRD-200206405
Paul Leche
General Counsel, Legal Services
Texas Department of Human Services
Filed: October 2, 2002

♦ ♦ ♦
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Comptroller of Public Accounts
Notice of Contract Amendment
Notice of Amendment: Pursuant to Chapter 403 and Chapter 2155,
Section 2155.083, Texas Government Code, the Comptroller of Public
Accounts (Comptroller) announces this notice of amendment of the
existing contract between Global Payments Data, Inc. (Contractor) and
the Comptroller.

Effective April 14, 2000, the Comptroller, and the Contractor entered
into a contract for credit card processing and payment services. The
initial term of the contract was from April 14, 2000 through August
31, 2002. The Comptroller issues this notice of renewal of the contract
for the period from September 1, 2002 through August 31, 2003, and
to increase fees payable under the contract. Total payments under the
contract, are based on usage of the services under the contract based on
the fees provided in the contract.

For further information, please contact: Pamela Ponder, Deputy
General Counsel for Contracts, Comptroller of Public Accounts,
111 E. 17th St., ROOM G-24, Austin, Texas, 78774, telephone
number: (512) 475-0498, fax: (512) 475-0973, or by e-mail at
contracts@cpa.state.tx.us.
TRD-200206510
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: October 9, 2002

♦ ♦ ♦
Notice of Contract Award
Notice of Award: Pursuant to Chapter 2254, Chapter B, and Sections
403.011 and 403.020 Texas Government Code, the Comptroller of Pub-
lic Accounts (Comptroller) announces this notice of consulting contract
award.

The notice of request for proposals (RFP #144a) was published in the
July 26, 2002, issue of the Texas Register, (27 TexReg 6734).

The consultant will assist Comptroller in conducting amanagement and
performance review of the Houston Community College.

The contract was awarded to Gibson Consulting Group, Inc., 901 South
Mopac Expressway, Suite 540, Austin, Texas 78746. The total amount
of this contract is not to exceed $500,000.00.

The term of the contract is October 1, 2002 throughMay 31, 2003. The
final report is due on or before March 6, 2003.
TRD-200206506
Pamela Ponder
Deputy General Counsel for Contracts
Comptroller of Public Accounts
Filed: October 9, 2002

♦ ♦ ♦
Office of Consumer Credit Commissioner

Notice of Rate Ceilings
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
Sections 303.003 and 303.009, Tex. Fin. Code.

The weekly ceiling as prescribed by Sections 303.003 and
303.009 for the period of 10/14/02- 10/20/02 is 18% for Con-
sumer1/Agricultural/Commercial2/credit thru $250,000.

The weekly ceiling as prescribed by Sections 303.003 and 303.09
for the period of 10/14/02- 10/20/02 is 18% for Commercial over
$250,000.
1Credit for personal, family or household use.
2Credit for business, commercial, investment or other similar purpose.
TRD-200206461
Leslie L. Pettijohn
Commissioner
Office of Consumer Credit Commissioner
Filed: October 8, 2002

♦ ♦ ♦
Texas Education Agency
Requests for Applications Concerning the Ninth Grade Success
Initiative, Cycle 4, 2002-2003 and 2003-2004
Eligible Applicants. The Texas Education Agency (TEA) is requesting
applications under Request for Applications (RFA) #701-03-002 from
school districts, open-enrollment charter schools and shared services
arrangements of eligible applicants which serve ninth grade students in
order to increase graduation rates of public school students in Texas by
reducing the disproportionately large percentage of students who are
retained in ninth grade and the similarly large percentage of students
who drop out of school at the ninth grade. A public school district must
serve as the fiscal agent of a shared-services arrangement. Districts
that were awarded Ninth Grade Success Initiative grant funds for their
programs in Cycle 1, 1999-2000 and 2000-2001, through continuation
grants for 2001-2002 and 2002-2003; Cycle 2, 2001-2002 and 2002-
2003; or Cycle 3, 2002-2003 and 2003-2004, are not eligible to receive
funding for Cycle 4.

Description. The objective of the Ninth Grade Success Initiative, 2002-
2003 and 2003-2004, Cycle 4, is to fund programs, not to exceed 210
days of instruction, specifically designed for students in Grade 9 who
are at risk of not earning or who have not earned sufficient credit to
advance to Grade 10 and who fail to meet minimum skills levels estab-
lished by the Commissioner of Education.

The criteria by which grants are awarded include the quality of the pro-
posed program design, the school district’s demonstrated need for the
program, and the number of identified eligible students projected to be
served. Three components of need will be considered: (1) the number
of ninth graders not promoted to tenth grade; (2) the number of eligible
ninth-grade students estimated to be served in the first term of imple-
mentation; (3) the number of eighth-grade students who failed one or
more sections of the Texas Assessment of Academic Skills (TAAS) in
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the last administration. The source documents for the required data
will be the district/campus PEIMS reports for the 2001-2002 school
year and the most recent district/campus Academic Excellence Indica-
tor System (AEIS) reports. The amount of the grant awarded must also
take into account funds distributed to the school district under Texas
Education Code, Chapter 42, Foundation School Program. Grant funds
may be used to create new programs, enhance existing programs, or ex-
pand existing programs.

Dates of Project. The Ninth Grade Success Initiative, 2002-2003 and
2003-2004, Cycle 4, will be implemented during the 2002-2003 and
2003-2004 school years. Applicants should plan for a starting date of
no earlier than January 2, 2003, and an ending date of no later than
August 31, 2004.

Project Amount. Funding will be provided for approximately 50
projects. Each project will receive funding for a two-year grant period
in a range from $100,000 to $1,500,000. A school district may submit
only one application but may include similar or different programs for
multiple campuses within the district. Continued project funding in
the second year will be based on satisfactory progress of the first-year
objectives and activities and on general budget approval.

Selection Criteria. Applications will be selected based on the indepen-
dent reviewers’ assessment of each applicant’s ability to carry out all
requirements contained in the RFA. Reviewers will evaluate applica-
tions based on the overall quality and validity of the proposed grant
programs and the extent to which the applications address the primary
objectives and intent of the projects. Applications must address each
requirement as specified in the RFA to be considered for funding. The
TEA reserves the right to select from the highest ranking applications
those that address all requirements in the RFA and that are most advan-
tageous to the project.

The TEA is not obligated to approve an application, provide funds, or
endorse any application submitted in response to this RFA. This RFA
does not commit TEA to pay any costs before an application is ap-
proved. The issuance of this RFA does not obligate TEA to award a
grant or pay any costs incurred in preparing a response.

Requesting the Application. A complete copy of RFA #701-03-002
may be obtained by writing the: Document Control Center, Room
6-108, Texas Education Agency, William B. Travis Building, 1701 N.
Congress Avenue, Austin, Texas 78701; by calling (512) 463-9304;
by faxing (512) 463-9811; or by e-mailing dcc@tea.state.tx.us. Please
refer to the RFA number and title in your request. Provide your
name, complete mailing address, and telephone number including area
code. The announcement letter and complete RFA will also be posted
on the TEA website at http://www.tea.state.tx.us/grant/announce-
ments/grants2.cgi for viewing and downloading.

Further Information. For clarifying information about the RFA, contact
Geraldine Kidwell, Division of Curriculum and Professional Develop-
ment, TEA, (512) 463-9581.

Deadline for Receipt of Applications. Applications must be received in
the Document Control Center of the TEA by 5:00 p.m. (Central Time),
Thursday, December 12, 2002, to be considered for funding.
TRD-200206525
Cristina De La Fuente-Valadez
Manager, Policy Planning
Texas Education Agency
Filed: October 9, 2002

♦ ♦ ♦
Texas Commission on Environmental Quality

Notice--Extension of Comment Period on the Proposed
Revisions to 30 TAC Chapter 330, Municipal Solid Waste
In the October 11, 2002, issue of the Texas Register (27 TexReg 9665),
the Texas Commission on Environmental Quality (commission) pub-
lished a Notice of Public Hearing on Proposed Revisions to 30 TAC
Chapter 330. The deadline date for written comments was submitted
in error as November 12, 2002.

The commission has extended the deadline for receipt of written
comments to 5:00 p.m., November 18, 2002, for the proposed revi-
sions to 30 TAC Chapter 330.

Comments may be submitted to Patricia Durón, Office of Environmen-
tal Policy, Analysis, andAssessment, MC 205, P.O. Box 13087, Austin,
Texas 78711-3087, or faxed to (512) 239-4808 and should reference
Rule Log Number 2002-048-330-WS. For further information on the
proposed review, please contact Joe Thomas, Policy and Regulations
Division, at (512) 239-4580.
TRD-200206455
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: October 7, 2002

♦ ♦ ♦
Notice of Availability and Request for Comments
AGENCIES: Texas Commission on Environmental Quality, Texas
Parks and Wildlife Department, Texas General Land Office, United
States Department of the Interior (DOI), and National Oceanic and
Atmospheric Administration (collectively the Trustees).

ACTION: Notice of availability of a draft restoration plan and envi-
ronmental assessment for ecological injuries and service losses associ-
ated with the Bailey Waste Disposal Superfund Site (the Site), and of
a 30-day period for public comment on the draft restoration plan and
environmental assessment beginning October 18, 2002.

SUMMARY: Notice is hereby given that the "Restoration Plan and En-
vironmental Assessment for the Bailey Waste Disposal Site, Orange
County, Texas" (Draft RP/EA) is available for public review and com-
ment. The Draft RP/EA has been prepared by the Trustees to ad-
dress natural resource injuries and resource service losses attributed
to releases of hazardous substances from the Site. The Draft RP/EA
presents the Trustees’ proposed plan to compensate for those losses by
restoring ecological resources and services. The Trustees will consider
comments received during the public comment period before finalizing
the RP/EA for these ecological losses.

The opportunity for public review and comment on the Draft RP/EA is
required under the Comprehensive Environmental Response, Compen-
sation, and Liability Act (CERCLA), §111(i), 42 United States Code
(USC), §9611(i) and parallel provisions in 43 Code of Federal Regula-
tions (CFR) §11.32(c) and §11.81, of DOI’s natural resource damage
assessment regulations promulgated under CERCLA.

To receive a copy of the Draft RP/EA, interested members of the public
are invited to contact Richard Seiler at the Texas Commission on En-
vironmental Quality, Remediation Division, MC 142, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 239-2523 or (512) 239-4814 (fax).

DATES: Comments must be submitted in writing on or before Novem-
ber 18, 2002 toMr. Seiler at the address listed previously. The Trustees
will consider all written comments prior to finalizing the Draft RP/EA.

SUPPLEMENTARY INFORMATION: The Site is an inactive waste
disposal facility situated within a tidal marsh along the Neches River,
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approximately three miles southwest of Bridge City in Orange County,
Texas. The Site encompasses a total of approximately 280 acres, in-
cluding two rectangular ponds that were originally constructed in the
early 1950’s for recreational fishing as part of the Bailey Fish Camp.
The Site is surrounded by salt marsh wetlands that are part of the pro-
ductive Sabine Lake/Neches River estuarine ecosystem.

Industrial (e.g., sludge from local petrochemical industries) and munic-
ipal wastes were disposed at the Site beginning in the 1950’s. Industrial
waste disposal was discontinued in the late 1960’s, but municipal and
construction wastes were accepted until about 1971. Wastes were de-
posited in a series of pits that were excavated along the levees of one
of the ponds.

In 1986, the United States Environmental Protection Agency (EPA)
added the Site to the national priorities list based on the release or
threatened release of hazardous substances, making it a priority Site
for investigation and potential cleanup under CERCLA. The Remedial
Investigation/Feasibility Study (RI/FS) for the Site was completed in
1988 and confirmed the presence of CERCLA-designated hazardous
substances along the Site’s levees, including a wide variety of volatile
organic compounds (e.g., ethylbenzene, styrene, benzene), polycyclic
aromatic hydrocarbons, and heavy metals (e.g., lead, arsenic, copper,
cadmium, chromium, zinc).

In June 1988, the EPA issued a Record of Decision (ROD) which se-
lected a remedy requiring in-situ stabilization of identified wastes. Im-
plementation of the remedy began in 1993. The ROD was amended
twice in 1996, in part to address hazardous wastes discovered to have
migrated from a waste pit in the Site’s north levee into an area of ad-
jacent marsh. Under these amendments, contaminated sediments from
this area were removed for off-site disposal. The final remedy also
included waste consolidation; grading and capping within the Site’s
waste areas; installation of controls to manage and treat storm water
runoff; and adjustments to dike elevations and slopes. All on-site re-
medial construction activities were completed by August 1997.

The remedy selected to address the contamination at the Site is ex-
pected to protect natural resources in the vicinity of the Site from fur-
ther or future harm and to allow natural resources to return to pre-in-
jury or baseline conditions within a reasonable period of time. These
actions, however, did not address or otherwise seek to compensate the
public for any natural resource injuries or losses caused by the Site con-
tamination, particularly any losses or reductions in resource services
pending recovery or losses caused by the remedy undertaken.

The Trustees are designated natural resource trustees under CERCLA,
§107(f); Federal Water Pollution and Control Act, §311; 33 USC§
1321; and other applicable federal or state laws, including National Oil
and Hazardous Substances Pollution Contingency Plan, Subpart G, 40
CFR §§300.600 - 300.615. The Trustees are authorized to act on behalf
of the public under these authorities to protect and restore natural re-
sources injured or lost as a result of discharges or releases of hazardous
substances.

Parallel with performance of the RI/FS, the Trustees undertook an as-
sessment of the natural resource injuries and service losses attributable
to hazardous substances at the Site. The assessment focused on nat-
ural resource injuries or service losses of an ecological nature caused
by the hazardous substances at the Site based on known contamination
and anticipated response actions.

The Draft RP/EA summarizes the Trustees’ assessment of those
resource injuries and restoration-based compensation requirements,
the September 2000 natural resource damages settlement addressing
these losses, and the objective of restoration under this Draft RP/EA.
Based on that assessment, settlement, and restoration objective, the
Draft RP/EA identifies the restoration actions which are proposed for

use to restore, replace, or acquire equivalent resources or services to
compensate the public for the resource losses attributed to the Site.

For further information, contact Richard Seiler at (512) 239-2523,
e-mail: rseiler@tceq.state.tx.us.
TRD-200206470
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: October 8, 2002

♦ ♦ ♦
Notice of Availability and Request for Comments on a
Proposed Draft Natural Resource Damages Restoration Plan
AGENCIES: Texas Commission on Environmental Quality, Texas
Parks and Wildlife Department, Texas General Land Office, and
United States Fish and Wildlife Service of the Department of the
Interior (collectively the Natural Resource Trustees).

ACTION: Notice of Availability of a proposed draft restoration plan
and environmental assessment (Draft Plan) for injuries to natural
resources from releases of hazardous substances at the Koppers
Texarkana National Priority List site and a 30-day period for public
comment on this document beginning October 18, 2002.

SUMMARY: Notice is hereby given that a proposed Draft Plan to be
used in the resolution of the Natural Resource Trustees’ claim for nat-
ural resource damages at the Site, is available for public review and
comment. This document has been prepared by the Natural Resource
Trustees in conjunction with Beazer East, Inc. (Beazer) to address in-
juries or potential injuries to natural resources and the services they pro-
vide as a result of releases of hazardous substances at or from the for-
mer Koppers TexarkanaWood Preserving Facility in Texarkana, Bowie
County, Texas. The Draft Plan describes potential injuries related to the
Site and identifies a preferred restoration alternative that once imple-
mented would resolve Beazer’s liability under the Comprehensive En-
vironmental Response, Compensation, and Liability Act (CERCLA)
for potential injuries to natural resources and the ecological services
they provide.

The opportunity for public review and comment on the proposed Draft
Plan announced in this notice is required under CERCLA.

SUPPLEMENTARY INFORMATION: The Site is a former wood
treatment facility that began operation in 1910. It is located approxi-
mately one mile west of downtown Texarkana, Bowie County, Texas.
Waggoner Creek is located immediately adjacent to the Site and forms
its western boundary.

On April 16, 1984, The Texas Department of Water Resources (now
the Texas Commission on Environmental Quality) recommended to the
United States Environmental Protection Agency (EPA) that the Site be
placed on the national priority list (NPL). The EPA concurred and the
Site was proposed for placement on the NPL on October 15, 1984. The
Site was subsequently added to the NPL on June 10, 1986.

The Natural Resource Trustees determined that a natural resource dam-
age assessment was appropriate due to potential injuries to aquatic and
biological natural resources, as a result of surface water runoff and
groundwater discharges into Waggoner Creek and an on-site pond. A
cooperative assessment of injuries or potential injuries to natural re-
sources was jointly performed by the Natural Resource Trustees and
Beazer.

The cooperative assessment determined that the quantity and concen-
tration of the release of hazardous materials at or from the site resulted
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in injury or potential injury to natural resources. The Draft Plan de-
scribes the compensatory restoration project proposed to compensate
the public for lost ecological services identified in the cooperative dam-
age assessment. Details of the injury assessment and the review of po-
tential restoration options are outlined in the Draft Plan.

The identified preferred restoration alternative would compensate for
potential injuries to water quality and aquatic habitats through the
preservation of a 56.5 acre parcel on land located on Howard Creek,
approximately 1.8 miles south of the Site. The property contains
extensive wetland, pond, riparian hardwood forest, and upland pine
forest habitats, which support numerous species of aquatic fauna,
birds, mammals, reptiles, and amphibians. The ecological services
provided by the property will be preserved in perpetuity through the
placement of a conservation easement.

To receive a copy of the proposed Draft Plan, interested members of the
public are invited to contact Charles Brigance of the Texas Commis-
sion on Environmental Quality, Remediation Division, MC 142, P.O.
Box 13087, Austin, Texas 78711-3087, (512) 239-2238, or at cbrig-
anc@tceq.state.tx.us.

The Draft Plan may also be reviewed at the Bowie County Public
Library in Texarkana, Texas or on the Texas Commission on En-
vironmental Quality Natural Resource Trustee Program website at
www.tceq.state.tx.us/permitting/remed/site/nrt.

DATES: Comments must be submitted in writing on or before 5:00
p.m. on November 18, 2002, to Mr. Brigance at the address listed
previously. The Natural Resource Trustees will consider all written
comments prior to finalizing the proposed Draft Plan.

Issued in Austin, Texas on October 18, 2002.
TRD-200206467
Stephanie Bergeron
Director, Environmental Law Division
Texas Commission on Environmental Quality
Filed: October 8, 2002

♦ ♦ ♦
Notice of District Petition
Notices mailed during the period October 2, 2002 through October 8,
2002.

TCEQ Internal Control No. 09132002-D03; Two Way Water Supply
Corporation (Petitioner) has filed a petition with the Texas Commission
on Environmental Quality (TCEQ) to convert Two Way Water Supply
Corporation to TwoWay Special Utility District (District) and to trans-
fer Certificate of Convenience and Necessity (CCN) No. 11085 from
Two Way Water Supply Corporation to Two Way Special Utility Dis-
trict. TwoWay Special Utility District’s business address will be: 2535
Hwy. 82E. Suite A2, Whitesboro, Texas 76273. The petition was filed
pursuant to Chapters 13 and 65 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapters 291 and 293; and the procedural rules of the
TCEQ. The proposed District is located in Grayson and Cooke Coun-
ties and will contain approximately 128 square miles. The territory to
be included within the proposed District includes all of the singly cer-
tified service area covered by CCN No. 11085. CCN No. 11085 will
be transferred after a positive confirmation election.

TCEQ Internal Control No. 07242002-D08; Cypress Ranch, Ltd. (Pe-
titioner) filed a petition for creation of Cypress Ranch Water Control
and Improvement District No. 1 (District) with the Texas Commission
on Environmental Quality (TCEQ). The petition was filed pursuant to
Article XVI, Section 59 of the Constitution of the State of Texas; Chap-
ters 49 and 51 of the Texas Water Code; 30 Texas Administrative Code

Chapter 293; and the procedural rules of the TCEQ. The petition states
that: (1) the Petitioner is the owner of a majority in value of the land to
be included in the proposed District; (2) there is one lienholder, Bank
One, N.A., on the land to be included in the proposed District, and
Bank One, N.A. has consented to the petition; (3) the proposed District
will contain approximately 429.969 acres located within Travis County,
Texas; and (4) the proposed District is not within the corporate limits
or extraterritorial jurisdiction of any city, town or village in Texas. Ac-
cording to the petition, a preliminary investigation has been made to
determine the cost of the project, and it is estimated by the petitioners,
from the information available at this time, that the cost of said project
will be approximately $24,000,000.

TCEQ Internal Control No. 07182002-D03; Richfield Ranch Invest-
ments LP, (Petitioner) filed a petition for creation of Harris County
Municipal Utility District Number 375 (District) with the Texas Com-
mission on Environmental Quality (TCEQ ). The petition was filed
pursuant to Article XVI, Section 59 of the Constitution of the State
of Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states that: (1) the Petitioner is the owner of a majority in
value of the land to be included in the proposed District; (2) there is
one lienholder on land to be included in the proposed District that has
consented to the petition; (3) the proposed District will contain approx-
imately 600.752 acres located within Harris County, Texas; and (4) the
proposed District is within the extraterritorial jurisdiction of the City of
Houston, Texas, and is not within the corporate limits or extraterritorial
jurisdiction of any other city. By City of Houston, Texas, Ordinance
No. 2002-488, effective June 18, 2002, the City of Houston gave its
consent to create the proposed District. According to the petition, the
Petitioner has conducted a preliminary investigation to determine the
cost of the project, and from the information available at the time, that
the cost of the project is estimated to be approximately $45,000,000.

TCEQ Internal Control No. 07172002-D03; Richfield Ranch Invest-
ments LP, (Petitioner) filed a petition for creation of Harris County
Municipal Utility District Number 376 (District) with the Texas Com-
mission on Environmental Quality (TCEQ ). The petition was filed
pursuant to Article XVI, Section 59 of the Constitution of the State
of Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states that: (1) the Petitioner is the owner of a majority in
value of the land to be included in the proposed District; (2) there is
one lienholder on land to be included in the proposed District that has
consented to the petition; (3) the proposed District will contain approx-
imately 329.419 acres located within Harris County, Texas; and (4) the
proposed District is within the extraterritorial jurisdiction of the City of
Houston, Texas, and is not within the corporate limits or extraterritorial
jurisdiction of any other city. By City of Houston, Texas, Ordinance
No. 2002-489, effective June 18, 2002, the City of Houston gave its
consent to create the proposed District. According to the petition, the
Petitioner has conducted a preliminary investigation to determine the
cost of the project, and from the information available at the time, that
the cost of the project is estimated to be approximately $14,830,000.

TCEQ Internal Control No. 06052002-D03; North Hardin Water Sup-
ply Corporation (Petitioner) has filed a petitionwith the Texas Commis-
sion on Environmental Quality (TCEQ) to convert North Hardin Water
Supply Corporation to North Hardin Special Utility District (District)
and to transfer Certificate of Convenience and Necessity (CCN) No.
11267 from North Hardin Water Supply Corporation to North Hardin
Special Utility District. North Hardin Special Utility District’s busi-
ness address will be P.O. Box 55, Silsbee, Texas, 77656. The petition
was filed pursuant to Chapters 13 and 65 of the Texas Water Code; 30
Texas Administrative Code Chapters 291 and 293; and the procedural
rules of the TCEQ. The proposed District is located in Hardin County,
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Texas, and will contain approximately 34.59 square miles. The ter-
ritory to be included within the proposed District includes all of the
singly certified service area covered by CCN No. 11267. CCN No.
11267 will be transferred after a positive confirmation election.

TCEQ Internal Control No. 07172002-D01; Richfield Ranch Invest-
ments LP, (Petitioner) filed a petition for creation of Harris County
Municipal Utility District Number 377 (District) with the Texas Com-
mission on Environmental Quality (TCEQ ). The petition was filed
pursuant to Article XVI, Section 59 of the Constitution of the State
of Texas; Chapters 49 and 54 of the Texas Water Code; 30 Texas Ad-
ministrative Code Chapter 293; and the procedural rules of the TCEQ.
The petition states that: (1) the Petitioner is the owner of a majority in
value of the land to be included in the proposed District; (2) there is
one lienholder on land to be included in the proposed District that has
consented to the petition; (3) the proposed District will contain approx-
imately 504.719 acres located within Harris County, Texas; and (4) the
proposed District is within the extraterritorial jurisdiction of the City of
Houston, Texas, and is not within the corporate limits or extraterritorial
jurisdiction of any other city. By City of Houston, Texas, Ordinance
No. 2002-490, effective June 18, 2002, the City of Houston gave its
consent to create the proposed District. According to the petition, the
Petitioner has conducted a preliminary investigation to determine the
cost of the project, and from the information available at the time, that
the cost of the project is estimated to be approximately $31,520,000.

INFORMATION SECTION

The TCEQ may grant a contested case hearing on these petitions if a
written hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the name of the petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed district’s boundaries.
You may also submit your proposed adjustments to the petition which
would satisfy your concerns. Requests for a contested case hearing
must be submitted in writing to the Office of the Chief Clerk at the ad-
dress provided in the information section below.

The Executive Director may approve the petitions unless a written re-
quest for a contested case hearing is filed within 30 days after the news-
paper publication of the notice. If a hearing request is filed, the Execu-
tive Director will not approve the petition and will forward the petition
and hearing request to the TCEQ Commissioners for their considera-
tion at a scheduled Commission meeting. If a contested case hearing is
held, it will be a legal proceeding similar to a civil trial in state district
court.

Written hearing requests should be submitted to the Office of the Chief
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For
information concerning the hearing process, please contact the Public
Interest Counsel, MC 103, the same address. For additional informa-
tion, individual members of the general public may contact the Office
of Public Assistance, at 1-800-687- 4040. General information regard-
ing the TCEQ can be found at our web site at www.tceq.state.tx.us.
TRD-200206512
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: October 9, 2002

♦ ♦ ♦

Notice of Water Rights Application
Notice mailed October 2, 2002.

APPLICATION NO. 8213A; The Colorado River Municipal Water
District (CRMWD or District), P.O. Box 869, Big Spring, Texas
79721-0869, applicant, seeks to amend Temporary Water Use
Permit No. 8213 pursuant to Texas Water Code 11.122 and Texas
Commission on Environmental Quality Rules 30 TAC 295.1, et seq.
Temporary Water Use Permit No. 8213 authorizes CRMWD, for
one year from the date of issuance of the permit, to use a 65 mile
reach of the bed and banks of Segment 1426 of the Colorado River to
convey stored water released from E.V. Spence Reservoir at Latitude
31.90 N and Longitude 100.51 W to existing and potential customers
downstream of the reservoir and upstream of O.H. Ivie Reservoir at
Latitude 31.50 N and Longitude 99.67 W. E.V. Spence Reservoir is in
Coke County west of the City of Robert Lee and O.H. Ivie Reservoir
is in Coleman, Concho and Runnels Counties. The amount of water
released shall not exceed 38,573 acre-feet for municipal use, 2000
acre-feet for industrial use, and 1000 acre-feet for mining use for
subsequent downstream diversion from the river. Applicant seeks
to amend Temporary Water Use Permit No. 8213 by extending or
deleting the expiration date of September 28, 2002. CRMWD has
indicated that the primary purpose for the extension of the existing
temporary permit is to allow the District to continue providing stored
contract water to the City of Ballinger for municipal use. Initially
CRMWD will release approximately 1,320 acre-feet of water at a rate
of 1.56 CFS (700 GPM) from E. V. Spence Reservoir at Latitude 31.90
N and Longitude 100.51 W to be conveyed approximately 50 miles
downstream to Khun Lake, approximately 7 miles west-southwest
of Ballinger. This water will then be diverted from Kuhn Lake at a
maximum rate of 1.56 cubic feet per second (700 gallons per minute)
for use by the City of Ballinger. This application is not a request
for an additional appropriation of water as all of the water released
and subsequently diverted will be reported as being used as part of
the District’s water right for E.V. Spence Reservoir, authorized by
Certificate of Adjudication No.14-1008, as amended. The application
was received by the TCEQ on August 22, 2002. The Executive
Director of the TCEQ reviewed the application and declared it to be
administratively complete and accepted for filing on September 19,
2002. Written public comments and requests for a public meeting
should be submitted to the Office of Chief Clerk, at the address
provided in the information section below, by November 1, 2002.

Information Section

A public meeting is intended for the taking of public comment, and is
not a contested case hearing. A public meeting will be held if the Ex-
ecutive Director determines that there is a significant degree of public
interest in an application.

The Executive Director can consider approval of an application unless
a written request for a contested case hearing is filed. To request a con-
tested case hearing, you must submit the following: (1) your name (or
for a group or association, an official representative), mailing address,
daytime phone number, and fax number, if any: (2) applicant’s name
and permit number; (3) the statement "[I/we] request a contested case
hearing;" and (4) a brief and specific description of how you would be
affected by the application in a way not common to the general public.
You may also submit any proposed conditions to the requested applica-
tion which would satisfy your concerns. Requests for a contested case
hearing must be submitted in writing to the TCEQ Office of the Chief
Clerk at the address provided in the information section below.

If a hearing request is filed, the Executive Director will not issue the re-
quested permit and may forward the application and hearing request to
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the TCEQ Commissioners for their consideration at a scheduled Com-
mission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC 105,
TCEQ, P.O. Box 13087, Austin, TX 78711-3087. For information con-
cerning the hearing process, please contact the Public Interest Counsel,
MC 103, at the same address. For additional information, individual
members of the general public may contact the Office of Public As-
sistance at 1-800-687-4040. General information regarding the TCEQ
can be found at our web site at www.tceq.state.tx.us.
TRD-200206511
LaDonna Castañuela
Chief Clerk
Texas Commission on Environmental Quality
Filed: October 9, 2002

♦ ♦ ♦
Proposed Enforcement Orders
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(the Code), §7.075, which requires that the commission may not ap-
prove these AOs unless the public has been provided an opportunity
to submit written comments. Section 7.075 requires that notice of the
proposed orders and the opportunity to comment must be published in
the Texas Register no later than the 30th day before the date on which
the public comment period closes, which in this case is November
25, 2002. Section 7.075 also requires that the commission promptly
consider any written comments received and that the commission may
withhold approval of an AO if a comment discloses facts or consider-
ations that indicate the proposed AO is inappropriate, improper, inad-
equate, or inconsistent with the requirements of the Code, the Texas
Health and Safety Code (THSC), and/or the Texas Clean Air Act (the
Act). Additional notice is not required if changes to an AO are made
in response to written comments.

A copy of each proposed AO is available for public inspection at both
the commission’s central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-1864 and at the appli-
cable regional office listed as follows. Written comments about an AO
should be sent to the enforcement coordinator designated for each AO
at the commission’s central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on November 25,
2002. Written comments may also be sent by facsimile machine to the
enforcement coordinator at (512) 239-2550. The commission enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, §7.075 provides that
comments on the AOs should be submitted to the commission in writ-
ing.

(1) COMPANY: City of Alice; DOCKET NUMBER: 2002-0451-
MSW-E; IDENTIFIER: Municipal Solid Waste (MSW) Number
262C; LOCATION: Alice, Jim Wells County, Texas; TYPE OF
FACILITY: landfill; RULE VIOLATED: 30 TAC §37.131, by failing
to provide continuous financial assurance for closure, post-closure,
or corrective action; PENALTY: $2,000; ENFORCEMENT COOR-
DINATOR: Tom Jecha, (512) 239-2576; REGIONAL OFFICE: 6300
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361)
825-3100.

(2) COMPANY: Husein Esmail dba Arcola Food Market; DOCKET
NUMBER: 2002-0527- PWS-E; IDENTIFIER: Public Water Supply
(PWS) Number 0790362; LOCATION: Arcola, Fort Bend County,
Texas; TYPE OF FACILITY: convenience store with retail sales

of gasoline; RULE VIOLATED: 30 TAC §290.39(c) and THSC,
§341.035, by failing to obtain approval for the construction and spec-
ifications of the PWS system; PENALTY: $250; ENFORCEMENT
COORDINATOR: Rebecca Johnson, (713) 767-3500; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(3) COMPANY: Diamond Shamrock Refining Company, L.P.;
DOCKET NUMBER: 2002- 0181-AIR-E; IDENTIFIER: Air Account
Number MR-0008-T; LOCATION: Sunray, Moore County, Texas;
TYPE OF FACILITY: petroleum refining; RULE VIOLATED:
30 TAC §101.6(a)(2) and (c) and THSC, §382.085(b), by failing
to comply with upset reporting regulations; 30 TAC §§101.20(1),
116.115(b)(2)(F)(iii) and (c), and 116.160, New Source Review
Permit Numbers 9914, 390, and 8636, 40 Code of Federal Regulations
(CFR) §60.482-2(c)(1) and §60.482- 7(d)(1), and THSC, §382.085(b),
by failing to repair nine leaking components, maintain opacity of
emissions, operate the affected flares with no visible emissions,
maintain the number two sulfur recovery unit incinerator firebox
exit temperature, conduct monthly monitoring of volatile organic
compounds, and make available monthly emission records; 30 TAC
§§101.20(2), 113.230, and 116.115(c), NSR Permit Number 37205,
40 CFR §63.425(b) and §63.427(a), and THSC, §382.085(b), by
failing to determine a monitored operating parameter value for the
performance test of the vapor processing system and install, calibrate,
certify, operate, and maintain a continuous monitoring system; 30
TAC §112.3(a) and THSC, §382.085(b), by failing to maintain a
net ground level concentration of 0.4 parts per million by volume
of sulfur dioxide; and 30 TAC §§290.51(a)(3), 305.503, and 320.21,
by failing to pay outstanding public health service, water quality
assessment, and wastewater treatment inspection fees; PENALTY:
$149,125; ENFORCEMENT COORDINATOR: Ronnie Kramer,
(806) 353-9251; REGIONAL OFFICE: 3918 Canyon Drive, Amarillo,
Texas 79109-4933, (806) 353-9251.

(4) COMPANY: Edsco Fasteners, Inc.; DOCKET NUMBER:
2002-0538-AIR-E; IDENTIFIER: Air Account Number DF-0667-K;
LOCATION: Denton, Denton County, Texas; TYPE OF FACILITY:
metal product fabricating; RULE VIOLATED: 30 TAC §116.110(a)
and THSC, §382.085(b) and §382.0518, by failing to obtain autho-
rization to operate a source of air emissions; PENALTY: $3,600;
ENFORCEMENT COORDINATOR: Ronnie Kramer, (806) 353-
9251; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth, Texas
76118-6951, (817) 588-5800.

(5) COMPANY: Equistar Chemicals, L.P.; DOCKET NUMBER:
2002-0863-AIR-E; IDENTIFIER: Air Account Number HG-0770-G;
LOCATION: LaPorte, Harris County, Texas; TYPE OF FACIL-
ITY: petrochemical manufacturing; RULE VIOLATED: THSC,
§382.085(a), by allowing unauthorized emissions by failing to re-open
a control valve after maintenance; PENALTY: $2,000; ENFORCE-
MENT COORDINATOR: Trina Grieco, (713) 767-3500; REGIONAL
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486,
(713) 767-3500.

(6) COMPANY: Faurie’s Food and Fuel, Incorporated; DOCKET
NUMBER: 2002-0195-PWS- E; IDENTIFIER: PWS Number
0270122;l LOCATION: Briggs, Burnet County, Texas; TYPE OF
FACILITY: public water supply; RULE VIOLATED: 30 TAC
§290.109(c), by failing to collect routine bacteriological samples; 30
TAC §290.110(b)(4) and (c)(5)(B), by failing to maintain a residual
disinfectant concentration of at least 0.2 milligrams per liter and
conduct weekly tests of the disinfectant residual; 30 TAC §290.39(c)
and THSC, §341.035, by failing to obtain approval before constructing
a PWS system; 30 TAC §290.41(c)(3)(A), (B), (K), (N), and (O), by
failing to obtain approval of well completion data before placing the
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well into service, construct the well casing at least 18 inches above
the natural surface, seal the wellhead, have a flow measuring device
at the well, and enclose the well in an intruder-resistant fence; 30
TAC §290.42(e)(2), by failing to locate the disinfection point; 30
TAC §290.46(f)(3)(A)(i) and (ii), (r) and (v), by failing to maintain
records of the annual pressure tank inspections, maintain daily records
of chemical usage, maintain daily records of water production,
provide at least 35 pounds per square inch (psi) of water pressure and
enclose electrical wiring in conduit; 30 TAC §290.43(e), by failing
to lock the building where the pressure tanks were housed; and 30
TAC §290.42(e)(7) and (i), by failing to lock the building where the
hypochlorination solution was stored and use a disinfectant product
that was approved by the American National Standards Institute/Na-
tional Sanitation Foundation; PENALTY: $4,960; ENFORCEMENT
COORDINATOR: Larry King, (512) 339-2929; REGIONAL OF-
FICE: 1921 Cedar Bend Drive, Suite 150, Austin, Texas 78758-5336,
(512) 339-2929.

(7) COMPANY: Garcia Grain Trading Corporation; DOCKET
NUMBER: 2002-0836-AIR-E; IDENTIFIER: Air Account Number
HN-0313-M; LOCATION: Progreso Lakes, Hidalgo County, Texas;
TYPE OF FACILITY: grain storage and transfer plant; RULE VIO-
LATED: 30 TAC §116.116(b) and THSC, §382.085(b), by failing to
obtain a permit amendment prior to varying from any representation
or permit condition when the change will cause an increase in the
emission rate of any air contaminant; PENALTY: $3,750; ENFORCE-
MENT COORDINATOR: Jaime Garza, (956) 425-6010; REGIONAL
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550- 5247,
(956) 425-6010.

(8) COMPANY: Griffin Industries, Inc.; DOCKET NUMBER: 2002-
0938-AIR-E; IDENTIFIER: Air Account Number HG-5394-A; LO-
CATION: Houston, Harris County, Texas; TYPEOF FACILITY: waste
grease transfer station; RULE VIOLATED: 30 TAC §101.4 and THSC,
§382.085(a) and (b), by allegedly having emitted into the atmosphere
air contaminants in such concentration and duration as to create an
odor nuisance; PENALTY: $1,250; ENFORCEMENT COORDINA-
TOR: Sheila Smith, (512) 239-1670; REGIONAL OFFICE: 5425 Polk
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500.

(9) COMPANY: HMW Special Utility District dba Kickapoo Farms
Subdivision; DOCKET NUMBER: 2002-0455-PWS-E; IDENTI-
FIER: PWS Number 1011766 and Certificate of Convenience and
Necessity Number 10342; LOCATION: Tomball, Harris County,
Texas; TYPEOF FACILITY: public water supply; RULE VIOLATED:
30 TAC §290.45(b)(1)(C)(ii) and (iii), and THSC, §341.0315(c), by
failing to provide the minimum total storage capacity of 200 gallons
per connection and provide the minimum service pump capacity of
two gallons per minute per connection; 30 TAC §290.46(m)(1)(B), by
failing to inspect the pressure tank annually; and 30 TAC §290.93(3),
by failing to provide a written planning report; PENALTY: $7,370;
ENFORCEMENT COORDINATOR: Catherine Albrecht, (713)
767-3500; REGIONAL OFFICE: 5425 Polk Avenue, Suite H,
Houston, Texas 77023-1486, (713) 767-3500.

(10) COMPANY: Industrial Pipe and Plastics of Texas, Inc.; DOCKET
NUMBER: 2002-0795- AIR-E; IDENTIFIER: Air Account Number
KA-0041-H and General Operating Permit Number O- 01701; LO-
CATION: Karnes City, Karnes County, Texas; TYPE OF FACILITY:
fiberglass tank and pipe manufacturing; RULE VIOLATED: 30
TAC §122.146(2) and THSC, §382.085(b), by failing to submit the
annual Title V permit compliance certification; PENALTY: $2,500;
ENFORCEMENT COORDINATOR: Rebecca Clausewitz, (210)
490-3096; REGIONAL OFFICE: 14250 Judson Road, San Antonio,
Texas 78233-4480, (210) 490-3096.

(11) COMPANY: Jesse Drury and Kim Drury dba Kim’s Mini
Mart; DOCKET NUMBER: 2002-0618-PST-E; IDENTIFIER:
Petroleum Storage Tank (PST) Facility Identification Number 08594;
LOCATION: Nacogdoches, Nacogdoches County, Texas; TYPE
OF FACILITY: convenience store with retail sales of gasoline;
RULE VIOLATED: 30 TAC §334.8(c)(4)(B), (5)(A)(i) and (C),
and the Code, §26.346(a) and §26.3467(a), by failing to fully and
accurately complete an underground storage tank (UST) registration
and self-certification form, make available to a common carrier a
valid, current delivery certificate, and physically label all tank fill
pipes; 30 TAC §334.10(b)(1)(B), by failing to maintain complete and
accurate records to verify that reconciliation of detailed inventory
control is being conducted; and 30 TAC §334.49(c)(2)(C) and the
Code, §26.3475(d), by failing to conduct regular inspections of an
impressed current cathodic protection system; PENALTY: $2,050;
ENFORCEMENT COORDINATOR: Laura Clark, (409) 898-3838;
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas
77703-1892, (409) 898-3838.

(12) COMPANY: Lewis McCreary and Jeff Koricanek dba Koricanek
Poultry Farm; DOCKET NUMBER: 2002-0550-AGR-E; IDEN-
TIFIER: Enforcement Identification Number 17794; LOCATION:
Shiner, Lavaca County, Texas; TYPE OF FACILITY: poultry farm;
RULE VIOLATED: 30 TAC §321.31(b) and the Code, §26.121(a)(1),
by failing to prevent a discharge of agricultural waste; and 30 TAC
§321.33(f), by failing to apply for registration or individual permit
for an existing animal feeding operation; PENALTY: $6,875; EN-
FORCEMENT COORDINATOR: Ed Moderow, (361) 825-3100;
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi,
Texas 78412-5503, (361) 825-3100.

(13) COMPANY: Glenn Kothmann; DOCKET NUMBER:
2002-0796-EAQ-E; IDENTIFIER: Edwards Aquifer Protection
Program Project Number 1757.00; LOCATION: Hondo, Medina
County, Texas; TYPE OF FACILITY: residential subdivision con-
struction site; RULE VIOLATED: 30 TAC §213.4(a)(1), by failing to
submit and receive approval of an Edwards Aquifer water pollution
abatement plan; PENALTY: $3,000; ENFORCEMENT COORDINA-
TOR: Rebecca Clausewitz, (210) 490-3096; REGIONAL OFFICE:
14250 Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096.

(14) COMPANY: City of La Ward; DOCKET NUMBER:
2002-0789-MWD-E; IDENTIFIER: Water Quality Permit Num-
ber 13479-001; LOCATION: La Ward, Jackson County, Texas; TYPE
OF FACILITY: wastewater treatment; RULE VIOLATED: 30 TAC
§305.125(1) and (5), and the Code, §26.121, by failing to operate the
facility to maintain compliance with permitted effluent limits; and 30
TAC 305.125(9), by failing to notify the TCEQ in writing of effluent
violations; PENALTY: $6,400; ENFORCEMENT COORDINATOR:
Audra Baumgartner, (361) 825-3100; REGIONAL OFFICE: 6300
Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361)
825-3100.

(15) COMPANY:Manshack& Sons, Inc.; DOCKETNUMBER: 2002-
0594-MLM-E; IDENTIFIER: Air Account Number OC-0216-V; LO-
CATION: Orange, Orange County, Texas; TYPE OF FACILITY: sand
pit; RULE VIOLATED: 30 TAC §111.201 and THSC, §382.085(a),
by failing to comply with the requirements for outdoor burning; and
30 TAC §330.5(a), by failing to receive authorization for the storage
and disposal of MSW; PENALTY: $3,750; ENFORCEMENT COOR-
DINATOR: Laura Clark, (409) 898-3838; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(16) COMPANY: Morgan Oil Company; DOCKET NUMBER:
2002-0338-PST-E; IDENTIFIER: Enforcement Identification Num-
ber 17691; LOCATION: Douglass and Nacogdoches, Nacogdoches
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County, Texas; TYPE OF FACILITY: transporter of petroleum prod-
ucts; RULE VIOLATED: 30 TAC §334.5(b)(1), by failing to ensure
that the owner or operator of regulated USTs had a valid, current
delivery certificate; PENALTY: $15,200; ENFORCEMENT COOR-
DINATOR: Susan Kelly, (409) 898-3838; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(17) COMPANY: Office Creek Corporation dba S & S Beer and Wine
#3; DOCKET NUMBER: 2002-0585-PST-E; IDENTIFIER: PST Fa-
cility Identification Number 0068900; LOCATION: The Colony, Den-
ton County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULE VIOLATED: 30 TAC §115.245(3) and THSC,
§382.085(b), by failing to successfully verify proper operation of the
Stage II equipment; and 30 TAC §334.8(c)(4)(A)(vii) and (5)(A)(i),
and the Code, §26.346(a) and §26.3467(a), by failing to make avail-
able to a common carrier a valid, current delivery certificate and en-
sure timely renewal of a previously issued UST delivery certificate;
PENALTY: $3,200; ENFORCEMENT COORDINATOR: Judy Fox,
(817) 588-5800; REGIONALOFFICE: 2301Gravel Drive, FortWorth,
Texas 76118-6951, (817) 588-5800.

(18) COMPANY: Pilgrim’s Pride Corporation; DOCKET NUMBER:
2002-0739-MWD-E; IDENTIFIER: Water Quality Permit Number
03759-000; LOCATION: Nacogdoches, Nacogdoches County, Texas;
TYPE OF FACILITY: chicken hatchery; RULE VIOLATED: 30 TAC
§305.125(1) and (5), and Water Quality Permit Number 03759-000,
by failing to provide adequate maintenance of the treatment facilities,
monitor the flow entering the wastewater treatment ponds, submit an
annual report including the results of the total nitrogen loading and
organic loading, collect representative soil samples annually, submit
an annual report including the volume and quality of the wastewater
used for irrigation, the acreage which has been irrigated, and the soil
sampling results; PENALTY: $4,375; ENFORCEMENT COORDI-
NATOR: John Barry, (409) 898-3838; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1892, (409) 898-3838.

(19) COMPANY: City of Poteet; DOCKET NUMBER: 2002-
0769-PWS-E; IDENTIFIER: PWS Number 0070005; LOCATION:
Poteet, Atascosa County, Texas; TYPE OF FACILITY: public water
supply; RULE VIOLATED: 30 TAC §290.41(c)(3)(A) and THSC,
§341.035(a)(2) and (c), by failing to obtain final approval from the
executive director prior to the use of well number nine as a source of
public drinking water; 30 TAC §290.44(h)(1) and (4), by failing to
assure that the public water facilities are protected from contamination
and perform annual testing and certification of the backflow prevention
assembly; 30 TAC 290.46(j), by failing to complete a customer service
inspection certification; 30 TAC §290.43(e), by failing to maintain an
intruder-resistant fence; and 30 TAC §290.109(c)(2)(A) and THSC,
§341.033(d), by failing to collect an adequate number of monthly
bacteriological samples from the distribution system; PENALTY:
$1,250; ENFORCEMENT COORDINATOR: Malcolm Ferris, (210)
490-3096; REGIONAL OFFICE: 14250 Judson Road, San Antonio,
Texas 78233-4480, (210) 490-3096.

(20) COMPANY: City of Rockwall; DOCKETNUMBER: 2002-0598-
PST-E; IDENTIFIER: PST Facility Identification Numbers 0016731
and 0018013; LOCATION: Rockwall, Rockwall County, Texas; TYPE
OF FACILITY: vehicle maintenance and fueling service center; RULE
VIOLATED: 30 TAC §334.8(c)(4)(B) and (5)(A)(i), and the Code,
§26.346(a) and §26.3477(a), by failing to ensure that the UST registra-
tion and self-certification form was fully and accurately completed and
make available a current, valid delivery certificate; PENALTY: $2,800;
ENFORCEMENT COORDINATOR: Alayne Furgurson, (817) 588-
5800; REGIONAL OFFICE: 2301 Gravel Drive, Fort Worth, Texas
76118-6951, (817) 588-5800.

(21) COMPANY: Shelbyville Independent School District; DOCKET
NUMBER: 2002-0975- MWD-E; IDENTIFIER: Texas Pollutant Dis-
charge Elimination System (TPDES) Permit Number 13370-001; LO-
CATION: Shelbyville, Shelby County, Texas; TYPE OF FACILITY:
wastewater treatment; RULE VIOLATED: 30 TAC §305.125(1) and
§319.5(b), TPDES Permit Number 13370-001, and the Code, §26.121,
by failing to comply with the permitted self-monitoring requirements
for measurement frequency, prevent the discharge of floating solids,
properly operate and maintain all systems of collection, treatment, and
disposal, and notify the regional office within five days of becoming
aware of the noncompliance, failing to discharge effluent in compliance
with permitted effluent limitations, and complywith the permit limit for
total suspended solids daily average; PENALTY: $8,125; ENFORCE-
MENT COORDINATOR: John Barry, (409) 898-3838; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409)
898-3838.

(22) COMPANY: BASN Corporation dba Swif-T Food Store;
DOCKET NUMBER: 2002-0304- PST-E; IDENTIFIER: PST Facility
Identification Number 0042957; LOCATION: Arlington, Tarrant
County, Texas; TYPE OF FACILITY: convenience store with retail
sales of gasoline; RULE VIOLATED: 30 TAC §334.50(b)(1)(A)
and the Code, §26.3475(c)(1), by failing to monitor the USTs for
releases; and 30 TAC §334.21(b) and §334.22(a), by failing to pay
UST fees; PENALTY: $4,000; ENFORCEMENT COORDINATOR:
Gary Shipp, (806) 796-7092; REGIONAL OFFICE: 2301 Gravel
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(23) COMPANY: Texas Oil & Gathering, Inc.; DOCKET NUMBER:
2002-0800-MSW-E; IDENTIFIER: Used Oil Handler Registration
Number A85525; LOCATION: Alvin, Brazoria County, Texas; TYPE
OF FACILITY: used oil transfer, treatment, and storage; RULE
VIOLATED: 30 TAC §§37.2011, 37.2015, and 324.22(c), by failing to
provide an original financial assurance mechanism; PENALTY: $200;
ENFORCEMENT COORDINATOR: Todd Huddleson, (512) 239-
1105; REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston,
Texas 77023-1486, (713) 767-3500.

(24) COMPANY: U.S. Hanger Company, Inc.; DOCKET NUMBER:
2002-0087-AIR-E;l IDENTIFIER: Air Account Number BR-0016-K;
LOCATION: Caldwell, Burleson County, Texas; TYPE OF FACIL-
ITY: fabricated metal products; RULE VIOLATED: 30 TAC §101.4,
Air Permit Number 34572, and THSC, §382.085(b), by failing to
properly operate and maintain air pollution abatement equipment;
PENALTY: $3,125; ENFORCEMENT COORDINATOR: Salal
Tahiri, (254) 751-0335; REGIONAL OFFICE: 6801 Sanger Avenue,
Suite 2500, Waco, Texas 76710- 7826, (254) 751-0335.

(25) COMPANY: United Petroleum Transports, Inc.; DOCKET
NUMBER: 2002-0973-PST-E; IDENTIFIER: Enforcement Identi-
fication Number 17936; LOCATION: Big Spring, Howard County,
Texas; TYPE OF FACILITY: fuel distributor; RULE VIOLATED:
30 TAC §334.5(b)(1)(A), by failing to ensure that the owner or
operator has a valid, current delivery certificate; PENALTY: $1,200;
ENFORCEMENT COORDINATOR: Dan Landenberger, (915)
570-1359; REGIONAL OFFICE: 3300 North A Street, Building 4,
Suite 107, Midland, Texas 79705-5404, (915) 570-1359.

(26) COMPANY: Bettye Irby dbaWayne Irby Oil Company; DOCKET
NUMBER: 2002-0385- PST-E; IDENTIFIER: Enforcement Identi-
fication Number 17751; LOCATION: Eola, Concho County, Texas;
TYPE OF FACILITY: fuel distributor; RULE VIOLATED: 30 TAC
§334.5(b)(1)(A), by failing to ensure that the owner or operator has
a valid, current delivery certificate; PENALTY: $1,200; ENFORCE-
MENT COORDINATOR: Gary Shipp, (806) 796-7092; REGIONAL
OFFICE: 622 South Oakes, Suite K, San Angelo, Texas 76903-7013,
(915) 655-9479.
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(27) COMPANY: Woodbine Water Supply Corporation; DOCKET
NUMBER: 2002-0861- PWS-E; IDENTIFIER: PWS Number
0490018; LOCATION: Gainesville, Cook County, Texas; TYPE
OF FACILITY: public water supply; RULE VIOLATED: 30 TAC
§290.42(e)(6), by failing to provide proper ventilation for the chlori-
nation rooms; 30 TAC §290.46(e)(2)(C), (f)(3)(D)(ii), (q)(1), and (r),
and THSC, §341.033(a), by failing to employ at least two class "C"
certified operators, maintain the results of inspections for all water
storage and pressure maintenance facilities, adequately issue a boil
water notice, and maintain a minimum pressure of 20 psi throughout
the distribution system; 30 TAC §290.41(c)(3)(K) and (M), by failing
to have the casing vent facing downward and provide a suitable sam-
pling tap on the well; and 30 TAC §290.109(c)(2)(A)(iii) and THSC,
§341.033(d), by failing to collect and submit routine monthly water
samples; PENALTY: $2,938; ENFORCEMENT COORDINATOR:
Judy Fox, (817) 588-5800; REGIONAL OFFICE: 2301 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

(28) COMPANY: Worth I-10 Investments, L.P.; DOCKET NUMBER:
2002-0733-EAQ-E; IDENTIFIER: Enforcement Identification Num-
ber 17989; LOCATION: San Antonio, Bexar County, Texas; TYPE OF
FACILITY: commercial development site; RULEVIOLATED: 30 TAC
§213.23(a)(1)(A) and (B), by failing to submit a contributing zone plan
and obtain approval of the plan; PENALTY: $6,000; ENFORCEMENT
COORDINATOR: Rebecca Clausewitz, (210) 490-3096; REGIONAL
OFFICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210)
490-3096.
TRD-200206464
Paul C. Sarahan
Director, Litigation Division
Texas Commission on Environmental Quality
Filed: October 8, 2002

♦ ♦ ♦
Texas Ethics Commission
List of Late Filers
Listed below are the names of filers from the Texas Ethics Commission
who did not file reports, or failed to pay penalty fines for late reports in
reference to the listed filing deadline. If you have any questions, you
may contact Robbie Miller at (512) 463-5800 or (800) 325-8506.

Deadline: Personal Financial Statement due February 11, 2002

Stella M. Morrison, 4231 Lakeshore Dr., Port Arthur, Texas 77642

Robert H. Mendoza, P.O. Box 5566, Brownsville, Texas 78523-5566

Paul Womack, P.O. Box 774, Georgetown, Texas 78627

Cynthia Newman, P.O. Box 2366, Prairie View, Texas 77446

Benny D. Blount, Rt. 7 Box 169, Paris, Texas 75462

Ben Dominguez II, 808 Travis, Suite 1404, Houston, Texas 77002

LeRoy F. Gillam, 13031 Abalone Way, Houston, Texas 77044-1829

Dan Gattis, P.O. Box 2856, Georgetown, Texas 78627

Jesse R. Molina, 1301 N. Houston St., Fort Worth, Texas 76106

Stephen Kyle Johnston, 678 Fawn Drive, Houston, Texas 77015

Said Abakoui, 1211 San Dario Ave., #302, Laredo, Texas 78040

Virgil W. Yanta, 140 Highway 46 W., Boerne, Texas 78006-8114

Janie Martinez Gonzalez, 162 Bradley, San Antonio, Texas 78211

Antonio F. San Roman, P.O. Box 972115, El Paso, Texas 79997

Edmond S. Maxon, 10422 Shadow Wood, Houston, Texas 77043

Darrell Grear, 1304 Red Oak St., Bryan, Texas 77803

Stanley D. Schaeffer Jr., 1600 W. Bedford, Dimmitt, Texas 79027

Thomas J. Wattley Jr. 1620 Kent St., Dallas, Texas 75203

David B. Wilson, 505 Melbourne, Houston, Texas 77022

William A. Dyson, 602 S. Hayes St., Apt. 15, Enid, Oklahoma 76703-
6655

Gerry N. Crawford, Rt. 16 Box 2161, Lufkin, Texas 75901

Ray Waddell, P.O. Box 20133, Fort Worth, Texas 76102

David C. Pepperdine, 18051 Kelly Blvd., #110, Dallas, Texas 78660

Marianne Robbins, 900 Broken Feather, #373, Pflugerville, Texas
78660

Mary E. Miller, P.O. Box 197, Coppell, Texas 75019

JoeW. Swirczynski, 1803 S.E. 15th Street, MineralWells, Texas 76067

Robert W. Tate, 18081 Midway Rd., #175, Dallas, Texas 75287

Deadline: 8 Days Before An Election Report due March 4, 2002

Michael J. Warner, Texas Amusement Association PAC, P.O. Box
92167, Austin, Texas 78709

Deadline: Monthly MPAC Report due June 5, 2002

Jeffrey J. Benavidez, San Antonio Ironworkers PAC, 4318 Clark Ave.,
San Antonio, Texas 78223

MarkWood, Houston Gay & Lesbian Political Caucus PAC, 1701 Her-
mann Dr. #3402, Houston, Texas 77004

Joseph J. Hummel, Arlington Professional Fire Fighters Assn. PAC,
706 E. Abram St., Arlington, Texas 76010

Don L. King, Sensitive Care PAC, 500 N. Akard St. #3960, Dallas,
Texas 75201-6604

Leonard T. Dunnahoe, Uncommon Sense, 214 St. Mary’s Place, Rock-
wall, Texas 75087

Deadline: Monthly MPAC Report due July 5, 2002

Jeffrey J. Benavidez, San Antonio Ironworkers PAC, 4318 Clark Ave.,
San Antonio, Texas 78223

MarkWood, Houston Gay & Lesbian Political Caucus PAC, 1701 Her-
mann Dr. #3402, Houston, Texas 77004

Joseph J. Hummel, Arlington Professional Fire Fighters Assn. PAC,
706 E Abram St., Arlington, Texas 76010

Don L. King, Sensitive Care PAC, 500 N. Akard St. #3960, Dallas,
Texas 75201-6604

Kathleen P. Batchelor, Bedford Leadership Forum, 23251 County Road
460, Mineola, Texas 75773-9799

Leonard T. Dunnahoe, Uncommon Sense, 214 St. Mary’s Place, Rock-
wall, Texas 75087

Deadline: Semiannual GPAC Report due July 15, 2002

Michael J. Warner, Texas Amusement Association PAC, P.O. Box
92167, Austin, Texas 78709
TRD-200206431
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Tom Harrison
Executive Director
Texas Ethics Commission
Filed: October 4, 2002

♦ ♦ ♦
Texas Department of Health
Notice of Intent to Revoke Certificates of Registration
Pursuant to 25 Texas Administrative Code, §289.205, the Bureau of
Radiation Control (bureau), Texas Department of Health (department),
filed complaints against the following registrants: Lower Valley Imag-
ing, El Paso, R26112; Jose F. Sotomayor, M.D., Houston, R26006;
Daniel D. Le, M.D., P.A., Houston, R25351; Cedar Park Tech Chiro-
practic, Cedar Park, R24231; Nacogdoches Mobile X-Ray and EKG,
Nacogdoches, R24018; Roentgen Services, Houston, R13224; George
M. Burlingame, D.D.S., Bay City, R08664; Northwest Texas Health-
care System, Inc., Amarillo, R10050; C.E. Vanderholt, D.P.M., Beau-
mont, R11258; Palo Duro Animal Hospital, Inc., Canyon, R11989;
Imaging Sales & Service, Inc., Fort Worth, R25856; LTSIP, Inc., Gar-
land, R22477; All American Inspections, Inc., San Antonio, R06487;
Electronic Drilling Control, Inc., Irving, R12091; Cosmetic Medical
and Laser Centers, P.A., El Paso, Z01477.

The complaints allege that these registrants have failed to pay required
annual fees. The department intends to revoke the certificates of reg-
istration; order the registrants to cease and desist use of radiation ma-
chine(s); order the registrants to divest themselves of such equipment;
and order the registrants to present evidence satisfactory to the bureau
that they have complied with the orders and the provisions of the Texas
Health and Safety Code, Chapter 401. If the fee is paid within 30 days
of the date of each complaint, the department will not issue an order.

This notice affords the opportunity to the registrants for a hearing to
show cause why the certificates of registration should not be revoked.
A written request for a hearing must be received by the bureau within
30 days from the date of service of the complaint to be valid. Such
written request must be filed with Richard A. Ratliff, P.E., Chief, Bu-
reau of Radiation Control (Director, Radiation Control Program), 1100
West 49th Street, Austin, Texas 78756-3189. Should no request for a
public hearing be timely filed or if the fee is not paid, the certificates of
registration will be revoked at the end of the 30-day period of notice.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).
TRD-200206484
Susan Steeg
General Counsel
Texas Department of Health
Filed: October 8, 2002

♦ ♦ ♦
Notice of Intent to Revoke Radioactive Material Licenses
Pursuant to 25 Texas Administrative Code, §289.205, the Bureau of
Radiation Control (bureau), Texas Department of Health (department),
filed complaints against the following licensees: Access Pharmaceu-
ticals, Incorporated, Dallas, L05030; Quest Diagnostic, Inc., Irving,
L01253.

The complaints allege that these licensees have failed to pay required
annual fees. The department intends to revoke the radioactive material

licenses; order the licensees to cease and desist use of such radioactive
materials; order the licensees to divest themselves of the radioactive
material; and order the licensees to present evidence satisfactory to the
bureau that they have complied with the orders and the provisions of
the Texas Health and Safety Code, Chapter 401. If the fee is paid within
30 days of the date of each complaint, the department will not issue an
order.

This notice affords the opportunity to the licensees for a hearing to show
cause why the radioactive material licenses should not be revoked. A
written request for a hearing must be received by the bureau within 30
days from the date of service of the complaint to be valid. Such written
request must be filed with Richard A. Ratliff, P.E., Chief, Bureau of
Radiation Control (Director, Radiation Control Program), 1100 West
49th Street, Austin, Texas 78756-3189. Should no request for a public
hearing be timely filed or if the fee is not paid, the radioactive material
licenses will be revoked at the end of the 30-day period of notice.

A copy of all relevant material is available, by appointment, for pub-
lic inspection at the Bureau of Radiation Control, Texas Department of
Health, Exchange Building, 8407Wall Street, Austin, Texas, telephone
(512) 834-6688, Monday-Friday, 8:00 a.m. to 5:00 p.m. (except holi-
days).
TRD-200206483
Susan Steeg
General Counsel
Texas Department of Health
Filed: October 8, 2002

♦ ♦ ♦
Notice of Request for Proposals for FY2004 Texas Department
of Health Public Health Improvement Grants
The request for proposals (RFP) for the TDH Public Health
Improvement Grants has been posted to the TDH website at
www.tdh.state.tx.us/phimprovement . Interested parties may access
the website to download the RFP. If you are unable to download
the RFP or if you would like to receive a hard copy of the RFP, see
program contact information below.

Background

These grants, originally called the TDH Innovation Grants, were cre-
ated in 1999 by the 76th Texas Legislature (HB1676). This bill estab-
lished the Permanent Fund for Children and Public Health using funds
from the tobacco settlement. The intent of the grants is to improve
public health infrastructure and outcomes at the community level. The
grants are intended to bring about improvements to public health ca-
pacity and improve health status of the populations served, while de-
veloping best practices, which can be replicated across the state. No
funds from these grants will be authorized to pay for direct health care
services.

Categories of Grants and Eligible Applicants

Part I - Grants for developing and demonstrating cost-effective preven-
tion and intervention strategies for improving public health outcomes.
Eligible applicants include any person or other entity, public or private.

Part II - Grants to local communities to address disparities in health in
minority populations. Eligible applicants include any county, munic-
ipality, public health district, or other political subdivision, including
hospital districts in Texas.

Part III - Grants to local communities for provision of the essen-
tial public health services as outlined in Health and Safety Code,
§121.0065. Eligible applicants include any county, municipality,
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public health district, or other political subdivision, including hospital
districts, in Texas.

Funds Available

Approximately $5,500,000 is expected to be available to fund projects
in all three parts. TDH intends to fund about 20 projects, with approx-
imately one third of the available grant funds awarded for proposals
under each of the three parts. TDH has designated topics relating to
TDH priority initiatives and will award preference points to applica-
tions addressing one of these initiatives. Additionally, approximately
$400,000 will be available to fund one small rural project in each of the
TDH Public Health Regional areas.

Timeline

October 3, 2002 (Request for Proposals Published);

December 3, 2002 (Screening Applications Due to TDH);

January 20, 2003 (Written Invitations to Submit a Full Application
Mailed);

March 20, 2003 (Deadline for Submission of Full Application); and

May 15, 2003 (Written Notification of Selected Applicants).

Program Contact

All communications regarding this RFP must be addressed to Suzanne
Sparks, Office of Public Health Practice, Texas Department of Health,
1100 West 49th Street, Austin, TX 78756-3199; Fax: (512) 458-7407;
E-mail: Suzanne.Sparks@tdh.state.tx.us.
TRD-200206485
Susan Steeg
General Counsel
Texas Department of Health
Filed: October 8, 2002

♦ ♦ ♦
Texas Higher Education Coordinating Board
Notice of Contract Award
Notice of Award: Pursuant to Chapter 2254, Chapter B, the Texas
Higher Education Coordinating Board ("Board") announces this notice
of consulting contract award.

The notice of request for offers was published in the July 26, 2002,
issue of the Texas Register at (27 TexReg 6741).

The consultant will assist the Board in administrative oversight of the
Centers for Teacher Education at institutions that are members of the
Texas Association of Developing Colleges (TADC) by performing
the following activities: (1) facilitate and coordinate a collaborative
strategic planning process to involve TADC college administration
in planning for collaborative distance education, upgrading of tech-
nology, curriculum development and redesign and improvement of
ExCET preparation; (2) work in collaboration with the Board and
TADC college administration to identify training needs of college
faculty in the centers for teacher education in the areas related to dis-
tance education, curriculum development and improvement of ExCET
preparation; (3) facilitate and coordinate college administration and
faculty professional development workshops to meet areas of need for
delivery of distance education, curriculum development and redesign
and improvement of ExCET preparation; and (4) report progress
in TADC teacher education enrollment, level of participation in the
distance education program, successful student placements, and other
evaluative measures.

The contract was awarded to: Texas Association of Developing Col-
leges, Inc., 1140 Empire Central, Suite 550, Dallas, TX 75247. The
total amount of this contract is not to exceed $65,000.00.

The term of the contract is October 1, 2002 through August 31, 2003.
Final reports for each phase of the project will be presented on the
following schedule: Phase I- October 29, 2002; Phase II -- March 3,
2003; Phase III -- July 28, 2003.
TRD-200206515
Jan Greenberg
General Counsel
Texas Higher Education Coordinating Board
Filed: October 9, 2002

♦ ♦ ♦
Texas Department of Housing and Community
Affairs
Notice of Public Hearings - Community Services Block Grant
and Community Food and Nutrition Program
The Community Services Block Grant Act (42 U.S.C.§9901 et seq.)
and Texas Government Code, Sections 2306.092(11), 2105.053 and
2105.054, require public hearings on the intended use of federal block
grant funds within Texas. The Texas Department of Housing and Com-
munity Affairs (TDHCA) will conduct three public hearings as part of
the public information consultation and public hearing requirements for
the Community Services Block Grant (CSBG), a federal block grant.
The primary purpose of these hearings is to solicit public comment on
proposed policies, method of distribution, and use program funds to
operate the Community Services Block Grant (CSBG) and Commu-
nity Food and Nutrition Program (CFNP) programs in Federal fiscal
year (FFY) 2004 and 2005, should these funds become available.

A TDHCA representative will be present at each scheduled hearing to
explain the planning process and to receive written and/or oral testi-
mony from interested citizens and groups affected by CSBG and CFNP.
Public hearings will be held as follows:

Monday, November 4, 2002, at the Harlingen Public Library, 410
76th Drive, Harlingen, Texas at 1 p.m.

Wednesday, November 6, 2002, at the City Council Chambers, 2
Civic Center Plaza, 2nd Floor, El Paso, Texas at 7 p.m.

Thursday, November 14, 2002 at the Texas Department of Hous-
ing and Community Affairs, 507 Sabine, Austin, Texas, as part of
the regularly scheduled TDHCA boardmeeting. Start time for this
meeting will be published on the Department’s website at www.td-
hca.state.tx.us.

Items for comment at the public hearings include: 1) a proposed plan to
ensure timely expenditure of annual CSBG grant allocations that may
involve the Department’s recapture of certain unexpended funds, and
2) a proposal to increase the maximum level of household income for
CSBG eligibility determinations. At present, the maximum household
income is 100% of the current poverty income guidelines. The pro-
posal, if successful, would increase the maximum household income
to 125% of the current poverty income guideline. An outline of these
issues will be included in the Intended Use Report.

A copy of the IntendedUse Report will be provided to all current CSBG
and CFNP contractors on or after November 1, 2002. Other interested
parties should request the report in writing from the Texas Department
of Housing and Community Affairs, Community Affairs Division, P.O.
Box 13941, Austin, Texas 78711-3941. The report will also be acces-
sible from our website: www.tdhca.state.tx.us.
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Comments on the intended use of CSBG and CFNP funds may be
in the form of oral or written testimony at the public hearings, writ-
ten testimony submitted to the address provided above, or via e-mail,
dlang@tdhca.state.tx.us. TDHCA must receive all testimony by De-
cember 6, 2002.

Questions regarding the report may be directed to Dyna C. Lang, 512-
475-3905, or in writing using any of the methods of contact listed in
this notice. Individuals who require auxiliary aids or services for these
meetings should contact Gina Esteves at (512) 475-3943 or Relay Texas
at 1-800-735-2989 at least 2 days before the scheduled meeting.
TRD-200206520
Edwina P. Carrington
Executive Director
Texas Department of Housing and Community Affairs
Filed: October 9, 2002

♦ ♦ ♦
Houston-Galveston Area Council
Request for Proposals
REQUEST FOR PROPOSAL AND QUALIFICATIONS SUB-
MITTAL

FOR AN ADVERTISING AGENCY

The Houston-Galveston Area Council (H-GAC) of Harris County,
Texas, is requesting proposals and qualifications submittals for an
advertising agency to provide advertising and marketing services
for the Mission Clean Air Campaign, Commute Solutions Program
and the Metropolitan Transportation Plan Public Outreach Program.
These programs serve the Houston-Galveston region classified as
"Severe" nonattainment for ground-level ozone air pollution, which
includes Brazoria, Chambers, Fort Bend, Galveston, Harris, Liberty,
Montgomery and Waller counties.

A Pre-Proposal Conference is scheduled at 1:30 p.m. on Thursday,
October 10, 2002, at H-GAC offices. Submittals are due by 12 p.m.
(noon) on Thursday, October 24, 2002. Twelve (12) typewritten,
bound/stapled and signed copies are required. Late proposals willNOT
be accepted.

The Request for Proposal and Qualifications Submittal packet can be
downloaded from the H-GAC Transportation Department Web site at
www.hgac.cog.tx.us/transportation/rfps.html. Interested firms may
also obtain the packet at the H-GAC offices at 3555 Timmons Lane,
Suite 120, Houston, Texas 77027, or by contacting Shelley A. Whit-
worth at 713-627-3200. All questions regarding the Request for Pro-
posal must be made in writing, and can be sent to the attention of Shel-
ley A. Whitworth by email to swhitworth@hgac.cog.tx.us, faxed to
713-993-4508, or mailed to the Houston-Galveston Area Council, P.O.
Box 22777, Houston, TX 77227-2227.
TRD-200206429
Alan Clark
MPO Director
Houston-Galveston Area Council
Filed: October 4, 2002

♦ ♦ ♦
Request for Proposals
The Houston-Galveston Area Council solicits proposals to conduct a
pilot educational program aimed at increasing the awareness and at-
tractiveness of nursing as a career choice among middle school stu-
dents in our region. This region includes Austin, Brazoria, Chambers,

Colorado, Fort Bend, Galveston, Houston, Liberty, Matagorda, Mont-
gomery,Walker, Waller, andWharton Counties. A proposal is available
to download at www.theworksource.org. Hard copies of the proposal
package will be available for mail out beginning October 4, 2002. Pro-
posals are due at H-GAC offices on or before 12:00 noon Central Day-
light Time on October 18, 2002. H-GACwill not accept late proposals;
there will be no exceptions.

Prospective bidders may contact Carol Kimmick at 713.627,3200 or
ckimmick@theworksource.org or visit the web site to request a pro-
posal package.
TRD-200206436
Jack Steele
Executive Director
Houston-Galveston Area Council
Filed: October 4, 2002

♦ ♦ ♦
Request for Proposals
REQUEST FOR PROPOSAL AND QUALIFICATIONS SUB-
MITTAL

FOR A PUBLIC RELATIONS AGENCY

The Houston-Galveston Area Council (H-GAC) of Harris County,
Texas, is requesting proposals and qualifications submittals for a
public relations agency to provide public relations services and public
outreach for the Mission Clean Air Campaign, Commute Solutions
Program and the Metropolitan Transportation Plan Public Outreach
Program. These programs serve the Houston-Galveston region classi-
fied as "Severe" nonattainment for ground-level ozone air pollution,
which includes Brazoria, Chambers, Fort Bend, Galveston, Harris,
Liberty, Montgomery and Waller counties.

A Pre-Proposal Conference is scheduled at 1:30 p.m. on Thursday,
October 10, 2002, at H-GAC offices. Submittals are due by 12 p.m.
(noon) on Thursday, October 24, 2002. Twelve (12) typewritten,
bound/stapled and signed copies are required. Late proposals willNOT
be accepted.

The Request for Proposal and Qualifications Submittal packet can be
downloaded from the H-GAC Transportation Department Web site at
www.hgac.cog.tx.us/transportation/rfps.html. Interested firms may
also obtain the packet at the H-GAC offices at 3555 Timmons Lane,
Suite 120, Houston, Texas 77027, or by contacting Shelley A. Whit-
worth at 713-627-3200. All questions regarding the Request for Pro-
posal must be made in writing, and can be sent to the attention of Shel-
ley A. Whitworth by email to swhitworth@hgac.cog.tx.us, faxed to
713-993-4508, or mailed to the Houston-Galveston Area Council, P.O.
Box 22777, Houston, TX 77227-2227.
TRD-200206450
Alan Clark
MPO Director
Houston-Galveston Area Council
Filed: October 7, 2002

♦ ♦ ♦
Texas Department of Insurance
Company Licensing
Application for admission to the State of Texas by MOUNTAIN
STATES INDEMNITY COMPANY. a foreign fire and/or casualty.
The home office is in Albuquerque, New Mexico.
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Application to change the name of THE NISSAN FIRE & MARINE
INSURANCE COMPANY, LTD. to SOMPO JAPAN FIRE & MA-
RINE INSURANCE COMPANYOF AMERICA, a foreign fire and/or
casualty company. The home office is in New York, New York.

Application to change the name of TRI-STATE INSURANCE
COMPANY to ESURANCE INSURANCE COMPANY, a foreign fire
and/or casualty company. The home office is Tulsa, Oklahoma.

Any objections must be filed with the Texas Department of Insurance,
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street,
M/C 305-2C, Austin, Texas 78701.
TRD-200206519
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Filed: October 9, 2002

♦ ♦ ♦
Notice
The Commissioner of Insurance, or his designee, will consider ap-
proval of a rate filing request submitted by Federated Mutual Insurance
Company proposing to use rates for commercial automobile insurance
that are outside the upper or lower limits of the flexibility band pro-
mulgated by the Commissioner of Insurance, pursuant to TEX. INS.
CODE ANN. art 5.101 §3(g). The Company is requesting for all ter-
ritories and classes: flex percentages +46 for Liability, +10 for Per-
sonal Injury Protection, +12 for Comprehensive, and +25 for Collision
coverages under Commercial Auto, including Private Passenger types
written under commercial auto policies; and +45 for Comprehensive
and +20 for Collision coverages for Garagekeepers. This overall rate
change is +13.7%.

Copies of the filing may be obtained by contacting Judy Deaver, at
the Texas Department of Insurance, Automobile/Homeowners Divi-
sion, P.O. Box 149104, Austin, Texas 78714-9104, telephone (512)
322-3478.

This filing is subject to Department approval without a hearing unless
a properly filed objection, pursuant to art. 5.101 §3(h), is made with
the Chief Actuary for P&C, Mr. Phil Presley, at the Texas Department

of Insurance, MC 105-5F, P.O. Box 149104, Austin, Texas 78701 by
November 4, 2002.
TRD-200206447
Gene C. Jarmon
Acting General Counsel and Chief Clerk
Texas Department of Insurance
Filed: October 7, 2002

♦ ♦ ♦
Texas Lottery Commission
Instant Game No. 361 "Wild Turkey"
1.0 Name and Style of Game.

A. The name of Instant Game No. 361 is "WILD TURKEY". The play
style is "key symbol match with auto win".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 361 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 361.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
$1.00, $2.00, $4.00, $8.00, $10.00, $15.00, $20.00, $40.00, $100,
$800, TURKEY SYMBOL, MOON SYMBOL, LEAF SYMBOL,
PUMPKIN SYMBOL, WHEAT SYMBOL, CORN SYMBOL,
CORNUCOPIA SYMBOL, PILGRIM SYMBOL.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be: 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $4.00, $8.00, $10.00,
$15.00, $20.00.

H. Mid-Tier Prize - A prize of $40.00 and $100.

I. High-Tier Prize - A prize of $800.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (361), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 361-0000001-000.

L. Pack - A pack of "WILD TURKEY" Instant Game tickets contain
250 tickets, which are packed in plastic shrink-wrapping and fanfolded
in pages of five (5). Tickets 000-004 will be on the top page, tickets
005-009 will be on the next page and so forth with tickets 245-249 on
the last page. Tickets 000 and 249 will be folded down to expose the
pack-ticket number through the shrink-wrap.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
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of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"WILD TURKEY" Instant Game No. 361 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "WILD TURKEY" Instant Game is determined
once the latex on the ticket is scratched off to expose seven (7) play
symbols. If the player matches three symbols, the player will win the
prize shown. If the player finds a turkey symbol the player will win the
prize shown automatically. No portion of the display printing nor any
extraneous matter whatsoever shall be usable or playable as a part of
the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly seven (7) Play Symbols must appear under the latex over-
print on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly
seven (7) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the seven (7) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the seven (7) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.

B. No ticket will have four (4) or more like play symbols on a ticket.

C. No more than two pairs of identical play symbols will appear on a
ticket.

D. No ticket will contain three (3) identical symbols and a "Turkey"
symbol.

E. No more than one (1) "Turkey" symbol will appear on a winning
ticket.

F. The "Turkey" symbol will only appear on winning tickets.

2.3 Procedure for Claiming Prizes.

A. To claim a "WILD TURKEY" Instant Game prize of $1.00, $2.00,
$4.00, $8.00, $10.00, $15.00, $20.00, $40.00, or $100, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identification, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lottery
Retailer may, but is not, in some cases, required to pay a $100 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to file a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notified promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a "WILD TURKEY" Instant Game prize of $800, the
claimant must sign the winning ticket and present it at one of the Texas
Lottery’s Claim Centers. If the claim is validated by the Texas Lottery,
payment will be made to the bearer of the validated winning ticket for
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that prize upon presentation of proper identification. When paying a
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall
withhold federal income tax at a rate set by the IRS if required. In the
event that the claim is not validated by the Texas Lottery, the claim shall
be denied and the claimant shall be notified promptly.

C. As an alternative method of claiming a "WILD TURKEY" Instant
Game prize, the claimantmust sign thewinning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the TexasWorkforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize of less than $600 from the "WILD
TURKEY" Instant Game, the Texas Lottery shall deliver to an adult
member of the minor’s family or the minor’s guardian a check or war-
rant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "WILD TURKEY" Instant Game, the Texas
Lottery shall deposit the amount of the prize in a custodial bank ac-
count, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
10,135,500 tickets in the Instant Game No. 361. The approximate
number and value of prizes in the game are as follows:
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A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 361 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 361, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.
TRD-200206438
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: October 4, 2002

♦ ♦ ♦
Instant Game No. 365 "Crossword"
1.0 Name and Style of Game.

A. The name of Instant Game No. 365 is "CROSSWORD". The play
style is "extended play puzzle".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 365 shall be $3.00 per ticket.

1.2 Definitions in Instant Game No. 365.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
A, B, C, D, E, F, G, H, I, J, K, L, M, N, O, P, Q, R, S, T, U, V, W, X, Y,
Z, and blackened square.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the

Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be : 0000000000000.

G. Low-Tier Prize - A prize of $3.00, $5.00, $10.00, or $20.00.

H. Mid-Tier Prize - A prize of $100 or $500.

I. High-Tier Prize - A prize of $5,000 or $35,000.
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J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (365), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 124 within each pack. The format will be: 365-0000001-000.

L. Pack - A pack of "CROSSWORD" Instant Game tickets contain 125
tickets, which are packed in plastic shrink-wrapping and fanfolded in
pages of one (1). Ticket 000 will be shown on the front of the pack;
the back of ticket 124 will be revealed on the back of the pack. Every
other book will reverse, i.e., reverse order will be: the back of ticket
000 will be shown on the front of the pack and the front of ticket 124
will be shown on the back of the pack.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"CROSSWORD" Instant Game No. 365 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.
A prize winner in the "CROSSWORD" Instant Game is determined
once the latex on the ticket is scratched off to expose 139 (one hun-
dred thirty-nine) play symbols. The player must scratch off the "YOUR
LETTERS" area to reveal 18 (eighteen) Letters. The player must then
scratch the corresponding letters found tin the CROSSWORD puz-
zle. If the player scratches at least three (3) complete "words" in the
CROSSWORD puzzle, the player will win the corresponding prize
found in the Prize Legend. Letters combined to form a complete "word"
must appear in an unbroken horizontal (left to right) sequence or verti-
cal (top to bottom) sequence of letters within the CROSSWORD puz-
zle. Only letters within the CROSSWORD Puzzle that are matched
with the YOURLETTERS can be used to form a complete "word". The
three (3) small letters outside the squares in the YOUR LETTERS area
are for validation purposes and cannot be used to play CROSSWORD.
In the CROSSWORD puzzle, every lettered square within an unbroken
horizontal or vertical sequence must be matched with the YOUR LET-
TERS to be considered a complete "word". Words within words are
not eligible for a prize. A complete "word " must contain at least three
(3) letters. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. One hundred thirty-nine (139) possible Play Symbols must appear
under the latex overprint on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have 139 (one
hundred thirty-nine) possible Play Symbols under the latex overprint
on the front portion of the ticket, exactly one Serial Number, exactly
one Retailer Validation Code, and exactly one Pack-Ticket Number on
the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;

15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 139 (one hundred thirty-nine) possible Play Symbols
must be exactly one of those described in Section 1.2.C of these Game
Procedures.

17. Each of the 139 (one hundred thirty-nine) possible Play Symbols
on the ticket must be printed in the Symbol font and must correspond
precisely to the artwork on file at the Texas Lottery; the ticket Serial
Numbers must be printed in the Serial font and must correspond pre-
cisely to the artwork on file at the Texas Lottery; and the Pack-Ticket
Number must be printed in the Pack-Ticket Number font and must cor-
respond precisely to the artwork on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. A ticket can only win once.
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B. Adjacent tickets within a pack will not have identical patterns.

C. Each ticket consists of a Your Letters area and one Crossword Puzzle
Grid.

D. The Crossword puzzle Grid will be formatted with at least 1,000
configurations (i.e. puzzle layouts not including words).

E. All Crossword Puzzle Grid configurations will be formatted within
a grid that contains 11 spaces (height) by 11 spaces (width).

F. Each word will appear only once per ticket on the Crossword Puzzle
Grid.

G. Each letter will only appear once per ticket in the YOUR LETTERS
play area.

H. Each Crossword Puzzle Grid will contain the following: a) 4 sets of
3-letter words; b) 5 sets of 4-letter words; c) 3 sets of 5-letter words; d)
3 sets of 6-letter words; e) 1 set of 7-letter words; f) 2 sets of 8-letter
words; g) 1 set of 9-letter words; h) 19 words per puzzle per ticket.

I. There will be a minimum of three (3) vowels in the YOURLETTERS
play area.

J. The length of words found in the Crossword Puzzle Grid will range
from 3-9 letters.

K. Only words from the approved word list will appear in the Cross-
word Puzzle Grid.

L. You will never find a word horizontally (in either direction), ver-
tically (in either direction) or diagonally (in either direction) in the
YOUR LETTERS play area that matches a word in the Crossword Puz-
zle Grid.

M. Each Crossword Puzzle Grid will have a maximum number of dif-
ferent grid formations with respect to other constraints. That is, for
identically formatted Crossword puzzles (i.e. the same grid), all "ap-
proved words" will appear in every logical (i.e. 3 letter word = 3 letter
space) position, with regards to limitations caused by the actual letters
contained in each word (i.e. will not place the word ZOO in a position
that causes an intersecting word to require the second letter to be "Z",
when in fact, there are no approved words with a "Z" in the second let-
ter position).

N. No one (1) letter, with the exception of vowels, will appear more
than nine (9) times in the Crossword Puzzle grid.

O. No ticket will match eleven (11) words or more.

P. Three (3) to ten (10) completed words will be revealed as per the
prize structure.

Q. All non-winning tickets will contain a) one (1) completed word ap-
proximately 20% of the time; b) and two (2) completed words approx-
imately 80% of the time.

R. Sixteen (16) to eighteen (18) YOUR LETTERS will open at least
one (1) letter in the Crossword Puzzle Grid.

2.3 Procedure for Claiming Prizes.

A. To claim a "CROSSWORD" Instant Game prize $3.00, $5.00,
$10.00, $20.00, $100, or $500, a claimant shall sign the back of the
ticket in the space designated on the ticket and present the winning
ticket to any Texas Lottery Retailer. The Texas Lottery Retailer shall
verify the claim and, if valid, and upon presentation of proper identifi-
cation, make payment of the amount due the claimant and physically
void the ticket; provided that the Texas Lottery Retailer may, but is
not, in some cases, required to pay a $100 or $500 ticket. In the event
the Texas Lottery Retailer cannot verify the claim, the Texas Lottery
Retailer shall provide the claimant with a claim form and instruct the

claimant on how to file a claim with the Texas Lottery. If the claim
is validated by the Texas Lottery, a check shall be forwarded to the
claimant in the amount due. In the event the claim is not validated, the
claim shall be denied and the claimant shall be notified promptly. A
claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. To claim a "CROSSWORD" Instant Game prize of $5,000 or
$35,000, the claimant must sign the winning ticket and present it at
one of the Texas Lottery’s Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning ticket for that prize upon presentation of proper identification.
When paying a prize of $600 or more, the Texas Lottery shall file the
appropriate income reporting form with the Internal Revenue Service
(IRS) and shall withhold federal income tax at a rate set by the IRS
if required. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

C. As an alternative method of claiming a "CROSSWORD" Instant
Game prize, the claimantmust sign thewinning ticket, thoroughly com-
plete a claim form, and mail both to: Texas Lottery Commission, Post
Office Box 16600, Austin, Texas 78761-6600. The risk of sending a
ticket remains with the claimant. In the event that the claim is not val-
idated by the Texas Lottery, the claim shall be denied and the claimant
shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the TexasWorkforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "CROSS-
WORD" Instant Game, the Texas Lottery shall deliver to an adult mem-
ber of the minor’s family or the minor’s guardian a check or warrant in
the amount of the prize payable to the order of the minor.

27 TexReg 9800 October 18, 2002 Texas Register



2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "CROSSWORD" Instant Game, the Texas
Lottery shall deposit the amount of the prize in a custodial bank ac-
count, with an adult member of the minor’s family or the minor’s
guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the

player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
5,851,875 tickets in the Instant Game No. 365. The approximate num-
ber and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 365 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 365, the State Lottery Act (Texas Government Code,

Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.

The following is a list of words approved by the Texas Lottery for use
in this game:
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TRD-200206439
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: October 4, 2002

♦ ♦ ♦
Instant Game No. 750 "Texas Scratch Cash"
1.0 Name and Style of Game.

A. The name of Instant Game No. 750 is "TEXAS SCRATCH CASH".
The play style is "row, column, diagonal".

1.1 Price of Instant Ticket.

A. Tickets for Instant Game No. 750 shall be $1.00 per ticket.

1.2 Definitions in Instant Game No. 750.

A. Display Printing - That area of the instant game ticket outside of the
area where the Overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the ticket.

C. Play Symbol - One of the symbols which appears under the Latex
Overprint on the front of the ticket. Each Play Symbol is printed in
Symbol font in black ink in positive. The possible play symbols are:
X, 0, $1.00, $2.00, $3.00, $5.00, $10.00, $20.00, $30.00, $300.

D. Play Symbol Caption - the small printed material appearing below
each Play Symbol which explains the Play Symbol. One and only one
of these Play Symbol Captions appears under each Play Symbol and
each is printed in caption font in black ink in positive. The Play Symbol
Caption which corresponds with and verifies each Play Symbol is as
follows:
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E. Retailer Validation Code - Three small letters found under the re-
movable scratch-off covering in the play area, which retailers use to
verify and validate instant winners. The possible validation codes are:

Low-tier winning tickets use the required codes listed in Figure 2:16.
Non-winning tickets and high-tier tickets use a non-required combina-
tion of the required codes listed in Figure 2:16 with the exception of
∅, which will only appear on low-tier winners and will always have a
slash through it.

F. Serial Number - A unique 13 digit number appearing under the latex
scratch-off covering on the front of the ticket. There is a four (4) digit
security number which will be boxed and placed randomly within the
Serial Number. The remaining nine (9) digits of the Serial Number are
the Validation Number. The Serial Number is positioned beneath the
bottom row of play data in the scratched-off play area. The format will
be : 0000000000000.

G. Low-Tier Prize - A prize of $1.00, $2.00, $3.00, $5.00, $10.00,
$20.00.

H. Mid-Tier Prize - A prize of $30.00 or $300.

I. High-Tier Prize - There is no high-tier prize in this game.

J. Bar Code - A 22 (twenty-two) character interleaved two (2) of five
(5) bar code which will include a three (3) digit game ID, the seven
(7) digit pack number, the three (3) digit ticket number and the nine
(9) digit Validation Number. The bar code appears on the back of the
ticket.

K. Pack-Ticket Number - A 13 (thirteen) digit number consisting of the
three (3) digit game number (750), a seven (7) digit pack number, and
a three (3) digit ticket number. Ticket numbers start with 000 and end
with 249 within each pack. The format will be: 750-0000001-000.

L. Pack - A pack of "TEXAS SCRATCH CASH" Instant Game tickets
contain 250 tickets, which are packed in plastic shrink-wrapping and
fanfolded in pages of five (5). Tickets 000-004 will be on the first
page, tickets 005-009 will be on the next page and so forth with tickets
245-249 on the last page. Tickets 000 and 249 will be folded down to
expose the pack-ticket number through the shrink-wrap.

M. Non-Winning Ticket - A ticket which is not programmed to be a
winning ticket or a ticket that does not meet all of the requirements
of these Game Procedures, the State Lottery Act (Texas Government
Code, Chapter 466), and applicable rules adopted by the Texas Lottery
pursuant to the State Lottery Act and referenced in 16 TAC, Chapter
401.

N. Ticket or Instant Game Ticket, or Instant Ticket - A Texas Lottery
"TEXAS SCRATCH CASH" Instant Game No. 750 ticket.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general ticket validation requirements set forth in
Texas Lottery Rule 401.302, Instant Game Rules, these Game Proce-
dures, and the requirements set out on the back of each instant ticket.

A prize winner in the "TEXAS SCRATCH CASH" Instant Game is
determined once the latex on the ticket is scratched off to expose 10
(ten) play symbols. If the player gets three "X" symbols or three "0"
symbols in any row, column, or diagonal, the player will win the prize
shown. No portion of the display printing nor any extraneous matter
whatsoever shall be usable or playable as a part of the Instant Game.

2.1 Instant Ticket Validation Requirements.

A. To be a valid Instant Game ticket, all of the following requirements
must be met:

1. Exactly 10 (ten) Play Symbols must appear under the latex overprint
on the front portion of the ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, and each Play Symbol must agree with its Play Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink;

5. The ticket shall be intact;

6. The Serial Number, Retailer Validation Code and Pack-Ticket Num-
ber must be present in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery’s
codes, to the Play Symbols on the ticket;

8. The ticket must not have a hole punched through it, be mutilated,
altered, unreadable, reconstituted or tampered with in any manner;

9. The ticket must not be counterfeit in whole or in part;

10. The ticket must have been issued by the Texas Lottery in an autho-
rized manner;

11. The ticket must not have been stolen, nor appear on any list of
omitted tickets or non-activated tickets on file at the Texas Lottery;

12. The Play Symbols, Serial Number, Retailer Validation Code and
Pack-Ticket Number must be right side up and not reversed in any man-
ner;

13. The ticket must be complete and not miscut, and have exactly 10
(ten) Play Symbols under the latex overprint on the front portion of
the ticket, exactly one Serial Number, exactly one Retailer Validation
Code, and exactly one Pack-Ticket Number on the ticket;

14. The Serial Number of an apparent winning ticket shall correspond
with the Texas Lottery’s Serial Numbers for winning tickets, and a
ticket with that Serial Number shall not have been paid previously;
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15. The ticket must not be blank or partially blank, misregistered, de-
fective or printed or produced in error;

16. Each of the 10 (ten) Play Symbols must be exactly one of those
described in Section 1.2.C of these Game Procedures.

17. Each of the 10 (ten) Play Symbols on the ticket must be printed
in the Symbol font and must correspond precisely to the artwork on
file at the Texas Lottery; the ticket Serial Numbers must be printed in
the Serial font and must correspond precisely to the artwork on file at
the Texas Lottery; and the Pack-Ticket Number must be printed in the
Pack-Ticket Number font and must correspond precisely to the artwork
on file at the Texas Lottery;

18. The display printing on the ticket must be regular in every respect
and correspond precisely to the artwork on file at the Texas Lottery;
and

19. The ticket must have been received by the Texas Lottery by appli-
cable deadlines.

B. The ticket must pass all additional validation tests provided for in
these Game Procedures, the Texas Lottery’s Rules governing the award
of prizes of the amount to be validated, and any confidential validation
and security tests of the Texas Lottery.

C. Any Instant Game ticket not passing all of the validation require-
ments is void and ineligible for any prize and shall not be paid. How-
ever, the Executive Director may, solely at the Executive Director’s
discretion, refund the retail sales price of the ticket. In the event a de-
fective ticket is purchased, the only responsibility or liability of the
Texas Lottery shall be to replace the defective ticket with another un-
played ticket in that Instant Game (or a ticket of equivalent sales price
from any other current Instant Lottery game) or refund the retail sales
price of the ticket, solely at the Executive Director’s discretion.

2.2 Programmed Game Parameters.

A. Consecutive non-winning tickets within a book will not have iden-
tical patterns.

2.3 Procedure for Claiming Prizes.

A. To claim a "TEXAS SCRATCH CASH" Instant Game prize: $1.00,
$2.00, $3.00, $5.00, $10.00, $20.00, $30.00, or $300, a claimant shall
sign the back of the ticket in the space designated on the ticket and
present the winning ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identification, make payment of the amount due the
claimant and physically void the ticket; provided that the Texas Lottery
Retailer may, but is not, in some cases, required to pay a $300 ticket. In
the event the Texas Lottery Retailer cannot verify the claim, the Texas
Lottery Retailer shall provide the claimant with a claim form and in-
struct the claimant on how to file a claim with the Texas Lottery. If the
claim is validated by the Texas Lottery, a check shall be forwarded to
the claimant in the amount due. In the event the claim is not validated,
the claim shall be denied and the claimant shall be notified promptly.
A claimant may also claim any of the above prizes under the procedure
described in Section 2.3.B and 2.3.C of these Game Procedures.

B. As an alternative method of claiming a "TEXAS SCRATCHCASH"
Instant Game prize, the claimant must sign the winning ticket, thor-
oughly complete a claim form, and mail both to: Texas Lottery Com-
mission, Post Office Box 16600, Austin, Texas 78761-6600. The risk
of sending a ticket remains with the claimant. In the event that the claim
is not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

C. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct a sufficient amount from the winnings of a person who has
been finally determined to be:

1. delinquent in the payment of a tax or other money collected by
the Comptroller, the TexasWorkforce Commission, or Texas Alcoholic
Beverage Commission;

2. delinquent in making child support payments administered or col-
lected by the Attorney General; or

3. delinquent in reimbursing the Texas Department of Human Services
for a benefit granted in error under the food stamp program or the pro-
gram of financial assistance under Chapter 31, Human Resource Code;

4. in default on a loan made under Chapter 52, Education Code; or

5. in default on a loan guaranteed under Chapter 57, Education Code

D. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the ticket presented
for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No liabil-
ity for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize of less than $600 from the "TEXAS
SCRATCH CASH" Instant Game, the Texas Lottery shall deliver to an
adult member of the minor’s family or the minor’s guardian a check or
warrant in the amount of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
more than $600 from the "TEXAS SCRATCH CASH" Instant Game,
the Texas Lottery shall deposit the amount of the prize in a custodial
bank account, with an adult member of the minor’s family or the mi-
nor’s guardian serving as custodian for the minor.

2.7 Instant Ticket Claim Period. All Instant Game prizes must be
claimed within 180 days following the end of the Instant Game. Any
prize not claimed within that period, and in the manner specified in
these Game Procedures and on the back of each ticket, shall be for-
feited.

3.0 Instant Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of
an Instant Game ticket in the space designated therefor, a ticket shall
be owned by the physical possessor of said ticket. When a signature
is placed on the back of the ticket in the space designated therefor, the
player whose signature appears in that area shall be the owner of the
ticket and shall be entitled to any prize attributable thereto. Notwith-
standing any name or names submitted on a claim form, the Executive
Director shall make payment to the player whose signature appears on
the back of the ticket in the space designated therefor. If more than
one name appears on the back of the ticket, the Executive Director will
require that one of those players whose name appears thereon be des-
ignated by such players to receive payment.
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B. The Texas Lottery shall not be responsible for lost or stolen Instant
Game tickets and shall not be required to pay on a lost or stolen Instant
Game ticket.

4.0 Number and Value of Instant Prizes. There will be approximately
1,147,500 tickets in the Instant Game No. 750. The approximate num-
ber and value of prizes in the game are as follows:

A. The actual number of tickets in the game may be increased or de-
creased at the sole discretion of the Texas Lottery.

5.0 End of the Instant Game. The Executive Director may, at any time,
announce a closing date (end date) for the Instant Game No. 750 with-
out advance notice, at which point no further tickets in that game may
be sold.

6.0 Governing Law. In purchasing an Instant Game ticket, the player
agrees to comply with, and abide by, these Game Procedures for In-
stant Game No. 750, the State Lottery Act (Texas Government Code,
Chapter 466), applicable rules adopted by the Texas Lottery pursuant
to the State Lottery Act and referenced in 16 TAC, Chapter 401, and
all final decisions of the Executive Director.
TRD-200206440
Kimberly L. Kiplin
General Counsel
Texas Lottery Commission
Filed: October 4, 2002

♦ ♦ ♦
Manufactured Housing Division
Notice of Administrative Hearing
Wednesday, October 30, 2002, 1:00 p.m.

State Office of Administrative Hearings, William P. Clements Building,
300 West 15th Street, 4th Floor

Austin, Texas

AGENDA

Administrative Hearing before an administrative law judge of the State
Office of Administrative Hearings in the matter of the complaint of the
Texas Department of Housing and Community Affairs and Prestige
Manufactured Homes, Inc. to hear alleged violations of Sections 4(f),
6(B)(b), 6(B)(d), 6(B)(e), 7(j)(3), 7(j)(5), 7(j)(6), 14(d), 14(f), 14(l),
18(b), and 19(c) of the Act and Sections 80.50(b), 80.50(d), 80.50(e),
80.119(f)(1), 80.121(a)(1)(f), 80.121(a)(2)(c), 80.131(b), 80.132(3),

and 80.204(b)(3) of the Rules. SOAH 332-03-0524. Department
MHD2002001341-ZW.

Contact: Jim R. Hicks, P.O. Box 12489, Austin, Texas 78711-2489,
(512) 475-3589, jhicks@tdhca.state.tx.us
TRD-200206521
Bobbie Hill
Executive Director
Manufactured Housing Division
Filed: October 9, 2002

♦ ♦ ♦
North Central Texas Council of Governments
Request for Proposals to Develop an Air Quality Public
Awareness Campaign for the Dallas-Fort Worth Non-attainment
Area
CONSULTANT PROPOSAL REQUEST

This request by the North Central Texas Council of Governments
(NCTCOG) for consultant services is filed under the provisions of
Government Code, Chapter 2254.

The North Central Texas Council of Governments (NCTCOG) is
requesting written proposals to develop an air quality public awareness
campaign for the Dallas-Fort Worth (DFW) non-attainment area. The
public awareness campaign will encourage public participation and
support for the transportation elements of the State Implementation
Plan (SIP) developed by the Texas Commission on Environmental
Quality (TCEQ) and NCTCOG. The SIP includes numerous strategies
that will enable the DFW area to meet federal air quality standards by
2007. Focus for this program is to support the Air Pollution Watch and
Warning Program and supporting elements. The campaign will in-
clude paid advertising, public service announcements, media relations,
special events, business community outreach, a program effectiveness
survey, and other components agreed on by the Consultant and Project
Steering Committee. The project is being funded with federal funds,
which will provide 80 percent of the total project cost. A 20 percent
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cash match will need to be secured by the Consultant from other
funding sources.

Due Date

Proposals must be submitted no later than 5 p.m. Central Daylight
Time on Friday, November 15, 2002, to Lynn Hayes, Principal Trans-
portation Planner, North Central Texas Council of Governments, 616
Six Flags Drive, Arlington, Texas 76011 or P.O. Box 5888, Arlington,
Texas 76005-5888. For copies of the Request for Proposals, contact
Roxane Roberts, (817) 695-9244.

Contract Award Procedures

The firm or individual selected to perform this study will be recom-
mended by a Project Review Committee. The PRC will use evaluation
criteria and methodology consistent with the scope of services con-
tained in the Request for Proposals. The NCTCOG Executive Board
will review the PRC’s recommendations and, if found acceptable, will
issue a contract award.

Regulations

NCTCOG, in accordance with Title VI of the Civil Rights Act of 1964,
78 Statute 252, 41 United States Code 2000d to 2000d-4; and Title 49,
Code of Federal Regulations, Department of Transportation, Subtitle
A, Office of the Secretary, Part 1, Nondiscrimination in Federally As-
sisted Programs of the Department of Transportation issued pursuant to
such act, hereby notifies all proposers that it will affirmatively assure
that in regard to any contract entered into pursuant to this advertise-
ment, disadvantaged business enterprises will be afforded full oppor-
tunity to submit proposals in response to this invitation and will not be
discriminated against on the grounds of race, color, sex, age, national
origin, or disability in consideration of an award.
TRD-200206509
R. Michael Eastland
Executive Director
North Central Texas Council of Governments
Filed: October 9, 2002

♦ ♦ ♦
Public Utility Commission of Texas
Notice of Amendment to Interconnection Agreement
On October 1, 2002, Southwestern Bell Telephone, LP d/b/a South-
western Bell Telephone Company and Florida Telephone Services,
LLC, collectively referred to as applicants, filed a joint application
for approval of amendment to an existing interconnection agreement
under Section 252(i) of the federal Telecommunications Act of 1996,
Public Law Number 104-104, 110 Statute 56, (codified as amended
in scattered sections of 15 and 47 United States Code) (FTA) and
the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supp. 2002) (PURA). The
joint application has been designated Docket Number 26717. The
joint application and the underlying interconnection agreement are
available for public inspection at the Public Utility Commission of
Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.

Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26717. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by November 1, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26717.
TRD-200206411
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 2, 2002

♦ ♦ ♦
Notice of Amendment to Interconnection Agreement
On October 1, 2002, Southwestern Bell Telephone, LP doing busi-
ness as Southwestern Bell Telephone Company and Florida Telephone
Services, LLC, collectively referred to as applicants, filed a joint ap-
plication for approval of amendment to an existing interconnection
agreement under Section 252(i) of the federal Telecommunications Act
of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supp. 2002) (PURA). The joint
application has been designated Docket Number 26718. The joint ap-
plication and the underlying interconnection agreement are available
for public inspection at the Public Utility Commission of Texas (com-
mission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.
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The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26718. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by November 1, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26718.
TRD-200206409
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 2, 2002

♦ ♦ ♦
Notice of Amendment to Interconnection Agreement
On October 4, 2002, US Cellular and Verizon Southwest, collectively
referred to as applicants, filed a joint application for approval of amend-
ment to an existing interconnection agreement under Section 252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regula-
tory Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon
1998& Supplement 2002) (PURA). The joint application has been des-
ignated Docket Number 26745. The joint application and the underly-
ing interconnection agreement are available for public inspection at the
Public Utility Commission of Texas (commission) offices in Austin,
Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26745. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by November 6, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26745.
TRD-200206457
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 7, 2002

♦ ♦ ♦
Notice of Amendment to Interconnection Agreement
On October 4, 2002, Southwestern Bell Telephone, LP doing business
as Southwestern Bell Telephone Company and Ft. Bend Long Dis-
tance d/b/a TXU Communications, collectively referred to as appli-
cants, filed a joint application for approval of amendment to an ex-
isting interconnection agreement under Section 252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2002) (PURA). The joint application has been designated Docket
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Number 26747. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the Public Utility
Commission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the amendment to the interconnection agreement. Any inter-
ested person may file written comments on the joint application by
filing 13 copies of the comments with the commission’s filing clerk.
Additionally, a copy of the comments should be served on each of the
applicants. The comments should specifically refer to Docket Number
26747. As a part of the comments, an interested person may request
that a public hearing be conducted. The comments, including any re-
quest for public hearing, shall be filed by November 6, 2002, and shall
include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26747.
TRD-200206458
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 7, 2002

♦ ♦ ♦
Notice of Application for a Certificate of Convenience and
Necessity for a Proposed Transmission Line
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application filed on September 30, 2002, for a
certificate of convenience and necessity to construct a new double-cir-
cuit 138-kV transmission line in Crane and Upton Counties, Texas.

Docket Style and Number: Joint Application of LCRA Transmission
Services Corporation and West Texas Utilities Company for a Certifi-
cate of Convenience and Necessity for a 138-kV Double-Circuit Trans-
mission Line in Crane and Upton Counties. Docket Number 26707.

The Application: LCRA Transmission Services Corporation (LCRA)
and West Texas Utilities Company (WTU) filed an application for a
certificate of convenience and necessity to build a new double-circuit
138-kV transmission line in Crane and Upton Counties, Texas. LCRA
and WTU proposed to construct a new double-circuit 138-kV trans-
mission line approximately 1.58 miles in length. LCRA proposed to
own this transmission line while WTU will operate and maintain the
facilities under a multi-year agreement. LCRA’s proposed 1.58- mile
route would exit the east side of LCRA’s Crane Substation, which is
located on private property approximately 0.79 mile northeast of the
City of Crane, and approximately 0.96 mile east of U.S. Highway 385.
From the substation, the proposed route would head southeasterly for
approximately 0.20 mile then turn eastward and continue in an easterly
direction for approximately 1.38 miles to the McElroy/N. McCamey
Cut-In. The 1.38-mile eastern segment would be located parallel to
and approximately 0.30 mile north of State Highway 329 before that
segment would intersect the cut-in point. The McElroy/N. McCamey
Cut-In would be located on the McElroy to N. McCamey 69-kV trans-
mission line, which currently connects the North McCamey Substation
to the McElroy Substation. The McElroy/N. McCamey Cut-In would
be located on private property approximately 2.27 miles east of the
northeastern limits of the City of Crane. The entire route would be
approximately 1.58 miles long and traverse the McElroy Oil Field in
eastern Crane and western Upton counties, Texas.

LCRA and WTU stated that the proposed line is one of the transmis-
sion improvements necessary to address the need for improved trans-
mission export capacity from the McCamey area. According to LCRA
and WTU, this project will 1) help to alleviate equipment overloads re-
sulting from wind generation capacity additions in the McCamey area;
and 2) reduce power export limitations out of the McCamey area, al-
lowing improved delivery of over 990 MW of renewable generation to
be delivered to Texas Consumers of electricity. The application stated
this specific transmission improvement was determined to be one of
several necessary CCNs to be filed for the purpose of moving available
wind generation.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas bymail at P. O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-
782-8477. Hearing and speech-impaired individuals with text tele-
phone (TTY) may contact the commission at (512) 936-7136 or use
Relay Texas (toll- free) 1-800-735-2989. All comments should refer-
ence Docket Number 26707.
TRD-200206416
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 3, 2002

♦ ♦ ♦
Notice of Application for a Certificate to Provide Retail
Electric Service
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas of an application on October 1, 2002, for retail elec-
tric provider (REP) certification, pursuant to § §39.101- 39.109 of the
Public Utility Regulatory Act (PURA). A summary of the application
follows.
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Docket Title and Number: Application of Liberty Power Corp. for Re-
tail Electric Provider (REP) certification, Docket Number 26721 before
the Public Utility Commission of Texas.

Applicant’s requested service area by geography includes the entire
State of Texas.

Persons wishing to comment upon the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at 1-888-
782-8477 no later than October 25, 2002. Hearing and speech-impaired
individuals with text telephone (TTY) may contact the commission at
(512) 936-7136 or toll free at 1-800-735-2989. All comments should
reference Docket Number 26721.
TRD-200206408
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 2, 2002

♦ ♦ ♦
Notice of Application for Service Provider Certificate of
Operating Authority
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission) of an application on September 30,
2002, for a service provider certificate of operating authority (SPCOA),
pursuant to § §54.151 - 54.156 of the Public Utility Regulatory Act
(PURA). A summary of the application follows.

Docket Title and Number: Application of V3 Global, Inc. for a Service
Provider Certificate of Operating Authority, Docket Number 26712 be-
fore the Public Utility Commission of Texas.

Applicant intends to provide plain old telephone service.

Applicant’s requested SPCOAgeographic area includes the Dallas/Fort
Worth exchanges currently served by Southwestern Bell Telephone and
Verizon Southwest.

Persons who wish to comment upon the action sought should contact
the Public Utility Commission of Texas by mail at P.O. Box 13326,
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free
at 1-800-782-8477 no later than October 23, 2002. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll free at 1-800-735-2989. All com-
ments should reference Docket No. 26712.
TRD-200206407
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 2, 2002

♦ ♦ ♦
Notice of Filing Pursuant to Substantive Rule §26.208
Revised notice is given to the public of Southwestern Bell Telephone
Company’s application filed with the Public Utility Commission of
Texas (commission) on September 5, 2002 to introduce the Inform 911
Service feature, a non-basic service.

Docket Title and Number: Application of Southwestern Bell Tele-
phone, L.P. doing business as Southwestern Bell Telephone Company
for Administrative Change to its Integrated Services Tariff, Section
2 and its Private Line Service Tariff, Section 6 - Primary Rate

ISDN SmartTrunk Inform 911 Service Introduction Pursuant to the
commission’s Substantive Rule §26.208. Docket Number 26599.

The Application: On September 5, 2002, Southwestern Bell Telephone
L.P. doing business as Southwestern Bell Telephone Company (SWBT)
filed an application to make an administrative change to its Integrated
Services Tariff, Section 2, Sheet 2, 2.1, 13, 16 and 16.1 and its Private
Line Service Tariff, Section 6, Index Sheet and Sheets 1 through 6.
SWBT states the filing is submitted for the introduction of the Inform
911 Service feature, a non-basic service.

On or before November 19, 2002, persons wishing to comment on this
application should contact the Public Utility Commission of Texas by
mail at P.O. Box 13326, Austin, Texas 78711-3326, or by phone at
(512) 936-7120 or toll-free at 1-888-782-8477. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission at (512) 936-7136 or toll-free 1-800-735-298. All correspon-
dence should refer to Docket Number 26599.
TRD-200206415
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 3, 2002

♦ ♦ ♦
Notice of Intent to File Pursuant to the Public Utility
Commission of Texas Substantive Rule §26.215
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission), a long run incremental cost (LRIC)
study pursuant to the commission’s Substantive Rule §26.215

Docket Title and Number. Southwestern Bell Telephone Company Ap-
plication for Approval of LRIC Study for Plexar-II Internet Protocal
(IP) Pursuant to the commission’s Substantive Rule §26.215 on Octo-
ber 10, 2002, Docket Number 26706.

Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 26706. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P. O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.
TRD-200206406
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 2, 2002

♦ ♦ ♦
Notice of Intent to File Pursuant to Public Utility Commission
of Texas Substantive Rule §26.214
Notice is given to the public of the filing with the Public Utility Com-
mission of Texas (commission), a long run incremental cost (LRIC)
study pursuant to the commission’s Substantive Rule §26.214

Docket Title and Number. Valor Telecommunications of Texas, LPAp-
plication for Approval of LRIC Study for Unpublished Directory List-
ings Pursuant to the commission’s Substantive Rule 26.214 on October
14, 2002, Docket Number 26727.
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Any party that demonstrates a justiciable interest may file with the ad-
ministrative law judge, written comments or recommendations con-
cerning the LRIC study referencing Docket Number 26727. Written
comments or recommendations should be filed no later than 45 days af-
ter the date of a sufficient study and should be filed at the Public Utility
Commission of Texas, 1701 North Congress Avenue, P. O. Box 13326,
Austin, Texas 78711-3326. You may call the Public Utility Commis-
sion Customer Protection Division at (512) 936-7120. Hearing and
speech-impaired individuals with text telephones (TTY) may contact
the commission at (512) 936-7136.
TRD-200206417
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 3, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 1, 2002, United Telephone Company of Texas, Inc. doing
business as Sprint, Central Telephone Company of Texas doing busi-
ness as Sprint, and Comm South Companies, Inc., collectively referred
to as applicants, filed a joint application for approval of interconnec-
tion agreement under Section 252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA). The
joint application has been designated Docket Number 26722. The joint
application and the underlying interconnection agreement is available
for public inspection at the commission’s offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26722. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 1, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to P.U.C. Procedural Rule
§22.202. The commission may identify issues raised by the joint ap-
plication and comments and establish a schedule for addressing those

issues, including the submission of evidence by the applicants, if nec-
essary, and briefing and oral argument. The commission may conduct
a public hearing. Interested persons who file comments are not entitled
to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26722.
TRD-200206410
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 2, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 2, 2002, Santa Rosa Telephone Cooperative, Inc. and
Texas AM-Tel I, LP, collectively referred to as applicants, filed a joint
application for approval of interconnection agreement under Section
252(i) of the federal Telecommunications Act of 1996, Public Law
Number 104-104, 110 Statute 56, (codified as amended in scattered
sections of 15 and 47 United States Code) (FTA) and the Public Utility
Regulatory Act, Texas Utilities Code Annotated, Chapters 52 and 60
(Vernon 1998 & Supplement 2002) (PURA). The joint application has
been designated Docket Number 26729. The joint application and the
underlying interconnection agreement are available for public inspec-
tion at the Public Utility Commission of Texas (commission) offices in
Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26729. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 4, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the

27 TexReg 9828 October 18, 2002 Texas Register



joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936- 7136. All correspon-
dence should refer to Docket Number 26729.
TRD-200206419
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 3, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 3, 2002, Five Area Telephone Cooperative, Inc. and
Sprint Spectrum doing business as Sprint PCS, collectively referred to
as applicants, filed a joint application for approval of interconnection
agreement under Section 252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA).
The joint application has been designated Docket Number 26740.
The joint application and the underlying interconnection agreement
is available for public inspection at the Public Utility Commission of
Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26740. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 5, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings

concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26740.
TRD-200206453
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 7, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 3, 2002, Alenco Communications, Inc. doing business as
ACI and Sprint Spectrum doing business as Sprint PCS, collectively
referred to as applicants, filed a joint application for approval of in-
terconnection agreement under Section 252(i) of the federal Telecom-
munications Act of 1996, Public Law Number 104-104, 110 Statute
56, (codified as amended in scattered sections of 15 and 47 United
States Code) (FTA) and the Public Utility Regulatory Act, Texas Utili-
ties Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supplement
2002) (PURA). The joint application has been designated Docket Num-
ber 26741. The joint application and the underlying interconnection
agreement is available for public inspection at the Public Utility Com-
mission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26741. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 5, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.
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After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26741.
TRD-200206454
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 7, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 4, 2002, Choice Wireless, LC and Verizon Southwest, col-
lectively referred to as applicants, filed a joint application for approval
of an interconnection agreement under Section 252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2002) (PURA). The joint application has been designated Docket
Number 26744. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the Public Utility
Commission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26744. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 6, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477 . Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26744.
TRD-200206456
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 7, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 4, 2002, Southwestern Bell Telephone, LP doing busi-
ness as Southwestern Bell Telephone Company and Metrocall, Inc.,
collectively referred to as applicants, filed a joint application for ap-
proval of interconnection agreement under Section 252(i) of the fed-
eral Telecommunications Act of 1996, Public Law Number 104-104,
110 Statute 56, (codified as amended in scattered sections of 15 and
47 United States Code) (FTA) and the Public Utility Regulatory Act,
Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 &
Supplement 2002) (PURA). The joint application has been designated
Docket Number 26746. The joint application and the underlying inter-
connection agreement are available for public inspection at the Public
Utility Commission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26746. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 6, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and
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3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477 . Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26746.
TRD-200206459
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 7, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 7, 2002, Florida Telephone Services, LLC and Verizon
Southwest, collectively referred to as applicants, filed a joint applica-
tion for approval of interconnection agreement under Section 252(i)
of the federal Telecommunications Act of 1996, Public Law Number
104-104, 110 Statute 56, (codified as amended in scattered sections of
15 and 47 United States Code) (FTA) and the Public Utility Regulatory
Act, Texas Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998
& Supplement 2002) (PURA). The joint application has been desig-
nated Docket Number 26751. The joint application and the underlying
interconnection agreement is available for public inspection at the Pub-
lic Utility Commission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26751. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 7, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477 . Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26751.
TRD-200206487
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 8, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 4, 2002, Choice Wireless, LC and Verizon Southwest, col-
lectively referred to as applicants, filed a joint application for approval
of an interconnection agreement under Section 252(i) of the federal
Telecommunications Act of 1996, Public Law Number 104-104, 110
Statute 56, (codified as amended in scattered sections of 15 and 47
United States Code) (FTA) and the Public Utility Regulatory Act, Texas
Utilities Code Annotated, Chapters 52 and 60 (Vernon 1998 & Supple-
ment 2002) (PURA). The joint application has been designated Docket
Number 26752. The joint application and the underlying interconnec-
tion agreement are available for public inspection at the Public Utility
Commission of Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26752. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 7, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and
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3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477 . Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26752.
TRD-200206488
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 8, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 7, 2002, Cumby Telephone Cooperative, Inc. and Sprint
Spectrum doing business as Sprint PCS, collectively referred to as
applicants, filed a joint application for approval of interconnection
agreement under Section 252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA).
The joint application has been designated Docket Number 26753.
The joint application and the underlying interconnection agreement
is available for public inspection at the Public Utility Commission of
Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26753. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 7, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or

b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888- 782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26753.
TRD-200206489
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 8, 2002

♦ ♦ ♦
Notice of Interconnection Agreement
On October 7, 2002, Peoples Telephone Cooperative, Inc. and Sprint
Spectrum doing business as Sprint PCS, collectively referred to as
applicants, filed a joint application for approval of interconnection
agreement under Section 252(i) of the federal Telecommunications
Act of 1996, Public Law Number 104-104, 110 Statute 56, (codified as
amended in scattered sections of 15 and 47 United States Code) (FTA)
and the Public Utility Regulatory Act, Texas Utilities Code Annotated,
Chapters 52 and 60 (Vernon 1998 & Supplement 2002) (PURA).
The joint application has been designated Docket Number 26754.
The joint application and the underlying interconnection agreement
is available for public inspection at the Public Utility Commission of
Texas (commission) offices in Austin, Texas.

The commission must act to approve the interconnection agreement
within 35 days after it is submitted by the parties.

The commission finds that additional public comment should be al-
lowed before the commission issues a final decision approving or re-
jecting the interconnection agreement. Any interested person may file
written comments on the joint application by filing 13 copies of the
comments with the commission’s filing clerk. Additionally, a copy of
the comments should be served on each of the applicants. The com-
ments should specifically refer to Docket Number 26754. As a part of
the comments, an interested person may request that a public hearing
be conducted. The comments, including any request for public hear-
ing, shall be filed by November 7, 2002, and shall include:

1) a detailed statement of the person’s interests in the agreement, in-
cluding a description of how approval of the agreement may adversely
affect those interests;

2) specific allegations that the agreement, or some portion thereof:

a) discriminates against a telecommunications carrier that is not a party
to the agreement; or
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b) is not consistent with the public interest, convenience, and necessity;
or

c) is not consistent with other requirements of state law; and

3) the specific facts upon which the allegations are based.

After reviewing any comments, the commission will issue a notice of
approval, denial, or determine whether to conduct further proceedings
concerning the joint application. The commission shall have the au-
thority given to a presiding officer pursuant to the commission’s Proce-
dural Rule §22.202. The commission may identify issues raised by the
joint application and comments and establish a schedule for addressing
those issues, including the submission of evidence by the applicants, if
necessary, and briefing and oral argument. The commission may con-
duct a public hearing. Interested persons who file comments are not
entitled to participate as intervenors in the public hearing.

Persons with questions about this action, or who wish to comment on
the joint application should contact the Public Utility Commission of
Texas, 1701 North Congress Avenue, P. O. Box 13326, Austin, Texas
78711-3326, or by phone at (512) 936-7120 or toll-free at 1-888-782-
8477. Hearing and speech-impaired individuals with text telephones
(TTY) may contact the commission at (512) 936-7136. All correspon-
dence should refer to Docket Number 26754.
TRD-200206486
Rhonda Dempsey
Rules Coordinator
Public Utility Commission of Texas
Filed: October 8, 2002

♦ ♦ ♦
Stephen F. Austin State University
Notice of Extension of Consulting Services Contract
In compliance with the provisions of Chapter 2254, Subchapter B,
Texas Government Code, Stephen F. Austin State University furnishes
this notice of extension of the University’s contract with consultant Na-
tional Environmental Strategies, Inc., 2600 Virginia Avenue, NW, Suite
550, Washington, DC 20037. The original contract award was pub-
lished in the September 7, 2001, issue of the Texas Register, Volume
26 Number 36 TexReg Pages 6803-7008. The original contract was in
the sum of $90,000 plus expenses. The contract will be extended, on
a month to month basis, through December 31, 2002, at an additional
sum of $7,500 per month, or $30,000 total, plus expenses. There is a
possibility that the contract may be renewed in January, 2003 for the
period ending December 31, 2003. The potential renewal sum would
be $90,000 for the year, plus expenses.

No documents, films, recording, or reports of intangible results will
be required to be presented by the outside consultant. Services are
provided on an as-needed basis.

For further information, please call (936) 468-4305.
TRD-200206428
R. Yvette Clark
General Counsel
Stephen F. Austin State University
Filed: October 3, 2002

♦ ♦ ♦
Texas A&M University, Board of Regents
Notice of Sale of Oil, Gas and Sulphur Lease

The Board of Regents of The Texas A&MUniversity System, pursuant
to provisions of V.T.C.A., Education Code, Chapter 85, as amended,
and subject to all rules and regulations promulgated by the Board of Re-
gents, offers for sale at public auction in Room 524, System Real Estate
Office, The Texas A&M University System, John B. Connally Build-
ing, 301 Tarrow Drive, College Station, Texas, at 10:00 a.m., Wednes-
day, October 16. 2002, an oil, gas and sulphur lease on the following
described land inKleberg County, Texas. The property offered for lease
contains 225.4 mineral acres, more or less, of land and more particu-
larly described as follows:

Being a 225.4 acres, more or less, and described as Farm Lots Num-
ber 28, 29 and 30, in Farm Block 20 of the Kleberg Town & Improve-
ment Company’s Subdivision of the Suburbs of Escandido District, and
Farm Lots Number 4 and 5, in Farm Block 1, King Addition of Kleberg
County, Texas.

The minimum lease terms are as follows:

(1) Bonus: $150.00 per net mineral acre

(2) Royalty: 25%

(3) Delay Rental: $10.00 per net mineral acre.

(4) Primary term: Three years

(5) Commitment to Drill: Within first year

(6) Continuous Drilling Commitment: 120 days

(7) Net Mineral Acres: 225.4 (More or Less)

Highest bidder shall pay to the Board of Regents on the day of the sale
25% of the bonus bid, and the balance of the bid shall be paid to Board
within 24 hours after notification that the bid has been accepted. All
payments shall be in cash, certified check, or cashier’s check as the
Board may direct. Failure to pay the balance of the amount bid will
result in the forfeiture of the 25% bonus paid to the Board. The Board
of Regents of The Texas A&M University System, RESERVES THE
RIGHT TO REJECT ANY AND ALL BIDS. The successful bidder
will be required to pay all advertising expenses.

Further inquiries concerning oil, gas and sulphur leases on System land
should be directed to:

Dan K. Buchly

Assistant Vice Chancellor and Director of Real Estate

System Real Estate Office

The Texas A&M University System

John B. Connally Building, Suite 519

361 Tarrow Drive

College Station, Texas 77840-7896

(979) 458-6350
TRD-200206430
Vickie Burt Spillers
Executive Secretary to the Board
Texas A&M University, Board of Regents
Filed: October 4, 2002

♦ ♦ ♦
Texas Department of Transportation
Public Notice - Texas Transportation Plan Update
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The Texas Department of Transportation (TxDOT) is updating the
Texas Transportation Plan, including a rail system plan as a compo-
nent. In accordance with Transportation Code, §201.601, the Texas
Transportation Plan is a statewide plan that will include elements such
as:

Highways and turnpikes

Aviation

Mass Transportation

Railroads

Water traffic

Statewide public meetings will be held October 28, 2002, through
November 21, 2002, from 3:00 p.m. - 8:00 p.m. in the following cities
and locations:

10/28/02: El Paso - TxDOT District Office Conference Room

10/28/02: Amarillo - TxDOT District Office Conference Room

10/29/02: Midland/Odessa - Permian Basin Metropolitan Planning
Organization Office

10/29/02: Lubbock - TxDOT District Office Conference Room

11/04/02: Corpus Christi - TBA - contact Michelle Conkle for infor-
mation

11/07/02: Laredo - TxDOT District Office Conference Room

11/07/02: Bryan/College Station - Brazos Center

11/12/02: San Antonio - TxDOT District Office Conference Room

11/12/02: Weslaco - Best Western Palm Aire

11/14/02: Austin - TxDOT District Office Conference Room

11/14/02: Arlington - Elzie Odom Recreation Center

11/18/02: San Angelo - TxDOT District Office Conference Room

11/18/02: Houston - TxDOT District Office Conference Room

11/19/02: Abilene - TxDOT District Office Conference Room

11/19/02: Beaumont - TxDOT District Office Conference Room

11/21/02: Tyler - TxDOT District Office Conference Room

11/21/02: Lufkin - TBA - contact Michelle Conkle for information

Public input will help TxDOT evaluate and refine the data collected
thus far for the Texas Transportation Plan update. Citizens of Texas
need to join TxDOT at the public meeting held in their area to express
comments on the goals and objectives in this important plan that will
have a long ranging impact on transportation options in Texas.

For further information, contact Michelle Conkle, TxDOT Transporta-
tion Planning and Programming Division, at (512) 486-5023.
TRD-200206462
Bob Jackson
Deputy General Counsel
Texas Department of Transportation
Filed: October 8, 2002

♦ ♦ ♦
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How to Use the Texas Register
Information Available: The 13 sections of the Texas

Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Secretary of State - opinions based on the election laws.
Texas Ethics Commission - summaries of requests for

opinions and opinions.
Emergency Rules- sections adopted by state agencies on

an emergency basis.
Proposed Rules - sections proposed for adoption.
Withdrawn Rules - sections withdrawn by state agencies

from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication
date.

Adopted Rules - sections adopted following a 30-day
public comment period.

Texas Department of Insurance Exempt Filings -
notices of actions taken by the Texas Department of Insurance
pursuant to Chapter 5, Subchapter L of the Insurance Code.

Texas Department of Banking - opinions and exempt
rules filed by the Texas Department of Banking.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.
In Addition - miscellaneous information required to be

published by statute or provided as a public service.
Review of Agency Rules - notices of state agency rules

review.
Specific explanation on the contents of each section can be

found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document
appears, the words “TexReg” and the beginning page number
on which that document was published. For example, a
document published on page 2402 of Volume 26 (2001) is cited
as follows: 26 TexReg 2402.

In order that readers may cite material more easily, page
numbers are now written as citations. Example: on page 2 in
the lower-left hand corner of the page, would be written “26
TexReg 2 issue date,” while on the opposite page, page 3, in
the lower right-hand corner, would be written “issue date 26
TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at
the Texas Register office, Room 245, James Earl Rudder
Building, 1019 Brazos, Austin. Material can be found using
Texas Register indexes, the Texas Administrative Code,
section numbers, or TRD number.

Both the Texas Register and the Texas Administrative
Code are available online through the Internet. The address is:
http://www.sos.state.tx.us. The Register is available in an .html
version as well as a .pdf (portable document format) version
through the Internet. For subscription information, see the back

cover or call the Texas Register at (800) 226-7199.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation

of all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted
by an agency on an interim basis, are not codified within the
TAC.

The TAC volumes are arranged into Titles (using Arabic
numerals) and Parts (using Roman numerals). The Titles are
broad subject categories into which the agencies are grouped as
a matter of convenience. Each Part represents an individual
state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac. The following
companies also provide complete copies of the TAC: Lexis-
Nexis (1-800-356-6548), and West Publishing Company (1-
800-328-9352).

The Titles of the TAC, and their respective Title numbers
are:
1. Administration
4. Agriculture
7. Banking and Securities
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
22. Examining Boards
25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation 1
TAC §27.15:

1 indicates the title under which the agency appears in the
Texas Administrative Code; TAC stands for the Texas
Administrative Code; §27.15 is the section number of the rule
(27 indicates that the section is under Chapter 27 of Title 1; 15
represents the individual section within the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC Titles
Affected. The table is published cumulatively in the blue-cover
quarterly indexes to the Texas Register (January 19, April 13,
July 13, and October 12, 2001). If a rule has changed during the
time period covered by the table, the rule’s TAC number will
be printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Department of Human Services
40 TAC §3.704..............950, 1820
The Table of TAC Titles Affected is cumulative for each

volume of the Texas Register (calendar year).



Texas Register
Services

TheTexas Registeroffers the following services. Please check the appropriate box (or boxes).

Texas Natural Resource Conservation Commission, Title 30
❑ Chapter 285 $25 ❑ update service $25/year(On-Site Wastewater Treatment)
❑ Chapter 290$25 ❑ update service $25/year(Water Hygiene)
❑ Chapter 330$50 ❑ update service $25/year(Municipal Solid Waste)
❑ Chapter 334 $40 ❑ update service $25/year(Underground/Aboveground Storage Tanks)
❑ Chapter 335 $30 ❑ update service $25/year(Industrial Solid Waste/Municipal

 Hazardous Waste)
Update service should be in❑ printed format❑ 3 1/2” diskette

Texas Workers Compensation Commission, Title 28
❑ Update service $25/year

Texas Register Phone Numbers (800) 226-7199
Documents (512) 463-5561
Circulation (512) 463-5575
Marketing (512) 305-9623
Texas Administrative Code (512) 463-5565

Inf ormation For Other Divisions of the Secretary of State’s Office
Executive Offices (512) 463-5701
Corporations/

Copies and Certifications (512) 463-5578
Direct Access (512) 475-2755
Information (512) 463-5555
Legal Staff (512) 463-5586
Name Availability (512) 463-5555
Trademarks (512) 463-5576

Elections
Information (512) 463-5650

Statutory Documents
Legislation (512) 463-0872
Notary Public (512) 463-5705

Uniform Commercial Code
Information (512) 475-2700
Financing Statements (512) 475-2703
Financing Statement Changes (512) 475-2704
UCC Lien Searches/Certificates (512) 475-2705



Please use this form to order a subscription to the Texas Register, to order a back issue, or to indicate a
change of address. Please specify the exact dates and quantities of the back issues required. You may use
your VISA or Mastercard. All purchases made by credit card will be subject to an additional 2.1% service
charge. Return this form to the Texas Register, P.O. Box 13824, Austin, Texas 78711-3824. For more
information, please call (800) 226-7199.

□ Change of Address
(Please fill out information below)

□ Paper Subscription
□ One Year $200 □ First Class Mail $300

□ Back Issue ($10 per copy)
_______ Quantity

Volume ________, Issue #_______.
(Prepayment required for back issues)

NAME_____________________________________________________________________

ORGANIZATION ___________________________________________________________

ADDRESS _________________________________________________________________

CITY, STATE, ZIP __________________________________________________________

PHONE NUMBER __________________________________________________________

FAX NUMBER _____________________________________________________________

Customer ID Number/Subscription Number _______________________________________
 (Number for change of address only)

Payment Enclosed via □ Check □ Money Order
Mastercard/VISA Number ____________________________________________
Expiration Date _____/_____ Signature ________________________________

Please make checks payable to the Secretary of State. Subscription fees are not refundable.
Do not use this form to renew subscriptions.

Visit our home on the internet at http://www.sos.state.tx.us.

_______________________________________
_______________________________________

Periodical Postage
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Austin, Texas
and additional entry offices
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