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Proclamation 41-3627
TO ALL TO WHOM THESE PRESENTS SHALL COME:

Pursuant to Article IV, Section 14, of the Texas Constitution, I, Greg
Abbott, Governor of Texas, do hereby disapprove of and veto Senate
Bill No. 1804 as passed by the Eighty-Sixth Texas Legislature, Regular
Session, because of the following objections:

Senate Bill 1804 was a laudable effort to address domestic violence,
until someone slipped in an ill-considered giveaway to a radioactive
waste disposal facility. Unfortunately, the bill author's good idea about
domestic violence has been dragged down by a bad idea about radioac-
tive waste.

Since the Eighty-Sixth Texas Legislature, Regular Session, by its ad-
journment has prevented the return of this bill, I am filing these objec-
tions in the office of the Secretary of State and giving notice thereof
by this public proclamation according to the aforementioned constitu-
tional provision.

IN TESTIMONY WHEREOF, I have signed my name officially and
caused the Seal of the State to be affixed hereto at Austin, this 5th day
of June, 2019.

Greg Abbott, Governor
TRD-201901706

¢ ¢ ¢
Proclamation 41-3628
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, GREG ABBOTT, Governor of the State of Texas, is-
sued a disaster proclamation on August 23, 2017, certifying that Hur-
ricane Harvey posed a threat of imminent disaster for Aransas, Austin,
Bee, Brazoria, Calhoun, Chambers, Colorado, DeWitt, Fayette, Fort
Bend, Galveston, Goliad, Gonzales, Harris, Jackson, Jefferson, Jim
Wells, Karnes, Kleberg, Lavaca, Liberty, Live Oak, Matagorda, Nue-
ces, Refugio, San Patricio, Victoria, Waller, Wharton and Wilson coun-
ties; and

WHEREAS, the disaster proclamation of August 23, 2017, was subse-
quently amended on August 26, August 27, August 28 and September

14 to add the following counties to the disaster proclamation: Angelina,
Atascosa, Bastrop, Bexar, Brazos, Burleson, Caldwell, Cameron, Co-
mal, Grimes, Guadalupe, Hardin, Jasper, Kerr, Lee, Leon, Madison,
Milam, Montgomery, Newton, Orange, Polk, Sabine, San Augustine,
San Jacinto, Trinity, Tyler, Walker, Washington and Willacy; and

WHEREAS, on September 20, 2017, and in each subsequent month
effective through today, I issued proclamations renewing the disaster
declaration for all counties listed above; and

WHEREAS, due to the catastrophic damage caused by Hurricane Har-
vey, a state of disaster continues to exist in those same counties;

NOW, THEREFORE, in accordance with the authority vested in me by
Section 418.014 of the Texas Government Code, I do hereby renew the
disaster proclamation for the 60 counties listed above.

Pursuant to Section 418.017 of the code, I authorize the use of all avail-
able resources of state government and of political subdivisions that are
reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the code, any regulatory statute pre-
scribing the procedures for conduct of state business or any order or
rule of a state agency that would in any way prevent, hinder or delay
necessary action in coping with this disaster shall be suspended upon
written approval of the Office of the Governor. However, to the ex-
tent that the enforcement of any state statute or administrative rule re-
garding contracting or procurement would impede any state agency's
emergency response that is necessary to protect life or property threat-
ened by this declared disaster, I hereby authorize the suspension of such
statutes and rules for the duration of this declared disaster.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 6th day of June, 2019.

Greg Abbott, Governor
TRD-201901707

¢ ¢ ¢
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Requests for Opinions

RQ-0290-KP

Requestor:

Ms. Terri Sellars

Wood County Auditor

P.O. Box 389

Quitman, Texas 75783-0389

Re: Payment of a district attorney pro tem (RQ-0290-KP)
Briefs requested by July 8, 2019

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.

TRD-201901746

Ryan L. Bangert

Deputy Attorney General for Legal Counsel
Office of the Attorney General

Filed: June 11, 2019

L4 ¢ 4
Opinions
Opinion No. KP-0255
Mr. Mark Wolfe
Executive Director
Texas Historical Commission
Post Office Box 12276
Austin, Texas 78711-2276

Re: Authority of the Historical Commission to permit the destructive
testing of human remains for research purposes, including for the pur-
pose of obtaining DNA samples adequate to enable the identification
of genetically related descendants (RQ-0259-KP)

SUMMARY

A court would likely conclude that the Historical Commission is autho-
rized to permit the destructive testing of human remains for research

purposes, including the purpose of obtaining DNA samples adequate
to enable the identification of genetically related descendants pursuant
to the Commission's authority in Government Code chapter 442, Nat-
ural Resources Code chapter 191, and Health and Safety Code chapter
711.

Opinion No. KP-0256

The Honorable B. D. Griffin
Montgomery County Attorney
501 North Thompson, Suite 300
Conroe, Texas 77301

Re: Use of funds collected from claims on subdivision road and
drainage bonds required under Local Government Code subsection
232.003(7) (RQ-0260-KP)

SUMMARY

Sections 232.003, 232.0031, and 232.004 of the Local Government
Code authorize a county to use proceeds from a subdivision bond re-
quired by section 232.003 to ensure a public or private road is con-
structed to standards adopted by the county for subdivision roads. A
court would likely conclude that a county's expenditure of such bond
proceeds, without more, does not constitute acceptance of the roads
into the county's system of roads or otherwise obligate the county to
maintain the roads.

A county may expend construction bond proceeds on subdivision
drainage facilities that are not part of a road right-of-way, provided
that the facilities are for stormwater runoff management or storm
drainage coordination as authorized under Local Government Code
subsection 232.003(8).

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-201901745

Ryan L. Bangert

Deputy Attorney General for Legal Counsel

Office of the Attorney General

Filed: June 11, 2019

¢ ¢ ¢
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Texas Ethics Commission
Advisory Opinion Request - Self Proposed

Regarding the reporting of certain expenditures made for the placement
of Internet political advertising. (SP-17)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

Issued in Austin, Texas, on June 12, 2019.
TRD-201901747

lan Steusloff

Interim Executive Director/General Counsel

Texas Ethics Commission
Filed: June 11, 2019

¢ ¢ ¢
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TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 19. QUARANTINES AND
NOXIOUS AND INVASIVE PLANTS
SUBCHAPTER X. CITRUS GREENING
QUARANTINE

4 TAC §19.616

The Texas Department of Agriculture (the Department) repeals
Title 4, Part 1, Chapter 19, Subchapter X, §19.616, and adopts
new §19.616 on an emergency basis. The Department takes
this action to update the quarantined areas under threat of citrus
greening disease to include Kenedy, Kleberg, and Webb coun-
ties. The emergency action is necessary in order to prevent dev-
astation to local residential citrus and commercial citrus in the
Texas Citrus Zone, through the spread of citrus greening as a
result of infestations found in the counties. The emergency ac-
tion is taken to expand the quarantine area, as required under
the directive of United States Department of Agriculture, Animal
and Plant Health Inspection Service, Plant Protection and Quar-
antine program (USDA-APHIS-PPQ).

On August 14, 2018, leaf samples were collected from a sour
orange tree, Citrus aurantium, at a residence in Sarita, Kenedy
County, Texas. The sample was confirmed positive for Candi-
datus Liberibacter asiaticus (CLas), the causal agent for citrus
greening disease, on August 15, 2018, by the USDA-APHIS-
PPQ Center for Plant Health Science & Technology (CPHST).
On November 30, 2018, leaf samples were collected from a
grapefruit tree, Citrus paradisi, at a residence in Laredo, Webb
County, Texas. The sample was confirmed positive for Candi-
datus Liberibacter asiaticus (CLas), the causal agent for citrus
greening disease, on December 14, 2018, by the USDA-APHIS-
PPQ-CPHST. On February 25, 2019, leaf samples were col-
lected from a lemon tree, Citrus limon, at a residence in Ricardo,
Kleberg County, Texas. The sample was confirmed positive for
Candidatus Liberibacter asiaticus (CLas), the causal agent for
citrus greening disease, on February 28, 2019, by the USDA-
APHIS-PPQ-CPHST.

The Department takes this emergency action to reduce the risk
of spreading citrus greening to commercial citrus groves, citrus
plant production nurseries, and residential citrus in non-infected
areas of Texas and other states. The Department has deter-
mined that without the adoption of the emergency rule to ex-
pand the quarantined area, the citrus industry is threatened by
the spread of citrus greening. The emergency rule is necessary
to protect vital citrus fruit and nursery production, as well as resi-

dential citrus in Texas and other citrus producing states, by com-
batting the spread of citrus greening. Residents and visitors of
the quarantined area should be aware of the disease and may
help combat it by contacting the Department, Texas A&M Univer-
sity AgriLife Extension, Texas A&M University-Kingsville Citrus
Center, USDA, or the Texas Citrus Pest and Disease Manage-
ment Corporation for more information.

The adoption is made on an emergency basis pursuant to Texas
Agriculture Code, §71.004, which authorizes the Department to
establish emergency quarantines; §71.007, which authorizes the
Department to adopt rules as necessary to protect agricultural
and horticultural interests, including rules to provide for specific
treatment of a grove or orchard or of infested or infected plants,
plant products, or substances; and §12.020, which authorizes
the Department to assess administrative penalties for violations
of Chapter 71 of the Texas Agriculture Code.

The code affected by the adoption is the Texas Agriculture Code,
Chapters 12 and 71.

$§19.616. Infested Geographical Areas Subject to the Quarantine.

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal
authority to adopt.

Filed with the Office of the Secretary of State on June 5, 2019.

TRD-201901700

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Effective date: June 5, 2019

Expiration date: October 2, 2019

For further information, please call: (512) 463-4075

+ ¢ 3
4 TAC §19.616

The adoption is made on an emergency basis pursuant to Texas
Agriculture Code, §71.004, which authorizes the Department to
establish emergency quarantines; §71.007, which authorizes the
Department to adopt rules as necessary to protect agricultural
and horticultural interests, including rules to provide for specific
treatment of a grove or orchard or of infested or infected plants,
plant products, or substances; and §12.020, which authorizes
the Department to assess administrative penalties for violations
of Chapter 71 of the Texas Agriculture Code.

The code affected by the adoption is the Texas Agriculture Code,
Chapters 12 and 71.

§19.616. Quarantined Areas.

(a) Quarantined areas.

EMERGENCY RULES June 21, 2019 44 TexReg 3043



(1) Quarantined areas are locations within this state in
which the dangerous plant disease is currently found, from which
dissemination of the disease is to be prevented, and within which the
disease is to be managed or eradicated.

(2) Quarantined areas include:
(A) Coastal Bend Quarantined Area: Kleberg County;

(C) Valley Quarantined Area: Hidalgo and Kenedy
Counties; and

(D) Webb County.

(b) A map of currently quarantined areas is available on the
Department's website at TexasAgriculture.gov.

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal
authority to adopt.

Filed with the Office of the Secretary of State on June 5, 2019.

TRD-201901701

Jessica Escobar

Assistant General Counsel

Texas Department of Agriculture

Effective date: June 5, 2019

Expiration date: October 2, 2019

For further information, please call: (512) 463-4075

¢ ¢ ¢
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TITLE 1. ADMINISTRATION

PART 7. STATE OFFICE OF
ADMINISTRATIVE HEARINGS

CHAPTER 155. RULES OF PROCEDURE
SUBCHAPTER C. FILING AND SERVICE OF
DOCUMENTS

1 TAC §155.101, §155.105

Preamble to Proposed Rules

The State Office of Administrative Hearings (SOAH) proposes
amendments to §155.101 and §155.105 of Texas Administrative
Code, Title 1, Part 7, Chapter 155, Rules of Procedure, Sub-
chapter C, concerning Filing and Service of Documents.

Explanation of Proposed Rules

The Texas Supreme Court mandated the implementation of
electronic filing (e-filing) for all civil cases starting in 2012 and
continuing through 2016. According to a 2016 report by the
Legislative Budget Board, the benefits cited from the mandated
use of e-filing include quicker court access to electronic doc-
uments, reduced storage costs for court clerks, and reduced
printing and mailing costs for attorneys and litigants. Today,
nearly all civil and criminal courts in the Texas judicial system
have implemented the use of e-filing services available through
the Office of Court Administration (OCA).

SOAH was created to serve as an independent forum for the con-
duct of adjudicative hearings in contested cases under Chapter
2001 of the Texas Government Code. Although SOAH is an ex-
ecutive branch agency, SOAH and its administrative law judges
serve an adjudicatory function, and practice at SOAH conforms
to many of the same rules of procedure common to the judiciary.
Although SOAH is not required to adopt the Supreme Court's
e-filing mandate, Texas Government Code, §2003.055 imposes
a statutory obligation on SOAH to promote the effective use of
technology in performing its functions. SOAH further recognizes
the inherent efficiencies and cost-savings to be gained through
the adoption of the state's approved e-filing technology.

The purpose of the proposed rule amendments is to modify
procedural requirements for the filing and service of documents
in administrative proceedings at SOAH in order to facilitate the
planned implementation of OCA's e-filing technology. Once
e-filing is fully-implemented at SOAH, the filing and service of
pleadings and other documents for administrative proceedings
will generally conform to e-filing practices used by the judicial
court system. SOAH's current plan is to implement e-filing
by August 2019. The proposed rule amendments affect only
§155.101 and §155.105 of SOAH's Rules of Procedure.

The proposed amendments to §155.101 regarding filing docu-
ments at SOAH will replace specific references to SOAH's "Case
Information System" or "CIS" with general references to the use
of electronic filing. The amendments also provide that SOAH
may require parties to electronically file documents through the
electronic filing manager established by the OCA in accordance
with applicable technology standards. Other amendments to
§155.101 include changes necessary to conform SOAH's filing
rule with Rule 21 of the Texas Rules of Civil Procedure (TRCP)
regarding the time of filing, and the procedure for addressing
technological failures of the e-filing system. Filing procedures for
unrepresented parties who are unable to electronically file docu-
ments are amended only to clarify certain aspects of the current
procedure. No changes are proposed at this time to the current
filing requirements associated with cases referred by the Public
Utility Commission and the Texas Commission on Environmen-
tal Quality.

The proposed amendments to §155.105 regarding the service
of documents filed at SOAH will incorporate by reference the
methods of service authorized by Rule 21a of the TRCP. Once
e-filing is implemented at SOAH, parties will serve electronically
filed documents through OCA's electronic filing manager in com-
pliance with TRCP Rule 21a(a)(1). Other amendments are pro-
posed to update references to the authorized methods of service
with respect to the presumed time of receipt of service. Lastly,
§155.105(c) regarding email service of SOAH-issued documents
is amended to provide that once e-filing is implemented, SOAH
may discontinue the use of its current email service and replace
that service with the use of the e-filing system.

The proposed amendments to SOAH's procedures regarding fil-
ing and service are generally consistent with Rules 21 and 21a
of the Texas Rules of Civil Procedure. No other rules are pro-
posed under the Chapter at this time.

Fiscal Note

Public Benefit. Kristofer S. Monson, Chief Administrative Law
Judge for SOAH, has determined for the first five-year period
the proposed rule is in effect, there will be a benefit to the gen-
eral public, state agencies, attorneys, and parties appearing at
SOAH because the proposed rule will provide improved access
to documents filed at SOAH, reduce costs associated with ser-
vice of process, and reduce overall costs for storage, printing,
and mailing of documents required for administrative hearings.

Probable Economic Costs. Chief Judge Monson, has deter-
mined that for the first five-year period the proposed rule is in ef-
fect, there will be no additional estimated cost, reduction in costs,
or loss or increase in revenue to the state or local governments
as a result of the proposed rules regarding the filing and ser-
vice of documents in SOAH proceedings. Although some state
agencies could incur transactional costs of obtaining access to
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an e-filing service provider approved by the OCA, OCA's website
at https://www.efiletexas.gov/service-providers.htm provides ac-
cess to multiple service providers who offer e-filing services at
no cost. Any costs are also anticipated to be off-set by cost-sav-
ings and efficiencies associated with the use of e-filing. Addi-
tionally, Chief Judge Monson has determined that the proposed
rule does not have foreseeable implications relating to the costs
or revenues of state or local government, as no fees would be
charged by SOAH for the use of e-filing.

Fiscal Impact on Small Businesses, Micro-Businesses, and Ru-
ral Communities. There will be no adverse effect on small busi-
nesses, micro-businesses, or rural communities as a result of
the proposed rule. Because the agency has determined that the
proposed rule will have no adverse economic effects on small
businesses, micro-businesses, or rural communities, prepara-
tion of an Economic Impact Statement and Regulatory Analysis,
as provided in Government Code §2006.002, is not required.

Local Employment Impact Statement. Chief Judge Monson has
determined that the proposed rule will not affect the local econ-
omy so the agency is not required to prepare a local employment
impact statement under Government Code §2001.022.

Government Growth Impact Statement. Pursuant to Govern-
ment Code §2001.0221, the agency provides the following Gov-
ernment Growth Impact Statement for the proposed rule. For the
first five years the proposed rule will be in effect, the agency has
determined the following:

(1) The proposed rule does not create or eliminate a government
program.

(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed rule does not require an
increase or decrease in future legislative appropriations to the
agency.

(4) The proposed rule does not require an increase or decrease
in fees paid to the agency.

(5) The proposed rule does not create a new regulation.

(6) The proposed rule does not expand, limit, or repeal existing
regulations.

(7) The proposed rule does not increase the number of individu-
als subject to the rule's applicability.

(8) The proposed rule does not positively or adversely affect this
state's economy.

Takings Impact Assessment. Chief Judge Monson has deter-
mined that the proposed rule will not affect private real property
interests; therefore, SOAH is not required to prepare a takings
impact assessment under Government Code §2007.043.

Submission of Comments

Written comments on the proposed rules may be submitted
to Angela Pardo, State Office of Administrative Hearings,
P.O. Box 13025, Austin, Texas 78711-3025 or by email to:
SOAHPI@soah.texas.gov with the subject line "E-Filing Rules."
The deadline for receipt of comments is 5:00 p.m. on July 22,
2019. All requests for a public hearing on the proposed rules,
submitted under the Administrative Procedure Act, must be
received by the State Office of Administrative Hearings no more

than fifteen (15) days after the notice of proposed rules have
been published in the Texas Register.

Statutory Authority

The rules are proposed under: (i) Texas Government Code,
§2003.050, which provides that the Chief Administrative Law
Judge shall adopt rules that govern procedures that relate to
hearings conducted by SOAH; (ii) Texas Government Code,
§2003.055, which provides that the Chief Administrative Law
Judge shall develop and implement the effective use of techno-
logical solutions to improve the agency's ability to perform its
functions; and (iii) Texas Government Code, §2001.004, which
requires the adoption of rules of practice setting forth the nature
and requirements of formal and informal procedures under the
Administrative Procedures Act.

Cross Reference to Statute

The proposed new rule affects Chapters 2001 and 2003 of the
Texas Government Code.

§155.101.  Filing Documents.
(a) Filing and service required.

(1) All pleadings and other documents, except for confi-
dential materials (as described in §155.103 of this title), shall be filed
using one of the methods described in this rule.

(2) On the same date a document is filed, it shall also be
served on all other parties as [using one of the methods] described in
§155.105 of this title.

(b) Method and format of filing in all cases other than PUC,
TCEQ, or IDEA cases.

(1) [Eiling by] Electronic Filing [Case Information Sys-

(A) Except as otherwise provided in this subchapter, at-
torneys, state agencies, and other governmental entities are required to
file all documents electronically in the manner specified on SOAH's
website, [ir SOAH's electronic Case Information System (CIS): €IS
page;] www.soah.texas.gov. SOAH may require parties to electroni-
cally file documents through the electronic filing manager established
by the Office of Court Administration and an electronic filing service
provider certified by the Office of Court Administration. Parties not
represented by an attorney are strongly encouraged to electronically
file documents [use €1S] but may use alternative methods of filing de-
scribed in paragraph (2) of this subsection.

(B) The electronic version of a document that has been
electronically filed at SOAH [maintained in CIS] shall be given the
same legal status as the originally filed document, without regard to
the original means of filing.

(C) In addition to the other requirements of this rule,
electronic filings [in €1S] must comply with all requirements and pro-
cedures set forth on SOAH's website and electronic filing page.

(D) Formatting. A pleading or other document filed
electronically [in €1S] must:

(i) be in text-searchable portable document format
(PDF);

(ii) be directly converted to PDF rather than
scanned;

(iii) not be locked;
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(iv)  include the email address of a party, attorney, or
representative of a state agency who electronically files a document;
and

(v) include the SOAH docket number and the name
of the case in which it is filed.

(E) Formatting. Other documents filed electronically
[in €1S], such as attachments to pleadings, exhibits, affidavits, letters,
and appendices, must:

(i) bein PDF format and, if possible, be text-search-
able;

(i) be directly converted to PDF rather than
scanned, if possible;

(iii) not be locked;

(iv) comply with the applicable technology stan-
dards of the Judicial Committee on Information Technology if filed
through the electronic filing manager established by the Office of
Court Administration [#f seanned; be at least 300 dets per ineh (dph)
reselution];

(v) if not attached to a pleading or document that al-
ready contains this information, include the email address of a party,
attorney, or representative of a state agency who electronically files a
document; and

(vi) if not attached to a pleading or document that
already contains this information, include the SOAH docket number
and the name of the case in which it is filed.

(F) A pleading or document that is filed electronically
[in €1S] is considered signed if the document includes:

(i) an "/s/" and name typed in the space where the
signature would otherwise appear, unless the document is notarized or
sworn; or

(ii) an electronic image or scanned image of the sig-
nature.

(G) Time offiling. The time and date of documents filed
electronically shall be determined in accordance with TRCP Rule 21

[by the time and date of receipt recorded by CIS].

(H) If deemed necessary by SOAH, alternative means
of filing or maintaining documents may be established, including the
filing and maintenance of the official file in a paper format.

(I) Testimony and exhibits offered at a hearing will not
be filed electronically [in €IS]. Confidential material filed or submitted
pursuant to §155.103 of this title will not be publicly available [in CIS].

(2) Filings by unrepresented parties [Non-CIS filings].

(A) For unrepresented parties who cannot file docu-
ments electronically as described in paragraph (1) of this subsection
[de net use €1S], documents may be filed with SOAH:

(i) by mail addressed to SOAH at P.O. Box 13025,
Austin, Texas 78711-3025;

(i) by hand-delivery to SOAH at 300 West 15th
Street, Room 504;
(iii) by fax to SOAH at (512) 322-2061; or

(iv) at the SOAH field office where the case is as-
signed, using the field office address or fax number, which are avail-
able at SOAH's website.

(B) All documents must include the SOAH docket
number and the name of the case in which it is filed.

(C) Time of filing. With respect to documents filed by
mail, fax, or hand-delivery, the time and date of filing shall be deter-
mined by the file stamp affixed by SOAH. Documents received after
5:00 p.m. or when SOAH is closed shall be deemed filed the next
business day SOAH is open.

(3) Non-conforming documents. SOAH's docketing de-
partment may not refuse to file a document that fails to conform with
this rule. When a filed document fails to conform to this rule, the pre-
siding judge or SOAH's docketing department may identify the errors
to be corrected and state a deadline for the person, attorney, or agency
to resubmit the document in conforming format.

(4) Technical failure. If a document is untimely due to a
technical failure or a system outage, the filing party may seek appro-
priate relief from the presiding judge. If the missed deadline is one im-
posed by SOAH's electronic filing rules, the filing party must be given
a reasonable extension of time to complete the filing.

(c) Method of filing in cases referred by the PUC.

(1) Except for exhibits offered at a prehearing conference
or hearing, the original of all documents shall be filed at the PUC in
accordance with the PUC rules.

(2) The party filing a document with the PUC (except doc-
uments provided in the discovery process that are not the subject of
motions filed in a discovery dispute) shall serve the judge with a copy
of the document by delivery to SOAH on the same day as the filing.

(3) The court reporter shall provide the transcript and ex-
hibits to the judge at the same time the transcript is provided to the
requesting party. SOAH shall maintain the transcript and exhibits until
they are released to the PUC by the judge. If no court reporter was re-
quested by a party, SOAH shall maintain the recording of the hearing
and the exhibits until they are released to the PUC by the judge.

(d) Methods of filing in cases referred by the TCEQ.

(1) Except for exhibits offered at a prehearing conference
or hearing, the original of all documents shall be filed with the TCEQ's
chief clerk in accordance with the TCEQ rules.

(2) The time and date of filing of these materials shall be
determined by the file stamp affixed by the chief clerk, or as evidenced
by the file stamp affixed to the document or envelope by the TCEQ
mail room, whichever is earlier.

(3) The party filing a document with the TCEQ (except
documents provided in the discovery process that are not the subject
of motions filed in a discovery dispute) shall serve the judge with a
copy of the document by delivery to SOAH on the same day as the fil-
ing.

(4) The court reporter shall provide the transcript and ex-
hibits to the judge at the time the transcript is provided to the requesting
party. SOAH shall maintain the transcript and exhibits until they are
released to the TCEQ by the judge. If no court reporter was requested
by a party, SOAH shall maintain the recording of the hearing and the
exhibits until they are released to the TCEQ by the judge.

§155.105.  Service of Documents on Parties.

(a) Method of service by parties in all cases other than those
referred by PUC or TCEQ.

(1) Service on all parties. On the same date a document is
filed, a copy shall also be sent to each party or the party's authorized
representative using the method of service specified by TRCP Rule 21a
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[by hand-delivery; by regular, certified, or registered mail; by cmail,
upoen agreement of the parties; or by fax]. By order, the judge may ex-
empt a party from serving certain documents or materials on all parties.

(2) Certificate of service. A person filing a document shall
include a certificate of service that certifies compliance with this sec-
tion.

(A) A certificate of service shall be sufficient if it sub-
stantially complies with the following example: "Certificate of Service:
I certify that on {date}, a true and correct copy of this {name of doc-
ument} has been sent to {name of opposing party or authorized repre-
sentative for the opposing party} by {specify method of delivery, e.g.,
regular mail, fax, certified mail.} {Signature}"

(B) If afiling does not certify service, SOAH may:
(i) return the filing;

(i) send a notice of noncompliance to all parties,
stating the filing will not be considered until all parties have been
served; or

(iii) send a copy of the filing to all parties.

(3) Presumed time of receipt of served documents. The fol-
lowing rebuttable presumptions shall apply regarding a party's receipt
of documents served by another party:

(A) If a document was hand-delivered to a party, the
judge shall presume that the document was received on the date of filing
at SOAH.

(B) If a document was served by use of an electronic
filing service or a commercial delivery service [eeurier-reeeipted
overnight delivery], the judge shall presume that the document was
received no later than the next business day after filing at SOAH.

(C) If a document was served by mail, [regular; eerti-
fied; or registered mail; or non-overnight courier-receipted delivery]
the judge shall presume that it was received no later than three days
after mailing.

(D) If a document was served by fax or email before
5:00 p.m. on a business day, the judge shall presume that the document
was received on that day; otherwise, the judge shall presume that the
document was received on the next business day.

(4) Burden onsender. The sender has the burden of proving
date and time of service.

(b) Method of service by parties in all cases referred by PUC or
TCEQ. The procedural rules of the PUC and TCEQ govern the parties'
service of documents in cases referred by those agencies.

(c) Service of SOAH-issued documents by email. Parties may
be served all SOAH-issued orders, proposals for decision, decisions,
and other SOAH-issued documents in each case to which the requestor
is a party, by subscribing to SOAH's email service, subject to the fol-
lowing:

(1) Parties must access SOAH's public website, enter the
link "Request Email Service," and submit a completed consent form
"Request to be Served by E-mail."

(2) Parties requesting to be served SOAH-issued docu-
ments by email shall thereafter be served SOAH-issued documents
only by email and shall no longer receive paper copies or any other
form of service of such documents. Service of SOAH-issued docu-
ments by email applies to all SOAH dockets to which the requestor is
a party.

(3) Parties who request service of SOAH-issued doc-
uments by email waive any right to confidentiality of their email
address, which is added to the public service list for each SOAH
docket to which the requestor is a party and is viewable on SOAH's
public website [through SOAH's Case Information System].

(4) Parties requesting to be served SOAH-issued docu-
ments by email shall:

(A) maintain a current email address and provide that
email address to SOAH through the consent form "Request to be Served
by E-mail";

(B) notify SOAH of any change to their email address
in writing; and

(C) ensure that email filters and settings allow the de-
livery of emails from SOAH.

(5) Parties may rescind the election to be served SOAH-
issued documents by email, but the rescission will not be effective until
communicated to SOAH and all other parties in writing.

(6) Service of SOAH-issued documents by email is not
available for SOAH's non-public cases.

(7) Requesting and consenting to service by email of
SOAH-issued documents does not affect a party's duties to serve other
parties with filings at SOAH as described in this subchapter.

(8) SOAH reserves the right to discontinue the provision of
email service as described in this subsection and replace such service
with the use of the electronic filing manager established by the Office
of Court Administration.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 6, 2019.

TRD-201901703

Shane Linkous

General Counsel

State Office of Administrative Hearings

Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 463-9726

¢ L4 ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 100. CHARTERS

SUBCHAPTER AA. COMMISSIONER'S
RULES CONCERNING OPEN-ENROLLMENT
CHARTER SCHOOLS

DIVISION 1. GENERAL PROVISIONS

19 TAC §100.1002

The Texas Education Agency (TEA) proposes an amendment
to §100.1002, concerning open-enroliment charter school ap-
plication and selection procedures and criteria. The proposed
amendment would revise the current rule concerning procedures
for application review and criteria for advancement in the appli-
cation process.
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BACKGROUND INFORMATION AND JUSTIFICATION: Section
100.1002 sets forth the procedures pertaining to the application
for an open-enrollment charter school. It describes the process
by which the commissioner shall review applications initially, how
the applications shall be evaluated both within TEA and by ex-
ternal reviewers, and procedures to be followed related to the
award of a charter.

The proposed amendment to §100.1002(b) would clarify current
TEA procedures for review of applications for charter. The pro-
posed amendment would draw a clear distinction between TEA
procedure when an application is incomplete and TEA proce-
dure when an application contains a fundamental deficiency. If
an application is not complete, the TEA will notify the applicant
and allow five business days for missing documents to be sub-
mitted. If an application does not meet the standards in TEC,
§12.101, and 19 TAC §100.1015, the TEA will remove the appli-
cation without further processing.

The proposed amendment to §100.1002(h) would add fiscal
soundness to the commissioner's criteria for application review.
Prospects for the school's long-term financial health are an im-
portant consideration in keeping with TEA's mission to improve
outcomes for all public school students.

The proposed amendment to §100.1002(j) would clarify statutory
authority regarding a school's unacceptable performance rating.

The proposed amendment to §100.1002(q) would remove the
term "forfeited" and instead state that if a charter does not open
and serve students within the timeline established in the rule,
the charter is automatically considered void and returned to
the commissioner. This change would parallel language in 19
TAC §100.1015(a) and clarify that that subsection is applica-
ble to a charter returned under the circumstances of 19 TAC
§100.1002(q).

FISCAL IMPACT: Joe Siedlecki, associate commissioner for
charters and innovations, has determined that for the first
five-year period the proposal is in effect there are no additional
costs to state or local government, including school districts and
open-enrollment charter schools, required to comply with the
proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would expand an existing regulation. The
proposed amendment would add language to specify that when

determining whether to grant an open-enrollment charter, the
commissioner may consider indications that the charter school
will be fiscally viable from its inception.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's
economy.

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Siedlecki has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforcing
the proposal would be clarifying current TEA procedures for re-
view of applications for charter and the commissioner's criteria
for application review. There is no anticipated economic cost to
persons who are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data and reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK
REQUIREMENTS: The TEA has determined that the proposal
would not require a written report or other paperwork to be
completed by a principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins June 21, 2019, and ends July 22, 2019.
A request for a public hearing on the proposal submitted
under the Administrative Procedure Act must be received
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published
in the Texas Register on June 21, 2019. A form for sub-
mitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Educa-

tion_Rules/. Comments on the proposal may also be submitted
to Cristina De La Fuente-Valadez, Rulemaking, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701.

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §12.101, which authorizes the
commissioner to grant a charter for an open-enroliment charter
school to an eligible entity, describing procedures the commis-
sioner must follow to thoroughly investigate and evaluate such
applicants; TEC, §12.1011, which describes criteria by which
the commissioner may grant charters for open-enroliment char-
ter schools to certain high-performing entities; TEC, §12.110,
which requires the commissioner to adopt an application form
and procedures around application for a charter for an open-en-
rollment charter school; TEC, §12.113, which sets forth the stan-
dards to be met by each charter the commissioner grants for
an open-enrollment charter school; TEC, §12.152, which autho-
rizes the commissioner to grant a charter for an open-enroliment
charter school on the application of a public senior college or uni-
versity or public junior college; TEC, §12.153, which authorizes
the commissioner to adopt rules to implement TEC, Chapter 12,
Subchapter E, College or University or Junior College Charter
School; and TEC, §12.154, which specifies the content of an ap-
plication for charter from a public senior college or university or
a public junior college.
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CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code, §§12.101, 12.1011, 12.110,
12.113, 12.152, 12.153, and 12.154.

§100.1002.  Application and Selection Procedures and Criteria.

(a) Prior to each selection cycle, the commissioner of educa-
tion shall approve an application form for submission by applicants
seeking to operate a high quality open-enrollment charter school. The
application form shall address the content requirements specified in
Texas Education Code (TEC), §12.111, and contain the following:

(1) the timeline for selection;

(2) required applicant conferences and training prerequi-
sites;

(3) scoring criteria and procedures for use by the review
panel selected under subsection (d) of this section;

(4) selection criteria, including the minimum score neces-
sary for an application to be eligible for selection; and

(5) the earliest date an open-enrollment charter school se-
lected in the cycle may open.

(b) The Texas Education Agency (TEA) shall review applica-
tions submitted under this section.

(1) If the TEA determines that an application is not com-
plete, the TEA shall notify the applicant and allow five business days
for the applicant to submit the missing documents. If the documents
are not timely submitted, the TEA shall remove the application without
further processing. [and/ot]

(2) Ifthe TEA determines that an application does not meet
the standards in TEC, §12.101, and §100.1015 of this title (relating to
Applicants for an Open-Enrollment Charter, Public Senior College or
University Charter, or Public Junior College Charter), the TEA shall
[notify the applicant and allow five business days for the applicant to
submit the missing documents: If the documents are not timely submit-
ted; the TEA shall] remove the application without further processing.

(3) The TEA shall establish procedures and schedules for
returning applications without further processing.

(4) Failure of the TEA to identify any deficiency, or notify
an applicant thereof, does not constitute a waiver of the requirement
and does not bind the commissioner.

(¢) Upon written notice to the TEA, an applicant may with-
draw an application.

(d) Applications that are determined to meet the standards es-
tablished under TEC, §12.101, and §100.1015 of this title shall be re-
viewed and scored by an external application review panel selected by
the commissioner from a pool of qualified candidates identified through
a request for qualification (RFQ) process. The panel shall review and
score applications in accordance with the procedures and criteria estab-
lished in the application form. Review panel members shall not discuss
applications with anyone except the TEA staff. Review panel mem-
bers shall not accept meals, entertainment, gifts, or gratuities in any
form from any person or organization with an interest in the results of
the selection process for open-enrollment charters. Members of the re-
view panel shall disclose to the TEA immediately the discovery of any
past or present relationship with an open-enrollment charter applicant,
including any current or prospective employee, agent, officer, or direc-
tor of the sponsoring entity, an affiliated entity, or other party with an
interest in the selection of the application.

(e) Applications that are not scored at or above the minimum
score established in the application form are not eligible for commis-

sioner selection during that cycle. The commissioner may, at the com-
missioner's sole discretion, decline to grant an open-enrollment charter
to an applicant whose application was scored at or above the minimum
score. No recommendation, ranking, or other type of endorsement by
a member or members of the review panel is binding on the commis-
sioner.

(f) All parts of the application are releasable to the public un-
der the Texas Public Information Act and will be posted to the TEA
website; therefore, the following must be excluded or redacted:

(1) personal email addresses;
(2) proprietary material;
(3) copyrighted material;

(4) documents that could violate the Family Educational
Rights and Privacy Act (FERPA) by identifying potential students of
the charter school, including, but not limited to, sign-in lists at pub-
lic meetings about the school, photographs of existing students if the
school is currently operating or photographs of prospective students,
and/or letters of support from potential charter school parents and/or
students; and

(5) any other information or documentation that cannot be
released in accordance with Texas Government Code, Chapter 552.

(g) The commissioner or the commissioner's designee(s) in co-
ordination with the TEA staff shall interview applicants whose applica-
tions received the minimum score established in the application form.
The commissioner may specify individuals required to attend the in-
terview and may require the submission of additional information and
documentation prior or subsequent to an interview.

(h) The commissioner may consider criteria that include, but
are not limited to, the following when determining whether to grant an
open-enrollment charter:

(1) indications that the charter school will improve student
performance;

(2) innovation evident in the program(s) proposed for the
charter school;

(3) indications that the charter school will be fiscally viable
from its inception;

(4) [63)] impact statements from any school district whose
enrollment is likely to be affected by the proposed charter school, in-
cluding information relating to any financial difficulty that a loss in
enrollment may have on a district;

(5) [)] evidence of parental and community support for
or opposition to the proposed charter school;

(6) [€5)] the qualifications, backgrounds, and histories of
individuals and entities who will be involved in the management and
educational leadership of the proposed charter school;

(7) [€6)] the history of the sponsoring entity of the proposed
charter school, as defined in the application form;

(8) [€A]indications that the governance structure proposed
for the charter school is conducive to sound fiscal and administrative
practices; and

(9) [€8)] indications that the proposed charter school would
expand the variety of charter schools in operation with respect to the
following:

(A) representation in urban, suburban, and rural com-
munities;
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(B) instructional settings;

(C) types of eligible entities;

(D) types of innovative programs;

(E) student populations and programs; and
(F) geographic regions.

(i) In addition to the criteria specified in subsection (h) of this
section, the commissioner shall approve or deny an application based
on:

(1) documented evidence gathered through the application
review process;

(2) merit; and
(3) other criteria, including:

(A) criteria related to capability of carrying out the re-
sponsibilities as provided in the charter; and

(B) the likelihood of operating a high-quality charter,
including previous experience operating a public school(s).

(j) Priority shall be given to an applicant that proposes a
school in an attendance zone of a school district campus assigned an
unacceptable [“academically unaceeptable"] performance rating under
TEC, §39.054, for two preceding years [as defined by §100-100H26)
of this title (relating to Definitions)].

(k) An applicant or any person or entity acting on behalf of an
applicant for an open-enrollment charter shall not knowingly commu-
nicate with any member of an external application review panel con-
cerning a charter school application beginning on the date the applica-
tion is submitted and ending 90 days after the commissioner's proposal.
State Board of Education (SBOE) members and/or the TEA staff may
initiate communications with an applicant. On finding a material vio-
lation of the no-contact period, the commissioner shall reject the appli-
cation and deem it ineligible for award.

() The commissioner shall notify the SBOE of each charter
the commissioner proposes to grant under this subchapter. A charter
proposed by the commissioner will be granted on the 90th day after the
date on which the SBOE receives the notice from the commissioner
unless:

(1) the SBOE votes against the charter in accordance with
TEC, §12.101(b-0); or

(2) the commissioner withdraws the proposal.

(m) The commissioner may defer granting an open-enrollment
charter subject to contingencies and shall require fulfillment of such
contingencies before the charter school is issued a contract. Such con-
ditions must be fulfilled by the awardee, as determined by the com-
missioner, no later than two months after the date of the notification
of contingencies by the commissioner or the proposal of the charter is
withdrawn. The commissioner may establish timelines for submission
by the awardee of any documentation to be considered by the com-
missioner in determining whether contingencies have been met. An
applicant that is not granted a charter may reapply.

(n) The commissioner may decline to finally grant or award a
charter based on misrepresentations during the application process or
failure to comply with commissioner rules, application requirements,
or SBOE rules.

(o) An open-enrollment charter shall be in the form and sub-
stance of a written contract signed by the commissioner, the chair of
the charter holder, and the chief operating officer of the school, but is

not a contract for goods or services within the meaning of Texas Gov-
ernment Code, Chapter 2260. The chief operating officer of the school
shall mean the chief executive officer of the open-enrollment charter
holder under TEC, §12.1012.

(p) The charter contract shall be for an initial term of five years
beginning on the date the contract is signed by the commissioner fol-
lowing the granting of the initial charter contract.

(@) The charter must open and serve students within one school
year of the awarding of the charter contract. The commissioner, in the
commissioner's discretion, may grant a single-year extension. Failure
to operate within one year, or two years if an extension is granted, con-
stitutes an automatic abandonment of the charter contract and the char-
ter is automatically considered void and returned to the commissioner
[forfeited].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 10, 2019.

TRD-201901708

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 475-1497

¢ ¢ ¢

19 TAC §100.1015

The Texas Education Agency (TEA) proposes an amendment to
§100.1015, concerning applicants for an open-enroliment char-
ter, public senior college or university charter, or public junior
college charter. The proposed amendment would clarify termi-
nology; remove the exception to the minimum school size re-
quirement; establish an exception to the minimum qualification
requirements for schools that serve youth referred to or placed
in a residential trade center by a local or state agency; amend
the timeframe for charter schools to have at least 50% of their
students in tested grades; and modify the list of content that, if
included, would cause an application to be removed from con-
sideration.

BACKGROUND INFORMATION AND JUSTIFICATION: Section
100.1015 describes requirements of an application for open-en-
rollment charter, public senior college or university charter, or
public junior college charter. It sets forth requirements for an
entity to be eligible to apply, and it details financial, governing,
educational, and operational standards that must be thoroughly
addressed in the application in order for it to be considered by
the commissioner.

The proposed amendment to §100.1015 would clarify the com-
missioner's criteria for review of an application for charter by
adding language to help explain what is meant by the term fi-
nancial standards in subsection (b)(1), governing standards in
subsection (b)(2), and educational and operational standards in
subsection (b)(3).

In subsection (b)(1)(C)(iii), the proposed amendment would par-
allel a statutory change involving minutes of instruction rather
than days.

In subsection (b)(1)(D), the proposed amendment would remove
an allowance for a lower-than-prescribed number of students.
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The rule currently states that an entity applying for a charter must
commit to serving a minimum of 100 students at all times to en-
sure financial viability but allows the entity to provide an explana-
tion if that number is not optimum and/or attainable. Removal of
the allowance in the proposed amendment would help eliminate
ambiguity with regard the commissioner's criteria for financial vi-
ability.

The proposed amendment would set forth an exception to sub-
section (b)(3)(F)(ii), which currently mandates that all teachers
at the school have a baccalaureate degree regardless of sub-
ject matter taught and add new subsection (b)(3)(F)(iv) to state
that in an open-enrollment charter school that serves youth re-
ferred to or placed in a residential trade center by a local or state
agency, a person may be employed as a teacher for a noncore
vocational course without holding a baccalaureate degree sub-
ject to the requirements described in 19 TAC §100.1212, Per-
sonnel. This change would align the rule with House Bill 1469,
85th Texas Legislature, Regular Session, 2017.

The proposed amendment would modify subsection (b)(3)(G) to
require that schools have at least 50% of their students in tested
grades by the start of the charter school's third year of operation
rather than the fifth year of operation currently specified in the
rule. Requiring that at least 50% of students be in tested grades
by a school's third year would accelerate progress toward TEA's
goal to increase transparency, fairness, and rigor in academic
performance.

Finally, the proposed amendment to subsection (b)(4)(E) would
add items to the list of improper content in an application that, if
included, would cause the application to be removed from con-
sideration. This would clarify TEA's procedure in response to an
applicant's plagiarism infractions or other unauthorized use of
third parties' work product, in addition to its procedure regarding
violations of state or federal law.

FISCAL IMPACT: Joe Siedlecki, associate commissioner for
charters and innovations, has determined that for the first
five-year period the proposal is in effect there are no additional
costs to state or local government, including school districts and
open-enrollment charter schools, required to comply with the
proposal beyond what is required by statute. TEC, §12.129,
requires charter schools employing teachers for noncore voca-
tional courses without a baccalaureate degree to ensure those
teachers obtain 20 hours of training in classroom management.
This statutory requirement may impose a cost on open-enroll-
ment charter schools.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemak-
ing would be in effect, it would expand an existing regulation
and increase the number of individuals subject to its applicabil-
ity. The proposed amendment would reflect an exception to the
requirement of TEC, §12.129, that all open-enrollment charter
school principals and teachers have a baccalaureate degree by
specifying that in an open-enroliment charter school that serves
youth referred to or placed in a residential trade center by a lo-
cal or state agency, a person may be employed as a teacher
for a noncore vocational course without holding a baccalaure-
ate degree as long as certain criteria are met. In addition, the
proposed amendment would remove an allowance for an entity
applying for a charter to explain fully why serving a minimum of
100 students is not optimum and/or attainable, require that char-
ter schools have at least 50% of their students in tested grades
by the start of the charter school's third year of operation, and
add items to the list of content that, if included, would cause an
application to be removed from consideration.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new
regulation; would not limit or repeal an existing regulation; would
not decrease the number of individuals subject to its applicability;
and would not positively or adversely affect the state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Siedlecki has
determined that for each year of the first five years the proposal is
in effect, the public benefit anticipated as a result of enforcing the
proposal would be clarifying criteria for review of an application
for charter and parallel already-existing statutory authority. The
proposed amendment may impose a cost on persons, but not be-
yond what is required by statute. TEC, §12.129, requires char-
ter schools employing teachers for noncore vocational courses
without a baccalaureate degree to ensure those teachers obtain
20 hours of training in classroom management. This statutory
requirement may impose a cost on individuals.

DATA AND REPORTING IMPACT: The proposal would have no
data and reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK
REQUIREMENTS: The TEA has determined that the proposal
would not require a written report or other paperwork to be
completed by a principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins June 21, 2019, and ends July 22, 2019.
A request for a public hearing on the proposal submitted
under the Administrative Procedure Act must be received
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published
in the Texas Register on June 21, 2019. A form for sub-
mitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Educa-

tion_Rules/. Comments on the proposal may also be submitted
to Cristina De La Fuente-Valadez, Rulemaking, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701.

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §12.101, which authorizes the
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commissioner to grant a charter for an open-enroliment charter
school to an eligible entity, describing procedures the commis-
sioner must follow to thoroughly investigate and evaluate such
applicants; TEC, §12.110, which requires the commissioner to
adopt an application form and procedures around application for
a charter for an open-enrollment charter school; TEC, §12.129,
which describes minimum qualifications for principals and teach-
ers in an open-enroliment charter school; TEC, §12.152, which
authorizes the commissioner to grant a charter for an open-en-
rollment charter school on the application of a public senior col-
lege or university or public junior college; TEC, §12.153, which
authorizes the commissioner to adopt rules to implement TEC,
Chapter 12, Subchapter E, College or University or Junior Col-
lege Charter School; TEC, §12.154, which specifies the con-
tent of an application for charter from a public senior college or
university or a public junior college; and TEC, §12.156, which
provides that TEC, Chapter 12, Subchapter D, Open-Enroliment
Charter School, applies to a college or university charter school
or junior college charter school except where otherwise indicated
in TEC, Chapter 12, Subchapter E.

CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code, §§12.101, 12.110, 12.129,
12.152, 12.153, 12.154, 12.156.

$100.1015. Applicants for an Open-Enrollment Charter, Public Se-
nior College or University Charter, or Public Junior College Charter.

(a) No applicant will be considered that has, within the pre-
ceding ten years, had a charter under Texas law or similar charter un-
der the laws of another state surrendered under a settlement agreement,
revoked, denied renewal, or returned or that is considered to be a cor-
porate affiliate of, or substantially related to, an entity that, within the
preceding ten years, had a charter under Texas law or similar charter
under the laws of another state surrendered under a settlement agree-
ment, revoked, denied renewal, or returned. The commissioner of ed-
ucation may not grant more than one charter for an open-enrollment
charter school to any charter holder.

(b) Notwithstanding any other provisions in this chapter, the
following provisions apply to open-enrollment charter applicants and
successful charter awardees authorized by the commissioner under re-
quests for applications adopted after November 1, 2012.

(1) Financial standards. An applicant for an open-enroll-
ment charter, a public senior college or university charter, or a public
junior college charter shall meet each of the following financial stan-
dards to demonstrate the financial viability of the charter, as determined
by the commissioner or the commissioner's designee, prior to being
considered for award of a charter and must understand that any failure
to maintain ongoing compliance with these requirements, if awarded a
charter, will be considered a material violation of the charter contract
and may be grounds for revocation.

(A) Any existing entity applying for the charter must
be in good standing with the Internal Revenue Service (IRS), the Texas
Secretary of State, and the Texas Comptroller of Public Accounts. An
existing entity must also be in good standing with all regulatory agen-
cies in its home state.

(B) Each entity must provide evidence of financial
competency and sustainability by providing evidence of an appropriate
business plan that includes each of the following:

(i) a succinct long-term vision for the proposed
school;

(ii) three to five core values or beliefs, with succinct
explanations, for the operation of the proposed school;

(iii)  a brief analysis of the target location(s) for the
proposed school with a succinct explanation of the reasons for choosing
the location(s);

(iv) abrief analysis of the competition in the area(s)
for the same students and the methods that the proposed school will use
to recruit and retain students;

(v) a brief narrative of the growth plan for the first
five years of operation of the proposed school that matches all projec-
tions included in the budget and considers the potential expansion of
competition in the area for the same student population;

(vi) alist of risk factors, with brief explanations, that
could jeopardize the viability of the proposed school;

(vii) alistof success factors, with brief explanations,
that the proposed school founders have analyzed and determined will
outweigh the risks;

(viii) an unqualified opinion as provided in the most
recent audited financial statements of the applicant if the entity has been
in existence at least a year;

(ix) afive-year budget projection of revenue and ex-
penditures for the proposed charter using the template that will be pro-
vided in the request for applications (RFA);

(x) a narrative response, based on the revenue and
expenditures provided in the template that will be provided in the RFA,
detailing the ways in which the budget projections were derived, in-
cluding any assumptions used; and

(xi) support documentation for budget projections as
detailed in the budget template that will be provided with the RFA.

(C) Loans and lines of credit are liabilities that must be
repaid and will be considered as available funding. Loans or lines of
credit may be characterized as assets and as cash on hand. The appli-
cant must identify in the template provided in the RFA available fund-
ing for start-up costs, as documented by current assets listed in the bal-
ance sheet and/or pledges for donations that do not require repayment,
meeting or exceeding the following amounts:

(i) the total amount of funds available;

(ii) the amount per student proposed to be served in
the first year of operation; and

(iii) the amount of minutes [days] of operation
funded by the amount in this subparagraph, defined by the total annual
budget divided by 75,600 minutes [180 days].

(D) To ensure financial viability, the entity must commit
to serving a minimum of 100 students at all times [or shall explain fully
why such a number is not optimum and/er attainable].

(E) The entity applying for the charter must have liabil-
ities that are less than 80% of its assets.

(F) The aggregate of projected budgeted expenses must
be less than the aggregate of projected total revenues by the end of the
first year of operation provided that:

(i) projected revenues are documented and use the
amount per student designated in the RFA when calculating Founda-
tion School Program (FSP) funding that will begin during the first year
of operation, or the applicant provides compelling evidence as to the
reasons that its FSP will be higher than the rate designated in the RFA;
and
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(ii)  all reasonable start-up and first-year expendi-
tures are included in the budgets or an explanation for not needing to
include them is included in the budget narratives.

(G) No more than 27% of the budget may be allocated
for administrative costs for charters with an anticipated first-year en-
rollment of 500 or fewer students, or no more than 16% of the budget
may be allocated for administrative costs for charters with an antic-
ipated first-year enrollment of more than 500 students. Administra-
tive costs are those costs identified as such in Texas Education Agency
(TEA) financial publications for charter schools.

(2) Governing standards. An applicant for an open-enroll-
ment charter, a public senior college or university charter, or a public
junior college charter shall meet each of the following governing stan-
dards to demonstrate sound establishment and oversight of the charter's
educational mission, as determined by the commissioner or the com-
missioner's designee, prior to being considered for award of a char-
ter and must understand that any failure to maintain ongoing compli-
ance with these requirements, if awarded a charter, will be consid-
ered a material violation of the charter contract and may be grounds
for revocation, except as provided by Texas Education Code (TEC),
§12.1054(a)(2).

(A) To qualify as an eligible entity in accordance
with TEC, §12.101(a)(3), as an organization that is exempt under
26 United States Code (USC), §501(c)(3), the applicant must have
its own 501(c)(3) exemption in its own name, as evidenced by a
501(c)(3) letter of determination issued by the IRS. Thus, an applicant
cannot attain status as an eligible entity that is exempt under 26 USC,
§501(c)(3), as a disregarded entity, a supporting organization, or a
member of a group exemption of a currently recognized 501(c)(3)
tax-exempt organization. A religious organization, sectarian school,
or religious institution that applies must have an established separate
non-sectarian entity that is exempt under 26 USC, §501(c)(3), to be
considered an eligible entity. Entities that have applied for 501(c)(3)
status, but have yet to receive the exemption from the IRS, must
provide the letter of determination of the 501(c)(3) status issued by the
IRS prior to consideration for interview. Failure to secure 501(c)(3)
status deems an entity ineligible.

(B) The articles of incorporation, the Certificate of Fil-
ing, the Certificate of Formation, and the bylaws of the applicant must
vest the management of the corporate affairs in the board of directors.
The management of the corporate affairs shall not be vested in any
member or members nor shall the corporate charter or bylaws confer
on or reserve to any other entity the ability to overrule, remove, re-
place, or name the members of the board of the charter holder during
the duration of the charter's existence. However, if the applicant or its
affiliate is a high performing entity, then it may vest management in a
member provided that the entity may change the members of the gov-
erning body of the charter holder prior to the expiration of a member's
term only with commissioner's written approval. An academic perfor-
mance rating that is below acceptable in another state, as determined
by the commissioner, does not satisfy this section. Any other change
in the aforementioned governance documents pursuant to the manage-
ment of the corporate affairs of the nonprofit entity may only occur with
the approval of the commissioner in accordance with §100.1033(b) of
this title (relating to Charter Amendment) or in accordance with any
other power granted to the commissioner in state law or rule.

(C) Ifthe sponsoring entity is a 501(c)(3) nonprofit cor-
poration, its bylaws must clearly state that the charter holder and charter
school will comply with the Texas Open Meetings Act and will appro-
priately respond to Texas Public Information Act requests.

(D) No family members within the third degree of con-
sanguinity or second degree of affinity shall serve on the charter holder
or charter school board.

(E) No family member within the third degree of con-
sanguinity or third degree of affinity of any charter holder board mem-
ber, charter school board member, or superintendent shall receive com-
pensation in any form from the charter school, the charter holder, or any
management company that operates the charter school.

(F) The applicant shall specify that the governing body
accepts and will not delegate ultimate responsibility for the school, in-
cluding academic performance and financial and operational viability,
and is responsible for overseeing any management company providing
management services for the school.

(3) Educational and operational standards. An applicant
for an open-enrollment charter, a public senior college or university
charter, or a public junior college charter shall successfully meet each
of the following educational and operational standards to ensure careful
alignment of curricula to the Texas Essential Knowledge and Skills, as
determined by the commissioner or the commissioner's designee, prior
to being considered for award of a charter and must understand that
any failure to maintain ongoing compliance with these requirements, if
awarded a charter, will be considered a material violation of the charter
contract and may be grounds for revocation.

(A) The charter applicant must clearly explain the over-
all educational philosophy to be promoted at the school, if authorized.

(B) The charter applicant must clearly explain in suc-
cinct terms the specific curricular programs that the school, if autho-
rized, will provide to students and the ways in which the charter staff,
board members, and others will use these programs to maintain high
expectations for and the continuous improvement of student perfor-
mance.

(C) The charter applicant must clearly explain in suc-
cinct terms the ways in which the school, if authorized, will differ from
the traditional neighborhood schools or charter schools that currently
operate in the area where the school or schools would be located.

(D) The charter applicant must clearly explain how
classroom practices will reflect the connections among curriculum,
instruction, and assessment.

(E) The charter applicant must describe in succinct
terms the specific ways in which the school, if authorized, will:

(i) address the instructional needs of students per-
forming both below and above grade levels in major content areas;

(i)  differentiate instruction to meet the needs of di-
verse learners;

(iii) provide a continuum of services in the least re-
strictive environment for students with special needs as required by
state and federal law;

(iv) provide bilingual and/or English as a second
language instruction to English language learners as required by state
law; and

(v) implement an educational program that supports
the enrichment curriculum, including fine arts, health education, physi-
cal education, technology applications, and, to the extent possible, lan-
guages other than English.

(F) As evidenced in required documentation, the char-
ter applicant must commit to hiring personnel with appropriate quali-
fications as follows.
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[(©) Teachers in all corc subjects must be degreed
and have demonstrated competency in the subjects in which they will
be assigned to teach as required in federal law-}

(i) [GD] Except as provided in clause (iv) of this sub-
paragraph, all [AHl] teachers, regardless of subject matter taught, must
have a baccalaureate degree.

(ii) [Gi)] Special education teachers, bilingual
teachers, and teachers of English as a second language must be
certified in the fields in which they are assigned to teach as required in
state and/or federal law.

(iii)  [Gv)] Paraprofessionals must be certified as re-
quired to meet state and/or federal law.

(iv) _In an open-enrollment charter school that serves
youth referred to or placed in a residential trade center by a local or state
agency, a person may be employed as a teacher for a noncore vocational
course without holding a baccalaureate degree, subject to the require-
ments described in §100.1212 of this title (relating to Personnel).

(G) The charter applicant must commit to serving, by
its third [fifth] year of operation, at least as many students in grades
assessed for state accountability purposes as those served in grades not
assessed for state accountability purposes.

(H) The charter applicant must provide a final copy of
any management contract, if applicable, that will be entered into by the
charter holder that will provide any management services, including
the monetary amount that will be paid to the management company for
providing school services.

(4) Additional requirements. An applicant for a competi-
tive open-enrollment charter to be considered for award, as authorized
by TEC, Chapter 12, Subchapter D, must ensure that each of the fol-
lowing occur or the application will be disqualified.

(A) The application is complete and meets all of the re-
quirements set forth in paragraphs (1)-(3) of this subsection, as deter-
mined by the commissioner or the commissioner's designee.

(i) The commissioner or the commissioner's de-
signee may conclude the review of an application once it is apparent
that the application is incomplete or that the application fails to meet
one or more of the requirements set forth in paragraphs (1)-(3) of this
subsection.

(i)  Any applicant who submits an incomplete appli-
cation, an application that fails to meet one or more of the requirements
as set forth in paragraphs (1)-(3) of this subsection, or an application
that contains information referenced in subparagraph (D)(i)-(iii) of this
paragraph will be notified pursuant to §100.1002(b) of this title (relat-
ing to Application and Selection Procedures and Criteria) by the TEA
division responsible for charter schools that the application has been
removed from consideration of award and will not be sent forward for
scoring by the external review panel.

(I) An applicant that is notified that the applica-
tion has been removed from consideration of award by the commis-
sioner or the commissioner's designee will have five business days to
respond in writing and direct TEA staff responsible for charter schools
to the specific parts of the application, which was received by the appli-
cation deadline, that address the identified issue or issues, or to submit
missing attachments.

(II) Once any additional review is complete, the
decision of the commissioner or the commissioner's designee is final
and may not be appealed.

(B) A representative of any applicant must not initiate
contact with any employee of the TEA, other than the commissioner or
commissioner's designee, regarding the content of its application from
the time the application is submitted until the time of the commissioner
award of charters in the applicable application cycle is final, following
the 90-day State Board of Education (SBOE) veto period.

(C) An applicant or person or entity acting on behalf
of the applicant may not provide any item of value, directly or indi-
rectly, to the commissioner, any employee of the TEA, or member of
the SBOE during the no-contact period as defined in §100.1002(k) of
this title.

(D) Allparts of the application are releasable to the pub-
lic under the Texas Public Information Act and will be posted to the
TEA website. Therefore, the following must be excluded from all ap-
plications:

(i) personal email addresses;
(ii) proprietary material;
(iii)  copyrighted material;

(iv)  documents that could violate the Family Educa-
tional Rights and Privacy Act (FERPA) by identifying potential stu-
dents of the charter school, including, but not limited to, sign-in lists
at public meetings about the school, photographs of existing students
if the school is currently operating or photographs of prospective stu-
dents, and/or letters of support from potential charter school parents
and/or students; and

(v) any other information or documentation that can-
not be released in accordance with Texas Government Code, Chapter
552.

(E) Any application that includes material referenced in

subparagraph (D)(ii)-(v) [(P)Gv) and (9] of this paragraph will be re-
moved from consideration without any further opportunity for review

[as described in subparagraph (A)(it)(1) of this paragraph].
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 10, 2019.

TRD-201901709

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 475-1497
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CHAPTER 109. BUDGETING, ACCOUNTING,
AND AUDITING

SUBCHAPTER AA. COMMISSIONER'S
RULES CONCERNING FINANCIAL
ACCOUNTABILITY

19 TAC §109.1001

The Texas Education Agency (TEA) proposes an amendment to
§109.1001, concerning financial accountability. The proposed
amendment would update financial accountability rating informa-
tion and rating worksheets for school districts, open-enroliment
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charter schools, and charter schools operated by public institu-
tions of higher education (IHEs).

BACKGROUND INFORMATION AND JUSTIFICATION: Section
109.1001 includes the financial accountability rating system and
rating worksheets that explain the indicators that the TEA will an-
alyze to assign financial accountability ratings for school districts
and open-enrollment charter schools. The rule also specifies the
minimum financial accountability rating information that a school
district or an open-enrollment charter school is to report to par-
ents and taxpayers in the district.

The proposed amendment would clarify the financial account-
ability rating indicators used to determine each school district's
rating for the 2018-2019 rating year and subsequent years by
revising the ratings worksheet calculations in §109.1001(e)(4),
(e)(5), (f)(4), and (f)(5). The proposed amendment would also in-
clude modifications to the rating worksheets in §109.1001(e)(4),
(e)(5), ()(4), (F)5), (g)(1), and (g)(2) to clarify that financial
accountability ratings for a rating year are based on the data
from the prior fiscal year. The proposed worksheets, dated June
2019, would differ from the current worksheets, dated February
2018, as follows.

Figure: 19 TAC §109.1001(e)(4)

The header in the worksheet would be amended to clarify that
the rating worksheet is for multiple rating years based on corre-
sponding prior fiscal year end data.

The Determination of School District Rating table would be re-
vised to include the word "Achievement" beside the adopted ter-
minology for each rating. The ratings terminology would change
to "Superior Achievement," "Above Standard Achievement," and
"Meets Standard Achievement."

Indicator 4 would be revised to amend the calculation text to
allow for Internal Revenue Service (IRS) payments made within
30 days to be considered timely payments.

Indicator 5 would be revised to amend the calculation by adding
variable G for Other Post Employment Benefit (OPEB). The
OPERB liability would be added to the calculation to account for
required changes in accounting requirements that adversely
affect the total net position amount.

Indicator 11 would be revised to simplify the calculation for the
administrative cost ratio.

Figure: 19 TAC §109.1001(e)(5)

The header in the worksheet would be amended to clarify that
the rating worksheet is for multiple rating years based on corre-
sponding prior fiscal year end data.

Indicator 4 would be revised to amend the calculation text to
allow for IRS payments made within 30 days to be considered
timely payments.

Indicator 5 would be revised to amend the calculation by adding
variable G for OPEB. The OPEB liability would be added to the
calculation to account for required changes in accounting re-
quirements that adversely affect the total net position amount.

Indicator 6 would be revised to clarify terminology to match the
calculation and to correct the calculation by removing an extra
parenthesis.

Indicator 7 would be revised to clarify terminology to match the
calculation.

Indicator 10 would be revised to clarify terminology to match the
calculation and to correct the order of operation in the calculation
by adding and removing an extra parenthesis.

Indicator 13 would be revised to simplify the calculation for the
administrative cost ratio.

Indicator 20 would be revised to clarify when the requirement for
the indicator must be met.

Figure: 19 TAC §109.1001(f)(4) and Figure:
§109.1001(f)(5)

The headers in the worksheets would be amended to clarify that
the rating worksheets are for multiple rating years based on cor-
responding prior fiscal year end data.

19 TAC

Indicator 4 would be revised to amend the calculation text to
allow for IRS payments made within 30 days to be considered
timely payments.

Figure: 19 TAC §109.1001(g)(1) and Figure:
§109.1001(g)(2)

The headers in the worksheets would be amended to clarify that
the rating worksheets are for multiple rating years based on cor-
responding prior fiscal year end data.

19 TAC

FISCAL IMPACT: Leo Lopez, associate commissioner for school
finance, has determined that for the first five-year period the
proposal is in effect there are no additional costs to state or lo-
cal government, including school districts and open-enroliment
charter schools, required to comply with the proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code, §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in
Texas Government Code, §2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to Texas Government Code, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under Texas Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed
rulemaking. During the first five years the proposed rulemaking
would be in effect, it would expand an existing regulation by up-
dating the rating worksheets for school districts, open-enroliment
charter schools, and charter schools operated by public IHEs.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's
economy.
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PUBLIC BENEFIT AND COST TO PERSONS: Mr. Lopez has
determined that for each year of the first five years the proposal
is in effect, the public benefit anticipated as a result of enforc-
ing the proposal would be ensuring that the provisions of the fi-
nancial accountability rating system align to make the indicators
uniform for all school districts and charter schools and would pro-
vide a fair and equitable rating for all school districts and charter
schools. There is no anticipated economic cost to persons who
are required to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
data and reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK
REQUIREMENTS: The TEA has determined that the proposal
would not require a written report or other paperwork to be
completed by a principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins June 21, 2019, and ends July 22, 2019.
A request for a public hearing on the proposal submitted
under the Administrative Procedure Act must be received
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published
in the Texas Register on June 21, 2019. A form for sub-
mitting public comments is available on the TEA website
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of Educa-

tion_Rules/. Comments on the proposal may also be submitted
to Cristina De La Fuente-Valadez, Rulemaking, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701.

STATUTORY AUTHORITY. The amendment is proposed un-
der Texas Education Code (TEC), §12.104, which subjects
open-enroliment charter schools to the prohibitions, restrictions,
or requirements relating to public school accountability under
TEC, Chapter 39, Subchapters B, C, D, F, G, and J, and TEC,
Chapter 39A; TEC, §39.082, which states that the financial
performance of a charter school operated by a public institution
of higher education under TEC, Chapter 12, Subchapter D or E,
shall be evaluated using only the indicators adopted under TEC,
§39.082, determined by the commissioner by rule as appropriate
to accurately measure the financial performance of such charter
schools. The statute also requires the commissioner to develop
and implement a financial accountability rating system for
public schools and establishes certain minimum requirements
for the system, including an appeals process; TEC, §39.083,
which requires the commissioner to include in the financial ac-
countability system procedures for public schools to report and
receive public comment on an annual financial management
report; TEC, §39.085, which requires the commissioner to adopt
rules to implement TEC, Chapter 39, Subchapter D, which
addresses financial accountability for public schools; and TEC,
§39.151, which requires the commissioner to provide a process
by which a district or charter school can challenge an agency
decision related to academic or financial accountability under
TEC, Chapter 39. This process must include a committee to
make recommendations to the commissioner. These provisions
collectively authorize and require the commissioner to adopt the
financial accountability system rules, which implement each re-
quirement of statute applicable to districts and open-enroliment
charter schools.

CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code, §§12.104, 39.082, 39.083,
39.085, and 39.151.

$109.1001. Financial Accountability Ratings.
(a)-(d) (No change.)

(e) The TEA will base the financial accountability rating of
a school district on its overall performance on the financial measure-
ments, ratios, and other indicators established by the commissioner, as
shown in the figures provided in this subsection. Financial accountabil-
ity ratings for a rating year are based on the data from the immediate
prior fiscal year.

(1) - (3) (No change.)

(4) The financial accountability rating indicators for rat-
ing years 2017-2018, 2018-2019, and 2019-2020 are based on finan-
cial data from fiscal years 2017, 2018, and 2019, respectively, and
are provided in the figure in this paragraph entitled "School FIRST -
Rating Worksheet Dated June 2019 [Eebruary 2018] for rating years
2017-2018 through 2019-2020." The financial accountability rating in-
dicators for rating years 2017-2018, 2018-2019, and 2019-2020 will
use the same calculations and scoring method provided in the figure in
this paragraph.

Figure: 19 TAC §109.1001(e)(4)
[Figure: 19 TAC -

(5) The financial accountability rating indicators for rating
year 2020-2021 are based on fiscal year 2020 financial data and are
provided in the figure in this paragraph entitled "School FIRST - Rat-
ing Worksheet Dated June 2019 [Eebruary 2048] for rating year 2020-
2021." The financial accountability rating indicators for rating years af-
ter 2020-2021 will use the same calculations and scoring method pro-
vided in the figure in this paragraph.

Figure: 19 TAC §109.1001(e)(5)
[Figure: 19 TAC §109-100k(e)(5)]
(6) (No change.)

(f) The TEA will base the financial accountability rating of an
open-enrollment charter school on its overall performance on the fi-
nancial measurements, ratios, and other indicators established by the
commissioner, as shown in the figures provided in this subsection. Fi-
nancial accountability ratings for a rating year are based on the data
from the immediate prior fiscal year.

(1) - (3) (No change.)

(4) The financial accountability rating indicators for rat-
ing years 2017-2018, 2018-2019, and 2019-2020 are based on finan-
cial data from fiscal years 2017, 2018, and 2019, respectively, and
are provided in the figure in this paragraph entitled "Charter FIRST
- Rating Worksheet Dated June 2019 [Eebruary 2018] for rating year
2017-2018." The financial accountability rating indicators for rating
years 2017-2018, 2018-2019, and 2019-2020 will use the same calcu-
lations and scoring method provided in the figure in this paragraph.
Figure: 19 TAC §109.1001(f)(4)

[Eigure: 19 TAC §109.1001H)4)]

(5) The financial accountability rating indicators for rating
year 2020-2021 are based on fiscal year 2020 financial data and are
provided in the figure in this paragraph entitled "Charter FIRST - Rat-
ing Worksheet Dated June 2019 [Eebruary 2048] for rating year 2020-
2021." The financial accountability rating indicators for rating years af-
ter 2020-2021 will use the same calculations and scoring method pro-
vided in the figure in this paragraph.

Figure: 19 TAC §109.1001(f)(5)
[Figure: 19 FAC §109-100HH(5)]
(6) (No change.)

(g) The TEA will base the financial accountability rating of a
charter school operated by a public IHE on its overall performance on
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the financial measurements, ratios, and other indicators established by
the commissioner, as shown in the figures provided in this subsection.
Financial accountability ratings for a rating year are based on the data
from the immediate prior fiscal year.

(1) The financial accountability rating indicators for rating
year 2016-2017 are based on fiscal year 2016 financial data and are
provided in the figure in this paragraph entitled "IHE Charter FIRST
- Rating Worksheet Dated June 2019 [Eebruary 20148] for rating years
2016-2017 through 2019-2020." The financial accountability rating in-
dicators for rating years 2016-2017 through 2019-2020 will use the
same calculations and scoring method provided in the figure in this
paragraph.

Figure: 19 TAC §109.1001(g)(1)
[Figure: 19 TAC §109-100Kg)(H)]

(2) The financial accountability rating indicators for rating
year 2020-2021 are based on fiscal year 2020 financial data and are pro-
vided in the figure in this paragraph entitled "IHE Charter FIRST - Rat-
ing Worksheet Dated June 2019 [Eebruary 2018] for rating year 2020-
2021." The financial accountability rating indicators for rating years af-
ter 2020-2021 will use the same calculations and scoring method pro-
vided in the figure in this paragraph.

Figure: 19 TAC §109.1001(g)(2)
[Figure: 19 TAC §109.1001(2)(2)]
(h) - (@9 (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 10, 2019.

TRD-201901710

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 475-1497

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS

CHAPTER 461. GENERAL RULINGS
22 TAC §461.7

The Texas State Board of Examiners of Psychologists proposes
the repeal of rule §461.7, License Statuses. The proposed re-
peal will correspond with the proposal of a new rule §461.7, pub-
lished in this edition of the Texas Register.

Overview and Explanation of the Proposed Repeal. The pro-
posed repeal, in conjunction with the proposed new rule §461.7,
is necessary to reduce the regulatory burden associated with
moving a license to and from inactive status, as well as simplify-
ing the requirements for the process.

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
repeal is in effect, there will be no additional estimated cost, re-
duction in costs, or loss or increase in revenue to the state or
local governments as a result of enforcing or administering the

repeal. Additionally, Mr. Spinks has determined that enforcing or
administering the repeal does not have foreseeable implications
relating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
applicants and licensees because the corresponding proposed
new rule, published elsewhere in this edition of the Texas Reg-
ister, will provide greater clarity and consistency in the Board's
rules, as well as reduce regulatory licensing burdens. Mr. Spinks
has also determined that for each year of the first five years the
repeal is in effect, the public benefit anticipated as a result of en-
forcing the repeal will be to help the Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Board is not required to prepare a regulatory flexibility analysis
pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Board is not required
to prepare a local employment impact statement pursuant to
§2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Board on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year pe-
riod the proposed repeal is in effect, the Board estimates that the
proposed repeal will have no effect on government growth. The
proposed repeal does not create or eliminate a government pro-
gram; it does not require the creation or elimination of employee
positions; it does not require the increase or decrease in future
legislative appropriations to the this agency; it does not require
an increase or decrease in fees paid to the agency; it does not
create a new regulation; it does not expand an existing regula-
tion; it does not increase or decrease the number of individuals
subject to the repeal's applicability; and it does not positively or
adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Board is not required to prepare a tak-
ings impact assessment pursuant to §2007.043 of the Tex. Gov't
Code.
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Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on
the issues of whether or not the proposed repeal will have an
adverse economic effect on small businesses. If the proposed
repeal is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to
be impacted by the repeal, describe and estimate the economic
impact of the repeal on small businesses, offer alternative meth-
ods of achieving the purpose of the repeal; then explain how the
Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed repeal is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods.
See §2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 501, which provides the Texas
State Board of Examiners of Psychologists with the authority to
make all rules, not inconsistent with the Constitution and Laws
of this State, which are reasonably necessary for the proper per-
formance of its duties and regulations of proceedings before it.

Additionally, the Board proposes this rule repeal pursuant to the
authority found in §501.151(a) of the Tex. Occ. Code which
vests the Board with the authority to adopt rules necessary to
perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.
$§461.7. License Statuses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901659

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ ¢ ¢

22 TAC §461.7

The Texas State Board of Examiners of Psychologists proposes
new rule §461.7, License Statuses.

Overview and Explanation of the Proposed Rule. The proposed
new rule is necessary to reduce the regulatory burden associ-
ated with moving a license to and from inactive status, as well
as simplifying the requirements for the process.

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
rule is in effect, there will be no additional estimated cost, reduc-
tion in costs, or loss or increase in revenue to the state or local
governments as a result of enforcing or administering the rule.
Additionally, Mr. Spinks has determined that enforcing or admin-

istering the rule does not have foreseeable implications relating
to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to ap-
plicants and licensees because the proposed rule will provide
greater clarity and consistency in the Board's rules, as well as
reduce regulatory licensing burdens. Mr. Spinks has also deter-
mined that for each year of the first five years the rule is in effect,
the public benefit anticipated as a result of enforcing the rule will
be to help the Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Board is not required to prepare a regulatory flexibility analysis
pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Board is not required
to prepare a local employment impact statement pursuant to
§2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Board on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year pe-
riod the proposed rule is in effect, the Board estimates that the
proposed rule will have no effect on government growth. The
proposed rule does not create or eliminate a government pro-
gram; it does not require the creation or elimination of employee
positions; it does not require the increase or decrease in future
legislative appropriations to the agency; it does not require an
increase or decrease in fees paid to the agency; it does create
a new regulation, since it is a new rule, but the proposed new
rule essentially clarifies an existing regulation and also reduces
the current regulatory burdens imposed by the current rule; it
does not expand an existing regulation; it does not increase or
decrease the number of individuals subject to the rule's appli-
cability; and it does not positively or adversely affect the state's
economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Board is not required to prepare a tak-
ings impact assessment pursuant to §2007.043 of the Tex. Gov't
Code.
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Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small businesses; if the proposed rule is be-
lieved to have an adverse effect on small businesses, estimate
the number of small businesses believed to be impacted by the
rule, describe and estimate the economic impact of the rule on
small businesses, offer alternative methods of achieving the pur-
pose of the rule; then explain how the Board may legally and
feasibly reduce that adverse effect on small businesses consid-
ering the purpose of the statute under which the proposed rule
is to be adopted; and finally describe how the health, safety, en-
vironmental and economic welfare of the state will be impacted
by the various proposed methods. See §2006.002(c) and (c-1)
of the Tex. Gov't Code.

Statutory Authority. The new rule is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 501, which provides the Texas
State Board of Examiners of Psychologists with the authority to
make all rules, not inconsistent with the Constitution and Laws
of this State, which are reasonably necessary for the proper per-
formance of its duties and regulations of proceedings before it.

Additionally, the Board proposes this new rule pursuant to the
authority found in §501.151(a) of the Tex. Occ. Code, which
vests the Board with the authority to adopt rules necessary to
perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.

§461.7. License Statuses.

(a) Active Status. Any licensee with a license on active sta-
tus may practice psychology pursuant to that license, subject to any
restrictions imposed by the Board. Any license that is not on inactive,
delinquent, retired, resigned, expired or revoked status is considered
to be on active status. Active status is the only status under which a
licensee may engage in the practice of psychology.

(b) Inactive Status.

(1) A licensee with an unrestricted active license may elect
inactive status through the Board's online licensing system. A licensee
who elects inactive status must return his or her current renewal certifi-
cate or permit for the license to the Board and pay the associated fee.

(2) A licensee with an inactive license is not required to
comply with the professional development requirements set forth in
Board rule 461.11 while his or her license is inactive.

(3) The inactive status period for a license shall coincide
with the license renewal period. At the end of the renewal period, if
the inactive status has not been renewed or the license returned to active
status, the license will expire.

(4) In order to continue on inactive status, an inactive li-
censee must renew his or her inactive status each renewal period. Li-
censees may renew their inactive status through the Board's online li-
censing system by completing the online renewal requirements and
paying the associated fee.

(5) An inactive license may be reactivated at any time by
submitting a written request to return to active status to the Board's
office. When reactivating a license, a licensee must pay the renewal

fee associated with the license. A license that has been reactivated is
subject to the standard renewal schedule and requirements, including
renewal and late fees. Notwithstanding the foregoing, a license that
is reactivated within 60 days of its renewal date will be considered as
having met all renewal requirements and will be renewed for the next

renewal period.

(6) Any licensee reactivating a license from inactive status
must provide proof of completion of 40 hours of professional devel-
opment meeting the requirements of Board rule §461.11 of this title
(relating to Professional Development) before reactivation will occur.
The professional development hours must have been obtained within
the 24 month period preceding the request for reactivation.

(7) A licensee wishing to reactivate his or her license that
has been on inactive status for four years or more must take and pass the
Jurisprudence Exam with the minimum acceptable score as set forth in
Board rule §463.14 of this title (relating to Written Examinations) un-
less the licensee holds another license on active status with this Board.

(8) A licensee with a pending complaint may not place a
license on inactive status. If disciplinary action is taken against a li-
censee's inactive license, the licensee must reactivate the license until
the terms of the disciplinary action or restricted status have been termi-
nated. Failure to reactivate a license when required by this paragraph
shall constitute grounds for further disciplinary action.

(c) Delinquent Status. A licensee who fails to renew his/her
license for any reason when required is considered to be on delinquent
status. Any license delinquent for more than 12 consecutive months
shall expire. The Board may sanction a delinquent licensee for viola-
tions of Board rules.

(d) Restricted Status. Any license that is suspended, on pro-
bated suspension, or required to fulfill some requirements in a Board
order is a restricted license.

(e) Retirement Status. A licensee who is on active or inactive
status with the Board may retire his/her license by notifying the Board
in writing prior to the renewal date for the license. A licensee with a
delinquent status may also retire his/her license by notifying the Board
in writing prior to the license expiring. However, a licensee with a
pending complaint or restricted license may not retire his/her license.
A licensee who retires his/her license shall be reported to have retired

in good standing.
(f) Resignation Status. A licensee may resign only upon ex-

press agreement by the Board. A licensee who resigns shall be reported
as:

(1) Resigned in lieu of adjudication if permitted to resign
while a complaint is pending; or

(2) Resigned in lieu of further disciplinary action if permit-
ted to resign while the license is subject to restriction.

(g) Expired Status. A license that has been delinquent for
twelve months or more or any inactive license that is not renewed or
reactivated is considered to be expired.

(h) Revoked Status. A license is revoked pursuant to Board
Order requiring revocation as a disciplinary action.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.
TRD-201901660
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Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ ¢ ¢
22 TAC §461.11

The Texas State Board of Examiners of Psychologists proposes
an amendment to 22 TAC §461.11, Professional Development.

Overview and Explanation of the Proposed Rule. The proposed
amendment is necessary to reduce regulatory burden, improve
regulatory efficiency, and comport with the changes set out in
proposed rule 22 TAC §471.1, published in this edition of the
Texas Register.

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
rule amendment is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications
relating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule amendment is in effect there will be a
benefit to applicants and licensees because the proposed rule
amendment will provide greater clarity and consistency in the
Board's rules, as well as reduce regulatory licensing burdens.
Mr. Spinks has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to help the Board protect the
public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule amendment is in effect,
there will be no additional economic costs to persons required to
comply with this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule amendment is in effect, there will be no
adverse effect on small businesses, micro-businesses, or rural
communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule amendment will have no adverse economic effect
on small businesses, micro-businesses, or rural communities.
Thus, the Board is not required to prepare a regulatory flexibility
analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule amendment will have no impact on
local employment or a local economy. Thus, the Board is not re-
quired to prepare a local employment impact statement pursuant
to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule amendment does not impose any new or ad-
ditional costs to regulated persons, state agencies, special dis-
tricts, or local governments; therefore, pursuant to §2001.0045
of the Tex. Gov't Code, no repeal or amendment of another rule
is required to offset any increased costs. Additionally, no re-
peal or amendment of another rule is required because the pro-

posed rule amendment is necessary to protect the health, safety,
and welfare of the residents of this state and because regulatory
costs imposed by the Board on licensees is not expected to in-
crease.

Government Growth Impact Statement. For the first five-year
period the proposed rule amendment is in effect, the Board esti-
mates that the proposed rule amendment will have no effect on
government growth. The proposed rule amendment does not
create or eliminate a government program; it does not require
the creation or elimination of employee positions; it does not re-
quire the increase or decrease in future legislative appropriations
to the agency; it does not require an increase or decrease in fees
paid to the agency; it does not create a new regulation, it amends
and clarifies an existing regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule amendment. Thus, the Board is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
amendment may be submitted to Brenda Skiff, Public Informa-
tion Officer, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule amendment will have
an adverse economic effect on small businesses. If the pro-
posed rule amendment is believed to have an adverse effect on
small businesses, estimate the number of small businesses be-
lieved to be impacted by the rule, describe and estimate the eco-
nomic impact of the rule on small businesses, offer alternative
methods of achieving the purpose of the rule; then explain how
the Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed rule is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule amendment is proposed under Tex.
Occ. Code, Title 3, Subtitle I, Chapter 501, which provides the
Texas State Board of Examiners of Psychologists with the au-
thority to make all rules, not inconsistent with the Constitution
and Laws of this State, which are reasonably necessary for the
proper performance of its duties and regulations of proceedings
before it.

Additionally, the Board proposes this rule amendment pursuant
to the authority found in §501.151(a) of the Tex. Occ. Code
which vests the Board with the authority to adopt rules necessary
to perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.

§461.11.  Professional Development.

(a) Requirements. All licensees of the Board are obligated to
continue their professional education by completing a minimum of 40
[20] hours of professional development during each renewal period
[3rear] that they hold a license from the Board regardless of the number
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of separate licenses held by the licensee. Of these 40 [20] hours, all li-
censees must complete a minimum of six [three] hours of professional
development [per year] in the areas of ethics, the Board's Rules of Con-
duct, or professional responsibility, and a minimum of six [three] hours
in the area of cultural diversity (these include, but are not limited to age,
disability, ethnicity, gender, gender identity, language, national origin,
race, religion, culture, sexual orientation, and social economic status).

(b) Relevancy. All professional development hours must be
directly related to the practice of psychology. The Board shall make
the determination as to whether the activity or publication claimed by
the licensee is directly related to the practice of psychology. In order
to establish relevancy to the practice of psychology, the Board may re-
quire a licensee to produce, in addition to the documentation required
by subsection (d) of this section, course descriptions, conference cata-
logs and syllabi, or other material as warranted by the circumstances.
The Board does not pre-approve professional development credit. The
Board shall not allow professional development credit for personal psy-
chotherapy, workshops for personal growth, the provision of services
to professional associations by a licensee, foreign language courses, or
computer training classes.

(c) Professional development.

(1) Required hours may be obtained by participating in one
or more of the following activities, provided that the specific activity
may not be used for credit more than once:

(A) attendance or participation in a formal professional
development activity for which professional development hours have
been pre-assigned by a provider;

(B) teaching or attendance as an officially enrolled stu-
dent in a graduate level course in psychology at a regionally accredited
institution of higher education;

(C) presentation of a program or workshop; and
(D) authoring or editing publications.
(2) Providers include:

(A) national, regional, state, or local psychological as-
sociations; public school districts; regional service centers for public
school districts; state or federal agencies; or psychology programs,
or counseling centers which host accredited psychology training pro-
grams, at regionally accredited institutions of higher education; or

(B) other formally organized groups providing profes-
sional development that is directly related to the practice of psychol-
ogy. Examples of such providers include: public or private institutions,
professional associations, and training institutes devoted to the study
or practice of particular areas or fields of psychology; and professional
associations relating to other mental health professions such as psychi-
atry, counseling, or social work.

(3) Atleast half [(10)] of the required 40 [20] hours of pro-
fessional development must be obtained from or endorsed by a provider
listed in subsection (c)(2)(A) of this section.

(4) Credits will be provided as follows:

(A) For attendance at formal professional development
activities, the number of hours pre-assigned by the provider.

(B) For teaching or attendance of a graduate level psy-
chology course, four hours per credit hour. A particular course may not
be taught or attended by a licensee for professional development credit
more than once.

(C) For presentations of workshops or programs, three
hours for each hour actually presented, for a maximum of six hours per

year. A particular workshop or presentation topic may not be utilized
for professional development credit more than once.

(D) For publications, eight hours for authoring or
co-authoring a book; six hours for editing a book; four hours for
authoring a published article or book chapter. A maximum credit of
eight hours for publication is permitted for any one year.

(5) Professional development hours must have been ob-
tained during the 24 month [12 menths prior to the] renewal period for
which they are submitted. Ifthe hours were obtained during the license
renewal month and are not needed for compliance for that renewal pe-
riod, [yeat;] they may be submitted the following renewal period [year]
to meet that period's [year's| professional development requirements.
A professional development certificate may not be considered towards

fulfilling the requirements for more than one renewal period [year].

(d) Documentation. It is the responsibility of each licensee to
maintain documentation of all professional development hours claimed
under this rule and to provide this documentation upon request by the
Board. Licensees shall maintain documentation of all professional de-
velopment hours claimed for at least five years. The Board will accept
as documentation of professional development:

(1) for hours received from attendance or participation in
formal professional development activities, a certificate or other docu-
ment containing the name of the sponsoring organization, the title of the
activity, the number of pre-assigned professional development hours
for the activity, and the name of the licensee claiming the hours;

(2) for hours received from attending college or university
courses, official grade slips or transcripts issued by the institution of
higher education must be submitted,;

(3) for hours received for teaching college or university
courses, documentation demonstrating that the licensee taught the
course must be submitted;

(4) for presenters of professional development workshops
or programs, copies of the official program announcement naming the
licensee as a presenter and an outline or syllabus of the contents of the
program or workshop;

(5) for authors or editors of publications, a copy of the ar-
ticle or table of contents or title page bearing the name of licensee as
the author or editor;

(6) for online or self-study courses, a copy of the certificate
of completion containing the name of the sponsoring organization, the
title of the course, the number of pre-assigned professional develop-
ment hours for the activity, and stating the licensee passed the exami-
nation given with the course.

(e) Electronic Declaration of Professional Development.
[Declaration Form:] All licensees must declare, on or before their
renewal date, the professional development being submitted for the
current renewal period through the Board's online renewal system.
[sign and submit a completed Professional Development Declaration
Fermfereaehyearmwhteh%heyareheeﬂsedby%heBeafdspeerﬁymg

deela%aﬁeﬂfeﬁnmth%heaﬂnua%feﬁewalfeﬂﬁaﬂdfeeﬂelat&%han
the renewal date:] Licensees shall not submit documentation of
professional development credits obtained unless requested to do so
by the Board. [Licensees whe are not audited pursuant to subsection
) of this section and who are otherwise eligible may declare their
professional development on the online License renewal form:|

(f) Audit. The Board conducts two types of audits. Licensees
shall comply with all Board requests for documentation and infor-
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mation concerning compliance with professional development and/or
Board audits.

(1) Random audits. Each month, 10% of the licensees will
be selected by an automated process for an audit of the licensee's com-
pliance with the Board's professional development requirements. The
Board will notify a licensee by mail of the audit. Upon receipt of an au-
dit notification, a licensee must submit his or her professional develop-
ment documentation through the Board's online renewal system, or by
fax, email, or regular mail before a license will be renewed. [Upen re-
ceipt of an audit netification; licensees planning to renew their licenses
must submit decumentation of compliance to the Board with
they submit the professional development documentation to the Board
at least two weeks in advanece of their online renewal so that it can be
the requested documentation no later than the renewal date of the h-
cense. ]

(2) Individualized audits. The Board will also conduct au-
dits of a specific licensee's compliance with its professional develop-
ment requirements at any time that the Board determines that there are
grounds to believe that a licensee has not complied with the require-
ments of this rule. Upon receipt of notification of an individualized
audit, the licensee must submit all requested documentation within the
time period specified in the notification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901661

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ ¢ ¢
22 TAC §461.16

The Texas State Board of Examiners of Psychologists proposes
an amendment to rule §461.16, Inaccurate and False Informa-
tion in Licensure Application/Documentation and for Annual Li-
censure Renewal Application/Documentation.

Overview and Explanation of the Proposed Rule. The proposed
amendment will more precisely define the prohibited conduct,
improve the agency's ability to protect the public, and make the
changes needed to comport with proposed rule §471.1 published
in this edition of the Texas Register.

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
rule amendment is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications
relating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule amendment is in effect there will be a
benefit to applicants and licensees because the proposed rule
amendment will provide greater clarity and consistency in the

Board's rules. Mr. Spinks has also determined that for each
year of the first five years the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be to help the
Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule amendment is in effect,
there will be no additional economic costs to persons required to
comply with this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule amendment is in effect, there will be no
adverse effect on small businesses, micro-businesses, or rural
communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule amendment will have no adverse economic effect
on small businesses, micro-businesses, or rural communities.
Thus, the Board is not required to prepare a regulatory flexibility
analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule amendment will have no impact on
local employment or a local economy. Thus, the Board is not re-
quired to prepare a local employment impact statement pursuant
to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule amendment does not impose any new or ad-
ditional costs to regulated persons, state agencies, special dis-
tricts, or local governments; therefore, pursuant to §2001.0045
of the Tex. Gov't Code, no repeal or amendment of another rule
is required to offset any increased costs. Additionally, no re-
peal or amendment of another rule is required because the pro-
posed rule amendment is necessary to protect the health, safety,
and welfare of the residents of this state and because regulatory
costs imposed by the Board on licensees is not expected to in-
crease.

Government Growth Impact Statement. For the first five-year
period the proposed rule amendment is in effect, the Board esti-
mates that the proposed rule amendment will have no effect on
government growth. The proposed rule amendment does not
create or eliminate a government program; it does not require
the creation or elimination of employee positions; it does not re-
quire the increase or decrease in future legislative appropriations
to the agency; it does not require an increase or decrease in fees
paid to the agency; it does not create a new regulation, it amends
and clarifies an existing regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule amendment. Thus, the Board is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
amendment may be submitted to Brenda Skiff, Public Informa-
tion Officer, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.
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The Board specifically invites comments from the public on the
issues of whether or not the proposed rule amendment will have
an adverse economic effect on small businesses; if the proposed
rule amendment is believed to have an adverse effect on small
businesses, estimate the number of small businesses believed
to be impacted by the rule, describe and estimate the economic
impact of the rule on small businesses, offer alternative meth-
ods of achieving the purpose of the rule; then explain how the
Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule amendment is proposed under Tex.
Occ. Code, Title 3, Subtitle I, Chapter 501, which provides the
Texas State Board of Examiners of Psychologists with the au-
thority to make all rules, not inconsistent with the Constitution
and Laws of this State, which are reasonably necessary for the
proper performance of its duties and regulations of proceedings
before it.

Additionally, the Board proposes this rule amendment pursuant
to the authority found in §501.151(a) of the Tex. Occ. Code,
which vests the Board with the authority to adopt rules necessary
to perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.

$461.16. Filing of False or Misleading Information with the Board.
Inaccurate and False Information in Licensure Application/Docrmen-
tation and for Annnal Licensure Renewal Application/Documentation-

(a) Applicants. Applicants are prohibited from providing
misleading inaeeurate or false information in their applications and re-
quired documentation for licensure. For an infraction of this type, the
Board may agree to process the application pursuant to an eligibility
order. For a serious infraction of this type that could lead to licensure
of an unqualified person, the Board may deny licensure.

(b) Licensees. The Board will file a complaint against a
licensee for false or misleading statements, information, or omissions
made in connection with an application for licensure or renewal.
alleged errors in or falsification ot an application for licensure or
required documentation for licensure or of an aﬂmﬂal renewal apphi-
cation and required renewal documentation; 1 professional
development doeumentation- For an infraction that led to the licensure
or annual renewal of an unqualified person, the Board may revoke the
license or deny any future disallew renewal of the license.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.
TRD-201901662

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists

Earliest possible date of adoption: July 21, 2019

For further information, please call: (512) 305-7700

¢ ¢ ¢
22 TAC §461.18

The Texas State Board of Examiners of Psychologists proposes
the repeal of rule §461.18, Minimum Data Set Requirement for

Online Renewals. The proposed repeal will correspond with the
proposal of amended rule §471.1 published in this edition of the
Texas Register.

OVERVIEW AND EXPLANATION OF THE PROPOSED
REPEAL. The proposed repeal is necessary because the
substance of this rule has been incorporated into the proposed
amendments to rule §471.1.

FISCAL NOTE. Darrel D. Spinks, Executive Director of the
Board, has determined that for the first five-year period the
proposed repeal is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the
state or local governments as a result of enforcing or adminis-
tering the repeal. Additionally, Mr. Spinks has determined that
enforcing or administering the repeal does not have foreseeable
implications relating to the costs or revenues of state or local
government.

PUBLIC BENEFIT. Mr. Spinks has determined for the first
five-year period the proposed repeal is in effect there will be a
benefit to applicants and licensees because the corresponding
proposed new rule, published elsewhere in this edition of the
Texas Register, will provide greater clarity and consistency
in the Board's rules, as well as reduce regulatory licensing
burdens. Mr. Spinks has also determined that for each year
of the first five years the repeal is in effect, the public benefit
anticipated as a result of enforcing the repeal will be to help the
Board protect the public.

PROBABLE ECONOMIC COSTS. Mr. Spinks has determined
for the first five-year period the proposed repeal is in effect, there
will be no additional economic costs to persons required to com-
ply with this repeal.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT STATEMENT. Mr. Spinks has determined for
the first five-year period the proposed repeal is in effect, there will
be no adverse effect on small businesses, micro-businesses, or
rural communities.

REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND MI-
CRO-BUSINESSES AND RURAL COMMUNITIES. Mr. Spinks
has determined that the proposed repeal will have no adverse
economic effect on small businesses, micro-businesses, or rural
communities. Thus, the Board is not required to prepare a regu-
latory flexibility analysis pursuant to §2006.002 of the Tex. Gov't
Code.

LOCAL EMPLOYMENT IMPACT STATEMENT. Mr. Spinks has
determined that the proposed repeal will have no impact on lo-
cal employment or a local economy. Thus, the Board is not re-
quired to prepare a local employment impact statement pursuant
to §2001.022 of the Tex. Gov't Code.

REQUIREMENT FOR RULES INCREASING COSTS TO REG-
ULATED PERSONS. The proposed repeal does not impose any
new or additional costs to regulated persons, state agencies,
special districts, or local governments; therefore, pursuant to
§2001.0045 of the Tex. Gov't Code, no repeal or amendment
of another rule is required to offset any increased costs. Ad-
ditionally, no repeal or amendment of another rule is required
because the proposed repeal is necessary to protect the health,
safety, and welfare of the residents of this state and because
regulatory costs imposed by the Board on licensees are not ex-
pected to increase.

GOVERNMENT GROWTH IMPACT STATEMENT. For the first
five-year period the proposed repeal is in effect, the Board es-
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timates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; it does not require the creation or elim-
ination of employee positions; it does not require the increase
or decrease in future legislative appropriations to the agency;
it does not require an increase or decrease in fees paid to the
agency; it does not create a new regulation; it does not expand
an existing regulation; it does not increase or decrease the num-
ber of individuals subject to the repeal's applicability; and it does
not positively or adversely affect the state's economy.

TAKINGS IMPACT ASSESSMENT. Mr. Spinks has determined
that there are no private real property interests affected by the
proposed repeal. Thus, the Board is not required to prepare a
takings impact assessment pursuant to §2007.043 of the Tex.
Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the pro-
posed repeal may be submitted to Brenda Skiff, Public Informa-
tion Officer, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on
the issues of whether or not the proposed repeal will have an
adverse economic effect on small businesses. If the proposed
repeal is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to
be impacted by the repeal, describe and estimate the economic
impact of the repeal on small businesses, offer alternative meth-
ods of achieving the purpose of the repeal; then explain how the
Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed repeal is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods.
See §2006.002(c) and (c-1) of the Tex. Gov't Code.

STATUTORY AUTHORITY. The rule repeal is proposed under
Tex. Occ. Code, Title 3, Subtitle I, Chapter 501, which provides
the Texas State Board of Examiners of Psychologists with the
authority to make all rules, not inconsistent with the Constitution
and Laws of this State, which are reasonably necessary for the
proper performance of its duties and regulations of proceedings
before it.

Additionally, the Board proposes this rule repeal pursuant to the
authority found in §501.151(a) of the Tex. Occ. Code, which
vests the Board with the authority to adopt rules necessary to
perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.

$461.18.  Minimum Data Set Requirement for Online Renewals.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901663

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ ¢ ¢

CHAPTER 463. APPLICATIONS AND
EXAMINATIONS
22 TAC §463.11

The Texas State Board of Examiners of Psychologists proposes
an amendment to rule §463.11, Licensed Psychologists.

Overview and Explanation of the Proposed Rule Amendment.
The proposed amendment is necessary to reduce unnecessary
regulatory burdens on applicants, particularly those who delay
entering the workforce.

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
rule amendment is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications
relating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule amendment is in effect, there will be a
benefit to licensees and applicants because the proposed rule
amendment will provide greater clarity in the Board's rules and
will shorten the application process for some applicants. Cur-
rently, applicants with a gap greater than two years between the
date an applicant obtains his or her doctoral degree and the date
the applicant begins his or her required post-doctoral supervised
experience will have their application denied unless the appli-
cant can demonstrate good cause, as defined in the rule. This
proposed amendment would increase this gap period to seven
years. The Board meets on a quarterly basis so requesting a
waiver can sometimes be a lengthy process; it could take as
much as 90 days before the Board could meet, consider, and
possibly grant or deny such a waiver. Therefore, future appli-
cants with gaps of seven years or less will no longer be required
to request a waiver from the Board; the Board's staff will be al-
lowed to continue processing such applications without the need
for any further Board action. Mr. Spinks has also determined that
for each year of the first five years the rule is in effect, the public
benefit anticipated as a result of enforcing the rule will be to help
the Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule amendment is in effect,
there will be no additional economic costs to persons required to
comply with this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule amendment is in effect, there will be no
adverse effect on small businesses, micro-businesses, or rural
communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule amendment will have no adverse economic effect
on small businesses, micro-businesses, or rural communities.
Thus, the Board is not required to prepare a regulatory flexibility
analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule amendment will have no impact on
local employment or a local economy. Thus, the Board is not re-

PROPOSED RULES June 21, 2019 44 TexReg 3065


mailto:Open.Records@tsbep.texas.gov

quired to prepare a local employment impact statement pursuant
to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed amendment does not impose any new or addi-
tional costs to regulated persons, state agencies, special dis-
tricts, or local governments; therefore, pursuant to §2001.0045
of the Tex. Gov't Code, no repeal or amendment of another rule
is required to offset any increased costs. Additionally, no re-
peal or amendment of another rule is required because the pro-
posed rule amendment is necessary to protect the health, safety,
and welfare of the residents of this state and because regulatory
costs imposed by the Board on licensees is not expected to in-
crease.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Board estimates that
the proposed rule amendment will have no effect on govern-
ment growth. The proposed rule amendment does not create
or eliminate a government program; it does not require the cre-
ation or elimination of employee positions; it does not require the
increase or decrease in future legislative appropriations to the
agency; it does not require an increase or decrease in fees paid
to the agency; it does not create a new regulation, it amends an
existing regulation; it does not expand or repeal an existing reg-
ulation but clarifies an existing regulation; it does not increase
or decrease the number of individuals subject to the rule's appli-
cability; and it does not positively or adversely affect the state's
economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule amendment. Thus, the Board is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
amendment may be submitted to Brenda Skiff, Public Informa-
tion Officer, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed amendment will have
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to
be impacted by the rule, describe and estimate the economic
impact of the rule on small businesses, offer alternative meth-
ods of achieving the purpose of the rule; then explain how the
Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed rule is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule amendment is proposed under Tex.
Occ. Code, Title 3, Subtitle I, Chapter 501, which provides the
Texas State Board of Examiners of Psychologists with the au-
thority to make all rules, not inconsistent with the Constitution
and Laws of this State, which are reasonably necessary for the
proper performance of its duties and regulations of proceedings
before it.

Additionally, the Board proposes this rule amendment pursuant
to the authority found in §501.151(a) of the Tex. Occ. Code,
which vests the Board with the authority to adopt rules necessary
to perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.

§463.11.  Licensed Psychologists.

(a) Application Requirements. An application for licensure as
a psychologist includes, in addition to the requirements set forth in
Board rule §463.5(1) of this title (relating to Application File Require-
ments):

(1) Documentation of active licensure as a provisionally li-
censed psychologist in good standing.

(2) Documentation of supervised experience from a li-
censed psychologist which satisfies the requirements of the Board.
The formal internship should be documented by the Director of
Internship Training when possible, but may be documented by a
licensed psychologist with knowledge of the internship program and
the applicant's participation in the internship program if the Director
of Internship Training is unavailable.

(3) Documentation of licensure in other jurisdictions, in-
cluding information on disciplinary action and pending complaints,
sent directly to the Board.

(b) Degree Requirements. The degree requirements for licen-
sure as a psychologist are the same as for provisional licensure as stated
in Board rule §463.10 of this title (relating to Provisionally Licensed
Psychologist).

(c) An applicant who is actively licensed as a psychologist
in another jurisdiction, and who meets each of the following require-
ments, is considered to have met the requirements for supervised ex-
perience under this rule:

(1) The applicant must affirm that he or she has received at
least 3,000 hours of supervised experience from a licensed psychologist
in the jurisdiction where the supervision took place. At least half of
those hours (a minimum of 1,500 hours) must have been completed
within a formal internship, and the remaining one-half (a minimum of
1,500 hours) must have been completed after the doctoral degree was
conferred or completed; and

(2) The applicant must submit a self-query report from the
National Practitioner Data Bank (NPDB) reflecting no disciplinary his-
tory, other than disciplinary history related to continuing education
or professional development. The report must be submitted with the
application in the sealed envelope in which it was received from the
NPDB.

(d) Supervised Experience. In order to qualify for licensure,
an applicant must submit proof of a minimum of 3,500 hours of super-
vised experience, at least 1,750 of which must have been received after
obtaining either provisional trainee status or provisional licensure, and
at least 1,750 of which must have been obtained through a formal in-
ternship that occurred within the applicant's doctoral degree program.
A formal internship completed after the doctoral degree was conferred,
but otherwise meeting the requirements of this rule, will be accepted for
an applicant who received his or her doctoral degree prior to Septem-
ber 1, 2017. Following the conferral of a doctoral degree, 1,750 hours
obtained or completed while employed in the delivery of psychological
services in an exempt setting; while licensed or authorized to practice
in another jurisdiction; or while practicing as a psychological associate
or specialist in school psychology in this state may be substituted for
the minimum of 1,750 hours of supervised experience required as a
provisional trainee or provisionally licensed psychologist if the experi-
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ence was obtained or completed under the supervision of a licensed
psychologist. Post-doctoral supervised experience obtained prior to
September 1, 2016 may also be used to satisfy, either in whole or in
part, the post-doctoral supervised experience required by this subsec-
tion if the experience was obtained under the supervision of a licensed
psychologist.

(1) General. All supervised experience for licensure as a
psychologist, including the formal internship, must meet the following
requirements:

(A) Each period of supervised experience must be ob-
tained in not more than two placements, and in not more than 24 con-
secutive months.

(B) Gaps Related to Supervised Experience.

(i) Unless a waiver is granted by the Board, an ap-
plication for a psychologist's license will be denied if:

(I) _agap of more than seven years exists between
the date an applicant's doctoral degree was officially conferred and the
date the applicant began obtaining his or her hours of supervised expe-
rience under provisional trainee status or provisional licensure; or

(1I) a gap of more than two years exists between
the completion date of an applicant's hours of supervised experience
acquired as a provisional trainee or provisionally licensed psychologist,
and the date of application.

£} Unless a waiver is granted by the Board; an ap-
plication for a psychologist's license will be denied if a gap of more
than 2 years exists between:]
f) the date an applicant's doctoral degree was
heurs of supervised experience under provisional trainee status or pro-
[(1l) the completion date of an applicant's hours
of supervised experience acquired as a provisional trainee or provision-
ally licensed psychelogist; and the date of application-}
(i) The Board shall grant a waiver upon a showing
of good cause by the applicant. Good cause shall include, but is not
limited to:

(1) proof of continued employment in the de-
livery of psychological services in an exempt setting as described in
§501.004 of the Act, during any gap period;

(1I) proof of annual professional development,
which at a minimum meets the Board's professional development
requirements, during any gap period;

(I1I)  proof of enrollment in a course of study in a
regionally accredited institution or training facility designed to prepare
the individual for the profession of psychology during any gap period;
or

(1V) proofof licensure as a psychologist and con-
tinued employment in the delivery of psychological services in another
jurisdiction.

(C) A formal internship with rotations, or one that is
part of a consortium within a doctoral program, is considered to be one
placement. A consortium is composed of multiple placements that have
entered into a written agreement setting forth the responsibilities and
financial commitments of each participating member, for the purpose of
offering a well-rounded, unified psychology training program whereby
trainees work at multiple sites, but obtain training from one primary site

with some experience at or exposure to aspects of the other sites that
the primary site does not offer.

(D) The supervised experience required by this rule
must be obtained after official enrollment in a doctoral program.

(E) All supervised experience must be received from a
psychologist licensed at the time supervision is received.

(F) The supervising psychologist must be trained in the
area of supervision provided to the supervisee.

(G) Experience obtained from a psychologist who is re-
lated within the second degree of affinity or consanguinity to the super-
visee may not be utilized to satisfy the requirements of this rule.

(H) All supervised experience obtained for the purpose
of licensure must be conducted in accordance with all applicable Board
rules.

(D) Unless authorized by the Board, supervised experi-
ence received from a psychologist practicing with a restricted license
may not be utilized to satisfy the requirements of this rule.

(J) The supervisee shall be designated by a title that
clearly indicates a supervisory licensing status such as "intern," "resi-
dent," "trainee," or "fellow." An individual who is a Provisionally Li-
censed Psychologist or a Licensed Psychological Associate may use his
or her title so long as those receiving psychological services are clearly
informed that the individual is under the supervision of a licensed psy-
chologist. An individual who is a Licensed Specialist in School Psy-
chology may use his or her title so long as the supervised experience
takes place within a school, and those receiving psychological services
are clearly informed that the individual is under the supervision of an
individual who is licensed as a psychologist and specialist in school
psychology. Use of a different job title is permitted only if authorized
under §501.004 of the Psychologists' Licensing Act, or another Board
rule.

(2) Formal Internship. The formal internship hours must
be satisfied by one of the following types of formal internships:

(A) The successful completion of an internship pro-
gram accredited by the American Psychological Association (APA)
or Canadian Psychological Association (CPA), or which is a member
of the Association of Psychology Postdoctoral and Internship Centers
(APPIC); or

(B) The successful completion of an organized intern-
ship meeting all of the following criteria:

(i) It must constitute an organized training program
which is designed to provide the intern with a planned, programmed
sequence of training experiences. The primary focus and purpose of
the program must be to assure breadth and quality of training.

(i) The internship agency must have a clearly desig-
nated staff psychologist who is responsible for the integrity and quality
of the training program and who is actively licensed/certified by the
licensing board of the jurisdiction in which the internship takes place
and who is present at the training facility for a minimum of 20 hours a
week.

(iti) The internship agency must have two or more
full-time licensed psychologists on the staff as primary supervisors.

(iv) Internship supervision must be provided by a
staff member of the internship agency or by an affiliate of that agency
who carries clinical responsibility for the cases being supervised.
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(v) The internship must provide training in a range
of assessment and intervention activities conducted directly with pa-
tients/clients.

(vi) At least 25% of trainee's time must be in direct
patient/client contact.

(vii)  The internship must include a minimum of two
hours per week of regularly scheduled formal, face-to-face individual
supervision. There must also be at least four additional hours per week
in learning activities such as: case conferences involving a case in
which the intern was actively involved; seminars dealing with psychol-
ogy issues; co-therapy with a staff person including discussion; group
supervision; additional individual supervision.

(viii) Training must
practicum and post-externship level.

be post-clerkship, post-

(ix) The internship agency must have a minimum of
two full-time equivalent interns at the internship level of training during
applicant's training period.

(x) The internship agency must inform prospective
interns about the goals and content of the internship, as well as the ex-
pectations for quantity and quality of trainee's work, including expected
competencies; or

(C) The successful completion of an organized intern-
ship program in a school district meeting the following criteria:

(i) The internship experience must be provided at or
near the end of the formal training period.

(i) The internship experience must require a mini-
mum of 35 hours per week over a period of one academic year, or a
minimum of 20 hours per week over a period of two consecutive aca-
demic years.

(iii) The internship experience must be consistent
with a written plan and must meet the specific training objectives of
the program.

(iv) The internship experience must occur in a set-
ting appropriate to the specific training objectives of the program.

(v) At least 600 clock hours of the internship expe-
rience must occur in a school setting and must provide a balanced ex-
posure to regular and special educational programs.

(vi) The internship experience must occur under
conditions of appropriate supervision. Field-based internship super-
visors, for the purpose of the internship that takes place in a school
setting, must be licensed as a psychologist and, if a separate credential
is required to practice school psychology, must have a valid credential
to provide psychology in the public schools. The portion of the
internship which appropriately may take place in a non-school setting
must be supervised by a psychologist.

(vii)  Field-based internship supervisors must be re-
sponsible for no more than two interns at any given time. University
internship supervisors shall be responsible for no more than twelve in-
terns at any given time.

(viii) Field-based internship supervisors must pro-
vide at least two hours per week of direct supervision for each intern.
University internship supervisors must maintain an ongoing relation-
ship with field-based internship supervisors and shall provide at least
one field-based contact per semester with each intern.

(ix) The internship site shall inform interns concern-
ing the period of the internship and the training objectives of the pro-
gram.

(x) The internship experience must be systemat-
ically evaluated in a manner consistent with the specific training
objectives of the program.

(xi) The internship experience must be conducted in
a manner consistent with the current legal-ethical standards of the pro-
fession.

(xii) The internship agency must have a minimum
of two full-time equivalent interns at the internship level during the
applicant's training period.

(xiii)  The internship agency must have the availabil-
ity of at least two full-time equivalent psychologists as primary super-
visors, at least one of whom is employed full time at the agency and is
a school psychologist.

(3) Industrial/Organizational Requirements. Individuals
enrolled in an Industrial/Organizational doctoral degree program are
exempt from the formal internship requirement but must complete
3,500 hours of supervised experience meeting the requirements of
paragraph (1) of this subsection, at least 1,750 of which must have
been received as a provisional trainee or provisionally licensed
psychologist. Individuals who do not undergo a formal internship
pursuant to this paragraph should note that Board rules prohibit a
psychologist from practicing in an area in which they do not have
sufficient training and experience, of which a formal internship is
considered to be an integral requirement.

(4) Licensure Following Retraining.

(A) In order to qualify for licensure after undergoing
retraining, an applicant must demonstrate the following:

(i) conferral of a doctoral degree in psychology from
a regionally accredited institution of higher education prior to under-
going retraining;

(i) completion of a formal, accredited post-doctoral

retraining program in psychology which included at least 1,750 hours
in a formal internship;

(iii)  retraining within the two year period preceding
the date of application for licensure under this rule, or continuous em-
ployment in the delivery of psychological services in an exempt setting
as described in §501.004 of the Psychologists' Licensing Act since re-
ceiving their doctoral degree; and

(iv) upon completion of the retraining program, at
least 1,750 hours of supervised experience after obtaining either provi-
sional trainee status or provisional licensure.

(B) An applicant meeting the requirements of this sub-
section is considered to have met the requirements for supervised ex-
perience under this rule.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901664

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700
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CHAPTER 471.
22 TAC §471.1

The Texas State Board of Examiners of Psychologists proposes
an amendment to rule §471.1, Renewal of a License.

RENEWALS

Overview and Explanation of the Proposed Rule. The proposed
amendment will reduce the regulatory burden on licensees and
improve agency efficiency by requiring biennial renewals and
increasing the level of automation used in carrying out agency
functions. Moreover, the proposed amendment will advance the
Board's stated goal of expanding its use of digital services, a
key component in the agency's strategic plan. Additionally, the
proposed amendment is necessary due to anticipated statutory
changes to §501.301 and §501.302 of the Tex. Occ. Code and
newly anticipated §507.254 of the Tex. Occ. Code, as proposed
in Tex. H.B. 1501 and S.B. 611, 86th Leg., R.S. (2019).

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
rule amendment is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications
relating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule amendment is in effect there will be
a benefit to licensees because the proposed rule amendment
will reduce regulatory licensing burdens. Mr. Spinks has also
determined that for each year of the first five years the rule is in
effect, the public benefit anticipated as a result of enforcing the
rule will be to help the Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule amendment is in effect,
there will be no additional economic costs to persons required to
comply with this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined that for the first five-year
period the proposed rule amendment is in effect, there will be no
adverse effect on small businesses, micro-businesses, or rural
communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule amendment will have no adverse economic effect
on small businesses, micro-businesses, or rural communities.
Thus, the Board is not required to prepare a regulatory flexibility
analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined the proposed rule amendment will have no impact on lo-
cal employment or a local economy. Thus, the Board is not re-
quired to prepare a local employment impact statement pursuant
to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule amendment does not impose any new or ad-
ditional costs to regulated persons, state agencies, special dis-
tricts, or local governments; therefore, pursuant to §2001.0045
of the Tex. Gov't Code, no repeal or amendment of another rule
is required to offset any increased costs. Additionally, no re-
peal or amendment of another rule is required because the pro-
posed rule amendment is necessary to protect the health, safety,
and welfare of the residents of this state and because regulatory

costs imposed by the Board on licensees is not expected to in-
crease.

Government Growth Impact Statement. For the first five-year
period the proposed rule amendment is in effect, the Board esti-
mates that the proposed rule amendment will have no effect on
government growth. The proposed rule amendment does not
create or eliminate a government program; it does not require
the creation or elimination of employee positions; it does not re-
quire the increase or decrease in future legislative appropriations
to the agency; it does not require an increase or decrease in
fees paid to the agency; it does not create a new regulation, it
amends an existing regulation to reduce the regulatory burden
on licensees from an annual licensure renewal requirement to a
biennial requirement; it does not expand an existing regulation; it
does not increase or decrease the number of individuals subject
to the rule's applicability; and it does not positively or adversely
affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule amendment. Thus, the Board is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
amendment may be submitted to Brenda Skiff, Public Informa-
tion Officer, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule amendment will have
an adverse economic effect on small businesses. If the pro-
posed rule amendment is believed to have an adverse effect on
small businesses, estimate the number of small businesses be-
lieved to be impacted by the rule, describe and estimate the eco-
nomic impact of the rule on small businesses, offer alternative
methods of achieving the purpose of the rule; then explain how
the Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed rule is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule amendment is proposed under Tex.
Occ. Code, Title 3, Subtitle I, Chapter 501, which provides the
Texas State Board of Examiners of Psychologists with the au-
thority to make all rules, not inconsistent with the Constitution
and Laws of this State, which are reasonably necessary for the
proper performance of its duties and regulations of proceedings
before it.

Additionally, the Board proposes this rule amendment pursuant
to the authority found in §501.151(a) of the Tex. Occ. Code
which vests the Board with the authority to adopt rules necessary
to perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.

$471.1. Renewal of a License.

(a) All licenses issued by the Board shall be subject to annual
renewal through August 31, 2019. Effective September 1, 2019, all
licenses issued by this agency are renewable on a biennial basis and
must be renewed online.
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(b) Renewals [Annual renewals] are due on the last day of the
license holder's birth month, but may be completed up to 60 days in
advance.

(c) Licensees must pay all applicable renewal and late fees, in-
dicate compliance with the professional development requirements set
out in Board rule §461.11 of this title (relating to Professional Devel-
opment), provide a standardized set of information about their training
and practices or update this information prior to renewal, and comply
with any other requirements set out in agency renewal forms as a pre-
requisite for renewal of a license. Licensed psychologists must also
update their online profile information when renewing their license. A
license may not be renewed until a licensee has complied with the re-
quirements of this rule.

(d) A licensee who falsely reports compliance with Board rule
§461.11 of this title on his or her renewal form or who practices with
a license renewed under false pretenses will be subject to disciplinary
action.

(e) Licensees will be sent notification of their approaching re-
newal date at least 30, but not more than 90 days before their renewal
date. This notification will be sent to the licensee's address of record
via first class mail. Responsibility for renewing a license rests exclu-
sively with the licensee, and the failure of the licensee to receive the
reminder notification from the Board shall not operate to excuse a li-
censee's failure to timely renew a license. Licensees who do not timely
renew their license will be sent a second notice informing them that
their license has become delinquent. The second notice will be sent to
the licensee's address of record via certified or register mail. Failure
of a licensee to receive the second notification shall not operate to ex-
cuse the failure to timely renew a license or any unlawful practice with
a delinquent license. [Each year licensees will be sent notification of
their approaching renewal date at least 30 days before the last day of
their birth month.]

(f) Notwithstanding subsection (a) of this section, effective
September 1, 2019 one-half of the individuals licensed by this agency
will be selected and required to renew their license(s) on a one-time ba-
sis for one year, after which their renewal period will be automatically
converted to the biennial renewal period. The renewal fee for a license
renewed under this subsection shall be one-half of the biennial renewal
fee for the particular license, together with the appropriate Office of
Patient Protection and Texas.gov subscription fees. The professional
development requirements for a license renewed under this subsection
shall also be reduced to one-half of the professional development re-
quirements under Board rule §461.11 of this title.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901683

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700
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The Texas State Board of Examiners of Psychologists proposes
the repeal of rule §471.2, Renewal Forms. The proposed repeal

will correspond with the proposal of amended rule §471.1 pub-
lished in this edition of the Texas Register.

OVERVIEW AND EXPLANATION OF THE PROPOSED RE-
PEAL. The proposed repeal is necessary because portions of
this rule have been incorporated into the proposed amendments
torule §471.1, and because the remaining substance of this rule
is duplicative of the existing requirements found in rule §471.1.

FISCAL NOTE. Darrel D. Spinks, Executive Director of the
Board, has determined that for the first five-year period the
proposed repeal is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the
state or local governments as a result of enforcing or adminis-
tering the repeal. Additionally, Mr. Spinks has determined that
enforcing or administering the repeal does not have foreseeable
implications relating to the costs or revenues of state or local
government.

PUBLIC BENEFIT. Mr. Spinks has determined for the first
five-year period the proposed repeal is in effect there will be a
benefit to applicants and licensees because the corresponding
proposed new rule, published elsewhere in this edition of the
Texas Register, will provide greater clarity and consistency
in the Board's rules, as well as reduce regulatory licensing
burdens. Mr. Spinks has also determined that for each year
of the first five years the repeal is in effect, the public benefit
anticipated as a result of enforcing the repeal will be to help the
Board protect the public.

PROBABLE ECONOMIC COSTS. Mr. Spinks has determined
for the first five-year period the proposed repeal is in effect, there
will be no additional economic costs to persons required to com-
ply with this repeal.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT STATEMENT. Mr. Spinks has determined for
the first five-year period the proposed repeal is in effect, there will
be no adverse effect on small businesses, micro-businesses, or
rural communities.

REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND Ml-
CRO-BUSINESSES AND RURAL COMMUNITIES. Mr. Spinks
has determined that the proposed repeal will have no adverse
economic effect on small businesses, micro-businesses, or rural
communities. Thus, the Board is not required to prepare a regu-
latory flexibility analysis pursuant to §2006.002 of the Tex. Gov't
Code.

LOCAL EMPLOYMENT IMPACT STATEMENT. Mr. Spinks has
determined that the proposed repeal will have no impact on lo-
cal employment or a local economy. Thus, the Board is not re-
quired to prepare a local employment impact statement pursuant
to §2001.022 of the Tex. Gov't Code.

REQUIREMENT FOR RULES INCREASING COSTS TO REG-
ULATED PERSONS. The proposed repeal does not impose any
new or additional costs to regulated persons, state agencies,
special districts, or local governments; therefore, pursuant to
§2001.0045 of the Tex. Gov't Code, no repeal or amendment
of another rule is required to offset any increased costs. Ad-
ditionally, no repeal or amendment of another rule is required
because the proposed repeal is necessary to protect the health,
safety, and welfare of the residents of this state and because
regulatory costs imposed by the Board on licensees are not ex-
pected to increase.

GOVERNMENT GROWTH IMPACT STATEMENT. For the first
five-year period the proposed repeal is in effect, the Board es-
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timates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; it does not require the creation or elim-
ination of employee positions; it does not require the increase
or decrease in future legislative appropriations to the agency;
it does not require an increase or decrease in fees paid to the
agency; it does not create a new regulation; it does not expand
an existing regulation; it does not increase or decrease the num-
ber of individuals subject to the repeal's applicability; and it does
not positively or adversely affect the state's economy.

TAKINGS IMPACT ASSESSMENT. Mr. Spinks has determined
that there are no private real property interests affected by the
proposed repeal. Thus, the Board is not required to prepare a
takings impact assessment pursuant to §2007.043 of the Tex.
Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the pro-
posed repeal may be submitted to Brenda Skiff, Public Informa-
tion Officer, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on
the issues of whether or not the proposed repeal will have an
adverse economic effect on small businesses. If the proposed
repeal is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to
be impacted by the repeal, describe and estimate the economic
impact of the repeal on small businesses, offer alternative meth-
ods of achieving the purpose of the repeal; then explain how the
Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed repeal is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods.
See §2006.002(c) and (c-1) of the Tex. Gov't Code.

STATUTORY AUTHORITY. The rule repeal is proposed under
Tex. Occ. Code, Title 3, Subtitle I, Chapter 501, which provides
the Texas State Board of Examiners of Psychologists with the
authority to make all rules, not inconsistent with the Constitution
and Laws of this State, which are reasonably necessary for the
proper performance of its duties and regulations of proceedings
before it.

Additionally, the Board proposes this rule repeal pursuant to the
authority found in §501.151(a) of the Tex. Occ. Code, which
vests the Board with the authority to adopt rules necessary to
perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.

$471.2.  Renewal Forms.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901666

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

22 TAC §471.3

The Texas State Board of Examiners of Psychologists proposes
new rule §471.3, Initial License Renewal Dates.

OVERVIEW AND EXPLANATION OF THE PROPOSED RULE.
The proposed new rule is necessary to comport with the changes
set out in proposed rule §471.1, published in this edition of the
Texas Register, which would create a biennial license renewal
requirement instead of the current annual one. This proposed
new rule is necessary to define the expiration date for newly is-
sued and reinstated licenses in the proposed biennial license
renewal structure.

FISCAL NOTE. Darrel D. Spinks, Executive Director of the
Board, has determined that for the first five-year period the pro-
posed rule is in effect, there will be no additional estimated cost,
reduction in costs, or loss or increase in revenue to the state or
local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications
relating to the costs or revenues of state or local government.

PUBLIC BENEFIT. Mr. Spinks has determined for the first five-
year period the proposed rule is in effect there will be a benefit to
applicants and licensees because the proposed rule will provide
greater clarity and consistency in the Board's rules. Mr. Spinks
has also determined that for each year of the first five years the
rule is in effect, the public benefit anticipated as a result of en-
forcing the rule will be to help the Board protect the public.

PROBABLE ECONOMIC COSTS. Mr. Spinks has determined
for the first five-year period the proposed rule is in effect, there
will be no additional economic costs to persons required to com-
ply with this rule.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT STATEMENT. Mr. Spinks has determined for
the first five-year period the proposed rule is in effect, there will
be no adverse effect on small businesses, micro-businesses, or
rural communities.

REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND MI-
CRO-BUSINESSES AND RURAL COMMUNITIES. Mr. Spinks
has determined that the proposed rule will have no adverse eco-
nomic effect on small businesses, micro-businesses, or rural
communities. Thus, the Board is not required to prepare a regu-
latory flexibility analysis pursuant to §2006.002 of the Tex. Gov't
Code.

LOCAL EMPLOYMENT IMPACT STATEMENT. Mr. Spinks has
determined that the proposed rule will have no impact on lo-
cal employment or a local economy. Thus, the Board is not re-
quired to prepare a local employment impact statement pursuant
to §2001.022 of the Tex. Gov't Code.

REQUIREMENT FOR RULES INCREASING COSTS TO REG-
ULATED PERSONS. The proposed rule does not impose any
new or additional costs to regulated persons, state agencies,
special districts, or local governments; therefore, pursuant to
§2001.0045 of the Tex. Gov't Code, no repeal or amendment
of another rule is required to offset any increased costs. Ad-
ditionally, no repeal or amendment of another rule is required
because the proposed rule is necessary to protect the health,
safety, and welfare of the residents of this state and because
regulatory costs imposed by the Board on licensees are not ex-
pected to increase.
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GOVERNMENT GROWTH IMPACT STATEMENT. For the first
five-year period the proposed rule is in effect, the Board esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to the agency; it does
not require an increase or decrease in fees paid to the agencyj; it
does create a new regulation but the proposed new rule essen-
tially clarifies the biennial renewal regulatory structure, which is
proposed in rule §471.1 published in this addition of the Texas
Register, reducing the current regulatory burdens imposed by
the annual renewal requirements; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

TAKINGS IMPACT ASSESSMENT. Mr. Spinks has determined
that there are no private real property interests affected by the
proposed rule. Thus, the Board is not required to prepare a tak-
ings impact assessment pursuant to §2007.043 of the Tex. Gov't
Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the pro-
posed rule may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small businesses. If the proposed rule is be-
lieved to have an adverse effect on small businesses, estimate
the number of small businesses believed to be impacted by the
rule, describe and estimate the economic impact of the rule on
small businesses, offer alternative methods of achieving the pur-
pose of the rule; then explain how the Board may legally and
feasibly reduce that adverse effect on small businesses consid-
ering the purpose of the statute under which the proposed rule
is to be adopted; and finally, describe how the health, safety, en-
vironmental and economic welfare of the state will be impacted
by the various proposed methods. See §2006.002(c) and (c-1)
of the Tex. Gov't Code.

STATUTORY AUTHORITY. The new rule is proposed under Tex.
Occ. Code, Title 3, Subtitle I, Chapter 501, which provides the
Texas State Board of Examiners of Psychologists with the au-
thority to make all rules, not inconsistent with the Constitution
and Laws of this State, which are reasonably necessary for the
proper performance of its duties and regulations of proceedings
before it.

Additionally, the Board proposes this new rule pursuant to the
authority found in §501.151(a) of the Tex. Occ. Code, which
vests the Board with the authority to adopt rules necessary to
perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.
$471.3.  Initial License Renewal Dates.

(a) The license expiration date for a license issued by this
agency is the last day of the licensee's birth month.

(b) The initial renewal date for a license issued or reinstated
by this agency shall be set as follows:

(1) A license issued or reinstated within 180 days prior to
the last day of a licensee's birth month shall be set for renewal on the
next expiration date following a period of two years from the date of
issuance or reinstatement.

(2) A license issued or reinstated more than 180 days prior
to the last day of a licensee's birth month shall be set for renewal on
the next expiration date following a period of one year from the date of
issuance or reinstatement.

(c) Following the initial renewal dates set forth in subsection
(b) of this section, a license shall become subject to the standard re-
newal schedule and requirements.

(d) Notwithstanding subsection (b) of this section, for individ-
uals with more than one license, the initial renewal date for a newly
issued or reinstated license shall coincide with the individual's existing
license renewal date.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901667

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ ¢ ¢
22 TAC §471.6

The Texas State Board of Examiners of Psychologists proposes
an amendment to rule §471.6, Renewal Terms Exclusive to Li-
censees on Active Military Duty.

Overview and Explanation of the Proposed Rule. The proposed
amendment is necessary to comport with the changes set out
in proposed rule §471.1 published in this edition of the Texas
Register.

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
rule amendment is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications
relating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule amendment is in effect there will be a
benefit to applicants and licensees because the proposed rule
amendment will provide greater clarity and consistency in the
Board's rules. Mr. Spinks has also determined that for each
year of the first five years the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be to help the
Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule amendment is in effect,
there will be no additional economic costs to persons required to
comply with this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
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riod the proposed rule amendment is in effect, there will be no
adverse effect on small businesses, micro-businesses, or rural
communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule amendment will have no adverse economic effect
on small businesses, micro-businesses, or rural communities.
Thus, the Board is not required to prepare a regulatory flexibility
analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule amendment will have no impact on
local employment or a local economy. Thus, the Board is not re-
quired to prepare a local employment impact statement pursuant
to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule amendment does not impose any new or ad-
ditional costs to regulated persons, state agencies, special dis-
tricts, or local governments; therefore, pursuant to §2001.0045
of the Tex. Gov't Code, no repeal or amendment of another rule
is required to offset any increased costs. Additionally, no re-
peal or amendment of another rule is required because the pro-
posed rule amendment is necessary to protect the health, safety,
and welfare of the residents of this state and because regulatory
costs imposed by the Board on licensees is not expected to in-
crease.

Government Growth Impact Statement. For the first five-year
period the proposed rule amendment is in effect, the Board esti-
mates that the proposed rule amendment will have no effect on
government growth. The proposed rule amendment does not
create or eliminate a government program; it does not require
the creation or elimination of employee positions; it does not re-
quire the increase or decrease in future legislative appropriations
to this agency; it does not require an increase or decrease in
fees paid to the agency; it does not create a new regulation, it
amends and clarifies an existing regulation; it does not expand
an existing regulation; it does not increase or decrease the num-
ber of individuals subject to the rule's applicability; and it does
not positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule amendment. Thus, the Board is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
amendment may be submitted to Brenda Skiff, Public Informa-
tion Officer, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (5612) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule amendment will have
an adverse economic effect on small businesses. If the pro-
posed rule amendment is believed to have an adverse effect on
small businesses, estimate the number of small businesses be-
lieved to be impacted by the rule, describe and estimate the eco-
nomic impact of the rule on small businesses, offer alternative
methods of achieving the purpose of the rule; then explain how
the Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed rule is to be adopted; and finally, describe

how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule amendment is proposed under Tex.
Occ. Code, Title 3, Subtitle I, Chapter 501, which provides the
Texas State Board of Examiners of Psychologists with the au-
thority to make all rules, not inconsistent with the Constitution
and Laws of this State, which are reasonably necessary for the
proper performance of its duties and regulations of proceedings
before it.

Additionally, the Board proposes this rule amendment pursuant
to the authority found in §501.151(a) of the Tex. Occ. Code
which vests the Board with the authority to adopt rules necessary
to perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.

§471.6. Renewal Terms Exclusive to Licensees on Active Military
Duty.

(a) Licensees serving on active duty, as defined by Tex. Occ.
Code Ann. §55.001, may request a waiver from the professional de-
velopment requirements and renewal fees associated with the renewal
of their license. Licensees who submit a written request to the Board
prior to their renewal date each renewal period [year], and provide the
Board with official verification of active duty status during their re-
newal period [year], will be granted a waiver from the professional de-
velopment requirements and renewal fees associated with the renewal
of their license for that renewal period. [year]

(b) Licensees with an expired or delinquent license may re-
quest their license be reinstated or returned to active status if they would
have been eligible for a waiver under subsection (a) of this section
abeve prior to their license expiring or becoming delinquent. Licensees
seeking relief under this subsection paragraph must do so within two
years of their license becoming delinquent.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901668

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ ¢ ¢

CHAPTER 473. FEES
22 TAC §473.1

The Texas State Board of Examiners of Psychologists proposes
an amendment to rule §473.1, Application Fees.

Overview and Explanation of the Proposed Rule. The proposed
amendment is necessary to comply with §501.152 of the Psy-
chologists' Licensing Act, as well as newly anticipated §507.154
of the Occupations Code as proposed in Tex. H.B. 1501 and
S.B. 611, 86th Leg., R.S. (2019). Currently, once an applicant
becomes licensed, he or she renews his or her license after one
year. Once the agency converts to biennial renewals, however,
the agency would lose the revenue generated from that first year
renewal because the initial renewal date would be set between
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18 and 30 months out from the date of licensure. Because this
revenue is necessary for the agency to carry out its mission,
the agency must recover this lost revenue through other means.
Therefore, the agency proposes recovering this lost revenue by
adding an amount equal to the annual renewal fee for a license
to the application fee for that license. This would ensure the
agency continues to collect the same amount of revenue with-
out increasing the fees actually paid by applicants or licensees.

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
rule amendment is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the
state or local governments as a result of enforcing or administer-
ing the rule. Although the proposed amendment will increase the
fee for an application, the amount collected will be offset by the
fees collected when renewing a license. The Board is propos-
ing a change to §471.1, published in this addition of the Texas
Register, which will require licensees to renew bi-annually in-
stead of annually. The fee that would have been collected after
the first year of licensure is being included into the application
fee. Therefore the net result is expected to be the same, or of
a nominal difference, when compared to the current regulatory
structure. Additionally, Mr. Spinks has determined that enforcing
or administering the rule does not have foreseeable implications
relating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule amendment is in effect there will be a
benefit to applicants and licensees because the proposed rule
amendment will provide greater clarity and consistency in the
Board's rules. Mr. Spinks has also determined that for each
year of the first five years the rule is in effect, the public benefit
anticipated as a result of enforcing the rule will be to help the
Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule amendment is in effect,
there will be no additional economic costs to persons required
to comply with this rule. Although the proposed amendment will
increase the fee for an application, the amount charged will be
offset by the amount charged when renewing a license. As pre-
viously discussed, the Board is proposing a change to §471.1
which will require licensees to renew bi-annually instead of an-
nually, reducing the regulatory burden on licensees. The fee that
would have been charged for a renewal after the first year of li-
censure is being included into the application fee. Therefore, the
net result of costs for applicants is expected to be the same as
the current regulatory structure.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule amendment is in effect, there will be no
adverse effect on small businesses, micro-businesses, or rural
communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule amendment will have no adverse economic effect
on small businesses, micro-businesses, or rural communities.
Thus, the Board is not required to prepare a regulatory flexibility
analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule amendment will have no impact on
local employment or a local economy. Thus, the Board is not re-

quired to prepare a local employment impact statement pursuant
to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule amendment does not impose any new or ad-
ditional costs to regulated persons, state agencies, special dis-
tricts, or local governments; therefore, pursuant to §2001.0045
of the Tex. Gov't Code, no repeal or amendment of another rule
is required to offset any increased costs. Additionally, no re-
peal or amendment of another rule is required because the pro-
posed rule amendment is necessary to protect the health, safety,
and welfare of the residents of this state and because regulatory
costs imposed by the Board on licensees is not expected to in-
crease.

Government Growth Impact Statement. For the first five-year
period the proposed rule amendment is in effect, the Board esti-
mates that the proposed rule amendment will have no effect on
government growth. The proposed rule amendment does not
create or eliminate a government program; it does not require
the creation or elimination of employee positions; it does not re-
quire the increase or decrease in future legislative appropriations
to the agency; it does not require an increase or decrease in
fees paid to the agency, as previously discussed the net result
of fees collected is expected to remain the same; it does not cre-
ate a new regulation, it amends an existing regulation; it does not
expand an existing regulation; it does not increase or decrease
the number of individuals subject to the rule's applicability; and
it does not positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule amendment. Thus, the Board is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed rule
amendment may be submitted to Brenda Skiff, Public Informa-
tion Officer, Texas State Board of Examiners of Psychologists,
333 Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days
of publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule amendment will have
an adverse economic effect on small businesses. If the pro-
posed rule amendment is believed to have an adverse effect on
small businesses, estimate the number of small businesses be-
lieved to be impacted by the rule, describe and estimate the eco-
nomic impact of the rule on small businesses, offer alternative
methods of achieving the purpose of the rule; then explain how
the Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed rule is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule amendment is proposed under Tex.
Occ. Code, Title 3, Subtitle I, Chapter 501, which provides the
Texas State Board of Examiners of Psychologists with the au-
thority to make all rules, not inconsistent with the Constitution
and Laws of this State, which are reasonably necessary for the
proper performance of its duties and regulations of proceedings
before it.
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Additionally, the Board proposes this rule amendment pursuant
to the authority found in §501.151(a) of the Tex. Occ. Code
which vests the Board with the authority to adopt rules necessary
to perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.
$473.1.  Application Fees [(Not Refundable)].

(a) [Generally Applicable] Application Fees for Original or
Initial Applications for Licensure:

(1) Licensed  Psychological
[Psychological Associate Licensure--$190]

(2) Provisionally Licensed Psychologist: $445 [--$346]

(3) Licensed Psychologist: $381 [Licensure—$180]

(4) [65)] Licensed Specialist in School Psychology: $275[-

Associate: $300

[4)  Reciprocity—$480}

(b) Application Fee for Reinstatement of a License: $200

(c) In addition to the application fees set forth above, appli-
cants must also pay a $5 Office of Patient Protection fee for each ap-

plication submitted.

(d) Application fees are nonrefundable and cannot be waived
except as otherwise stated herein.

(e) [(p)] All license application fees payable to the Board are
waived for the following individuals:

(1) military service members and military veterans, as
those terms are defined by Chapter 55, Occupations Code, whose
military service, training, or education substantially meets all of the
requirements for licensure; and

(2) military service members, military veterans, and mil-
itary spouses, as those terms are defined by Chapter 55, Occupations
Code, who hold a current license issued by another jurisdiction that has
licensing requirements that are substantially equivalent to the require-
ments of this state.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901669

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ ¢ ¢
22 TAC §473.3

The Texas State Board of Examiners of Psychologists proposes
the repeal of rule §473.3, Annual Renewal Fees (Not Refund-
able). The proposed repeal will correspond with the proposal of
a new rule §473.3 published in this edition of the Texas Register.

Overview and Explanation of the Proposed Repeal. The pro-
posed repeal, in conjunction with the proposed new rule §473.3,
is necessary to comport with the changes set out in proposed
rule §471.1, published in this issue of the Texas Register, and
changes in fees set by outside agencies.

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
repeal is in effect, there will be no additional estimated cost, re-
duction in costs, or loss or increase in revenue to the state or
local governments as a result of enforcing or administering the
repeal. Additionally, Mr. Spinks has determined that enforcing or
administering the repeal does not have foreseeable implications
relating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
applicants and licensees because the corresponding proposed
new rule, published elsewhere in this issue of the Texas Register,
will provide greater clarity and consistency in the Board's rules,
as well as reduce regulatory licensing burdens. Mr. Spinks has
also determined that for each year of the first five years the repeal
is in effect, the public benefit anticipated as a result of enforcing
the repeal will be to help the Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Board is not required to prepare a regulatory flexibility analysis
pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Board is not required
to prepare a local employment impact statement pursuant to
§2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Board on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Board estimates that
the proposed repeal will have no effect on government growth.
The proposed repeal does not create or eliminate a government
program; it does not require the creation or elimination of em-
ployee positions; it does not require the increase or decrease in
future legislative appropriations to the agency; it does not require
an increase or decrease in fees paid to the agency; it does not
create a new regulation; it does not expand an existing regula-
tion; it does not increase or decrease the number of individuals
subject to the repeal's applicability; and it does not positively or
adversely affect the state's economy.
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Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Board is not required to prepare a tak-
ings impact assessment pursuant to §2007.043 of the Tex. Gov't
Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on
the issues of whether or not the proposed repeal will have an
adverse economic effect on small businesses. If the proposed
repeal is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to
be impacted by the repeal, describe and estimate the economic
impact of the repeal on small businesses, offer alternative meth-
ods of achieving the purpose of the repeal; then explain how the
Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed repeal is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods.
See §2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 501, which provides the Texas
State Board of Examiners of Psychologists with the authority to
make all rules, not inconsistent with the Constitution and Laws
of this State, which are reasonably necessary for the proper per-
formance of its duties and regulations of proceedings before it.

Additionally, the Board proposes this rule repeal pursuant to the
authority found in §501.151(a) of the Tex. Occ. Code which
vests the Board with the authority to adopt rules necessary to
perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.
§473.3.  Annual Renewal Fees (Not Refundable).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901670

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ 4 ¢
22 TAC §473.3

The Texas State Board of Examiners of Psychologists proposes
new rule §473.3, Biennial Renewal Fees (Not Refundable).

Overview and Explanation of the Proposed Rule. The proposed
new rule is necessary to comport with the changes set out in pro-
posed rule §471.1, published in this addition of the Texas Reg-
ister, and changes in fees set by outside agencies.

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
rule is in effect, there will be no additional estimated cost, reduc-
tion in costs, or loss or increase in revenue to the state or local
governments as a result of enforcing or administering the rule.
Although the proposed new rule will increase the fee for renew-
ing a license, by essentially doubling the charge, the period of
time the license is renewed has been doubled so the net result
is expected to the be the same, or of a nominal difference, when
compared to the current regulatory structure. Additionally, Mr.
Spinks has determined that enforcing or administering the rule
does not have foreseeable implications relating to the costs or
revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
applicants and licensees because the proposed rule will provide
greater clarity and consistency in the Board's rules, as well as
reducing the regulatory licensing burdens by allowing for biennial
renewals instead of the currently required annual renewals. Mr.
Spinks has also determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a result
of enforcing the rule will be to help the Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule. Although the proposed new rule will increase the fee
for a renewal, by approximately double the fee, the period of time
the license is renewed for will be doubled; therefore the probable
economic costs are expected to be the same as under the cur-
rent regulatory structure. Additionally, charges from other gov-
ernment agencies are included in this rule which are expected to
have a nominal impact of as much as $6.00 to as little as $3.00
on licensees renewing every two years. Even with these nomi-
nal fees included, Mr. Spinks has determined that the net result
of costs for licensees is expected to be the same as the current
regulatory structure or even less. For example, the current cost
of a psychologist licensure renewal is $212.00 but under the new
rule it would be $412.00 plus a possible $6.00 in fees; the total
under the new rule would be $6.00 less than under the current
rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Board is not required to prepare a regulatory flexibility analysis
pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Board is not required
to prepare a local employment impact statement pursuant to
§2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
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amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Board on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year pe-
riod the proposed rule is in effect, the Board estimates that the
proposed rule will have no effect on government growth. The
proposed rule does not create or eliminate a government pro-
gram; it does not require the creation or elimination of employee
positions; it does not require the increase or decrease in future
legislative appropriations to the agency; it does not require an
increase or decrease in fees paid to the agency; it does create
a new regulation, since it is a new rule, but the proposed new
rule essentially uses the same existing regulation and reduces
the regulatory burden on licensees by requiring biennial licen-
sure renewals instead of annual renewals; it does not expand
an existing regulation; it does not increase or decrease the num-
ber of individuals subject to the rule's applicability; and it does
not positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Board is not required to prepare a tak-
ings impact assessment pursuant to §2007.043 of the Tex. Gov't
Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small businesses. If the proposed rule is be-
lieved to have an adverse effect on small businesses, estimate
the number of small businesses believed to be impacted by the
rule, describe and estimate the economic impact of the rule on
small businesses, offer alternative methods of achieving the pur-
pose of the rule; then explain how the Board may legally and
feasibly reduce that adverse effect on small businesses consid-
ering the purpose of the statute under which the proposed rule
is to be adopted; and finally, describe how the health, safety, en-
vironmental and economic welfare of the state will be impacted
by the various proposed methods. See §2006.002(c) and (c-1)
of the Tex. Gov't Code.

Statutory Authority. The new rule is proposed under Tex. Occ.
Code, Title 3, Subtitle |, Chapter 501, which provides the Texas
State Board of Examiners of Psychologists with the authority to
make all rules, not inconsistent with the Constitution and Laws
of this State, which are reasonably necessary for the proper per-
formance of its duties and regulations of proceedings before it.

Additionally, the Board proposes this new rule pursuant to the
authority found in §501.151(a) of the Tex. Occ. Code, which
vests the Board with the authority to adopt rules necessary to
perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.
§473.3.  Biennial Renewal Fees (Not Refundable).

(a) Biennial License Renewal Fees:

(1) Licensed Psychological Associate: $230;

(2) Provisionally Licensed Psychologist: $220;
(3) Licensed Psychologist: $412; and
(4) Licensed Specialist in School Psychology: $120.

(b) Notwithstanding subsection (a) of this section, the license
renewal fee is $20 for an individual 70 years of age or older, regardless
of the type of license held.

(c) The renewal fee for the Psychologist Health Service
Provider status issued by this agency is $40.

(d) In addition to the renewal fees set forth above, licensees
must also pay the following fees in connection with the renewal of a
license:

(1) A $1 Office of Patient Protection fee for each year in
the renewal period; and

(2) A Texas.gov subscription fee for each year in the re-
newal period in the following amount(s):

(A) 85 per license for psychologists;

(B) $3 per license for provisionally licensed psycholo-
gists and licensed psychological associates; and

(C) $2 per license for licensed specialist in school psy-

chology.

(e) Notwithstanding subsection (d) of this section, licensees
70 years of age and older must pay a $2 Texas.gov subscription fee per
license, regardless of the license type.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901671

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

L4 14 L4
22 TAC §473.4

The Texas State Board of Examiners of Psychologists proposes
the repeal of rule §473.4, Late Fees for Renewals (Not Refund-
able). The proposed repeal will correspond with the proposal of
a new rule §473.4 published in this issue of the Texas Register.

Overview and Explanation of the Proposed Repeal. The pro-
posed repeal is necessary due to anticipated statutory changes
to §501.302 of the Psychologists' Licensing Act and newly antic-
ipated §507.254 of the Occupations Code, as proposed in Tex.
H.B. 1501 and S.B. 611, 86th Leg., R.S. (2019).

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
repeal is in effect, there will be no additional estimated cost, re-
duction in costs, or loss or increase in revenue to the state or
local governments as a result of enforcing or administering the
repeal. Additionally, Mr. Spinks has determined that enforcing or
administering the repeal does not have foreseeable implications
relating to the costs or revenues of state or local government.
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Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
applicants and licensees because the corresponding proposed
new rule, published elsewhere in this issue of the Texas Register,
will provide greater clarity and consistency in the Board's rules.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Board protect the
public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Board is not required to prepare a regulatory flexibility analysis
pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Board is not required
to prepare a local employment impact statement pursuant to
§2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is
necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Board on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Board estimates that
the proposed repeal will have no effect on government growth.
The proposed repeal does not create or eliminate a government
program; it does not require the creation or elimination of em-
ployee positions; it does not require the increase or decrease in
future legislative appropriations to the agency; it does not require
an increase or decrease in fees paid to the agency; it does not
create a new regulation; it does not expand an existing regula-
tion; it does not increase or decrease the number of individuals
subject to the repeal's applicability; and it does not positively or
adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Board is not required to prepare a tak-
ings impact assessment pursuant to §2007.043 of the Tex. Gov't
Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of

publication of this proposal in the Texas Register. Comments
may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on
the issues of whether or not the proposed repeal will have an
adverse economic effect on small businesses. If the proposed
repeal is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to
be impacted by the repeal, describe and estimate the economic
impact of the repeal on small businesses, offer alternative meth-
ods of achieving the purpose of the repeal; then explain how the
Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed repeal is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods.
See §2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 501, which provides the Texas
State Board of Examiners of Psychologists with the authority to
make all rules, not inconsistent with the Constitution and Laws
of this State, which are reasonably necessary for the proper per-
formance of its duties and regulations of proceedings before it.

Additionally, the Board proposes this rule repeal pursuant to the
authority found in §501.151(a) of the Tex. Occ. Code which
vests the Board with the authority to adopt rules necessary to
perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.
§473.4. Late Fees for Renewals (Not Refundable).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901672

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ ¢ ¢
22 TAC §473.4

The Texas State Board of Examiners of Psychologists proposes
new rule §473.4, Late Fees for Renewals.

Overview and Explanation of the Proposed Rule. The proposed
new rule is necessary due to anticipated statutory changes to
§501.302 of the Psychologists' Licensing Act and newly antici-
pated §507.254 of the Occupations Code, as proposed in Tex.
H.B. 1501 and S.B. 611, 86th Leg., R.S. (2019).

Fiscal Note. Darrel D. Spinks, Executive Director of the Board,
has determined that for the first five-year period the proposed
rule is in effect, there will be no additional estimated cost, reduc-
tion in costs, or loss or increase in revenue to the state or local
governments as a result of enforcing or administering the rule.
Additionally, Mr. Spinks has determined that enforcing or admin-
istering the rule does not have foreseeable implications relating
to the costs or revenues of state or local government.
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Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to ap-
plicants and licensees because the proposed rule will provide
greater clarity and consistency in the Board's rules. Mr. Spinks
has also determined that for each year of the first five years the
rule is in effect, the public benefit anticipated as a result of en-
forcing the rule will be to help the Board protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Board is not required to prepare a regulatory flexibility analysis
pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Board is not required
to prepare a local employment impact statement pursuant to
§2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Board on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year pe-
riod the proposed rule is in effect, the Board estimates that the
proposed rule will have no effect on government growth. The
proposed rule does not create or eliminate a government pro-
gram; it does not require the creation or elimination of employee
positions; it does not require the increase or decrease in future
legislative appropriations to the agency; it does not require an
increase or decrease in fees paid to the agency; it does create
a new regulation, since it is a new rule, but the proposed new
rule essentially clarifies an existing regulation so it can conform
with proposed statutory changes; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Board is not required to prepare a tak-
ings impact assessment pursuant to §2007.043 of the Tex. Gov't
Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Public Information
Officer, Texas State Board of Examiners of Psychologists, 333
Guadalupe, Ste. 2-450, Austin, Texas 78701, within 30 days of
publication of this proposal in the Texas Register. Comments

may also be submitted via fax to (512) 305-7701, or via email to
Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule will have an adverse
economic effect on small businesses. If the proposed rule is be-
lieved to have an adverse effect on small businesses, estimate
the number of small businesses believed to be impacted by the
rule, describe and estimate the economic impact of the rule on
small businesses, offer alternative methods of achieving the pur-
pose of the rule; then explain how the Board may legally and
feasibly reduce that adverse effect on small businesses consid-
ering the purpose of the statute under which the proposed rule
is to be adopted; and finally, describe how the health, safety, en-
vironmental and economic welfare of the state will be impacted
by the various proposed methods. See §2006.002(c) and (c-1)
of the Tex. Gov't Code.

Statutory Authority. The new rule is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 501, which provides the Texas
State Board of Examiners of Psychologists with the authority to
make all rules, not inconsistent with the Constitution and Laws
of this State, which are reasonably necessary for the proper per-
formance of its duties and regulations of proceedings before it.

Additionally, the Board proposes this new rule pursuant to the
authority found in §501.151(a) of the Tex. Occ. Code which
vests the Board with the authority to adopt rules necessary to
perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.

$§473.4.  Late Fees for Renewals.

(a) For a license expired ninety days or less, a licensee must
pay a late fee in an amount equal to one and one-half times the required
renewal fee.

(b) For a license expired more than ninety days but less than
one year, a licensee must pay a late fee in an amount equal to two times
the required renewal fee.

(c) Late renewal fees are nonrefundable and cannot be waived.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901673

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

3 ¢ .
22 TAC §473.5

The Texas State Board of Examiners of Psychologists proposes
an amendment to rule §473.5, Miscellaneous Fees (Not Refund-
able).

OVERVIEW AND EXPLANATION OF THE PROPOSED RULE.
The proposed amendment is necessary to comport with the
changes set out in proposed rule §461.7, published elsewhere
in this edition of the Texas Register.

FISCAL NOTE. Darrel D. Spinks, Executive Director of the
Board, has determined that for the first five-year period the
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proposed rule amendment is in effect, there will be no additional
estimated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or
administering the rule. Additionally, Mr. Spinks has determined
that enforcing or administering the rule does not have foresee-
able implications relating to the costs or revenues of state or
local government.

PUBLIC BENEFIT. Mr. Spinks has determined for the first five-
year period the proposed rule amendment is in effect there will be
a benefit to applicants and licensees because the proposed rule
amendment will provide greater clarity and consistency in the
Board's rules, as well as reduce regulatory licensing burdens.
Mr. Spinks has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to help the Board protect the
public.

PROBABLE ECONOMIC COSTS. Mr. Spinks has determined
for the first five-year period the proposed rule amendment is in
effect, there will be no additional economic costs to persons re-
quired to comply with this rule.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT STATEMENT. Mr. Spinks has determined for
the first five-year period the proposed rule amendment is in ef-
fect, there will be no adverse effect on small businesses, mi-
cro-businesses, or rural communities.

REGULATORY FLEXIBILITY ANALYSIS FOR SMALL AND Mi-
CRO-BUSINESSES AND RURAL COMMUNITIES. Mr. Spinks
has determined that the proposed rule amendment will have
no adverse economic effect on small businesses, micro-busi-
nesses, or rural communities. Thus, the Board is not required
to prepare a regulatory flexibility analysis pursuant to §2006.002
of the Tex. Gov't Code.

LOCAL EMPLOYMENT IMPACT STATEMENT. Mr. Spinks has
determined that the proposed rule amendment will have no im-
pact on local employment or a local economy. Thus, the Board
is not required to prepare a local employment impact statement
pursuant to §2001.022 of the Tex. Gov't Code.

REQUIREMENT FOR RULES INCREASING COSTS TO REG-
ULATED PERSONS. The proposed rule amendment does not
impose any new or additional costs to regulated persons, state
agencies, special districts, or local governments; therefore, pur-
suant to §2001.0045 of the Tex. Gov't Code, no repeal or amend-
ment of another rule is required to offset any increased costs.
Additionally, no repeal or amendment of another rule is required
because the proposed rule amendment is necessary to protect
the health, safety, and welfare of the residents of this state and
because regulatory costs imposed by the Board on licensees is
not expected to increase.

GOVERNMENT GROWTH IMPACT STATEMENT. For the first
five-year period the proposed rule amendment is in effect, the
Board estimates that the proposed rule amendment will have no
effect on government growth. The proposed rule amendment
does not create or eliminate a government program; it does not
require the creation or elimination of employee positions; it does
not require the increase or decrease in future legislative appro-
priations to the agency; it does not require an increase or de-
crease in fees paid to the agency; it does not create a new regu-
lation, it amends and clarifies an existing regulation; it does not
expand an existing regulation; it does not increase or decrease
the number of individuals subject to the rule's applicability; and
it does not positively or adversely affect the state's economy.

TAKINGS IMPACT ASSESSMENT. Mr. Spinks has determined
that there are no private real property interests affected by the
proposed rule amendment. Thus, the Board is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

REQUEST FOR PUBLIC COMMENTS. Comments on the pro-
posed rule amendment may be submitted to Brenda Skiff, Pub-
lic Information Officer, Texas State Board of Examiners of Psy-
chologists, 333 Guadalupe, Ste. 2-450, Austin, Texas 78701,
within 30 days of publication of this proposal in the Texas Regis-
ter. Comments may also be submitted via fax to (512) 305-7701,
or via email to Open.Records@tsbep.texas.gov.

The Board specifically invites comments from the public on the
issues of whether or not the proposed rule amendment will have
an adverse economic effect on small businesses. If the pro-
posed rule amendment is believed to have an adverse effect on
small businesses, estimate the number of small businesses be-
lieved to be impacted by the rule, describe and estimate the eco-
nomic impact of the rule on small businesses, offer alternative
methods of achieving the purpose of the rule; then explain how
the Board may legally and feasibly reduce that adverse effect on
small businesses considering the purpose of the statute under
which the proposed rule is to be adopted; and finally, describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

STATUTORY AUTHORITY. The rule amendment is proposed
under Tex. Occ. Code, Title 3, Subtitle I, Chapter 501, which
provides the Texas State Board of Examiners of Psychologists
with the authority to make all rules, not inconsistent with the Con-
stitution and Laws of this State, which are reasonably necessary
for the proper performance of its duties and regulations of pro-
ceedings before it.

Additionally, the Board proposes this rule amendment pursuant
to the authority found in §501.151(a) of the Tex. Occ. Code,
which vests the Board with the authority to adopt rules necessary
to perform its duties and regulate its proceedings.

No other code, articles or statutes are affected by this section.
$§473.5.  Miscellaneous Fees (Not Refundable).
(a) Duplicate or Replacement Calligraphy License--$25.
(b) Inactive Status [{(twe-year period)]--$100.
(¢) Remailing of License--$10.
(d) Returned Check Fee--$25.
(e) [€D] Analysis of Jurisprudence Examination--$50.

(f) [€®)] Cost of Duplicate or Replacement annual renewal per-
mit--$10.

(g) [] Limited Temporary License--$100.

(h) [®)] Preliminary Evaluation of Eligibility for Licensure of
Person with Criminal Record--$150.

(i) [()] Written Verification of License:
(1) Without State Seal--$30.
(2) With State Seal--$50.

() [€] Mailing List--$100.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901674

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 305-7700

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER V. FRANCHISE TAX
34 TAC §3.584

The Comptroller of Public Accounts proposes amendments to
§3.584, concerning margin: reports and payments. The amend-
ments memorialize the comptroller's application of the language
in Tax Code, §171.002(c) (Rates; Computation of Tax) that de-
termines whether an entity is primarily engaged in retail or whole-
sale trade; implement provisions in House Bill 2126, 85th Leg-
islature, 2017, related to the sale of prepaid telephone calling
cards and whether an entity is primarily engaged in retail or
wholesale trade; implement provisions in Senate Bill 1095, 85th
Legislature, 2017, related to when a determination and a deci-
sion on a petition for redetermination are final; remove language
addressing the 2008 transition to the "margin" tax base, which
is no longer relevant due to the passage of time; and correct a
typographical error.

The comptroller amends subsection (b) to revise the definition
of "primarily engaged in retail or wholesale trade" and to add
definitions of the terms "produce” and "product," which appear
in Tax Code, §171.002(c), but are not defined.

The comptroller amends subsection (b)(2), defining "primarily
engaged in retail or wholesale trade," to more closely track the
language of Tax Code, §171.002(c-1), concerning eating and
drinking places.

The comptroller also amends subsection (b)(2) to remove lan-
guage addressing when activities to modify a product are not
considered "production." The comptroller incorporates this safe
harbor provision into the definition of "produce” in new subsec-
tion (b)(3).

The comptroller further amends subsection (b)(2) to incorporate
language from House Bill 2126. House Bill 2126 amends Tax
Code, §171.002, which states that a taxable entity primarily en-
gaged in retail or wholesale trade is ineligible for a reduced rate
if it provides retail or wholesale utilities, including telecommuni-
cations services. House Bill 2126 states that, for the limited pur-
pose of section 171.002, selling prepaid telephone calling cards
is not considered to be providing telecommunications services.
Although House Bill 2126 applies only to reports originally due
on or after January 1, 2018, the comptroller is not proposing a
separate effective date for the incorporated language because

the comptroller had been interpreting section 171.002 consistent
with the language of House Bill 2126 prior to its effective date.
Accordingly, as provided in subsection (a), the incorporated lan-
guage applies to all franchise tax reports originally due on or af-
ter January 1, 2008. Neither House Bill 2126, nor this proposed
rule amendment affect Comptroller's Decision Nos. 111,864 -
111,869 (2016), which states that for apportionment purposes,
the receipts from the sale of a telephone prepaid calling card are
receipts from the sale or resale of a telecommunication service.

The comptroller amends subsection (b)(3) by adding the defini-
tion of "produce." The comptroller derives the definition of "pro-
duce" from the definition of "production" in Tax Code, §171.1012
(Determination of Cost of Goods Sold). The Legislature adopted
Tax Code, §171.1012 and §171.002 in the same legislative act,
Acts 2006, 79th Leg., 3rd C.S., ch. 1, sec. 2 and 5, eff. Jan-
uary 1, 2008. Therefore, the comptroller interprets these sec-
tions in the same manner. A taxable entity cannot claim the
cost-of-goods-sold deduction on goods that it "produces," while
simultaneously claiming it does not "produce" the same goods
for purposes of determining qualification for the reduced rate.

Subparagraph (A) identifies activities that constitute production.
The subparagraph makes clear that a taxable entity that asserts
a software copyright or patent right on a product or component
of a product, produces the product. The subparagraph also pro-
vides that a taxable entity that produces a component of the
product, or acquires the product and makes a modification to
the product, produces the product unless the safe harbor for de
minimis production activities applies. The safe harbor, currently
provided in the definition of "primarily engaged in retail or whole-
sale trade," is incorporated in this subparagraph and expanded
to include the production of component parts. The comptroller
now specifically places the burden on the taxable entity to show
these de minimis production activities do not increase the sales
price of the product by more than 10 percent.

Subparagraph (B) provides that, unless subparagraph (A) ap-
plies, a taxable entity that outsources the manufacture of generic
products to a third-party manufacturer is not engaged in produc-
tion.

The comptroller will apply the revisions to subsection (b)(3)
prospectively to the extent that the revisions may be inconsistent
with prior comptroller interpretations.

The comptroller proposes a definition of "product” as new sub-
section (b)(4). The comptroller derives the proposed definition
from the definitions of "goods" and "tangible personal property" in
Tax Code, §171.1012. The comptroller purposefully omits "real
property" from the definition of "product” for purposes of this sec-
tion, although the definition of "goods" in Tax Code, §171.1012,
includes both tangible personal property and real property. The
sale of real property is not an activity described in Division F
(Wholesale Trade) or G (Retail Trade) of the Standard Industrial
Classification Manual; therefore, the sale of real property is not
a factor in determining if an entity is primarily engaged in retail or
wholesale trade. The comptroller renumbers subsequent para-
graphs accordingly.

The comptroller amends renumbered subsection (b)(8) defining
"unrelated party" to provide that the relationship between the par-
ties at the time of a relevant transaction controls the determina-
tion.

The comptroller amends subsection (c)(5)(A) to correct a typo-
graphical error in the reference to §3.585 of this title (relating to
Margin: Annual Report Extension).
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The comptroller removes subsection (c)(6), which addresses the
transition from using taxable capital and earned surplus as the
basis for calculating the franchise tax to calculating the franchise
tax based on taxable margin, and references §3.595 of this title
(relating to Margin: Transition). The franchise tax report due in
2008, the year of transition, is now outside the four-year statute
of limitations for assessments and refund claims, and the comp-
troller has repealed §3.595. The comptroller renumbers subse-
quent paragraphs accordingly.

The comptroller amends subsection (e)(3), regarding penalty
and interest on delinquent taxes, to implement Senate Bill 1095.
Senate Bill 1095 extends the amount of time a taxpayer has to
file a petition for redetermination and also changes the date a
decision on a petition for redetermination becomes final.

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed amendment is in effect,
the amendment: will not create or eliminate a government pro-
gram; will not require the creation or elimination of employee
positions; will not require an increase or decrease in future leg-
islative appropriations to the agency; will not require an increase
or decrease in fees paid to the agency; will not increase or de-
crease the number of individuals subject to the rules' applicabil-
ity; and will not positively or adversely affect this state's economy.
This proposal amends a current rule.

Mr. Currah also has determined that for each year of the first five
years the rule is in effect, proposed amendment would benefit
the public by updating the rule to more clearly state comptroller
interpretation of statute and to reflect statutory changes enacted
by the 85th Legislature. This rule is proposed under Tax Code,
Title 2, and does not require a statement of fiscal implications
for small businesses. The proposed amendment would have no
significant fiscal impact on the state government, units of local
government, or individuals. There would be no anticipated sig-
nificant economic costs to the public.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.

This amendment is proposed under Tax Code, §111.002 (Comp-
troller's Rules; Compliance; Forfeiture), which provides the
comptroller with the authority to prescribe, adopt, and enforce
rules relating to the administration and enforcement of the
provisions of Tax Code, Title 2 (State Taxation).

The amendment implements Tax Code, §171.002 (Rates; Com-
putation of Tax).

$§3.584. Margin: Reports and Payments.

(a) Effective date. The provisions of this section apply to fran-
chise tax reports originally due on or after January 1, 2008, except as
otherwise noted.

(b) Definitions. The following words and terms, when used
in this section, shall have the following meanings, unless the context
clearly indicates otherwise.

(1) Beginning date--

(A) except as provided by subparagraph (B) of this
paragraph:
(i) for a taxable entity chartered or organized in this

state, the date on which the taxable entity's charter or organization takes
effect; and

(ii)  for a foreign taxable entity, the date on which the
taxable entity begins doing business in this state; or

(B) for a taxable entity that qualifies as a new veteran-
owned business, as defined in §3.574 of this title (relating to Margin:
New Veteran-Owned Businesses), the earlier of:

(i) the fifth anniversary of the date on which the tax-
able entity was chartered, organized, or otherwise formed in Texas; or

(ii) the date the taxable entity ceases to qualify as a
new veteran-owned business.

(2) Primarily engaged in retail or wholesale trade--A tax-
able entity is primarily engaged in retail or wholesale trade only if:

(A) the total revenue from the taxable entity's activities
in retail and wholesale trade is greater than the total revenue from its
activities in trades other than retail and wholesale trade;

(B) less than 50% of the total revenue from the taxable
entity's activities in retail or wholesale trade comes from the sale of
products the taxable entity produces or products produced by an entity
that is part of an affiliated group to which the taxable entity also be-
longs, except for total revenue from activities in a retail trade described
by [these businesses under SIC Manual;] Major Group 58 (Eating and
Drinking Places) of the SIC Manual[- A preduet is not considered to be
produced if modifications made to the acquired produet do not inerease
its sales price by mere than 10%]; and

(C) the taxable entity does not provide retail or whole-
sale utilities, including telecommunications services, electricity, or gas.
For purposes of this subparagraph, selling telephone prepaid calling
cards is not providing telecommunications services.

(3) Produce--To construct, manufacture, install during
the manufacturing or construction process, develop, mine, extract,
improve, create, raise, or grow either a product or a component of a

product.

(A) A taxable entity produces a product that it sells if
the taxable entity or an entity that is part of an affiliated group to which
the taxable entity also belongs:

(i) asserts a software copyright on the product or a
component of the product;

(ii)  asserts a patent right under Title 35 of the United
States Code or comparable law of any other foreign jurisdiction with
respect to the product, a component of the product, or the packaging of

the product; or

(iii) produces a component of the product, or ac-
quires the product and makes a modification to the product, unless the
taxable entity can demonstrate that the component or modification does
not increase the sales price of the product by more than 10%.

(B) Except as provided in subparagraph (A) of this
paragraph, a taxable entity does not produce a product that it sells if
an unrelated party manufactures the product and all components of the
product to the taxable entity's specifications.

(4) Product--Tangible personal property acquired or pro-
duced for sale.

(A) Tangible personal property--

(i) personal property that can be seen, weighed,
measured, felt, or touched or that is perceptible to the senses in any
other manner;

(i) films, sound recordings, videotapes, live and
prerecorded television and radio programs, books, and other similar
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property embodying words, ideas, concepts, images, or sound, without
regard to the means or methods of distribution or the medium in which
the property is embodied, for which, as costs are incurred in producing
the property, it is intended or is reasonably likely that any medium in
which the property is embodied will be mass-distributed by the creator
or any one or more third parties in a form that is not substantially
altered; and

(iii) a computer program, as defined by Tax Code,
§151.0031 ("Computer Program").

(B) Tangible personal property does not include:

(i) _intangible property; or
(ii) _services.
(5) [63)] Retail trade--

(A) for reports originally due on or after January 1,
2008, and before January 1, 2012, the activities described in Division
G of the SIC Manual;

(B) for reports originally due on or after January 1,
2012, and before January 1, 2014:

(i) the activities described in Division G of the SIC
Manual; and

(it) apparel rental activities classified as Industry
5999 or 7299 of the SIC Manual; and

(C) for reports originally due on or after January 1,
2014:

(i) the activities described in Division G of the SIC
Manual,

(i) apparel rental activities classified as Industry
5999 or 7299 of the SIC Manual;

(iii) the activities classified as Automotive Repair
Shops, Industry Group 753 of the SIC Manual;

(iv) rental-purchase agreement activities regulated
by Business & Commerce Code, Chapter 92;

(v) rental or leasing of tools, party and event sup-
plies, and furniture, classified as Industry 7359 of the SIC Manual; and

(vi) heavy construction equipment rental or leasing
activities, classified as Industry 7353 of the SIC Manual.

(6) [(] SIC Manual--The 1987 Standard Industrial Clas-
sification Manual published by the federal Office of Management and
Budget.

(7) [€65)] Wholesale trade--The activities described in Divi-
sion F of the SIC Manual.

(8) [€6)] Unrelated party--With respect to a taxable entity,
an entity that for any period during which the entity does not meet the
requirements to be a member [is not part] of the same affiliated group,
as defined in §3.590(b)(1) of this title (relating to Margin: Combined
Reporting), as such taxable entity.

(c) Reports and due dates.

(1) Initial report. For taxable entities with a beginning date
prior to October 4, 2009, both the initial report and payment of the
tax due, if any, are due no later than 89 days after the first anniversary
date of the beginning date. The taxable margin computed on the initial
report is based on the business done during the period beginning on the
beginning date and ending on the last accounting period ending date for
federal income tax purposes that is at least 60 days before the original

due date of the initial report, or, if there is no such ending date, then
ending on the day that is the last day of the calendar month nearest
to the end of the taxable entity's first year of business. If the period
used to compute business done for purposes of the initial report differs
from the taxable entity's last accounting period for federal income tax
purposes, then the taxable entity's total revenue for purposes of the
initial report shall be computed as if the taxable entity had reported its
federal taxable income on an Internal Revenue Service form covering
the period used to compute business done for purposes of the initial
report. The privilege period for the initial report is from the beginning
date through December 31 of the year in which the initial report is
originally due.

(2) First annual report. For taxable entities with a begin-
ning date of October 4, 2009, or later, both the first annual report and
payment of the tax due, if any, are due no later than May 15 of the
year following the year the entity became subject to the tax (i.e., the
beginning date). The taxable margin computed on the first annual re-
port is based on the business done during the period beginning on the
beginning date and ending on the last accounting period ending date
for federal income tax purposes that is in the same calendar year as the
beginning date. The privilege period for the first annual report is from
the beginning date through December 31 of the year in which the first
annual report is originally due.

(3) Annual report. The annual franchise tax report must be
filed and the tax paid no later than May 15 of each year. The taxable
margin computed on an annual report is based on the business done
during the period beginning with the day after the last date upon which
tax was computed under Tax Code, Chapter 171 on a previous report,
and ending with the last accounting period ending date for federal in-
come tax purposes ending in the calendar year before the calendar year
in which the report is originally due, or, if there is no such ending date,
then ending on December 31 of the calendar year before the calendar
year in which the report is originally due. A taxable entity that uses a
52 - 53 week accounting year end and has an accounting year ending
the first four days of January of the year in which the annual report is
originally due may use the preceding December 31 as the date through
which taxable margin is computed. If the period used to compute busi-
ness done for purposes of the annual report differs from the taxable
entity's last accounting period for federal income tax purposes, then
the taxable entity's total revenue for purposes of the annual report shall
be computed as if the taxable entity had reported its federal taxable in-
come on an Internal Revenue Service form covering the period used to
compute business done for purposes of the annual report. The privi-
lege period for an annual report is January 1 through December 31 of
the year in which the annual report is originally due.

(4) Final report. A final tax report and payment of the
additional tax are due within 60 days after the taxable entity no longer
has sufficient nexus with Texas to be subject to the franchise tax. See
§3.592 of this title (relating to Margin: Additional Tax) for further
information concerning the additional tax imposed by Tax Code,
§171.0011.

(5) Extensions.

(A) Annual report. See §3.585 of this title (relating to
Margin: Annual Report Extension [Extensions]), for extensions of time
to file an annual report, including the first annual report.

(B) Final report. A taxable entity will be granted a
45-day extension of time to file a final report, if the taxable entity:

(i) requests the extension on or before the filing date;

(ii) requests the extension on a form provided by the
comptroller; and
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(iii)  remits 90% or more of the tax reported as due
on the final report.

f€6) Transition. See §3:595 of this title (relating to Margin:
lege periods as a result of certain legislative changes.}]

(6) [€H] Nontaxable entities. See §3.581 of this title (relat-
ing to Margin: Taxable and Nontaxable Entities) for information con-
cerning nontaxable entities. Except for passive entities (see §3.582 of
this title (relating to Margin: Passive Entities)), a nontaxable entity that
has not notified the comptroller or the secretary of state that it is doing
business in Texas, or that has previously notified the comptroller that
it is not taxable, must notify the comptroller in writing only when the
entity no longer qualifies as a nontaxable entity. If an entity receives
notification in writing from the comptroller asking for information to
determine if the entity is a taxable entity, the entity must reply to the
comptroller within 30 days of the notice.

(7) [€8)] Passive entities. See §3.582 of this title, for infor-
mation concerning the reporting requirements for a passive entity.

(8) [(9] Combined reporting. Taxable entities that are part
of an affiliated group engaged in a unitary business must file a com-
bined group report in lieu of individual reports, except that a public
information report or ownership information report must be filed for
each member of the combined group with nexus. See §3.590 of this
title for rules on filing a combined report.

(9) [E®)] New veteran-owned businesses. See §3.574 of
this title for information concerning the reporting requirements for a
qualifying new veteran-owned business.

(10) [EH] Date of filing. See §3.13 (relating to Postmarks,
Timely Filing of Reports, and Timely Payment of Taxes and Fees) for
information concerning the requirements for timely filing.

(11) [€2)] Receivership. It is the responsibility of a re-
ceiver to file franchise tax reports and pay the franchise tax of a taxable
entity in receivership. A debtor in possession or the appointed trustee
or receiver of a taxable entity in reorganization or arrangement pro-
ceedings under the Bankruptcy Act is responsible for filing franchise
tax reports and paying the franchise tax pursuant to the plan of reorga-
nization or arrangement.

(d) Calculation of tax.

(1) Margin computation. A taxable entity's margin equals
the least of the following calculations, if eligible:

(A) For reports originally due on or after January 1,
2008, and before January 1, 2014:

(i) total revenue minus cost of goods sold;
(ii) total revenue minus compensation; or
(iii)  70% of total revenue.

(B) For reports originally due on or after January 1,

2014:
(i) total revenue minus cost of goods sold;
(ii) total revenue minus compensation;
(iii)  70% of total revenue; or
(iv) total revenue minus $1 million.
' (2) Rate. Except as provided by paragraph (6) of this sub-
section:

(A) For reports originally due on or after January 1,
2008, but before January 1, 2014:

(i) a tax rate of 1.0% of taxable margin applies to
most taxable entities; and

(ii) a tax rate of 0.5% of taxable margin applies to
taxable entities primarily engaged in retail or wholesale trade.

(B) For reports originally due on or after January 1,
2014, but before January 1, 2015:

(i) atax rate of 0.975% of taxable margin applies to
most taxable entities; and

(ii) a tax rate of 0.4875% of taxable margin applies
to taxable entities primarily engaged in retail or wholesale trade.

(C) For reports originally due on or after January 1,
2015, but before January 1, 2016:

(i) atax rate of 0.95% of taxable margin applies to
most taxable entities; and

(it) ataxrate of 0.475% of taxable margin applies to
taxable entities primarily engaged in retail or wholesale trade.

(D) For reports originally due on or after January 1,
2016:

(i) a tax rate of 0.75% of taxable margin applies to
most taxable entities; and

(ii) ataxrate of 0.375% of taxable margin applies to
taxable entities primarily engaged in retail or wholesale trade.

(3) Annualized Total Revenue. When the accounting pe-
riod on which a report is based is more or less than 12 months, a taxable
entity must annualize its total revenue to determine its eligibility for the
no tax due threshold, discounts, and E-Z Computation. The amount of
total revenue used in the actual tax calculations will not change as a re-
sult of annualizing revenue. To annualize total revenue, an entity will
divide total revenue by the number of days in the period upon which
the report is based, and then multiply the result by 365. Examples are
as follows:

(A) ataxable entity's 2010 franchise tax report is based
on the period September 15, 2009 through December 31, 2009 (108
days), and its total revenue for the period is $375,000. The taxable en-
tity's annualized total revenue is $1,267,361 ($375,000 divided by 108
days multiplied by 365 days). Based on its annualized total revenue,
the taxable entity does not qualify for the $1,000,000 no tax due thresh-
old but is eligible to file using the E-Z computation. The discounts do
not apply in years when the no tax due threshold is $1,000,000;

(B) ataxable entity's 2010 franchise tax report is based
on the period March 1, 2008 through December 31, 2009 (671 days),
and its total revenue for the period is $1,375,000. The taxable entity's
annualized total revenue is $747,951 ($1,375,000 divided by 671 days
multiplied by 365 days). Based on its annualized total revenue, the
taxable entity qualifies for the $1,000,000 no tax due threshold and is
eligible to file using the No Tax Due Information Report.

(4) No tax due. Effective September 1, 2015, No Tax Due
Reports are required to be filed electronically. See §3.587(c)(8)(C) of
this title (relating to Margin: Total Revenue) for the tiered partnership
exception to filing No Tax Due Reports.

(A) A taxable entity owes no tax and may file a No Tax
Due Report if its annualized total revenue is:

(i) for reports originally due on or after January 1,
2008, but before January 1, 2010, $300,000 or less;
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(ii)  for reports originally due on or after January 1,
2010, but before January 1, 2012, $1 million or less;

(iii)  for reports originally due on or after January 1,
2012, but before January 1, 2014, $1,030,000 or less;

(iv)  for reports originally due on or after January 1,
2014, but before January 1, 2016, $1,080,000 or less;

(v) for reports originally due on or after January 1,
2016, but before January 1, 2018, $1,110,000 or less; and

(vi) for reports originally due on or after January 1,
2018, the amount determined under Tax Code, §171.006 (Adjustment
of Eligibility for No Tax Due, Discounts, and Compensation Deduc-
tion).

(B) A taxable entity that has zero Texas receipts owes
no tax and may file a No Tax Due Report.

(C) A taxable entity that has tax due of less than $1,000
owes no tax; however, the entity cannot file a No Tax Due Report and
must file a regular annual report or, if qualified, the E-Z Computation
Report.

(5) Discount. A taxable entity is entitled to a discount of
the tax imposed as follows.

(A) For reports originally due on or after January 1,
2008, but before January 1, 2010, if annualized total revenue is:

(i) greater than $300,000 and less than $400,000, the
discount is 80% of tax due;

(ii)  greater than or equal to $400,000 and less than
$500,000, the discount is 60% of tax due;

(iii) ~ greater than or equal to $500,000 and less than
$700,000, the discount is 40% of tax due;

(iv) greater than or equal to $700,000 and less than
$900,000, the discount is 20% of tax due.

(B) For reports originally due on or after January 1,
2010 there are no discounts.

(6) E-Z Computation.

(A) For reports originally due on or after January 1,
2008, and before January 1, 2016, a taxable entity with annualized to-
tal revenue of $10 million or less may choose to pay the franchise tax
by using the E-Z Computation method. For this period, under the E-Z
Computation, a taxable entity's tax liability is computed by applying
a tax rate of 0.575% to apportioned total revenue and subtracting any
applicable discount as provided by paragraph (5) of this subsection.

(B) For reports originally due on or after January 1,
2016, a taxable entity with annualized total revenue of $20 million or
less may choose to pay the franchise tax by using the E-Z Computation
method. For this period, under the E-Z Computation, a taxable entity's
tax liability is computed by applying a tax rate of 0.331% to appor-
tioned total revenue.

(C) No deductions to compute margin, credits, or other
adjustments are allowed if a taxable entity chooses to compute its tax
liability under the E-Z Computation.

(7) Tiered partnership provision. See §3.587 of this title
for information concerning the tiered partnership provision.

(A) Eligibility for no tax due, discounts and the E-Z
Computation. For eligible entities choosing to file under the tiered part-
nership provision, paragraphs (4), (5), and (6) of this subsection do not
apply to an upper or lower tier entity if, before the attribution of total

revenue by a lower tier entity to upper tier entities, the lower tier entity
does not meet the criteria.

(B) Tiered Partnership Report. The lower tier entity
must submit a report to the comptroller indicating its total revenue be-
fore attribution and the amount of total revenue that each upper tier
entity must include with the upper tier entity's own total revenue. Each
upper tier entity must submit a report to the comptroller indicating the
lower tier entity's total revenue before attribution and the amount of the
lower tier entity's total revenue that was passed to the upper tier entity
and is included in the total revenue of the upper tier entity.

(e) Penalty and interest on delinquent taxes.

(1) Tax Code, §171.362 (Penalty for Failure to Pay Tax or
File Report), imposes a 5.0% penalty on the amount of franchise tax
due by a taxable entity that fails to report or pay the tax when due.
If any part of the tax is not reported or paid within 30 days after the
due date, an additional 5.0% penalty is imposed on the amount of tax
unpaid. There is a minimum penalty of $1.00. Delinquent taxes accrue
interest beginning 60 days after the due date. For example, if payment
is made on the 61st day after the due date, one day's interest is due.
The annual rate of interest on delinquent taxes is the prime rate plus
one percent, as published in The Wall Street Journal on the first day of
each calendar year that is not a Saturday, Sunday, or legal holiday.

(2) When a taxable entity is issued an audit assessment or
other underpayment notice based on a deficiency, penalties under Tax
Code, §171.362, and interest are applied as of the date that the under-
paid tax was originally due, including any extensions, not from the date
of the deficiency determination or date the deficiency determination is
final.

(3) A deficiency determination is final 60 [36] days after
the date [en which the serviee of] the notice of the determination is
issued [completed: Service by mail is complete when the netice is
deposited with the United States Pestal Serviee].

(A) The amount of a determination is due and payable
10 days after it becomes final. If the amount of the determination is
not paid within 10 days after the day it became final, a penalty under
Tax Code, §111.0081 (When Payment is Required), of 10% of the tax
assessed will be added. For example, if a deficiency determination is
made in the amount of $1,000 tax (plus the initial penalty and interest),
but the total amount of the deficiency is not paid until the 71st [41st]
day after the deficiency notice is issued [served], $1,200 plus interest
would be due (i.e., $1,000 tax, $100 initial penalty for not paying when
originally due, $100 penalty for not paying deficiency determination
within 10 days after it became final, plus interest accrued to the date of
payment at the applicable statutory rate).

(B) A petition for redetermination must be filed within
60 [30] days after the date [en which the service of] the notice of de-
termination is issued [eompleted], or the redetermination is barred.

(C) A decision on a petition for redetermination be-
comes final at the time a decision in a contested case is final under
Government Code, Chapter 2001 [20 days after service on the peti-
tioner of the notice of the deeision]. The amount of a determination is
due and payable 20 days after the decision is final. If the amount of
the determination is not paid within 20 days after the day the decision
becomes final, a penalty under Tax Code, §111.0081, of 10% of the
tax assessed will be added. Using the previous example, on the 21st
[41st] day after [serviee of] the decision is final, $1,200 plus interest
would be due (i.e., $1,000 tax, $100 initial penalty, $100 additional
penalty and the applicable accrued interest).

(4) A jeopardy determination is final 20 days after the date
on which the service of the notice is completed unless a petition for re-
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determination is filed before the determination becomes final. Service
by mail is complete when the notice is deposited with the United States
Postal Service. The amount of the determination is due and payable im-
mediately. If the amount determined is not paid within 20 days from
the date of service, a penalty, under Tax Code, §111.022 (Jeopardy De-
termination), of 10% of the amount of tax and interest assessed will be
added.

(5) Ifthe comptroller determines that a taxable entity exer-
cised reasonable diligence to comply with the statutory filing or pay-
ment requirements, the comptroller may waive penalties or interest for
the late filing of a report or for a late payment. The taxable entity
requesting waiver must furnish a detailed description of the circum-
stances that caused the late filing or late payment and the diligence ex-
ercised by the taxable entity in attempting to comply with the statutory
requirements. See §3.5 of this title (relating to Waiver of Penalty or
Interest) for additional information.

(6) If a taxable entity fails to comply with Tax Code,
§171.212 (Report of Changes to Federal Income Tax Return), the
taxable entity is liable for a penalty of 10% of the tax that should have
been reported and had not previously been reported to the comptroller
under Tax Code, §171.212. This penalty is in addition to any other
penalty provided by law.

(f) Amended reports. In filing an amended report, the taxable
entity must type or print on the top of the report the phrase "Amended
Report." The report should be forwarded with a cover letter of explana-
tion, with enclosures necessary to support the amendment. Applicable
penalties and interest must be reported and paid along with any addi-
tional amount of tax shown to be due on the amended report.

(1) A taxable entity may file an amended report for the pur-
pose of correcting a mathematical or other error in a report, for the
purpose of supporting a claim for refund, or to change its method of
computing margin or, if qualified, to use the E-Z Computation.

(2) A taxable entity that has been audited by the Internal
Revenue Service must file an amended franchise tax report within 120
days after the Revenue Agent's Report (RAR) is final, if the RAR re-
sults in changes to taxable margin reported for franchise tax purposes.
An RAR is final when all administrative appeals with the Internal Rev-
enue Service have been exhausted or waived. An administrative ap-
peal with the Internal Revenue Service does not include an action or
proceeding in the United States Tax Court or any other federal court.

(3) A taxable entity whose taxable margin is changed as a
result of an audit or other adjustment by a competent authority other
than the Internal Revenue Service must file an amended franchise tax
report within 120 days after the adjustment is final. An adjustment is
final when all administrative or other appeals have been exhausted or
waived. For the purposes of this section, a competent authority in-
cludes, but is not limited to, the United States Tax Court, United States
District Courts, United States Courts of Appeals, and United States
Supreme Court.

(4) A taxable entity must file an amended franchise tax re-
port within 120 days after the taxable entity files an amended federal
income tax return that changes the taxable entity's taxable margin. A
taxable entity is considered to have filed an amended federal income
tax return if the taxable entity is a member of an affiliated group during
a period in which an amended consolidated federal income tax return
is filed.

(5) A final determination resulting from an Internal Rev-
enue Service administrative proceeding (including an audit), or a judi-
cial proceeding arising from an administrative proceeding, that affects
the amount of franchise tax liability must be reported to the comptroller

before the expiration of 120 days after the day on which the determina-
tion becomes final. See Tax Code, §111.206 (Exception to Limitation:
Determination Resulting from Administrative Proceeding).

(6) Because the 10% penalty provided for in Tax Code,
§171.212 only applies to deficiencies, failure to file an amended re-
turn in which a refund would result will not cause a 10% penalty to be
imposed.

(g) Comptroller audit. During the course of an audit or other
examination of a taxable entity's franchise tax account, the comptroller
may examine financial statements, working papers, registers, memo-
randa, contracts, corporate minutes, and any other business papers used
in connection with its accounting system. In connection with the ex-
amination, the comptroller may also examine any of the taxable entity's
officers or employees under oath.

(h) Payment of determination. The payment of a determina-
tion issued to a taxable entity for an estimated tax liability shall not
satisfy the reporting requirements set forth in Tax Code, Chapter 171,
Subchapter E, concerning reports and records.

(i) Information report. Each taxable entity on which the fran-
chise tax is imposed must file an information report.

(1) Public information report. For a taxable entity legally
formed as a corporation, limited liability company, limited partnership,
professional association, or financial institution, a public information
report as described in Tax Code, §171.203 (Public Information Report),
is due at the same time each initial and annual, including the first an-
nual, report is due. An authorized person must sign the public infor-
mation report on behalf of the taxable entity under a certification that:

(A) all information contained in the report is true and
correct to the best of the authorized person's knowledge; and

(B) acopy of the report has been mailed to each person
named in the report who is an officer, director, or manager and who is
not employed by the taxable entity or a related (at least 10% ownership)
taxable entity on the date the report is filed.

(C) A report that is filed electronically complies with
the signature and certification requirements of this provision.

(2) Ownership information report. Taxable entities not re-
quired to file a public information report must file an ownership infor-
mation report as described in Tax Code, §171.201 (Initial Report) and
§171.202 (Annual Report) is due at the same time each initial and an-
nual, including the first annual, report is due.

(3) Failure to file or sign a public information report or
ownership information report shall result in the forfeiture of corporate
or business privileges as provided by Tax Code, §171.251 (Forfeiture
of Corporate Privileges) and §171.2515 (Forfeiture of Right of Taxable
Entity to Transact Business in this State). If the corporate or business
privileges are forfeited, each officer or director of the taxable entity
may be liable for each debt of the taxable entity that is created or in-
curred in Texas after the date on which the report is due and before the
corporate or business privileges are revived, as provided by Tax Code,
§171.255 (Liability of Directors and Officers).

(4) The provisions of paragraph (3) of this subsection, con-
cerning forfeiture of corporate privileges do not apply to a banking tax-
able entity or a savings and loan association, as defined in Tax Code,
§171.0001 (General Definitions).

(5) For purposes of this subsection:

(A) authorized person means, in the case of a corpora-
tion, an officer, director or other authorized person of the corporation;
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(B) authorized person means, in the case of a limited
liability company, a member, manager or other authorized person of
the limited liability company;

(C) authorized person means, in the case of a limited
partnership, a partner or other authorized person of the partnership;

(D) director includes a manager of a limited liability
company, a general partner in a limited partnership and a general part-
ner in a partnership registered as a limited liability partnership;

(E) authorized person also includes a paid preparer au-
thorized to sign the report.

(6) Taxable entities that are members of a combined group
and do not have nexus in Texas are not required to file an ownership
information report or a public information report.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 10, 2019.

TRD-201901711

William Hamner

Special Counsel for Tax Administration

Comptroller of Public Accounts

Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 475-0387

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 4. COMMERCIAL VEHICLE
REGULATIONS AND ENFORCEMENT
PROCEDURES

SUBCHAPTER B. REGULATIONS
GOVERNING TRANSPORTATION SAFETY
37 TAC §4.11

The Texas Department of Public Safety (the department) pro-
poses amendments to §4.11, concerning General Applicability
and Definitions. The proposed amendments are necessary to
harmonize updates to 49 CFR with those laws adopted by Texas.
These amendments also remove §4.11(c)(1)(E) which is the re-
quirement that household goods movers that are not subject to
the Federal Motor Carrier Safety Regulations keep records of
duty status. These drivers are not required to comply with 49
CFR Part 395, this requirement is not necessary, and has no
practical enforcement mechanism. Removing this requirement
will reduce business administrative burdens.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this rule is in effect there
will be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the section as pro-

posed. There is no anticipated economic cost to individuals who
are required to comply with the rule as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first
five-year period the rule is in effect the public benefit anticipated
as a result of enforcing the rule will be maximum efficiency of the
Motor Carrier Safety Assistance Program.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require an increase or decrease in future legislative ap-
propriations to the agency; require the creation of new employee
positions nor eliminate current employee positions; nor will it re-
quire an increase or decrease in fees paid to the agency. The
proposed rulemaking does limit an existing regulation by de-
creasing the number of individuals subject to its applicability.
During the first five years the proposed rule is in effect, the pro-
posed rule should positively affect the state's economy.

The Texas Department of Public Safety, in accordance with
the Administrative Procedures Act, Texas Government Code,
§2001, et seq., and Texas Transportation Code, Chapter 644,
will hold a public hearing on Tuesday, July 2, 2019, at 9:00
a.m., at the Texas Department of Public Safety, Texas Highway
Patrol Division, Building G Annex, 5805 North Lamar, Austin,
Texas. The purpose of this hearing is to receive comments
from all interested persons regarding adoption of the proposed
amendments to Administrative Rule §4.11 regarding General
Applicability and Definitions, proposed for adoption under the
authority of Texas Transportation Code, Chapter 644, which
provides that the director shall, after notice and a public hearing,
adopt rules regulating the safe operation of commercial motor
vehicles.

Persons interested in attending this hearing are encouraged to
submit advance written notice of their intent to attend the hearing
and to submit a written copy of their comments. Correspondence
should be addressed to Major Chris Nordloh, Texas Highway Pa-
trol Division, Texas Department of Public Safety, P.O. Box 4087,
Austin, Texas 78773-0500.

Persons with special needs or disabilities who plan to attend
this hearing and who may need auxiliary aids or services are
requested to contact Major Chris Nordloh at (512) 424-2775 at
least three working days prior to the hearing so that appropriate
arrangements can be made.

Other comments on this proposal may be submitted to Major
Chris Nordloh, Texas Highway Patrol Division, Texas Depart-
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ment of Public Safety, P.O. Box 4087, Austin, Texas 78773-0500,
(512) 424-2775. Comments must be received no later than thirty
(30) days from the date of publication of this proposal.

These amendments are proposed pursuant to Texas Transporta-
tion Code, §644.051, which authorizes the director to adopt rules
regulating the safe transportation of hazardous materials and the
safe operation of commercial motor vehicles; and authorizes the
director to adopt all or part of the federal safety regulations, by
reference.

Texas Transportation Code, §644.051 is affected by this pro-
posal.

$§4.11.  General Applicability and Definitions.

(a) The director of the Texas Department of Public Safety in-
corporates, by reference, the Federal Motor Carrier Safety Regula-
tions, Title 49, Code of Federal Regulations, Parts 40, 380, 382, 385
- 387, 390 - 393, and 395 - 397 including all interpretations thereto,
as amended through July 1, 2019 [Oeteber 1, 2018]. All other refer-
ences in this subchapter to the Code of Federal Regulations also refer to
amendments and interpretations issued through July 1, 2019 [Oetober
1; 20148]. The rules detailed in this section ensure:

(1) a commercial motor vehicle is safely maintained,
equipped, loaded, and operated;

(2) theresponsibilities imposed on a commercial motor ve-
hicle's operator do not impair the operator's ability to operate the vehi-
cle safely;

(3) the physical condition of a commercial motor vehicle's
operator enables the operator to operate the vehicle safely;

(4) commercial motor vehicle operators are qualified, by
reason of training and experience, to operate the vehicle safely; and

(5) the minimum levels of financial responsibility for mo-
tor carriers of property or passengers operating commercial motor ve-
hicles in interstate, foreign, or intrastate commerce is maintained as
required.

(b) Certain terms, when used in the federal motor carrier safety
regulations as adopted in subsection (a) of this section, have the fol-
lowing meanings, unless the context clearly indicates otherwise. [are
defined as:]

(1) Motor carrier--Has the meaning assigned by [the defini-
tion of motor carrier is the same as that given in] Texas Transportation
Code, §643.001(6) when vehicles operated by the motor carrier meet
the applicability requirements of subsection (c) of this section. [;]

(2) Hazardous material shipper--A [hazardeus material
shipper means a] consignor, consignee, or beneficial owner of a
shipment of hazardous materials. [;]

(3) Interstate or foreign commerce--All [interstate or for-
eign commeree inchades all] movements by motor vehicle, both inter-
state and intrastate, over the streets and highways of this state. [3]

(4) Department--The [department means the] Texas De-
partment of Public Safety. [:]

(5) Director--The [director means the] director of the Texas
Department of Public Safety or the designee of the director. [;]

(6) Federal Motor Carrier Safety Administration (FM-
CSA)--The [EMCSA field administrator; as used in the federal meoter
carrier safety regulations; means the] director of the Texas Department
of Public Safety for vehicles operating in intrastate commerce. [:]

(7) Farm vehicle--Any [farm wvehiele means]| vehicle or
combination of vehicles controlled and/or operated by a farmer or
rancher being used to transport agriculture commodities, farm ma-
chinery, and farm supplies to or from a farm or ranch. [;]

(8) Commercial motor vehicle--Has [commereial motor
vehiele has] the meaning assigned by Texas Transportation Code,
§548.001(1) if operated intrastate; commercial motor vehicle has the
meaning assigned by Title 49, Code of Federal Regulations, §390.5 if
operated interstate. [;]

(9) Foreign commercial motor vehicle--Has [foreign com-
mereial motor vehiele has] the meaning assigned by Texas Transporta-
tion Code, §648.001.

(10) Agricultural commodity--Has [agrieultural commed-
ity has] the meaning as defined in Title 49, Code of Federal Regula-
tions, §395.2 and includes wood chips. [;]

(11) Planting and harvesting seasons--Are [planting and
harvesting seasens are defined as] January 1 to December 31.;

(12) Producer-- [producer is defined as a] person engaged
in the business of producing or causing to be produced for commercial
purposes an agricultural commodity. The term includes the owner of
a farm on which the commodity is produced and the owner's tenant or
sharecropper. [; and]

(13) Off-road motorized construction equipment--Includes
[eff-road motorized construction equipment inclades] but is not limited
to, motor scrapers, backhoes, motor graders, compactors, excavators,
tractors, trenchers, bulldozers, and other similar equipment routinely
found at construction sites and that is occasionally moved to or from
construction sites by operating the equipment short distances on public
highways. Off-road motorized construction equipment is not designed
to operate in traffic and such appearance on a public highway is only
incidental to its primary functions. Off-road motorized construction
equipment is not considered to be a commercial motor vehicle as that
term is defined in Texas Transportation Code, §644.001.

(14) The phrase "The commercial driver's license require-
ments of part 383 of this subchapter" as used in Title 49, Code of Fed-
eral Regulations, §382.103(a)(1) shall mean the commercial driver's
license requirements of Texas Transportation Code, Chapter 522.

(15) For purposes of removal from safety-sensitive func-
tions for prohibited conduct as described in Title 49, Code of Federal
Regulations, §382.501(c), commercial motor vehicle means a vehicle
subject to the requirements of Texas Transportation Code, Chapter 522
and a vehicle subject to §4.22 of this title (relating to Contract Carri-
ers of Certain Passengers), in addition to those vehicles enumerated in
Title 49, Code of Federal Regulations, §382.501(c).

(c) Applicability.
(1) The FMCSA regulations are applicable to the vehicles
detailed in subparagraph (A) - (F) [(A) - ¢G)] of this paragraph:

(A) avehicle or combination of vehicles with an actual
gross weight or a gross weight rating in excess of 26,000 pounds when
operating intrastate;

(B) afarm vehicle or combination of farm vehicles with
an actual gross weight or a gross weight rating of 48,000 pounds or
more when operating intrastate;

(C) a vehicle designed or used to transport more than
15 passengers, including the driver;

(D) avehicle transporting hazardous material requiring
a placard,
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{€E9 a motor carrier transporting houschold goods for
compensation in intrastate commerce in a vehicle not defined in Texas
Imﬂspeftaﬁeﬂ@ed%%@@%}ssubjeeﬁethefeeefdkeepmgfe-
quirements in Title 49, Code of Federal Regulations, Part 395 and the

hours of service requirements specified in this subchapter;}

(E) [@D)] a foreign commercial motor vehicle that is
owned or controlled by a person or entity that is domiciled in or a
citizen of a country other than the United States; and

(F) [€&)] a contract carrier transporting the operating
employees of a railroad on a road or highway of this state in a vehi-
cle designed to carry 15 or fewer passengers.

(2) The regulations contained in Title 49, Code of Federal
Regulations, §392.9a, and all interpretations thereto, are applicable to
motor carriers operating exclusively in intrastate commerce and to the
intrastate operations of interstate motor carriers that have not been fed-
erally preempted by the United Carrier Registration Act of 2005. The
term "operating authority" as used in Title 49, Code of Federal Regula-
tions, §392.9a, for the motor carriers described in this paragraph, shall
mean compliance with the registration requirements found in Texas
Transportation Code, Chapter 643. For purposes of enforcement of this
paragraph, peace officers certified to enforce this chapter, shall verify
that a motor carrier is not registered, as required in Texas Transporta-
tion Code, Chapter 643, before placing a motor carrier out-of-service.
Motor carriers placed out-of-service under Title 49, Code of Federal
Regulations, §392.9a may request a review under §4.18 of this title (re-
lating to Intrastate Operating Authority Out-of-Service Review). All
costs associated with the towing and storage of a vehicle and load de-
clared out-of-service under this paragraph shall be the responsibility of
the motor carrier and not the department or the State of Texas.

(3) All regulations contained in Title 49, Code of Federal
Regulations, Parts 40, 380, 382, 385 - 387,390 - 393 and 395 - 397, and
all interpretations thereto pertaining to interstate drivers and vehicles
are also adopted except as otherwise excluded.

(4) A medical examination certificate, issued in accordance
with Title 49, Code of Federal Regulations, §§391.14, 391.41, 391.43,
and 391.45, shall expire on the date indicated by the medical exam-
iner; however, no such medical examination certificate shall be valid
for more than two years from the date of issuance.

(5) Nothing in this section shall be construed to prohibit an
employer from requiring and enforcing more stringent requirements
relating to safety of operation and employee health and safety.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901655

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 21, 2019
For further information, please call: (512) 424-5848
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TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 4. MEDICAID HOSPITAL
SERVICES
1 TAC §355.8065, §355.8066

The Texas Health and Human Services Commission (HHSC)
adopts amendments to §355.8065, concerning Disproportionate
Share Hospital Reimbursement Methodology, and §355.8066,
concerning Hospital-Specific Limit Methodology.

The first rule, §355.8065, concerning Disproportionate Share
Hospital Reimbursement Methodology is adopted with changes
to the proposed text as published in the April 19, 2019, issue of
the Texas Register (44 TexReg 1939), and therefore will be re-
published.

The second rule, §355.8066, concerning Hospital-Specific Limit
Methodology, is adopted without changes to the proposed text
as published in the April 19, 2019, issue of the Texas Register
(44 TexReg 1939), and therefore will not be republished.

BACKGROUND AND JUSTIFICATION

The purpose of the amendments is to describe the methodology
for dispensing unspent Disproportionate Share Hospital (DSH)
funds, to amend the methodology for calculating future DSH pay-
ments, to amend the calculation of the interim hospital-specific
limit, and to update and clarify related rule language.

The hospital-specific limit (HSL) is a limit on the amount of pay-
ments a hospital may receive for care to Medicaid and low in-
come uninsured patients. HHSC calculates two types of HSLs:
an interim HSL and a final HSL. The interim HSL is calculated to
determine payment amounts using historical Medicaid and unin-
sured data. The final HSL is calculated later, during the audit
of the program year, using the actual Medicaid and uninsured
data from the relevant DSH data year to determine whether hos-
pitals were overpaid. The methodologies described in the state
administrative rule and the state plan for calculating the interim
and final HSLs are the same, except for a few minor differences.

In 2010, the Centers for Medicare and Medicaid Services (CMS)
promulgated a series of Frequently Asked Questions (FAQs) re-
lating to the calculation of the final HSL. FAQ 33 stated that,
when calculating the HSL, full payment from commercial insur-

ers should offset the costs of Medicaid beneficiaries who also
had commercial insurance.

In December 2014, Texas Children's Hospital sued CMS to stop
enforcement of FAQ 33. The court issued a temporary injunction
preventing CMS from enforcing that FAQ. In other words, CMS
could not require a state to offset eligible DSH costs by payments
from commercial insurers in the final HSL calculation.

Since the final HSL calculation described in Texas administrative
rule and in the state plan is the same as the interim HSL calcu-
lation in all pertinent ways, the injunction indirectly impacted the
interim HSL calculation as well. Given the uncertainty of the out-
come of this lawsuit, HHSC decided to leave 3.5% of DSH dollars
unspent. That practice remained in effect for each DSH program
year between 2014 and 2017.

In June 2017, CMS promulgated a rule that codified FAQ 33 and
FAQ 34. (FAQ 34 required Medicare payments to offset the costs
of Medicaid beneficiaries who were also eligible for Medicare).
The Children's Hospital Association of Texas (CHAT) sued CMS
to prevent enforcement of the rule. In March of 2018, the federal
district court vacated the rule. Soon after, on June 1, 2018, the
same federal court ruled in the Texas Children's Hospital case
that CMS is permanently enjoined from enforcing FAQ 33. In
December 2018, CMS withdrew FAQs 33 and 34 and commu-
nicated this decision in a published bulletin that also provided
additional commentary on its expectations of implementing this
change. Specifically, CMS noted that it would accept revised
DSH audits that cover hospital services furnished before June
2, 2017, and that the costs reflected in these audits would not
be offset by other insurance and Medicare payments.

Retrospective Methodology Changes for Dispensing Unspent
Amounts

Some of the amendments to §355.8066 change the methodol-
ogy for calculating the interim HSL that HHSC will use to distrib-
ute the unallocated DSH funds. The purpose of those amend-
ments is to describe the interim HSL methodology that would
have been used but for CMS' invalidated guidance in FAQ 33.
HHSC will calculate an interim HSL by including all eligible costs
for the program year and offsetting them by Medicaid and Medi-
care payments.

The amendments to §355.8065 change the methodology for cal-
culating the DSH payments for program years 2014 - 2017.

First, HHSC will reduce each hospital's revised interim HSL by
the amount it has already received for the program year. HHSC
will then allocate the unspent DSH funds according to the re-
duced interim HSLs for all DSH hospitals.

To allocate the available funds, HHSC will apply an "other insur-
ance weight" and a "year-to-date payment weight" to increase
Medicaid and low-income days in certain circumstances.

ADOPTED RULES June 21, 2019 44 TexReg 3091



The other insurance weight is calculated by dividing the amount
of third party commercial insurance payments from the DSH data
year for each hospital by the unrevised HSL. The result, if greater
than one, is used as a weight to increase the Medicaid and low-
income days for the provider. The purpose of applying the other
insurance weight is to address the circumstances of providers
that had large amounts of other insurance offset against their
HSL and consequently received significantly smaller DSH pay-
ments.

The year-to-date payment weight addresses the circumstances
of providers that had large amounts of other insurance offset
against their HSL. In program years 2014 - 2017, certain
providers were not eligible to receive a DSH payment because
of the large amount of other insurance payments offsetting their
costs in the HSL calculation. The unspent amounts are the only
source of DSH payment for these providers for the relevant
program years. Because HHSC is not recouping payments in
excess of revised interim HSLs given the threat to the safety
net in doing so, the providers who have not received any
year-to-date payments are even further limited to what they can
receive. Therefore, a weight of 20 is proposed to increase the
Medicaid and low-income days for those providers.

Finally, if HHSC has calculated a final HSL for any program
period (i.e., if the DSH audit has been performed), HHSC will
cap the DSH payment for that program period at the final HSL
amount.

Prospective Methodology Changes

The amendment to §355.8066 changes the methodology for cal-
culating the interim and final HSL for program periods beginning
on or after October 1, 2017, by providing that the HSL will not be
offset by other insurance payments or Medicare payments.

COMMENTS
The 31-day comment period ended Monday, May 20, 2019.

During this period, HHSC received written comments regarding
the proposed rules from multiple hospital systems, the Children's
Hospital Association of Texas (CHAT), and Teaching Hospitals of
Texas (THOT). HHSC also received two public comments dur-
ing the rule hearing. A summary of all comments relating to
§355.8065 and §355.8066 and HHSC's responses follows.

Comment: THOT and Parkland Memorial Hospital proposed that
HHSC adopt a different prospective HSL calculation methodol-
ogy that would offset Medicare and other insurance payments
up to cost (commonly referred to as Senate Bill (S.B.) 7 or the
Medicaid and CHIP Payment and Access Commission (MAC-
PAC) methodology).

Response: HHSC is not seeking to implement this methodol-
ogy at this time. HHSC is currently modeling the impacts of this
methodology and gathering feedback from stakeholders. HHSC
declines to make the suggested change at this time.

Comment: In addition to echoing THOTs position on S.B. 7, Mid-
land Memorial Hospital requested to be classified as an Urban
Public Class 1 hospital (commonly referred to as Large Public
or the 6 transferring hospitals) for future DSH payments. THOT
also expressed their support for this change in their comment.

Response: Changes to the definition of provider classes were
not contemplated as part of these amendments, and HHSC does
not feel that stakeholders would have had adequate notice of
this type of potential change to provide their feedback during the

public comment period. HHSC declines to make the suggested
change at this time.

Comment: HHSC received multiple comments in support of the
amendments from Texas Children's Hospital, the CHAT, Steward
Health Systems, Tenet Healthcare, Community Hospital Corpo-
ration, and Universal Healthcare.

Response: No action is required. HHSC appreciates this feed-
back from providers.

Comment: CHAT identified that in the proposed rule, the
methodology used to describe the other insurance weight was
described with the numerator and denominator being reversed
compared to all other public discussions about the amendments.

Response: HHSC agrees with CHAT's comment and has
amended the proposed rule to make this correction. Making
this change does not alter the original intent of the proposed
methodology that the rules are being amended to implement.

HHSC made minor editorial changes to §355.8065(f) and
§355.8065(h)(12)(A) for clarity and readability.

STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code,
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; Texas Human Resources Code
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical
assistance (Medicaid) program in Texas; and Texas Government
Code §531.021(b), which establishes HHSC as the agency re-
sponsible for adopting reasonable rules governing the determi-
nation of fees, rates, and charges for medical assistance pay-
ments under the Human Resources Code, Chapter 32.

$355.8065.  Disproportionate  Share
Methodology.

Hospital  Reimbursement

(a) Introduction. Hospitals participating in the Texas Medic-
aid program that meet the conditions of participation and that serve
a disproportionate share of low-income patients are eligible for reim-
bursement from the disproportionate share hospital (DSH) fund. The
Texas Health and Human Services Commission (HHSC) will establish
each hospital's eligibility for and amount of reimbursement using the
methodology described in this section.

(b) Definitions.

(1) Adjudicated claim--A hospital claim for payment for a
covered Medicaid service that is paid or adjusted by HHSC or another
payer.

(2) Available DSH funds--The total amount of funds that
may be distributed to eligible qualifying DSH hospitals for the DSH
program year, based on the federal DSH allotment for Texas (as deter-
mined by the Centers for Medicare & Medicaid Services) and available
non-federal funds. HHSC may divide available DSH funds for a pro-
gram year into one or more portions of funds to allow for partial pay-
ment(s) of total available DSH funds at any one time with remaining
funds to be distributed at a later date(s). If HHSC chooses to make a
partial payment, the available DSH funds for that partial payment are
limited to the portion of funds identified by HHSC for that partial pay-
ment.

(3) Auvailable general revenue funds--The total amount of
state general revenue funds appropriated to provide a portion of the
non-federal share of DSH payments for the DSH program year for non-
state-owned hospitals. If HHSC divides available DSH funds for a
program year into one or more portions of funds to allow for partial
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payment(s) of total available DSH funds as described in paragraph (2)
of this subsection, the available general revenue funds for that partial
payment are limited to the portion of general revenue funds identified
by HHSC for that partial payment.

(4) Bad debt--A debt arising when there is nonpayment on
behalf of an individual who has third-party coverage.

(5) Centers for Medicare & Medicaid Services (CMS)--
The federal agency within the United States Department of Health and
Human Services responsible for overseeing and directing Medicare and
Medicaid, or its successor.

(6) Charity care--The unreimbursed cost to a hospital of
providing, funding, or otherwise financially supporting health care ser-
vices on an inpatient or outpatient basis to indigent individuals, either
directly or through other nonprofit or public outpatient clinics, hospi-
tals, or health care organizations. A hospital must set the income level
for eligibility for charity care consistent with the criteria established in
§311.031, Texas Health and Safety Code.

(7) Charity charges--Total amount of hospital charges for
inpatient and outpatient services attributed to charity care in a DSH
data year. These charges do not include bad debt charges, contractual
allowances, or discounts given to other legally liable third-party payers.

(8) Children's hospital--A hospital within Texas that is rec-
ognized by Medicare as a children's hospital and is exempted by Medi-
care from the Medicare prospective payment system.

(9) Disproportionate share hospital (DSH)--A hospital
identified by HHSC that meets the DSH program conditions of partici-
pation and that serves a disproportionate share of Medicaid or indigent
patients.

(10) DSH data year--A twelve-month period, two years be-
fore the DSH program year, from which HHSC will compile data to
determine DSH program qualification and payment.

(11) DSH program year--The twelve-month period begin-
ning October 1 and ending September 30.

(12) Dually eligible patient--A patient who is simultane-
ously eligible for Medicare and Medicaid.

(13) Governmental entity--A state agency or a political
subdivision of the state. A governmental entity includes a hospital
authority, hospital district, city, county, or state entity.

(14) HHSC--The Texas Health and Human Services Com-
mission or its designee.

(15) Hospital-specific limit--The maximum amount appli-
cable to a DSH program year that a hospital may receive in reimburse-
ment for the cost of providing services to individuals who are Medic-
aid eligible or uninsured. The hospital-specific limit is calculated using
the methodology described in §355.8066 of this title (relating to Hos-
pital-Specific Limit Methodology).

(A) Interim hospital-specific limit--Applies to pay-
ments that will be made for the DSH program year and is calculated
using the methodology described in §355.8066 of this title using
interim cost and payment data from the DSH data year.

(B) Final hospital-specific limit--Applies to payments
made during a prior DSH program year and is calculated using the
methodology as described in §355.8066 of this title using actual cost
and payment data from the DSH program year.

(16) Independent certified audit--An audit that is con-
ducted by an auditor that operates independently from the Medicaid

agency and the audited hospitals and that is eligible to perform the
DSH audit required by CMS.

(17) Indigent individual--An individual classified by a hos-
pital as eligible for charity care.

(18) Inpatient day--Each day that an individual is an inpa-
tient in the hospital, whether or not the individual is in a specialized
ward and whether or not the individual remains in the hospital for lack
of suitable placement elsewhere. The term includes observation days,
rehabilitation days, psychiatric days, and newborn days. The term does
not include swing bed days or skilled nursing facility days.

(19) Inpatient revenue--Amount of gross inpatient revenue
derived from the most recent completed Medicaid cost report or re-
ports related to the applicable DSH data year. Gross inpatient revenue
excludes revenue related to the professional services of hospital-based
physicians, swing bed facilities, skilled nursing facilities, intermediate
care facilities, other nonhospital revenue, and revenue not identified by
the hospital.

(20) Institution for mental diseases (IMD)--A hospital that
is primarily engaged in providing psychiatric diagnosis, treatment, or
care of individuals with mental illness.

(21) Intergovernmental transfer (IGT)--A transfer of public
funds from a governmental entity to HHSC.

(22) Low-income days--Number of inpatient days at-
tributed to indigent patients, calculated as described in subsection
(h)(4)(A)(i1) of this section.

(23) Low-income utilization rate--A ratio, calculated as de-
scribed in subsection (d)(2) of this section, that represents the hospital's
volume of inpatient charity care relative to total inpatient services.

(24) Mean Medicaid inpatient utilization rate--The average
of Medicaid inpatient utilization rates for all hospitals that have re-
ceived a Medicaid payment for an inpatient claim, other than a claim
for a dually eligible patient, that was adjudicated during the relevant
DSH data year.

(25) Medicaid contractor--Fiscal agents and managed care
organizations with which HHSC contracts to process data related to the
Medicaid program.

(26) Medicaid cost report--Hospital and Hospital Health
Care Complex Cost Report (Form CMS 2552), also known as the Medi-
care cost report.

(27) Medicaid hospital--A hospital meeting the qualifica-
tions set forth in §354.1077 of this title (relating to Provider Participa-
tion Requirements) to participate in the Texas Medicaid program.

(28) Medicaid inpatient utilization rate (MIUR)--A ratio,
calculated as described in subsection (d)(1) of this section, that repre-
sents a hospital's volume of Medicaid inpatient services relative to total
inpatient services.

(29) MSA--Metropolitan Statistical Area as defined by the
United States Office of Management and Budget. MSAs with popu-
lations greater than or equal to 137,000, according to the most recent
decennial census, are considered "the largest MSAs."

(30) Non-federal percentage--The non-federal percentage
equals one minus the federal medical assistance percentage (FMAP)
for the program year.

(31) Non-urban public hospital--A rural public-financed
hospital, as defined in paragraph (37) of this subsection, or a hospital
owned and operated by a governmental entity other than hospitals in
Urban public hospital - Class one or Urban public hospital - Class two.
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(32) Obstetrical services--The medical care of a woman
during pregnancy, delivery, and the post-partum period provided at the
hospital listed on the DSH application.

(33) PMSA--Primary Metropolitan Statistical Area as de-
fined by the United States Office of Management and Budget.

(34) Public funds--Funds derived from taxes, assessments,
levies, investments, and other public revenues within the sole and un-
restricted control of a governmental entity. Public funds do not include
gifts, grants, trusts, or donations, the use of which is conditioned on
supplying a benefit solely to the donor or grantor of the funds.

(35) Ratio of cost-to-charges (inpatient only)--A ratio that
covers all applicable hospital costs and charges relating to inpatient
care. This ratio does not distinguish between payer types such as Medi-
care, Medicaid, or private pay.

(36) Rural public hospital--A hospital owned and operated
by a governmental entity that is located in a county with 500,000 or
fewer persons, based on the most recent decennial census.

(37) Rural public-financed hospital--A hospital operating
under a lease from a governmental entity in which the hospital and
governmental entity are both located in the same county with 500,000
or fewer persons, based on the most recent decennial census, where the
hospital and governmental entity have both signed an attestation that
they wish the hospital to be treated as a public hospital for all purposes
under both this section and §355.8201 of this title (relating to Waiver
Payments to Hospitals for Uncompensated Care).

(38) State chest hospital--A public health facility operated
by the Department of State Health Services designated for the care and
treatment of patients with tuberculosis.

(39) State-owned teaching hospital--A hospital owned and
operated by a state university or other state agency.

(40) Third-party coverage--Creditable insurance coverage
consistent with the definitions in 45 Code of Federal Regulations (CFR)
Parts 144 and 146, or coverage based on a legally liable third-party

payer.

(41) Total Medicaid inpatient days--Total number of inpa-
tient days based on adjudicated claims data for covered services for the
relevant DSH data year.

(A) The term includes:

(i) Medicaid-eligible days of care adjudicated by
managed care organizations or HHSC;

(it) days that were denied payment for spell-of-ill-
ness limitations;

(iii) days attributable to individuals eligible for
Medicaid in other states, including dually eligible patients;

(iv) days with adjudicated dates during the period,;
and

(v) days for dually eligible patients for purposes of
the MIUR calculation described in subsection (d)(1) of this section.

(B) The term excludes:

(i) days attributable to Medicaid-eligible patients
ages 21 through 64 in an IMD;

(ii)  days denied for late filing and other reasons; and

(iii)  days for dually eligible patients for purposes of
the following calculations:

() Total Medicaid inpatient days, as described in
subsection (d)(3) of this section; and

(1I) Pass one distribution, as described in subsec-
tion (h)(4) of this section.

(42) Total Medicaid inpatient hospital payments--Total
amount of Medicaid funds that a hospital received for adjudicated
claims for covered inpatient services during the DSH data year. The
term includes payments that the hospital received:

(A) for covered inpatient services from managed care
organizations and HHSC; and

(B) for patients eligible for Medicaid in other states.

(43) Total state and local payments--Total amount of state
and local payments that a hospital received for inpatient care during
the DSH data year. The term includes payments under state and local
programs that are funded entirely with state general revenue funds and
state or local tax funds, such as County Indigent Health Care, Children
with Special Health Care Needs, and Kidney Health Care. The term
excludes payment sources that contain federal dollars such as Medic-
aid payments, Children's Health Insurance Program (CHIP) payments
funded under Title XXI of the Social Security Act, Substance Abuse
and Mental Health Services Administration, Ryan White Title I, Ryan
White Title II, Ryan White Title III, and contractual discounts and al-
lowances related to TRICARE, Medicare, and Medicaid.

(44) Urban public hospital--Any of the urban hospitals
listed in paragraph (45) or (46) of this subsection.

(45) Urban public hospital - Class one--A hospital that is
operated by or under a lease contract with one of the following enti-
ties: the Dallas County Hospital District, the El Paso County Hospital
District, the Harris County Hospital District, the Tarrant County Hospi-
tal District, the Travis County Healthcare District dba Central Health,
or the University Health System of Bexar County.

(46) Urban public hospital - Class two--A hospital that is
operated by or under a lease contract with one of the following enti-
ties: the Ector County Hospital District, the Lubbock County Hospital
District, or the Nueces County Hospital District.

(c) Eligibility. To be eligible to participate in the DSH pro-
gram, a hospital must:

(1) beenrolled as a Medicaid hospital in the State of Texas;

(2) have received a Medicaid payment for an inpatient
claim, other than a claim for a dually eligible patient, that was adjudi-
cated during the relevant DSH data year; and

(3) apply annually by completing the application packet re-
ceived from HHSC by the deadline specified in the packet.

(A) Only a hospital that meets the condition specified
in paragraph (2) of this subsection will receive an application packet
from HHSC.

(B) The application may request self-reported data that
HHSC deems necessary to determine each hospital's eligibility. HHSC
may audit self-reported data.

(C) A hospital that fails to submit a completed applica-
tion by the deadline specified by HHSC will not be eligible to partic-
ipate in the DSH program in the year being applied for or to appeal
HHSC's decision.

(D) For purposes of DSH eligibility, a multi-site hospi-

tal is considered one provider unless it submits separate Medicaid cost
reports for each site. If a multi-site hospital submits separate Medicaid
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cost reports for each site, for purposes of DSH eligibility, it must sub-
mit a separate DSH application for each site.

(E) HHSC will consider a merger of two or more hos-
pitals for purposes of the DSH program for any hospital that submits
documents verifying the merger status with Medicare prior to the dead-
line for submission of the DSH application. Otherwise, HHSC will de-
termine the merged entity's eligibility for the subsequent DSH program
year. Until the time that the merged hospitals are determined eligible
for payments as a merged hospital, each of the merging hospitals will
continue to receive any DSH payments to which it was entitled prior to
the merger.

(d) Qualification. For each DSH program year, in addition to
meeting the eligibility requirements, applicants must meet at least one
of the following qualification criteria, which are determined using in-
formation from a hospital's application, from HHSC, or from HHSC's
Medicaid contractors, as specified by HHSC:

(1) Medicaid inpatient utilization rate. A hospital's Medic-
aid inpatient utilization rate is calculated by dividing the hospital's total
Medicaid inpatient days by its total inpatient census days for the DSH
data year.

(A) A hospital located outside an MSA or PMSA must
have a Medicaid inpatient utilization rate greater than the mean Med-
icaid inpatient utilization rate for all Medicaid hospitals.

(B) A hospital located inside an MSA or PMSA must
have a Medicaid inpatient utilization rate that is at least one standard de-
viation above the mean Medicaid inpatient utilization rate for all Med-
icaid hospitals.

(2) Low-income utilization rate. A hospital must have a
low-income utilization rate greater than 25 percent.

(A) The low-income utilization rate is the sum (ex-
pressed as a percentage) of the fractions calculated in clauses (i) and
(ii) of this subparagraph:

(i) The sum of the total Medicaid inpatient hospital
payments and the total state and local payments paid to the hospital
for inpatient care in the DSH data year, divided by a hospital's gross
inpatient revenue multiplied by the hospital's ratio of cost-to-charges
(inpatient only) for the same period: (Total Medicaid Inpatient Hospital
Payments + Total State and Local Payments)/(Gross Inpatient Revenue
x Ratio of Costs to Charges (inpatient only)).

(ii) Inpatient charity charges in the DSH data year
minus the amount of payments for inpatient hospital services received
directly from state and local governments, excluding all Medicaid pay-
ments, in the DSH data year, divided by the gross inpatient revenue
in the same period: (Total Inpatient Charity Charges - Total State and
Local Payments)/Gross Inpatient Revenue).

(B) HHSC will determine the ratio of cost-to-charges
(inpatient only) by using information from the appropriate worksheets
of each hospital's Medicaid cost report or reports that correspond to the
DSH data year. In the absence of a Medicaid cost report for that period,
HHSC will use the latest available submitted Medicaid cost report or
reports.

(3) Total Medicaid inpatient days.

(A) A hospital must have total Medicaid inpatient days
at least one standard deviation above the mean total Medicaid inpatient
days for all hospitals participating in the Medicaid program, except;

(B) A hospital in a county with a population of 290,000
persons or fewer, according to the most recent decennial census, must
have total Medicaid inpatient days at least 70 percent of the sum of the

mean total Medicaid inpatient days for all hospitals in this subset plus
one standard deviation above that mean.

(C) Days for dually eligible patients are not included in
the calculation of total Medicaid inpatient days under this paragraph.

(4) Children's hospitals, state-owned teaching hospitals,
and state chest hospitals. Children's hospitals, state-owned teaching
hospitals, and state chest hospitals that do not otherwise qualify as
disproportionate share hospitals under this subsection will be deemed
to qualify. A hospital deemed to qualify must still meet the eligibility
requirements under subsection (c) of this section and the conditions of
participation under subsection (¢) of this section.

(5) Merged hospitals. Merged hospitals are subject to the
application requirement in subsection (c)(3)(E) of this section. HHSC
will aggregate the data used to determine qualification under this sub-
section from the merged hospitals to determine whether the single Med-
icaid provider that results from the merger qualifies as a Medicaid dis-
proportionate share hospital.

(6) Hospitals that held a single Medicaid provider num-
ber during the DSH data year, but later added one or more Medicaid
provider numbers. Upon request, HHSC will apportion the Medicaid
DSH funding determination attributable to a hospital that held a single
Medicaid provider number during the DSH data year (data year hospi-
tal), but subsequently added one or more Medicaid provider numbers
(new program year hospital(s)) between the data year hospital and its
associated new program year hospital(s). In these instances, HHSC
will apportion the Medicaid DSH funding determination for the data
year hospital between the data year hospital and the new program year
hospital(s) based on estimates of the division of Medicaid inpatient
and low income utilization between the data year hospital and the new
program year hospital(s) for the program year, so long as all affected
providers satisfy the Medicaid DSH conditions of participation under
subsection (e) of this section and qualify as separate hospitals under
subsection (d) of this section based on HHSC's Medicaid DSH qualifi-
cation criteria in the applicable Medicaid DSH program year. In deter-
mining whether the new program year hospital(s) meet the Medicaid
DSH conditions of participation and qualification, proxy program year
data may be used.

(e) Conditions of participation. HHSC will require each hos-
pital to meet and continue to meet for each DSH program year the fol-
lowing conditions of participation:

(1) Two-physician requirement.

(A) In accordance with Social Security Act
§1923(e)(2), a hospital must have at least two licensed physicians
(doctor of medicine or osteopathy) who have hospital staff privileges
and who have agreed to provide nonemergency obstetrical services to
individuals who are entitled to medical assistance for such services.

(B) Subparagraph (A) of this paragraph does not apply
if the hospital:

(i) serves inpatients who are predominantly under
18 years of age; or

(i) was operating but did not offer nonemergency
obstetrical services as of December 22, 1987.

(C) A hospital must certify on the DSH application that
it meets the conditions of either subparagraph (A) or (B) of this para-
graph, as applicable, at the time the DSH application is submitted.

(2) Medicaid inpatient utilization rate. At the time of quali-
fication and during the DSH program year, a hospital must have a Med-
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icaid inpatient utilization rate, as calculated in subsection (d)(1) of this
section, of at least one percent.

(3) Trauma system.

(A) The hospital must be in active pursuit of desig-
nation or have obtained a trauma facility designation as defined in
§780.004 and §§773.111 - 773.120, Texas Health and Safety Code,
respectively, and consistent with 25 TAC §157.125 (relating to Re-
quirements for Trauma Facility Designation) and §157.131 (relating
to the Designated Trauma Facility and Emergency Medical Services
Account). A hospital that has obtained its trauma facility designation
must maintain that designation for the entire DSH program year.

(B) HHSC will receive an annual report from the Office
of EMS/Trauma Systems Coordination regarding hospital participation
in regional trauma system development, application for trauma facility
designation, and trauma facility designation or active pursuit of desig-
nation status before final qualification determination for interim DSH
payments. HHSC will use this report to confirm compliance with this
condition of participation by a hospital applying for DSH funds.

(4) Maintenance of local funding effort. A hospital district
in one of the state's largest MSAs or in a PMSA must not reduce local
tax revenues to its associated hospitals as a result of disproportionate
share funds received by the hospital. For this provision to apply, the
hospital must have more than 250 licensed beds.

(5) Retention of and access to records. A hospital must
retain and make available to HHSC records and accounting systems
related to DSH data for at least five years from the end of each DSH
program year in which the hospital qualifies, or until an open audit is
completed, whichever is later.

(6) Compliance with audit requirements. A hospital must
agree to comply with the audit requirements described in subsection
(o) of this section.

(7) Merged hospitals. Merged hospitals are subject to
the application requirement in subsection (c)(3)(E) of this section. If
HHSC receives documents verifying the merger status with Medicare
prior to the deadline for submission of the DSH application, the
merged entity must meet all conditions of participation. If HHSC does
not receive the documents verifying the merger status with Medicare
prior to the deadline for submission of the DSH application, any
proposed merging hospitals that are receiving DSH payments must
continue to meet all conditions of participation as individual hospitals
to continue receiving DSH payments for the remainder of the DSH
program year.

(8) Changes that may affect DSH participation. A hospital
receiving payments under this section must notify HHSC's Rate Anal-
ysis Department within 30 days of changes in ownership, operation,
provider identifier, designation as a trauma facility or as a children's
hospital, or any other change that may affect the hospital's continued
eligibility, qualification, or compliance with DSH conditions of partic-
ipation. At the request of HHSC, the hospital must submit any docu-
mentation supporting the change.

(f) Hospital-specific limit calculation. =~ HHSC uses the
methodology described in §355.8066 of this title to calculate an
interim hospital-specific limit for each Medicaid hospital that applies
and qualifies to receive payments for the DSH program year under
this section, and a final hospital-specific limit for each hospital that
received payments in a prior program year under this section. For
payments for each DSH program year beginning before October 1,
2017, the interim hospital-specific limit calculated as described in
§355.8066 will be reduced by the amount of prior payments received

by each participating hospital for that DSH program year. These prior
payments will not be considered anywhere else in the calculation.

(g) Distribution of available DSH funds. HHSC will distribute
the available DSH funds as defined in subsection (b)(2) of this section
among eligible, qualifying DSH hospitals using the following priori-
ties:

(1) State-owned teaching hospitals, state-owned IMDs,
and state chest hospitals. HHSC may reimburse state-owned teaching
hospitals, state-owned IMDs, and state chest hospitals an amount
less than or equal to their interim hospital-specific limits, except that
aggregate payments to IMDs statewide may not exceed federally
mandated reimbursement limits for IMDs.

(2) Other hospitals. HHSC distributes the remaining avail-
able DSH funds, if any, to other qualifying hospitals using the method-
ology described in subsection (h) of this section.

(A) Theremaining available DSH funds equal the lesser
of the funds as defined in subsection (b)(2) of this section less funds ex-
pended under paragraph (1) of this subsection or the sum of remaining
qualifying hospitals' interim hospital-specific limits.

(B) The remaining available general revenue funds
equal the funds as defined in subsection (b)(3) of this section.

(h) DSH payment calculation.

(1) Data verification. HHSC uses the methodology de-
scribed in §355.8066(e) of this title to verify the data used for the DSH
payment calculations described in this subsection. The verification
process includes:

(A) notice to hospitals of the data provided to HHSC by
Medicaid contractors; and

(B) an opportunity for hospitals to request HHSC re-
view of disputed data.

(2) Establishment of DSH funding pools. From the amount
of remaining DSH funds determined in subsection (g)(2) of this section,
HHSC will establish three DSH funding pools.

(A) Pool One.

(i) Pool One is equal to the sum of the remaining
available general revenue funds and associated federal matching funds;
and

(i) Pool One payments are available to all non-state-
owned hospitals, including non-state-owned public hospitals.

(B) Pool Two.
(i) Pool Two is equal to the lesser of:

(1) the amount of remaining DSH funds deter-
mined in subsection (g)(2) of this section less the amount determined
in paragraph (2)(A) of this subsection multiplied by the FMAP in effect
for the program year; or

(1I) the federal matching funds associated with
the intergovernmental transfers received by HHSC that make up the
funds for Pool Three; and

(ii) Pool Two payments are available to all
non-state-owned hospitals except for any urban public hospital as
defined in subsection (b)(44) of this section; rural public hospital as
defined in subsection (b)(36) of this section; or rural public-financed
hospital as defined in subsection (b)(37) of this section owned by or
affiliated with a governmental entity that does not transfer any funds
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to HHSC for Pool Three as described in subparagraph (C)(iii) of this
paragraph.

(C) Pool Three.

(i) Pool Three is equal to the sum of intergovern-
mental transfers for DSH payments received by HHSC from govern-
mental entities that operate or are under lease contracts with Urban pub-
lic hospitals - Class one and Class two and non-urban public hospitals.

(i) Pool Three payments are available to the hospi-
tals that are operated by or under lease contracts with the governmental
entities described in clause (i) of this subparagraph that provide inter-
governmental transfers.

(iii) HHSC will allocate responsibility for funding
Pool Three as follows:

(I) Urban public hospitals - Class two. Each gov-
ernmental entity that operates or is under a lease contract with an Urban
public hospital - Class two is responsible for funding an amount equal
to the non-federal share of Pass One and Pass Two DSH payments from
Pool Two (calculated as described in paragraphs (4) and (5) of this sub-
section) to that hospital.

(II) Non-urban public hospitals.

(-a-) Each governmental entity that operates
or is under a lease contract with a non-urban public hospital is respon-
sible for funding one-half of the non-federal share of the hospital's Pass
One and Pass Two DSH payments from Pool Two (calculated as de-
scribed in paragraphs (4) and (5) of this subsection) to that hospital.

(-b-) If general revenue available for Pool
One does not equal at least one-half of the non-federal share of
non-urban public hospitals' Pass One and Pass Two DSH payments
from Pool Two, each governmental entity that operates or is under
a lease contract with a non-urban public hospital is responsible for
increasing its funding of the non-federal share of that hospital's Pass
One and Pass Two DSH payments from Pool Two by an amount equal
to the Pool One general revenue shortfall associated with the hospital.

(III) Urban public hospitals - Class one. Each
governmental entity that operates or is under a lease contract with an
Urban public hospital - Class one is responsible for funding the non-
federal share of the Pass One and Pass Two DSH payments from Pool
Two (calculated as described in paragraphs (4) and (5) of this subsec-
tion) to its affiliated hospital and a portion of the non-federal share of
the Pass One and Pass Two DSH payments from Pool Two to private
hospitals. For funding payments to private hospitals, HHSC will ini-
tially suggest an amount in proportion to each Urban public hospital
- Class one's individual interim hospital-specific limit relative to total
hospital-specific limits for all Urban public hospitals - Class one. If
an entity transfers less than the suggested amount, HHSC will take the
steps described in paragraph (5)(F) of this subsection.

(IV) Following the calculations described in
paragraphs (4) and (5) of this subsection, HHSC will notify each gov-
ernmental entity of its allocated intergovernmental transfer amount.

(3) Weighting factors.

(A) HHSC will assign each non-urban public hospital a
weighting factor that is calculated as follows:

(i) Determine the non-federal percentage in effect
for the program year and multiply by 0.50.

(i) Add 1.00 to the result from clause (i) of this sub-
paragraph and round the result to two decimal places; this rounded sum
is the non-urban public hospital weighting factor.

(iii)  1f paragraph (2)(C)(iii)(II)(-b-) of this subsec-
tion is invoked, the 0.50 referenced in clause (i) of this subparagraph
will be increased to represent the increased proportion of the non-fed-
eral share of non-urban public hospitals' Pass One and Pass Two DSH
payments from Pool Two required to be funded by these hospitals' as-
sociated governmental entities.

(B) All other DSH hospitals not described in subpara-
graph (A) of this paragraph will be assigned a weighting factor of
1.00, except for DSH program years beginning before October 1, 2017,
HHSC will assign weighting factors as follows to each non-state DSH
hospital:

(i) Other Insurance Weight. HHSC will divide the
amount of third party commercial insurance payments for that hospital
from the DSH data year by the interim hospital-specific limit calcu-
lated according to §355.8066 (c)(1)(D)(ii)(I)(-a-), except that costs are
reduced by payments from all payors.

(I) The result, if greater than 1, will be used as a
weighting factor.

(1) Iftheresultis less than 1, no weighting factor
will be applied.

(i) Year-To-Date Payment Weight. HHSC will as-
sign a weighting factor of 20 to any hospital that did not receive any
prior payments for that DSH program year. This weighting factor will
be added to the weighting factor calculated in clause (i) of this subpara-
graph.

(4) Pass One distribution and payment calculation for
Pools One and Two.

(A) HHSC will calculate each hospital's total DSH days
as follows:

(i) Weighted Medicaid inpatient days are equal to
the hospital's Medicaid inpatient days multiplied by the appropriate
weighting factors from paragraph (3) of this subsection.

(ii) Low-income days are equal to the hospital's low-
income utilization rate as calculated in subsection (d)(2) of this section
multiplied by the hospital's total inpatient days as defined in subsection
(b)(18) of this section.

(iii)  Weighted low-income days are equal to the hos-
pital's low-income days multiplied by the appropriate weighting factors
from paragraph (3) of this subsection.

(iv) Total DSH days equal the sum of weighted Med-
icaid inpatient days and weighted low-income days.

(B) Using the results from subparagraph (A) of this
paragraph, HHSC will:

(i) Divide each hospital's total DSH days from sub-
paragraph (A)(iv) of this paragraph by the sum of total DSH days for
all non-state-owned DSH hospitals to obtain a percentage.

(i) Multiply each hospital's percentage as calculated
in clause (i) of this subparagraph by the amount determined in para-
graph (2)(A) of this subsection to determine each hospital's Pass One
projected payment amount from Pool One.

(iii) Multiply each hospital's percentage as calcu-
lated in clause (i) of this subparagraph by the amount determined
in paragraph (2)(B)(i)(I) or (II) of this subsection, as appropriate, to
determine each hospital's Pass One projected payment amount from
Pool Two.
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(iv) Sum each hospital's Pass One projected pay-
ment amounts from Pool One and Pool Two, as calculated in clauses
(i1) and (iii) of this subparagraph respectively. The result of this
calculation is the hospital's Pass One projected payment amount from
Pools One and Two combined.

(v) Divide the Pass One projected payment amount
from Pool Two as calculated in clause (iii) of this subparagraph by the
hospital's Pass One projected payment amount from Pools One and
Two combined as calculated in clause (iv) of this subparagraph. The
result of this calculation is the percentage of the hospital's total Pass
One projected payment amount accruing from Pool Two.

(5) Pass Two - Redistribution of amounts in excess of hos-
pital-specific limits from Pass One for Pools One and Two combined.
In the event that the projected payment amount calculated in paragraph
(4)(B)(iv) of this subsection plus any previous payment amounts for
the program year exceeds a hospital's interim hospital-specific limit,
the payment amount will be reduced such that the sum of the pay-
ment amount plus any previous payment amounts is equal to the interim
hospital-specific limit. HHSC will sum all resulting excess funds and
redistribute that amount to qualifying non-state-owned hospitals that
have projected payments, including any previous payment amounts for
the program year, below their interim hospital-specific limits. For each
such hospital, HHSC will:

(A) subtract the hospital's projected DSH payment
from paragraph (4)(B)(iv) of this subsection plus any previous pay-
ment amounts for the program year from its interim hospital-specific
limit;

(B) sum the results of subparagraph (A) of this para-
graph for all hospitals; and

(C) compare the sum from subparagraph (B) of this
paragraph to the total excess funds calculated for all non-state-owned
hospitals.

(i) If the sum of subparagraph (B) of this paragraph
is less than or equal to the total excess funds, HHSC will pay all such
hospitals up to their interim hospital-specific limit.

(it)  If the sum of subparagraph (B) of this paragraph
is greater than the total excess funds, HHSC will calculate payments to
all such hospitals as follows:

(1) Divide the result of subparagraph (A) of this
paragraph for each hospital by the sum from subparagraph (B) of this
paragraph.

(1) Multiply the ratio from subclause (I) of this
clause by the sum of the excess funds from all non-state-owned hospi-
tals.

(1II)  Addthe result of subclause (II) of this clause
to the projected DSH payment for that hospital to calculate a revised
projected payment amount from Pools One and Two after Pass Two.

(D) Ifagovernmental entity that operates or leases to an
Urban public hospital - Class two does not fully fund the amount de-
scribed in paragraph (2)(C)(iii)(I) of this subsection, HHSC will reduce
the hospital's Pass One and Pass Two DSH payment from Pool Two to
the level supported by the amount of the intergovernmental transfer.

(E) If a governmental entity that operates or is under a
lease contract with a non-urban public hospital does not fully fund the
amount described in paragraph (2)(C)(iii)(II) of this subsection, HHSC
will reduce that portion of the hospital's Pass One and Pass Two DSH
payment from Pool Two to the level supported by the amount of the
intergovernmental transfer.

(F) If a governmental entity that operates or leases to
an Urban public hospital - Class one does not fully fund the amount
described in paragraph (2)(C)(iii)(III) of this subsection, HHSC will
take the following steps:

(i) Provide an opportunity for the governmental en-
tities affiliated with the other Urban public hospitals - Class one to
transfer additional funds to HHSC;

(i) Recalculate total DSH days for each Urban pub-
lic hospital - Class one for purposes of the calculations described in
paragraphs (4)(B) and (5)(A) - (C) of this subsection as follows:

(I) Divide the intergovernmental transfer made
on behalf of each Urban public hospital - Class one by the sum of in-
tergovernmental transfers made on behalf of all Urban public hospitals
- Class one;

(II) Sum the total DSH days for all Urban public
hospitals - Class one, calculated as described in paragraph (4)(A) of
this subsection; and

(11I) Multiply the result of subclause (I) of this
clause by the result of subclause (II) of this clause to determine total
DSH days for that hospital;

(iii) Recalculate Pass One payments from Pool Two
and Pass Two payments from Pools One and Two for Urban public
hospitals - Class one and private hospitals following the methodology
described in paragraphs (4)(B) and (5)(A) - (C) of this subsection sub-
stituting the results from clause (ii) of this subparagraph for the results
from paragraph (4)(A) of this subsection for Urban public hospitals -
Class one;

(iv) Perform a second recalculation of Pass Two
payments from Pools One and Two for Urban public hospitals - Class
one as follows:

(I) Multiply each hospital's total Pass Two pro-
jected payment amount from Pools One and Two from paragraph (5) of
this subsection, after performing the recalculation described in clause
(iii) of this subparagraph, by the percentage of the hospital's total Pass
One projected payment amount accruing from Pool Two from para-
graph (4)(B)(v) of this subsection, after performing the recalculation
described in clause (iii) of this subparagraph. The result is the hospi-
tal's Pass Two projected payment amount from Pool Two;

(II) Subtract the hospital's Pass Two projected
payment amount from Pool Two from subclause (I) of this clause from
the hospital's total Pass Two projected payment amount from Pools
One and Two from paragraph (5) of this subsection, after performing
the recalculation described in clause (iii) of this subparagraph. The
result is the hospital's Pass Two projected payment amount from Pool
One;

(III) Sum the total Pass Two projected payment
amounts from Pool Two, calculated as described in subclause (I) of this
clause, for all Urban public hospitals - Class one;

(1V) Multiply the result of clause (ii)(I) of this
subparagraph for the hospital by the result of subclause (III) of this
clause to determine the Pass Two payment from Pool Two for the hos-
pital; and

(V) Sum the results of subclauses (II) and (IV)
of this clause to determine the total Pass Two payment from Pools One
and Two for that hospital; and

(v)  Use the results of this subparagraph in the calcu-
lations described in paragraphs (6) and (7) of this subsection.
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(6) Pass One distribution and payment calculation for Pool
Three.

(A) HHSC will calculate the initial payment from Pool
Three as follows:

(i) For each Urban public hospital - Class one and
Class two--

(I) multiply its total Pool One and Pool Two pay-
ments after Pass Two from paragraph (5) of this subsection by the per-
centage of the hospital's total Pass One projected payment amount ac-
cruing from Pool Two from paragraph (4)(B)(v) of this subsection;

(1) divide the result from subclause (I) of this
clause by the FMAP for the program year; and

(1II) multiply the result from subclause (II) of
this clause by the non-federal percentage. The result is the Pass One
initial payment from Pool Three for these hospitals.

(i) For each Non-urban public hospital--

(I) multiply its total Pool One and Pool Two pay-
ments after Pass Two from paragraph (5) of this subsection by the per-
centage of the hospital's total Pass One projected payment amount ac-
cruing from Pool Two from paragraph (4)(B)(v) of this subsection;

(II) divide the result from subclause (I) of this
clause by the FMAP for the program year; and

(1II) multiply the result from subclause (II) of
this clause by the non-federal percentage and multiply by 0.50. The
result is the Pass One initial payment from Pool Three for these
hospitals.

(1V) If paragraph (2)(C)(iii)(II)(-b-) of this sub-
section is invoked, the 0.50 referenced in subclause (IIT) of this clause
will be increased to represent the increased proportion of the non-fed-
eral share of non-urban public hospitals' Pass One and Pass Two DSH
payments from Pool Two required to be funded by these hospitals' as-
sociated governmental entities.

(iii)  For all other hospitals, the Pass One initial pay-
ment from Pool Three is equal to zero.

(B) HHSC will calculate the secondary payment from
Pool Three for each Urban public hospital - Class one as follows:

(i) Sum the intergovernmental transfers made on be-
half of all Urban public hospitals - Class one;

(i)  For each Urban public hospital - Class one, di-
vide the intergovernmental transfer made on behalf of that hospital by
the sum of the intergovernmental transfers made on behalf of all Urban
public hospitals - Class one from clause (i) of this subparagraph;

(iii) Sum all Pass One initial payments from Pool
Three from subparagraph (A) of this paragraph;

(iv) Subtract the sum from clause (iii) of this sub-
paragraph from the total value of Pool Three; and

(v)  Multiply the result from clause (ii) of this sub-
paragraph by the result from clause (iv) of this subparagraph for each
Urban public hospital - Class One. The result is the Pass One secondary
payment from Pool Three for that hospital.

(vi) For all other hospitals, the Pass One secondary
payment from Pool Three is equal to zero.

(C) HHSC will calculate each hospital's total Pass One
payment from Pool Three by adding its Pass One initial payment from
Pool Three and its Pass One secondary payment from Pool Three.

(7) Pass Two - Secondary redistribution of amounts in ex-
cess of hospital-specific limits for Pool Three. For each hospital that
received a Pass One initial or secondary payment from Pool Three,
HHSC will sum the result from paragraph (5) of this subsection and
the result from paragraph (6) of this subsection to determine the hos-
pital's total projected DSH payment. In the event this sum plus any
previous payment amounts for the program year exceeds a hospital's
interim hospital-specific limit, the payment amount will be reduced
such that the sum of the payment amount plus any previous payment
amounts is equal to the interim hospital-specific limit. HHSC will sum
all resulting excess funds and redistribute that amount to qualifying
non-state-owned hospitals eligible for payments from Pool Three that
have projected payments, including any previous payment amounts for
the program year, below their interim hospital-specific limits. For each
such hospital, HHSC will:

(A) subtract the hospital's projected DSH payment plus
any previous payment amounts for the program year from its interim
hospital-specific limit;

(B) sum the results of subparagraph (A) of this para-
graph for all hospitals; and

(C) compare the sum from subparagraph (B) of this
paragraph to the total excess funds calculated for all non-state-owned
hospitals.

(i) If the sum of subparagraph (B) of this paragraph
is less than or equal to the total excess funds, HHSC will pay all such
hospitals up to their interim hospital-specific limit.

(i) If the sum of subparagraph (B) of this paragraph
is greater than the total excess funds, HHSC will calculate payments to
all such hospitals as follows:

(1) Divide the result of subparagraph (A) of this
paragraph for each hospital by the sum from subparagraph (B) of this
paragraph.

(II) Multiply the ratio from subclause (I) of this
clause by the sum of the excess funds from all non-state-owned hospi-
tals.

(1II)  Addthe result of subclause (II) of this clause
to the projected total DSH payment for that hospital to calculate a re-
vised projected payment amount from Pools One, Two and Three after
Pass Two.

(8) Pass Three - additional allocation of DSH funds for ru-
ral public and rural public-financed hospitals. Rural public hospitals or
rural public-financed hospitals that met the funding requirements de-
scribed in paragraph (2)(C) of this subsection may be eligible for DSH
funds in addition to the projected payment amounts calculated in para-
graphs (4) - (7) of this subsection.

(A) For each rural public hospital or rural public
financed hospital that met the funding requirements described in
paragraph (2)(C) of this subsection, HHSC will determine the pro-
jected payment amount plus any previous payment amounts for the
program year calculated in accordance with paragraphs (4) - (7) of this
subsection, as appropriate.

(B) HHSC will subtract each hospital's projected pay-
ment amount plus any previous payment amounts for the program year
from subparagraph (A) of this paragraph from each hospital's interim
hospital-specific limit to determine the maximum additional DSH al-
location.

(C) The governmental entity that owns the hospital
or leases the hospital may provide the non-federal share of funding
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through an intergovernmental transfer to fund up to the maximum
additional DSH allocation calculated in subparagraph (B) of this
paragraph. These governmental entities will be queried by HHSC as
to the amount of funding they intend to provide through an intergov-
ernmental transfer for this additional allocation. The query may be
conducted through e-mail, through the various hospital associations or
through postings on the HHSC website.

(D) Prior to processing any full or partial DSH payment
that includes an additional allocation of DSH funds as described in this
paragraph, HHSC will determine if such a payment would cause total
DSH payments for the full or partial payment to exceed the available
DSH funds for the payment as described in subsection (b)(2) of this
section. If HHSC makes such a determination, it will reduce the DSH
payment amounts rural public and rural public-financed hospitals are
eligible to receive through the additional allocation as required to re-
main within the available DSH funds for the payment. This reduction
will be applied proportionally to all additional allocations. HHSC will:

(i) determine remaining available funds by subtract-
ing payment amounts for all DSH hospitals calculated in paragraphs (4)
- (7) of this subsection from the amount in subsection (g)(2) of this sec-
tion;

(i) determine the total additional allocation sup-
ported by an intergovernmental transfer by summing the amounts
supported by intergovernmental transfers identified in subparagraph
(C) of this paragraph;

(iii) determine an available proportion statistic by
dividing the remaining available funds from clause (i) of this subpara-
graph by the total additional allocation supported by an intergovern-
mental transfer from clause (ii) of this subparagraph; and

(iv) multiply each intergovernmental transfer sup-
ported payment from subparagraph (C) of this paragraph by the pro-
portion statistic determined in clause (iii) of this subparagraph. The
resulting product will be the additional allowable allocation for the pay-
ment.

(E) Rural public and rural public-financed hospitals that
do not meet the funding requirements of paragraph (2)(C)(iii)(I) of this
subsection are not eligible for participation on Pass Three.

(9) Reallocating funds if hospital closes, loses its license
or eligibility, or files bankruptcy. If a hospital closes, loses its license,
loses its Medicare or Medicaid eligibility, or files bankruptcy before
receiving DSH payments for all or a portion of a DSH program year,
HHSC will determine the hospital's eligibility to receive DSH pay-
ments going forward on a case-by-case basis. In making the deter-
mination, HHSC will consider multiple factors including whether the
hospital was in compliance with all requirements during the program
year and whether it can meet the audit requirements described in sub-
section (0) of this section. If HHSC determines that the hospital is not
eligible to receive DSH payments going forward, HHSC will notify
the hospital and reallocate that hospital's disproportionate share funds
going forward among all DSH hospitals in the same category that are
eligible for additional payments.

(10) HHSC will give notice of the amounts determined in
this subsection.

(11) The sum of the annual payment amounts for state
owned and non-state owned IMDs are summed and compared to the
federal IMD limit. If the sum of the annual payment amounts exceeds
the federal IMD limit, the state owned and non-state owned IMDs are
reduced on a pro-rata basis so that the sum is equal to the federal IMD
limit.

(12) For any DSH program year for which HHSC has cal-
culated the final hospital-specific limit described in §355.8066(c)(2) of
this chapter, HHSC will compare the interim DSH payment amount as
calculated in subsection (h) of this section to the final hospital-specific
limit.

(A) HHSC will limit the payment amount to the final
hospital-specific limit if the payment amount exceeds the hospital's fi-
nal hospital-specific limit.

(B) HHSC will redistribute dollars made available as a
result of the capping described in subparagraph (A) of this paragraph to
providers eligible for additional payments subject to their final hospital-
specific limits, as described in subsection (1) of this section.

(i) Hospital located in a federal natural disaster area. A hospi-
tal that is located in a county that is declared a federal natural disaster
area and that was participating in the DSH program at the time of the
natural disaster may request that HHSC determine its DSH qualifica-
tion and interim reimbursement payment amount under this subsection
for subsequent DSH program years. The following conditions and pro-
cedures will apply to all such requests received by HHSC:

(1) The hospital must submit its request in writing to HHSC
with its annual DSH application.

(2) If HHSC approves the request, HHSC will determine
the hospital's DSH qualification using the hospital's data from the DSH
data year prior to the natural disaster. However, HHSC will calculate
the one percent Medicaid minimum utilization rate, the interim hospi-
tal-specific limit, and the payment amount using data from the DSH
data year. The final hospital-specific limit will be computed based on
the actual data for the DSH program year.

(3) HHSC will notify the hospital of the qualification and
interim reimbursement.

(j)  HHSC determination of eligibility or qualification. HHSC
uses the methodology described in §355.8066(e) of this title to verify
the data and other information used to determine eligibility and quali-
fication under this section. The verification process includes:

(1) notice to hospitals of the data provided to HHSC by
Medicaid contractors; and

(2) an opportunity for hospitals to request HHSC review of
disputed data and other information the hospital believes is erroneous.

(k) Disproportionate share funds held in reserve.

(1) If HHSC has reason to believe that a hospital is not in
compliance with the conditions of participation listed in subsection (e)
of this section, HHSC will notify the hospital of possible noncompli-
ance. Upon receipt of such notice, the hospital will have 30 calendar
days to demonstrate compliance.

(2) If the hospital demonstrates compliance within 30 cal-
endar days, HHSC will not hold the hospital's DSH payments in re-
serve.

(3) If the hospital fails to demonstrate compliance within
30 calendar days, HHSC will notify the hospital that HHSC is holding
the hospital's DSH payments in reserve. HHSC will release the funds
corresponding to any period for which a hospital subsequently demon-
strates that it was in compliance. HHSC will not make DSH payments
for any period in which the hospital is out of compliance with the con-
ditions of participation listed in subsection (e)(1) and (2) of this sec-
tion. HHSC may choose not to make DSH payments for any period in
which the hospital is out of compliance with the conditions of partici-
pation listed in subsection (e)(3) - (7) of this section.
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(4) If ahospital's DSH payments are being held in reserve
on the date of the last payment in the DSH program year, and no re-
quest for review is pending under paragraph (5) of this subsection, the
amount of the payments is not restored to the hospital, but is divided
proportionately among the hospitals receiving a last payment.

(5) Hospitals that have DSH payments held in reserve may
request a review by HHSC.

(A) The hospital's written request for a review must:

(i) be sent to HHSC's Director of Hospital Rate
Analysis, Rate Analysis Department;

(ii) be received by HHSC within 15 calendar days
after notification that the hospital's DSH payments are held in reserve;
and

(iii) contain specific documentation supporting its
contention that it is in compliance with the conditions of participation.

(B) The review is:

(i) limited to allegations of noncompliance with
conditions of participation;

(it) limited to a review of documentation submitted
by the hospital or used by HHSC in making its original determination;
and

(iii) not conducted as an adversarial hearing.

(C) HHSC will conduct the review and notify the hos-
pital requesting the review of the results.

(I) Recovery of DSH funds. Notwithstanding any other provi-
sion of this section, HHSC will recoup any overpayment of DSH funds
made to a hospital, including an overpayment that results from HHSC
error or that is identified in an audit. Recovered funds will be redis-
tributed proportionately to DSH hospitals that had the same source of
the non-federal share of the DSH payment in the program year in which
the overpayment occurred and that are eligible for additional payments
for that program year. For example, funds recovered from state-owned
hospitals will be redistributed first to other state-owned hospitals that
are eligible for additional payments for that program year. If there are
no hospitals eligible for additional payments for that program year that
had the same source of the non-federal share of the recovered funds,
any remaining funds will be distributed as follows:

(1) the non-federal share will be returned to the govern-
mental entity that provided it during the program year;

(2) the federal share will be distributed proportionately
among all hospitals eligible for additional payments that have a source
of the non-federal share of the payments; and

(3) the federal share that does not have a source of non-
federal share will be returned to CMS.

(m) Failure to provide supporting documentation. HHSC will
exclude data from DSH calculations under this section if a hospital fails
to maintain and provide adequate documentation to support that data.

(n) Voluntary withdrawal from the DSH program.

(1) HHSC will recoup all DSH payments made during the
same DSH program year to a hospital that voluntarily terminates its par-
ticipation in the DSH program. HHSC will redistribute the recouped
funds according to the distribution methodology described in subsec-
tion (1) of this section.

(2) A hospital that voluntarily terminates from the DSH
program will be ineligible to receive payments for the next DSH pro-
gram year after the hospital's termination.

(3) Ifahospital does not apply for DSH funding in the DSH
program year following a DSH program year in which it received DSH
funding, even though it would have qualified for DSH funding in that
year, the hospital will be ineligible to receive payments for the next
DSH program year after the year in which it did not apply.

(4) The hospital may reapply to receive DSH payments in
the second DSH program year after the year in which it did not apply.

(o) Audit process.

(1) Independent certified audit. HHSC is required by the
Social Security Act (Act) to annually complete an independent certi-
fied audit of each hospital participating in the DSH program in Texas.
Audits will comply with all applicable federal law and directives, in-
cluding the Act, the Omnibus Budget and Reconciliation Act of 1993
(OBRA '93), the Medicare Prescription Drug, Improvement and Mod-
ernization Act of 2003 (MMA), pertinent federal rules, and any amend-
ments to such provisions.

(A) Each audit report will contain the verifications set
forth in 42 CFR §455.304(d).

(B) The sources of data utilized by HHSC, the hospitals,
and the independent auditors to complete the DSH audit and report
include:

(i) The Medicaid cost report;

(ii) Medicaid Management Information System
data; and

(iii) Hospital financial statements and other au-
ditable hospital accounting records.

(C) A hospital must provide HHSC or the independent
auditor with the necessary information in the time specified by HHSC
or the independent auditor. HHSC or the independent auditor will no-
tify hospitals of the required information and provide a reasonable time
for each hospital to comply.

(D) A hospital that fails to provide requested informa-
tion or to otherwise comply with the independent certified audit re-
quirements may be subject to a withholding of Medicaid dispropor-
tionate share payments or other appropriate sanctions.

(E) HHSC will recoup any overpayment of DSH funds
made to a hospital that is identified in the independent certified au-
dit and will redistribute the recouped funds to DSH providers that are
eligible for additional payments subject to their final hospital-specific
limits, as described in subsection (1) of this section.

(F) Review of preliminary audit finding of overpay-
ment.

(i) Before finalizing the audit, HHSC will notify
each hospital that has a preliminary audit finding of overpayment.

(i) A hospital that disputes the finding or the amount
of the overpayment may request a review in accordance with the fol-
lowing procedures.

(1) A request for review must be received by the
HHSC Rate Analysis Department in writing by regular mail, hand de-
livery or special mail delivery, from the hospital within 30 calendar
days of the date the hospital receives the notification described in clause
(i) of this subparagraph.
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(1) The request must allege the specific factual
or calculation errors the hospital contends the auditors made that, if
corrected, would change the preliminary audit finding.

(1II)  All documentation supporting the request
for review must accompany the written request for review or the
request will be denied.

(1V)  The request for review may not dispute the
federal audit requirements or the audit methodologies.

(iii) The review is:
(1) limited to the hospital's allegations of factual

or calculation errors;

(II) solely a data review based on documentation
submitted by the hospital with its request for review or that was used
by the auditors in making the preliminary finding; and

(III) not an adversarial hearing.

(iv) HHSC will submit to the auditors all requests
for review that meet the procedural requirements described in clause
(ii) of this subparagraph.

(1) If the auditors agree that a factual or calcula-
tion error occurred and change the preliminary audit finding, HHSC
will notify the hospital of the revised finding.

(II)  If the auditors do not agree that a factual or
calculation error occurred and do not change the preliminary audit find-
ing, HHSC will notify the hospital that the preliminary finding stands
and will initiate recoupment proceedings as described in this section.

(2) Additional audits. HHSC may conduct or require addi-
tional audits.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 5, 2019.

TRD-201901699

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: June 25, 2019

Proposal publication date: April 19, 2019

For further information, please call: (512) 462-6386

L4 L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 402. CHARITABLE BINGO
OPERATIONS DIVISION

SUBCHAPTER D. LICENSING REQUIRE-
MENTS

16 TAC §402.403

The Texas Lottery Commission (Commission) adopts an amend-
ment to 16 TAC §402.403 (Licenses for Conduct of Bingo Occa-
sions and to Lease Bingo Premises) with changes to the pro-

posed text as published in the April 26, 2019, issue of the Texas
Register (44 TexReg 2135). The amended rule text will be re-
published.

The purpose of the amendment is to establish a limit to the length
of time that a lessor of a bingo premises may defer rent pay-
ments owed by a licensed bingo conductor before such a defer-
ral is considered a prohibited loan rendering the lessor ineligible
for licensure. The Commission is adopting the amendment in
response to a recommendation from the Bingo Advisory Com-
mittee.

A public comment hearing was held on Wednesday, May 8,
2019, at 10:00 a.m., at 611 E. 6th Street, Austin, Texas 78701.
Sharon lves represented Fort Worth Bookkeeping Inc. and
requested clarification on the effect of the rule amendment
on quarterly billing and debt forgiveness. River City Bingo,
represented by Stephen Fenoglio, provided oral and written
comments in support of the proposed amendment at the hear-
ing, but requested that a portion of the added language be
removed. The Commission also received a written comment
from the Texas Veterans of Foreign Wars ("Texas VFW"), repre-
sented by Kimberly Kiplin.

COMMENT: Sharon Ives asked for clarification as to how the rule
would impact lessors that billed on a quarterly basis. She also
asked for the procedures on debt forgiveness.

RESPONSE: The rule amendment will not impact lessors that
bill quarterly, because that is on a 90 day cycle, which leaves
another 30 days to collect payment within the time allowed by
the rule. As for forgiving debts, the Charitable Bingo Operations
Director stated that CBOD will accept letters of forgiveness as
proof of debt forgiveness.

COMMENT: River City Bingo commented that it supports the
amendment to limit the amount of back rent that charities are
obligated to pay to commercial lessors, but expressed concern
that the rule would prohibit standard industry billing practices.
Specifically, the second part of the proposed second sentence
in subsection (b)(4), which reads, "and any payments from any
accounting unit or any authorized organization for insurance, util-
ities, or taxes more than 120 days after the date the lessor re-
ceived an invoice for the charge" would "prohibit a very normal
business practice of a landlord charging triple net expenses . . .
whereby the landlord bills these expenses over a twelve-month
period." River City Bingo requested that portion of the proposed
language be removed.

RESPONSE: The rule amendment is being modified to eliminate
the provisions related to utilities, taxes, and insurance due to
the variety of billing practices in these areas. The rule will only
prohibit rental payments made more than 120 days after the date
of an occasion.

COMMENT: Texas VFW commented that it opposes the pro-
posed amendment because it encourages the use of litigation,
which goes against public policy and the concept of judicial econ-
omy and efficiency. Texas VFW believes that organizations and
lessors should be allowed to resolve debt situations between
themselves without the need for lawsuits. Additionally, Texas
VFW believes that the rule could have the effect of organizations
being kicked out of bingo halls, which would disrupt their bingo
activities. Texas VFW asks that lessors be allowed to make pay-
ment plans for organizations that are behind in payments.

RESPONSE: The Commission disagrees with Texas VFW's
request to allow payment plans because a payment plan is
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in essence a loan that would render an entity ineligible for
licensure as a commercial lessor. Further, allowing a licensed
authorized organization to remain in debt to a commercial lessor
for an extended period of time would tend to mask the financial
status of the debtor organization for the purposes of assessing
the organization's ability to generate positive net proceeds from
the conduct of bingo, as required by law. The Commission
recognizes that some lessors may choose to litigate to collect
rent debts owed to them and that some organizations could
lose their playing location, but any public policy in favor of
discouraging litigation to collect delinquent rent is outweighed
by the public's interest in preventing charitable organizations
from becoming indebted to commercial lessors and ensuring an
organization's compliance with the net proceeds requirement.

The rule amendment is adopted under the Texas Occupations
Code §2001.054, which authorizes the Commission to adopt
rules to enforce and administer the Bingo Enabling Act; and the
Texas Government Code §467.102, which authorizes the Com-
mission to adopt rules for the laws under the Commission's ju-
risdiction.

The adopted amendment implements the Texas Occupations
Code, Chapter 2001.

$402.403. Licenses for Conduct of Bingo Occasions and to Lease
Bingo Premises.

(a) License for Conduct of Bingo.

(1) A conductor may hold only one regular license to con-
duct bingo occasions. The license is valid for only the specific days,
times, and location indicated on the face of the license.

(2) A licensed authorized organization will be licensed to
conduct bingo for specific day(s) of the week at specific time(s) at a
specific location and no other license may conflict with those day(s)
and time(s).

(b) License to lease bingo premises.

(1) Each location to be leased as a bingo premises must be
separately licensed pursuant to separate applications.

(2) Except as required by Occupations Code,
§2001.152(a), the Commission may not issue more than one license
to lease bingo premises for any one location.

(3) When more organizations apply to play bingo at the
premises of a commercial lessor than can be licensed for the premises,
the Commission will process only the number of applications for which
there are openings with the commercial lessor. The Commission will
process the applications in the order in which they are received. Addi-
tional applications in excess of the number that may be licensed for the
commercial lessor's premises will be denied.

(4) The commission may not issue a commercial lessor li-
cense to or renew the license of a person who has loaned money to an
authorized organization. A loan shall include a commercial lessor's col-
lection or acceptance of any rental payments from any accounting unit
or any authorized organization more than 120 days from the date of the
occasion for which the rent is attributed. This subsection is intended
to prohibit a lessor from loaning money to a unit or organization by
deferring their debts for more than 120 days to allow the unit or organ-
ization to demonstrate higher net proceeds than they could demonstrate
if they had paid the debt. If debts are not collected within 120 days, the
lessor may forgive the debt or pursue collection through a formal legal
process. This rule does not apply to any payments collected or accepted
by the lessor pursuant to a court order.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 10, 2019.

TRD-201901712

Bob Biard

General Counsel

Texas Lottery Commission

Effective date: June 30, 2019

Proposal publication date: April 26, 2019

For further information, please call: (512) 344-5392

L4 L4 ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 89. ADAPTATIONS FOR SPECIAL
POPULATIONS

SUBCHAPTER CC. COMMISSIONER'S RULES
CONCERNING ADULT AND COMMUNITY
EDUCATION

19 TAC §89.1311

The Texas Education Agency (TEA) adopts the repeal of
§89.1311, concerning the memorandum of understanding to
provide educational services to released offenders. The repeal
is adopted without changes to the proposed text as published in
the April 5, 2019 issue of the Texas Register (44 TexReg 1633)
and will not be republished. The adopted repeal is necessary
because the statutory authority for adult basic education was
transferred from the TEA to the Texas Workforce Commission
(TWC) effective September 1, 2013.

REASONED JUSTIFICATION. In accordance with Texas Gov-
ernment Code, §508.318, §89.1311 establishes objectives to
provide educational services that will assist releasees in remain-
ing outside of the prison system and integrating into the commu-
nity. Effective October 1, 1998, the rule addresses identifying
and coordinating with local adult education providers, assess-
ment of student needs, staff development, and process for re-
ferrals with local parole offices.

The repeal of 19 TAC §89.1311 is necessary because the statu-
tory authority for the rule was transferred to TWC. TEA no longer
has authority or funding for adult education.

SUMMARY OF COMMENTS AND AGENCY RESPONSES. The
public comment period on the proposal began April 5, 2019, and
ended May 6, 2019. No public comments were received.

Senate Bill 307, 83rd Texas Legislature, Regular Session, 2013,
transferred the authority for adult basic education from TEA to
TWC.

STATUTORY AUTHORITY. The repeal is adopted under Texas
Government Code, §508.318, which required the Texas Educa-
tion Agency (TEA) to coordinate with the Texas Board of Criminal
Justice to provide literacy programs for releasees; and Senate
Bill 307, Section 3.01, 83rd Texas Legislature, Regular Session,
2013, which transferred adult education and literacy programs
from TEA to the Texas Workforce Commission.
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CROSS REFERENCE TO STATUTE. The repeal implements
Texas Government Code, §508.318, and Senate Bill 307, Sec-
tion 3.01, 83rd Texas Legislature, Regular Session, 2013.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 6, 2019.

TRD-201901702

Cristina De La Fuente-Valadez

Director, Rulemaking

Texas Education Agency

Effective date: June 26, 2019

Proposal publication date: April 5, 2019

For further information, please call: (512) 475-1497

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 21. TEXAS STATE BOARD OF
EXAMINERS OF PSYCHOLOGISTS

CHAPTER 463. APPLICATIONS AND
EXAMINATIONS
22 TAC §463.22

The Texas State Board of Examiners of Psychologists adopts
new rule §463.22, Reinstatement of a License, without changes
to the proposed text as published in the March 8, 2019, issue of
the Texas Register (44 TexReg 1234). The new rule will not be
republished.

The new rule is being adopted to ensure the protection and
safety of the public.

The new rule as adopted will reduce regulatory burden by cre-
ating an expedited application process for individuals previously
licensed by the agency and provide greater public protection by
ensuring continuity of license numbers for individuals with a dis-
ciplinary history. The new rule will also strengthen the agency's
ability to vet prior licensees with disciplinary history who again
seek licensure in Texas.

No comments were received regarding the adoption of the new
rule.

The new rule is adopted under Tex. Occ. Code, Title 3, Subtitle
I, Chapter 501, which provides the Texas State Board of Exam-
iners of Psychologists with the authority to make all rules, not
inconsistent with the Constitution and Laws of this State, which
are reasonably necessary for the proper performance of its du-
ties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 4, 2019.
TRD-201901675

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: June 24, 2019

Proposal publication date: March 8, 2019

For further information, please call: (512) 305-7700

¢ ¢ ¢

CHAPTER 465. RULES OF PRACTICE
22 TAC §465.6

The Texas State Board of Examiners of Psychologists adopts an
amendment to rule §465.6, Public Statements, Advertisements,
and Specialty Titles without changes to the proposed text pub-
lished in the March 8, 2019, issue of the Texas Register (44
TexReg 1236). The amended rule will not be republished.

The amendment is being adopted to ensure the protection and
safety of the public.

The amendment as adopted is necessary to reduce the regula-
tory burden on licensees of correcting or attempting to correct
inaccurate statements made about the licensee by third-parties.
The regulatory burden of this rule simply outweighs the pub-
lic protection afforded by the language repealed. The adopted
amendment will also ensure the agency's rules are not utilized
by any individual(s) to restrict or chill what could otherwise be
protected speech under the First Amendment to the U.S. Con-
stitution.

No comments were received regarding the adoption of the
amendment.

The amendment is adopted under Tex. Occ. Code, Title 3, Sub-
title I, Chapter 501, which provides the Texas State Board of Ex-
aminers of Psychologists with the authority to make all rules, not
inconsistent with the Constitution and Laws of this State, which
are reasonably necessary for the proper performance of its du-
ties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901676

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: June 24, 2019

Proposal publication date: March 8, 2019

For further information, please call: (512) 305-7700

¢ ¢ ¢
22 TAC §465.22

The Texas State Board of Examiners of Psychologists adopts an
amendment to rule §465.22, Psychological Records, Test Data
and Test Materials without changes to the proposed text as pub-
lished in the March 8, 2019, issue of the Texas Register (44
TexReg 1237). The rule will not be republished.

The amendment is being adopted to ensure the protection and
safety of the public.
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The amendment as adopted is necessary to clarify the require-
ment that licensees provide copies of test materials in response
to a lawful subpoena. The adopted amendment also serves to
remove confusing language regarding permission from the test
publishers.

No comments were received regarding the adoption of the
amendment.

The amendment is adopted under Tex. Occ. Code, Title 3, Sub-
title I, Chapter 501, which provides the Texas State Board of Ex-
aminers of Psychologists with the authority to make all rules, not
inconsistent with the Constitution and Laws of this State, which
are reasonably necessary for the proper performance of its du-
ties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901677

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: June 24, 2019

Proposal publication date: March 8, 2019

For further information, please call: (512) 305-7700

¢ ¢ ¢

CHAPTER 470. ADMINISTRATIVE
PROCEDURE
22 TAC §470.17

The Texas State Board of Examiners of Psychologists adopts
amendment to rule §470.17, Motion for Rehearing, without
changes to the proposed text published in the March 8, 2019,
issue of the Texas Register (44 TexReg 1240). The rule will not
be republished.

The amendment is being adopted to ensure the protection and
safety of the public.

The amendment as adopted is necessary to ensure conformity
with legislative changes made to Chapter 2001 of the Tex. Gov't.
Code, namely §§2001.141-2001.147.

No comments were received regarding the adoption of the
amendment.

The amendment is adopted under Tex. Occ. Code, Title 3, Sub-
title I, Chapter 501, which provides the Texas State Board of Ex-
aminers of Psychologists with the authority to make all rules, not
inconsistent with the Constitution and Laws of this State, which
are reasonably necessary for the proper performance of its du-
ties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 4, 2019.
TRD-201901678

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: June 24, 2019

Proposal publication date: March 8, 2019

For further information, please call: (512) 305-7700

¢ ¢ ¢

CHAPTER 473. FEES
22 TAC §473.2

The Texas State Board of Examiners of Psychologists adopts
amendment to rule §473.2, Examination Fees (Non-Refund-
able), without changes to the proposed text published in the
March 8, 2019, issue of the Texas Register (44 TexReg 1242).
The rule will not be republished.

The amendment is being adopted to ensure the protection and
safety of the public.

The amendment as adopted eliminates outdated language re-
garding the exam fee for the jurisprudence examination.

No comments were received regarding the adoption of the
amendment.

The amendment is adopted under Tex. Occ. Code, Title 3, Sub-
title I, Chapter 501, which provides the Texas State Board of Ex-
aminers of Psychologists with the authority to make all rules, not
inconsistent with the Constitution and Laws of this State, which
are reasonably necessary for the proper performance of its du-
ties and regulations of proceedings before it.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 4, 2019.

TRD-201901679

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Psychologists
Effective date: June 24, 2019

Proposal publication date: March 8, 2019

For further information, please call: (512) 305-7700

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 289. RADIATION CONTROL
SUBCHAPTER E. REGISTRATION
REGULATIONS

25 TAC §289.232

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department of
State Health Services (DSHS), adopts the repeal of §289.232
and new §289.232, concerning Radiation Control Regulations
for Dental Radiation Machines. New §289.232 is adopted with
changes to the proposed text as published in the January 11,
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2019, issue of the Texas Register (44 TexReg 180), and there-
fore will be republished. The repeal of §289.232 is adopted with-
out changes to the proposed text as published in the January 11,
2019 issue of the Texas Register (44 TexReg 180), and therefore
will not be republished.

BACKGROUND AND JUSTIFICATION

The repeal and new section are necessary due to extensive re-
visions made throughout the new section. The changes cor-
rect rule citation references, define registrant responsibilities,
and mirror registration requirements in Title 25, Texas Admin-
istrative Code (TAC), §289.226, concerning the registration of
radiation machine use and services. In addition, the new sec-
tion is updated to reflect fee requirements in 25 TAC §289.204,
concerning fees for certificates of registration, radioactive mate-
rial licenses, emergency planning and implementation, and other
regulatory services.

Other changes to §289.232 include updating the rules to address
the agency's legal requirements to have rules compatible with
the Food and Drug Administration, as provided in the Code of
Federal Regulations (CFR) on x-ray machine technical require-
ments; reorganizing current requirements; adding new require-
ments from staff and stakeholder input; adding and clarifying
definitions; and updating terminology. Changes to the section
strengthen qualifications for radiation safety officers; require ra-
diation safety officers to review operating and safety procedures
at intervals not to exceed 12 months; clarify inspection compli-
ance and hearing procedures; and clarify the requirement for
an equipment performance evaluation be performed on radiation
machines within 30 days of installation or reinstallation. In ad-
dition, the changes clarify timelines and requirements for equip-
ment performance evaluations on the x-ray units; add safety re-
quirements to Operating and Safety Procedures; add require-
ments for controlling operator's occupational radiation exposure;
and strengthen the requirements for digital imaging.

Texas Government Code, §2001.039, requires that each state
agency review and consider for readoption each rule adopted by
that agency pursuant to the Texas Government Code, Chapter
2001 (Administrative Procedure Act). Section 289.232 has been
reviewed and DSHS has determined that the reasons for adopt-
ing the section continue to exist because a rule on this subject
is needed to protect public health and safety and to fulfill DSHS'
statutory responsibilities as the state's Radiation Control Agency.

Before publication of the proposed rules, DSHS solicited rec-
ommendations from stakeholders, including the Texas State
Board of Dental Examiners (in accordance with Texas Health
and Safety Code, §401.064), regarding the initial draft of the
proposed dental rule changes. DSHS posted draft rule changes
on the Radiation Control web site (www.dshs.texas.gov/radi-
ation). Individuals and groups provided input on the posted
draft. The Texas State Board of Dental Examiners made no
recommendations regarding the draft rules.

A public meeting was held on March 19, 2018, to accept ver-
bal input on the draft rule changes. Representatives from the
Texas Dental Association (TDA); Academia Dental Hygiene Ed-
ucators; Radiological Systems, Inc.; Texas State Board of Dental
Examiners; and Texas Academy of General Dentistry attended.
Academia Dental Hygiene Educators and Radiological Systems,
Inc. offered statements at the meeting. Written and verbal stake-
holder statements were reviewed by DSHS Radiation staff and
some of the suggestions were included in the proposed new draft
rule at publication.

The Medical Committee of the Texas Radiation Advisory Board
(TRAB) reviewed the draft proposed rules at its June 22, 2018,
meeting and recommended approving the proposed rules with-
out further changes. The TRAB as a whole reviewed the draft
proposed rules at its September 28, 2018, meeting and recom-
mended that the proposed repeal and new rule be forwarded
without further changes to the HHSC Executive Council for con-
sideration.

The rules were presented to the HHSC Executive Council on De-
cember 6, 2018. The council received no comments regarding
the proposal.

A public hearing was held on January 24, 2019, to accept com-
ments on the proposed new rule and repeal published in the Jan-
uary 11, 2019, issue of the Texas Register (44 TexReg 180). No
written or verbal comments were offered during the hearing.

COMMENTS

The 30-day comment period following publication of the pro-
posed rules ended February 11, 2019. During this period,
DSHS received written comments regarding the proposal from
two commenters: TDA and the University of Texas Health San
Antonio, School of Dentistry. A summary of the comments
relating to new §289.232 and DSHS' responses follows.

Comment: TDA and University of Texas Health San Antonio,
School of Dentistry requested that portions of the rule that is
being repealed stay in place.

Response: DSHS maintains that the changes are necessary to
align with rule requirements in other sections of Chapter 289.

Comment: Regarding §289.232(c)(3), TDA requested DSHS to
allow certain dental offices to use live individuals to aid in the
calibration of digital sensors and hand-held x-ray units exposure
rates. It was also requested, in the same comment, to be al-
lowed to use live individuals when training. It was stated that it is
necessary to take "real shots" when adding new equipment for
training purposes.

Response: DSHS disagrees and maintains that it is never appro-
priate to deliberately expose a human being to radiation unless
there is a healing arts purpose and unless such exposure has
been authorized by a licensed practitioner of the healing arts who
has ordered the exposure as part of a diagnostic exam or ther-
apeutic procedure. The act of "calibration" requires that the test
result, in this case the radiographic image quality, is acquired
from a "standard" that is repeatable and consistent so that fu-
ture results of the test can be compared to the original result.
The only way to provide a consistent image is to use an appro-
priate phantom. Training can be done under the supervision of
a licensed dentist in a clinical setting on patients who have had
x-ray exams ordered by the licensed dentist. The rule was not
revised as a result of the comment.

Comment: Regarding §289.232(c)(4), TDA requested changes
or clarifications to match manufacturer guidelines on hand-held
radiation machines.

Response: DSHS disagrees with the recommendation to make
further changes, as the rule already recommends following man-
ufacturer guidelines in the rule text. It would be problematic to
be more specific, as it would limit the scope of the paragraph.
The rule was not revised as a result of the comment.

Comment: Regarding §289.232(d)(30), TDA suggested adding
the words "to practice dentistry" clarifying the definition of
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"dentist," to read "An individual who is licensed to practice
dentistry...."

Response: DSHS agrees and the rule text has been changed
as suggested.

Comment: Regarding §289.232(d)(126), TDA suggested adding
the words "and controlled by a registrant, but does not include
the registrant," to the definition of "worker."

Response: DSHS disagrees and declines to revise the rule in
response to this comment. Changing the rule text could cause
confusion. For example, two doctors share one x-ray machine.
Both doctors could meet the commenter's suggested definition
of "worker." But, in this situation, the doctors would not meet the
definition of a "worker" for the purposes of the dental radiation
rule.

Comment: Regarding §289.232(i)(5)(K)(i), §289.232(i)(5)(K)(i)(
), §289.232(i)(5)(K)(ii), TDA requested that the requirement to
formally register loaner radiation machines remain at 60 days,
as the commenter claims the new 30-day time frame is too re-
strictive.

Response: DSHS disagrees with the changes recommended by
the commenter. The rule text allows the registrant 30 days to
make the decision to purchase the loaner machine and, if pur-
chased, allows an additional 30 days to register the machine.
This allows a total of 60 days to purchase and have the machine
registered. DSHS believes this amount of time is adequate. The
rule was not revised as a result of the comment.

Comment: Regarding §289.232(j)(4)(E)(i), TDA requested
guidance on how registrants will establish a protocol to protect
against machine theft based on the types of machines in their
possession.

Response: DSHS believes the rule is sufficiently clear, and fur-
ther detail could be too restrictive for dental facilities. The rule
currently states that facilities must "secure the unit against theft
or unauthorized use," and, for hand-held units, includes exam-
ples of appropriate practices such as "storing the unit in locked
cabinets, storage rooms or work areas when not under immedi-
ate supervision of authorized users." The rule was not revised
as a result of the comment.

Comment: Regarding §289.232(j)(5)(J)(i), TDA requested that
the rule requiring Equipment Performance Evaluations (EPE) re-
tain the time frame of every four years following initial registration
of a machine and 90 days for an EPE following a repair that af-
fects radiation output. The commenter states that the new rule
requiring EPE to be completed on radiation machines within 30
days after machine installation, within 30 days of reinstallation,
or within 30 days following a repair that affects radiation output
is overly restrictive.

Response: DSHS disagrees with the commenter's suggestion,
as the rule is being changed to align with other rules under Chap-
ter 289 of the Texas Administrative Code. The rule was not re-
vised as a result of the comment.

Comment: Regarding §289.232(j)(14)(B), TDA requested DSHS
to create a template or testing protocol that registrants could
consult in situations in which Quality Assurance/Quality Control
(QA/QC) protocol was not established by the manufacturer.

Response: DSHS agrees that the information could be made
available to registrants and plans to include this in the rule guid-
ance document on the DSHS Radiation Control Program web-

site. However, it will not be added to rule text because it could
be too restrictive.

Comment: Regarding §289.232(j)(14)(B)(i), the University of
Texas Health San Antonio, School of Dentistry requested DSHS
to consider changing the QA/QC protocols for large dental
schools to allow for x-ray machine output testing once per year
to correspond with the annual x-ray output tests that are per-
formed by a Health Physicist. The commenter cited the volume
and variety of its equipment, as well as its use of equipment for
imaging on both humans and non-humans, when claiming that
the rule's current requirement of testing every three months is
overly burdensome.

Response: DSHS disagrees with the commenter's suggested
changes and recommends that such complex facilities consider
using a more robust organizational system that would allow the
facility to test its equipment more efficiently. The rule was not
revised as a result of the comment.

Comment: Regarding §289.232(I), TDA wanted confirmation
from DSHS that consultants can be present during a dental
facility inspection "as long as the consultant does not interfere
with the inspection and inspectors are able to freely interact
with the dentist, registrant, and authorized individuals that ac-
tually use the equipment on a regular basis." TDA also wanted
confirmation that DSHS inspections would be conducted "in a
manner that avoids disruptions in patient care and is convenient
for dentists."

Response: DSHS notes that the rule changes regarding inspec-
tion procedures do not affect either the ability of consultants to be
present under the circumstances TDA described. The changes
also do not affect DSHS' statutory authority to conduct unan-
nounced inspections or its responsibility to do so in a manner
designed to cause as little disruption of a dental practice as is
practicable. The rule was not revised as a result of the com-
ments.

Comment: Regarding §289.232(1)(3)(E)(iii), TDA asked DSHS
to provide examples of severity levels specific to dental radiation
machines in order to help educate registrant dentists.

Response: The examples of severity levels will be added into
the rule guidance document that will be available on the DSHS
Radiation Control Program website. The rule was not revised as
a result of the comment.

Comment: Regarding the rule in general, TDA "requested to be
given access to the training inspector training requirements de-
tailed in the Radiation Control Program policies and procedures
manual."

Response: DSHS agrees. The Radiation Control Program's
policies and procedures manual is public information and is avail-
able through the Public Information Act. The rule was not revised
as a result of the comment.

Minor editorial changes were made to §§289.232(d)(95),
289.232(e)(6), and 289.232 (j)(5)(J)(i) for clarification. Also,
§289.232(i)(5)(D) was amended to create uniformity with other
subparagraphs within the subsection.

STATUTORY AUTHORITY

The repeal is authorized by Texas Health and Safety Code,
Chapter 401, the "Texas Radiation Control Act," which provides
for DSHS to institute and maintain a regulatory program for
sources of radiation; §401.051, which provides the required
authority to adopt rules and guidelines relating to the con-
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trol of sources of radiation; §401.064, which provides for the
authority to adopt rules related to inspection of x-ray equip-
ment; §401.101, providing for DSHS registration of facilities
possessing sources of radiation; Chapter 401, Subchapter J,
which authorizes enforcement of the Act; and Texas Govern-
ment Code, §531.0055 and Texas Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of
HHSC to adopt rules and policies for the operation and pro-
vision of health and human services by DSHS and for the
administration of Texas Health and Safety Code, Chapter 1001.
The review of the rules implements Texas Government Code,
§2001.039, regarding review of existing rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 5, 2019.

TRD-201901686

Barbara L. Klein

General Counsel

Department of State Health Services

Effective date: June 25, 2019

Proposal publication date: January 11, 2019

For further information, please call: (512) 834-6659

¢ ¢ ¢
25 TAC §289.232

The new section is authorized by Texas Health and Safety
Code, Chapter 401, the "Texas Radiation Control Act," which
provides for DSHS to institute and maintain a regulatory pro-
gram for sources of radiation; §401.051, which provides the
required authority to adopt rules and guidelines relating to the
control of sources of radiation; §401.064, which provides for
the authority to adopt rules related to inspection of x-ray equip-
ment; §401.101, providing for DSHS registration of facilities
possessing sources of radiation; Chapter 401, Subchapter J,
which authorizes enforcement of the Act; and Texas Govern-
ment Code, §531.0055 and Texas Health and Safety Code,
§1001.075, which authorize the Executive Commissioner of
HHSC to adopt rules and policies for the operation and pro-
vision of health and human services by DSHS and for the
administration of Texas Health and Safety Code, Chapter 1001.
The review of the rules implements Texas Government Code,
§2001.039, regarding review of existing rules.

$289.232.  Radiation Control Regulations for Dental Radiation Ma-
chines.

(a) Purpose. This section establishes the requirements for the
use of dental radiation machines.

(1) Fees for certificates of registration for dental facilities
and provisions for their payment will be processed in accordance with
subsection (h) of this section or §289.204 of this title (relating to Fees
for Certificates of Registration, Radioactive Material Licenses, Emer-
gency Planning and Implementation, and Other Regulatory Services),
as amended.

(2) Requirements of persons using radiation machines are
as follows.

(A) No person shall use radiation machines except as
authorized in a certificate of registration issued by the agency in accor-
dance with the requirements of this section.

(B) A person who receives, possesses, uses, owns, or
acquires radiation machines before receiving a certificate of registra-
tion is subject to the requirements of this chapter.

(3) Requirements intended to control the receipt, posses-
sion, use, and transfer of radiation machines by any person so the total
dose to an individual, including doses resulting from all sources of ra-
diation other than background radiation, does not exceed the standards
for protection against radiation prescribed in this chapter. However,
nothing in this section shall be construed as limiting actions that may
be necessary to protect health and safety in an emergency.

(4) Requirements for the use of radiation machines include
that the registrant shall ensure the requirements of this section are met
in the operation of such radiation machines and only persons who have
received proper instructions in the safe use of radiation machines shall
be permitted to operate the radiation machines.

(5) Requirements for specific record keeping and general
provisions for records and reports are included in this section.

(6) Requirements for providing notices to employees and
instructions and options available to such individuals in connection
with agency inspections of registrants to determine compliance with
the provisions of the Texas Radiation Control Act, Health and Safety
Code, Chapter 401, and requirements of this section, orders, and certifi-
cates of registration issued thereunder regarding radiological working
conditions.

(7) Governing of the following in accordance with the
Texas Radiation Control Act, Health and Safety Code, Chapter 401;
the Texas Administrative Procedure Act, Texas Government Code,
Chapter 2001; Title 1, Texas Administrative Code, Chapter 155; and
the Formal Hearing Procedures, §§1.21, 1.23, 1.25, and 1.27 of this
title:

(A) proceedings for the granting, denying, renewing,
transferring, amending, suspending, revoking, or annulling of a cer-
tificate of registration;

(B) determining compliance with or granting of exemp-
tions from requirements of this section, an order, or a condition of the
certificate of registration;

(C) assessing administrative penalties; and
(D) determining propriety of other agency orders.
(b) Scope.

(1) Except as specifically provided in other sections of this
chapter, this section applies to persons who receive, possess, use, or
transfer dental radiation machines.

(A) The dose limits in this section do not apply to doses
due to background radiation, to exposure of patients to radiation for
dental diagnosis, to exposure from individuals administered radioac-
tive material and released in accordance with this chapter, or to volun-
tary participation in medical research programs.

(B) No radiation may be deliberately applied to human
beings except by or under the supervision of a dentist licensed by the
Texas State Board of Dental Examiners.

(2) Registrants who are also registered by the agency to
receive, possess, acquire, transfer, or use class I1Ib and class IV lasers
in dentistry shall also comply with the requirements of §289.301 of
this title (relating to Registration and Radiation Safety Requirements
for Lasers and Intense-Pulsed Light Devices).

(3) Dental radiation machines located in a facility that also
has other healing arts radiation machines will be inspected at the inter-
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vals specified in §289.231(11)(2) of this title (relating to General Provi-
sions and Standards for Protection Against Machine-Produced Radia-
tion).

(4) The agency may, by requirements in this chapter, an
order, or a condition of the certificate of registration, impose upon any
registrant such requirements in addition to those established in this sec-
tion as it deems appropriate or necessary to minimize danger to public
health and safety or the environment.

(5) Registrants who are also specifically licensed by the
agency to receive, possess, use, and transfer radioactive materials shall
also comply with the applicable requirements of §289.201 of this title
(relating to General Provisions for Radioactive Material), §289.202 of
this title (relating to Standards for Protection Against Radiation from
Radioactive Materials), §289.203 of this title (relating to Notice, In-
structions, and Reports to Workers; Inspections), §289.204 of this ti-
tle, §289.205 of this title (relating to Hearing and Enforcement Proce-
dures), §289.252 of this title (relating to Licensing of Radioactive Ma-
terial), §289.256 of this title (relating to Medical and Veterinary Use of
Radioactive Material), and §289.257 of this title (relating to Packaging
and Transportation of Radioactive Material).

(c) Prohibitions.

(1) The agency may prohibit use of radiation machines that
pose significant threat or endanger occupational and public health and
safety, in accordance with subsections (a) - (g) and (1)(3) of this section.

(2) Individuals shall not be exposed to the useful beam ex-
cept for healing arts purposes authorized by a dentist. This provision
specifically prohibits deliberate exposure for the following purposes:

(A) exposure of an individual for training, demonstra-
tion, or other non-healing arts purposes; or

(B) exposure of an individual for research except as au-
thorized by subsection (j)(6) of this section.

(3) No person shall cause the operation of a radiation ma-
chine that results in exposure of an individual to the useful beam for
training, demonstration, or other non-healing arts purposes.

(4) Inno case shall an individual hold the tube or tube hous-
ing assembly support during any radiographic exposure. Hand-held
radiation machines shall be held only in the manner specified by man-
ufacturer recommendation.

(d) Definitions. The following words and terms when used in
this section shall have the following meaning, unless the context clearly
indicates otherwise.

(1) Absorbed dose--The energy imparted by ionizing radi-
ation per unit mass of irradiated material. The units of absorbed dose
are the gray (Gy) and the rad.

(2) Accessible surface--The external surface of the enclo-
sure or housing provided by the manufacturer.

(3) Act--Texas Radiation Control Act, Health and Safety
Code, Chapter 401.

(4) Administrative law judge (ALJ)--A judge employed by
the State Office of Administrative Hearings.

(5) Administrative penalty--A monetary penalty assessed
by the agency in accordance with Health and Safety Code, §401.384,
to emphasize the need for lasting remedial action and to deter future
violations.

(6) Adult--An individual 18 or more years of age.

(7) Agency--The Department of State Health Services or
its successor.

(8) Agreement State--Any state with which the United
States Nuclear Regulatory Commission (NRC) has entered into an
effective agreement under §274b of the Atomic Energy Act of 1954
(42 United States Code et seq.), as amended (73 Stat. 689).

(9) Air kerma--The kinetic energy released in air by ioniz-
ing radiation. Kerma is the quotient of dE by dM, where dE is the sum
of the initial kinetic energies of all the charged ionizing particles lib-
erated by uncharged ionizing particles in air of mass dM. The SI unit
of air kerma is joule per kilogram and the special name for the unit of
kerma is the gray. For purposes of this section, when exposure in air
measured in roentgen (R) is to be converted to dose in air measured
in gray, a nationally recognized standard air conversion factor shall be
used.

(10) Applicant--A person seeking a certificate of registra-
tion issued in accordance with the provisions of the Act and the require-
ments in this section.

(11) As low as is reasonably achievable (ALARA)--Mak-
ing every reasonable effort to maintain exposures to radiation as far
below the dose limits in this section as is practical, consistent with the
purpose for which the registered activity is undertaken, taking into ac-
count the state of technology, the economics of improvements in rela-
tion to the state of technology, the economics of improvements in re-
lation to benefits to the public health and safety, and other societal and
socioeconomic considerations, and in relation to utilization of ionizing
radiation and radiation machines in the public interest.

(12) Attenuate--To reduce the exposure rate (air kerma
rate) upon passage of radiation through matter.

(13) Automatic exposure control--A device that automat-
ically controls one or more technique factors in order to obtain a re-
quired quantity of radiation at preselected locations (See definition for
phototimer).

(14) Background radiation--Radiation from cosmic
sources; non-technologically enhanced naturally occurring radioactive
material, including radon, except as a decay product of source or
special nuclear material, and including global fallout as it exists in
the environment from the testing of nuclear explosive devices or
from past nuclear accidents, such as Chernobyl, that contribute to
background radiation and are not under the control of the registrant.
"Background radiation" does not include radiation from sources of
radiation regulated by the agency.

(15) Barrier--(See definition for protective barrier.)

(16) Beam-limiting device--A device that provides a
means to restrict the dimensions of the x-ray field.

(17) Beam quality (diagnostic x-ray)--A term that de-
scribes the penetrating power of the x-ray beam. This is identified
numerically by half-value layer and is influenced by kilovolt peak
(kVp) and filtration.

(18) Certificate of registration--A form of permission given
by the agency to an applicant who has met the requirements for regis-
tration set out in the Act and this chapter.

(19) Certified radiation machines--Radiation machines that
have been certified in accordance with Title 21, Code of Federal Reg-
ulations (CFR).

(20) Coefficient of variation or C--The ratio of the standard
deviation to the mean value of a population of observations. It is esti-
mated using the following equation:
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Figure: 25 TAC §289.232(d)(20)

(21) Collective dose--The sum of the individual doses re-
ceived in a given period by a specified population from exposure to a
specified source of radiation.

(22) Commissioner--The Commissioner of the Department
of State Health Services.

(23) Committed effective dose equivalent (H,, )--The sum
of the products of the weighting factors applicable to each of the body
organs or tissues that are irradiated and the committed dose equivalent
to these organs or tissues (H ,, = XW H_ ).

(24) Contested case--A proceeding in which the agency de-
termines the legal rights, duties, or privileges of a party after an oppor-
tunity for adjudicative hearing.

(25) Continuous pressure type switch--A switch so con-
structed that a circuit closing contact can be maintained only by con-
tinuous pressure on the switch by the operator.

(26) Consultant--An individual who is not routinely en-
gaged in work under the registrant who provides advice related to
compliance with this chapter.

(27) Control panel--The part of the radiation machine
where the switches, knobs, push buttons, and other hardware necessary
for manually setting the technique factors are located.

(28) Declared pregnant woman--A woman who has vol-
untarily informed the registrant, in writing, of her pregnancy and the
estimated date of conception. The declaration remains in effect until
the declared pregnant woman voluntarily withdraws the declaration in
writing or is no longer pregnant.

(29) Deep dose equivalent (H)), that applies to external
whole body exposure--The dose equivalent at a tissue depth of 1
centimeter (1000 milligrams per square centimeter).

(30) Dentist--An individual licensed to practice dentistry
by the Texas State Board of Dental Examiners.

(31) Diagnostic source assembly--The tube housing as-
sembly with a beam-limiting device attached.

(32) Director--The director of the radiation control pro-
gram under the agency's jurisdiction.

(33) Dose--A generic term that means absorbed dose, dose
equivalent, or total effective dose equivalent. For purposes of this sec-
tion, "radiation dose" is an equivalent term.

(34) Dose equivalent (H)--The product of the absorbed
dose in tissue, quality factor, and all other necessary modifying factors
at the location of interest. The units of dose equivalent are the sievert
(Sv) and rem.

(35) Dose limits--The permissible upper bounds of radia-
tion doses established in accordance with this chapter. For purposes of
this section, "limits" is an equivalent term.

(36) Effective dose equivalent (H,)--The sum of the prod-
ucts of the dose equivalent to the organ or tissue (H,) and the weighting
factors (W, ) applicable to each of the body organs or tissues that are ir-
radiated (H, = ZW H.).

(37) Embryo/fetus--The developing human organism from
conception until the time of birth.

(38) Entrance exposure (Entrance air kerma)--The en-
trance exposure in air expressed in roentgens or the entrance dose in

air (air kerma) expressed in gray, measured at the point where the
center of the useful beam enters the patient.

(39) Equipment performance evaluations (EPE)--Required
testing performed by a registered service provider at a specified interval
to ensure radiation machines operate in compliance with this chapter.

(40) Exposure--The quotient of dQ by dm where "dQ" is
the absolute value of the total charge of the ions of one sign produced
in air when all the electrons (negatrons and positrons) liberated by
photons in a volume element of air having mass "dm" are completely
stopped in air. The International System of Units (SI) unit of exposure
is the coulomb per kilogram. The roentgen is the special unit of expo-
sure. For purposes of this section, this term is used as a noun.

(41) Exposure rate (air kerma rate)--The exposure per unit
of time. For purposes of this section, "air kerma rate" is an equivalent
term.

(42) External dose--That portion of the dose equivalent re-
ceived from any source of radiation outside the body.

(43) Extremity--Hand, elbow, arm below the elbow, foot,
knee, and leg below the knee. The arm above the elbow and the leg
above the knee are considered part of the whole body.

(44) Field emission equipment--Equipment that uses an
x-ray tube in which electron emission from the cathode is due solely
to the action of an electric field.

(45) Filter--Material placed in the useful beam to absorb
selected radiations preferentially.

(46) Gray (Gy)--The SI unit of absorbed dose. One gray is
equal to an absorbed dose of one joule per kilogram or 100 rad.

(47) Half-value layer (HVL)--The thickness of a specified
material that attenuates the beam of radiation to an extent such that
the exposure rate (air kerma rate) is reduced to one-half of its original
value.

(48) Healing arts--Any system, treatment, operation, diag-
nosis, prescription, or practice for the ascertainment, cure, relief, palli-
ation, adjustment, or correction of any human disease, ailment, defor-
mity, injury, or unhealthy or abnormal physical or mental condition.

(49) Hearing--A proceeding to examine an application or
other matter before the agency in order to adjudicate rights, duties, or
privileges.

(50) Human use--For exposure to x-ray radiation from ra-
diation machines, the external administration of radiation to human be-
ings for healing arts purposes or research or development specifically
authorized by the agency.

(51) Image receptor--Any device, such as a fluorescent
screen, radiographic film, or digital sensor that transforms incident
x-ray photons either into a visible image or into another form that can
be made into a visible image by further transformations.

(52) Individual--Any human being.

(53) Individual monitoring--The assessment of dose equiv-
alent to an individual by the use of:

(A) individual monitoring devices; or
(B) survey data.

(54) Individual monitoring devices--Devices designed to
be worn by a single individual for the assessment of dose equivalent.
For purposes of this section, "personnel dosimeter," "dosimeter," and
"personnel monitoring equipment" are equivalent terms. Examples
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of individual monitoring devices include, but are not limited to, film
badges, thermoluminescence dosimeters, optically stimulated lumines-
cence dosimeters, pocket ionization chambers (pocket dosimeters), and
electronic personal dosimeters.

(55) Informal conference--A meeting held by the agency
with a person to discuss the following:

(A) safety, safeguards, or environmental problems;

(B) compliance with regulatory or registration condi-
tion requirements;

(C) proposed corrective measures, including, but not
limited to, schedules for implementation; and

(D) enforcement options available to the agency.

(56) Inspection--An official thorough examination or ob-
servation, including, but not limited to, records, tests, surveys, and
monitoring to effectively determine compliance with the Act and re-
quirements of this section, orders, and conditions of the agency.

(57) Institutional Review Board (IRB)--Any board, com-
mittee, or other group formally designated by an institution to review,
approve the initiation of, and conduct periodic review of biomedical
research involving human subjects.

(58) Ionizing radiation--Any electromagnetic or particu-
late radiation capable of producing ions, directly or indirectly, in its
passage through matter. Ionizing radiation includes gamma rays and
x-rays, alpha and beta particles, high-speed electrons, neutrons, and
other nuclear particles.

(59) kV-Kilovolt.

(60) kVp--Kilovolt peak (See definition for peak tube po-
tential).

(61) kWs--Kilowatt-second. Itis equivalent to 10 E 3 watt-
second, where 1 watt-second =1 kilovolt x 1 milliampere x 1 second.

(62) Lead equivalent--The thickness of lead affording the
same attenuation, under specified conditions, as the material in ques-
tion.

(63) Leakage radiation--Radiation emanating from the di-
agnostic assembly except for the useful beam and radiation produced
when the exposure switch or timer is not activated.

(64) Lens dose equivalent--The external dose equivalent to
the lens of the eye at a tissue depth of 0.3 centimeters (300 milligrams
per square centimeter).

(65) License--A form of permission given by the agency to
an applicant who has met the requirements for licensing set out in the
Act and this chapter.

(66) Licensed material--Radioactive material received,
possessed, used, or transferred under a general or specific license
issued by the agency.

(67) Licensee--Any person who is licensed by the agency
in accordance with the Act and this chapter.

(68) mA--Milliampere.
(69) mAs--Milliampere-second.

(70) Medical research--The investigation of various health
risks and diseases.

(71) Member of the public--Any individual, except when
that individual is receiving an occupational dose.

(72) Minor--An individual less than 18 years of age.

(73) Mobile service operation--The provision of radiation
machines and personnel at temporary locations for limited time periods.

(74) Monitoring--The measurement of radiation and the
use of the results of these measurements to evaluate potential expo-
sures and doses. For purposes of this section, "radiation monitoring"
and "radiation protection monitoring" are equivalent terms.

(75) Notice of violation--A written statement prepared by
the agency of one or more alleged infringements of a legally binding
requirement.

(76) Occupational dose--The dose received by an individ-
ual in the course of employment in which the individual's assigned du-
ties involve exposure to radiation from licensed/registered and unli-
censed/unregistered sources of radiation, whether in the possession of
the licensee/registrant or other person. Occupational dose does not in-
clude dose received from background radiation, from any medical ad-
ministration the individual has received, from exposure to individuals
administered radioactive material and released in accordance with this
section, from voluntary participation in medical research programs, or
as a member of the public.

(77) Order--A specific directive contained in a legal docu-
ment issued by the agency.

(78) Party--A person designated as such by the ALJ. A
party may consist of the following:

(A) the agency;

(B) an applicant, licensee, registrant, accredited mam-
mography facility, or certified industrial radiographer; and

(C) any person affected.

(79) Patient--An individual subjected to dental examina-
tion, diagnosis, or treatment.

(80) Peak tube potential--The maximum value of the po-
tential difference in kilovolts across the x-ray tube during an exposure.

(81) Person--Any individual, corporation, partnership,
firm, association, trust, estate, public or private institution, group,
agency, local government, any other state or political subdivision or
agency thereof, or any other legal entity, and any legal successor,
representative, agent, or agency of the foregoing, other than the United
States Nuclear Regulatory Commission, and other than federal gov-
ernment agencies licensed or exempted by the United States Nuclear
Regulatory Commission.

(82) Personnel monitoring equipment--(See definition for
individual monitoring devices).

(83) Phototimer--A method for controlling radiation expo-
sures to image receptors by the amount of radiation that reaches a ra-
diation detection device. The radiation detection device is part of an
electronic circuit that controls the duration of time the tube is activated
(See definition for automatic exposure control).

(84) Primary protective barrier--(See definition for protec-
tive barrier).

(85) Protective barrier--A barrier of radiation absorbing
materials used to reduce radiation exposure. The types of protective
barriers are as follows:

(A) primary protective barrier--A barrier sufficient to
attenuate the useful beam to the required degree; or
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(B) secondary protective barrier--A barrier sufficient to
attenuate the stray radiation to the required degree.

(86) Public dose--The dose received by a member of the
public from exposure to radiation from licensed/registered and unli-
censed/unregistered sources of radiation, whether in the possession of
the licensee/registrant or other person. It does not include occupational
dose or doses received from background radiation, from any medical
administration the individual has received, from exposure to individu-
als administered radioactive material and released in accordance with
this section, or from voluntary participation in medical research pro-
grams, or as a member of the public.

(87) Rad--The special unit of absorbed dose. One rad is
equal to an absorbed dose of 100 ergs per gram or 0.01 joule per kilo-
gram (0.01 Gy).

(88) Radiation--One or more of the following:

(A) gamma and x-rays, alpha and beta particles, and
other atomic or nuclear particles or rays;

(B) radiation emitted to energy density levels that could
reasonably cause bodily harm from an electronic device; or

(C) sonic, ultrasonic, or infrasonic waves from any
electronic device or resulting from the operation of an electronic
circuit in an electronic device in the energy range to reasonably cause
detectable bodily harm.

(89) Radiation area--Any area, accessible to individuals, in
which radiation levels could result in an individual receiving a dose
equivalent in excess of 0.005 rem (0.05 millisievert) in one hour at 30
centimeters from the radiation machine or from any surface that the
radiation penetrates.

(90) Radiation machine--An x-ray system, subsystem, or
component capable of producing ionizing radiation except those de-
vices with radioactive material as the only source of radiation. For pur-
poses of this section, "radiation machine," "x-ray equipment," "x-ray
system," and "x-ray unit" are equivalent terms. Types of radiation ma-
chines include, but are not limited to:

(A) Stationary radiation machine--A radiation machine
that is installed in a fixed location.

(B) Hand-held radiation machine--A radiation machine
that is designed to be hand-held during operation.

(C) Portable radiation machine--A radiation machine
that is mounted on a permanent base with wheels or casters for mov-
ing while completely assembled, including a hand-carried radiation
machine that is designed to be mounted on a support while operating.

(D) Mobile radiation machine--A radiation machine
that is transported in a vehicle to be used at various temporary loca-
tions.

(91) Radiation safety officer (RSO)--An individual who
has a knowledge of and the authority and responsibility to apply
appropriate radiation protection rules, standards, and practices, who
shall be specifically authorized on a certificate of registration, and who
is the primary contact with the agency.

(92) Radiograph--An image receptor on which the image
is created directly or indirectly by an x-ray exposure and results in a
permanent record.

(93) Registrant--Any person issued a certificate of registra-
tion by the agency in accordance with the Act and this chapter.

(94) Regulation--(See definition for rule).

(95) Rem--The special unit of any of the quantities ex-
pressed as dose equivalent. The dose equivalent in rem sievert (Sv)
is equal to the absorbed dose in rad or gray multiplied by the quality
factor (1 rem = 0.01 Sv).

(96) Remote inspection--An examination by the agency
of information submitted by the registrant on a form provided by the
agency.

(97) Research and development--Research and develop-
ment is defined as:

(A) theoretical analysis, exploration, or experimenta-
tion; or

(B) the extension of investigative findings and theories
of a scientific or technical nature into practical application for exper-
imental and demonstration purposes, including the experimental pro-
duction and testing of models, devices, equipment, radiation machines,
materials, and processes.

(98) Restricted area--An area, access to which is limited
by the registrant for protecting individuals against undue risks from
exposure to radiation. Restricted area does not include areas used as
residential quarters, but separate rooms in a residential building may
be set apart as a restricted area.

(99) Roentgen (R)--The special unit of exposure. One
roentgen (R) equals 2.58 x 10-4 coulombs per kilogram of air. (See
definition for exposure.)

(100) Rule--Any agency statement of general applicability
that implements, interprets, or prescribes law or policy, or describes the
procedure or practice requirements of an agency. The term includes the
amendment or repeal of a section but does not include statements con-
cerning the internal management or organization of any agency and
does not affect private rights or procedures. The word "rule" was for-
merly referred to as "regulation.”

(101) Scattered radiation--Radiation that has been deviated
in direction during passage through matter.

(102) Secondary protective barrier--(See definition for pro-
tective barrier).

(103) Severity level--A classification of violations based
on relative seriousness of each violation and the significance of the ef-
fect of the violation on the occupational or public health or safety or
the environment.

(104) Shallow dose equivalent (H)) (that applies to the ex-
ternal exposure of the skin of the whole body or the skin of an ex-
tremity)--The dose equivalent at a tissue depth of 0.007 centimeters (7
milligrams per square centimeter).

(105) SI--The abbreviation for the International System of
Units.

(106) Sievert--The SI unit of any of the quantities ex-
pressed as dose equivalent. The dose equivalent in sievert is equal to
the absorbed dose in gray multiplied by the quality factor (1 sievert =
100 rem).

(107) Source of radiation--Any radioactive material or de-
vice that is capable of emitting or producing ionizing radiation.

(108) Source-to-image receptor distance--The distance
from the source to the center of the input surface of the image receptor.

(109) Source-to-skin distance--The distance from the
source to the skin of the patient.
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(110) Special units--The conventional units historically
used by registrants, i.e., rad (absorbed dose), and rem (dose equiva-
lent).

(111)  Stray radiation--The sum of leakage and scattered ra-
diation.

(112)  Supervision--The delegating of the task of applying
radiation in accordance with this section to persons not licensed in den-
tistry, who perform tasks under the dentist's control. The dentist as-
sumes full responsibility for these tasks and shall assure that the tasks
will be administered correctly.

(113)  Survey--An evaluation of the radiological conditions
and potential hazards incident to the production, use, transfer, and dis-
posal of radiation machines. When appropriate, such survey includes,
but is not limited to, tests, physical examination of location of equip-
ment or radiation machines, and measurements of levels of radiation
present, and evaluation of administrative and engineered controls.

(114) Technique chart--A chart that provides technical fac-
tors, anatomical examination, and patient size for examination being
performed needed to make clinical radiographs when the radiation ma-
chine is in manual mode.

(115) Technique factors--The conditions of operation that
are specified as follows:

(A) for capacitor energy storage equipment, peak tube
potential in kilovolt and quantity of charge in milliampere-second;

(B) for field emission equipment rated for pulsed oper-
ation, peak tube potential in kilovolt and number of x-ray pulses; and

(C) for all other radiation machines, peak tube potential
in kilovolt and either tube current in milliamperes and exposure time
in seconds or the product of tube current and exposure time in mil-
liampere-second.

(116) Termination--A release by the agency of the obliga-
tions and authorizations of the registrant under the terms of the certifi-
cate of registration. It does not relieve a person of duties and responsi-
bilities imposed by law or rule.

(117) Texas Regulations for Control of Radiation--All sec-
tions of Chapter 289 of this title.

(118) Total effective dose equivalent--The sum of the ef-
fective dose equivalent (for external exposures) and the committed ef-
fective dose equivalent (for internal exposures).

(119) Traceable to a national standard--This indicates that
a quantity or a measurement has been compared to a national standard,
for example, the National Institute of Standards and Technology, di-
rectly or indirectly through one or more intermediate steps and that all
comparisons have been documented.

(120) Tube--An x-ray tube, unless otherwise specified.

(121) Tube housing assembly--The tube housing with tube
installed. It includes high-voltage and/or filament transformers and
other appropriate elements when such are contained within the tube
housing.

(122) Unrestricted area (uncontrolled area)--An area, ac-
cess to which is neither limited nor controlled by the registrant. For
purposes of this section, "uncontrolled area" is an equivalent term.

(123) Useful beam--Radiation that passes through the win-
dow, aperture, core, or other collimating device of the source housing.
Also referred to as the primary x-ray beam.

(124) Violation--An infringement of any rule, license or
registration condition, order of the agency, or any provision of the Act.

(125) Whole body--For purposes of external exposure,
head, trunk, including male gonads, arms above the elbow, or legs
above the knee.

(126) Worker--An individual engaged in work under the
certificate of registration issued by the agency.

(127) X-ray control panel--A device that controls input
power to the x-ray high-voltage generator or the x-ray tube. It in-
cludes components such as timers, phototimers, automatic brightness
stabilizers, and similar devices that control the technique factors of an
X-Tay exposure.

(128) X-ray field--That area of the intersection of the useful
beam and any one of the set of planes parallel to and including the plane
of the image receptor, whose perimeter is the locus of points at which
the exposure rate (air kerma rate) is one-fourth of the maximum in the
intersection.

(129) X-ray high-voltage generator--A device that trans-
forms electrical energy from the potential supplied by the x-ray control
to the tube operating potential. The device may also include means for
transforming alternating current to direct current, filament transformers
for the x-ray tubes, high-voltage switches, electrical protective devices,
and other appropriate elements.

(130) X-ray system--An assemblage of components for the
controlled production of x-rays. It includes, minimally, an x-ray high-
voltage generator, an x-ray control, a tube housing assembly, a beam-
limiting device, and the necessary supporting structures. Additional
components that function with the system are considered integral parts
of the system.

(131) X-ray subsystem--Any combination of two or more
components of an x-ray system.

(132) X-ray tube--Any electron tube that is designed to be
used primarily for the production of x-rays.

(133) Year--The period of time beginning in January used
to determine compliance with the provisions of this chapter. The reg-
istrant may change the starting date of the year used to determine com-
pliance by the registrant if the change is made at the beginning of the
year and that no day is omitted or duplicated in consecutive years.

(e) Exemptions.

(1) The agency may, upon application or upon its own ini-
tiative, exempt a source of radiation or a kind of use or user from the
requirements of this section if the agency determines that the law does
not prohibit the exemption and it will not result in a significant risk to
public health or safety or the environment. In determining such exemp-
tions, the agency will consider:

(A) state of technology;

(B) economic considerations in relation to benefits to
the public health and safety; and

(C) other societal, socioeconomic, or public health and
safety considerations.

(2) Electronic equipment that produces radiation inciden-
tal to its operation for other purposes is exempt from the registration
and notification requirements of this section, if the dose equivalent rate
averaged over an area of 10 square centimeters does not exceed 0.5 mil-
lirem (5 microsieverts) per hour at 5 centimeters from any accessible
surface of such equipment. The production, testing, or factory servic-
ing of such equipment shall not be exempt.
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(3) Radiation machines in transit or in storage incident to
transit are exempt from the requirements of this section. This exemp-
tion does not apply to the providers of radiation machines for mobile
services.

(4) Facilities that have placed all radiation machines in
storage, including on-site storage secured from unauthorized use or
removal, and have notified the agency in writing, are exempt from the
requirements of this section. This exemption is void if any radiation
machine is energized resulting in the production of radiation. Before
resuming use of the radiation machine for human use, the radiation
machine shall meet all requirements of this section.

(5) Inoperable radiation machines are exempt from the re-
quirements of this section. For the purposes of this section, an inoper-
able radiation machine means a radiation machine that cannot be ener-
gized when connected to a power supply without repair or modification.

(6) A person who takes possession of a radiation machine
as the result of foreclosure, bankruptcy, or other default of payment
may possess the radiation machine without registering it. If the radia-
tion machine is energized, it shall be in accordance with this chapter.

(7) No individual monitoring shall be required for person-
nel operating only dental radiation machines for dental diagnostic pur-
poses.

(8) Portable radiation machines designed to be hand-held
are exempt from the requirements of subsections (c)(4) and (j)(5)(C) of
this section. The portable radiation machines shall be held according
to manufacturer's specifications.

(9) Individuals who are sole practitioners and sole opera-
tors, and the only occupationally exposed individual are exempt from
the following requirements:

(A) operating and safety procedures specified in sub-
section (j)(2) of this section;

(B) instruction to workers specified in subsection
(G)(3)(D) of this section; and

(C) posting of notices to workers specified in subsection
(j)(4)(B) and (C) of this section.

(10) In accordance with Texas Occupations Code,
§258.054, dental practices are exempt from the Medical Physics Prac-
tice Act, Texas Occupations Code, Chapter 602. Registrants required
to have EPE tests performed in accordance with subsection (j)(5)(J) of
this section may select any qualified person authorized by registration
through the Department of State Health Services, Radiation Control.

(f) Communications.

(1) Except where otherwise specified, all communications
and reports concerning this chapter and applications filed under the
communications and reports should be mailed by postal service to
Radiation Control, Department of State Health Services, P.O. Box
149347, MC 2003, Austin, Texas 78714-9347. Communications,
reports, and applications may be delivered in person to the agency's
office located at 8407 Wall Street, Austin, Texas, 78754.

(2) Documents received by the agency will be deemed to
have been received on the date of the postmark, facsimile, or other
electronic media transmission.

(g) Interpretations. Except as specifically authorized by the
agency in writing, no interpretation of the meaning of this chapter by
any officer or employee of the agency other than a written legal inter-
pretation by the agency, will be considered binding upon the agency.

(h) Fees for certificates of registration for dental facilities.

(1) Payment of fees.

(A) Each application for a certificate of registration
shall be accompanied by a nonrefundable fee specified in §289.204
of this title, as amended. No application will be accepted for filing or
processed before payment of the full amount specified.

(B) A nonrefundable fee specified in §289.204 of this
title, as amended, shall be paid for each certificate of registration for
radiation machines used in dentistry. The fee shall be paid every two
years and shall be paid in full and on or before the due date stated on
the invoice.

(i) For each additional use location where radiation
machines or services are authorized under the same registration, there
will be an additional charge of 30% of the applicable fee.

(ii) In the case of a single certificate of registration
that authorizes more than one category of radiation machine use, the
category listed in §289.204 of this title that is assigned the higher fee
will be used.

(C) Each application for reciprocal recognition of an
out-of-state registration in accordance with subsection (i)(8) of this
section shall be accompanied by the non-refundable fee specified in
§289.204 of this title, as amended, provided that no such fee has been
submitted within 24 months of the date of commencement of the pro-
posed activity.

(D) Fee payments shall be in cash or by check or money
order made payable to the Department of State Health Services. The
payments may be made by personal delivery to the central office, Ra-
diation Control, Department of State Health Services, 1100 West 49th
Street, Austin, Texas 78756-3199 or mailed to Radiation Control, De-
partment of State Health Services, P.O. Box 149347, MC 2003, Austin,
Texas 78714-9347.

(2) Failure to pay prescribed fees.

(A) Inany case where the agency finds that an applicant
for a certificate of registration has failed to pay the non-refundable fee
prescribed in §289.204 of this title, as amended, the agency will not
process that application until such fee is paid.

(B) Inany case where the agency finds that a registrant
has failed to pay a fee prescribed by §289.204 of this title, as amended,
by the due date, the agency may implement compliance procedures as
provided in subsection (1)(3)(C) of this section.

(3) Electronic fee payments. Renewal payments may be
processed through www.texas.gov or another electronic payment sys-
tem specified by the agency. For all types of electronic fee payments,
the agency will collect additional fees, in amounts determined by
www.texas.gov to recover costs associated with electronic payment
processing.

(1) Registration of radiation machine use.
(1) Application for registration of radiation machines.

(A) Application for registration shall be completed on
forms prescribed by the agency and shall contain all the information
required by the form and accompanying instructions. For initial regis-
trations with multiple radiation machine use locations, a separate appli-
cation shall be completed for each use location under the registration.

(B) Each person having a radiation machine used
in dentistry shall apply for registration with the agency within 30
days after beginning use of the radiation machine, except for mobile
services that shall be registered in accordance with paragraph (2) of
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this subsection and clinical trial evaluations that shall be registered in
accordance with paragraph (5)(K) of this subsection.

(C) If the application is incomplete 60 days after sub-
mission, the agency may abandon the application and return the origi-
nal application. The applicant will cease use of all radiation machines
once the application has been abandoned.

(D) The applicant shall ensure that radiation machines
will be operated by individuals qualified by reason of training and ex-
perience to use the radiation machines for the purpose requested in ac-
cordance with this section in such a manner as to minimize danger to
occupational and public health and safety.

(E) A radiation safety officer shall be designated on
each application form. The qualifications of that individual shall be
submitted to the agency with the application. The radiation safety
officer shall meet the applicable qualifications of clause (i) of this
subparagraph and carry out the responsibilities specified in clause (v)
of this subparagraph.

(i) The radiation safety officer shall have the follow-
ing qualifications:

(I) knowledge of potential hazards and emer-
gency precautions; and

(1l) educational courses completed that relate to
ionizing radiation safety or a radiation safety officer course; or

(Ill) experience in the use and familiarity of the
type of radiation machine used; and

(i) In addition to the qualifications in clause (i) of
this subparagraph, documentation of the following shall be submitted
to the agency:

(1) for dentist radiation safety officers, a dental
licensing board number and their signature on the application;

(1) for a practitioner radiation safety officer,
documentation of a licensing board number; or

(1Il) for non-practitioner radiation safety offi-
cers, any one of the following:

(-a-) evidence of a valid general certificate
issued under the Medical Radiologic Technologist Certification Act,
Texas Occupations Code, Chapter 601, and at least two years of
supervised experience or supervised use of radiation machines;

(-b-) evidence of a valid limited general cer-
tificate issued under the Medical Radiologic Technologist Certification
Act, Texas Occupations Code, Chapter 601, and at least four years of
supervised experience or supervised use of radiation machines;

(-c-) evidence of registry by the American
Registry of Radiologic Technologists and at least two years of super-
vised experience or supervised use of radiation machines;

(-d-) evidence of associate degree in radio-
logic technology, health physics, or nuclear technology, and at least
two years of supervised experience or supervised use of radiation ma-
chines;

(-e-) evidence of registration with the Texas
Board of Nursing as a Registered Nurse and at least two years of su-
pervised experience or supervised use of radiation machines in the re-
spective specialty;

(-f-) evidence of registration with the Texas
Physician Assistant Board, and at least two years of supervised use of
radiation machines in the respective specialty;

(-g-) evidence of:

(-1-) registration with the Texas
State Board of Dental Examiners to perform radiologic procedures
under a dentist's instruction and direction or evidence of a valid
certificate as a registered dental hygienist; and

(-2-) at least four years of super-

vised use of radiation machines in the respective dentist's specialty;

(-h-) evidence of bachelor's (or higher)
degree in a natural or physical science, health physics, radiological
science, nuclear medicine, or nuclear engineering; or

(-i-) evidence of a current Texas license under
the Medical Physics Practice Act, Texas Occupations Code, Chapter
602, in medical health physics, diagnostic medical physics, or nuclear
medical physics for diagnostic x-ray facilities.

(iii)  Academic institutions and research and devel-
opment facilities shall have radiation safety officers who are faculty or
staff members in radiation protection, radiation engineering, or related
disciplines. (This individual may also serve as the radiation safety of-
ficer over the dental section of the facility.)

(iv) The radiation safety officer identified on a cer-
tificate of registration for use of dental radiation machines issued be-
fore September 1, 1993, need not comply with the qualification require-
ments in this subsection.

(v)  Specific duties of the radiation safety officer in-
clude, but are not limited to, the following:

(I) establishing and overseeing operating and
safety procedures that maintain radiation exposures as low as rea-
sonably achievable, and reviewing the procedures at intervals not
to exceed 12 months to ensure that the procedures are current and
conform with this section;

(II) investigating and reporting to the agency
each:

(-a-) known or suspected case of radiation ex-
posure to an individual or radiation level detected in excess of limits
established by this section; and

(-b-) theft or loss of radiation machines, de-
termining the cause, and taking steps to prevent its recurrence;

(III) assuming control and having the authority
to institute corrective actions, including shutdown of operations when
necessary in emergencies or unsafe conditions;

(IV) making and maintaining records as required
by this section; and

(V) ensuring that personnel are adequately
trained and complying with this section, the conditions of the certifi-
cate of registration, and the operating and safety procedures of the
registrant.

(F) At any time after the filing of the original appli-
cation, the agency may require additional information to determine
whether the certificate of registration is issued or denied.

(G) An application for a certificate of registration may
include a request for a certificate of registration authorizing one or more
activities or radiation machine use locations. If an application includes
arequest for an additional authorization other than use of a dental radia-
tion machine, compliance with other applicable sections of this chapter
will be required.

(H) Each application for a certificate of registration
shall be accompanied by the fee prescribed in §289.204 of this title,
as amended. No application will be accepted for filing or processed
before payment of the full amount specified.
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(I) Each application shall be accompanied by a com-
pleted RC Form 226-1, Business Information Form that shall contain
the legal name of the entity or business. The form can be found at
http://dshs.texas.gov/radiation/x-ray/medical-faq.aspx. Unless exempt
in accordance with the Business and Commerce Code, Chapter 71, the
applicant shall:

(i) be authorized to conduct business in the State of
Texas as listed on the Texas Secretary of State (SOS) website; and

(ii) file an assumed name certificate with the Texas
SOS if using an assumed name in their application or the office of the
county clerk in the county where the business is located.

(J) An application for use of a dental radiation machine
shall be signed by a licensed dentist. The signature of the administrator,
president, or chief executive officer will be accepted in lieu of a licensed
dentist's signature if the facility has more than one licensed dentist who
may direct the operation of radiation machines. The application shall
also be signed by the radiation safety officer.

(K) Applications and documents submitted to the
agency may be made available for public inspection except that
the agency may withhold any document or part thereof from public
inspection in accordance with subsection (k)(1)(J) and (K) of this
section.

(2) Application for registration of mobile service operation
used in dentistry. In addition to the requirements of paragraph (1) of
this subsection, each applicant shall apply for and receive authorization
from the agency for mobile service operation before beginning mobile
service operation. The following shall be submitted:

(A) An established main location where the radiation
machines and related compliance documents and records will be main-
tained for inspection. This shall be a street address, not a post office
box number.

(B) A sketch or description of the normal configuration
of each radiation machine's use, including the operator's position and
any ancillary personnel's location during exposures. If a mobile van
is used with a fixed radiation machine inside, furnish the floor plan
indicating protective shielding and the operator's position.

(C) A current copy of the applicant's operating and
safety procedures regarding radiological practices for protection of
patients, operators, employees, and the public.

(3) Issuance of certificate of registration.

(A) A certificate of registration will be approved if the
agency determines that an application meets the requirements of the
Act and the requirements of this chapter. The certificate of registration
authorizes the proposed activity and contains the conditions and limi-
tations, as the agency deems appropriate or necessary.

(B) The agency may incorporate in the certificate of
registration at the time of issuance, or thereafter by amendment,
additional requirements and conditions concerning the registrant's
possession, use, and transfer of radiation machines subject to this
chapter, as it deems appropriate or necessary in order to:

(i) minimize danger to occupational and public
health and safety;

(ii) require additional records and the keeping of ad-
ditional records as may be appropriate or necessary; and

(iii) prevent loss or theft of radiation machines sub-
ject to this chapter.

(C) The agency may request, and the registrant shall
provide, additional information after the certificate of registration has
been issued to enable the agency to determine whether the certificate
of registration should be modified in accordance with paragraph (7) of
this subsection.

(4) Terms and conditions of certificates of registration.

(A) Each certificate of registration issued in accordance
with this section shall be subject to the applicable provisions of the Act,
now or hereafter in effect, and to the applicable requirements of this
chapter and orders of the agency.

(B) No certificate of registration issued or granted under
this section shall be transferred, assigned, or in any manner disposed
of, either voluntarily or involuntarily, to any person unless the agency
authorizes the transfer in writing.

(C) Each person registered by the agency for radiation
machine use in accordance with this section shall confine use and pos-
session of the radiation machine registered to the locations and pur-
poses authorized in the certificate of registration.

(D) In making a determination whether to grant, deny,
amend, revoke, suspend, or restrict a certificate of registration, the
agency may consider the technical competence and compliance his-
tory of an applicant or holder of a certificate of registration. After an
opportunity for a hearing, the agency shall deny an application for a cer-
tificate of registration or an amendment to a certificate of registration
if the applicant's compliance history reveals that at least three agency
actions have been issued against the applicant, within the previous six
years, that assess administrative or civil penalties against the applicant,
or that revoke or suspend the certificate of registration.

(5) Responsibilities of the registrant.

(A) The registrant is responsible for complying with
this section and the conditions of the certificate of registration.

(B) The registrant shall designate an individual quali-
fied in accordance with paragraph (1)(E)(i) of this subsection as the
radiation safety officer and shall ensure the individual continually per-
forms the duties of the radiation safety officer as identified in paragraph
(1)(E)(v) of this subsection.

(C) Persons using radiation machines in accordance
with subsection (i)(2) of this section, concerning application for
mobile services, shall have a valid certificate of registration issued by
the agency before initiation of the mobile services.

(D) No person shall use a radiation machine unless the
person has applied for registration within 30 days after beginning use
of the radiation machine in accordance with subsection (i)(1)(B) of this
section.

(E) No registrant shall engage any person for services
described in §289.226(b)(11) of this title (relating to Registration of
Radiation Machine Use and Services) until such person provides to the
registrant evidence of registration with the agency.

(F) No person shall provide radiation machine services
for a person who cannot produce evidence of a completed application
for registration or a valid certificate of registration issued by the agency
except for:

(i) the initial installation of the first radiation ma-
chine for a new certificate of registration; and

(ii)  the registrant authorized for demonstration and
sale may demonstrate a radiation machine in accordance with para-
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graph (5)(D) of this subsection, except as prohibited by subsection (c)
of this section.

(G) The registrant shall notify the agency in writing of
any changes that would render the information contained in the appli-
cation for registration or the certificate of registration inaccurate. The
notification shall be in writing and signed by an authorized representa-
tive.

(i) Notification is required within 30 days after the
following changes:

() legal business name;
(II) mailing address;

(II)  street address where radiation machine will
be used;

(IV) additional radiation machine location;
(V) radiation safety officer; or

(V) name and registration number of the
contracted "provider of equipment," registered in accordance with
§289.226 of this title.

(i)  The registrant shall notify the agency within 30
days after changes in the radiation machines that include:

(I) any change in the category of radiation ma-
chine type or type of use as authorized in the certificate of registration
(for example, addition of a computerized tomography radiation ma-
chine); or

(1I) any increase in the number of radiation ma-
chines authorized by the certificate of registration in any radiation ma-
chine type or type of use category.

(H) The registrant, or the parent company, shall notify
the agency, in writing, immediately following the filing of a voluntary
or involuntary petition for bankruptcy. This notification shall include:

(i) the bankruptcy court in which the petition for
bankruptcy was filed; and

(ii)  the case name and number, and date of filing the
petition.

(I) The registrant shall inventory all radiation machines
in the registrant's possession at an interval not to exceed one year.

(i) The inventory shall include:
() manufacturer's name;

(II) model and serial number of the control panel;
and

(I11I) location of all radiation machines, for exam-
ple, room number.

(i) Records of the inventory shall be made and
maintained in accordance with subsection (k)(2) of this section for
inspection by the agency.

(J) Receipt, transfer, and disposal of radiation ma-
chines.

(i) The registrant shall make and maintain records of
receipt, transfer, and disposal of radiation machines. The records shall
include the following:

(I) manufacturer's name and model and serial
number from the control panel;

(II) date of the receipt, transfer, and disposal;

(III) name and address of person the radiation
machines received from, transferred to, or disposed of; and

(1V) name of the individual recording the infor-
mation.

(i) Records of receipt, transfer, and disposal of radi-
ation machines shall be made and maintained in accordance with sub-
section (k)(2) of this section for inspection by the agency.

(K) The following criteria applies to loaner radiation
machines.

(i) For persons having a valid certificate of registra-
tion, loaner radiation machines may be used for up to 30 days. If the
loaner radiation machine is used for more than 30 days, the registrant
is required, within the next 30 days, to complete the following:

(1) notify the agency of any change in the cate-
gory of radiation machine type or type of use as authorized in the cer-
tificate of registration (for example, addition of a computerized tomog-
raphy radiation machine); or

(1I) notify the agency of any increase in the num-
ber of radiation machines authorized by the certificate of registration
in any radiation machine type or type of use category; and

(11l) perform an EPE on the radiation machines
in accordance with subsection (j)(5)(J) of this section.

(i)  For persons who do not hold a valid certificate of
registration, loaner radiation machines may be used for human use up
to 30 days, by or under the supervision of a dentist licensed by Texas
State Board of Dental Examiners, before applying for a certificate of
registration in accordance with this section.

(6) Termination of certificates of registration. When a reg-
istrant decides to terminate all activities involving radiation machines
authorized under the certificate of registration, the registrant shall no-
tify the agency immediately and:

(A) request termination of the certificate of registration
in writing. The request shall be signed by the radiation safety officer,
owner, or an individual authorized to act on behalf of the registrant;

(B) submit to the agency a record of the disposition of
the radiation machines and, if transferred, to whom transferred; and

(C) pay any outstanding fees in accordance with sub-
section (h) of this section.

(7) Modification, suspension, and revocation of certificates
of registration.

(A) The terms and conditions of all certificates of reg-
istration shall be subject to revision or modification. A certificate of
registration may be suspended or revoked by reason of amendments to
the Act, by reason of requirements of this chapter or orders issued by
the agency.

(B) Any certificate of registration may be revoked, sus-
pended, or modified, in whole or in part in accordance with subsection
(1)(3)(C)(iii) of this section.

(C) Each certificate of registration revoked by the
agency ends at the end of the day on the date of the agency's final
determination to revoke the certificate of registration, or on the revo-
cation date stated in the determination, or as otherwise provided by
the agency order.
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(D) Except in cases in which the occupational and pub-
lic health or safety requires otherwise, no certificate of registration shall
be suspended or revoked unless, before the institution of proceedings
therefore, facts or conduct that may warrant such action shall have been
called to the attention of the registrant in writing and the registrant shall
have been afforded an opportunity to demonstrate compliance with all
lawful requirements.

(8) Reciprocal recognition of out-of-state certificates of
registration.

(A) Whenever any radiation machine is to be brought
into the State of Texas for any temporary use, the person proposing to
bring the radiation machine into the state shall apply for and receive
a notice from the agency granting reciprocal recognition before begin-
ning operations. The request for reciprocity shall include the following:

(i) completed RC Form 226-1 (Business Informa-
tion Form);

(i) completed RC Form 252-3 (Notice of Intent to
Work in Texas Under Reciprocity);

(iii) name and Texas licensing board number of the
dentist if the radiation machines are used on humans;

(iv) copy of the applicant's current state certificate of
registration or equivalent document;

(v) copy of the applicant's current operating and
safety procedures pertinent to the proposed use;

(vi) fee as specified in subsection (h)(1) of this sec-
tion; and

(vii) qualifications of personnel who will be operat-
ing the radiation machines.

(B) Upon a determination that the request for reci-
procity meets the requirements of the agency, the agency may issue
a notice granting reciprocal recognition authorizing the proposed
radiation machine use.

(C) Once reciprocity is granted, the out-of-state regis-
trant shall file a RC Form 252-3 with the agency before each entry into
the state. This form shall be filed at least three working days before the
radiation machine is used in the state. At determination of the agency,
the out-of-state registrant may, for a specific case, obtain permission to
proceed sooner if the three-day period would impose an undue hard-
ship.

(D) When radiation machines are used as authorized

under reciprocity, the out-of-state registrant shall have the following
in its possession at all times for inspection by the agency:

(i) completed RC Form 252-3;

(i)  copy of the notice from the agency granting reci-
procity;

(iii) copy of the out-of-state registrant's operating
and safety procedures; and

(iv) copy of the applicable rules as specified in the
notice granting reciprocity.

(E) Ifthe state from which the radiation machine is pro-
posed to be brought does not issue certificates of registration or equiv-
alent documents, a certificate of registration shall be obtained from the
agency in accordance with the requirements of this section.

(F) The agency may withdraw, limit, or qualify its ac-
ceptance of any certificate of registration or equivalent document is-

sued by another agency upon determining that such action is necessary
in order to prevent undue hazard to occupational and public health and
safety or property or environment.

(G) Reciprocal recognition will expire two years from
the date it is granted. A new request for reciprocity shall be submitted
to the agency every two years and the items in subparagraph (A) of this
paragraph shall be included.

(H) Radiation services provided by a person from out-
of-state will not be granted reciprocity. Whenever radiation services
are to be provided by a person from out-of-state, that person shall ap-
ply for and receive a certificate of registration from the agency before
providing radiation services. The application shall be filed in accor-
dance with this subsection, as applicable.

(§) Use of radiation machines.

(1) As low as reasonably achievable. Persons shall use, to
the extent practical, procedures and engineering controls based upon
sound radiation protection principles to achieve occupational doses and
public doses that are as low as reasonably achievable.

(2) Operating and safety procedures. Each registrant shall
have and implement written operating and safety procedures. These
procedures shall be read by and accessible to each individual before
operating a radiation machine, including any restrictions of the operat-
ing technique required for the safe operation of the particular radiation
machine.

(A) The registrant shall ensure and document that each
individual has read the operating and safety procedures before oper-
ating a radiation machine and reviewed the procedures annually not
to exceed 12 months. This documentation shall be maintained in ac-
cordance with subsection (k)(2) of this section for inspection by the
agency. The documentation shall include the following:

(i) name and signature of individual;

(ii)  date individual read the operating and safety pro-
cedures; and

(iii)  initials of the radiation safety officer.

(B) The operating and safety procedures shall include,
but are not limited to, the following procedures as applicable:

(i) ordering x-ray exams in accordance with subsec-
tion (b)(1)(A) and (B) of this section;

(i) providing radiation dose requirements in accor-
dance with paragraph (3)(A) of this subsection;

(iii)  instructing workers in accordance with para-
graph (3)(D) of this subsection;

(iv) posting notices to workers in accordance with
paragraph (4)(B) of this subsection;

(v) posting of a radiation area in accordance with
paragraph (4)(C) and (D) of this subsection;

(vi) using a technique chart in accordance with para-
graph (5)(A) of this subsection;

(vii) holding of patients or film in accordance with
paragraph (11)(A) and (B) of this subsection and subsection (c)(4) of
this section;

(viii)  following film for processing program or digi-
tal imaging acquisition system protocols in accordance with paragraphs
(12) - (14) of this subsection;
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(ix) notifying and reporting to individuals in accor-
dance with subsection (k)(2) and (3) of this section; and

(x) ensuring security and control of radiation ma-
chines in accordance with paragraph (4)(E)(i) of this subsection.

(3) Personnel requirements.
(A) Occupational dose limits.

(i) The registrant shall control the occupational dose
to individuals, to the following dose limits.

(I) An annual limit shall be the total effective
dose equivalent being equal to 5 rems (0.05 sievert).

(1I) The annual limits to the lens of the eye, to the
skin of the whole body, and to the skin of any extremities shall be:
(-a-) alens dose equivalent of 15 rems (0.15
sievert); and
(-b-) a shallow dose equivalent of 50 rems
(0.5 sievert) to the skin of the whole body or to the skin of any
extremity.

(I1I) The annual limits for a minor shall be 10%
of the annual occupational dose limits specified in subclauses (I) and
(II) of this clause.

(IV) 1f a woman declares her pregnancy, the reg-
istrant shall ensure that the dose equivalent to an embryo/fetus during
the entire pregnancy, due to occupational exposure of a declared preg-
nant woman, does not exceed 0.5 rem (5 millisievert). If a woman
chooses not to declare pregnancy, the occupational dose limits speci-
fied in subclauses (I) and (IT) of this clause are applicable to the woman.

(V) The registrant shall make efforts to avoid
substantial variation above a uniform monthly exposure rate (air kerma
rate) to a declared pregnant woman to satisfy the limit in clause (i) of
this subparagraph. The National Council on Radiation Protection and
Measurements recommended in NCRP Report No. 116 "Limitation of
Exposure to Radiation" (March 31, 1993) that no more than 0.05 rem
(0.5 mSv) to the embryo/fetus be received in any one month.

(i) The assigned deep dose equivalent shall be for
the portion of the body receiving the highest exposure. The assigned
shallow dose equivalent shall be the dose averaged over the contiguous
10 cm2 of the skin receiving the highest exposure.

(iii) The deep dose equivalent, lens dose equivalent,
and shallow dose equivalent may be assessed from surveys or radi-
ation measurements for demonstrating compliance with the occupa-
tional dose limits.

(iv) The registrant shall reduce the dose that an in-
dividual may be allowed to receive in the current year by the amount
of occupational dose received from radiation machines or radioactive
materials while employed by any other person.

(v) The agency may impose additional requirements
for controlling occupational exposure to restrict or assess the collective
dose.

(B) Dose limits for individual members of the public.
(i) Each registrant shall conduct operations so that:

(1) the total effective dose equivalent to individ-
ual members of the public from exposure to radiation from radiation
machines does not exceed 0.5 rem (5 millisieverts) in a year, exclu-
sive of the dose contribution from background radiation, exposure of
patients to radiation for medical diagnosis or therapy, or to voluntary
participation in medical research programs; and

(1I) the dose in any unrestricted area from exter-
nal sources does not exceed 0.002 rem (0.02 millisieverts) in any one
hour.

(ii) If the registrant permits members of the public
to have access to restricted areas, the limits for members of the public
continue to apply to those individuals.

(iii) The agency may impose additional restrictions
on radiation levels in unrestricted areas in order to restrict the collective
dose.

(C) Occupational doses from other sources of radiation.
Individuals who receive occupational doses from sources of radiation
other than dental radiation machines may be required to comply with
the requirements of §289.231(n) and (q) - (s) of this title.

(D) Instructions to workers. The registrant shall pro-
vide instructions to radiation workers before beginning initial work in
restricted areas. These instructions shall include the following:

(i) precautions or procedures to minimize exposure;

(i) the applicable provisions of agency require-
ments and certificates of registration for the protection of personnel
from exposures to radiation occurring in such areas; and

(iii) the radiation worker's responsibility to report
promptly to the registrant any condition that may constitute, lead to,
or cause a violation of agency requirements or certificate of registra-
tion conditions, or unnecessary exposure to radiation.

(4) Facility requirements.

(A) Caution signs. Unless otherwise authorized by the
agency, the standard radiation symbol prescribed shall use the colors
magenta, purple or black on yellow background. The standard radia-
tion symbol prescribed is the three-bladed design as follows:

Figure: 25 TAC §289.232(j)(4)(A)

(i) the cross-hatched area of the symbol is to be ma-
genta, purple, or black; and

(ii)  the background of the symbol is to be yellow.
(B) Posting of notices to workers.

(i) Each registrant shall post current copies of the
following documents:

(I) RC Form 232-1, "Notice to Employees," or
an equivalent document containing at least the same wording as RC
Form 232-1; and
Figure: 25 TAC §289.232(j)(4)(B)(i)(I)

(1I) a notice that describes the following docu-
ments and states where the documents may be examined:

(-a-) a copy of this section;

(-b-) the certificate of registration and condi-
tions or documents incorporated into the certificate of registration by
reference and amendments thereto;

(-c-) the operating procedures applicable to
work under the certificate of registration; and

(-d-) any notice of violation, if applicable, in-
volving radiological working conditions, or order issued in accordance
with subsections (b) and (1)(3) of this section and documentation of the
corrections of any violations.

(ii) Documents, notices, or forms posted in accor-
dance with this subsection shall:

(I) appear in an area visible to all workers to per-
mit individuals engaged in work under the certificate of registration to
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observe the documents on the way to or from any particular work lo-
cation to which the document applies;

(II) be conspicuous; and
(III) be replaced if defaced or altered.

(C) Posting requirements. The registrant shall post each
radiation area with a conspicuous sign or signs bearing the radiation
symbol and the words "CAUTION, RADIATION AREA."

(D) Exceptions to posting requirements. Registrants
are exempt from the posting of the radiation area requirements in
subparagraph (C) of this paragraph if the operator has continuous
surveillance and access control of the radiation area.

(E) Security and control of radiation machines.

(i) The registrant shall establish a protocol to ensure
radiation machines are secure from unauthorized removal.

(i) The registrant shall use devices and administra-
tive procedures to prevent unauthorized use of radiation machines.

(iii) Any person using hand-held dental radiation
machines shall ensure proper storage of the unit to include:

(I)  securing the unit against theft or unauthorized
use; and

(1l) storing the unit in locked cabinets, storage
rooms or work areas when not under immediate supervision of autho-
rized users.

(5) Radiation machine requirements.
(A) Technique chart.

(i) A technique chart relevant to the particular radi-
ation machine shall be provided or electronically displayed near the
control panel and used by all operators.

(i) Technique and exposure indicators.

(I) The technique factors to be used during an ex-
posure shall be indicated before the exposure begins except:

(-a-) when automatic exposure controls are
used, in which case the technique factors that are set before the
exposure shall be indicated; or

(-b-) unless prevented by the design of the
certified radiation machine.

(II) On radiation machines having fixed tech-
nique factors, the requirement of subclause (I) of this clause may be
met by permanent markings.

(III) The x-ray control shall provide visual indi-
cation of the production of x-rays. In addition, a signal audible to the
operator shall indicate that the exposure has terminated.

(IV)  The indicated technique factors shall be ac-
curate to within manufacturer's specifications. If these specifications
are not available from the manufacturer, the factors shall be accurate
to within plus or minus 10% of the indicated setting.

(B) Labeling radiation machines. Each registrant shall
ensure that each radiation machine is labeled in a conspicuous manner
that cautions individuals that radiation is produced when it is energized.
This label shall be affixed in a clearly visible location on the face of the
radiation machine.

(C) Mechanical support of tube head. The tube housing
assembly shall be adjusted to remain stable during an exposure unless

tube housing movement is a designed function of the radiation ma-
chine.

(D) Battery charge indicator. On battery-powered x-ray
generators, visual means shall be provided on the control panel to in-
dicate whether the battery is in a state of charge adequate for proper
operation.

(E) Beam quality. The following requirements apply to
beam quality.

(i) Half-value layer.

(1) The half-value layer of the useful beam for a
given x-ray tube potential shall not be less than the values shown in the
following table. If it is necessary to determine such half-value layer at
an x-ray tube potential that is not listed in the table, linear interpolation
may be made.

Figure: 25 TAC §289.232()(S)(E)(1))

(II) For capacitor energy storage equipment,
compliance with the requirements of this subparagraph shall be
determined with the maximum quantity of charge per exposure.

(ii)  Filtration controls.

(I) For radiation machines that have variable
kilovolt peak and variable filtration for the useful beam, a device shall
link the kilovolt peak selector with the filters and shall prevent an
exposure unless the minimum amount of filtration required by clause
(i) of this subparagraph is in the useful beam for the given kilovolt
peak that has been selected.

(1) Any other radiation machine having remov-
able filters shall be required to have the minimum amount of filtration
as required by clause (i)(I) of this subparagraph permanently located in
the useful beam during each exposure.

(F) Multiple tubes. Where two or more radiographic
tubes are controlled by one exposure switch, the tube or tubes that have
been selected shall be clearly indicated before initiation of the expo-
sure. This indication shall be both on the x-ray control panel and at or
near the tube housing assembly that has been selected.

(G) X-ray control. An x-ray control shall be incorpo-
rated into each radiation machine such that an exposure can be termi-
nated by the operator at any time, except for exposures of 0.5 second
or less. The exposure switch shall be of the continuous pressure type.

(H) Radiation machines needing correction or repair.
The correction or repair shall begin within 30 days following the failure
and the registrant shall perform or cause to be performed the correction
or repair according to a designated plan. Correction or repair shall be
completed no longer than 90 days from discovery unless authorized in
writing by the agency.

(I) Records of radiation machine corrections or repairs.
The registrant shall maintain records of corrections or repairs and any
tests, measurements or numerical readings listed in subparagraph (J) of
this paragraph in accordance with subsection (k)(2) of this section for
inspection by the agency.

(J) Equipment performance evaluations (EPE).

(i) For all dental radiation machines, the registrant
shall perform, or cause to be performed, EPE tests for each item spec-
ified in clauses (v) - (xi) of this subparagraph as follows:

() within 30 days after initial installation of ra-
diation machines:
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(II) within 30 days after reinstallation of a radia-
tion machine; and

(1II) within 30 days after repair of a radiation ma-
chine component that would affect the radiation output that includes,
but is not limited to, the timer, tube, and power supply.

(ii) Frequency of EPE. For x-ray and CT systems, an
EPE shall be performed at the frequency listed in the following table.
Figure: 25 TAC §289.232(j)(5)(J)(ii)

(iii) Records of the EPE results shall be available for
inspection by the agency and shall include the following:

(I) measurements and numerical readings;
(II) indication of pass or fail for each test; and

(III) maintenance by the registrant in accordance
with subsection (k)(2) of this section for inspection by the agency.

(iv) Radiation machines needing correction or
repair. If a radiation machine requires correction or repair following
an EPE, the correction or repair shall begin within 30 days following
the failure and the registrant shall perform or cause to be performed
the correction or repair according to a designated plan. Correction
or repair shall be completed no longer than 90 days from discovery
unless authorized in writing by the agency.

(v) Timer.

(I) The accuracy of the timer shall meet the man-
ufacturer's specifications. If the manufacturer's specifications are not
obtainable, the timer accuracy shall be plus or minus 10% of the indi-
cated time with testing performed at 0.5 second.

(1) Means shall be provided to terminate the ex-
posure at a preset time interval, a preset product of current and time,
a preset number of pulses, or a preset radiation exposure to the image
receptor. In addition, it shall not be possible to make an exposure when
the timer is set to a "zero" or "off" position if either position is provided.

(vi) Exposure reproducibility. When all technique
factors are held constant, including control panel selections associated
with automatic exposure control systems, the coefficient of variation of
exposure for both manual and automatic exposure control systems shall
not exceed 0.05. This requirement applies to clinically used techniques.

(vii) Kilovolt peak. If the registrant possesses doc-
umentation of the appropriate manufacturer's kilovolt peak specifica-
tions, the radiation machine shall meet those specifications. Ifthe regis-
trant does not possess documentation of the appropriate manufacturer's
kilovolt peak specifications, the indicated kilovolt peak shall be accu-
rate to within plus or minus 10% of the indicated settings. For radiation
machines with fewer than three fixed kilovolt peak settings, the radia-
tion machine shall be checked at those settings.

(viii) Tube stability. The x-ray tube shall remain
physically stable during exposures. In cases where tubes are designed
to move during exposure, the registrant shall assure proper and free
movement of the radiation machine.

(ix) Collimation. Field limitation shall meet the re-
quirements of paragraphs (9) and (10) of this subsection.

(x) Entrance exposure limits (air kerma limits) for
dental facilities. The in-air exposure (entrance air kerma) for an adult
bite wing view shall be determined from the exposure technique used
by the registrant for the average adult patient. The in-air exposure (en-
trance air kerma) for intraoral (bite wing) dental radiography shall not
exceed the following entrance exposure limits (air kerma limits):
Figure: 25 TAC §289.232(5)(5)(J)(x)

(xi) Measurements of the radiation output for a ra-
diation machine. Measurements of the radiation output for a radiation
machine shall be performed with a calibrated dosimetry system in ac-
cordance with the following.

(1) The dosimetry system calibration shall be
traceable to a national standard.

(II) Dosimetry systems shall be calibrated within
24 months from the date of the prior calibration.

(xii) Record of dosimetry system calibration. The
registrant shall verify all dosimetry equipment meets the requirements
of clause (xi) of this subparagraph.

(6) Dental research.

(A) Any research using radiation machines on humans
shall be approved by an Investigational Review Board (IRB) as re-
quired by Title 45, CFR, Part 46, and Title 21, CFR, Part 56. The IRB
shall include at least one licensed dentist to direct any use of radiation
in accordance with this section.

(B) Facilities with radiation machines with investiga-
tional device exemptions that are involved in clinical studies shall com-
ply with primary regulations that govern the conduct of clinical studies
and that apply to the manufacturers, sponsors, clinical investigators,
institutional review boards, and the medical device. These regulations
include the following:

(i) 21 CFR, Part 812, Investigational Device Ex-
emptions;

(i) 21 CFR, Part 50, Protection of Human Subjects;
(iii) 21 CFR, Part 56, Institutional Review Boards;

(iv) 21 CFR, Part 54, Financial Disclosure by Clini-
cal Investigators; and

(v) 21 CFR, Part 820, Subpart C, Design Controls of
the Quality System Regulation.

(7) Educational facilities. Facilities conducting training
using non-humans are held to all the requirements of this section
except for paragraph (5)(J) of this subsection concerning EPE and
for paragraphs (12) and (13) of this subsection concerning image
processing.

(8) Certified radiation machines for dental facilities. The
registrant shall not make, nor cause to be made, any modification of
components or installations of components certified in accordance with
the United States Food and Drug Administration Title 21, CFR, Part
1020, "Performance Standards for Ionizing Radiation Emitting Prod-
ucts," as amended, in any manner that could cause the installations or
the components to fail to meet the requirements of the applicable parts
of the standards specified in Title 21, CFR, Part 1020, except where
a variance has been granted by the Director, Center for Devices and
Radiological Health, United States Food and Drug Administration. A
copy of the variance shall be maintained by the registrant in accordance
with subsection (k)(2) of this section for inspection by the agency. All
modifications of components or installation of components must be ap-
proved by the manufacturer.

(9) Additional requirements for dental intraoral radiation
machines.

(A) Source-to-skin distance. Radiation machines de-
signed for use with an intraoral image receptor shall be provided with
means to limit source-to-skin distance to not less than:
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(i) 18 centimeters if operable above 50 kilovolt
peak; or

(i) 10 centimeters if not operable above 50 kilovolt
peak.

(B) Field limitation. Radiation machines designed for
use with an intraoral image receptor shall be provided with means to
limit the x-ray beam such that:

(i) ifthe minimum source-to-skin distance is 18 cen-
timeters or more, the x-ray field at the minimum source-to-skin distance
shall be restricted to a dimension of no more than seven centimeters;
and

(i) if the minimum source-to-skin distance is less
than 18 centimeters, the x-ray field at the minimum source-to-skin dis-
tance shall be restricted to a dimension of no more than six centimeters.

(10) Additional requirements for dental extraoral radiation
machines.

(A) Dental panoramic radiation machines shall be pro-
vided with means to restrict the x-ray beam to the following:

(i) the imaging slit in the transverse axis; and

(i) no more than a total of 0.5 inches larger than the
imaging slit in the vertical axis.

(B) All other dental extraoral radiation machines (e.g.,
cephalometric) shall be provided with means to restrict the x-ray field to
the image receptor. The x-ray field shall not exceed the image receptor
by more than:

(i) 2.0% of'the source-to-image receptor distance for
the length or width of the image receptor for rectangular collimation;
or

(i) 2.0% of the source-to-image receptor distance
for the diagonal of the image receptor for circular or polygon colli-
mation.

(11) Additional operational controls.

(A) When a patient or image receptor must be held in
position during radiography, mechanical supporting or restraining de-
vices shall be used when the exam permits except in individual cases in
which the registrant has determined that the holding devices are con-
traindicated.

(B) The registrant's written operating and safety proce-
dures required by paragraph (2) of this subsection shall include the fol-
lowing:

(i) alistof circumstances in which mechanical hold-
ing devices cannot be routinely utilized; and

(ii) a procedure used for selecting an individual to
hold or support the patient or image receptor.

(C) The operator position during the exposure shall be
such that the operator's exposure is as low as reasonably achievable and
the operator is a minimum of six feet from the useful beam or behind a
protective barrier. The operator shall maintain verbal, aural, and visual
contact with the patient.

(12) Automatic and manual film processing for dental fa-
cilities and mobile dental services.

(A) Films shall be developed in accordance with the
time-temperature relationships recommended by the film manufacturer.
The specified developer temperature for automatic processing and the
time-temperature chart for manual processing shall be posted in the

processing area. If the registrant determines an alternate time-tem-
perature relationship is more appropriate for a specific facility, that
time-temperature relationship shall be documented and posted.

(B) Chemicals shall be replaced according to the chem-
ical manufacturer or supplier's recommendations or at an interval not
to exceed three months.

(C) Darkroom light leak tests shall be performed at in-
tervals not to exceed six months.

(D) Lighting in the film processing/loading area shall be
maintained with the filter, bulb wattage, and distances recommended
by the film manufacturer for that film emulsion or with products that
provide an equivalent level of protection against fogging.

(E) Corrections or repairs of the light leaks or other de-
ficiencies in subparagraphs (B) - (D) of this paragraph shall be initiated
within 72 hours after discovery and completed no longer than 15 days
from detection of the deficiency unless a longer time is authorized by
the agency. Records of the corrections or repairs shall include the date
and initials of the individual performing these functions and the regis-
trant shall maintain the records in accordance with subsection (k)(2) of
this section for inspection by the agency.

(F) Documentation of the items in subparagraphs (B),
(C), and (E) of this paragraph shall be maintained at the site where
performed and shall include the date and initials of the individual com-
pleting these items. These records shall be made and maintained in
accordance with subsection (k)(2) of this section for inspection by the
agency.

(13) Alternative processing systems. Users of daylight
processing systems, laser processors, self-processing film systems,
or other alternative processing systems shall follow manufacturer's
recommendations for image processing. Documentation that the
registrant is following manufacturer's recommendations shall include
the date and initials of the individual completing the document and
shall be made and maintained at the authorized use location where
performed in accordance with subsection (k)(2) of this section for
inspection by the agency.

(14) Digital imaging acquisition systems.

(A) Users of digital imaging acquisition systems shall
follow quality assurance/quality control (QA/QC) protocol for digital
imaging established by the manufacturer.

(i) The registrant shall include the protocols estab-
lished in paragraph (2) of this subsection in its operating and safety
procedures.

(ii) The registrant shall document the frequency
at which the quality assurance/quality control protocol is performed.
Documentation shall:

(1) include the date and initials of the individual
completing the document and the images acquired; and

(1) bemaintained and available at the authorized
use location where performed in accordance with subsection (k)(2) of
this section for inspection by the agency.

(B) Ifaprotocol cannot be established by the manufac-
turer, it shall be developed and implemented by the registrant.

(i) The QA/QC protocol, as developed and imple-
mented by the registrant, shall include image quality testing for, but
not limited to, spatial resolution, noise, artifacts and contrast by using
a commercially purchased testing tool or an inanimate object of at least
three varying densities.
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(I) Images shall be acquired with each x-ray im-
age receptor at an interval not to exceed three months.

(1I) Test images shall be compared to previous
test images to assess degradation of image quality.

(III) If a radiation machine or components of the
digital imaging acquisition system require correction or repair follow-
ing a quality test, the correction or repair shall begin within 30 days
following the failure and the registrant shall perform or cause to be per-
formed the correction or repair according to a designated plan. Correc-
tion or repair shall be completed no longer than 90 days from discovery
unless authorized in writing by the agency.

(i)  The registrant shall include the protocols estab-
lished in paragraph (2) of this subsection in its operating and safety
procedures.

(iti) The registrant shall document the frequency
at which the quality assurance/quality control protocol is performed.
Documentation shall:

() include the date and initials of the individual
completing the document and the images acquired; and

(II) be maintained and available at the authorized
use location where performed in accordance with subsection (k)(2) of
this section for inspection by the agency.

(k) Records and reports.
(1) General provisions for records and reports.

(A) Each registrant shall maintain records at each site,
including sites authorized by the certificate of registration, conditions,
and records sites for mobile services. The records shall include those
specified in paragraph (2) of this subsection and shall be maintained at
the time interval indicated for inspection by the agency. These records
may be maintained in electronic format. These records shall be acces-
sible to radiation machine operators during working hours.

(B) Allrecords required by this section shall be accurate
and factual.

(C) Each registrant shall use the SI units gray, sievert,
and coulomb per kilogram, or the special units rad, rem, and roent-
gen, including multiples and subdivisions, and shall clearly indicate
the units of all quantities on records required by this section.

(D) The registrant shall make a clear distinction among
the quantities entered on the records required by this section, such
as, total effective dose equivalent, shallow dose equivalent, lens dose
equivalent, and deep dose equivalent.

(E) Each record required by this section shall be legible
throughout the specified retention period.

(F) The record shall be the original, a reproduced copy,
or a microform, if the authorized personnel authenticate the copy or
microform and that the microform is capable of producing a clear copy
throughout the required retention period.

(G) The record may also be stored in electronic for-
mat with the capability for producing legible, accurate, and complete
records during the required retention period.

(H) The registrant shall maintain adequate safeguards
against tampering with and loss of records.

(I) Copies of records required in subsections (i)(5)(I)
and (J), G)(5)(J), and (j)(12)(F) of this section and by certificate of
registration condition that are relevant to operations at an additional
authorized use location shall be maintained at that location in addition

to the main site specified on a certificate of registration in accordance
with subsection (k)(2) of this section.

(J) Subject to the limitations provided in the Texas Pub-
lic Information Act, Government Code, Chapter 552, all information
and data collected, assembled, or maintained by the agency are public
records open to inspection and copying during regular office hours.

(K) Any person who submits written information or
data to the agency and requests that the information be considered
confidential, privileged, or otherwise not available to the public under
the Texas Public Information Act, shall justify such request in writing,
including statutes and cases where applicable, addressed to the agency.

(i) Documents containing information that is
claimed to fall within an exception to the Texas Public Information
Act shall be marked to indicate that fact. Markings shall be placed on
the document on origination or submission.

(I) The words "NOT AN OPEN RECORD" shall
be placed conspicuously at the top and bottom of each page containing
information claimed to fall within one of the exceptions.

(1I) The following wording shall be placed at the
bottom of the front cover and title page, or first page of text if there is
no front cover or title page:

Figure: 25 TAC §289.232(k)(1)(K)(i)(I)

(i) The agency requests, whenever possible, that all
information submitted under the claim of an exception to the Texas
Public Information Act be extracted from the main body of the appli-
cation and submitted as a separate annex or appendix to the application.

(iii)  Failure to comply with any of the procedures
that are described in clauses (i) and (ii) of this subparagraph may re-
sult in all information in the agency file being disclosed upon an open
records request.

(L) The agency will determine whether information
falls within one of the exceptions to the Texas Public Information
Act. The agency will determine whether there has been a previous
determination that the information falls within one of the exceptions
to the Texas Public Information Act. If there has been no previous
determination and the agency believes that the information falls within
one of the exceptions, an opinion of the Attorney General will be re-
quested. If the agency agrees in writing to the request, the information
shall not be open for public inspection unless the Attorney General's
office subsequently determines that it is not an exception.

(M) Requests for information.

(i) Allrequests for open records information shall be
in writing and refer to documents currently in possession of the agency.

(i) The agency will determine whether the informa-
tion may be released or whether it falls within an exception to the Texas
Public Information Act.

(I) The agency may take a reasonable period to
determine whether information falls within one of the exceptions to
the Texas Public Information Act.

(1I) If the information is determined to be public,
it will be presented for inspection and copies of documents will be
furnished within a reasonable period. A fee will be charged to recover
agency costs for copies.

(iii)  Original copies of public records may not be re-
moved from the agency. Under no circumstances shall material be re-
moved from existing records.

(2) Records requirements.
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(A) Eachregistrant shall maintain the following records
at each site, including authorized records sites for mobile services, at
the time intervals specified and make available to the agency for in-
spection. The records may be maintained in electronic format.
Figure: 25 TAC §289.232(k)(2)(A)

(B) For radiation machines authorized for mobile
service, copies of the records specified in the table in subparagraph
(A)(iii)-(v) of this paragraph shall be maintained with the radiation
machine in accordance with subparagraph (A) of this paragraph for
inspection by the agency. If on-board processors are utilized, image
processing records shall also be made on board in accordance with
subsection (j)(12), (13), and (14) of this section and maintained in
accordance with subparagraph (A) of this paragraph for inspection by
the agency.

(C) For authorized records sites for mobile services,
copies of the records specified in subparagraph (A)(ii) and (vi)-(xii) of
this paragraph shall be maintained in accordance with subparagraph
(A) of this paragraph for inspection by the agency.

(3) Reports.

(A) Reports of stolen, lost, or missing radiation ma-
chines.

(i) Each registrant shall report to the agency by tele-
phone a stolen, lost, or missing radiation machine immediately after its
occurrence becomes known to the registrant.

(i) Within 30 days after making the telephone re-
port, each registrant required to make a report according to clause (i)
of this subparagraph shall make a written report to the agency that in-
cludes the following information:

(I) a description of the radiation machine in-
volved, including the manufacturer name, model and serial number;

(II) a description of the circumstances under
which the loss or theft occurred;

(III) actions that have been taken, or will be
taken, to recover the radiation machine; and

(1V) procedures or measures that have been, or
will be, adopted to ensure against a recurrence of the loss or theft of
radiation machines.

(iii)  Subsequent to filing the written report, the reg-
istrant shall also report additional information pertaining to the loss or
theft within 30 days after the registrant learns of such information.

(iv) The registrant shall prepare any report filed with
the agency in accordance with this subsection so that names of individ-
uals who may have received exposure to radiation are stated in a sepa-
rate and detachable portion of the report.

(B) Reports of incidents.

(i) Notwithstanding other requirements for notifica-
tion, each registrant shall immediately report each event involving a
radiation machine possessed by the registrant that may have caused or
threatens to cause an individual, except radiation administered for heal-
ing arts purposes, to receive:

(1) a total effective dose equivalent of 25 rems
(0.25 sievert) or more;

(II) alens dose equivalent of 75 rems (0.75 siev-
ert) or more; or

(1I1) a shallow dose equivalent to the skin of the
whole body or to the skin of any extremities of 250 rads (2.5 grays) or
more.

(i)  Within 24 hours of discovery of the event, each
registrant shall report to the agency each event involving loss of con-
trol of a radiation machine possessed by the registrant that may have
caused, or threatens to cause an individual to receive, in a period of 24
hours:

(1) atotal effective dose equivalent exceeding 5
rems (0.05 sievert);

(II) a lens dose equivalent exceeding 15 rems
(0.15 sievert); or

(III) a shallow dose equivalent to the skin of the
whole body or to the skin of any extremities exceeding 50 rems (0.5
sievert).

(iii) Registrants shall make the initial notification re-
ports required by clauses (i) and (ii) of this subparagraph by telephone
to the agency and shall confirm the initial notification report within 24
hours by facsimile or other electronic media to the agency.

(iv) The registrant shall prepare each report filed
with the agency in accordance with this section so that names of
individuals who have received exposure to sources of radiation are
stated in a separate and detachable portion of the report.

(C) Reports of exposures and radiation levels exceeding
the limits.

(i) In addition to the notification required by sub-
paragraph (B) of this paragraph, each registrant shall submit a written
report within 30 days after learning of any of the following occurrences:

(1) incidents for which notification are required
by subparagraph (B) of this paragraph;

(II) doses in excess of any of the following:

(-a-) the occupational dose limits for adults in
subsection ()(3)(A)(i) of this section;

(-b-) the occupational dose limits for a minor
in subsection (§)(3)(A)(1)(III) of this section;

(-c-) the limits for an embryo/fetus of a de-
clared pregnant woman in subsection (j)(3)(A)(1)(IV) and (V) of this
section;

(-d-) the limits for an individual member of
the public in subsection (j)(3)(B) of this section; or

(-e-) any applicable limit in the certificate of
registration;

(111) levels of radiation in:
(-a-) arestricted area in excess of applicable
limits in the certificate of registration; or
(-b-) an unrestricted area in excess of 10
times the applicable limit set forth in this section or in the certificate
of registration conditions, whether or not involving exposure of any
individual in excess of the limits in subsection (j)(3)(B) of this section.

(i) Each report required by clause (i) of this sub-
paragraph shall describe the extent of exposure of individuals to radia-
tion, including, as appropriate:

(I) estimates of each individual's dose;
(II) the levels of radiation involved;

(II) the cause of the elevated exposures, dose
rates; and
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(IV) corrective steps taken or planned to ensure
against a recurrence, including the schedule for achieving conformance
with applicable limits, and associated registration conditions.

(iii)  Each report filed in accordance with clause (i)
of this subparagraph shall include, for each individual exposed, the
name, a unique identification number, and date of birth. With respect
to the limit for the embryo/fetus in subsection ()(3)(A)(1)(IV) and (V)
of this section, the identifiers should be those of the declared pregnant
woman. The report shall be prepared so that this information is stated
in a separate and detachable portion of the report.

(D) Reports to individuals of exposures.

(i) Ifapplicable, radiation exposure data for an indi-
vidual shall be reported to the individual as specified in this paragraph.
The information reported shall include data and results obtained in ac-
cordance with requirements of this section, orders, certificate of reg-
istration conditions, as shown in records made and maintained by the
registrant in accordance with this subsection. Each notification and re-
port shall:

() be in writing;

(II) include appropriate identifying data such as
the name of the registrant, the name of the individual, and the individ-
ual's identification number;

(1l) include the individual's exposure informa-
tion; and

(IV) contain the following statement: "This
report is furnished to you under the provisions of the Texas Reg-
ulations for Control of Radiation, 25 Texas Administrative Code
§289.232(j))(3)(A) - (C). You should preserve this report for further
reference."”

(it) Ifapplicable, each registrant shall provide an an-
nual written report to advise each worker of the worker's estimated
dose, received in that monitoring year, as shown in records made and
maintained by the registrant in accordance with subparagraph (C) of
this paragraph if:

(1) the individual's occupational dose exceeds
100 mrem (1 mSv) total effective dose equivalent or 100 mrem (1
mSv) to any individual organ or tissue; or

(1) the individual requests his or her annual dose
report in writing.

(iii) When a registrant is required in accordance with
subparagraphs (B) and (C) of this paragraph to report to the agency any
exposure of an identified occupationally exposed individual, or an iden-
tified member of the public, to radiation, the registrant shall also notify
the individual and provide the individual with a copy of the report sub-
mitted to the agency, including the information required by clause (i)
of this subparagraph. Such reports shall be transmitted no later than
the transmittal to the agency.

() Compliance and hearing procedures.

(1) Inspections. The agency may enter public or private
property at reasonable times to determine whether, in a matter under
the agency's jurisdiction, there is compliance with the Act, the require-
ments of this section, certificate of registration conditions, and orders
issued by the agency.

(A) Each registrant shall perform, upon instructions
from the agency, or shall permit the agency to perform such reasonable
surveys, as the agency deems appropriate or necessary, including, but
not limited to, surveys of:

(i) radiation machines;
(ii) facilities where radiation machines are used; and

(iii)  other radiation machines and devices used in
connection with utilization of radiation machines.

(B) The routine inspection interval for dental facilities
is four years. On-site inspections and remote inspections may be alter-
nated as determined by the agency. The inspection interval specified is
based upon the average number of health-related violations per inspec-
tion, as determined from compliance history data. Registrant's having
certificates of registration authorizing multiple radiation machine use
categories will be inspected on-site at the most frequent interval spec-
ified for the radiation machine uses authorized.

(i) Notwithstanding the inspection interval speci-
fied in this subparagraph, the agency may inspect registrants more
frequently due to:

(1) the persistence or severity of violations found
during an inspection;

(II) investigation of an incident or complaint
concerning the facility;

(1II) a request for an inspection by a worker in
accordance with paragraph (2) of this subsection;

(IV) any change in a facility or radiation machine
that might cause a significant increase in radiation output or hazard; or

(V) amutual agreement between the agency and
registrant.

(i) The agency will conduct inspections of dental
radiation machines in a manner designed to cause as little disruption
of a dental practice as is practicable.

(C) On-site Inspections.

(i) Each registrant shall afford to the agency at all
reasonable times opportunity to inspect materials, radiation machines,
activities, facilities, premises, and records in accordance with this sec-
tion.

(i) During an inspection, agency inspectors may ob-
tain and retain paper or electronic copies of requested documentation
in accordance with this section.

(iii) Each registrant shall make available to the
agency for inspection records made and maintained in accordance
with this section.

(iv) Agency inspectors may consult privately with
workers concerning matters of occupational radiation protection and
other matters related to applicable provisions of agency regulations and
certificates of registration to the extent the inspectors deem necessary
for the conduct of an inspection.

(v) An employee who routinely is engaged in work
under control of the registrant, operating the radiation machines for
healing arts purposes, shall be made available to operate the radiation
machines at the time of the inspection and engage in the inspection
process.

(vi) Notwithstanding the other provisions of this
section, agency inspectors are authorized to refuse to permit accom-
paniment by any individual who interferes, delays, or causes to be
delayed an inspection.

(D) For remote inspection of dental radiation machines,
each registrant shall:
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(i) respond to arequest from the agency for a remote
inspection;

(i) complete the remote inspection forms in accor-
dance with the instructions included with the forms; and

(iii) return to the agency the completed remote in-
spection forms, including documentation of the most recent EPE per-
formed in accordance with subsection (j)(5)(J) of this section and an
inventory in accordance with subsection (i)(5)(I) of this section by the
deadline indicated on the forms.

(E) During the course of an inspection, any worker may
privately inform the inspectors, either verbally or in writing, any past
or present condition which that individual has reason to believe may
have contributed to or caused any violation of the Act, the requirements
in this section, certificate of registration conditions, or any unneces-
sary exposure of an individual to radiation from any radiation machine
source of radiation under the registrant's control. Any such notice in
writing shall comply with the requirements of paragraph (2) of this sub-
section.

(F) The provisions of subparagraph (E) of this para-
graph shall not be interpreted as authorization to disregard instructions
in accordance with subsection (j)(3)(D) of this section.

(2) Complaints. Any worker or representative of a worker
who believes that a violation of the Act, the requirements of this
section, or certificate of registration conditions exists or has occurred
in work under a certificate of registration with regard to radiological
working conditions in which the worker is engaged, may request an
inspection by giving notice of the alleged violation to the agency. Any
such notice shall be in writing, shall set forth the specific grounds for
the notice, and the worker or representative of the worker shall sign
the notice. A copy shall be provided to the registrant by the agency
no later than at the time of inspection except that, upon the request
of the worker giving such notice, the worker's name and the name of
individual referred to therein shall not appear in such copy or on any
record published, released, or made available by the agency, except
for good cause shown.

(A) If, upon receipt of such notice, the agency deter-
mines that the request meets the requirements set forth in this para-
graph, and that there are reasonable grounds to believe that the alleged
violation exists or has occurred, an inspection shall be made as soon
as practicable to determine if such alleged violation exists or has oc-
curred. Inspections in accordance with this section need not be limited
to matters referred in the request.

(B) Noregistrant, contractor or subcontractor of a regis-
trant shall discharge or in any manner discriminate against any worker
because of the following:

(i) such worker has filed any request or instituted or
caused to be instituted any proceeding under this section;

(i)  such worker has testified or is about to testify in
any such proceeding; or

(iii) because of the exercise by such worker on be-
half of that individual or others of any option afforded by this section.

(C) Inspections not warranted.

(i) If the agency determines, with respect to a re-
quest under subparagraphs (A) and (B) of this paragraph, that an in-
spection is not warranted because there are no reasonable grounds to
believe that a violation exists or has occurred, the agency shall notify
the requestor in writing of such determination. The requestor may ob-

tain review of such determination in accordance with the provisions of
the Act and the Government Code, Chapters 2001 and 2002.

(ii) Ifthe agency determines that an inspection is not
warranted because the requirements of this paragraph have not been
met, the agency shall notify the requestor in writing of such determi-
nation. Such determination shall be without prejudice to the filing of a
new request meeting the requirements of this paragraph.

(D) Agency inspectors are required to have special
training in the design and uses of medical x-ray equipment. Inspector
training requirements and standards will be detailed in the Radiation
Control Program policies and procedures manual.

(3) Hearing and enforcement procedures.
(A) Violations.

(i) A court injunction or agency order may be issued
prohibiting any violation of any provision of the Act or any requirement
of this section or order issued thereunder.

(i) Any person who violates any provision of the
Act or any requirement of this section or order issued thereunder may
be subject to civil or administrative penalties.

(iii) Such person may also be guilty of a misde-
meanor and upon conviction, may be punished by fine or imprisonment
or both, as provided by law.

(B) Denial of an application for a certificate of registra-
tion.

(i) When the agency contemplates denial of an
application for certificate of registration as outlined in subparagraph
(A)(1) of this paragraph, the registrant shall be afforded the opportunity
for a hearing. Notice of the denial shall be delivered to the registrant
by mail, addressed to the last known address of the registrant.

(i) Any applicant or registrant against whom the
agency contemplates denial of an application may request a hearing
by submitting a written request to the director within 30 days after
service of the notice or date of mailing.

(I) The written request for a hearing shall contain
the following:
(-a-) statement requesting a hearing; and
(-b-) name and address of the applicant or
registrant.

(II) Failure to submit a written request for a hear-
ing within 30 days after notice is sent will render the agency action fi-
nal.

(C) Compliance procedures for registrants and other
persons.

(i) A registrant or other person who commits a vi-
olation will be issued a notice of violation. The person receiving the
notice shall provide the agency with a written statement and supporting
documentation by the date stated in the notice describing the following:

(1) steps taken by the person and the results
achieved;

(1l) corrective steps to be taken to prevent recur-
rence; and

(11I)  the date when full compliance was or is ex-
pected to be achieved. The agency may require responses to notices of
violation to be under oath.
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(i) The terms and conditions of all certificates of
registration shall be subject to amendment or modification. A certifi-
cate of registration may be modified, suspended, or revoked by reason
of amendments to the Act, or for violation of the Act, the requirements
of this section, a condition of the certificate of registration, or an order
of the agency.

(iii)  Any certificate of registration may be modified,
suspended, or revoked in whole or in part, for any of the following:

(I) any material false statement in the application
or any statement of fact required in accordance with provisions of the
Act;

(1I) conditions revealed by such application or
statement of fact or any report, record, or inspection, or other means
that would warrant the agency to refuse to grant a certificate of regis-
tration on an original application;

(I1I) violation of, or failure to observe any of the
applicable terms and conditions of the Act, this section, or of the cer-
tificate of registration, or order of the agency; or

(IV) existing conditions that constitute a substan-
tial threat to the public health or safety or the environment.

(iv) If another state or federal entity takes an action
such as modification, revocation, or suspension of the certificate of reg-
istration, the agency may take a similar action against the registrant.

(v)  When the agency determines that the action pro-
vided for in clause (viii) of this subparagraph or subparagraph (D) of
this paragraph is not to be taken immediately, the agency may offer the
registrant an opportunity to attend an informal conference to discuss
the following with the agency:

(I) methods and schedules for correcting the vi-
olations; or

(II) methods and schedules for showing compli-
ance with applicable provisions of the Act, the requirements of this sec-
tion, certificate of registration conditions, or any orders of the agency.

(vi) Notice of any informal conference shall be
delivered by personal service, or certified mail, addressed to the last
known address. An informal conference is not a prerequisite for the
action to be taken in accordance with clause (viii) of this subparagraph
or subparagraph (D) of this paragraph.

(vii) Except in cases in which the occupational and
public health or safety requires otherwise, no certificate of registration
shall be suspended or revoked unless, before the institution of proceed-
ings therefore, facts or conduct that may warrant such action shall have
been called to the attention of the registrant in writing, and the regis-
trant shall have been afforded an opportunity to demonstrate compli-
ance with all lawful requirements.

(viii)  When the agency contemplates modification,
suspension, or revocation of the certificate of registration, the registrant
shall be afforded the opportunity for a hearing. Notice of the contem-
plated action, along with a complaint, shall be given to the registrant by
personal service or certified mail, addressed to the last known address.

(ix) Any applicant or registrant against whom the
agency contemplates an action described in clause (viii) of this sub-
paragraph may request a hearing by submitting a written request to the
director within 30 days after service of the notice.

(I) The written request for a hearing shall contain
the following:
(-a-) statement requesting a hearing;

(-b-) name, address, and identification num-
ber of the registrant against whom the action is being taken.

(1I) Failure to submit a written request for a hear-
ing within 30 days after notice is sent will render the agency action fi-
nal.

(D) Assessment of administrative penalties.

(i) When the agency determines that monetary
penalties are appropriate, proposals for assessment of and hearings on
administrative penalties shall be made in accordance with Health and
Safety Code, §401.384; Title 1, Texas Administrative Code, Chapter
155; and applicable sections of the Formal Hearing Procedures,
§§1.21, 1.23, 1.25, and 1.27 of this title.

(i)  Assessment of administrative penalties shall be
based on the following criteria:

(I) the seriousness of the violations;
(II) previous compliance history;

(IlI) the amount necessary to deter future viola-
tions;

(IV) efforts to correct the violations; and
(V) any other mitigating or enhancing factors.

(iii)  Application of administrative penalties. The
agency may impose differing levels of penalties for different severity
level violations and different classes of users as follows.

(I) Administrative penalties may be imposed for
severity level I and II violations. Administrative penalties may be im-
posed for severity level III, IV, and V violations when the violations
are combined with those of higher severity levels or for repeated vio-
lations.

(II) The following Tables A and B show the base
administrative penalties.
Figure: 25 TAC §289.232()(3)(D)(iii)(IT)

(1II) Adjustments to the percentages of base
amounts in Table B may be made for the presence or absence of the
following factors:

(-a-) prompt identification and reporting;

(-b-) corrective action to prevent recurrence;

(-c-) compliance history;

(-d-) prior notice of similar event;

(-e-) multiple occurrences; and

(-f-) negligence that resulted in or increased
adverse effects.

(IV)  The penalty for each violation may be in an
amount not to exceed $10,000 a day for a person who violates the Act or
requirements of this section, order, or certificate of registration issued
in accordance with the Act. Each day a violation continues may be
considered a separate violation for purposes of penalty assessment.

(iv) The agency may conduct settlement negotia-
tions.

(E) Severity levels of violations for registrants or other
persons.

(i) Violations for registrants or other persons shall
be categorized by one of the following severity levels.

(1) Severity level I are violations that are most
significant and may have a significant negative impact on occupational
or public health and safety or on the environment.
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(II) Severity level II are violations that are very
significant and may have a negative impact on occupational or public
health and safety or on the environment.

(I1I)  Severity level 111 are violations that are sig-
nificant and which, if not corrected, could threaten occupational or pub-
lic health and safety or the environment.

(1V) Severity level IV are violations that are of
more than minor significance, but if left uncorrected, could lead to more
serious circumstances.

(V) Severity level V are violations that are of mi-
nor safety or environmental significance.

(ii) Criteria to elevate or reduce severity levels.

(I) Severity levels may be elevated to a higher
severity level for the following reasons:

(-a-) more than one violation resulted from
the same underlying cause;

(-b-) a violation contributed to or was the
consequence of the underlying cause, such as a management break-
down or breakdown in the control of registered activities;

(-c-) a violation occurred multiple times be-
tween inspections;

(-d-) aviolation was willful or grossly negli-
gent;

(-e-) compliance history; or

(-f-) other mitigating factors.

(II) Severity levels may be reduced to a lower
level for the following reasons:
(-a-) the registrant identified and corrected
the violation before the agency inspection;
(-b-) the registrant's actions corrected the vi-
olation and prevented recurrence; or
(-c-) other mitigating factors.

(iii) Examples of severity levels.
severity levels are available upon request to the agency.

Examples of

(F) Impoundment of radiation machines. Radiation ma-
chines shall be subject to impounding in accordance with Health and
Safety Code, §401.068 and this paragraph.

(i) In the event of an emergency, the agency shall
have the authority to impound or order the impounding of radiation
machines possessed by any person not equipped to observe or failing to
observe the provisions of the Act, or any requirements of this section,
certificate of registration conditions, or orders issued by the agency.
The agency shall submit notice of the action to be published in the
Texas Register no later than 30 days following the end of the month in
which the action was taken.

(i) At the agency's discretion, the impounded radi-
ation machines may be disposed of by:

(I) returning the radiation machine to a properly
registered owner, upon proof of ownership, who did not cause the emer-
gency;

(II) releasing the radiation machine as evidence
to police or courts;

(IlI) returning the radiation machine to a regis-
trant after the emergency is over and settlement of any compliance ac-
tion; or

(IV) selling, destroying or other disposition
within the agency's discretion.

(iii) If agency action is necessary to protect the pub-
lic health and safety, no prior notice need be given the owner or posses-
sor. If agency action is not necessary to protect the public health and
safety, the agency will give written notice to the owner or the posses-
sor of the impounded radiation machine of the intention to dispose of
the radiation machine. Notice shall be the same as provided in subpara-
graph (C)(viii) of this paragraph. The owner or possessor shall have 30
days from the date of personal service or mailing to request a hearing
under Title 1, Texas Administrative Code, Chapter 155, and the Formal
Hearing Procedures, §§1.21, 1.23, 1.25, and 1.27 of'this title, and in ac-
cordance with subparagraph (C)(ix) of this paragraph, concerning the
intention of the agency. If no hearing is requested within that period,
the agency may take the contemplated action, and such action is final.

(iv) Upon agency disposition of a radiation ma-
chine, the agency may notify the owner or possessor of any expense
the agency may have incurred during the impoundment or disposition
and request reimbursement. If the amount is not paid within 60 days
from the date of notice, the agency may request the Attorney General
to file suit against the owner or possessor for the amount requested.

(v) Ifthe agency determines from the facts available
that an impounded radiation machine is abandoned, with no reasonable
evidence showing its owner or possessor, the agency may make such
disposition of the radiation machine as it sees fit.

(G) Emergency orders.

(i) When an emergency exists requiring immediate
action to protect the public health or safety or the environment, the
agency may, without notice or hearing, issue an order citing the exis-
tence of such emergency and require that certain actions be taken as the
agency directs to meet the emergency. No later than 30 days following
the end of the month in which the action was taken, the agency shall
submit notice of the action for publication in the Texas Register. The
action taken will remain in full force and effect unless and until modi-
fied by subsequent action of the agency.

(ii) An emergency order takes effect immediately
upon service.

(iii)  Any person receiving an emergency order shall
comply immediately.

(iv) The person receiving the order shall be afforded
the opportunity for a hearing on an emergency order. Notice of the
action, along with a complaint, shall be given to the person by personal
service or certified mail, addressed to the last known address. A hearing
shall be held on an emergency order if the person receiving the order
submits a written request to the director within 30 days after the date
of the order.

(I) The hearing shall be held not less than 10 days
nor more than 20 days after receipt of the written application for hear-
ing.

(1I)  Atthe conclusion of the hearing and after the
proposal for decision is made as provided in the Texas Administrative
Procedure Act, Texas Government Code, Chapter 2001, the commis-
sioner shall take one of the following actions:

(-a-) determine that no further action is war-
ranted;

(-b-) amend the certificate of registration;

(-c-) revoke or suspend the certificate of reg-
istration;

(-d-) rescind the emergency order; or

(-e-) issue such other order as is appropriate.
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(III) The application and hearing shall not delay
compliance with the emergency order.

(H) Miscellaneous provisions.

(i) Computation of time. A time established by the
requirements of this section shall begin on the first day after the event
that invokes the time. When the last day of the period falls on a Satur-
day, Sunday, or state or federal holiday, the time shall end on the next
day that is not a Saturday, Sunday, or state or federal holiday. The time
shall expire at 5:00 p.m. of the last day of the computed time.

(i) Hearing location. Hearings will be held at the
offices of the State Office of Administrative Hearings in Austin unless
the administrative law judge specifies another location.

(iii) Non-party witness and mileage fees.

(I) A witness or deponent who is not a party (or
an employee, agent, or representative of a party) and who is subpoe-
naed or otherwise compelled to attend an agency hearing or a proceed-
ing to give a deposition, or to produce books, records, papers, accounts,
documents, or other objects necessary and proper for the purposes of
the hearing or proceeding may receive reimbursement for transporta-
tion and other costs at rates established by the current Appropriations
Act for state employees.

(II) The person requesting the attendance of the
witness or deponent shall deposit with the agency the funds estimated
to accrue in accordance with subclause (I) of this clause when filing
a motion for the issuance of a subpoena or a commission to take a
deposition.

(iv) Service. A return of service by the person who
performed personal service, postal return receipt, or proof of mailing
to the last known address shall be conclusive evidence of service.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 5, 2019.

TRD-201901687

Barbara L. Klein

General Counsel

Department of State Health Services

Effective date: June 25, 2019

Proposal publication date: January 11, 2019

For further information, please call: (512) 834-6659

¢ ¢ ¢
PART 7. TEXAS MEDICAL
DISCLOSURE PANEL

CHAPTER 601. INFORMED CONSENT
25 TAC §601.4, §601.8

The Texas Medical Disclosure Panel (panel) adopts amend-
ments to §601.4 and §601.8, concerning informed consent. The
amendments to §601.4 and §601.8 are adopted with changes to
the proposed text as published in the February 22, 2019, issue
of the Texas Register (44 TexReg 803) and will be republished.

BACKGROUND AND JUSTIFICATION

These amendments are in accordance with the Texas Civil Prac-
tice and Remedies Code, §74.102, which requires the panel to

determine which risks and hazards related to medical care and
surgical procedures must be disclosed by health care providers
or physicians to their patients or persons authorized to consent
for their patients and to establish the general form and substance
of such disclosure. Section 601.4 contains the Disclosure and
Consent form for Medical Care and Surgical Procedures. Sec-
tion 601.8 contains the Disclosure and Consent for Hysterec-
tomy form.

SECTION-BY-SECTION SUMMARY

Amendments to §601.4 amend the Disclosure and Consent form
for Medical Care and Surgical Procedures to update and clarify
language.

Amendments to §601.8 amend the Disclosure and Consent for
Hysterectomy form to update and clarify language.

PUBLIC COMMENT
The 30-day comment period ended March 25, 2019.

During this period, the panel received comments regarding the
proposed rules from twelve commenters, Baylor Scott & White
Health, Texas Hospital Association, Texas Medical Association,
and nine individuals.

Comments: Concerning §601.4, two commenters suggested
changing the title of the form from "Medical Treatment and
Surgical Procedures" to "Medical and Surgical Treatment/Pro-
cedure(s)".

Response: The panel partially agreed with the commenters and
changed the title of the form to read "Medical Care and Surgical
Procedures".

Comments: Concerning §601.4, two commenters suggested
adding "Name of Physician Explaining the Procedure" to the
form.

Response: The panel disagreed with the commenter and the
language was not added. No change was made as a result of
this comment.

Comments: Concerning §601.4, a commenter suggested
changing the title of the form from "Medical Treatment and Sur-
gical Procedures" to "Medical Care and Surgical Procedures".

Response: The panel agreed with the commenter and changed
the title of the form to read "Medical Care and Surgical Proce-
dures".

Comments: Concerning §601.4, a commenter suggested retain-
ing language that had previously been removed which read "This
disclosure is not meant to scare or alarm you; it is simply an effort
to make you better informed so you may give or withhold your
consent to the procedure".

Response: The panel disagreed with the commenter and the
language was not added. No change was made as a result of
this comment.

Comments: Concerning §601.4, a commenter suggested
changing "3) the related risks" to "3) the risks related to the
medical care or surgical procedure" in the form.

Response: The panel partially agreed with the commenter and
changed the language to read "3) risks related to this care/pro-
cedure" in the first paragraph of the form.

Comments: Concerning §601.4, a commenter stated that lan-
guage in the form included under the section titled "Risks Re-
lated to the Treatment/Procedure(s)" is unclear.
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Response: The panel partially agreed with the commenter and
revised some of the language.

Comments: Concerning §601.4, a commenter suggested retain-
ing language in the form that had previously been removed re-
lated to "Granting of Consent for This Treatment/Procedure(s)".

Response: The panel disagreed with the commenter and the
language was not added. No change was made as a result of
this comment.

Comments: Concerning §601.4 and §601.8, a commenter sug-
gested retaining language that had previously been removed re-
lated to discovery of other or different conditions by the physician
which may require additional procedures, and the use of blood
and blood products.

Response: The panel disagreed with the commenter and the
language was not added. No change was made as a result of
this comment.

Comments: Concerning §601.4 and §601.8, a commenter re-
quested a transition period after the forms are adopted which
would allow use of the old and new forms during a specified time
period.

Response: There is nothing in rule or statute which would al-
low the panel the authority to approve of a transition period. No
change was made as a result of this comment.

Comments: Concerning §601.4 and §601.8, nine commenters
stated that the Spanish translation of the forms were not entirely
accurate.

Response: The panel agreed with the commenters and new
translations of the forms were obtained.

Comment: Concerning §601.8, two commenters suggested
deleting "Name of Person Providing Materials" or rewording to
read "Name of Person Providing Materials about the Proce-
dure(s), if Applicable" in the form.

Response: The panel partially agreed with the commenters and
changed the sentence to read "Name of Person Providing and
Explaining Consent Form".

STATUTORY AUTHORITY

The amendments are authorized under the Texas Civil Practice
and Remedies Code, §74.102, which provides the Texas Medi-
cal Disclosure Panel with the authority to prepare lists of medical
treatments and surgical procedures that do and do not require
disclosure by physicians and health care providers of the possi-
ble risks and hazards, and to prepare the form(s) for the treat-
ments and procedures which do require disclosure.

$601.4. Disclosure and Consent Form.

(a) The Texas Medical Disclosure Panel adopts the following
form which shall be used by a physician or health care provider to in-
form a patient or person authorized to consent for the patient of the
possible risks and hazards involved in the medical treatments and sur-
gical procedures named in the form. Except for the procedures shown
in subsection (b) of this section, the following form shall be used for
the medical treatments and surgical procedures described in §601.2 of
this title (relating to Procedures Requiring Full Disclosure of Specific
Risks and Hazards--List A). Providers shall have the form available in
both English and Spanish language versions. Both versions are avail-
able from the Health and Human Services Commission.

(1) English form.
Figure: 25 TAC §601.4(a)(1)

(2) Spanish form.
Figure: 25 TAC §601.4(a)(2)

(b) Informed consent for:

(1) radiation therapy shall be provided in accordance with
§601.5 of this title (relating to Disclosure and Consent Form for Radi-
ation Therapy);

(2) electroconvulsive therapy shall be provided in accor-
dance with §601.7 of this title (relating to Informed Consent for Elec-
troconvulsive Therapy);

(3) hysterectomy procedures shall be provided in accor-
dance with §601.8 of this title (relating to Disclosure and Consent Form
for Hysterectomy); and

(4) anesthesia and/or perioperative pain management
(analgesia) procedures shall be in accordance with §601.9 of this
title (relating to Disclosure and Consent Form for Anesthesia and/or
Perioperative Pain Management (Analgesia)).

$§601.8.  Disclosure and Consent Form for Hysterectomy.

The Texas Medical Disclosure Panel adopts the following form which
shall be used to provide informed consent to a patient or person au-
thorized to consent for the patient of the possible risks and hazards
involved in the hysterectomy surgical procedure named in the form.
This form is to be used in lieu of the general disclosure and consent
form adopted in §601.4(a) of this title (relating to Disclosure and Con-
sent Form) for disclosure and consent relating to only hysterectomy
procedures. Providers shall have the form available in both English
and Spanish language versions. Both versions are available from the
Health and Human Services Commission.

(1) English form.
Figure: 25 TAC §601.8(1)

(2) Spanish form.
Figure: 25 TAC §601.8(2)

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 5, 2019.

TRD-201901694

Noah Appel, M.D.

Chairman

Texas Medical Disclosure Panel

Effective date: January 1, 2020

Proposal publication date: February 22, 2019

For further information, please call: (512) 776-6972

¢ ¢ ¢
TITLE 43. TRANSPORTATION

PART 15. DENTON COUNTY
TAX-ASSESSOR COLLECTOR

CHAPTER 430. MOTOR VEHICLE TITLE
SERVICES
43 TAC §§430.1 - 430.16

The Denton County Tax Assessor-Collector adopts new 43 TAC
§8§430.1 - 430.16, concerning the regulation of motor vehicle title
services. Sections 430.1, 430.2, 430.5, 430.8, 430.11, 430.12,
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430.14 - 430.16 are adopted without changes to the proposed
rules as published in the February 8, 2019, issue of the Texas
Register (44 TexReg 553) and will not be republished. Sections
430.3,430.6,430.7,430.9, 430.10, and 430.13 are adopted with
changes and will be republished. The Denton County Tax As-
sessor-Collector made minor grammatical and cross-reference
changes in these sections. The Denton County Tax Assessor-
Collector, Michelle French, has linked these services to docu-
ment fraud and vehicle theft. Texas Transportation Code, Chap-
ter 520, Subchapter E regulates motor vehicle title services in
counties with a population of more than 500,000. Subchapter E
requires motor vehicle title services in these counties to be regis-
tered, licensed, and required to maintain records for inspection.

Ms. French has determined that for the first five-year period
these sections are in effect, there will be no fiscal impact for state
or local government. The amount of the fee directly relates to the
amount necessary for the department to recover the cost of its
operation. The county will keep all revenues from licensing fees
to offset spending.

Ms. French also has determined that for each year of the first
five years the rules are in effect the public benefit anticipated as
a result of enforcement of the rules will be to reduce vehicle theft
and related document fraud.

Ms. French has received motor vehicle title services records
from approximately 3 to 5 distinct entities per year since 2014.
Nearly all of these entities are small businesses, many of which
are micro-businesses. The economic costs for persons who are
required to comply with these sections will be the license fee,
which is due upon application and is not refundable. Small busi-
nesses that comply with the sections may experience increased
business opportunities because noncompliant competitors will
be sanctioned.

In preparing the new sections, Ms. French considered pro-
cesses which require less information from applicants, informal
tracking of records, and random document confirmation. How-
ever, study and experience led to the conclusion that public
welfare and safety would benefit from clear, consistent, and
published standards. Ms. French also considered assessing
lower and higher license fees but concluded that the needs of
a county like Denton County are different from other counties,
such as Hidalgo or El Paso. Required research, background
checks and review prior to issuance of a title service and runner
license require time on the part of the tax office and associated
county offices to conduct background checks. Additionally, title
services are monitored throughout the year and upon renewal
are put through a review process similar to the original applica-
tion process.

The Denton County Tax Assessor-Collector received no com-
ments or requests for clarification concerning the proposed rules.

The Denton County Tax Assessor-Collector adopts the new sec-
tions pursuant to Transportation Code, Chapter 520, Subchapter
E, which provides the county tax assessor-collector the authority
to adopt rules regarding motor vehicle title services.

The new rules do not affect any other statutes, articles or codes.

$430.3.  Eligible Applicants.
A person may not apply for a Motor Vehicle Title Service License or
Motor Vehicle Title Service Runner License unless the person is:

(1) at least 18 years of age on the date the application is
submitted; and

(2) authorized to handle financial transactions whether rep-
resenting himself/herself or another.

$§430.6. Completion of Motor Vehicle Title Service License Applica-
tion.

(a) A Motor Vehicle Title Service ("MVTS") License Appli-
cation will not be considered complete under §430.5 of this chapter
(relating to Submission of Application) unless all applicable informa-
tion identified on the Title Service License Application form ("TSLA
Form") has been provided, all required documentation has been at-
tached, and the Applicant identified on the TSLA Form has executed
the Applicant Affidavit section of the Form as described in subsection
(c) of this section. If Applicant Business is a partnership, each partner
must submit a separate application. If Applicant Business is a corpo-
ration, each officer and director must submit a separate application and
identify the state of incorporation on that application.

(b) The following documents must be submitted with and at-
tached to the signed and completed TSLA Form:

(1) a copy of Applicant's valid Texas driver's license and
valid Social Security Card, or if applicable, a U.S.-issued alien identi-
fication card by the Department of Homeland Security;

(2) an original or certified copy of:

(A) if Applicant Business is a DBA, each applicable As-
sumed Name Certificate.

(B) if Applicant Business is a corporation, the applica-
ble Articles of Incorporation.

(C) if Applicant Business is a partnership, the applica-
ble Partnership Agreement.

(3) all forms required by the Denton County Tax Assessor-
Collector, signed and completed as required by the Denton County Tax
Assessor-Collector.

(c) Each Applicant shall provide all information indicated on
the TSLA Form, which information shall include but is not limited to:

(1) Applicant name, address, telephone number, social se-
curity number, date of birth, Texas Driver's license number, citizenship
status, and what position the Applicant holds in the Applicant Business
(i.e., owner, principal, director, officer, partner);

(2) Applicant Business name, physical address, mailing ad-
dress, and telephone number(s);

(3) identification of Applicant Business type (i.e., DBA,
Corporation or Partnership);

(4) nameunder which Service will conduct business (if dif-
ferent than Applicant Business name);

(5) the physical address(es) (including any applicable suite
number(s)) of each location/office from which the Service will conduct
business (a P.O. Box will not be accepted) and a corresponding photo,
with address numbers clearly visible, of each location/building where
business is to be conducted;

(6) the name(s), as applicable, of:

(A) each individual with any ownership interest in the
Applicant Business; and

(B) each principal, officer or director of Applicant Busi-
ness.

(7) whether the Applicant or Applicant Business has previ-
ously applied for an MVTS license (or permit), the result of the previ-
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ous application, and whether the Applicant or Applicant Business has
ever held an MVTS license (or permit) that was revoked or suspended,

(8) Applicant Business federal tax identification number;
and

(9) Applicant Business state sales tax number.

(d) Each Applicant shall execute the Applicant Affidavit Sec-
tion of the Form, attesting to the following:

(1) that information provided in and with the application is
true and accurate; and

(2) that Applicant freely grants the Denton County Tax
Assessor-Collector and local law enforcement agencies permission
to conduct a criminal background investigation on Applicant and/or
Applicant's business.

§430.7.  Completion of Title Service Runner License Application.

(a) A Motor Vehicle Title Service Runner License Application
will not be considered complete under §430.5 of this chapter (relating to
Submission of Application) unless all applicable information identified
on the Title Service Runner License Application form ("TSRA Form")
has been provided, all required documentation has been attached, and
the Applicant identified on the TSRA Form has executed the Applicant
Affidavit section of the Form as described in subsection (c) of this sec-
tion. The following documents must be submitted with and attached to
the signed and completed TSRA Form:

(1) a copy of Applicant's valid Texas driver's license and
valid Social Security Card, or if applicable, a U.S.-issued alien identi-
fication card by the Department of Homeland Security;

(2) all forms required by the Denton County Tax Assessor-
Collector, signed and completed as required by the Denton County Tax
Assessor-Collector; and

(3) sworn affidavits of each owner, partner, officer or direc-
tor of the Licensed Title Service identified on the TSRA form, stating
that the Licensed Title Service (which must be identified specifically
in the statement by name and License No.) employs Applicant and
authorizes him/her to submit or present title documents to the Denton
County Tax Assessor-Collector on its behalf.

(b) Applicants shall provide all information indicated on the
TSRA Form, which information shall include but is not limited to:

(1) the name of the licensed motor vehicle title service for
which the Applicant seeks a license to submit or present title docu-
ments, the MVTS License Number, and date of issue;

(2) the name, office address and office phone of the title
service owner, officer or employee who will supervise Applicant;

(3) Applicant name, address, telephone number, social se-
curity number, date of birth, Texas Driver's license number, and citi-
zenship status;

(4) whether the Applicant has previously applied for a
MVTS or MVTSR license (or permit), the result of the previous
application(s), and whether the Applicant or Applicant Business has
ever held an MVTS or MVTS Runner license (or permit) that was
revoked or suspended; and

(5) asworn affidavit stating that the Applicant is employed
by the motor vehicle title service identified on the Application and au-
thorized by that motor vehicle title service to submit or present title
documents to the county tax assessor-collector.

(c) Each Applicant shall execute the Applicant Affidavit Sec-
tion of the Form, attesting to the following:

(1) that information provided in and with the application is
true and accurate;

(2) that Applicant is employed by the Title Service identi-
fied in Section 1 of the Application to submit or present title documents
to the Denton County Tax Assessor-Collector under Chapter 520 of the
Texas Transportation Code; and

(3) that Applicant freely grants the Denton County Tax
Assessor-Collector and local law enforcement agencies permission
to conduct a criminal background investigation on Applicant and/or
Applicant's business.

$430.9. License.

(a) License No./Effective Date. Each license granted will be
assigned a number. The effective date of issuance is the date upon
which notice is sent under §430.8(c) of this chapter (relating to Appli-
cation Review/Applicant Background Check/Applicant Interview).

(b) Original. Each licensee shall be issued one original license.

(c) Atitle service shall process all work at the Denton Main of-
fice for the first forty-five days of the license period, after which the title
service may process work at any Denton County Tax Assessor-Collec-
tor location. A title service whose license is renewed under §430.12(a)
- (d) of this chapter (relating to License Renewal) may, upon the com-
mencement of the renewal period, process work at any Denton County
Tax Assessor-Collector location.

§430.10.  Records/Reporting.
(@) MVTS.

(1) Each licensed MVTS must inform Denton County Tax
Assessor-Collector of a change to its primary physical and/or mailing
address by submitting a written address change request form to the
Denton County Tax Assessor-Collector. Denton County Tax Assessor-
Collector shall update the address information upon receipt of such
request.

(2) Alicensed MVTS shall report a change to its principals,
partners, owners, officers, or directors as provided in §430.14(b)(1) of
this chapter (relating to Suspension).

(3) Each licensed MVTS must keep on file at its principal
place of business:

(A) theoriginal MVTS license and Application (includ-
ing all submitted documentation); and

(B) a copy of each license issued to a Runner for that
MVTS, and of the Application (including all submitted documentation)
submitted by each such licensed runner.

(b) Runner.

(1) In order to submit or present documents on behalf of
an MVTS, a valid runner license must be presented. A licensed runner
may submit or present title documents to the county tax assessor-collec-
tor only on behalf of the licensed motor vehicle title service for which
he/she is a licensed runner.

(2) Each licensed Runner must inform Denton County Tax
Assessor-Collector if his’/her home address has changed by submitting
a written home address change request to Denton County Tax Assessor-
Collector. Upon receipt of such request, Denton County Tax Assessor-
Collector will update the Runner's home address information.

$§430.13.  Denial or Revocation of License.

(a) Grounds for the denial (after completed Application sub-
mission) or revocation of a license include, but are not limited to:
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(1) past or present submission by licensee or any applicant
for the license, of a license application or related document to the Den-
ton County Tax Assessor-Collector that contains false information or
that by its submission constitutes a misrepresentation of fact;

(2) the licensee or any applicant for the license has been
convicted of any felony, any crime of moral turpitude, or deceptive
business practice for which the sentence completion date is fewer than
five years from the application date;

(3) licensee or any applicant for the license has been crim-
inally or civilly sanctioned for the unauthorized practice of law by any
government or quasi-government body with jurisdiction to do so;

(4) One or more than one of the affiants described in
§430.7(a)(3) of this chapter (relating to Completion of Title Service
Runner License Application) has withdrawn his/her affidavit or other-
wise informed Denton County Tax Assessor-Collector that Applicant
is not employed and authorized to submit title documents on behalf of
the title service identified in the application;

(5) disruptive or aggressive behavior by a licensee or any
applicant for the license at any Denton County Tax Assessor-Collector
location that in the opinion of the Denton County Tax Assessor-Col-
lector creates a security concern;

(6) any dishonest, fraudulent, or criminal activity by a li-
censee or any applicant for the license; and/or

(7) failure to pay fines and/or fees identified in a suspension
notice under §430.14(a) of this chapter (relating to Suspension) within
30 days of the suspension's effective date.

(b) Upon its determination that a license should be denied or
revoked, Denton County Tax Assessor-Collector shall send notice of
denial/revocation to the applicant(s)/licensee by certified mail. Notice

of any license denial shall be sent to each applicant at the home address
listed on his/her application form. Notice of a Runner license revoca-
tion shall be sent to the most recent home address on file. Notice of a
Title Service License revocation shall be sent to the attention of "all"
MVTS partners, owners, officers, directors, or principals (as applica-
ble) at the most recent primary physical business address on file for
licensee. The notice shall identify the grounds that warrant the deter-
mination.

(¢) Revocation - effective date. Revocation shall be effective
upon the date notice described in subsection (b) of this section is sent.

(d) A licensee whose license is denied or revoked may not ap-
ply for any license before the first anniversary of the date of the revo-
cation. No applicant for a license that has been denied or revoked may
apply for any license before the first anniversary of the date of revoca-
tion.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 6, 2019.

TRD-201901705

Michelle French

Tax Assessor-Collector

Denton County Tax Assessor-Collector

Effective date: June 26, 2019

Proposal publication date: February 8, 2019

For further information, please call: (940) 349-3500

¢ ¢ ¢
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Proposed Rule Reviews
Texas Racing Commission
Title 16, Part 8

The Texas Racing Commission files this notice of intent to review
Chapters 321, Pari-Mutuel Wagering, and 323, Disciplinary Action and
Enforcement. This review is conducted pursuant to the Texas Govern-
ment Code, §2001.039, which requires state agencies to review and
consider for readoption their administrative rules every four years.

The review shall assess whether the reasons for initially adopting the
rules within each chapter continue to exist and whether any changes to
the rules should be made.

All comments or questions in response to this notice of rule reviews
may be submitted in writing to Jean Cook, Chief of Staff of the Texas
Racing Commission, at P.O. Box 12080, Austin, Texas 78711-2080,
telephone (512) 833-6699, or fax (512) 833-6907. The Commission
will accept public comments regarding the chapters and the rules within
them for 30 days following publication of this notice in the Texas Reg-
ister.

Any proposed changes to the rules within Chapters 321 and 323 as a
result of the review will be published in the Proposed Rules section
of the Texas Register and will be open for an additional 30-day public
comment period prior to final adoption or repeal by the Commission.

TRD-201901763

Chuck Trout

Executive Director

Texas Racing Commission
Filed: June 11, 2019

¢ ¢ ¢
Texas Commission on Environmental Quality
Title 30, Part 1

The Texas Commission on Environmental Quality (commission) files
this Notice of Intention to Review 30 TAC Chapter 281, Applications
Processing.

This proposal is /imited to the review in accordance with the require-
ments of Texas Government Code, §2001.039, which requires a state
agency to review and consider its rules for readoption, readoption with
amendments, or repeal every four years. During this review, the com-
mission will assess whether the reasons for initially adopting the rules
in Chapter 281 continue to exist.

Comments regarding suggested changes to the rules in Chapter 281
may be submitted but will not be considered for rule amendments as

part of this review. Any such comments may be considered in a future
rulemaking action by the commission.

Submittal of Comments

The commission invites public comment on this preliminary review
of the rules in Chapter 281. Written comments may be submitted to
Ms. Kris Hogan, MC 205, Office of Legal Services, Texas Commis-
sion on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-
3087, or faxed to (512) 239-4808. Electronic comments may be sub-
mitted at: https://wwwé.tceq.texas.gov/rules/ecomments/. File size re-
strictions may apply to comments being submitted via the eComments
system. All comments should reference Non-Rule Project Number
2019-051-281-OW. Comments must be received by July 23, 2019. For
further information, please contact Kathy Ramirez, Water Availability
Division, at (512) 239-6757.

TRD-201901750

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Filed: June 11, 2019

¢ ¢ ¢

The Texas Commission on Environmental Quality (commission) files
this Notice of Intention to Review 30 TAC Chapter 288, Water Con-
servation Plans, Drought Contingency Plans, Guidelines and Require-
ments.

This proposal is /imited to the review in accordance with the require-
ments of Texas Government Code, §2001.039, which requires a state
agency to review and consider its rules for readoption, readoption with
amendments, or repeal every four years. During this review, the com-
mission will assess whether the reasons for initially adopting the rules
in Chapter 288 continue to exist.

Comments regarding suggested changes to the rules in Chapter 288
may be submitted but will not be considered for rule amendments as
part of this review. Any such comments may be considered in a future
rulemaking action by the commission.

Submittal of Comments

The commission invites public comment on this preliminary review
of the rules in Chapter 288. Written comments may be submitted to
Paige Bond, MC 205, Office of Legal Services, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be submitted
at:  https://wwwé.tceq.texas.gov/rules/ecomments/. File size restric-
tions may apply to comments being submitted via the eComments sys-
tem. All comments should reference Non-Rule Project Number 2019-
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054-288-OW. Comments must be received by July 23, 2019. For fur-
ther information, please contact Kathy Ramirez, Water Availability Di-
vision, at (512) 239-6757.

TRD-201901742

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Filed: June 11, 2019

¢ ¢ ¢

The Texas Commission on Environmental Quality (commission) files
this Notice of Intention to Review 30 TAC Chapter 321, Control of
Certain Activities by Rule.

This proposal is /imited to the review in accordance with the require-
ments of Texas Government Code, §2001.039, which requires a state
agency to review and consider its rules for readoption, readoption with
amendments, or repeal every four years. During this review, the com-
mission will assess whether the reasons for initially adopting the rules
in Chapter 321 continue to exist.

Comments regarding suggested changes to the rules in Chapter 321
may be submitted but will not be considered for rule amendments as
part of this review. Any such comments may be considered in a future
rulemaking action by the commission.

Submittal of Comments

The commission invites public comment on this preliminary review
of the rules in Chapter 321. Written comments may be submitted to
Paige Bond, MC 205, Office of Legal Services, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087,
or faxed to (512) 239-4808. Electronic comments may be submitted
at:  https://wwwé.tceq.texas.gov/rules/ecomments/. File size restric-
tions may apply to comments being submitted via the eComments sys-
tem. All comments should reference Non-Rule Project Number 2019-
033-321-OW. Comments must be received by July 23, 2019. For fur-
ther information, please contact Laurie Fleet, Water Quality Division,
at (512) 239-5445.

TRD-201901743

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Filed: June 11, 2019

¢ ¢ 14
Adopted Rule Reviews
Texas Racing Commission
Title 16, Part 8

Pursuant to Government Code §2001.039, the Texas Racing Commis-
sion adopts the review of Texas Administrative Code, Title 16, Part 8,
Chapters 313, Officials and Rules of Horse Racing, and 315, Officials
and Rules for Greyhound Racing. The review assessed whether the
reason for adopting the chapter continues to exist.

The Commission received no comments on the proposed review, which
was published in the November 2, 2018, issue of the Texas Register (43
TexReg 7363).

Relating to the review of Chapter 313, the Commission finds that the
reasons for adopting the chapter continue to exist and readopts the sec-
tions at this time without changes in accordance with the requirements
of Government Code §2001.039.

Relating to the review of Chapter 315, the Commission finds that the
reasons for adopting the chapter continue to exist and readopts the sec-
tions at this time without changes in accordance with the requirements
of Government Code §2001.039.

This concludes the review of Texas Administrative Code, Title 16, Part
8, Chapters 313 and 315.

TRD-201901762

Chuck Trout

Executive Director

Texas Racing Commission

Filed: June 11, 2019

¢ ¢ ¢
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Nombre en letra de molde Firma

Si usted es el representante legalmente autorizado, indique cual es su relacidén con el paciente:

Fecha: Hora: a.m./p.m,

Testigo:

Nombre en letra de molde Firma

Direccién (calle o apartado postal)

Ciudad, estado, cédigo postal
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Office of the Attorney General

Texas Water Code and Texas Health and Safety Code
Settlement Notice

The State of Texas gives notice of the following proposed resolution of
an environmental enforcement lawsuit under the Texas Water Code and
the Texas Health and Safety Code. Before the State may enter into a
voluntary settlement agreement, pursuant to Section 7.110 of the Texas
Water Code, the State shall permit the public to comment in writing.
The Attorney General will consider any written comments and may
withdraw or withhold consent to the proposed agreement if the com-
ments disclose facts or considerations indicating that consent is inap-
propriate, improper, inadequate, or inconsistent with the requirements
of the law.

Case Title and Court: Harris County, Texas and the State of Texas v.
KMCO, LLC, Cause No. 2017-56541; in the 151st Judicial District
Court, Harris County, Texas.

Nature of the Suit: Defendant KMCO, LLC, owns and operates a chem-
ical manufacturing facility in Crosby, Harris County, Texas. Harris
County initiated this enforcement suit against KMCO, LLC alleging
several instances of nuisance odors, unauthorized air emissions, and
unauthorized discharges of hazardous waste at its facility during the
months of February 2013, September 2016, and January 2017. The
State of Texas, by and through the Texas Commission on Environmen-
tal Quality, was joined as a necessary and indispensable party.

Proposed Settlement: The proposed Agreed Final Judgment and Per-
manent Injunction assesses civil penalties against KMCO, LLC, in the
amount of $87,000 to be equally divided between Harris County and
the State; attorney's fees to the State in the amount of $5,000; and
attorney's fees to Harris County in the amount of $8,000, plus costs
of court. The Agreed Final Judgment and Permanent Injunction also
orders KMCO, LLC, to conduct daily Audio, Visual, and Olfactory
checks at the facility, to cease manufacturing hexamethylenetetramine,
and to notify Harris County Pollution Control Services Department
within two hours of learning of an off-site nuisance odor.

For a complete description of the proposed settlement, the proposed
Agreed Final Judgment and Permanent Injunction should be reviewed
in its entirety. The proposed judgment may be examined at the Office
of the Attorney General, 300 W. 15th Street, 10th Floor, Austin, Texas
78701, and copies may be obtained in person or by mail for the cost

of copying. Requests for copies of the proposed judgment, and written
comments on the same, should be directed to Erin K. Snody, Assis-
tant Attorney General, Office of the Texas Attorney General, P.O. Box
12548, MC 066, Austin, Texas 78711-2548, phone (512) 463-2012,
facsimile (512) 320-0911. Written comments must be received within
30 days of publication of this notice to be considered.
TRD-201901770

Ryan L. Bangert

Deputy Attorney General for Legal Counsel

Office of the Attorney General

Filed: June 12, 2019

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 06/17/19 - 06/23/19 is 18% for Con-
sumer'/Agricultural/Commercial? credit through $250,000.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 06/17/19 - 06/23/19 is 18% for Commercial over $250,000.

! Credit for personal, family or household use.
2 Credit for business, commercial, investment or other similar purpose.

TRD-201901744

Leslie Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: June 11, 2019

¢ ¢ 14
Court of Criminal Appeals
In the Court of Criminal Appeals of Texas
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TRD-201801704

Deana Williamson

Clerk of the Court

Court of Criminal Appeals
Filed: June 6, 2019

¢ ¢ ¢
Texas Commission on Environmental Quality

Agreed Orders

The Texas Commission on Environmental Quality (TCEQ, agency, or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075 requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs.
TWC, §7.075 requires that notice of the proposed orders and the op-
portunity to comment must be published in the Texas Register no later
than the 30th day before the date on which the public comment period
closes, which in this case is July 23, 2019. TWC, §7.075 also requires
that the commission promptly consider any written comments received
and that the commission may withdraw or withhold approval of an AO
if a comment discloses facts or considerations that indicate that con-
sent is inappropriate, improper, inadequate, or inconsistent with the re-
quirements of the statutes and rules within the commission's jurisdic-
tion or the commission's orders and permits issued in accordance with
the commission's regulatory authority. Additional notice of changes
to a proposed AO is not required to be published if those changes are
made in response to written comments.

A copy of each proposed AQ is available for public inspection at both
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AO at the commission's central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on July 23,2019. Writ-
ten comments may also be sent by facsimile machine to the enforce-
ment coordinator at (512) 239-2550. The commission's enforcement
coordinators are available to discuss the AOs and/or the comment pro-
cedure at the listed phone numbers; however, TWC, §7.075 provides
that comments on the AOs shall be submitted to the commission in
writing.

(1) COMPANY: Aqua Utilities, Incorporated; DOCKET NUMBER:
2019-0116-PWS-E; IDENTIFIER: RN102690153; LOCATION:
Granbury, Hood County; TYPE OF FACILITY: public water supply;
RULES VIOLATED: 30 TAC §21.4 and TWC, §5.702, by failing to
pay consolidated water quality fees, including associated late fees,
for TCEQ Financial Administration Account Number 23007349 for
Fiscal Year 2019; and 30 TAC §290.45(b)(1)(C)(i) and Texas Health
and Safety Code, §341.0315(c), by failing to provide a minimum
well capacity of 0.6 gallons per minute per connection, PENALTY:
$157, ENFORCEMENT COORDINATOR: Epifanio Villarreal, (361)
825-3421; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(2) COMPANY: Aqua Utilities, Incorporated; DOCKET NUMBER:
2019-0241-PWS-E; IDENTIFIER: RN101180008; LOCATION:
Manvel, Brazoria County; TYPE OF FACILITY: public water supply;
RULES VIOLATED: 30 TAC §290.43(e), by failing to install all
potable water storage tanks and pressure maintenance facilities in
a lockable building that is designed to prevent intruder access or
enclose all potable water storage tanks and pressure maintenance
facilities by an intruder-resistant fence with lockable gates; 30 TAC

§290.45(b)(1)(A)(i) and Texas Health and Safety Code (THSC),
§341.0315(c), by failing to provide a minimum well capacity of 1.5
gallons per minute per connection; 30 TAC §290.45(b)(1)(A)(ii) and
THSC, §341.0315(c), by failing to provide a minimum pressure tank
capacity of 50 gallons per connection; and 30 TAC §290.46(m), by
failing to initiate maintenance and housekeeping practices to ensure
the good working condition and general appearance of the system's
facilities and equipment; PENALTY: $1,270; ENFORCEMENT
COORDINATOR: Toni Red, (512) 239-1704; REGIONAL OF-
FICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452, (713)
767-3500.

(3) COMPANY: C. C. Crawford Retreading Company, Incorpo-
rated;, DOCKET NUMBER: 2019-0742-WQ-E; IDENTIFIER:
RN103074746; LOCATION: Ennis, Ellis County; TYPE OF FA-
CILITY: tire retreading facility; RULE VIOLATED: 30 TAC
§281.25(a)(4), by failing to obtain a multi-sector general permit;
PENALTY: $875; ENFORCEMENT COORDINATOR: Chase Dav-
enport, (512) 239-2615; REGIONAL OFFICE: 2309 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

(4) COMPANY: City of Brownfield; DOCKET NUMBER:
2019-0522-PST-E; IDENTIFIER: RN102851748; LOCATION:
Brownfield, Terry County; TYPE OF FACILITY: fleet refueling facil-
ity; RULES VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii),
by failing to renew a previously issued underground storage tank
(UST) delivery certificate by submitting a properly completed UST
registration and self-certification form at least 30 days before the
expiration date; 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by
failing to make available to a common carrier a valid, current TCEQ
delivery certificate before accepting delivery of a regulated substance
into the UST; and 30 TAC §334.51(a)(6) and TWC, §26.3475(c)(2), by
failing to assure that all installed spill and overfill prevention devices
are maintained in good operating condition; PENALTY: $3,563; EN-
FORCEMENT COORDINATOR: Berenice Munoz, (915) 834-4976;
REGIONAL OFFICE: 5012 50th Street, Suite 100, Lubbock, Texas
79414-3426, (806) 796-7092.

(5) COMPANY: City of Jayton; DOCKET NUMBER: 2019-0177-
PWS-E; IDENTIFIER: RN101385128; LOCATION: Jayton, Kent
County; TYPE OF FACILITY: public water supply; RULES VI-
OLATED: 30 TAC §290.46(e) and Texas Health and Safety Code,
§341.033(a), by failing to operate the production, treatment, and distri-
bution facilities at the public water system at all times under the direct
supervision of a water works operator who holds an applicable, valid
license issued by the executive director (ED); 30 TAC §290.46(f)(2)
and (3)(B)(iv), by failing to maintain water works operation and
maintenance records and make them readily available for review
by the ED upon request; 30 TAC §290.46(n)(2), by failing to make
an accurate and up-to-date map of the distribution system available
so that valves and mains can be easily located during emergencies;
and 30 TAC §290.121(a) and (b), by failing to develop and maintain
an up-to-date chemical and microbiological monitoring plan that
identifies all sampling locations, describes the sampling frequency,
and specifies the analytical procedures and laboratories that the facility
will use to comply with the monitoring requirements; PENALTY:
$485; ENFORCEMENT COORDINATOR: Michaelle Garza, (210)
403-4076; REGIONAL OFFICE: 1977 Industrial Boulevard, Abilene,
Texas 79602-7833, (325) 698-9674.

(6) COMPANY: City of Jourdanton, DOCKET NUMBER:
2019-0415-MWD-E; IDENTIFIER: RN101919900; LOCATION:
Jourdanton, Atascosa County; TYPE OF FACILITY: wastewater
treatment facility; RULES VIOLATED: 30 TAC §305.125(1) and
Texas Pollutant Discharge Elimination System Permit Number
WQO0010418001, Operational Requirements Number 3.b, by failing to
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submit a closure plan for review and approval to the TCEQ Biosolids
Team for any closure activity at least 90 days prior to conducting such
activity; PENALTY: $1,250; ENFORCEMENT COORDINATOR:
Caleb Olson, (817) 588-5856; REGIONAL OFFICE: 14250 Judson
Road, San Antonio, Texas 78233-4480, (210) 490-3096.

(7) COMPANY: City of Port Arthur; DOCKET NUMBER:
2019-0125-PST-E; IDENTIFIER: RN101608560; LOCATION: Port
Arthur, Jefferson County; TYPE OF FACILITY: emergency generator;
RULES VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by
failing to renew a previously issued underground storage tank (UST)
delivery certificate by submitting a properly completed UST registra-
tion and self-certification form at least 30 days before the expiration
date; and 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by
failing to monitor the UST for releases at a frequency of at least once
every 30 days; PENALTY: $7,150; SUPPLEMENTAL ENVIRON-
MENTAL PROJECT OFFSET AMOUNT: $5,720; ENFORCEMENT
COORDINATOR: Carlos Molina, (512) 239-2557; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409)
898-3838.

(8) COMPANY: City of Robert Lee; DOCKET NUMBER:
2018-1223-MWD-E; IDENTIFIER: RN101920163; LOCATION:
Robert Lee, Coke County; TYPE OF FACILITY: wastewater treat-
ment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination System
(TPDES) Permit Number WQO0013901001, Effluent Limitations and
Monitoring Requirements Number 1, by failing to comply with permit-
ted effluent limitations; 30 TAC §305.125(1) and §319.1 and TPDES
Permit Number WQ0013901001, Effluent Limitations and Monitoring
Requirements Number 1 and Monitoring and Reporting Requirements
Number 1, by failing to perform effluent calculations as specified in
the permit; 30 TAC §§305.125(1), (11)(A), and (17), 319.1, 319.4,
and 319.5(b) and TPDES Permit Number WQ0013901001, Effluent
Limitations and Monitoring Requirements Number 1 and Monitoring
and Reporting Requirements Number 1, by failing to collect and
analyze effluent samples at the intervals specified in the permit; and 30
TAC §305.125(1) and (17), and §319.7(d) and TPDES Permit Number
WQO0013901001, Monitoring and Reporting Requirements Number
1, by failing to timely submit discharge monitoring reports at the
intervals specified in the permit; PENALTY: $27,125; SUPPLEMEN-
TAL ENVIRONMENTAL PROJECT OFFSET AMOUNT: $21,700;
ENFORCEMENT COORDINATOR: Caleb Olson, (817) 588-5856;
REGIONAL OFFICE: 622 South Oakes, Suite K, San Angelo, Texas
76903-7035, (325) 655-9479.

(9) COMPANY: City of Smithville, DOCKET NUMBER:
2018-0147-MWD-E; IDENTIFIER: RN101919736; LOCATION:
Smithville, Bastrop County; TYPE OF FACILITY: wastewater
treatment facility with an associated wastewater collection system;
RULES VIOLATED: 30 TAC §217.59(b)(1), by failing to secure the
lift station, including all mechanical and electrical equipment, in an
intruder-resistant manner; 30 TAC §305.125(1), TWC, §26.121(a)(1),
and Texas Pollutant Discharge Elimination System (TPDES) Permit
Number WQ0010286001, Permit Conditions Number 2.g, by failing
to prevent the unauthorized discharge of untreated wastewater from
the wastewater collection system into or adjacent to any water in the
state; 30 TAC §305.125(1) and (5) and §319.11(d) and TPDES Permit
Number WQ0010286001, Operational Requirements Number 1, by
failing to ensure that flow measurements, equipment, installation and
procedures conform to those prescribed in the Water Measurement
Manual, United States Department of the Interior Bureau of Reclama-
tion, Washington, D.C., or methods that are equivalent as approved
by the executive director (ED); 30 TAC §305.125(1) and 9(A) and
§327.32(b) and TPDES Permit Number WQ0010286001, Monitoring
and Reporting Requirements Numbers 7.a and 7.b.1, by failing to notify

the TCEQ of any noncompliance which may endanger human health
or safety, or the environment, within 24 hours of becoming aware of
any noncompliance, orally or by facsimile transmission; and submit
written notification within five working days of becoming aware of
any noncompliance; and 30 TAC §217.6(d) and §305.125(1) and
TPDES Permit Number WQ0010286001, Operational Requirements
Number 8.b, by failing to submit a summary transmittal letter to the
ED and a copy to the appropriate regional office for each collection
system project and wastewater treatment facility project; PENALTY:
$7,300; SUPPLEMENTAL ENVIRONMENTAL PROJECT OFFSET
AMOUNT: $5,840; ENFORCEMENT COORDINATOR: Alejandro
Laje, (512) 239-2547; REGIONAL OFFICE: P.O. Box 13087, Austin,
Texas 78711-3087, (512) 339-2929.

(10) COMPANY: City of Streetman; DOCKET NUMBER:
2018-0507-MWD-E; IDENTIFIER: RN101919991; LOCATION:
Streetman, Freestone County; TYPE OF FACILITY: wastewater
treatment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1) and and Texas Pollutant Discharge Elimination System
(TPDES) Permit Number WQO0010471001, Effluent Limitations and
Monitoring Requirements Numbers 1 and 2, by failing to comply
with the permitted effluent limitations; 30 TAC §305.125(1) and
TPDES Permit Number WQ0010471001, Monitoring and Reporting
Requirements Number 7, by failing to provide notification of any
effluent violation which deviates from the permitted effluent limitation
by more than 40% within five working days of becoming aware of the
noncompliance; 30 TAC §305.125(1) and (5) and §317.3(e)(5), and
TPDES Permit Number WQ0010471001, Operational Requirements
Number 1, by failing to ensure that the facility and all of its systems
of collection, treatment, and disposal are properly operated and
maintained; 30 TAC §305.125(1) and (17) and §319.7(d), and TPDES
Permit Number WQ0010471001, Monitoring and Reporting Require-
ments Number 1, by failing to submit effluent monitoring results at the
intervals specified in the permit; and 30 TAC §305.125(1) and (19) and
TPDES Permit Number WQ0010471001, Permit Conditions Number
1.a, by failing to submit accurate and complete Discharge Monitoring
Reports; PENALTY: $24,412; SUPPLEMENTAL ENVIRONMEN-
TAL PROJECT OFFSET AMOUNT: $19,530; ENFORCEMENT
COORDINATOR: Alejandro Laje, (512) 239-2547; REGIONAL
OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826,
(254) 751-0335.

(11) COMPANY: City of Tatum; DOCKET NUMBER: 2019-0066-
PWS-E; IDENTIFIER: RN101255800; LOCATION: Tatum, Rusk
County; TYPE OF FACILITY: public water supply; RULES VIO-
LATED: 30 TAC §290.115(e)(2), by failing to conduct an operation
evaluation and submit a written operation evaluation report to the
executive director (ED) within 90 days after being notified of analyt-
ical results that caused an exceedance of the operational evaluation
level for total trihalomethanes (TTHM) for Disinfectant Byproducts
(DBP2) at Site 1 during the fourth quarter of 2017 and second quarter
of 2018; and 30 TAC §290.115(f)(1) and §290.122(b)(3)(A) and (f)
and Texas Health and Safety Code, §341.0315(c), by failing to comply
with the maximum contaminant level (MCL) of 0.080 milligrams
per liter for TTHM based on the locational running annual average,
and failing to provide public notification, accompanied with a signed
Certificate of Delivery, to the ED regarding the failure to comply with
the MCL of TTHM for Stage 2 DBP2 at Site 1 for the second quarter
of 2018; PENALTY: $302; ENFORCEMENT COORDINATOR:
Ronica Rodriguez, (361) 825-3425; REGIONAL OFFICE: 2916
Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100.

(12) COMPANY: City of White Oak; DOCKET NUMBER:
2019-0072-MWD-E; IDENTIFIER: RN102079696; LOCATION:
White Oak, Gregg County; TYPE OF FACILITY: wastewater treat-
ment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
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§26.121(a)(1), and Texas Pollutant Discharge Elimination System
Permit Number WQO0010940001, Final Effluent Limitations and
Monitoring Requirements Number 1, by failing to comply with
permitted effluent limitations; PENALTY: $9,000; SUPPLEMENTAL
ENVIRONMENTAL PROJECT OFFSET AMOUNT: $7,200; EN-
FORCEMENT COORDINATOR: Chase Davenport, (512) 239-2615;
REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 75701-3734,
(903) 535-5100.

(13) COMPANY: City of White Settlement; DOCKET NUMBER:
2018-1047-WQ-E; IDENTIFIER: RN101242642; LOCATION: White
Settlement, Tarrant County; TYPE OF FACILITY: sanitary sewer col-
lection system with an associated wastewater line; RULE VIOLATED:
TWC, §26.121(a)(1), by failing to prevent the unauthorized discharge
of wastewater into or adjacent to any water in the state; PENALTY:
$5,250; SUPPLEMENTAL ENVIRONMENTAL PROJECT OFFSET
AMOUNT: $5,250; ENFORCEMENT COORDINATOR: Caleb
Olson, (817) 588-5856; REGIONAL OFFICE: 2309 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

(14) COMPANY: EMROOZ, Incorporated dba Snappy Foods
8, DOCKET NUMBER: 2018-1240-PST-E; IDENTIFIER:
RN102427853; LOCATION: Corpus Christi, Nueces County; TYPE
OF FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §334.42(a) and §334.48(a), by failing to design,
install, maintain, and operate all components of a underground storage
tank (UST) system in a manner that will prevent releases of regulated
substances from the system due to structural failure or corrosion;
30 TAC §334.49(a)(4) and TWC, §26.3475(d), by failing to provide
corrosion protection to all underground components of a UST system
which are designed or used to convey, contain, or store regulated
substances; 30 TAC §334.51(b)(2)(C) and TWC, §26.3475(c)(2),
by failing to equip the UST with overfill prevention equipment; 30
TAC §334.74(1), by failing to conduct system tests according to
the requirements of tightness testing after a confirmed release of a
regulated substance on June 19, 2018; 30 TAC §334.77 and §334.78,
by failing to initiate required abatement measures and submit a report
to the TCEQ within 20 days after a release of a regulated substance
from a UST system; and TWC, §26.121(a)(2), by failing to prevent
a discharge of other waste into or adjacent to any water in the state
which in itself or in conjunction with any other discharge or activity
causes, continues to cause, or will cause pollution of any water in
the state; PENALTY: $25,875; ENFORCEMENT COORDINATOR:
Tyler Gerhardt, (512) 239-2506; REGIONAL OFFICE: 6300 Ocean
Drive, Suite 1200, Corpus Christi, Texas 78412-5839, (361) 825-3100.

(15) COMPANY: Exxon Mobil Corporation; DOCKET NUMBER:
2018-1747-AIR-E; IDENTIFIER: RN102579307; LOCATION:
Baytown, Harris County; TYPE OF FACILITY: petroleum refin-
ery; RULES VIOLATED: 30 TAC §§101.20(3), 116.715(a), and
122.143(4), Flexible Permit Numbers 18287, PSDTX730M4, and
PAL7, Special Conditions Number 1, Federal Operating Permit
Number 01229, General Terms and Conditions and Special Terms
and Conditions Number 32, and Texas Health and Safety Code,
§382.085(b), by failing to prevent unauthorized emissions; PENALTY:
$11,738; SUPPLEMENTAL ENVIRONMENTAL PROJECT OFF-
SET AMOUNT: $4,695; ENFORCEMENT COORDINATOR:
Johnnie Wu, (512) 239-2524; REGIONAL OFFICE: 5425 Polk Street,
Suite H, Houston, Texas 77023-1452, (713) 767-3500.

(16) COMPANY: Grace Chapel Assembly of God of Magno-
lia;, DOCKET NUMBER: 2019-0404-PWS-E; IDENTIFIER:
RN105817951; LOCATION: Magnolia, Montgomery County; TYPE
OF FACILITY: public water supply; RULES VIOLATED: 30 TAC
§290.117(f)(3)(A), by failing to submit a recommendation to the
executive director (ED) for optimal corrosion control treatment within

six months following the end of the January 1, 2018 - June 30, 2018,
monitoring period during which the copper action level was exceeded,
30 TAC §290.117(g)(2)(A), by failing to submit a recommendation to
the ED for source water treatment within 180 days following the end of
the January 1, 2018 - June 30, 2018, monitoring period during which
the copper action level was exceeded; and 30 TAC §290.117(i)(6) and
(j), by failing to provide a consumer notification of lead tap water
monitoring results to persons served at the sites (taps) that were tested,
and failing to mail a copy of the consumer notification of tap results
to the ED along with certification that the consumer notification was
distributed for the January 1, 2018 - June 30, 2018, monitoring period;
PENALTY: $165; ENFORCEMENT COORDINATOR: Toni Red,
(512) 239-1704; REGIONAL OFFICE: 5425 Polk Street, Suite H,
Houston, Texas 77023-1452, (713) 767-3500.

(17) COMPANY: GRUPO PETROGAS, L.L.C.; DOCKET NUM-
BER: 2019-0367-MLM-E; IDENTIFIER: RN104638051; LOCA-
TION: McAllen, Hidalgo County; TYPE OF FACILITY: underground
storage tank (UST) system repair services business; RULES VIO-
LATED: 30 TAC §334.6(a)(7), by failing to submit a construction
notification form to the TCEQ prior to commencing repairs on UST
systems; 30 TAC §30.301(b) and §334.401(b), by failing to obtain a
TCEQ contractor registration before offering to undertake, represent-
ing itself as being able to undertake, or undertaking the installation,
repair, or removal of a UST; 30 TAC §335.11(b) and 40 Code of
Federal Regualtions §263.20(a), by failing to maintain proper manifest
documentation for the shipment or delivery of hazardous or Class I
waste; and 30 TAC §335.68, by failing to place placards on vehicles
transporting hazardous wastes; PENALTY: $6,341; ENFORCEMENT
COORDINATOR: Stephanie McCurley, (512) 239-2607; REGIONAL
OFFICE: 1804 West Jefferson Avenue, Harlingen, Texas 78550-5247,
(956) 425-6010.

(18) COMPANY: J & T TRANSPORT, INCORPORATED; DOCKET
NUMBER: 2019-0466-PST-E; IDENTIFIER: RN102444767; LO-
CATION: Fabens, El Paso County; TYPE OF FACILITY: common
carrier; RULES VIOLATED: 30 TAC §334.5(b)(1)(A) and TWC,
§26.3467(d), by failing to deposit a regulated substance into a
regulated underground storage tank system that was covered by a
valid, current TCEQ delivery certificate; PENALTY: $2,515; EN-
FORCEMENT COORDINATOR: Tyler Richardson, (512) 239-4872;
REGIONAL OFFICE: 401 East Franklin Avenue, Suite 560, El Paso,
Texas 79901-1212, (915) 834-4949.

(19) COMPANY: Lake Livingston Water Supply Corpora-
tion;, DOCKET NUMBER: 2018-1230-PWS-E; IDENTIFIER:
RN101253136; LOCATION: Livingston, Polk County; TYPE
OF FACILITY: public water supply; RULES VIOLATED: 30
TAC §290.115(f)(1) and Texas Health and Safety Code (THSC),
§341.0315(c), by failing to comply with the maximum contaminant
level (MCL) of 0.060 milligrams per liter (mg/L) for haloacetic acids
(HAAS) based on the locational running annual average; 30 TAC
§290.115(f)(1) and THSC, §341.0315(c), by failing to comply with
the MCL of 0.080 mg/L for total trihalomethanes (TTHM) based
on the locational running annual average; 30 TAC §290.117(n), by
failing to comply with the additional requirements as required by the
executive director (ED) to ensure that minimal levels of corrosion
are maintained in the distribution system; 30 TAC §290.122(b)(2)(A)
and (f), by failing to provide public notification and submit a copy
of the public notification, accompanied with a signed Certificate of
Delivery, to the ED regarding the failure to comply with the MCL
for TTHM for the first quarter of 2018; 30 TAC §290.122(b)(3)(A)
and (f), by failing to provide public notification and submit a copy
of the public notification, accompanied with a signed Certificate of
Delivery, to the ED regarding the failure to comply with the MCL for
HAAS for the first quarter of 2018; and 30 TAC §290.122(c)(2)(A)
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and (), by failing to provide public notification and submit a copy
of the public notification to the ED regarding the failure to provide
the nitrate monitoring results for the January 1, 2015 - December
31, 2015, monitoring period as requested in a letter dated February
16, 2017; PENALTY: $2,493; ENFORCEMENT COORDINATOR:
Ronica Rodriguez, (361) 825-3425; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1830, (409) 898-3838.

(20) COMPANY: LAMB COUNTY ELECTRIC COOPERATIVE,
INCORPORATED; DOCKET NUMBER: 2019-0532-PST-E; IDEN-
TIFIER: RN100695329; LOCATION: Littlefield, Lamb County;
TYPE OF FACILITY: fleet refueling facility; RULES VIOLATED:
30 TAC §334.50(b)(2) and TWC, §26.3475(a), by failing to provide
release detection for the pressurized piping associated with the under-
ground storage tank system; PENALTY: $2,438; ENFORCEMENT
COORDINATOR: Hailey Johnson, (512)-239-1756; REGIONAL
OFFICE: 5012 50th Street, Suite 100, Lubbock, Texas 79414-3426,
(806) 796-7092.

(21) COMPANY: MICHAEL D. MCCLEARY, SR.; DOCKET
NUMBER: 2019-0767-WOC-E; IDENTIFIER: RN105523146; LO-
CATION: Fort Worth, Tarrant County; TYPE OF FACILITY: operator;
RULE VIOLATED: 30 TAC §30.5(a), by failing to obtain a required
occupational license; PENALTY: $175; ENFORCEMENT COORDI-
NATOR: Epi Villarreal, (361) 825-3421; REGIONAL OFFICE: 2309
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(22) COMPANY: MO-VAC SERVICE COMPANY; DOCKET NUM-
BER: 2018-0389-WQ-E; IDENTIFIER: RN104148044; LOCATION:
Laredo, Webb County; TYPE OF FACILITY: oilfield trucking services
company; RULES VIOLATED: 30 TAC §281.25(a)(4) and TWC,
§26.121(a), and 40 Code of Federal Regulations §122.26(c), by failing
to maintain authorization to discharge stormwater associated with
industrial activities; PENALTY: $20,000; ENFORCEMENT CO-
ORDINATOR: Ken Moller, (512) 239-6111; REGIONAL OFFICE:
707 East Calton Road, Suite 304, Laredo, Texas 78041-3887, (956)
791-6611.

(23) COMPANY: Newport Homebuilders, Ltd.; DOCKET NUMBER:
2019-0783-WQ-E; IDENTIFIER: RN105530307; LOCATION: Lan-
tana, Denton County; TYPE OF FACILITY: construction site; RULE
VIOLATED: 30 TAC §281.25(a)(4), by failing to obtain a construc-
tion general permit; PENALTY: $875; ENFORCEMENT COORDI-
NATOR: Aaron Vincent, (512) 239-0855; REGIONAL OFFICE: 2309
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(24) COMPANY: NORRELL CONSTRUCTION, INCORPO-
RATED; DOCKET NUMBER: 2019-0231-PST-E; IDENTIFIER:
RN101735777; LOCATION: Clute, Brazoria County; TYPE OF
FACILITY: fleet refueling facility; RULES VIOLATED: 30 TAC
§334.49(c)(4)(C) and TWC, §26.3475(d), by failing to have the
corrosion protection system inspected and tested for operability and
adequacy of protection at a frequency of at least once every three years;
and 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing
to monitor the underground storage tanks for releases at a frequency
of at least once every 30 days; PENALTY: $6,769; ENFORCEMENT
COORDINATOR: Tyler Richardson, (512) 239-4872; REGIONAL
OFFICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452,
(713) 767-3500.

(25) COMPANY: Omt Flow, LLC; DOCKET NUMBER: 2019-0782-
WQ-E; IDENTIFIER: RN100705375; LOCATION: Gainesville,
Collin County; TYPE OF FACILITY: manufacturing facility; RULE
VIOLATED: 30 TAC §281.25(a)(4), by failing to obtain a multi-sector
general permit; PENALTY: $875; ENFORCEMENT COORDINA-
TOR: Aaron Vincent, (512) 239-0855; REGIONAL OFFICE: 2309
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(26) COMPANY: OXY USA WTP LP; DOCKET NUMBER:
2018-1326-AIR-E; IDENTIFIER: RN101222602; LOCATION:
Claremont, Kent County; TYPE OF FACILITY: natural gas process-
ing plant; RULES VIOLATED: 30 TAC §101.8(a) and §122.143(4),
Federal Operating Permit (FOP) Number 0550, General Terms and
Conditions (GTC) and Special Terms and Conditions (STC) Number
2.C, and Texas Health and Safety Code (THSC), §382.085(b), by
failing to conduct sampling of an emissions source to determine
opacity rate, composition, and/or construction of emissions; 30 TAC
§§101.20(3), 116.115(c), and 122.143(4), New Source Review (NSR)
Permit Numbers 20660 and PSDTX795M2, Special Conditions (SC)
Number 13.D, FOP Number 0550, GTC and STC Number 6, and
THSC, §382.085(b), by failing to install sampling ports and platforms
in accordance with the permit; and 30 TAC §§101.20(3), 116.115(c),
and 122.143(4), NSR Permit Numbers 20660 and PSDTX795M2, SC
Number 13.G, FOP Number 0550, GTC and STC Number 6, and
THSC, §382.085(b), by failing to perform stack sampling within 180
days of the permit issuance; PENALTY: $8,785; ENFORCEMENT
COORDINATOR: Johnnie Wu, (512) 239-2524; REGIONAL OF-
FICE: 1977 Industrial Boulevard, Abilene, Texas 79602-7833, (325)
698-9674.

(27) COMPANY: Patterson Wood Products, Incorporated; DOCKET
NUMBER: 2018-1363-AIR-E; IDENTIFIER: RN101969202; LO-
CATION: Nacogdoches, Nacogdoches County; TYPE OF FACILITY:
wood pellet and shavings manufacturing plant; RULES VIOLATED:
30 TAC §116.115(b)(2)(F) and (c) and §122.143(4), Federal Operating
Permit (FOP) Number 03664, General Terms and Conditions (GTC)
and Special Terms and Conditions Number 3, New Source Review
Permit Number 114950, Special Conditions Number 1, and Texas
Health and Safety Code (THSC), §382.085(b), by failing to comply
with the maximum allowable emissions rate; 30 TAC §122.121 and
§122.210(a) and THSC, §382.054 and §382.085(b), by failing to
submit an application to revise a FOP to change, add, or remove one
or more permit terms or conditions; and 30 TAC §122.143(4) and
§122.145(2)(A), FOP Number 03664, GTC, and THSC, §382.085(b),
by failing to report all instances of deviations; PENALTY: $7,388;
ENFORCEMENT COORDINATOR: Amanda Diaz, (512) 239-2601;
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas
77703-1830, (409) 898-3838.

(28) COMPANY: PERVEN, LLC dba Stop N Drive 2; DOCKET
NUMBER: 2019-0308-PST-E; IDENTIFIER: RN101433019; LO-
CATION: Port Arthur, Jefferson County; TYPE OF FACILITY:
convenience store with retail sales of gasoline; RULES VIOLATED:
30 TAC §334.7(d)(1)(B) and (3), by failing to notify the agency of any
change or additional information regarding the underground storage
tank (UST) system within 30 days from the date of the occurrence
of the change or addition; 30 TAC §334.42(a) and §334.49(a)(2)
and TWC, §26.3475(d), by failing to design, install, and operate all
components of a UST system in a manner that will prevent releases of
regulated substances due to structural failure or corrosion; and 30 TAC
§334.50(b)(1)(A) and (2)(A)(1)(III) and TWC, §26.3475(a) and (c)(1),
by failing to monitor the UST in a manner which will detect a release
at a frequency of at least once every 30 days and failing to test the line
leak detector at least once per year for performance and operational
reliability; PENALTY: $9,141; ENFORCEMENT COORDINATOR:
Berenice Munoz, (915) 834-4976; REGIONAL OFFICE: 3870 Eastex
Freeway, Beaumont, Texas 77703-1830, (409) 898-3838.

(29) COMPANY: PETROFUELS CORPORATION dba Paradise
Seafood Market; DOCKET NUMBER: 2019-0212-PST-E; IDEN-
TIFIER: RN102491099; LOCATION: Beaumont, Jefferson County;
TYPE OF FACILITY: convenience store with retail sales of gaso-
line; RULES VIOLATED: 30 TAC §334.72, by failing to report
a suspected release to the agency within 24 hours of discovery;

44 TexReg 3164 June 21, 2019 Texas Register



and 30 TAC §334.74, by failing to investigate suspected releases
of regulated substances within 30 days of discovery; PENALTY:
$10,526; ENFORCEMENT COORDINATOR: Amanda Scott, (512)
239-2558; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont,
Texas 77703-1830, (409) 898-3838.

(30) COMPANY: Pico Propane Operating, LLC; DOCKET NUM-
BER: 2016-1974-PST-E; IDENTIFIER: RN102782653; LOCATION:
Carrizo Springs, Dimmit County; TYPE OF FACILITY: wholesale fuel
distribution operation; RULES VIOLATED: 30 TAC §334.50(b)(2)
and TWC, §26.3475(a), by failing to provide release detection for
the pressurized piping associated with the underground storage tank
system; PENALTY: $6,879; ENFORCEMENT COORDINATOR:
John Fennell, (512) 239-2616; REGIONAL OFFICE: 707 East Calton
Road, Suite 304, Laredo, Texas 78041-3887, (956) 791-6611.

(31) COMPANY: S & Y Incorporated; DOCKET NUMBER:
2019-0099-PST-E; IDENTIFIER: RN101572337; LOCATION:
Grand Prairie, Tarrant County; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§115.222(3) and Texas Health and Safety Code, §382.085(b), by
failing to ensure no avoidable gasoline leaks, as detected by sight,
sound, or smell, exist anywhere in the liquid transfer or vapor balance
system; 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by
failing to monitor the underground storage tanks in a manner which
will detect a release at a frequency of at least once every 30 days; and
30 TAC §334.51(a)(6) and TWC, §26.3475(c)(2), by failing to ensure
that all installed spill and overfill prevention devices are maintained
in good operating condition; PENALTY: $6,250; ENFORCEMENT
COORDINATOR: Berenice Munoz, (915) 834-4976; REGIONAL
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(32) COMPANY: SIMPLY AQUATICS, INCORPORATED
dba El Pinon Estates Water System; DOCKET NUMBER:
2019-0045-PWS-E; IDENTIFIER: RN102675303; LOCATION:
Broaddus, San Augustine County; TYPE OF FACILITY: public water
supply (PWS); RULES VIOLATED: 30 TAC §290.41(c)(1)(F), by
failing to obtain a sanitary control easement for all land within 150 feet
of the facility's Well Number 1; 30 TAC §290.41(c)(3)(J), by failing
to provide Well Number 1 with a concrete sealing block that extends a
minimum of three feet from the exterior well casing in all directions,
with a minimum thickness of six inches and sloped to drain away
at not less than 0.25 inches per foot; 30 TAC §290.42(1), by failing
to maintain a thorough and up-to-date plant operations manual of
sufficient detail to provide the operator with routine maintenance and
repair procedures, with protocols to be utilized in the event of a natural
or man-made catastrophe, as well as provide telephone numbers
of water system personnel, system officials, and local/state/federal
agencies to be contacted in the event of an emergency; 30 TAC
§290.43(d)(2), by failing to provide the facility's three pressure tanks
with an easily readable pressure gauge and pressure release device; 30
TAC §290.44(a)(4), by failing to locate the top of the water distribution
lines below the frost line and in no case less than 24 inches below
ground surface; 30 TAC §290.45(b)(1)(C)(i) and Texas Health and
Safety Code (THSC), §341.0315(c), by failing to provide a minimum
well capacity of 0.6 gallons per minute (gpm) per connection; 30 TAC
§290.45(b)(1)(C)(ii) and THSC, §341.0315(c), by failing to provide
a minimum total storage capacity of 200 gallons per connection; 30
TAC §290.45(b)(1)(C)(iii)) and THSC, §341.0315(c), by failing to
provide two or more pumps having a minimum total capacity of 2.0
gpm per connection at each pump station or pressure plane; 30 TAC
§290.46(f)(2) and (3)(B)(ii) and (iv) and (D)(i), by failing to maintain
water works operation and maintenance records and make them
readily available for review by the executive director upon request; 30
TAC §290.46(i), by failing to adopt an adequate plumbing ordinance,

regulations, or service agreement with provisions for proper enforce-
ment to ensure that neither cross-connections nor other unacceptable
plumbing practices are permitted; 30 TAC §290.46(m), by failing to
initiate maintenance and housekeeping practices to ensure the good
working condition and general appearance of the system's facilities
and equipment; 30 TAC §290.46(n)(3), by failing to keep on file
copies of well completion data as defined in 30 TAC §290.41(c)(3)(A)
for as long as the well remains in service; 30 TAC §290.46(u), by
failing to plug an abandoned PWS well with cement in accordance
with 16 TAC §76 or submit the test results proving that the well is in
a non-deteriorated condition; 30 TAC §290.46(v), by failing to ensure
that all electrical wiring is securely installed in compliance with a local
or national electrical code; 30 TAC §290.51(a)(6) and TWC, §5.702,
by failing to pay Public Health Service fees, and/or associated late
fees, for TCEQ Financial Administration Account Number 92030013
for Fiscal Year 2019; and 30 TAC §290.121(a) and (b), by failing to
maintain an up-to-date chemical and microbiological monitoring plan
at each water treatment plant that identifies all sampling locations, de-
scribes the sampling frequency, and specifies the analytical procedures
and laboratories that the public water system will use to comply with
the monitoring requirements; PENALTY: $6,424; ENFORCEMENT
COORDINATOR: Epifanio Villarreal, (361) 825-3421; REGIONAL
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409)
898-3838.

(33) COMPANY: The Church in Peaster; DOCKET NUMBER:
2019-0194-PWS-E; IDENTIFIER: RN110603503; LOCATION:
Weatherford, Parker County; TYPE OF FACILITY: public water
supply; RULES VIOLATED: 30 TAC §290.42(b)(1) and (e)(3), by
failing to provide disinfection facilities for the groundwater supply
for the purpose of microbiological control and distribution protec-
tion; 30 TAC §290.46(e)(4)(A) and Texas Health and Safety Code,
§341.033(a), by failing to use a water works operator with a Class
D or higher license for a groundwater system serving no more than
250 connections; 30 TAC §290.46(n)(1), by failing to maintain ac-
curate and up-to-date detailed as-built plans or record drawings and
specifications for each treatment plant, pump station, and storage tank
until the facility is decommissioned; and 30 TAC §290.46(n)(3), by
failing to keep on file copies of well completion data as defined in
30 TAC §290.41(c)(3)(A) for as long as the well remains in service;
PENALTY: $663; ENFORCEMENT COORDINATOR: Yuliya Dun-
away, (210) 403-4077; REGIONAL OFFICE: 2309 Gravel Drive,
Fort Worth, Texas 76118-6951, (817) 588-5800.

(34) COMPANY: Trend Gathering & Treating, LLC; DOCKET NUM-
BER: 2019-0316-AIR-E; IDENTIFIER: RN103043840; LOCATION:
Teague, Freestone County; TYPE OF FACILITY: compressor station;
RULES VIOLATED: 30 TAC §122.143(4) and §122.146(1) and (2),
Federal Operating Permit Number O2782/General Operating Permit
Number 514, Site-wide Requirements (b)(3), and Texas Health and
Safety Code, §382.085(b), by failing to certify compliance with the
terms and conditions of the permit for at least each 12-month period
following initial permit issuance and failing to submit a permit com-
pliance certification no later than 30 days after the end of the certi-
fication period; PENALTY: $3,375; ENFORCEMENT COORDINA-
TOR: Margarita Dennis, (817) 588-5892; REGIONAL OFFICE: 6801
Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

TRD-201901738

Charmaine Backens

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: June 10, 2019

¢ ¢ ¢
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Combined Notice of Public Meeting and Notice of Application
and Preliminary Decision for TPDES Permit for Municipal
Wastewater New Permit No. WQO0015738001

APPLICATION AND PRELIMINARY DECISION. Cherryville
GP, Inc. and Cherryville #5, Ltd., 10127 Tate Lane, Frisco, Texas
75033, has applied to the Texas Commission on Environmental Qual-
ity (TCEQ) for new Texas Pollutant Discharge Elimination System
(TPDES) Permit No. WQ0015738001, to authorize the discharge of
treated domestic wastewater at a daily average flow not to exceed
160,000 gallons per day. TCEQ received this application on November
5, 2018.

The facility will be located approximately 600 feet south of the inter-
section of Dickerson Road and State Highway 80, east of State High-
way 80, in Caldwell County, Texas 78655. The treated effluent will be
discharged to Dickerson Creek, thence to Lower San Marcos River in
Segment No. 1808 of the Guadalupe River Basin. The unclassified re-
ceiving water use is limited aquatic life use for Dickerson Creek. The
designated uses for Segment No. 1808 are primary contact recreation,
public water supply, and high aquatic life use. In accordance with 30
Texas Administrative Code Section 307.5 and the TCEQ's Procedures
to Implement the Texas Surface Water Quality Standards (June 2010),
an antidegradation review of the receiving waters was performed. A
Tier 1 antidegradation review has preliminarily determined that ex-
isting water quality uses will not be impaired by this permit action.
Numerical and narrative criteria to protect existing uses will be main-
tained. This review has preliminarily determined that no water bod-
ies with exceptional, high, or intermediate aquatic life uses are present
within the stream reach assessed; therefore, no Tier 2 degradation deter-
mination is required. No significant degradation of water quality is ex-
pected in water bodies with exceptional, high, or intermediate aquatic
life uses downstream, and existing uses will be maintained and pro-
tected. The preliminary determination can be reexamined and may be
modified if new information is received. This link to an electronic map
of the site or facility's general location is provided as a public courtesy
and is not part of the application or notice. For the exact location, refer
to the application. http://www.tceq.texas.gov/assets/public/hb610/in-
dex.html?1at=29.813014&Ing=-97.80165&zoom=13&type=r

The TCEQ Executive Director has completed the technical review of
the application and prepared a draft permit. The draft permit, if ap-
proved, would establish the conditions under which the facility must
operate. The Executive Director has made a preliminary decision that
this permit, if issued, meets all statutory and regulatory requirements.
The permit application, Executive Director's preliminary decision, and
draft permit are available for viewing and copying at the Caldwell
County Courthouse, 110 South Main Street, Lockhart, Texas.

PUBLIC COMMENT / PUBLIC MEETING. You may submit
public comments about this application. The TCEQ will hold a
public meeting on this application because of significant interest
and it was requested by a local legislator. The purpose of a public
meeting is to provide the opportunity to submit comments or to ask
questions about the application.

The public meeting will consist of two parts, an Informal Discussion
Period and a Formal Comment Period. A public meeting is not a con-
tested case hearing under the Administrative Procedure Act. During
the Informal Discussion Period, the public will be encouraged to ask
questions of the applicant and TCEQ staff concerning the permit ap-
plication. The comments and questions submitted orally during the
Informal Discussion Period will not be considered before a decision is
reached on the permit application and no formal response will be made.
Responses will be provided orally during the Informal Discussion Pe-
riod. During the Formal Comment Period on the permit application,

members of the public may state their formal comments orally into the
official record. A written response to all timely, relevant and material,
or significant comments will be prepared by the Executive Director. All
formal comments will be considered before a decision is reached on the
permit application. A copy of the written response will be sent to each
person who submits a formal comment or who requested to be on the
mailing list for this permit application and provides a mailing address.
Only relevant and material issues raised during the Formal Comment
Period can be considered if a contested case hearing is granted on this
permit application.

The Public Meeting is to be held:

Tuesday, July 16, 2019, at 7:00 p.m.

Prairie Lea Independent School District (Auditorium)
6910 San Marcos Highway 80

Prairie Lea, Texas 78661

OPPORTUNITY FOR A CONTESTED CASE HEARING. After
the deadline for submitting public comments, the Executive Director
will consider all timely comments and prepare a response to all rele-
vant and material or significant public comments. Unless the applica-
tion is directly referred for a contested case hearing, the response
to comments will be mailed to everyone who submitted public com-
ments and to those persons who are on the mailing list for this ap-
plication. If comments are received, the mailing will also provide
instructions for requesting a contested case hearing or reconsider-
ation of the Executive Director's decision. A contested case hearing
is a legal proceeding similar to a civil trial in a state district court.

TO REQUEST A CONTESTED CASE HEARING, YOU MUST
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST:
your name, address, phone number; applicant's name and
proposed permit number; the location and distance of your
property/activities relative to the proposed facility; a specific
description of how you would be adversely affected by the facility
in a way not common to the general public; a list of all disputed
issues of fact that you submit during the comment period; and
the statement "(I/we) request a contested case hearing." If the
request for contested case hearing is filed on behalf of a group or
association, the request must designate the group's representa-
tive for receiving future correspondence; identify by name and
physical address an individual member of the group who would
be adversely affected by the proposed facility or activity; provide
the information discussed above regarding the affected member's
location and distance from the facility or activity; explain how and
why the member would be affected; and explain how the interests
the group seeks to protect are relevant to the group's purpose.

Following the close of all applicable comment and request periods, the
Executive Director will forward the application and any requests for
reconsideration or for a contested case hearing to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting.

The Commission may only grant a request for a contested case hearing
on issues the requestor submitted in their timely comments that were
not subsequently withdrawn. If a hearing is granted, the subject of a
hearing will be limited to disputed issues of fact or mixed questions
of fact and law relating to relevant and material water quality con-
cerns submitted during the comment period.

EXECUTIVE DIRECTOR ACTION. The Executive Director may
issue final approval of the application unless a timely contested case
hearing request or request for reconsideration is filed. If a timely hear-
ing request or request for reconsideration is filed, the Executive Di-
rector will not issue final approval of the permit and will forward the
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application and request to the TCEQ Commissioners for their consid-
eration at a scheduled Commission meeting.

MAILING LIST. If you submit public comments, a request for a con-
tested case hearing or a reconsideration of the Executive Director's de-
cision, you will be added to the mailing list for this specific application
to receive future public notices mailed by the Office of the Chief Clerk.
In addition, you may request to be placed on: (1) the permanent mail-
ing list for a specific applicant name and permit number; and/or (2)
the mailing list for a specific county. If you wish to be placed on the
permanent and/or the county mailing list, clearly specify which list(s)
and send your request to TCEQ Office of the Chief Clerk at the address
below.

All written public comments and public meeting requests
must be submitted to the Office of the Chief Clerk, MC
105, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087 or electronically at
http://www14.tceq.texas.gov/epic/eComment/ within 30 days from
the date of newspaper publication of this notice or by the date of
the public meeting, whichever is later.

INFORMATION AVAILABLE ONLINE. For details about the sta-
tus of the application, visit the Commissioners' Integrated Database
at www.tceq.texas.gov/goto/cid. Search the database using the permit
number for this application, which is provided at the top of this notice.

AGENCY CONTACTS AND INFORMATION. Public com-
ments and requests must be submitted either electronically at
http://www14.tceq.texas.gov/epic/eComment/, or in writing to the
Texas Commission on Environmental Quality, Office of the Chief
Clerk, MC-105, P.O. Box 13087, Austin, Texas 78711-3087. Any
personal information you submit to the TCEQ will become part of the
agency's record; this includes email addresses. For more information
about this permit application or the permitting process, please call the
TCEQ Public Education Program, Toll Free, at (800) 687-4040 or visit
their website at www.tceq.texas.gov/goto/pep. Si desea informacion
en espaflol, puede llamar al (800) 687-4040.

Further information may also be obtained from Cherryville GP, Inc.
and Cherryville #5, Ltd. at the address stated above or by calling Ms.
Jennifer Scholl, J.D., Armbrust & Brown, PLLC, at (512) 435-2380.

Persons with disabilities who need special accommodations at the pub-
lic meeting should call the Office of the Chief Clerk at (512) 239-3300
or (800) RELAY-TX (TDD) at least one week prior to the meeting.

Issuance Date June 6, 2019

TRD-201901774

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 12, 2019

¢ ¢ ¢
Enforcement Orders

An agreed order was adopted regarding Equistar Chemicals, LP,
Docket No. 2017-0838-AIR-E on June 12, 2019, assessing $41,076 in
administrative penalties with $8,215 deferred. Information concerning
any aspect of this order may be obtained by contacting Amanda Diaz,
Enforcement Coordinator at (512) 239-2545, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Loadcraft Industries, Ltd.,
Docket No. 2017-1093-IHW-E on June 12, 2019, assessing $8,200 in
administrative penalties with $1,640 deferred. Information concerning
any aspect of this order may be obtained by contacting Epifanio

Villarreal, Enforcement Coordinator at (512) 239-2545, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A default order was adopted regarding Fayez Zahi Rafidi dba South-
most Shop, Docket No. 2017-1503-PST-E on June 12, 2019, assessing
$7,750 in administrative penalties. Information concerning any aspect
of this order may be obtained by contacting Tracy Chandler, Staff At-
torney at (512) 239-3400, Texas Commission on Environmental Qual-
ity, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding OLD WEST MHP, LLC,
Docket No. 2017-1549-PWS-E on June 12, 2019, assessing $597 in
administrative penalties. Information concerning any aspect of this
order may be obtained by contacting Michaelle Garza, Enforcement
Coordinator at (512) 239-2545, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Lake Padre Development Com-
pany, LLC, Docket No. 2017-1553-MLM-E on June 12, 2019, as-
sessing $11,250 in administrative penalties. Information concerning
any aspect of this order may be obtained by contacting Jess Robinson,
Staff Attorney at (512) 239-3400, Texas Commission on Environmen-
tal Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding The Organic Recycler of Texas
LLC, Docket No. 2017-1747-MSW-E on June 12, 2019, assessing
$10,000 in administrative penalties with $2,000 deferred. Informa-
tion concerning any aspect of this order may be obtained by contacting
Margarita Dennis, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Hidalgo County, Docket No.
2017-1771-WQ-E on June 12, 2019, assessing $18,750 in administra-
tive penalties with $3,750 deferred. Information concerning any aspect
of this order may be obtained by contacting Caleb Olson, Enforcement
Coordinator at (512) 239-2545, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Veterans of Foreign Wars
of the United States dba Lake Texoma VFW Post 7873, Docket No.
2018-0189-PWS-E on June 12, 2019, assessing $980 in administrative
penalties. Information concerning any aspect of this order may be
obtained by contacting Ronica Rodriguez, Enforcement Coordinator
at (512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding PALO DURO SERVICE
COMPANY, INC., Docket No. 2018-0219-PWS-E on June 12, 2019,
assessing $606 in administrative penalties. Information concerning
any aspect of this order may be obtained by contacting Steven Hall,
Enforcement Coordinator at (512) 239-2545, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding ASMAR KHALIL INC dba
Super Track 2, Docket No. 2018-0467-PST-E on June 12, 2019, as-
sessing $13,875 in administrative penalties with $2,775 deferred. In-
formation concerning any aspect of this order may be obtained by con-
tacting Hailey Johnson, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

A default order was adopted regarding Reyna A. Martinez, Docket
No. 2018-0541-PWS-E on June 12, 2019, assessing $2,600 in ad-
ministrative penalties. Information concerning any aspect of this or-
der may be obtained by contacting Logan Harrell, Staff Attorney at
(512) 239-3400, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.
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An agreed order was adopted regarding TPC Group LLC, Docket No.
2018-0557-AIR-E on June 12, 2019, assessing $25,447 in administra-
tive penalties. Information concerning any aspect of this order may
be obtained by contacting Johnnie Wu, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Ball Metal Beverage Container
Corp., Docket No. 2018-0585-AIR-E on June 12, 2019, assessing
$98,675 in administrative penalties with $19,735 deferred. Informa-
tion concerning any aspect of this order may be obtained by contact-
ing Amanda Diaz, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding An Cong Van, Docket No.
2018-0642-WQ-E on June 12, 2019, assessing $12,500 in administra-
tive penalties with $2,500 deferred. Information concerning any as-
pect of this order may be obtained by contacting Steven Van Landing-
ham, Enforcement Coordinator at (512) 239-2545, Texas Commission
on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Vincent Thien Nguyen, Docket
No. 2018-0657-WQ-E on June 12, 2019, assessing $12,500 in admin-
istrative penalties with $2,500 deferred. Information concerning any
aspect of this order may be obtained by contacting Steven Van Landing-
ham, Enforcement Coordinator at (512) 239-2545, Texas Commission
on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Lion Elastomers LLC, Docket
No. 2018-0687-AIR-E on June 12,2019, assessing $14,625 in admin-
istrative penalties with $2,925 deferred. Information concerning any
aspect of this order may be obtained by contacting Richard Garza, En-
forcement Coordinator at (512) 239-2545, Texas Commission on En-
vironmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding the City of Keene, Docket No.
2018-0769-PWS-E on June 12, 2019, assessing $1,150 in administra-
tive penalties. Information concerning any aspect of this order may
be obtained by contacting Michaelle Garza, Enforcement Coordinator
at (512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Total Petrochemicals & Re-
fining USA, Inc., Docket No. 2018-0830-IWD-E on June 12, 2019,
assessing $37,500 in administrative penalties with $7,500 deferred. In-
formation concerning any aspect of this order may be obtained by con-
tacting Aaron Vincent, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding JUSRYN COMPANY, INC.,
Docket No. 2018-0845-PWS-E on June 12,2019, assessing $709 in ad-
ministrative penalties. Information concerning any aspect of this order
may be obtained by contacting Ross Luedtke, Enforcement Coordina-
tor at (512) 239-2545, Texas Commission on Environmental Quality,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Deer Country Water Supply
Corporation, Docket No. 2018-0934-PWS-E on June 12, 2019, assess-
ing $172 in administrative penalties with $172 deferred. Information
concerning any aspect of this order may be obtained by contacting Toni
Red, Enforcement Coordinator at (512) 239-2545, Texas Commission
on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Eastland County Water Supply
District, Docket No. 2018-0974-PWS-E on June 12, 2019, assessing
$202 in administrative penalties. Information concerning any aspect

of this order may be obtained by contacting Soraya Bun, Enforcement
Coordinator at (512) 239-2545, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding the City of San Augustine,
Docket No. 2018-1067-PWS-E on June 12, 2019, assessing $840 in
administrative penalties. Information concerning any aspect of this or-
der may be obtained by contacting Steven Hall, Enforcement Coordi-
nator at (512) 239-2545, Texas Commission on Environmental Quality,
P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding the City of Abbott, Docket No.
2018-1174-MWD-E on June 12, 2019, assessing $7,750 in administra-
tive penalties with $1,550 deferred. Information concerning any aspect
of this order may be obtained by contacting Aaron Vincent, Enforce-
ment Coordinator at (512) 239-2545, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

TRD-201901771

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 12, 2019

¢ ¢ ¢
Enforcement Orders

An agreed order was adopted regarding Jai Ambica Corporation dba
Stop and Shop 2, Docket No. 2017-1019-PST-E on June 11, 2019,
assessing $4,500 in administrative penalties. Information concerning
any aspect of this order may be obtained by contacting Taylor Pearson,
Staff Attorney at (512) 239-3400, Texas Commission on Environmen-
tal Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding SECURITY AIRPARK, IN-
CORPORATED, Docket No. 2017-1164-PST-E on June 11, 2019,
assessing $4,600 in administrative penalties. Information concerning
any aspect of this order may be obtained by contacting Taylor Pearson,
Staff Attorney at (512) 239-3400, Texas Commission on Environmen-
tal Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding BUCHANAN ROAD GAS
AND CONVENIENCE LLC dba L E Kwik Stop, Docket No.
2018-0885-PST-E on June 11, 2019, assessing $5,524 in administra-
tive penalties. Information concerning any aspect of this order may
be obtained by contacting Kathryn Schroeder, Staff Attorney at (512)
239-3400, Texas Commission on Environmental Quality, P.O. Box
13087, Austin, Texas 78711-3087.

TRD-201901772
Bridget C. Bohac
Chief Clerk

Texas Commission on Environmental Quality
Filed: June 12, 2019

¢ ¢ 14
Notice of Correction to Agreed Order Number 2

In the October 26, 2018, issue of the Texas Register (43 TexReg 7246),
the Texas Commission on Environmental Quality (commission) pub-
lished notice of Agreed Orders, specifically Item Number 2, for Boa
Hoai Tran dba JT Brothers RV Park and Miriam Zambarana dba JT
Brothers RV Park. The error is as submitted by the commission.

The reference to the company should be corrected to read: "Bao Hoai
Tran dba JT Brothers RV Park and Miriam Zambrana dba JT Brothers
RV Park".
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For questions concerning these errors, please contact Michael Parrish
at (512) 239-2548.

TRD-201901741

Charmaine Backens

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: June 10, 2019

¢ ¢ ¢

Notice of Correction to Agreed Order Number 20

In the November 2, 2018, issue of the Texas Register (43 TexReg
7383), the Texas Commission on Environmental Quality (commission)
published notice of Agreed Orders, specifically Item Number 20,
for ONEOK Hydrocarbon, L.P. The errors are as submitted by the
commission.

The reference to the penalty should be corrected to read: "$32,625".

The reference to the Supplemental Environmental Project Offset
Amount should be corrected to read: "$13,050".

For questions concerning these errors, please contact Michael Parrish
at (512) 239-2548.

TRD-201901740

Charmaine Backens

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: June 10, 2019

¢ ¢ 14
Notice of Correction to Agreed Order Number 32

In the August 17, 2018, issue of the Texas Register (43 TexReg 5425),
the Texas Commission on Environmental Quality (commission)
published notice of Agreed Orders, specifically Item Number 32, for
Wright City Water Supply Corporation. The error is as submitted by
the commission.

The reference to the penalty should be corrected to read: "$426".

For questions concerning these errors, please contact Michael Parrish
at (512) 239-2548.

TRD-201901739

Charmaine Backens

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: June 10, 2019

¢ ¢ ¢

Notice of Hearing: Blue Sky Farms, LLC; SOAH Docket No.
582-19-4890; TCEQ Docket No. 2019-0026-AGR; Permit No.
WQ0003077000

APPLICATION.

Blue Sky Farms, LLC, 4611 South Farm-to-Market Road 219, Dublin,
Texas 76446 has applied to the Texas Commission on Environmental
Quality (TCEQ) for a major amendment of Texas Pollutant Discharge
Elimination System Permit No. WQ0003077000, for a Concentrated
Animal Feeding Operation (CAFO) to authorize the applicant to add
five new land management units (LMUs): LMU #12 - 156 acres, LMU
#13 - 63 acres, LMU #14 - 174 acres, LMU #15A - 56 acres and LMU
#15B - 64 acres; increase the acreage of LMU #6 from 83 to 86 acres
and LMU #7 from 76 to 89 acres; and reconfigure LMUs #3, #4 and #9

so that the acreage of LMU #3 will decrease from 60 to 41 acres, and
LMU #4 and LMU #9 will increase from 42 to 58 acres and 25 to 28
acres, respectively. The total land application area has increased from
682 to 1,211 acres. Other proposed changes include the expansion of
the cross ventilated barn, addition of Well #15 and plugging of Wells
#14 and #16. The authorized maximum capacity of 7,100 total dairy
cattle, of which 3,100 head are milking cows, remains unchanged. The
application was revised after the publication of the Notice of Receipt
of Application and Intent (NORI) to increase the total land application
area from 682 to 1,211 acres, instead of the total acreage of 1,209 stated
in the NORI. TCEQ received this application on February 21, 2018.

The facility is located on the east side of Farm-to-Market Road 219
approximately 2.25 miles south of the intersection of Farm-to-Market
Road 219 and Farm-to-Market Road 1702, Dublin in Erath County,
Texas. The facility is located in the drainage area of the Leon River Be-
low Proctor Lake and the North Bosque River in Segment Nos. 1221
and 1226 of the Brazos River Basin. As a public courtesy, we have
provided the following Web page to an online map of the site or the
facility's general location. The online map is not part of the application
or the notice: <http://www.tceq.texas.gov/assets/public/hb610/in-
dex.html?1at=32.048611&Ing=-98.301388&zoom=13&type=r>. For
the exact location, refer to the application.

The TCEQ Executive Director has prepared a draft permit which, if
approved, would establish the conditions under which the facility must
operate. This permit is consistent with the requirements of the an-
tidegradation implementation procedures in 30 Texas Administrative
Code (TAC) §307.5 (c)(2)(G) of the Texas Surface Water Quality Stan-
dards and no lowering of water quality is anticipated. The TCEQ Ex-
ecutive Director has made a preliminary decision that this permit, if
issued, meets all statutory and regulatory requirements. The permit
application, Executive Director's Preliminary Decision, and draft per-
mit are available for viewing and copying at the Texas Commission on
Environmental Quality Region 4, Stephenville Office, 580 West Lin-
gleville Road, Suite D, Stephenville, Texas 76401.

CONTESTED CASE HEARING.

The State Office of Administrative Hearings (SOAH) will conduct a
formal contested case hearing at:

10:00 a.m. - July 25, 2019
William P. Clements Building
300 West 15th Street, 4th Floor
Austin, Texas 78701

The contested case hearing will be a legal proceeding similar to a civil
trial in state district court. The hearing will address the disputed issues
of fact identified in the TCEQ order concerning this application issued
on April 26, 2019. In addition to these issues, the judge may consider
additional issues if certain factors are met.

The hearing will be conducted in accordance with Chapter 2001, Texas
Government Code; Chapter 26, Texas Water Code; and the procedural
rules of the TCEQ and SOAH, including 30 TAC Chapter 80 and 1
TAC Chapter 155. The hearing will be held unless all timely hearing
requests have been withdrawn or denied.

To request to be a party, you must attend the hearing and show you
would be adversely affected by the application in a way not common to
members of the general public. Any person may attend the hearing and
request to be a party. Only persons named as parties may participate at
the hearing.

In accordance with 1 Texas Administrative Code §155.401(a), No-
tice of Hearing, ""Parties that are not represented by an attorney
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may obtain information regarding contested case hearings on the
public website of the State Office of Administrative Hearings at
www.soah.texas.gov, or in printed format upon request to SOAH."

INFORMATION.

If you need more information about the hearing process for this ap-
plication, please call the Public Education Program, toll free, at (800)
687-4040. General information about the TCEQ can be found at our
web site at http://www.tceq.texas.gov/.

Further information may also be obtained from Mr. Harry DeWit, Blue
Sky Farms, LLC at the address stated above or by calling Mr. Corey
Mullin, Enviro-Ag Engineering, Inc. at (254) 965-3500.

Persons with disabilities who need special accommodations at the hear-
ing should call the SOAH Docketing Department at (512) 475-3445, at
least one week prior to the hearing.

Issued: June 10, 2019

TRD-201901776

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 12, 2019

¢ ¢ ¢

Notice of Hearing: United Front, LLC; SOAH Docket No.
582-19-48911; TCEQ Docket No. 2019-0305-MWD; Permit
No. WQO0015563001

APPLICATION.

United Front, LLC, 3902 Canyon Bluff Court, Houston, Texas 77059,
has applied to the Texas Commission on Environmental Quality
(TCEQ) for new Texas Pollutant Discharge Elimination System
(TPDES) Permit No. WQO0015563001, to authorize the discharge of
treated domestic wastewater at a daily average flow not to exceed
25,000 gallons per day. TCEQ received this application on March 6,
2017.

The facility will be located at 7040 Interstate 10 Frontage Road, in Col-
orado County, Texas 77474. The treated effluent will be discharged
to a roadside ditch, thence to an unnamed tributary, thence to San
Bernard River Above Tidal in Segment No. 1302 of the Brazos-Col-
orado Coastal Basin. The unclassified receiving water use is min-
imal aquatic life use for the roadside ditch and the unnamed tribu-
tary. The designated uses for Segment No. 1302 are primary contact
recreation, public water supply, and high aquatic life use. As a pub-
lic courtesy, we have provided the following Web page to an online
map of the site or the facility's general location. The online map is
not part of the application or the notice. For the exact location, refer
to the application. http://www.tceq.texas.gov/assets/public/hb610/in-
dex.html?lat=29.743055&Ing=-96.33&zoom=13&type=r.

In accordance with 30 Texas Administrative Code (TAC) Section 307.5
and the TCEQ's Procedures to Implement the Texas Surface Water
Quality Standards (June 2010), an antidegradation review of the re-
ceiving waters was performed. A Tier 1 antidegradation review has
preliminarily determined that existing water quality uses will not be
impaired by this permit action. Numerical and narrative criteria to pro-
tect existing uses will be maintained. This review has preliminarily de-
termined that no water bodies with exceptional, high, or intermediate
aquatic life uses are present within the stream reach assessed; therefore,
no Tier 2 degradation determination is required. No significant degra-
dation of water quality is expected in water bodies with exceptional,
high, or intermediate aquatic life uses downstream, and existing uses

will be maintained and protected. The preliminary determination can
be reexamined and may be modified if new information is received.

The TCEQ Executive Director has prepared a draft permit which, if
approved, would establish the conditions under which the facility must
operate. The Executive Director has made a preliminary decision that
this permit, if issued, meets all statutory and regulatory requirements.
The permit application, Executive Director's preliminary decision, and
draft permit are available for viewing and copying at Nesbitt Memorial
Library, 529 Washington Street, Columbus, Texas.

CONTESTED CASE HEARING.

The State Office of Administrative Hearings (SOAH) will conduct a
preliminary hearing at:

10:00 a.m. - July 30, 2019
William P. Clements Building
300 West 15th Street, 4th Floor
Austin, Texas 78701

The purpose of a preliminary hearing is to establish jurisdiction, name
the parties, establish a procedural schedule for the remainder of the
proceeding, allow an opportunity for settlement discussions, and to ad-
dress other matters as determined by the judge. The evidentiary hear-
ing phase of the proceeding, which will be held at a later date, will be
similar to a civil trial in state district court. The hearing will address
the disputed issues of fact identified in the TCEQ order concerning this
application issued on April 30, 2019. In addition to these issues, the
judge may consider additional issues if certain factors are met.

The hearing will be conducted in accordance with Chapter 2001, Texas
Government Code; Chapter 26, Texas Water Code; and the procedural
rules of the TCEQ and SOAH, including 30 TAC Chapter 80 and 1
TAC Chapter 155. The hearing will be held unless all timely hearing
requests have been withdrawn or denied.

To request to be a party, you must attend the hearing and show you
would be adversely affected by the application in a way not common to
members of the general public. Any person may attend the hearing and
request to be a party. Only persons named as parties may participate at
the hearing.

In accordance with 1 Tex. Admin. Code §155.401(a), Notice
of Hearing, "Parties that are not represented by an attorney
may obtain information regarding contested case hearings on
the public website of the State Office of Administrative Hear-
ings atwww.soah.texas.gov,or in printed format upon request to
SOAH."

INFORMATION.

If you need more information about the hearing process for this ap-
plication, please call the Public Education Program, toll free, at (800)
687-4040. General information about the TCEQ can be found at our
web site at http://www.tceq.texas.gov/.

Further information may also be obtained from United Front, LLC at
the address stated above or by calling Mr. Asif Momin at (281) 450-
8657.

Persons with disabilities who need special accommodations at the hear-
ing should call the SOAH Docketing Department at (512) 475-3445, at
least one week prior to the hearing.

Issued: June 10, 2019
TRD-201901777
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Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 12, 2019

¢ ¢ ¢

Notice of Public Hearing on Assessment of Administrative
Penalties and Requiring Certain Actions of Gas Town Inc,
DBA Mobil Gas Town: SOAH Docket No. 582-19-5396;

TCEQ Docket No. 2018-0338-PST-E

The Texas Commission on Environmental Quality (TCEQ or the Com-
mission) has referred this matter to the State Office of Administrative
Hearings (SOAH). An Administrative Law Judge with the State Office
of Administrative Hearings will conduct a public hearing at:

10:00 a.m. - July 11, 2019
William P. Clements Building
300 West 15th Street, 4th Floor
Austin, Texas 78701

The purpose of the hearing will be to consider the Executive Direc-
tor's Preliminary Report and Petition mailed September 6, 2018 con-
cerning assessing administrative penalties against and requiring cer-
tain actions of Gas Town Inc, dba Mobil Gas Town, for violations in
Parker County, Texas, of: Tex. Water Code §26.3475(c)(1) and (d),
Tex. Health & Safety Code §382.085(b), and 30 Texas Administrative
Code §§115.225, 334.49(a)(4) and 334.50(b)(1)(A).

The hearing will allow Gas Town Inc, dba Mobil Gas Town, the Execu-
tive Director, and the Commission's Public Interest Counsel to present
evidence on whether a violation has occurred, whether an administra-
tive penalty should be assessed, and the amount of such penalty, if any.
The first convened session of the hearing will be to establish jurisdic-
tion, afford Gas Town Inc, dba Mobil Gas Town, the Executive Direc-
tor of the Commission, and the Commission's Public Interest Counsel
an opportunity to negotiate and to establish a discovery and procedural
schedule for an evidentiary hearing. Unless agreed to by all parties
in attendance at the preliminary hearing, an evidentiary hearing will
not be held on the date of this preliminary hearing. Upon failure of
Gas Town Inc, dba Mobil Gas Town to appear at the preliminary
hearing or evidentiary hearing, the factual allegations in the notice
will be deemed admitted as true, and the relief sought in the no-
tice of hearing may be granted by default. The specific allegations
included in the notice are those set forth in the Executive Direc-
tor's Preliminary Report and Petition, attached hereto and incor-
porated herein for all purposes. Gas Town Inc, dba Mobil Gas Town,
the Executive Director of the Commission, and the Commission's Pub-
lic Interest Counsel are the only designated parties to this proceeding.

Legal Authority: Tex. Water Code §7.054 and ch. 26, Tex. Health
& Safety Code ch. 382, and 30 Texas Administrative Code chs. 70,
115, and 334; Tex. Water Code §7.058, and the Rules of Procedure of
the Texas Commission on Environmental Quality and the State Office
of Administrative Hearings, including 30 Texas Administrative Code
§70.108 and §70.109 and ch. 80, and 1 Texas Administrative Code ch.
155.

Further information regarding this hearing may be obtained by con-
tacting John S. Merculief II, Staff Attorney, Texas Commission on En-
vironmental Quality, Litigation Division, Mail Code 175, P.O. Box
13087, Austin, Texas 78711-3087, telephone (512) 239-3400. Infor-
mation concerning your participation in this hearing may be obtained
by contacting Vic McWherter, Public Interest Counsel, Mail Code 103,

at the same P.O. Box address given above, or by telephone at (512)
239-6363.

Any document filed prior to the hearing must be filed with
TCEQ's Office of the Chief Clerk and SOAH. Documents filed
with the Office of the Chief Clerk may be filed electronically at
http://www.tceq.texas.gov/goto/eFilings or sent to the following ad-
dress: TCEQ Office of the Chief Clerk, Mail Code 105, P.O. Box
13087, Austin, Texas 78711-3087. Documents filed with SOAH may
be filed via fax at (512) 322-2061 or sent to the following address:
SOAH, 300 West 15th Street, Suite 504, Austin, Texas 78701. When
contacting the Commission or SOAH regarding this matter, reference
the SOAH docket number given at the top of this notice.

In accordance with 1 Texas Administrative Code §155.401(a), Notice
of Hearing, "Parties that are not represented by an attorney may obtain
information regarding contested case hearings on the public website of
the State Office of Administrative Hearings at www.soah.texas.gov, or
in printed format upon request to SOAH."

Persons who need special accommodations at the hearing should call
the SOAH Docketing Department at (512) 475-3445, at least one week
before the hearing.

Issued: June 11, 2019

TRD-201901778

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 12, 2019

¢ ¢ ¢

Notice of Public Hearing on Assessment of Administrative
Penalties and Requiring Certain Actions of Henry Rodriguez
dba Gulf Coast Septic Waste: SOAH Docket No. 582-19-5397;
TCEQ Docket No. 2018-0773-SLG-E

The Texas Commission on Environmental Quality (TCEQ or the Com-
mission) has referred this matter to the State Office of Administrative
Hearings (SOAH). An Administrative Law Judge with the State Office
of Administrative Hearings will conduct a public hearing at:

10:00 a.m. - July 11, 2019
William P. Clements Building
300 West 15th Street, 4th Floor
Austin, Texas 78701

The purpose of the hearing will be to consider the Executive Direc-
tor's Preliminary Report and Petition mailed February 26, 2019 con-
cerning assessing administrative penalties against and requiring certain
actions of Henry Rodriguez dba Gulf Coast Septic Waste, for viola-
tions in Cameron County, Texas, of: 30 Texas Administrative Code
§312.145(a) and (b)(4).

The hearing will allow Henry Rodriguez dba Gulf Coast Septic Waste,
the Executive Director, and the Commission's Public Interest Coun-
sel to present evidence on whether a violation has occurred, whether
an administrative penalty should be assessed, and the amount of such
penalty, if any. The first convened session of the hearing will be to
establish jurisdiction, afford Henry Rodriguez dba Gulf Coast Septic
Waste, the Executive Director of the Commission, and the Commis-
sion's Public Interest Counsel an opportunity to negotiate and to es-
tablish a discovery and procedural schedule for an evidentiary hearing.
Unless agreed to by all parties in attendance at the preliminary hearing,
an evidentiary hearing will not be held on the date of this preliminary
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hearing. Upon failure of Henry Rodriguez dba Gulf Coast Septic
Waste to appear at the preliminary hearing or evidentiary hear-
ing, the factual allegations in the notice will be deemed admitted as
true, and the relief sought in the notice of hearing may be granted
by default. The specific allegations included in the notice are those
set forth in the Executive Director's Preliminary Report and Pe-
tition, attached hereto and incorporated herein for all purposes.
Henry Rodriguez dba Gulf Coast Septic Waste, the Executive Director
of the Commission, and the Commission's Public Interest Counsel are
the only designated parties to this proceeding.

Legal Authority: Texas Water Code §7.054, Texas Water Code chs. 7
and 26, Texas Health & Safety Code ch. 361, and 30 Texas Adminis-
trative Code chs. 70 and 312; Texas Water Code §7.058, and the Rules
of Procedure of the Texas Commission on Environmental Quality and
the State Office of Administrative Hearings, including 30 Texas Ad-
ministrative Code §70.108 and §70.109 and ch. 80, and 1 Texas Ad-
ministrative Code ch. 155.

Further information regarding this hearing may be obtained by con-
tacting Jess Robinson, Staff Attorney, Texas Commission on Environ-
mental Quality, Litigation Division, Mail Code 175, P.O. Box 13087,
Austin, Texas 78711-3087, telephone (512) 239-3400. Information
concerning your participation in this hearing may be obtained by con-
tacting Vic McWherter, Public Interest Counsel, Mail Code 103, at the
same P.O. Box address given above, or by telephone at (512) 239-6363.

Any document filed prior to the hearing must be filed with
TCEQ's Office of the Chief Clerk and SOAH. Documents filed
with the Office of the Chief Clerk may be filed electronically at
http://www.tceq.texas.gov/goto/eFilings or sent to the following
address: TCEQ Office of the Chief Clerk, Mail Code 105, P.O. Box
13087, Austin, Texas 78711-3087. Documents filed with SOAH
may be filed via fax at (512) 322-2061 or sent to the following
address: SOAH, 300 West 15th Street, Suite 504, Austin, Texas
78701. When contacting the Commission or SOAH regarding this
matter, reference the SOAH docket number given at the top of
this notice.

In accordance with 1 Texas Administrative Code §155.401(a), No-
tice of Hearing, ""Parties that are not represented by an attorney
may obtain information regarding contested case hearings on the
public website of the State Office of Administrative Hearings at
www.soah.texas.gov, or in printed format upon request to SOAH."

Persons who need special accommodations at the hearing should call
the SOAH Docketing Department at (512) 475-3445, at least one week
before the hearing.

Issued: June 11, 2019

TRD-201901779

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 12, 2019

¢ ¢ ¢

Notice of Public Hearing on Assessment of Administrative
Penalties and Requiring Certain Actions of Raul Gomez:
SOAH Docket No. 582-19-5398; TCEQ Docket No.
2017-1624-MLM-E

The Texas Commission on Environmental Quality (TCEQ or the Com-
mission) has referred this matter to the State Office of Administrative
Hearings (SOAH). An Administrative Law Judge with the State Office
of Administrative Hearings will conduct a public hearing at:

10:00 a.m. - July 11, 2019
William P. Clements Building
300 West 15th Street, 4th Floor
Austin, Texas 78701

The purpose of the hearing will be to consider the Executive Direc-
tor's Preliminary Report and Petition mailed August 29, 2018, concern-
ing assessing administrative penalties against and requiring certain ac-
tions of Raul Gomez, for violations in Zavala County, Texas, of: Tex.
Health & Safety Code §382.085(b), and 30 Texas Administrative Code
§111.201 and §330.15(a) and (c).

The hearing will allow Raul Gomez, the Executive Director, and the
Commission's Public Interest Counsel to present evidence on whether
a violation has occurred, whether an administrative penalty should be
assessed, and the amount of such penalty, if any. The first convened
session of the hearing will be to establish jurisdiction, afford Raul
Gomez, the Executive Director of the Commission, and the Commis-
sion's Public Interest Counsel an opportunity to negotiate and to es-
tablish a discovery and procedural schedule for an evidentiary hearing.
Unless agreed to by all parties in attendance at the preliminary hearing,
an evidentiary hearing will not be held on the date of this preliminary
hearing. Upon failure of Raul Gomez to appear at the preliminary
hearing or evidentiary hearing, the factual allegations in the notice
will be deemed admitted as true, and the relief sought in the no-
tice of hearing may be granted by default. The specific allegations
included in the notice are those set forth in the Executive Direc-
tor's Preliminary Report and Petition, attached hereto and incor-
porated herein for all purposes. Raul Gomez, the Executive Director
of the Commission, and the Commission's Public Interest Counsel are
the only designated parties to this proceeding.

Legal Authority: Tex. Water Code §7.054 and ch. 7, Tex. Health &
Safety Code chs. 361 and 382, and 30 Texas Administrative Code chs.
70, 111, and 330; Tex. Water Code §7.058, and the Rules of Proce-
dure of the Texas Commission on Environmental Quality and the State
Office of Administrative Hearings, including 30 Texas Administrative
Code §70.108 and §70.109 and ch. 80, and 1 Texas Administrative
Code ch. 155.

Further information regarding this hearing may be obtained by con-
tacting John S. Merculief 11, Staff Attorney, Texas Commission on En-
vironmental Quality, Litigation Division, Mail Code 175, P.O. Box
13087, Austin, Texas 78711-3087, telephone (512) 239-3400. Infor-
mation concerning your participation in this hearing may be obtained
by contacting Vic McWherter, Public Interest Counsel, Mail Code 103,
at the same P.O. Box address given above, or by telephone at (512)
239-6363.

Any document filed prior to the hearing must be filed with
TCEQ's Office of the Chief Clerk and SOAH. Documents filed
with the Office of the Chief Clerk may be filed electronically at
http://www.tceq.texas.gov/goto/eFilings or sent to the following
address: TCEQ Office of the Chief Clerk, Mail Code 105, P.O. Box
13087, Austin, Texas 78711-3087. Documents filed with SOAH
may be filed via fax at (512) 322-2061 or sent to the following
address: SOAH, 300 West 15th Street, Suite 504, Austin, Texas
78701. When contacting the Commission or SOAH regarding this
matter, reference the SOAH docket number given at the top of
this notice.

In accordance with 1 Texas Administrative Code §155.401(a), Notice
of Hearing, "Parties that are not represented by an attorney may obtain
information regarding contested case hearings on the public website of
the State Office of Administrative Hearings at www.soah.texas.gov, or
in printed format upon request to SOAH."
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Persons who need special accommodations at the hearing should call
the SOAH Docketing Department at (512) 475-3445, at least one week
before the hearing.

Issued: June 11, 2019

TRD-201901775

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 12, 2019

¢ ¢ ¢
Department of State Health Services

Order Adding the Chemical Names of Five Substances that
Fall within the Definition of Fentanyl-Related Substances;
Extending the Temporary Scheduling of Six Synthetic
Cannabinoids; and Temporarily Scheduling Five other
Synthetic Cannabinoids

The Drug Enforcement Administration (DEA) is providing additional
descriptive information with respect to five specific substances already
covered by a temporary scheduling order that appeared in the Federal
Register on February 6, 2018. That order placed fentanyl-related sub-
stances temporarily in schedule I of the Controlled Substances Act. The
order further stated that if and when DEA identifies a specific new sub-
stance that falls under the definition of a fentanyl-related substance, the
agency will publish in the Federal Register, and on the agency web-
site, the chemical name of such substance. This notification provides
the chemical names of five substances that fall within the definition
of fentanyl-related substances that were temporarily controlled under
the scheduling order issued February 6, 2018. This notification has the
same effective period as the temporary scheduling order published on
February 6, 2018 (83 FR 5188). This notification was published in the
April 19, 2019, issue of the Federal Register (84 FR 16397). These
substances are:

(1) 2'-fluoro ortho-fluorofentanyl;
(2)ortho-methyl acetylfentanyl;
(3) beta'-phenyl fentanyl;

(4) thiofuranyl fentanyl; and

(5) crotonyl fentanyl.

The Acting Administrator of the Drug Enforcement Administration is
issuing a temporary scheduling order to extend the temporary schedule
I status of six synthetic cannabinoids. The substances are: methyl
2-(1-(5-fluoropentyl)-1 H-indazole-3-carboxamido)-3,3-dimethylbu-
tanoate [SF-MDMB-PINACA]; methyl-2-(1-(5-fluoropentyl)-1H-in-
dazole-3-carboxamido)-3-methylbutanoate [SF-AMB]; N-(adaman-
tan-1-yl)-1-(5-fluoropentyl)-1 H-indazole-3-carboxamide [SF-AP-
INACA, 5F-AKB48]; N-(1-amino-3,3-dimethyl-1-oxobutan-2-
yl)-1-(4-fluorobenzyl)-1H-indazole-3-carboxamide [ADB-FUBI-
NACA]; methyl 2-(1-(cyclohexylmethyl)-1H-indole-3-carboxam-
ido)-3,3-dimethylbutanoate =~ [MDMB-CHMICA, = MMB-CHMI-
NACA] and methyl 2-(1-(4-fluorobenzyl)-1Hindazole-3-carboxam-
ido)-3,3-dimethylbutanoate [MDMB-FUBINACA], including their
optical, positional and geometric isomers, salts, and salts of isomers.
This order is effective April 10, 2019, and expires on April 10, 2020,
or until the permanent scheduling action for these six substances is
completed, whichever occurs first. This order was published in the
April 8, 2019, issue of the Federal Register (84 FR 13796)

The Acting Administrator of the Drug Enforcement Administra-
tion issued a temporary scheduling order placing the synthetic

cannabinoids, ethyl 2-(1-(5-fluoropentyl)-1Hindazole-3-carboxam-
ido)-3,3-dimethylbutanoate (trivial name: 5SFEDMB-PINACA);
methyl 2-(1-(5-fluoropentyl)-1H-indole-3-carboxamido)-3,3-
dimethylbutanoate (trivial name: S5F-MDMB-PICA); N-(adaman-
tan-1-yl)-1-(4-fluorobenzyl)-1Hindazole-3-carboxamide (trivial
names:FUB-AKB48; FUB-APINACA; AKB48 N-(4-FLUO-
ROBENZYL)); 1-(5-fluoropentyl)-N-(2-phenylpropan-2-yl)-1H-inda-
zole-3-carboxamide (trivial names: SF-CUMYL-PINACA; SGT-25);
and (1-(4-fluorobenzyl)-1H-indol-3-y1)(2,2,3,3-tetramethylcyclo-
propyl)methanone (trivial name: FUB-144), and their optical,
positional, and geometric isomers, salts, and salts of isomers in
schedule I. This order was published in the April 16, 2019 issue of the
Federal Register (84 FR 15505). This action was taken based on the
following:

1. Temporary placement of SF-EDMB-PINACA, 5SF-MDMBPICA,
FUB-AKBA48, SF-CUMYL-PINACA, and FUB-144 into schedule I is
necessary to avoid an imminent hazard to the public safety;

2. SF-EDMB-PINACA, S5F-MDMB-PICA, FUB-AKB4S,
SF-CUMYL-PINACA and FUB-144 have no accepted medical use
in the United States;

3. Use of 5F-MDMBPICA, 5F-EDMB-PINACA, FUB-AKB48,
SF-CUMYL-PINACA and FUB-144 has been reported to result in
adverse effects in humans in the United States;

4. SF-EDMB-PINACA, 5F-MDMB-PICA, FUB-AKB48,
SF-CUMYL-PINACA and FUB-144 are pharmacologically related
to other synthetic cannabinoids and are likely to produce signs of
addiction and withdrawal similar to those produced by other synthetic
cannabinoids.

- Schedule I temporarily listed substances subject to emergency
scheduling by the United States Drug Enforcement Administra-
tion.

Unless specifically excepted or unless listed in another schedule, a ma-
terial, compound, mixture, or preparation that contains any quantity of
the following substances or that contains any of the substance's salts;
isomers; optical, positional, and geometric isomers; esters; ethers; and
salts of isomers, esters and ethers if the existence of the salts, isomers,
and salts of isomers is possible within the specific chemical designa-
tion.

(1) N-[1-[2-hydroxy-2-(thiophen-2-yl)ethyl]piperidin-4-yl]-N-phenyl-
proprionamide, also known as N-[1-[2-hydroxy-2-(2-thienyl)ethyl]-4-
piperidnyl]-N-phenylpropanamide (Other name: beta-hydroxythiofen-
tanyl);

*(2) methyl 2-(1-(5-fluoropentyl)-1H-indazole-3-carboxamido)-3,3-
dimethylbutanoate (Other names: SF-ADB; SF-MDMB-PINACA);
*(3) methyl 2-(1-(5-fluoropentyl)-1H-indazole-3-caboxamido)-3-
methylbutanoate (Other names: SF-AMB);

*(4)  N-(adamantan-1-yl)-1-(5-fluoropentyl)-1H-indazole-3-carbox-
amide (Other names: SF-APINACA, SF-AKB48);

*(5) N-(1-amino-3,3-dimethyl-1-oxobutan-2-yl)-1-(4-fluoroben-
zyl)-1H-indazole-3-carboxamide (Other names: ADB-FUBINACA);
*(6) methyl 2-(1-(cyclohexylmethyl)-1H-indole-3-carboxamido)-3,3-
dimethylbutanoate (Other names: MDMB-CHMICA, MMB-CHMI-
NACA);

*(7) methyl 2-(1-(4-fluorobenzyl)-1H-indazole-3-carboxam-
ido)-3,3-dimethylbutanoate (Other names: MDMB-FUBINACA);
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(8) methyl
methylbutanoate (Other names:
AMB-FUBINACA);

(9)  N-(2-fluorophenyl)-N-(1-phenethylpiperidin-4-yl)propionamide
(Other names: ortho-fluorofentanyl, 2-fluorofentanyl);

2-(1-(4-fluorobenzyl)-1H-indazole-3-carboxamido)-3-
FUB-AMB, MMB-FUBINACA,

(10) 2-methoxy-N-(1-phenethylpiperidin-4-yl)-N-phenylacetamide, its
isomers, esters, ethers, salts and salts of isomers, esters and ethers
(Other name: methoxyacetyl fentanyl);

(11) N-(1-phenethylpiperidin-4-yl)-N-phenylcyclopropanecarboxam-
ide (Other name: cyclopropyl fentanyl);

(12) N-(1-phenethylpiperidin-4-yl)-N-phenylpentanamide, its isomers,
esters, ethers, salts and salts of isomers, esters and ethers (Other name:
valeryl fentanyl);

(13) N-(4-fluorophenyl)-N-(1-phenethylpiperidin-4-yl)butyramide, its
isomers, esters, ethers, salts and salts of isomers, esters and ethers
(Other name: para-fluorobutyryl fentanyl);

(14) N-(4-methoxyphenyl)-N-(1-phenethylpiperidin-4-yl)butyramide,
its isomers, esters, ethers, salts and salts of isomers, esters and ethers
(Other name: para-methoxybutyryl fentanyl);

(15) N-(4-chlorophenyl)-N-(1-phenethylpiperidin-4-yl)isobutyramide,
its isomers, esters, ethers, salts and salts of isomers, esters and ethers
(Other name: para-chloroisobutyryl fentanyl);

(16) N-(1-phenethylpiperidin-4-yl)-N-phenylisobutyramide, its iso-
mers, esters, ethers, salts and salts of isomers, esters and ethers (Other
name: isobutyryl fentanyl);

(17) N-(1-phenethylpiperidin-4-yl)-N-phenylcyclopentanecarboxam-
ide, its isomers, esters, ethers, salts and salts of isomers, esters and
ethers (Other name: cyclopentyl fentanyl);

(18) Fentanyl-related substances, their isomers, esters, ethers, salts and
salts of isomers, esters and ethers.

*(18-1) Fentanyl-related substance means any substance not otherwise
listed under another Administration Controlled Substance Code Num-
ber, and for which no exemption or approval is in effect under section
505 of the Federal Food, Drug, and Cosmetic Act [2}+ U-S-C-355], that
is structurally related to fentanyl by one or more of the following mod-
ifications:

(18-1-1) Replacement of the phenyl portion of the phenethyl group by
any monocycle, whether or not further substituted in or on the mono-
cycle;

(18-1-2) Substitution in or on the phenethyl group with alkyl, alkenyl,
alkoxyl, hydroxyl, halo, haloalkyl, amino or nitro groups;

(18-1-3) Substitution in or on the piperidine ring with alkyl, alkenyl,
alkoxyl, ester, ether, hydroxyl, halo, haloalkyl, amino or nitro groups;

(18-1-4) Replacement of the aniline ring with any aromatic monocycle
whether or not further substituted in or on the aromatic monocycle;
and/or

(18-1-5) Replacement of the N-propionyl group by another acyl group;

*(18-2) This definition includes, but is not limited to, the following
substances:

*(18-2-1) N-(1-(2-fluorophenethyl)piperidin-4-yl)-N-(2-fluo-
rophenyl)propionamide (2’-fluoro ortho-fluorofentanyl);

*(18-2-2) N-(2-methylphenyl)-N-(1-phenethylpiperidin-4-yl)ac-
etamide (ortho-methyl acetylfentanyl);

*(18-2-3)  N-(1-phenethylpiperidin-4-yl)-N, 3-diphenylpropanamide
(beta’-phenyl fentanyl; hydrocinnamoyl fentanyl);

*(18-2-4)  N-(1-phenethylpiperidin-4-yl)-N-phenylthiophene-2-car-
boxamide (thiofuranyl fentanyl);

*(18-2-5)  (E)-N-(1-phenethylpiperidin-4-yl)-Nphenylbut-2-enamide
(crotonyl fentanyl);

(19) Naphthalen-1-yl  1-(5-fluoropentyl)-1H-indole-3-carboxylate
(other name: NM2201; CBL2201);

(20)  N-(1-amino-3-methyl-1-oxobutan-2-yl)-1-(5-fluoropentyl)-1H-
indazole-3-carboxamide (other name: SF-AB-PINACA);

(21)  1-(4-cyanobutyl)-N-(2-phenylpropan-2-yl)-1H-indazole-3-car-
boxamide (other names: 4-CN-CUMYL-BUTINACA; 4-cyano-

CUMYL-BUTINACA; 4-CN-CUMYL BINACA; CUMYL-4CN-BI-
NACA; SGT-78);

(22) methyl 2-(1-(cyclohexylmethyl)-1H-indole-3-carboxamido)-3-
methylbutanoate (other names: MMB-CHMICA, AMB-CHMICA);
(23) 1-(5-fluoropentyl)-N-(2-phenylpropan-2-yl)-1H-pyrrolo[2;3-
b]pyridine-3-carboxamide (other name: SF-CUMYL-P7AICA);

(24) N-ethylpentylone (Other names: ephylone; 1-(1,3-benzodioxil-5-
yl)-2-(ethylamino)-pentan-1-one);

*(25) ethyl 2-(1-(5-fluoropentyl)-1H-indazole-3-carboxamido)-3,3-

dimethylbutanoate and their optical, positional, and geometric iso-
mers, salts, and salts of isomers (Other names: SFEDMB-PINACA);

*(26) methyl 2-(1-(5-fluoropentyl)-1H-indole-3-carboxamido)-3,3-
dimethylbutanoate and their optical, positional, and geometric iso-
mers, salts, and salts of isomers (Other names: SF-MDMB-PICA);

*(27) N-(adamantan-1-yl)-1-(4-fluorobenzyl)-1Hindazole-3-carbox-
amide and their optical, positional, and geometric isomers, salts,
and salts of isomers (Other names: FUB-AKB48; FUB-APINACA);
AKB48 N-(4-FLUOROBENZYL));

*(28) 1-(5-fluoropentyl)-N-(2-phenylpropan-2-yl)-1H-indazole-3-car-
boxamide and their optical, positional, and geometric isomers, salts,
and salts of isomers (Other names: 5SF-CUMYL-PINACA; SGT-25);
and,

*(29)  (1-(4-fluorobenzyl)-1H-indol-3-yl1)(2,2,3,3-tetramethylcyclo-
propyl)methanone their optical, positional, and geometric isomers,
salts, and salts of isomers (Other name: FUB-144).

Changes are marked by an asterisk(*)

TRD-201901780

Barbara L. Klein

General Counsel

Department of State Health Services
Filed: June 12, 2019

¢ ¢ ¢
State Independent Living Council

Request for Proposal

The Texas State Independent Living Council (Texas SILC) is a non-
profit organization that assists Texans with a disability to live as inde-
pendently as they choose. Texas SILC is federally authorized by the
Rehabilitation Act of 1973 and Workforce Innovation Act of 2014 and
develops the State Plan for Independent Living (SPIL) that serves as a
strategic plan to employ Independent Living Services.

Texas SILC has partnered with the Administration for Community Liv-
ing (ACL) to provide quality of life grants over the next three years to
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community-based disability organizations serving people living with
paralysis. For the purposes of this grant, the definition of paralysis
refers to a range of disabling conditions due to stroke, spinal cord in-
jury, multiple sclerosis, cerebral palsy or any central nervous system
disorders that results in difficulty or the inability to move the upper or
lower extremities. The goal of this pilot is to increase supports and ser-
vices in rural and underserved areas of the State for Texans living with
paralysis that will improve their opportunities to become more inde-
pendent and integrated in the community of their choice.

Texas SILC is not a direct service provider and relies on community
partners to provide direct services and supports for Texans with dis-
abilities in order to fulfill the goals and objectives of the SPIL. Texas
SILC has procured a telehealth-type platform (e.g. Zoom platform) and
is searching for community-based organizations to provide virtual In-
dependent Living Services to Texans living with paralysis in unserved
or underserved areas of the State.

The Virtual Independent Living Services project will provide Texas
community based organizations with a vested interest in serving people
living with paralysis the virtual platform to provide independent living
services and supports. The virtual platform will provide Texans living
with paralysis access to a secure Health Insurance Portability and Ac-
countability Act (HIPAA)-compliant platform to receive services and
supports.

Individuals will be able to access this platform through a smart-phone
application, tablet, computer, or by telephone. The goal of the virtual
services platform is to bring services to hundreds of individuals living
with paralysis who will not otherwise be able to access Independent
Living Services due to lack of transportation, accessible housing, and
personal care attendant support. This platform should also provide so-
cial interaction and support for people with paralysis who may be liv-
ing with depression or other mental health issues. The virtual platform
should offer greater access to independent living services to individu-
als and strengthen their network of peers and mentors.

The purpose of the project is to pilot and test the feasibility of pro-
viding Independent Living Services in a virtual service delivery model
versus a traditional center-based or in-person structure. One-on-one
meetings or small group discussions in a safe virtual space are a key
component of the project. While creating a new video library of educa-
tional resources is an important tool, it is not the focus of this project.
Small group discussions can occur within the scope of the project, but
they should be live and interactive so Texans with paralysis can con-
nect with peers, freely ask questions, and interact. If these small groups
were recorded and made public, participation might be limited.

Specific examples of services that may be provided through virtual plat-
form to Texans living with paralysis in unserved or underserved areas
include but are not limited to: peer support; employment and career de-
velopment training; personal care attendant management; money man-
agement and personal finance; healthy eating and adaptive fitness ex-
ercises; civic engagement in and out of institutions, state-facilities, and
nursing homes; assistive technology and the use of applications to as-
sist in daily living activities and at work; travel support and training;
leadership and development; self and systems advocacy methods; ac-
cessible housing and transportation options and rights; resources for
parents with disabilities; support groups and discussion topics for care-
givers and family members; service animal options and rights; and
other topics impacting Texans living with paralysis.

In the first year of the project, awards were provided to the following
organizations:

- NMD United: NMD's partnership expands the organization’s virtual
university by developing workgroups and individualized support that
is facilitated by peer experts on topics relevant to those living with neu-

romuscular paralysis. The virtual university sessions are recorded and
published on NMD United's YouTube channel. VILS has provided the
necessary funding to grow the Texas audience and employ expert facil-
itators and chapter administrators living with neuromuscular paralysis
from Texas.

- National Spinal Cord Injury Association Houston: United Spinal As-
sociation of Houston's partnership has provided the expansion of vir-
tual access to current programming related to peer mentoring and in-
clusive art and has afforded the opportunity for a confidential, online
peer-to-peer discussion. Virtual peer support discussions include men-
tal health, love, assistive technology, mobility, transportation, durable
medical equipment, employment, and community resources and oppor-
tunities.

- Heart Of Central Texas Independent Living (HOCTIL): HOCTIL's
partnership increases supports and services for individuals living with
paralysis in rural and underserved areas of Texas and improves their
opportunity to become more independent and integrated in the commu-
nity of their choice, and decreases isolation as they become better con-
nected with peers. Virtual trainings are adapted from Living a Healthy
Life with Chronic Conditions, a proven self-management guide specifi-
cally for individuals with chronic conditions (paralysis), which consists
of practical decision making tips, goal setting, and strategies to build-
ing resources and confidence in managing chronic symptoms, such as
fatigue, pain, shortness of breath, disability, and depression.

More information about the project may be viewed on the Texas
SILC's Virtual Independent Living Services project webpage at:
https://www.txsilc.org/projects/vils.html.

Awarded organizations selected through this request for proposal (RFP)
will be required to use and gain competence in the telehealth-type plat-
form to be provided. The specifics of training and proficiency expec-
tations will be discussed and agreed to prior to award.

As part of the grant partnership, Texas SILC is committed to provid-
ing technical assistance and training on the telehealth platform. Texas
SILC will provide each awarded organization a toolkit to explain in de-
tail what both awarded organizations and participating Texans will need
to know to effectively use and leverage the technology. The toolkit will
include outreach materials, instructional videos, and troubleshooting
support.

The Texas SILC is accepting proposals from community-based orga-
nizations that serve people living with paralysis to employ a virtual
Independent Living Services to Texans with paralysis. Proposals can
be submitted until 5:00 p.m. Central Standard Time, Friday, August
16, 2019, via email to VILS@txsilc.org.

Up to six community-based disability organizations will receive up to
$40,000 each to provide virtual Independent Living Services to Texans
living with paralysis. All funds must be used in accordance to applica-
ble federal laws and regulations.

An independent review panel will review all applications and make a
recommendation for awards to the Texas SILC. Texas SILC will an-
nounce awards by 5:00 p.m. Central Standard Time, Tuesday, August
27, 2019.

Project services must start Monday, September 2, 2019, and must be
concluded Tuesday, June 30, 2019. Awardees must report performance
and financial data that measure the impact and effectiveness of the
award by Friday, July 31, 2020.

Texas SILC requests community partners willing to participate in the
Virtual Independent Living Services project to complete a proposal that
ensures the following project objectives and outcomes are achieved.

Project outcomes include:
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- Texans with paralysis living in unserved or underserved areas or rep-
resenting an underserved population will have greater access to Inde-
pendent Living Services in the environment they choose;

- Texans with paralysis will experience decreased isolation and will
better connect with peers;

- The project will increase coalitions between community-based orga-
nizations providing supports and services to Texans with paralysis; and

- Texans with disabilities will have enhanced employment opportuni-
ties and have more strategies to thrive in the community of their choice.

Applicants interested in participating as a direct service provider in the
project must submit a proposal that is no more than five single-spaced
pages in Verdana 12-point font in Microsoft Word. Applicants must
respond to the following items:

1. Organization Background: please provide the name of your organi-
zation, organization address, Tax ID Number, name of contact person,
and contact information.

2. Narrative Description of the Project: please provide a narrative de-
scription of the type of virtual independent living services your organ-
ization plans to provide; milestones; how it will achieve project goals,
objectives, and outcomes; and the data your organization will collect
and report on that measures the impact and effectiveness of the award
(e.g. Number of Texans living with paralysis who received an Inde-
pendent Living Service). In this section, please include the purpose
and scope of the project; the location of work; a description of the need
for the project and solutions; the deliverables that are to be scheduled;
and a timeline. Additional preference will be made for those commu-
nity-based organizations that describe how the services are targeted to
those populations listed in Section 3.2 of the SPIL. The SPIL may be
viewed at the Texas SILC's website: www.txsilc.org.

3. Capacity: please provide an overview of your organization, lead-
ership and staff expertise, organizational ability to provide financial
management, and performance reporting. Please also provide a budget
and budget justification for the project; type of payment schedule pre-
ferred (e.g. monthly; quarterly); and if and how the awarded funds will
be used for travel.

Respondents are encouraged to provide as much detail in their propos-
als as possible regarding their community-based services in order to
allow the independent review panel and the Texas SILC to accurately
assess the best possible candidates. This is particularly valuable given
the range of possible services responsive to this RFP.

Awarded organizations who receive an award up to a $40,000 grant
under this RFP will not be considered for subsequent awards under
this grant.

This grant was supported in part by grant number 90PRRC0002 from
The United States Administration on Community Living, Department
of Health and Human Services, Washington, D.C. 20201. Grantees
undertaking projects under government sponsorship are encouraged to
express freely their feelings and conclusions. Points of view or opin-
ions do not, however, represent official Administration for Community
Living policy.

Questions about this request for proposal must be submitted in writing
via email to VILS@txsilc.org by 5:00 p.m. Central Standard Time,
Friday, June 28, 2019. All answers will be subsequently published
on Texas SILC's Virtual Independent Living Services project webpage:
https://www.txsilc.org/projects/vils.html

Texas SILC looks forward to developing new partnerships to increase
supports and services for Texans living with paralysis in underserved
or unserved areas of the State. Additional Virtual Independent Living
Services project funding opportunities may be available in the Winter
of 2020.

TRD-201901751

Colton Read

Council Chair

State Independent Living Council
Filed: June 11, 2019

¢ ¢ ¢
Texas Lottery Commission

Scratch Ticket Game Number 2168 "50,000 Bonus Cashword"
Name and Style of Scratch Ticket Game.

A. The name of Scratch Ticket Game No. 2168 is "$50,000 BONUS
CASHWORD". The play style is "crossword".

1.1 Price of Scratch Ticket Game.

A. The price for Scratch Ticket Game No. 2168 shall be $3.00 per
Scratch Ticket.

1.2 Definitions in Scratch Ticket Game No. 2168.

A. Display Printing - That area of the Scratch Ticket outside of the area
where the overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the Scratch Ticket.

C. Play Symbol - The printed data under the latex on the front of the
Scratch Ticket that is used to determine eligibility for a prize. Each
Play Symbol is printed in Symbol font in black ink in positive except
for dual-image games. The possible black Play Symbols are: A, B, C,
D,E,F,G H,LJ,KLMN,OPQ,R,STUV,WXY and Z

D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink in
positive. Crossword and Bingo style games do not typically have Play
Symbol Captions. The Play Symbol Caption which corresponds with
and verifies each Play Symbol is as follows:
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E. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the Scratch Ticket. The
Serial Number is for validation purposes and cannot be used to play the
game. The format will be: 0000000000000.

F. Bar Code - A 24 (twenty-four) character interleaved two (2) of five
(5) Bar Code which will include a four (4) digit game ID, the seven
(7) digit Pack number, the three (3) digit Ticket number and the ten
(10) digit Validation Number. The Bar Code appears on the back of the
Scratch Ticket.

G. Game-Pack-Ticket Number - A 14 (fourteen) digit number consist-
ing of the four (4) digit game number (2168), a seven (7) digit Pack

number, and a three (3) digit Ticket number. Ticket numbers start
with 001 and end with 125 within each Pack. The format will be:
2168-0000001-001.

H. Pack - A Pack of "$50,000 BONUS CASHWORD" Scratch Ticket
Game contains 125 Tickets, packed in plastic shrink-wrapping and fan-
folded in pages of one (1). There will be 2 fanfold configurations for
this game. Configuration A will show the front of ticket 001 and the
back of ticket 125. Configuration B will show the back of ticket 001
and the front of ticket 125.

I. Non-Winning Scratch Ticket - A Scratch Ticket which is not pro-
grammed to be a winning Scratch Ticket or a Scratch Ticket that does

IN ADDITION June 21, 2019 44 TexReg 3177



not meet all of the requirements of these Game Procedures, the State
Lottery Act (Texas Government Code, Chapter 466), and applicable
rules adopted by the Texas Lottery pursuant to the State Lottery Act
and referenced in 16 TAC, Chapter 401.

J. Scratch Ticket Game, Scratch Ticket, or Ticket - Texas Lottery
"$50,000 BONUS CASHWORD" Scratch Ticket Game No. 2168.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Scratch Ticket validation requirements
set forth in Texas Lottery Rule 401.302, Scratch Ticket Game Rules,
these Game Procedures, and the requirements set out on the back
of each Scratch Ticket. A prize winner in the "$50,000 BONUS
CASHWORD" Scratch Ticket Game is determined once the latex on
the Scratch Ticket is scratched off to expose one-hundred and one
(101) Play Symbols. The player scratches all of the YOUR 20 LET-
TERS Play Symbols and the two BONUS LETTERS. Then the player
scratches all the letters found in the $50,000 BONUS CASHWORD
puzzle that exactly match the YOUR 20 LETTERS and BONUS
LETTERS. If the player has scratched at least 3 complete WORDS,
the player wins the prize found in the PRIZE LEGEND. Only one
prize paid per ticket. Only letters within the $50,000 BONUS CASH-
WORD puzzle that are matched with the YOUR 20 LETTERS and
BONUS LETTERS can be used to form a complete WORD. Every
letter within an unbroken horizontal (left to right) or vertical (top to
bottom) sequence must be matched with the YOUR 20 LETTERS
and BONUS LETTERS to be considered a complete WORD. Words
revealed in a diagonal sequence are not considered valid WORDS.
Words within WORDS are not eligible for a prize. Words that are
spelled from right to left or bottom to top are not eligible for a prize.
A complete WORD must contain at least three letters. No portion of
the Display Printing nor any extraneous matter whatsoever shall be
usable or playable as a part of the Scratch Ticket.

2.1 Scratch Ticket Validation Requirements.

A. To be a valid Scratch Ticket, all of the following requirements must
be met:

1. Exactly one-hundred and one (101) Play Symbols must appear under
the Latex Overprint on the front portion of the Scratch Ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption; Crossword and Bingo games do not typical have Play
Symbol Captions;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;
5. The Scratch Ticket shall be intact;

6. The Serial Number and Game-Pack-Ticket Number must be present
in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery's
codes, to the Play Symbols on the Scratch Ticket;

8. The Scratch Ticket must not have a hole punched through it, be
mutilated, altered, unreadable, reconstituted or tampered with in any
manner;

9. The Scratch Ticket must not be counterfeit in whole or in part;

10. The Scratch Ticket must have been issued by the Texas Lottery in
an authorized manner;

11. The Scratch Ticket must not have been stolen, nor appear on any
list of omitted Scratch Tickets or non-activated Scratch Tickets on file
at the Texas Lottery;

12. The Play Symbols, Serial Number and Game-Pack-Ticket Number
must be right side up and not reversed in any manner;

13. The Scratch Ticket must be complete and not miscut, and have ex-
actly one-hundred and one (101) Play Symbols under the Latex Over-
print on the front portion of the Scratch Ticket, exactly one Serial Num-
ber and exactly one Game-Pack-Ticket Number on the Scratch Ticket;

14. The Serial Number of an apparent winning Scratch Ticket shall cor-
respond with the Texas Lottery's Serial Numbers for winning Scratch
Tickets, and a Scratch Ticket with that Serial Number shall not have
been paid previously;

15. The Scratch Ticket must not be blank or partially blank, misregis-
tered, defective or printed or produced in error;

16. Each of the one-hundred and one (101) Play Symbols must be ex-
actly one of those described in Section 1.2.C of these Game Procedures;

17. Each of the one-hundred and one (101) Play Symbols on the
Scratch Ticket must be printed in the Symbol font and must correspond
precisely to the artwork on file at the Texas Lottery; the Scratch
Ticket Serial Numbers must be printed in the Serial font and must
correspond precisely to the artwork on file at the Texas Lottery; and the
Game-Pack-Ticket Number must be printed in the Game-Pack-Ticket
Number font and must correspond precisely to the artwork on file at
the Texas Lottery;

18. The Display Printing on the Scratch Ticket must be regular in every
respect and correspond precisely to the artwork on file at the Texas
Lottery; and

19. The Scratch Ticket must have been received by the Texas Lottery
by applicable deadlines.

B. The Scratch Ticket must pass all additional validation tests provided
for in these Game Procedures, the Texas Lottery's Rules governing the
award of prizes of the amount to be validated, and any confidential
validation and security tests of the Texas Lottery.

C. Any Scratch Ticket not passing all of the validation requirements is
void and ineligible for any prize and shall not be paid. However, the
Executive Director may, solely at the Executive Director's discretion,
refund the retail sales price of the Scratch Ticket. In the event a de-
fective Scratch Ticket is purchased, the only responsibility or liability
of the Texas Lottery shall be to replace the defective Scratch Ticket
with another unplayed Scratch Ticket in that Scratch Ticket Game (or
a Scratch Ticket of equivalent sales price from any other current Texas
Lottery Scratch Ticket Game) or refund the retail sales price of the
Scratch Ticket, solely at the Executive Director's discretion.

2.2 Programmed Game Parameters.

A. GENERAL: Consecutive Non-Winning Tickets within a Pack will
not have matching patterns, in the same order, of Play Symbols.

B. GENERAL: There is no correlation between any exposed data on a
Ticket and its status as a winner or non-winner.

C. CROSSWORD GAMES: The grid on each Ticket will contain ex-
actly the same number of letters.

D. CROSSWORD GAMES: The grid on each Ticket will contain ex-
actly the same number of words.

E. CROSSWORD GAMES: No matching words on a Ticket.
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F. CROSSWORD GAMES: All words used will be from the TEXAS
APPROVED WORD LIST CASHWORD/CROSSWORD v.2.0, dated
January 31, 2019.

G. CROSSWORD GAMES: All words will contain a minimum of 3
letters.

H. CROSSWORD GAMES: All words will contain a maximum of 9
letters.

1. CROSSWORD GAMES: There will be a minimum of three (3) vow-
els in the YOUR 20 LETTERS and the BONUS LETTERS play areas.
Vowels are considered to be A, E, I, O, U.

J. CROSSWORD GAMES: No consonant will appear more than nine
(9) times, and no vowel will appear more than fourteen (14) times in
the grid.

K. CROSSWORD GAMES: No matching Play Symbols in the YOUR
20 LETTERS play area.

L. CROSSWORD GAMES: At least fifteen (15) of the letters in the
YOUR 20 LETTERS and BONUS LETTERS play areas will open at
least one (1) letter in the grid.

M. CROSSWORD GAMES: The presence or absence of any letter or
combination of letters in the YOUR 20 LETTERS and the BONUS
LETTERS play areas will not be indicative of a winning or Non-Win-
ning Ticket.

N. CROSSWORD GAMES: Words from the TEXAS REJECTED
WORD LIST v.2.3, dated December 4, 2017, will not appear horizon-
tally in the YOUR 20 LETTERS play area when read left to right or
right to left.

O. CROSSWORD GAMES: On Non-Winning Tickets, there will be
two (2) completed words in the grid.

P. CROSSWORD GAMES: There will be a random distribution of all
Play Symbols on the Ticket, unless restricted by other parameters, play
action or prize structure.

Q. CROSSWORD GAMES: There will be no more than twelve (12)
complete words in the grid.

R. CROSSWORD GAMES: A Ticket can only win one (1) time.

S. CROSSWORD GAMES: The two (2) BONUS LETTERS Play
Symbols will not match any of the YOUR 20 LETTERS Play Symbols
on a Ticket.

2.3 Procedure for Claiming Prizes.

A. To claim a "$50,000 BONUS CASHWORD" Scratch Ticket Game
prize of $3.00, $5.00, $10.00, $15.00, $20.00, $50.00, $100 or $500,
a claimant shall sign the back of the Scratch Ticket in the space desig-
nated on the Scratch Ticket and present the winning Scratch Ticket to
any Texas Lottery Retailer. The Texas Lottery Retailer shall verify the
claim and, if valid, and upon presentation of proper identification, if ap-
propriate, make payment of the amount due the claimant and physically
void the Scratch Ticket; provided that the Texas Lottery Retailer may,
but is not required, to pay a $50.00, $100 or $500 Scratch Ticket Game
Prize. In the event the Texas Lottery Retailer cannot verify the claim,
the Texas Lottery Retailer shall provide the claimant with a claim form
and instruct the claimant on how to file a claim with the Texas Lottery.
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not
validated, the claim shall be denied and the claimant shall be notified
promptly. A claimant may also claim any of the above prizes under the
procedure described in Section 2.3.B and Section 2.3.C of these Game
Procedures.

B. To claim a "$50,000 BONUS CASHWORD" Scratch Ticket Game
prize of $5,000 or $50,000, the claimant must sign the winning Scratch
Ticket and present it at one of the Texas Lottery's Claim Centers. If
the claim is validated by the Texas Lottery, payment will be made to
the bearer of the validated winning Scratch Ticket for that prize upon
presentation of proper identification. When paying a prize of $600 or
more, the Texas Lottery shall file the appropriate income reporting form
with the Internal Revenue Service (IRS) and shall withhold federal in-
come tax at a rate set by the IRS if required. In the event that the claim
is not validated by the Texas Lottery, the claim shall be denied and the
claimant shall be notified promptly.

C. As an alternative method of claiming a "$50,000 BONUS CASH-
WORD" Scratch Ticket Game prize, the claimant must sign the win-
ning Scratch Ticket, thoroughly complete a claim form, and mail both
to: Texas Lottery Commission, P.O. Box 16600, Austin, Texas 78761-
6600. The Texas Lottery is not responsible for Scratch Tickets lost
in the mail. In the event that the claim is not validated by the Texas
Lottery, the claim shall be denied and the claimant shall be notified
promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct the amount of a delinquent tax or other money from the
winnings of a prize winner who has been finally determined to be:

1. delinquent in the payment of a tax or other money to a state agency
and that delinquency is reported to the Comptroller under Government
Code §403.055;

2. in default on a loan made under Chapter 52, Education Code;

3. in default on a loan guaranteed under Chapter 57, Education Code;
or

4. delinquent in child support payments in the amount determined by
a court or a Title IV-D agency under Chapter 231, Family Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the Scratch Ticket
presented for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age
of 18 years is entitled to a cash prize under $600 from the "$50,000
BONUS CASHWORD" Scratch Ticket Game, the Texas Lottery shall
deliver to an adult member of the minor's family or the minor's guardian
a check or warrant in the amount of the prize payable to the order of
the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize
of $600 or more from the "$50,000 BONUS CASHWORD" Scratch
Ticket Game, the Texas Lottery shall deposit the amount of the prize in
a custodial bank account, with an adult member of the minor's family
or the minor's guardian serving as custodian for the minor.
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2.7 Scratch Ticket Claim Period. All Scratch Ticket Game prizes must
be claimed within 180 days following the end of the Scratch Ticket
Game or within the applicable time period for certain eligible military
personnel as set forth in Texas Government Code §466.408. Any rights
to a prize that is not claimed within that period, and in the manner
specified in these Game Procedures and on the back of each Scratch
Ticket, shall be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of Scratch Tickets ordered. The number of actual prizes
available in a game may vary based on number of Scratch Tickets man-
ufactured, testing, distribution, sales and number of prizes claimed. A
Scratch Ticket Game may continue to be sold even when all the top
prizes have been claimed.

3.0 Scratch Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of a
Scratch Ticket in the space designated, a Scratch Ticket shall be owned
by the physical possessor of said Scratch Ticket. When a signature is

A. The actual number of Scratch Tickets in the game may be increased
or decreased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Scratch Ticket Game. The Executive Director may, at
any time, announce a closing date (end date) for the Scratch Ticket
Game No. 2168 without advance notice, at which point no further
Scratch Tickets in that game may be sold. The determination of the
closing date and reasons for closing will be made in accordance with the
Scratch Ticket Game closing procedures and the Scratch Ticket Game
Rules. See 16 TAC §401.302().

6.0 Governing Law. In purchasing a Scratch Ticket, the player agrees to
comply with, and abide by, these Game Procedures for Scratch Ticket

placed on the back of the Scratch Ticket in the space designated, the
player whose signature appears in that area shall be the owner of the
Scratch Ticket and shall be entitled to any prize attributable thereto.
Notwithstanding any name or names submitted on a claim form, the
Executive Director shall make payment to the player whose signature
appears on the back of the Scratch Ticket in the space designated. If
more than one name appears on the back of the Scratch Ticket, the
Executive Director will require that one of those players whose name
appears thereon be designated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Scratch
Tickets and shall not be required to pay on a lost or stolen Scratch
Ticket.

4.0 Number and Value of Scratch Ticket Prizes. There will be approx-
imately 35,760,000 Scratch Tickets in Scratch Ticket Game No. 2168.
The approximate number and value of prizes in the game are as fol-
lows:

Game No. 2168, the State Lottery Act (Texas Government Code, Chap-
ter 466), applicable rules adopted by the Texas Lottery pursuant to the
State Lottery Act and referenced in 16 TAC, Chapter 401, and all final
decisions of the Executive Director.

TRD-201901748

Bob Biard

General Counsel

Texas Lottery Commission

Filed: June 11, 2019

¢ ¢ ¢
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Scratch Ticket Game Number 2174 "20X"
1.0 Name and Style of Scratch Ticket Game.

A. The name of Scratch Ticket Game No. 2174 is "20X". The play
style is "key number match".

1.1 Price of Scratch Ticket Game.

A. The price for Scratch Ticket Game No. 2174 shall be $2.00 per
Scratch Ticket.

1.2 Definitions in Scratch Ticket Game No. 2174.

A. Display Printing - That area of the Scratch Ticket outside of the area
where the overprint and Play Symbols appear.

B. Latex Overprint - The removable scratch-off covering over the Play
Symbols on the front of the Scratch Ticket.

C. Play Symbol - The printed data under the latex on the front of the
Scratch Ticket that is used to determine eligibility for a prize. Each Play
Symbol is printed in Symbol font in black ink in positive except for
dual-image games. The possible black Play Symbols are: 01, 02, 03,
04, 05, 06,07, 08,09, 11, 12,13, 14, 15,16, 17, 18, 19, 10X SYMBOL,
20X SYMBOL, $2.00, $3.00, $5.00, $10.00, $20.00, $40.00, $50.00,
$100, $1,000 and $30,000.

D. Play Symbol Caption - The printed material appearing below each
Play Symbol which explains the Play Symbol. One caption appears
under each Play Symbol and is printed in caption font in black ink
in positive. The Play Symbol Caption which corresponds with and
verifies each Play Symbol is as follows:
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E. Serial Number - A unique 13 (thirteen) digit number appearing under
the latex scratch-off covering on the front of the Scratch Ticket. The
Serial Number is for validation purposes and cannot be used to play the
game. The format will be: 0000000000000.

F. Bar Code - A 24 (twenty-four) character interleaved two (2) of five
(5) Bar Code which will include a four (4) digit game ID, the seven
(7) digit Pack number, the three (3) digit Ticket number and the ten
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(10) digit Validation Number. The Bar Code appears on the back of the
Scratch Ticket.

G. Game-Pack-Ticket Number - A 14 (fourteen) digit number consist-
ing of the four (4) digit game number (2174), a seven (7) digit Pack
number, and a three (3) digit Ticket number. Ticket numbers start
with 001 and end with 125 within each Pack. The format will be:
2174-0000001-001.

H. Pack - A Pack of the "20X" Scratch Ticket Game contains 125 Tick-
ets. One Ticket will be folded over to expose a front and back of one
ticket on each pack. Please note the packs will be in an A, B, C, and D
configuration.

1. Non-Winning Scratch Ticket - A Scratch Ticket which is not pro-
grammed to be a winning Scratch Ticket or a Scratch Ticket that does
not meet all of the requirements of these Game Procedures, the State
Lottery Act (Texas Government Code, Chapter 466), and applicable
rules adopted by the Texas Lottery pursuant to the State Lottery Act
and referenced in 16 TAC, Chapter 401.

J. Scratch Ticket Game, Scratch Ticket or Ticket - Texas Lottery "20X"
Scratch Ticket Game No. 2174.

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Scratch Ticket validation requirements set
forth in Texas Lottery Rule 401.302, Scratch Ticket Game Rules, these
Game Procedures, and the requirements set out on the back of each
Scratch Ticket. A prize winner in the "20X" Scratch Ticket Game is
determined once the latex on the Scratch Ticket is scratched off to ex-
pose twenty-two (22) Play Symbols. If the player matches any of the
YOUR NUMBERS Play Symbols to either of the WINNING NUM-
BERS Play Symbols, the player wins the PRIZE for that number. If
the player reveals a "10X" Play Symbol, the player wins 10 TIMES the
PRIZE for that symbol. If the player reveals a "20X" Play Symbol, the
player wins 20 TIMES the PRIZE for that symbol. No portion of the
Display Printing nor any extraneous matter whatsoever shall be usable
or playable as a part of the Scratch Ticket.

2.1 Scratch Ticket Validation Requirements.

A. To be a valid Scratch Ticket, all of the following requirements must
be met:

1. Exactly twenty-two (22) Play Symbols must appear under the Latex
Overprint on the front portion of the Scratch Ticket;

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play
Symbol Caption;

3. Each of the Play Symbols must be present in its entirety and be fully
legible;

4. Each of the Play Symbols must be printed in black ink except for
dual image games;

5. The Scratch Ticket shall be intact;

6. The Serial Number and Game-Pack-Ticket Number must be present
in their entirety and be fully legible;

7. The Serial Number must correspond, using the Texas Lottery's
codes, to the Play Symbols on the Scratch Ticket;

8. The Scratch Ticket must not have a hole punched through it, be
mutilated, altered, unreadable, reconstituted or tampered with in any
manner;

9. The Scratch Ticket must not be counterfeit in whole or in part;

10. The Scratch Ticket must have been issued by the Texas Lottery in
an authorized manner;

11. The Scratch Ticket must not have been stolen, nor appear on any
list of omitted Scratch Tickets or non-activated Scratch Tickets on file
at the Texas Lottery;

12. The Play Symbols, Serial Number and Game-Pack-Ticket Number
must be right side up and not reversed in any manner;

13. The Scratch Ticket must be complete and not miscut, and have
exactly twenty-two (22) Play Symbols under the Latex Overprint on
the front portion of the Scratch Ticket, exactly one Serial Number and
exactly one Game-Pack-Ticket Number on the Scratch Ticket;

14. The Serial Number of an apparent winning Scratch Ticket shall cor-
respond with the Texas Lottery's Serial Numbers for winning Scratch
Tickets, and a Scratch Ticket with that Serial Number shall not have
been paid previously;

15. The Scratch Ticket must not be blank or partially blank, misregis-
tered, defective or printed or produced in error;

16. Each of the twenty-two (22) Play Symbols must be exactly one of
those described in Section 1.2.C of these Game Procedures;

17. Each of the twenty-two (22) Play Symbols on the Scratch Ticket
must be printed in the Symbol font and must correspond precisely to the
artwork on file at the Texas Lottery; the Scratch Ticket Serial Numbers
must be printed in the Serial font and must correspond precisely to
the artwork on file at the Texas Lottery; and the Game-Pack-Ticket
Number must be printed in the Game-Pack-Ticket Number font and
must correspond precisely to the artwork on file at the Texas Lottery;

18. The Display Printing on the Scratch Ticket must be regular in every
respect and correspond precisely to the artwork on file at the Texas
Lottery; and

19. The Scratch Ticket must have been received by the Texas Lottery
by applicable deadlines.

B. The Scratch Ticket must pass all additional validation tests provided
for in these Game Procedures, the Texas Lottery's Rules governing the
award of prizes of the amount to be validated, and any confidential
validation and security tests of the Texas Lottery.

C. Any Scratch Ticket not passing all of the validation requirements is
void and ineligible for any prize and shall not be paid. However, the
Executive Director may, solely at the Executive Director's discretion,
refund the retail sales price of the Scratch Ticket. In the event a de-
fective Scratch Ticket is purchased, the only responsibility or liability
of the Texas Lottery shall be to replace the defective Scratch Ticket
with another unplayed Scratch Ticket in that Scratch Ticket Game (or
a Scratch Ticket of equivalent sales price from any other current Texas
Lottery Scratch Ticket Game) or refund the retail sales price of the
Scratch Ticket, solely at the Executive Director's discretion.

2.2 Programmed Game Parameters.

A. Consecutive Non-Winning Tickets within a Pack will not have
matching patterns, in the same order, of either Play Symbols or Prize
Symbols.

B. The top Prize Symbol will appear on every Ticket, unless restricted
by other parameters, play action or prize structure.

C. No prize amount in a non-winning spot will correspond with the
YOUR NUMBERS Play Symbol (i.e., $2 and 02).

D. No matching WINNING NUMBERS Play Symbols on a Ticket.

E. A non-winning Prize Symbol will never match a winning Prize Sym-
bol.

F. A Ticket may have up to two (2) matching non-winning Prize Sym-
bols.
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G. No matching non-winning YOUR NUMBERS Play Symbols on a
Ticket.

H. The "10X" (WINX10) Play Symbol will only appear on intended
winning Tickets as dictated by the prize structure.

I. The "20X" (WINX20) Play Symbol will only appear on intended
winning Tickets as dictated by the prize structure.

2.3 Procedure for Claiming Prizes.

A.To claima "20X" Scratch Ticket Game prize of $2.00, $5.00, $10.00,
$20.00, $40.00, $50.00 or $100, a claimant shall sign the back of the
Scratch Ticket in the space designated on the Scratch Ticket and present
the winning Scratch Ticket to any Texas Lottery Retailer. The Texas
Lottery Retailer shall verify the claim and, if valid, and upon presen-
tation of proper identification, if appropriate, make payment of the
amount due the claimant and physically void the Scratch Ticket; pro-
vided that the Texas Lottery Retailer may, but is not required, to pay a
$40.00, $50.00 or $100 Scratch Ticket Game. In the event the Texas
Lottery Retailer cannot verify the claim, the Texas Lottery Retailer
shall provide the claimant with a claim form and instruct the claimant
on how to file a claim with the Texas Lottery. If the claim is validated
by the Texas Lottery, a check shall be forwarded to the claimant in the
amount due. In the event the claim is not validated, the claim shall be
denied and the claimant shall be notified promptly. A claimant may
also claim any of the above prizes under the procedure described in
Section 2.3.B and Section 2.3.C of these Game Procedures.

B. To claim a "20X" Scratch Ticket Game prize of $1,000 or $30,000,
the claimant must sign the winning Scratch Ticket and present it at
one of the Texas Lottery's Claim Centers. If the claim is validated by
the Texas Lottery, payment will be made to the bearer of the validated
winning Scratch Ticket for that prize upon presentation of proper iden-
tification. When paying a prize of $600 or more, the Texas Lottery
shall file the appropriate income reporting form with the Internal Rev-
enue Service (IRS) and shall withhold federal income tax at a rate set
by the IRS if required. In the event that the claim is not validated by
the Texas Lottery, the claim shall be denied and the claimant shall be
notified promptly.

C. As an alternative method of claiming a "20X" Scratch Ticket Game
prize, the claimant must sign the winning Scratch Ticket, thoroughly
complete a claim form, and mail both to: Texas Lottery Commission,
P.O. Box 16600, Austin, Texas 78761-6600. The Texas Lottery is not
responsible for Scratch Tickets lost in the mail. In the event that the
claim is not validated by the Texas Lottery, the claim shall be denied
and the claimant shall be notified promptly.

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery
shall deduct the amount of a delinquent tax or other money from the
winnings of a prize winner who has been finally determined to be:

1. delinquent in the payment of a tax or other money to a state agency
and that delinquency is reported to the Comptroller under Government
Code §403.055;

2. in default on a loan made under Chapter 52, Education Code;

3. in default on a loan guaranteed under Chapter 57, Education Code;
or

4. delinquent in child support payments in the amount determined by
a court or a Title I[V-D agency under Chapter 231, Family Code.

E. If a person is indebted or owes delinquent taxes to the State, other
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid.

2.4 Allowance for Delay of Payment. The Texas Lottery may delay
payment of the prize pending a final determination by the Executive
Director, under any of the following circumstances:

A. if a dispute occurs, or it appears likely that a dispute may occur,
regarding the prize;

B. if there is any question regarding the identity of the claimant;

C. if there is any question regarding the validity of the Scratch Ticket
presented for payment; or

D. if the claim is subject to any deduction from the payment otherwise
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant
pending payment of the claim.

2.5 Payment of Prizes to Persons Under 18. If a person under the age of
18 years is entitled to a cash prize under $600 from the "20X" Scratch
Ticket Game, the Texas Lottery shall deliver to an adult member of the
minor's family or the minor's guardian a check or warrant in the amount
of the prize payable to the order of the minor.

2.6 If a person under the age of 18 years is entitled to a cash prize of
$600 or more from the "20X" Scratch Ticket Game, the Texas Lottery
shall deposit the amount of the prize in a custodial bank account, with
an adult member of the minor's family or the minor's guardian serving
as custodian for the minor.

2.7 Scratch Ticket Claim Period. All Scratch Ticket prizes must be
claimed within 180 days following the end of the Scratch Ticket Game
or within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code §466.408. Any rights to a
prize that is not claimed within that period, and in the manner specified
in these Game Procedures and on the back of each Scratch Ticket, shall
be forfeited.

2.8 Disclaimer. The number of prizes in a game is approximate based
on the number of Scratch Tickets ordered. The number of actual prizes
available in a game may vary based on number of Scratch Tickets man-
ufactured, testing, distribution, sales and number of prizes claimed. A
Scratch Ticket Game may continue to be sold even when all the top
prizes have been claimed.

3.0 Scratch Ticket Ownership.

A. Until such time as a signature is placed upon the back portion of a
Scratch Ticket in the space designated, a Scratch Ticket shall be owned
by the physical possessor of said Scratch Ticket. When a signature is
placed on the back of the Scratch Ticket in the space designated, the
player whose signature appears in that area shall be the owner of the
Scratch Ticket and shall be entitled to any prize attributable thereto.
Notwithstanding any name or names submitted on a claim form, the
Executive Director shall make payment to the player whose signature
appears on the back of the Scratch Ticket in the space designated. If
more than one name appears on the back of the Scratch Ticket, the
Executive Director will require that one of those players whose name
appears thereon be designated by such players to receive payment.

B. The Texas Lottery shall not be responsible for lost or stolen Scratch
Tickets and shall not be required to pay on a lost or stolen Scratch
Ticket.

4.0 Number and Value of Scratch Prizes. There will be approximately
7,080,000 Scratch Tickets in Scratch Ticket Game No. 2174. The ap-
proximate number and value of prizes in the game are as follows:
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A. The actual number of Scratch Tickets in the game may be increased
or decreased at the sole discretion of the Texas Lottery Commission.

5.0 End of the Scratch Ticket Game. The Executive Director may, at
any time, announce a closing date (end date) for the Scratch Ticket
Game No. 2174 without advance notice, at which point no further
Scratch Tickets in that game may be sold. The determination of the
closing date and reasons for closing will be made in accordance with the
Scratch Ticket closing procedures and the Scratch Ticket Game Rules.
See 16 TAC §401.302().

6.0 Governing Law. In purchasing a Scratch Ticket, the player agrees to
comply with, and abide by, these Game Procedures for Scratch Ticket
Game No. 2174, the State Lottery Act (Texas Government Code, Chap-
ter 466), applicable rules adopted by the Texas Lottery pursuant to the
State Lottery Act and referenced in 16 TAC, Chapter 401, and all final
decisions of the Executive Director.

TRD-201901749

Bob Biard

General Counsel

Texas Lottery Commission
Filed: June 11, 2019
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Public Utility Commission of Texas

Notice of Application to Amend a Certificate of Convenience
and Necessity

Notice is given to the public of an application filed with the Public
Utility Commission of Texas (commission) on May 6, 2019, for a name
change amendment to a certificate of convenience and necessity.

Docket Style and Number: Application of Consolidated Communi-
cations of Texas Company dba Consolidated Communications and
Consolidated Communications of Fort Bend Company dba Consol-
idated Communications to Amend Certificate of Convenience and
Necessity and to Rescind Certificate of Convenience and Necessity.
Docket Number 49509.

The Application: Consolidated Communications of Texas Company
and Consolidated Communications of Fort Bend Company seek to con-
solidate the service areas served under Consolidated Communications
of Texas Company's certificate of convenience and necessity (CCN)
number 40054 and terminate Consolidated Communications of Fort
Bend Company's registration of CCN number 40031.

Persons wishing to intervene or comment on the action sought should
contact the Public Utility Commission of Texas by mail at P.O. Box
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or
toll-free at (888) 782-8477. The deadline for intervention in this pro-
ceeding is July 15, 2019. Hearing and speech-impaired individuals
with text telephone (TTY) may contact the commission through Relay
Texas by dialing 7-1-1. All comments should reference Docket Num-
ber 49509.

TRD-201901773
Theresa Walker
Assistant Rules Coordinator
Public Utility Commission of Texas
Filed: June 12, 2019
L4 14 L4

Supreme Court of Texas

In the Supreme Court of Texas
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TRD-201901756 L4 ¢
Jaclyn Daumerie

Rules Attorney
Supreme Court of Texas
Filed: June 11, 2019

In the Supreme Court of Texas

44 TexReg 3190 June 21, 2019 Texas Register



IN ADDITION June 21, 2019 44 TexReg 3191



TRD-201901757

Jaclyn Daumerie

Rules Attorney
Supreme Court of Texas
Filed: June 11, 2019
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How to Use the Texas Register

Information Available: The sections of the Texas Register
represent various facets of state government. Documents contained
within them include:

Governor -
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules - sections adopted by state agencies on an
emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date.

Adopted Rules - sections adopted following public comment
period.

Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to
Chapter 5, Subchapter L of the Insurance Code.

Review of Agency Rules - notices of state agency rules
review.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Transferred Rules - notice that the Legislature has
transferred rules within the Texas Administrative Code from one
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

Appointments, executive orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document appears,
the words “TexReg” and the beginning page number on which that
document was published. For example, a document published on
page 2402 of Volume 43 (2018) is cited as follows: 43 TexReg
2402.

In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “43 TexReg 2 issue
date,” while on the opposite page, page 3, in the lower right-hand
corner, would be written “issue date 43 TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, James Earl Rudder Building, 1019 Brazos,
Austin. Material can be found using Texas Register indexes, the
Texas Administrative Code section numbers, or TRD number.

Both the Texas Register and the Texas Administrative Code are
available online at: http://www.sos.state.tx.us. The Texas Register
is available in an .html version as well as a .pdf version through
the internet. For website information, call the Texas Register at
(512) 463-5561.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac.

The Titles of the TAC, and their respective Title numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

26. Health and Human Services
28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is designated
by a TAC number. For example in the citation 1 TAC §27.15: 1
indicates the title under which the agency appears in the Texas
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that
the section is under Chapter 27 of Title 1; 15 represents the
individual section within the chapter).

How to Update: To find out if a rule has changed since the
publication of the current supplement to the Texas Administrative
Code, please look at the Index of Rules.

The Index of Rules is published cumulatively in the blue-cover
quarterly indexes to the Texas Register.

If a rule has changed during the time period covered by the table,
the rule’s TAC number will be printed with the Texas Register
page number and a notation indicating the type of filing
(emergency, proposed, withdrawn, or adopted) as shown in the
following example.

TITLE 1. ADMINISTRATION

Part 4. Office of the Secretary of State

Chapter 91. Texas Register
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SALES AND CUSTOMER SUPPORT

Sales - To purchase subscriptions or back issues, you may contact LexisNexis Sales at 1-
800-223-1940 from 7am to 7pm, Central Time, Monday through Friday. Subscription cost
is $438 annually for first-class mail delivery and $297 annually for second-class mail
delivery.

Customer Support - For questions concerning your subscription or account information,
you may contact LexisNexis Matthew Bender Customer Support from 7am to 7pm, Central
Time, Monday through Friday.

Phone: (800) 833-9844

Fax: (518) 487-3584

E-mail: customer.support@]lexisnexis.com
Website: www.lexisnexis.com/printcdsc
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