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TITLE 1. ADMINISTRATION 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 351. COORDINATED PLANNING 
AND DELIVERY OF HEALTH AND HUMAN 
SERVICES 
SUBCHAPTER B. ADVISORY COMMITTEES 
DIVISION 1. COMMITTEES 
1 TAC §351.839 

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes new §351.839, 
concerning Nursing Facility Payment Methodology Advisory 
Committee. 

BACKGROUND AND PURPOSE 

The Centers for Medicare and Medicaid Services (CMS) is im-
plementing a new payment model for Medicare skilled nursing 
facilities (SNFs) effective October 1, 2019. Due to changes re-
sulting from this implementation, the data HHSC uses to calcu-
late the current Texas Medicaid reimbursement methodology for 
multiple state programs will not be accessible through the current 
federal source after September 30, 2020. HHSC is using this 
opportunity to consider revisions to the Medicaid nursing facility 
(NF) payment rate methodology. The purpose of the proposal 
is to create a Nursing Facility Payment Methodology Advisory 
Committee (NF-PMAC) to advise HHSC on the establishment 
and implementation of recommended improvements to the NF 
payment methodology and other NF reimbursement topics. By 
establishing the NF-PMAC, HHSC will benefit from stakeholder 
knowledge and expertise as HHSC considers possible changes 
to the NF payment methodology. 

SECTION-BY-SECTION SUMMARY 

Proposed new §351.839 creates the NF-PMAC to advise HHSC 
on the establishment and implementation of, and to recommend 
improvements to, the NF payment methodology, and other re-
imbursement topics. Subsections (a), (b), and (c) describe the 
statutory authority, purpose, and tasks of the advisory commit-
tee. Subsection (d) provides a reporting requirement, specifi-
cally that the NF-PMAC file a written report with HHSC's Exec-
utive Commissioner by August 31 of each fiscal year. Subsec-
tions (e) and (f) establish open meeting and membership require-
ments. Subsection (g) describes selection of officers and terms 
of service. Subsection (h) discusses the training members must 
complete and subsection (i) provides the date the rule expires, 
thus abolishing the advisory committee. 

FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years the proposed rule will be in effect, en-
forcing or administering the rule does not have foreseeable im-
plications relating to costs or revenues of state or local govern-
ments. 

GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 

(1) the proposed rule will not create or eliminate a government 
program; 

(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 

(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 

(4) the proposed rule will not affect fees paid to HHSC; 

(5) the proposed rule will create a new rule; 

(6) the proposed rule will not expand, limit, or repeal existing 
rules; 

(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there is no adverse eco-
nomic effect on small businesses, micro-businesses, or rural 
communities. The proposed rule affects state government op-
erations only. 

LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. There are 
no anticipated economic costs to persons who are required to 
comply with the section as proposed. 

COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule does not impose a cost on regulated persons. 

PUBLIC BENEFIT AND COSTS 

Victoria Grady, Director of Rate Analysis, has determined for 
each year of the first five years the rule is in effect, the public 
benefit will be improved transparency in the process by creating 
an avenue for stakeholders through creation of the advisory com-
mittee to work in partnership with HHSC on potential changes to 
the NF payment methodology. 
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Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because 
creating a new advisory committee will not impose a cost on reg-
ulated persons. 

TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 

PUBLIC COMMENT 

Questions about this proposal may be directed to the HHSC Rate 
Analysis Customer Information Center at (512) 424-6637. 

Written comments on this proposal may be submitted to the 
HHSC Rate Analysis Department, Mail Code H-400, P.O. Box 
85200, Austin, TX 78705-5200, by fax to (512) 730-7475, or 
by e-mail to RAD‑LTSS@hhsc.state.tx.us within 31 days after 
publication of this proposal in the Texas Register. 

To be considered, comments must be submitted no later than 31 
days after the date of this issue of the Texas Register. The last 
day to submit comments falls on a Sunday; therefore, comments 
must be: (1) postmarked or shipped before the last day of the 
comment period; or (2) e-mailed by midnight on the last day of 
the comment period. When e-mailing comments, please indicate 
"Comments on Proposed Rule 20R004" in the subject line. 

STATUTORY AUTHORITY 

The new §351.839 is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Human Resources Code §32.021 and Texas Government 
Code §531.021(a), which provide HHSC with the authority to 
administer the federal medical assistance (Medicaid) program in 
Texas; and Texas Government Code §531.012, which provides 
that the Executive Commissioner of HHSC shall establish and 
maintain advisory committees and adopt rules governing such 
advisory committees in compliance with Chapter 2110 of the 
Texas Government Code. 

The new section affects Texas Government Code §531.0055, 
Texas Government Code Chapter 531, and Texas Human Re-
sources Code Chapter 32. 

§351.839. Nursing Facility Payment Methodology Advisory Commit-
tee. 

(a) Statutory authority. The Nursing Facility Payment 
Methodology Advisory Committee (NF-PMAC) is established under 
Texas Government Code, §531.012 and is subject to §351.801 of this 
division (relating to Authority and General Provisions). 

(b) Purpose. The NF-PMAC advises the Executive Commis-
sioner and the Health and Human Services system on the establishment 
and implementation of recommended improvements to the nursing fa-
cility (NF) reimbursement methodology and other NF payment topics. 

(c) Tasks. The NF-PMAC: 

(1) studies and makes recommendations on the develop-
ment of an NF reimbursement methodology that incentivizes quality 
care for individuals served in an NF, and is cost-effective, streamlined 
and transparent; and 

(2) performs other tasks consistent with its purpose as re-
quested by the Executive Commissioner. 

(d) Reporting requirement. By August 31 of each fiscal year, 
the NF-PMAC files a written report with the Executive Commissioner 
covering the meetings and activities in the immediately preceding fiscal 
year. The report includes: 

(1) a list of the meeting dates; 

(2) the members' attendance records; 

(3) a brief description of actions taken by the committee; 

(4) a description of how the committee accomplished its 
tasks; 

(5) a description of activities the committee anticipates un-
dertaking in the next fiscal year; 

(6) recommended amendments to this section, as needed; 
and 

(7) the costs related to the committee, including the cost of 
HHSC staff time spent supporting the committee's activities and the 
source of funds used to support the committee's activities. 

(e) Open meetings. The NF-PMAC complies with the require-
ments for open meetings under Texas Government Code, Chapter 551. 

(f) Membership. The NF-PMAC is composed of one non-vot-
ing ex-officio HHSC representative and an odd number of voting mem-
bers, not to exceed 15, appointed by the Executive Commissioner. 

(1) The voting members of the NF-PMAC may consist of: 

(A) Medicaid managed care organization representa-
tives; 

(B) an association or associations representing man-
aged care organizations; 

(C) private NF owners or operators; 

(D) non-state government-owned NF owners or opera-
tors; 

(E) an association or associations representing NF 
providers; 

(F) an association or associations representing individ-
uals receiving Medicaid services in an NF; 

(G) rural NF providers; 

(H) urban NF providers; 

(I) NF providers serving 50 or fewer residents; 

(J) NF providers serving 51 or more residents; 

(K) NF resident advocates; and 

(L) other disciplines with expertise in NF finance, de-
livery, or quality improvement. 

(2) Voting members are appointed for three year terms. 
The terms will be staggered so that the terms of an equal or al-
most equal number of members expire on August 31 of each year. 
Regardless of the term limit, a member serves until the member's 
replacement has been appointed. This ensures sufficient, appropriate 
representation. 

(3) If a vacancy occurs, a member is appointed by the Ex-
ecutive Commissioner to serve the unexpired portion of that term. 
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♦ ♦ ♦ 

(4) Paragraphs (2) and (3) of this subsection do not apply 
to the ex-officio member, who serves at the pleasure of the Executive 
Commissioner. The ex-officio member provides informational updates 
about the NF-PMAC to the Long-Term Care Facilities Council, if such 
updates are requested by the Long-Term Care Facilities Council. 

(g) Officers. NF-PMAC selects a chair of the advisory com-
mittee from its members. 

(1) The chair serves until September 1 of each even-num-
bered year. 

(2) A member serves no more than two consecutive terms 
as chair. A chair may not serve beyond their membership term. 

(h) Required training. Each member shall complete all train-
ing on relevant statutes and rules, including this section, §351.801 of 
this division, and Texas Government Code, Chapters 551 and 2110, and 
§531.012. Training will be provided by HHSC. 

(i) Date of abolition. The NF-PMAC is abolished, and this 
section expires, on August 31, 2022. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904259 
Karen Ray 
Chief Counsel 
Texas Health and Human Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 424-6637 

CHAPTER 355. REIMBURSEMENT RATES 
SUBCHAPTER J. PURCHASED HEALTH 
SERVICES 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments 
to §355.8065, concerning Disproportionate Share Hospital 
Reimbursement Methodology, §355.8066, concerning Hos-
pital-Specific Limit Methodology, and §355.8212, concerning 
Waiver Payments to Hospitals for Uncompensated Charity 
Care. 

BACKGROUND AND PURPOSE 

The proposed rule amendments describe new payment caps for 
the Disproportionate Share Hospital (DSH) and Uncompensated 
Care (UC) Medicaid supplemental payment programs. When 
combined, DSH and UC represent almost $5.5 billion in Medic-
aid payments for Texas hospitals. The programs are meant to 
reimburse hospitals that provide services to predominantly Med-
icaid and low- income patients. So, the allocation methodology 
among such providers should account for the relative amounts of 
Medicaid and low-income patients served, as well as the overall 
payments hospitals receive for those patients. 

In Texas, two payment caps exist for hospitals that participate 
in DSH and UC. There is a federal payment cap, known as the 
final hospital specific limit (final HSL), that is described in federal 
law. There is also a state payment cap, known as the interim 

hospital specific limit (interim HSL), that HHSC may define. The 
state payment cap is calculated in the payment year for DSH and 
UC but the federal payment cap is calculated two years after the 
payment year using updated data. HHSC linked the interim HSL 
to the final HSL so that there would be a limited chance that a 
recoupment would occur after the final HSL was calculated. 

The federal payment cap has been the subject of ongoing federal 
litigation for several years. HHSC is monitoring this litigation and 
continually examines how the Texas payment cap should change 
in response to the outcome of the federal litigation. That litigation 
relates to the inclusion of payments from other insurance payors 
and Medicare when a Medicaid client also has other insurance 
or Medicare. 

HHSC reviewed multiple options for the state payment cap. 
HHSC proposes to implement a full offset methodology for 
the state payment cap. That means any payment for services 
provided to a Medicaid client from any source will be included 
as an offset to all appropriate Medicaid costs. 

HHSC also seriously considered two other options. HHSC con-
sidered an approach where the Texas payment caps would not 
contain either the costs or payments for a Medicaid client who 
also has other insurance or Medicare. HHSC also considered 
capping, in the aggregate, other insurance and Medicare pay-
ments at the Medicaid allowable cost. However, HHSC deter-
mined that including all Medicaid costs and all third-party pay-
ments provides a more appropriate measure of financial need 
given the purpose of the payment programs at issue. HHSC will 
consider all comments but is particularly interested in comments 
on the two other payment cap options discussed above; HHSC 
may make changes to the rule on adoption based on those com-
ments. 

SECTION-BY-SECTION SUMMARY 

The proposed amendments to §355.8065 change the term "in-
terim hospital-specific limit" to "state payment cap." Additionally, 
the amendments change the term "final hospital-specific limit" to 
"hospital-specific limit." 

The proposed amendments to §355.8066 change the term "in-
terim hospital-specific limit" to "state payment cap" and change 
the calculation of the state payment cap to include the offset of 
Medicare and other insurance payments. 

The proposed amendments to §355.8212 change the term "in-
terim hospital-specific limit" to "state payment cap." 

FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules will have foreseeable implications 
relating to the costs or revenues of state government. 

The effect on state government for each year of the first five 
years the proposed rule is in effect is an estimated federal 
revenue loss of $(26,093,418) in federal fiscal year (FFY) 
2020, $(26,487,669) in FFY 2021, $(26,487,669) in FFY 2022, 
$(26,487,669) in FFY 2023, and $(26,487,669) in FFY 2024. 

The proposed change will affect local governments differently. 
The change for each local government hospital will depend on 
several factors, including that hospital's patient mix, third party 
claiming, and utilization changes from year to year. While certain 
local government-owned hospitals will see an increase in DSH 
and UC payments, the net impact of the proposed change is 
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a decrease of $2,901,147 (federal funds) in payments to these 
hospitals. 

GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 

(1) the proposed amendments will not create or eliminate a gov-
ernment program; 

(2) implementation of the proposed amendments will not affect 
the number of employee positions; 

(3) implementation of the proposed amendments will not require 
an increase or decrease in future legislative appropriations; 

(4) the proposed amendments will not affect fees paid to the 
agency; 

(5) the proposed amendments will not create a new rule; 

(6) the proposed amendments will not expand, limit, or repeal an 
existing rule; and 

(7) the proposed amendments will not change the number of 
individuals subject to the rule. 

HHSC has insufficient information to determine the proposed 
amendments' effect on the state's economy. 

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood, Chief Financial Officer, has determined that the eco-
nomic impact to small and micro-businesses cannot be deter-
mined. However, Mr. Wood has determined that, due to the pro-
posed change, certain rural hospitals will receive less DSH and 
UC payments. HHSC estimates the overall loss to rural hospi-
tals (based on the definition of a rural hospital in 1 Texas Admin-
istrative Code §355.8212(b)(19) will be $3,993,112 (all funds). 
HHSC cannot extrapolate on how this reduction to hospital pay-
ments could in turn affect rural communities. 

A purpose of the proposed rule amendments is to minimize re-
coupments following reconciliation audits. HHSC considered the 
alternative of leaving the rule language as is but has determined 
that minimizing recoupments is consistent with the economic 
welfare of the state. 

LOCAL EMPLOYMENT IMPACT 

There is a possibility of a negative impact on local employment 
in some communities and a positive impact in others. The 
change in calculation of the state payment cap to include the 
offset of Medicare and other insurance payments will impact 
distribution of DSH and UC funds to participating hospitals. 
Certain providers may receive greater reimbursement while 
others may receive less than they would under the current rules. 

HHSC lacks sufficient data to both predict communities in which 
there may be an employment impact and to determine the po-
tential impacts on local employment in those communities. 

COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules do not impose a cost on regulated per-
sons. 

PUBLIC BENEFIT AND COSTS 

Charles Greenberg, Director of Hospital Finance and Waiver 
Programs, has determined that for each year of the first five 

years the rules are in effect, the public benefit will be a more 
equitable distribution of DSH and UC funds. 

Trey Wood, Chief Financial Officer, has also determined that for 
the first five years the rules are in effect, there will not be eco-
nomic costs to persons who are required to comply with the pro-
posed rules because there will be no additional requirements im-
posed on providers that could result in additional costs. 

TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 

PUBLIC HEARING 

Details for the public hearing will be published as a notice in the 
Texas Register at a later date. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or e-mailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) e-mailed before 
midnight on the last day of the comment period. If last day to sub-
mit comments falls on a holiday, comments must be postmarked, 
shipped, or emailed before midnight on the following business 
day to be accepted. When e-mailing comments, please indicate 
"Comments on Proposed Rule 20R005" in the subject line. 
DIVISION 4. MEDICAID HOSPITAL 
SERVICES 
1 TAC §355.8065, §355.8066 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Human Resources Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas; 
and Texas Government Code §531.021(b-1), which establishes 
HHSC as the agency responsible for adopting reasonable 
rules governing the determination of fees, charges, and rates 
for Medicaid payments under Texas Human Resources Code 
Chapter 32. 

The amendments affect Texas Government Code §531.0055, 
Texas Government Code Chapter 531, and Texas Human Re-
sources Code Chapter 32. 

§355.8065. Disproportionate Share Hospital Reimbursement 
Methodology. 

(a) Introduction. Hospitals participating in the Texas Medic-
aid program that meet the conditions of participation and that serve 
a disproportionate share of low-income patients are eligible for reim-
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bursement from the disproportionate share hospital (DSH) fund. The 
Texas Health and Human Services Commission (HHSC) will establish 
each hospital's eligibility for and amount of reimbursement using the 
methodology described in this section. 

(b) Definitions. 

(1) Adjudicated claim--A hospital claim for payment for a 
covered Medicaid service that is paid or adjusted by HHSC or another 
payer. 

(2) Available DSH funds--The total amount of funds that 
may be distributed to eligible qualifying DSH hospitals for the DSH 
program year, based on the federal DSH allotment for Texas (as deter-
mined by the Centers for Medicare & Medicaid Services) and available 
non-federal funds. HHSC may divide available DSH funds for a pro-
gram year into one or more portions of funds to allow for partial pay-
ment(s) of total available DSH funds at any one time with remaining 
funds to be distributed at a later date(s). If HHSC chooses to make a 
partial payment, the available DSH funds for that partial payment are 
limited to the portion of funds identified by HHSC for that partial pay-
ment. 

(3) Available general revenue funds--The total amount of 
state general revenue funds appropriated to provide a portion of the 
non-federal share of DSH payments for the DSH program year for non-
state-owned hospitals. If HHSC divides available DSH funds for a 
program year into one or more portions of funds to allow for partial 
payment(s) of total available DSH funds as described in paragraph (2) 
of this subsection, the available general revenue funds for that partial 
payment are limited to the portion of general revenue funds identified 
by HHSC for that partial payment. 

(4) Bad debt--A debt arising when there is nonpayment on 
behalf of an individual who has third-party coverage. 

(5) Centers for Medicare & Medicaid Services (CMS)--
The federal agency within the United States Department of Health and 
Human Services responsible for overseeing and directing Medicare and 
Medicaid, or its successor. 

(6) Charity care--The unreimbursed cost to a hospital of 
providing, funding, or otherwise financially supporting health care ser-
vices on an inpatient or outpatient basis to indigent individuals, either 
directly or through other nonprofit or public outpatient clinics, hospi-
tals, or health care organizations. A hospital must set the income level 
for eligibility for charity care consistent with the criteria established in 
§311.031, Texas Health and Safety Code. 

(7) Charity charges--Total amount of hospital charges for 
inpatient and outpatient services attributed to charity care in a DSH 
data year. These charges do not include bad debt charges, contractual 
allowances, or discounts given to other legally liable third-party payers. 

(8) Children's hospital--A hospital within Texas that is rec-
ognized by Medicare as a children's hospital and is exempted by Medi-
care from the Medicare prospective payment system. 

(9) Disproportionate share hospital (DSH)--A hospital 
identified by HHSC that meets the DSH program conditions of partici-
pation and that serves a disproportionate share of Medicaid or indigent 
patients. 

(10) DSH data year--A twelve-month period, two years be-
fore the DSH program year, from which HHSC will compile data to 
determine DSH program qualification and payment. 

(11) DSH program year--The twelve-month period begin-
ning October 1 and ending September 30. 

(12) Dually eligible patient--A patient who is simultane-
ously eligible for Medicare and Medicaid. 

(13) Governmental entity--A state agency or a political 
subdivision of the state. A governmental entity includes a hospital 
authority, hospital district, city, county, or state entity. 

(14) HHSC--The Texas Health and Human Services Com-
mission or its designee. 

(15) Hospital-specific limit--The maximum payment 
amount, as applied to payments made during a prior DSH program 
year, [applicable to a DSH program year] that a hospital may receive in 
reimbursement for the cost of providing Medicaid-allowable services 
to individuals who are Medicaid-eligible [Medicaid eligible] or unin-
sured. The hospital-specific limit is calculated using the methodology 
described in §355.8066 of this title (relating to Hospital-Specific Limit 
Methodology) using actual cost and payment data from the DSH 
program year. 

[(A) Interim hospital-specific limit--Applies to pay-
ments that will be made for the DSH program year and is calculated 
using the methodology described in §355.8066 of this title using 
interim cost and payment data from the DSH data year.] 

[(B) Final hospital-specific limit--Applies to payments 
made during a prior DSH program year and is calculated using the 
methodology as described in §355.8066 of this title using actual cost 
and payment data from the DSH program year.] 

(16) Independent certified audit--An audit that is con-
ducted by an auditor that operates independently from the Medicaid 
agency and the audited hospitals and that is eligible to perform the 
DSH audit required by CMS. 

(17) Indigent individual--An individual classified by a hos-
pital as eligible for charity care. 

(18) Inpatient day--Each day that an individual is an inpa-
tient in the hospital, whether or not the individual is in a specialized 
ward and whether or not the individual remains in the hospital for lack 
of suitable placement elsewhere. The term includes observation days, 
rehabilitation days, psychiatric days, and newborn days. The term does 
not include swing bed days or skilled nursing facility days. 

(19) Inpatient revenue--Amount of gross inpatient revenue 
derived from the most recent completed Medicaid cost report or re-
ports related to the applicable DSH data year. Gross inpatient revenue 
excludes revenue related to the professional services of hospital-based 
physicians, swing bed facilities, skilled nursing facilities, intermediate 
care facilities, other nonhospital revenue, and revenue not identified by 
the hospital. 

(20) Institution for mental diseases (IMD)--A hospital that 
is primarily engaged in providing psychiatric diagnosis, treatment, or 
care of individuals with mental illness. 

(21) Intergovernmental transfer (IGT)--A transfer of public 
funds from a governmental entity to HHSC. 

(22) Low-income days--Number of inpatient days at-
tributed to indigent patients, calculated as described in subsection 
(h)(4)(A)(ii) of this section. 

(23) Low-income utilization rate--A ratio, calculated as de-
scribed in subsection (d)(2) of this section, that represents the hospital's 
volume of inpatient charity care relative to total inpatient services. 

(24) Mean Medicaid inpatient utilization rate--The average 
of Medicaid inpatient utilization rates for all hospitals that have re-
ceived a Medicaid payment for an inpatient claim, other than a claim 
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for a dually eligible patient, that was adjudicated during the relevant 
DSH data year. 

(25) Medicaid contractor--Fiscal agents and managed care 
organizations with which HHSC contracts to process data related to the 
Medicaid program. 

(26) Medicaid cost report--Hospital and Hospital Health 
Care Complex Cost Report (Form CMS 2552), also known as the Medi-
care cost report. 

(27) Medicaid hospital--A hospital meeting the qualifica-
tions set forth in §354.1077 of this title (relating to Provider Participa-
tion Requirements) to participate in the Texas Medicaid program. 

(28) Medicaid inpatient utilization rate (MIUR)--A ratio, 
calculated as described in subsection (d)(1) of this section, that repre-
sents a hospital's volume of Medicaid inpatient services relative to total 
inpatient services. 

(29) MSA--Metropolitan Statistical Area as defined by the 
United States Office of Management and Budget. MSAs with popu-
lations greater than or equal to 137,000, according to the most recent 
decennial census, are considered "the largest MSAs." 

(30) Non-federal percentage--The non-federal percentage 
equals one minus the federal medical assistance percentage (FMAP) 
for the program year. 

(31) Non-urban public hospital--A rural public-financed 
hospital, as defined in paragraph (37) of this subsection, or a hospital 
owned and operated by a governmental entity other than hospitals in 
Urban public hospital - Class one or Urban public hospital - Class two. 

(32) Obstetrical services--The medical care of a woman 
during pregnancy, delivery, and the post-partum period provided at the 
hospital listed on the DSH application. 

(33) PMSA--Primary Metropolitan Statistical Area as de-
fined by the United States Office of Management and Budget. 

(34) Public funds--Funds derived from taxes, assessments, 
levies, investments, and other public revenues within the sole and un-
restricted control of a governmental entity. Public funds do not include 
gifts, grants, trusts, or donations, the use of which is conditioned on 
supplying a benefit solely to the donor or grantor of the funds. 

(35) Ratio of cost-to-charges (inpatient only)--A ratio that 
covers all applicable hospital costs and charges relating to inpatient 
care. This ratio does not distinguish between payer types such as Medi-
care, Medicaid, or private pay. 

(36) Rural public hospital--A hospital owned and operated 
by a governmental entity that is located in a county with 500,000 or 
fewer persons, based on the most recent decennial census. 

(37) Rural public-financed hospital--A hospital operating 
under a lease from a governmental entity in which the hospital and 
governmental entity are both located in the same county with 500,000 
or fewer persons, based on the most recent decennial census, where the 
hospital and governmental entity have both signed an attestation that 
they wish the hospital to be treated as a public hospital for all purposes 
under both this section and §355.8201 of this title (relating to Waiver 
Payments to Hospitals for Uncompensated Care). 

(38) State chest hospital--A public health facility operated 
by the Department of State Health Services designated for the care and 
treatment of patients with tuberculosis. 

(39) State-owned teaching hospital--A hospital owned and 
operated by a state university or other state agency. 

(40) State payment cap--The maximum payment amount, 
as applied to payments that will be made for the DSH program year, 
that a hospital may receive in reimbursement for the cost of providing 
Medicaid-allowable services to individuals who are Medicaid-eligible 
or uninsured. The state payment cap is calculated using the methodol-
ogy described in §355.8066 of this title (relating to Hospital-Specific 
Limit Methodology) using interim cost and payment data from the DSH 
data year. 

(41) [(40)] Third-party coverage--Creditable insurance 
coverage consistent with the definitions in 45 Code of Federal Regu-
lations (CFR) Parts 144 and 146, or coverage based on a legally liable 
third-party payer. 

(42) [(41)] Total Medicaid inpatient days--Total number of 
inpatient days based on adjudicated claims data for covered services 
for the relevant DSH data year. 

(A) The term includes: 

(i) Medicaid-eligible days of care adjudicated by 
managed care organizations or HHSC; 

(ii) days that were denied payment for spell-of-ill-
ness limitations; 

(iii) days attributable to individuals eligible for 
Medicaid in other states, including dually eligible patients; 

(iv) days with adjudicated dates during the period; 
and 

(v) days for dually eligible patients for purposes of 
the MIUR calculation described in subsection (d)(1) of this section. 

(B) The term excludes: 

(i) days attributable to Medicaid-eligible patients 
ages 21 through 64 in an IMD; 

(ii) days denied for late filing and other reasons; and 

(iii) days for dually eligible patients for purposes of 
the following calculations: 

(I) Total Medicaid inpatient days, as described in 
subsection (d)(3) of this section; and 

(II) Pass one distribution, as described in subsec-
tion (h)(4) of this section. 

(43) [(42)] Total Medicaid inpatient hospital payments--
Total amount of Medicaid funds that a hospital received for adjudi-
cated claims for covered inpatient services during the DSH data year. 
The term includes payments that the hospital received: 

(A) for covered inpatient services from managed care 
organizations and HHSC; and 

(B) for patients eligible for Medicaid in other states. 

(44) [(43)] Total state and local payments--Total amount 
of state and local payments that a hospital received for inpatient care 
during the DSH data year. The term includes payments under state 
and local programs that are funded entirely with state general revenue 
funds and state or local tax funds, such as County Indigent Health Care, 
Children with Special Health Care Needs, and Kidney Health Care. 
The term excludes payment sources that contain federal dollars such 
as Medicaid payments, Children's Health Insurance Program (CHIP) 
payments funded under Title XXI of the Social Security Act, Substance 
Abuse and Mental Health Services Administration, Ryan White Title 
I, Ryan White Title II, Ryan White Title III, and contractual discounts 
and allowances related to TRICARE, Medicare, and Medicaid. 
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(45) [(44)] Urban public hospital--Any of the urban hospi-
tals listed in paragraph (46)[(45)] or (47)[(46)] of this subsection. 

(46) [(45)] Urban public hospital - Class one--A hospital 
that is operated by or under a lease contract with one of the following 
entities: the Dallas County Hospital District, the El Paso County Hos-
pital District, the Harris County Hospital District, the Tarrant County 
Hospital District, the Travis County Healthcare District dba Central 
Health, or the University Health System of Bexar County. 

(47) [(46)] Urban public hospital - Class two--A hospital 
that is operated by or under a lease contract with one of the following 
entities: the Ector County Hospital District, the Lubbock County Hos-
pital District, or the Nueces County Hospital District. 

(c) Eligibility. To be eligible to participate in the DSH pro-
gram, a hospital must: 

(1) be enrolled as a Medicaid hospital in the State of Texas; 

(2) have received a Medicaid payment for an inpatient 
claim, other than a claim for a dually eligible patient, that was adjudi-
cated during the relevant DSH data year; and 

(3) apply annually by completing the application packet re-
ceived from HHSC by the deadline specified in the packet. 

(A) Only a hospital that meets the condition specified 
in paragraph (2) of this subsection will receive an application packet 
from HHSC. 

(B) The application may request self-reported data that 
HHSC deems necessary to determine each hospital's eligibility. HHSC 
may audit self-reported data. 

(C) A hospital that fails to submit a completed applica-
tion by the deadline specified by HHSC will not be eligible to partic-
ipate in the DSH program in the year being applied for or to appeal 
HHSC's decision. 

(D) For purposes of DSH eligibility, a multi-site hospi-
tal is considered one provider unless it submits separate Medicaid cost 
reports for each site. If a multi-site hospital submits separate Medicaid 
cost reports for each site, for purposes of DSH eligibility, it must sub-
mit a separate DSH application for each site. 

(E) HHSC will consider a merger of two or more hos-
pitals for purposes of the DSH program for any hospital that submits 
documents verifying the merger status with Medicare prior to the dead-
line for submission of the DSH application. Otherwise, HHSC will de-
termine the merged entity's eligibility for the subsequent DSH program 
year. Until the time that the merged hospitals are determined eligible 
for payments as a merged hospital, each of the merging hospitals will 
continue to receive any DSH payments to which it was entitled prior to 
the merger. 

(d) Qualification. For each DSH program year, in addition to 
meeting the eligibility requirements, applicants must meet at least one 
of the following qualification criteria, which are determined using in-
formation from a hospital's application, from HHSC, or from HHSC's 
Medicaid contractors, as specified by HHSC: 

(1) Medicaid inpatient utilization rate. A hospital's Medic-
aid inpatient utilization rate is calculated by dividing the hospital's total 
Medicaid inpatient days by its total inpatient census days for the DSH 
data year. 

(A) A hospital located outside an MSA or PMSA must 
have a Medicaid inpatient utilization rate greater than the mean Med-
icaid inpatient utilization rate for all Medicaid hospitals. 

(B) A hospital located inside an MSA or PMSA must 
have a Medicaid inpatient utilization rate that is at least one standard de-
viation above the mean Medicaid inpatient utilization rate for all Med-
icaid hospitals. 

(2) Low-income utilization rate. A hospital must have a 
low-income utilization rate greater than 25 percent. 

(A) The low-income utilization rate is the sum (ex-
pressed as a percentage) of the fractions calculated in clauses (i) and 
(ii) of this subparagraph: 

(i) The sum of the total Medicaid inpatient hospital 
payments and the total state and local payments paid to the hospital 
for inpatient care in the DSH data year, divided by a hospital's gross 
inpatient revenue multiplied by the hospital's ratio of cost-to-charges 
(inpatient only) for the same period: (Total Medicaid Inpatient Hospital 
Payments + Total State and Local Payments)/(Gross Inpatient Revenue 
x Ratio of Costs to Charges (inpatient only)). 

(ii) Inpatient charity charges in the DSH data year 
minus the amount of payments for inpatient hospital services received 
directly from state and local governments, excluding all Medicaid pay-
ments, in the DSH data year, divided by the gross inpatient revenue 
in the same period: (Total Inpatient Charity Charges - Total State and 
Local Payments)/Gross Inpatient Revenue). 

(B) HHSC will determine the ratio of cost-to-charges 
(inpatient only) by using information from the appropriate worksheets 
of each hospital's Medicaid cost report or reports that correspond to the 
DSH data year. In the absence of a Medicaid cost report for that period, 
HHSC will use the latest available submitted Medicaid cost report or 
reports. 

(3) Total Medicaid inpatient days. 

(A) A hospital must have total Medicaid inpatient days 
at least one standard deviation above the mean total Medicaid inpatient 
days for all hospitals participating in the Medicaid program, except; 

(B) A hospital in a county with a population of 290,000 
persons or fewer, according to the most recent decennial census, must 
have total Medicaid inpatient days at least 70 percent of the sum of the 
mean total Medicaid inpatient days for all hospitals in this subset plus 
one standard deviation above that mean. 

(C) Days for dually eligible patients are not included in 
the calculation of total Medicaid inpatient days under this paragraph. 

(4) Children's hospitals, state-owned teaching hospitals, 
and state chest hospitals. Children's hospitals, state-owned teaching 
hospitals, and state chest hospitals that do not otherwise qualify as 
disproportionate share hospitals under this subsection will be deemed 
to qualify. A hospital deemed to qualify must still meet the eligibility 
requirements under subsection (c) of this section and the conditions of 
participation under subsection (e) of this section. 

(5) Merged hospitals. Merged hospitals are subject to the 
application requirement in subsection (c)(3)(E) of this section. HHSC 
will aggregate the data used to determine qualification under this sub-
section from the merged hospitals to determine whether the single Med-
icaid provider that results from the merger qualifies as a Medicaid dis-
proportionate share hospital. 

(6) Hospitals that held a single Medicaid provider num-
ber during the DSH data year, but later added one or more Medicaid 
provider numbers. Upon request, HHSC will apportion the Medicaid 
DSH funding determination attributable to a hospital that held a single 
Medicaid provider number during the DSH data year (data year hospi-
tal), but subsequently added one or more Medicaid provider numbers 
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(new program year hospital(s)) between the data year hospital and its 
associated new program year hospital(s). In these instances, HHSC 
will apportion the Medicaid DSH funding determination for the data 
year hospital between the data year hospital and the new program year 
hospital(s) based on estimates of the division of Medicaid inpatient 
and low income utilization between the data year hospital and the new 
program year hospital(s) for the program year, so long as all affected 
providers satisfy the Medicaid DSH conditions of participation under 
subsection (e) of this section and qualify as separate hospitals under 
subsection (d) of this section based on HHSC's Medicaid DSH qualifi-
cation criteria in the applicable Medicaid DSH program year. In deter-
mining whether the new program year hospital(s) meet the Medicaid 
DSH conditions of participation and qualification, proxy program year 
data may be used. 

(e) Conditions of participation. HHSC will require each hos-
pital to meet and continue to meet for each DSH program year the fol-
lowing conditions of participation: 

(1) Two-physician requirement. 

(A) In accordance with Social Security Act 
§1923(e)(2), a hospital must have at least two licensed physicians 
(doctor of medicine or osteopathy) who have hospital staff privileges 
and who have agreed to provide nonemergency obstetrical services to 
individuals who are entitled to medical assistance for such services. 

(B) Subparagraph (A) of this paragraph does not apply 
if the hospital: 

(i) serves inpatients who are predominantly under 
18 years of age; or 

(ii) was operating but did not offer nonemergency 
obstetrical services as of December 22, 1987. 

(C) A hospital must certify on the DSH application that 
it meets the conditions of either subparagraph (A) or (B) of this para-
graph, as applicable, at the time the DSH application is submitted. 

(2) Medicaid inpatient utilization rate. At the time of quali-
fication and during the DSH program year, a hospital must have a Med-
icaid inpatient utilization rate, as calculated in subsection (d)(1) of this 
section, of at least one percent. 

(3) Trauma system. 

(A) The hospital must be in active pursuit of desig-
nation or have obtained a trauma facility designation as defined in 
§780.004 and §§773.111 - 773.120, Texas Health and Safety Code, 
respectively, and consistent with 25 TAC §157.125 (relating to Re-
quirements for Trauma Facility Designation) and §157.131 (relating 
to the Designated Trauma Facility and Emergency Medical Services 
Account). A hospital that has obtained its trauma facility designation 
must maintain that designation for the entire DSH program year. 

(B) HHSC will receive an annual report from the Office 
of EMS/Trauma Systems Coordination regarding hospital participation 
in regional trauma system development, application for trauma facility 
designation, and trauma facility designation or active pursuit of desig-
nation status before final qualification determination for interim DSH 
payments. HHSC will use this report to confirm compliance with this 
condition of participation by a hospital applying for DSH funds. 

(4) Maintenance of local funding effort. A hospital district 
in one of the state's largest MSAs or in a PMSA must not reduce local 
tax revenues to its associated hospitals as a result of disproportionate 
share funds received by the hospital. For this provision to apply, the 
hospital must have more than 250 licensed beds. 

(5) Retention of and access to records. A hospital must 
retain and make available to HHSC records and accounting systems 
related to DSH data for at least five years from the end of each DSH 
program year in which the hospital qualifies, or until an open audit is 
completed, whichever is later. 

(6) Compliance with audit requirements. A hospital must 
agree to comply with the audit requirements described in subsection 
(o) of this section. 

(7) Merged hospitals. Merged hospitals are subject to 
the application requirement in subsection (c)(3)(E) of this section. If 
HHSC receives documents verifying the merger status with Medicare 
prior to the deadline for submission of the DSH application, the 
merged entity must meet all conditions of participation. If HHSC does 
not receive the documents verifying the merger status with Medicare 
prior to the deadline for submission of the DSH application, any 
proposed merging hospitals that are receiving DSH payments must 
continue to meet all conditions of participation as individual hospitals 
to continue receiving DSH payments for the remainder of the DSH 
program year. 

(8) Changes that may affect DSH participation. A hospital 
receiving payments under this section must notify HHSC's Rate Anal-
ysis Department within 30 days of changes in ownership, operation, 
provider identifier, designation as a trauma facility or as a children's 
hospital, or any other change that may affect the hospital's continued 
eligibility, qualification, or compliance with DSH conditions of partic-
ipation. At the request of HHSC, the hospital must submit any docu-
mentation supporting the change. 

(f) State payment cap and hospital-specific [Hospital-specific] 
limit calculation. HHSC uses the methodology described in §355.8066 
of this title to calculate a state payment cap [an interim hospital-spe-
cific limit] for each Medicaid hospital that applies and qualifies to re-
ceive payments for the DSH program year under this section, and a 
[final] hospital-specific limit for each hospital that received payments 
in a prior program year under this section. For payments for each DSH 
program year beginning before October 1, 2017, the state payment cap 
[interim hospital-specific limit] calculated as described in §355.8066 
will be reduced by the amount of prior payments received by each par-
ticipating hospital for that DSH program year. These prior payments 
will not be considered anywhere else in the calculation. 

(g) Distribution of available DSH funds. HHSC will distribute 
the available DSH funds as defined in subsection (b)(2) of this section 
among eligible, qualifying DSH hospitals using the following priori-
ties: 

(1) State-owned teaching hospitals, state-owned IMDs, 
and state chest hospitals. HHSC may reimburse state-owned teaching 
hospitals, state-owned IMDs, and state chest hospitals an amount less 
than or equal to their state payment caps [interim hospital-specific 
limits], except that aggregate payments to IMDs statewide may not 
exceed federally mandated reimbursement limits for IMDs. 

(2) Other hospitals. HHSC distributes the remaining avail-
able DSH funds, if any, to other qualifying hospitals using the method-
ology described in subsection (h) of this section. 

(A) The remaining available DSH funds equal the lesser 
of the funds as defined in subsection (b)(2) of this section less funds ex-
pended under paragraph (1) of this subsection or the sum of remaining 
qualifying hospitals' state payment caps [interim hospital-specific lim-
its]. 

(B) The remaining available general revenue funds 
equal the funds as defined in subsection (b)(3) of this section. 
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(h) DSH payment calculation. 

(1) Data verification. HHSC uses the methodology de-
scribed in §355.8066(e) of this title to verify the data used for the DSH 
payment calculations described in this subsection. The verification 
process includes: 

(A) notice to hospitals of the data provided to HHSC by 
Medicaid contractors; and 

(B) an opportunity for hospitals to request HHSC re-
view of disputed data. 

(2) Establishment of DSH funding pools. From the amount 
of remaining DSH funds determined in subsection (g)(2) of this section, 
HHSC will establish three DSH funding pools. 

(A) Pool One. 

(i) Pool One is equal to the sum of the remaining 
available general revenue funds and associated federal matching funds; 
and 

(ii) Pool One payments are available to all non-state-
owned hospitals, including non-state-owned public hospitals. 

(B) Pool Two. 

(i) Pool Two is equal to the lesser of: 

(I) the amount of remaining DSH funds deter-
mined in subsection (g)(2) of this section less the amount determined 
in paragraph (2)(A) of this subsection multiplied by the FMAP in effect 
for the program year; or 

(II) the federal matching funds associated with 
the intergovernmental transfers received by HHSC that make up the 
funds for Pool Three; and 

(ii) Pool Two payments are available to all 
non-state-owned hospitals except for any urban public hospital as 
defined in subsection (b)(45) [(44)] of this section; rural public hospital 
as defined in subsection (b)(36) of this section; or rural public-financed 
hospital as defined in subsection (b)(37) of this section owned by or 
affiliated with a governmental entity that does not transfer any funds 
to HHSC for Pool Three as described in subparagraph (C)(iii) of this 
paragraph. 

(C) Pool Three. 

(i) Pool Three is equal to the sum of intergovern-
mental transfers for DSH payments received by HHSC from govern-
mental entities that operate or are under lease contracts with Urban pub-
lic hospitals - Class one and Class two and non-urban public hospitals. 

(ii) Pool Three payments are available to the hospi-
tals that are operated by or under lease contracts with the governmental 
entities described in clause (i) of this subparagraph that provide inter-
governmental transfers. 

(iii) HHSC will allocate responsibility for funding 
Pool Three as follows: 

(I) Urban public hospitals - Class two. Each gov-
ernmental entity that operates or is under a lease contract with an Urban 
public hospital - Class two is responsible for funding an amount equal 
to the non-federal share of Pass One and Pass Two DSH payments from 
Pool Two (calculated as described in paragraphs (4) and (5) of this sub-
section) to that hospital. 

(II) Non-urban public hospitals. 
(-a-) Each governmental entity that operates 

or is under a lease contract with a non-urban public hospital is respon-

sible for funding one-half of the non-federal share of the hospital's Pass 
One and Pass Two DSH payments from Pool Two (calculated as de-
scribed in paragraphs (4) and (5) of this subsection) to that hospital. 

(-b-) If general revenue available for Pool 
One does not equal at least one-half of the non-federal share of 
non-urban public hospitals' Pass One and Pass Two DSH payments 
from Pool Two, each governmental entity that operates or is under 
a lease contract with a non-urban public hospital is responsible for 
increasing its funding of the non-federal share of that hospital's Pass 
One and Pass Two DSH payments from Pool Two by an amount equal 
to the Pool One general revenue shortfall associated with the hospital. 

(III) Urban public hospitals - Class one. Each 
governmental entity that operates or is under a lease contract with an 
Urban public hospital - Class one is responsible for funding the non-
federal share of the Pass One and Pass Two DSH payments from Pool 
Two (calculated as described in paragraphs (4) and (5) of this subsec-
tion) to its affiliated hospital and a portion of the non-federal share of 
the Pass One and Pass Two DSH payments from Pool Two to private 
hospitals. For funding payments to private hospitals, HHSC will ini-
tially suggest an amount in proportion to each Urban public hospital 
- Class one's individual state payment cap [interim hospital-specific 
limit] relative to total state payment caps [hospital-specific limits] for 
all Urban public hospitals - Class one. If an entity transfers less than 
the suggested amount, HHSC will take the steps described in paragraph 
(5)(F) of this subsection. 

(IV) Following the calculations described in 
paragraphs (4) and (5) of this subsection, HHSC will notify each gov-
ernmental entity of its allocated intergovernmental transfer amount. 

(3) Weighting factors. 

(A) HHSC will assign each non-urban public hospital a 
weighting factor that is calculated as follows: 

(i) Determine the non-federal percentage in effect 
for the program year and multiply by 0.50. 

(ii) Add 1.00 to the result from clause (i) of this sub-
paragraph and round the result to two decimal places; this rounded sum 
is the non-urban public hospital weighting factor. 

(iii) If paragraph (2)(C)(iii)(II)(-b-) of this subsec-
tion is invoked, the 0.50 referenced in clause (i) of this subparagraph 
will be increased to represent the increased proportion of the non-fed-
eral share of non-urban public hospitals' Pass One and Pass Two DSH 
payments from Pool Two required to be funded by these hospitals' as-
sociated governmental entities. 

(B) All other DSH hospitals not described in subpara-
graph (A) of this paragraph will be assigned a weighting factor of 
1.00, except for DSH program years beginning before October 1, 2017, 
HHSC will assign weighting factors as follows to each non-state DSH 
hospital: 

(i) Other Insurance Weight. HHSC will divide the 
amount of third party commercial insurance payments for that hospi-
tal from the DSH data year by the state payment cap [interim hospi-
tal-specific limit] calculated according to §355.8066(c)(1)(D)(ii)(I)(-
b-) [§355.8066 (c)(1)(D)(ii)(I)(-a-)], except that costs are reduced by 
payments from all payors. 

(I) The result, if greater than 1, will be used as a 
weighting factor. 

(II) If the result is less than 1, no weighting factor 
will be applied. 
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(ii) Year-To-Date Payment Weight. HHSC will as-
sign a weighting factor of 20 to any hospital that did not receive any 
prior payments for that DSH program year. This weighting factor will 
be added to the weighting factor calculated in clause (i) of this subpara-
graph. 

(4) Pass One distribution and payment calculation for 
Pools One and Two. 

(A) HHSC will calculate each hospital's total DSH days 
as follows: 

(i) Weighted Medicaid inpatient days are equal to 
the hospital's Medicaid inpatient days multiplied by the appropriate 
weighting factors from paragraph (3) of this subsection. 

(ii) Low-income days are equal to the hospital's low-
income utilization rate as calculated in subsection (d)(2) of this section 
multiplied by the hospital's total inpatient days as defined in subsection 
(b)(18) of this section. 

(iii) Weighted low-income days are equal to the hos-
pital's low-income days multiplied by the appropriate weighting factors 
from paragraph (3) of this subsection. 

(iv) Total DSH days equal the sum of weighted Med-
icaid inpatient days and weighted low-income days. 

(B) Using the results from subparagraph (A) of this 
paragraph, HHSC will: 

(i) Divide each hospital's total DSH days from sub-
paragraph (A)(iv) of this paragraph by the sum of total DSH days for 
all non-state-owned DSH hospitals to obtain a percentage. 

(ii) Multiply each hospital's percentage as calculated 
in clause (i) of this subparagraph by the amount determined in para-
graph (2)(A) of this subsection to determine each hospital's Pass One 
projected payment amount from Pool One. 

(iii) Multiply each hospital's percentage as calcu-
lated in clause (i) of this subparagraph by the amount determined 
in paragraph (2)(B)(i)(I) or (II) of this subsection, as appropriate, to 
determine each hospital's Pass One projected payment amount from 
Pool Two. 

(iv) Sum each hospital's Pass One projected pay-
ment amounts from Pool One and Pool Two, as calculated in clauses 
(ii) and (iii) of this subparagraph respectively. The result of this 
calculation is the hospital's Pass One projected payment amount from 
Pools One and Two combined. 

(v) Divide the Pass One projected payment amount 
from Pool Two as calculated in clause (iii) of this subparagraph by the 
hospital's Pass One projected payment amount from Pools One and 
Two combined as calculated in clause (iv) of this subparagraph. The 
result of this calculation is the percentage of the hospital's total Pass 
One projected payment amount accruing from Pool Two. 

(5) Pass Two - Redistribution of amounts in excess of state 
payment caps [hospital-specific limits] from Pass One for Pools One 
and Two combined. In the event that the projected payment amount 
calculated in paragraph (4)(B)(iv) of this subsection plus any previ-
ous payment amounts for the program year exceeds a hospital's state 
payment cap [interim hospital-specific limit], the payment amount will 
be reduced such that the sum of the payment amount plus any previ-
ous payment amounts is equal to the state payment cap [interim hospi-
tal-specific limit]. HHSC will sum all resulting excess funds and redis-
tribute that amount to qualifying non-state-owned hospitals that have 

projected payments, including any previous payment amounts for the 
program year, below their state payment caps [interim hospital-specific 
limits]. For each such hospital, HHSC will: 

(A) subtract the hospital's projected DSH payment 
from paragraph (4)(B)(iv) of this subsection plus any previous pay-
ment amounts for the program year from its state payment cap [interim 
hospital-specific limit]; 

(B) sum the results of subparagraph (A) of this para-
graph for all hospitals; and 

(C) compare the sum from subparagraph (B) of this 
paragraph to the total excess funds calculated for all non-state-owned 
hospitals. 

(i) If the sum of subparagraph (B) of this paragraph 
is less than or equal to the total excess funds, HHSC will pay all such 
hospitals up to their state payment cap [interim hospital-specific limit]. 

(ii) If the sum of subparagraph (B) of this paragraph 
is greater than the total excess funds, HHSC will calculate payments to 
all such hospitals as follows: 

(I) Divide the result of subparagraph (A) of this 
paragraph for each hospital by the sum from subparagraph (B) of this 
paragraph. 

(II) Multiply the ratio from subclause (I) of this 
clause by the sum of the excess funds from all non-state-owned hospi-
tals. 

(III) Add the result of subclause (II) of this clause 
to the projected DSH payment for that hospital to calculate a revised 
projected payment amount from Pools One and Two after Pass Two. 

(D) If a governmental entity that operates or leases to an 
Urban public hospital - Class two does not fully fund the amount de-
scribed in paragraph (2)(C)(iii)(I) of this subsection, HHSC will reduce 
the hospital's Pass One and Pass Two DSH payment from Pool Two to 
the level supported by the amount of the intergovernmental transfer. 

(E) If a governmental entity that operates or is under a 
lease contract with a non-urban public hospital does not fully fund the 
amount described in paragraph (2)(C)(iii)(II) of this subsection, HHSC 
will reduce that portion of the hospital's Pass One and Pass Two DSH 
payment from Pool Two to the level supported by the amount of the 
intergovernmental transfer. 

(F) If a governmental entity that operates or leases to 
an Urban public hospital - Class one does not fully fund the amount 
described in paragraph (2)(C)(iii)(III) of this subsection, HHSC will 
take the following steps: 

(i) Provide an opportunity for the governmental en-
tities affiliated with the other Urban public hospitals - Class one to 
transfer additional funds to HHSC; 

(ii) Recalculate total DSH days for each Urban pub-
lic hospital - Class one for purposes of the calculations described in 
paragraphs (4)(B) and (5)(A) - (C) of this subsection as follows: 

(I) Divide the intergovernmental transfer made 
on behalf of each Urban public hospital - Class one by the sum of in-
tergovernmental transfers made on behalf of all Urban public hospitals 
- Class one; 

(II) Sum the total DSH days for all Urban public 
hospitals - Class one, calculated as described in paragraph (4)(A) of 
this subsection; and 
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(III) Multiply the result of subclause (I) of this 
clause by the result of subclause (II) of this clause to determine total 
DSH days for that hospital; 

(iii) Recalculate Pass One payments from Pool Two 
and Pass Two payments from Pools One and Two for Urban public 
hospitals - Class one and private hospitals following the methodology 
described in paragraphs (4)(B) and (5)(A) - (C) of this subsection sub-
stituting the results from clause (ii) of this subparagraph for the results 
from paragraph (4)(A) of this subsection for Urban public hospitals -
Class one; 

(iv) Perform a second recalculation of Pass Two 
payments from Pools One and Two for Urban public hospitals - Class 
one as follows: 

(I) Multiply each hospital's total Pass Two pro-
jected payment amount from Pools One and Two from paragraph (5) of 
this subsection, after performing the recalculation described in clause 
(iii) of this subparagraph, by the percentage of the hospital's total Pass 
One projected payment amount accruing from Pool Two from para-
graph (4)(B)(v) of this subsection, after performing the recalculation 
described in clause (iii) of this subparagraph. The result is the hospi-
tal's Pass Two projected payment amount from Pool Two; 

(II) Subtract the hospital's Pass Two projected 
payment amount from Pool Two from subclause (I) of this clause from 
the hospital's total Pass Two projected payment amount from Pools 
One and Two from paragraph (5) of this subsection, after performing 
the recalculation described in clause (iii) of this subparagraph. The 
result is the hospital's Pass Two projected payment amount from Pool 
One; 

(III) Sum the total Pass Two projected payment 
amounts from Pool Two, calculated as described in subclause (I) of this 
clause, for all Urban public hospitals - Class one; 

(IV) Multiply the result of clause (ii)(I) of this 
subparagraph for the hospital by the result of subclause (III) of this 
clause to determine the Pass Two payment from Pool Two for the hos-
pital; and 

(V) Sum the results of subclauses (II) and (IV) 
of this clause to determine the total Pass Two payment from Pools One 
and Two for that hospital; and 

(v) Use the results of this subparagraph in the calcu-
lations described in paragraphs (6) and (7) of this subsection. 

(6) Pass One distribution and payment calculation for Pool 
Three. 

(A) HHSC will calculate the initial payment from Pool 
Three as follows: 

(i) For each Urban public hospital - Class one and 
Class two--

(I) multiply its total Pool One and Pool Two pay-
ments after Pass Two from paragraph (5) of this subsection by the per-
centage of the hospital's total Pass One projected payment amount ac-
cruing from Pool Two from paragraph (4)(B)(v) of this subsection; 

(II) divide the result from subclause (I) of this 
clause by the FMAP for the program year; and 

(III) multiply the result from subclause (II) of 
this clause by the non-federal percentage. The result is the Pass One 
initial payment from Pool Three for these hospitals. 

(ii) For each Non-urban public hospital--

(I) multiply its total Pool One and Pool Two pay-
ments after Pass Two from paragraph (5) of this subsection by the per-
centage of the hospital's total Pass One projected payment amount ac-
cruing from Pool Two from paragraph (4)(B)(v) of this subsection; 

(II) divide the result from subclause (I) of this 
clause by the FMAP for the program year; and 

(III) multiply the result from subclause (II) of 
this clause by the non-federal percentage and multiply by 0.50. The 
result is the Pass One initial payment from Pool Three for these 
hospitals. 

(IV) If paragraph (2)(C)(iii)(II)(-b-) of this sub-
section is invoked, the 0.50 referenced in subclause (III) of this clause 
will be increased to represent the increased proportion of the non-fed-
eral share of non-urban public hospitals' Pass One and Pass Two DSH 
payments from Pool Two required to be funded by these hospitals' as-
sociated governmental entities. 

(iii) For all other hospitals, the Pass One initial pay-
ment from Pool Three is equal to zero. 

(B) HHSC will calculate the secondary payment from 
Pool Three for each Urban public hospital - Class one as follows: 

(i) Sum the intergovernmental transfers made on be-
half of all Urban public hospitals - Class one; 

(ii) For each Urban public hospital - Class one, di-
vide the intergovernmental transfer made on behalf of that hospital by 
the sum of the intergovernmental transfers made on behalf of all Urban 
public hospitals - Class one from clause (i) of this subparagraph; 

(iii) Sum all Pass One initial payments from Pool 
Three from subparagraph (A) of this paragraph; 

(iv) Subtract the sum from clause (iii) of this sub-
paragraph from the total value of Pool Three; and 

(v) Multiply the result from clause (ii) of this sub-
paragraph by the result from clause (iv) of this subparagraph for each 
Urban public hospital - Class One. The result is the Pass One secondary 
payment from Pool Three for that hospital. 

(vi) For all other hospitals, the Pass One secondary 
payment from Pool Three is equal to zero. 

(C) HHSC will calculate each hospital's total Pass One 
payment from Pool Three by adding its Pass One initial payment from 
Pool Three and its Pass One secondary payment from Pool Three. 

(7) Pass Two - Secondary redistribution of amounts in ex-
cess of state payment caps [hospital-specific limits] for Pool Three. For 
each hospital that received a Pass One initial or secondary payment 
from Pool Three, HHSC will sum the result from paragraph (5) of this 
subsection and the result from paragraph (6) of this subsection to de-
termine the hospital's total projected DSH payment. In the event this 
sum plus any previous payment amounts for the program year exceeds 
a hospital's state payment cap [interim hospital-specific limit], the pay-
ment amount will be reduced such that the sum of the payment amount 
plus any previous payment amounts is equal to the state payment cap 
[interim hospital-specific limit]. HHSC will sum all resulting excess 
funds and redistribute that amount to qualifying non-state-owned hos-
pitals eligible for payments from Pool Three that have projected pay-
ments, including any previous payment amounts for the program year, 
below their state payment caps [interim hospital-specific limits]. For 
each such hospital, HHSC will: 
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(A) subtract the hospital's projected DSH payment plus 
any previous payment amounts for the program year from its state pay-
ment cap [interim hospital-specific limit]; 

(B) sum the results of subparagraph (A) of this para-
graph for all hospitals; and 

(C) compare the sum from subparagraph (B) of this 
paragraph to the total excess funds calculated for all non-state-owned 
hospitals. 

(i) If the sum of subparagraph (B) of this paragraph 
is less than or equal to the total excess funds, HHSC will pay all such 
hospitals up to their state payment cap [interim hospital-specific limit]. 

(ii) If the sum of subparagraph (B) of this paragraph 
is greater than the total excess funds, HHSC will calculate payments to 
all such hospitals as follows: 

(I) Divide the result of subparagraph (A) of this 
paragraph for each hospital by the sum from subparagraph (B) of this 
paragraph. 

(II) Multiply the ratio from subclause (I) of this 
clause by the sum of the excess funds from all non-state-owned hospi-
tals. 

(III) Add the result of subclause (II) of this clause 
to the projected total DSH payment for that hospital to calculate a re-
vised projected payment amount from Pools One, Two and Three after 
Pass Two. 

(8) Pass Three - additional allocation of DSH funds for ru-
ral public and rural public-financed hospitals. Rural public hospitals or 
rural public-financed hospitals that met the funding requirements de-
scribed in paragraph (2)(C) of this subsection may be eligible for DSH 
funds in addition to the projected payment amounts calculated in para-
graphs (4) - (7) of this subsection. 

(A) For each rural public hospital or rural public 
financed hospital that met the funding requirements described in 
paragraph (2)(C) of this subsection, HHSC will determine the pro-
jected payment amount plus any previous payment amounts for the 
program year calculated in accordance with paragraphs (4) - (7) of this 
subsection, as appropriate. 

(B) HHSC will subtract each hospital's projected pay-
ment amount plus any previous payment amounts for the program year 
from subparagraph (A) of this paragraph from each hospital's state pay-
ment cap [interim hospital-specific limit] to determine the maximum 
additional DSH allocation. 

(C) The governmental entity that owns the hospital 
or leases the hospital may provide the non-federal share of funding 
through an intergovernmental transfer to fund up to the maximum 
additional DSH allocation calculated in subparagraph (B) of this 
paragraph. These governmental entities will be queried by HHSC as 
to the amount of funding they intend to provide through an intergov-
ernmental transfer for this additional allocation. The query may be 
conducted through e-mail, through the various hospital associations or 
through postings on the HHSC website. 

(D) Prior to processing any full or partial DSH payment 
that includes an additional allocation of DSH funds as described in this 
paragraph, HHSC will determine if such a payment would cause total 
DSH payments for the full or partial payment to exceed the available 
DSH funds for the payment as described in subsection (b)(2) of this 
section. If HHSC makes such a determination, it will reduce the DSH 
payment amounts rural public and rural public-financed hospitals are 
eligible to receive through the additional allocation as required to re-

main within the available DSH funds for the payment. This reduction 
will be applied proportionally to all additional allocations. HHSC will: 

(i) determine remaining available funds by subtract-
ing payment amounts for all DSH hospitals calculated in paragraphs (4) 
- (7) of this subsection from the amount in subsection (g)(2) of this sec-
tion; 

(ii) determine the total additional allocation sup-
ported by an intergovernmental transfer by summing the amounts 
supported by intergovernmental transfers identified in subparagraph 
(C) of this paragraph; 

(iii) determine an available proportion statistic by 
dividing the remaining available funds from clause (i) of this subpara-
graph by the total additional allocation supported by an intergovern-
mental transfer from clause (ii) of this subparagraph; and 

(iv) multiply each intergovernmental transfer sup-
ported payment from subparagraph (C) of this paragraph by the pro-
portion statistic determined in clause (iii) of this subparagraph. The 
resulting product will be the additional allowable allocation for the pay-
ment. 

(E) Rural public and rural public-financed hospitals that 
do not meet the funding requirements of paragraph (2)(C)(iii)(II) of this 
subsection are not eligible for participation on Pass Three. 

(9) Reallocating funds if hospital closes, loses its license 
or eligibility, or files bankruptcy. If a hospital closes, loses its license, 
loses its Medicare or Medicaid eligibility, or files bankruptcy before 
receiving DSH payments for all or a portion of a DSH program year, 
HHSC will determine the hospital's eligibility to receive DSH pay-
ments going forward on a case-by-case basis. In making the deter-
mination, HHSC will consider multiple factors including whether the 
hospital was in compliance with all requirements during the program 
year and whether it can meet the audit requirements described in sub-
section (o) of this section. If HHSC determines that the hospital is not 
eligible to receive DSH payments going forward, HHSC will notify 
the hospital and reallocate that hospital's disproportionate share funds 
going forward among all DSH hospitals in the same category that are 
eligible for additional payments. 

(10) HHSC will give notice of the amounts determined in 
this subsection. 

(11) The sum of the annual payment amounts for state 
owned and non-state owned IMDs are summed and compared to the 
federal IMD limit. If the sum of the annual payment amounts exceeds 
the federal IMD limit, the state owned and non-state owned IMDs are 
reduced on a pro-rata basis so that the sum is equal to the federal IMD 
limit. 

(12) For any DSH program year for which HHSC has cal-
culated the [final] hospital-specific limit described in §355.8066(c)(2) 
of this chapter, HHSC will compare the interim DSH payment amount 
as calculated in subsection (h) of this section to the [final] hospital-spe-
cific limit. 

(A) HHSC will limit the payment amount to the [final] 
hospital-specific limit if the payment amount exceeds the hospital's 
[final] hospital-specific limit. 

(B) HHSC will redistribute dollars made available as a 
result of the capping described in subparagraph (A) of this paragraph to 
providers eligible for additional payments subject to their [final] hos-
pital-specific limits, as described in subsection (l) of this section. 

(i) Hospital located in a federal natural disaster area. A hospi-
tal that is located in a county that is declared a federal natural disaster 
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area and that was participating in the DSH program at the time of the 
natural disaster may request that HHSC determine its DSH qualifica-
tion and interim reimbursement payment amount under this subsection 
for subsequent DSH program years. The following conditions and pro-
cedures will apply to all such requests received by HHSC: 

(1) The hospital must submit its request in writing to HHSC 
with its annual DSH application. 

(2) If HHSC approves the request, HHSC will determine 
the hospital's DSH qualification using the hospital's data from the DSH 
data year prior to the natural disaster. However, HHSC will calculate 
the one percent Medicaid minimum utilization rate, the state payment 
cap [interim hospital-specific limit], and the payment amount using 
data from the DSH data year. The [final] hospital-specific limit will 
be computed based on the actual data for the DSH program year. 

(3) HHSC will notify the hospital of the qualification and 
interim reimbursement. 

(j) HHSC determination of eligibility or qualification. HHSC 
uses the methodology described in §355.8066(e) of this title to verify 
the data and other information used to determine eligibility and quali-
fication under this section. The verification process includes: 

(1) notice to hospitals of the data provided to HHSC by 
Medicaid contractors; and 

(2) an opportunity for hospitals to request HHSC review of 
disputed data and other information the hospital believes is erroneous. 

(k) Disproportionate share funds held in reserve. 

(1) If HHSC has reason to believe that a hospital is not in 
compliance with the conditions of participation listed in subsection (e) 
of this section, HHSC will notify the hospital of possible noncompli-
ance. Upon receipt of such notice, the hospital will have 30 calendar 
days to demonstrate compliance. 

(2) If the hospital demonstrates compliance within 30 cal-
endar days, HHSC will not hold the hospital's DSH payments in re-
serve. 

(3) If the hospital fails to demonstrate compliance within 
30 calendar days, HHSC will notify the hospital that HHSC is holding 
the hospital's DSH payments in reserve. HHSC will release the funds 
corresponding to any period for which a hospital subsequently demon-
strates that it was in compliance. HHSC will not make DSH payments 
for any period in which the hospital is out of compliance with the con-
ditions of participation listed in subsection (e)(1) and (2) of this sec-
tion. HHSC may choose not to make DSH payments for any period in 
which the hospital is out of compliance with the conditions of partici-
pation listed in subsection (e)(3) - (7) of this section. 

(4) If a hospital's DSH payments are being held in reserve 
on the date of the last payment in the DSH program year, and no re-
quest for review is pending under paragraph (5) of this subsection, the 
amount of the payments is not restored to the hospital, but is divided 
proportionately among the hospitals receiving a last payment. 

(5) Hospitals that have DSH payments held in reserve may 
request a review by HHSC. 

(A) The hospital's written request for a review must: 

(i) be sent to HHSC's Director of Hospital Rate 
Analysis, Rate Analysis Department; 

(ii) be received by HHSC within 15 calendar days 
after notification that the hospital's DSH payments are held in reserve; 
and 

(iii) contain specific documentation supporting its 
contention that it is in compliance with the conditions of participation. 

(B) The review is: 

(i) limited to allegations of noncompliance with 
conditions of participation; 

(ii) limited to a review of documentation submitted 
by the hospital or used by HHSC in making its original determination; 
and 

(iii) not conducted as an adversarial hearing. 

(C) HHSC will conduct the review and notify the hos-
pital requesting the review of the results. 

(l) Recovery of DSH funds. Notwithstanding any other provi-
sion of this section, HHSC will recoup any overpayment of DSH funds 
made to a hospital, including an overpayment that results from HHSC 
error or that is identified in an audit. Recovered funds will be redis-
tributed proportionately to DSH hospitals that had the same source of 
the non-federal share of the DSH payment in the program year in which 
the overpayment occurred and that are eligible for additional payments 
for that program year. For example, funds recovered from state-owned 
hospitals will be redistributed first to other state-owned hospitals that 
are eligible for additional payments for that program year. If there are 
no hospitals eligible for additional payments for that program year that 
had the same source of the non-federal share of the recovered funds, 
any remaining funds will be distributed as follows: 

(1) the non-federal share will be returned to the govern-
mental entity that provided it during the program year; 

(2) the federal share will be distributed proportionately 
among all hospitals eligible for additional payments that have a source 
of the non-federal share of the payments; and 

(3) the federal share that does not have a source of non-
federal share will be returned to CMS. 

(m) Failure to provide supporting documentation. HHSC will 
exclude data from DSH calculations under this section if a hospital fails 
to maintain and provide adequate documentation to support that data. 

(n) Voluntary withdrawal from the DSH program. 

(1) HHSC will recoup all DSH payments made during the 
same DSH program year to a hospital that voluntarily terminates its par-
ticipation in the DSH program. HHSC will redistribute the recouped 
funds according to the distribution methodology described in subsec-
tion (l) of this section. 

(2) A hospital that voluntarily terminates from the DSH 
program will be ineligible to receive payments for the next DSH pro-
gram year after the hospital's termination. 

(3) If a hospital does not apply for DSH funding in the DSH 
program year following a DSH program year in which it received DSH 
funding, even though it would have qualified for DSH funding in that 
year, the hospital will be ineligible to receive payments for the next 
DSH program year after the year in which it did not apply. 

(4) The hospital may reapply to receive DSH payments in 
the second DSH program year after the year in which it did not apply. 

(o) Audit process. 

(1) Independent certified audit. HHSC is required by the 
Social Security Act (Act) to annually complete an independent certi-
fied audit of each hospital participating in the DSH program in Texas. 
Audits will comply with all applicable federal law and directives, in-
cluding the Act, the Omnibus Budget and Reconciliation Act of 1993 
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(OBRA '93), the Medicare Prescription Drug, Improvement and Mod-
ernization Act of 2003 (MMA), pertinent federal rules, and any amend-
ments to such provisions. 

(A) Each audit report will contain the verifications set 
forth in 42 CFR §455.304(d). 

(B) The sources of data utilized by HHSC, the hospitals, 
and the independent auditors to complete the DSH audit and report 
include: 

(i) The Medicaid cost report; 

(ii) Medicaid Management Information System 
data; and 

(iii) Hospital financial statements and other au-
ditable hospital accounting records. 

(C) A hospital must provide HHSC or the independent 
auditor with the necessary information in the time specified by HHSC 
or the independent auditor. HHSC or the independent auditor will no-
tify hospitals of the required information and provide a reasonable time 
for each hospital to comply. 

(D) A hospital that fails to provide requested informa-
tion or to otherwise comply with the independent certified audit re-
quirements may be subject to a withholding of Medicaid dispropor-
tionate share payments or other appropriate sanctions. 

(E) HHSC will recoup any overpayment of DSH funds 
made to a hospital that is identified in the independent certified audit 
and will redistribute the recouped funds to DSH providers that are el-
igible for additional payments subject to their [final] hospital-specific 
limits, as described in subsection (l) of this section. 

(F) Review of preliminary audit finding of overpay-
ment. 

(i) Before finalizing the audit, HHSC will notify 
each hospital that has a preliminary audit finding of overpayment. 

(ii) A hospital that disputes the finding or the amount 
of the overpayment may request a review in accordance with the fol-
lowing procedures. 

(I) A request for review must be received by the 
HHSC Rate Analysis Department in writing by regular mail, hand de-
livery or special mail delivery, from the hospital within 30 calendar 
days of the date the hospital receives the notification described in clause 
(i) of this subparagraph. 

(II) The request must allege the specific factual 
or calculation errors the hospital contends the auditors made that, if 
corrected, would change the preliminary audit finding. 

(III) All documentation supporting the request 
for review must accompany the written request for review or the 
request will be denied. 

(IV) The request for review may not dispute the 
federal audit requirements or the audit methodologies. 

(iii) The review is: 

(I) limited to the hospital's allegations of factual 
or calculation errors; 

(II) solely a data review based on documentation 
submitted by the hospital with its request for review or that was used 
by the auditors in making the preliminary finding; and 

(III) not an adversarial hearing. 

(iv) HHSC will submit to the auditors all requests 
for review that meet the procedural requirements described in clause 
(ii) of this subparagraph. 

(I) If the auditors agree that a factual or calcula-
tion error occurred and change the preliminary audit finding, HHSC 
will notify the hospital of the revised finding. 

(II) If the auditors do not agree that a factual or 
calculation error occurred and do not change the preliminary audit find-
ing, HHSC will notify the hospital that the preliminary finding stands 
and will initiate recoupment proceedings as described in this section. 

(2) Additional audits. HHSC may conduct or require addi-
tional audits. 

§355.8066. Hospital-Specific Limit Methodology. 
(a) Introduction. The Texas Health and Human Services Com-

mission (HHSC) uses the methodology described in this section to cal-
culate a hospital-specific limit for each Medicaid hospital participat-
ing in either the Disproportionate Share Hospital (DSH) program, de-
scribed in §355.8065 of this title (relating to Disproportionate Share 
Hospital Reimbursement Methodology), or in the Texas Healthcare 
Transformation and Quality Improvement Program (the waiver), de-
scribed in §355.8201 of this title (relating to Waiver Payments to Hos-
pitals). 

(b) Definitions. 

(1) Adjudicated claim--A hospital claim for payment for a 
covered Medicaid service that is paid or adjusted by HHSC or another 
payor. 

(2) Centers for Medicare and Medicaid Services (CMS)--
The federal agency within the United States Department of Health and 
Human Services responsible for overseeing and directing Medicare and 
Medicaid, or its successor. 

(3) Data year--A 12-month period that is two years before 
the program year from which HHSC will compile data to determine 
DSH or uncompensated-care waiver program qualification and pay-
ment. 

(4) Disproportionate share hospital (DSH)--A hospital 
identified by HHSC that meets the DSH program conditions of partici-
pation and that serves a disproportionate share of Medicaid or indigent 
patients. 

(5) DSH survey--The HHSC data collection tool com-
pleted by each DSH hospital and used by HHSC to calculate the 
state payment cap and [interim and final] hospital-specific limit, as 
described in this section, and to estimate the hospital's DSH payments 
for the program year, as described in §355.8065 of this title. A hospital 
may be required to complete multiple surveys due to different data 
requirements between the state payment cap and [interim and final] 
hospital-specific limit calculations. 

(6) Dually eligible patient--A patient who is simultane-
ously enrolled in Medicare and Medicaid. 

(7) HHSC--The Texas Health and Human Services Com-
mission or its designee. 

(8) Hospital-specific limit--The maximum payment 
amount, as applied to payments made during a prior program year, 
that a hospital may receive in reimbursement for the cost of providing 
Medicaid-allowable services to individuals who are Medicaid-eligi-
ble [Medicaid eligible] or uninsured. The amount is calculated as 
described in subsection (c)(2) of this section using actual cost and 
payment data from that period. The term does not apply to payment for 
costs of providing services to non-Medicaid-eligible individuals who 
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have third-party coverage; costs associated with pharmacies, clinics, 
and physicians; or costs associated with Delivery System Reform 
Incentive Payment projects. The calculation of the hospital-specific 
limit must be consistent with federal law. 

[(A) Interim hospital-specific limit--Applies to pay-
ments that will be made for the program year and is calculated as 
described in subsection (c)(1) of this section using cost and payment 
data from the data year.] 

[(B) Final hospital-specific limit--Applies to payments 
made during a prior program year and is calculated as described in 
subsection (c)(2) of this section using actual cost and payment data 
from that period.] 

(9) Inflation update factor--Cost of living index based on 
the annual CMS Prospective Payment System Hospital Market Basket 
Index. 

(10) Institution for mental diseases (IMD)--A hospital that 
is primarily engaged in providing psychiatric diagnosis, treatment, or 
care of individuals with mental illness, defined in §1905(i) of the Social 
Security Act. 

(11) Medicaid contractor--Fiscal agents and managed care 
organizations with which HHSC contracts to process data related to the 
Medicaid program. 

(12) Medicaid cost-to-charge ratio (inpatient and outpa-
tient)--A Medicaid cost report-derived cost center ratio calculated for 
each ancillary cost center that covers all applicable hospital costs and 
charges relating to inpatient and outpatient care for that cost center. 
This ratio is used in calculating the hospital-specific limit and does 
not distinguish between payor types such as Medicare, Medicaid, or 
private pay. 

(13) Medicaid cost report--Hospital and Hospital Health 
Care Complex Cost Report (Form CMS 2552), also known as the Medi-
care cost report. 

(14) Medicaid hospital--A hospital meeting the qualifica-
tions set forth in §54.1077 of this title (relating to Provider Participa-
tion Requirements) to participate in the Texas Medicaid program. 

(15) Non-DSH survey--The HHSC data collection tool 
completed by non-DSH hospitals and used by HHSC to calculate 
the state payment cap [interim] and [final] hospital-specific limit, as 
described in this section, and to calculate uncompensated care waiver 
payments for the program year, as described in §355.8201 of this 
title. A hospital may be required to complete multiple surveys due to 
different data requirements between the state payment cap [interim] 
and [final] hospital-specific limit calculations. 

(16) Outpatient charges--Amount of gross outpatient 
charges related to the applicable data year and used in the calculation 
of the hospital specific limit. 

(17) Program year--The 12-month period beginning Octo-
ber 1 and ending September 30. The period corresponds to the waiver 
demonstration year. 

(18) Ratio of cost-to-charges. 

(A) Inpatient ratio of cost-to-charges--A ratio that cov-
ers all applicable hospital costs and charges relating to inpatient care. 
This ratio does not distinguish between payer types such as Medicare, 
Medicaid, or private pay. 

(B) Outpatient ratio of cost-to-charges--A ratio that 
covers all applicable hospital costs and charges relating to outpatient 

care. This ratio does not distinguish between payer types such as 
Medicare, Medicaid, or private pay. 

(C) The terms "ratio of cost-to-charges"; "inpatient ra-
tio of cost-to-charges"; and "outpatient ratio of cost-to-charges" are 
only used in the definition of "Medicaid allowable cost" as laid out in 
subsection (b)(11) of this section. 

(19) State payment cap--The maximum payment amount, 
as applied to payments that will be made for the program year, that a 
hospital may receive in reimbursement for the cost of providing Med-
icaid-allowable services to individuals who are Medicaid-eligible or 
uninsured. The amount is calculated as described in subsection (c)(1) 
of this section using interim cost and payment data from the data year. 
The term does not apply to payment for costs of providing services 
to non-Medicaid-eligible individuals who have third-party coverage; 
costs associated with pharmacies, clinics, and physicians; or costs as-
sociated with Delivery System Reform Incentive Payment projects. 

(20) [(19)] The waiver--The Texas Healthcare Transfor-
mation and Quality Improvement Program, a Medicaid demonstration 
waiver under §1115 of the Social Security Act that was approved by 
CMS. Pertinent to this section, the waiver establishes a funding pool 
to assist hospitals with uncompensated-care costs. 

(21) [(20)] Third-party coverage--Creditable insurance 
coverage consistent with the definitions in 45 Code of Federal Regu-
lations (CFR) Parts 144 and 146, or coverage based on a legally liable 
third-party payor. 

(22) [(21)] Total state and local payments--Total amount of 
state and local payments that a hospital received for inpatient care dur-
ing the data year. The term includes payments under state and local 
programs that are funded entirely with state general revenue funds and 
state or local tax funds, such as County Indigent Health Care, Children 
with Special Health Care Needs, and Kidney Health Care. The term 
excludes payment sources that contain federal dollars such as Medic-
aid payments, Children's Health Insurance Program (CHIP) payments 
funded under Title XXI of the Social Security Act, Substance Abuse 
and Mental Health Services Administration, Ryan White Title I, Ryan 
White Title II, Ryan White Title III, and contractual discounts and al-
lowances related to TRICARE, Medicare, and Medicaid. 

(23) [(22)] Uncompensated-care waiver payments--Pay-
ments to hospitals participating in the waiver that are intended to 
defray the uncompensated costs of eligible services provided to 
eligible individuals. 

(24) [(23)] Uninsured cost--The cost to a hospital of pro-
viding inpatient and outpatient hospital services to uninsured patients 
as defined by CMS. 

(c) Calculating a state payment cap and hospital-specific limit. 
Using information from each hospital's DSH or non-DSH survey, 
Medicaid cost report and from HHSC's Medicaid contractors, HHSC 
will determine the hospital's state payment cap [interim hospital-spe-
cific limit] in compliance with paragraph (1) of this subsection. The 
state payment cap [interim hospital-specific limit] will be used for 
both DSH and uncompensated care waiver interim payment determi-
nations. HHSC will determine the hospital's hospital-specific limit 
[Final hospital-specific limits will be determined] in compliance with 
paragraph (2) of this subsection. 

(1) State Payment Cap [Interim Hospital-Specific Limit]. 

(A) Uninsured charges and payments. 

(i) Each hospital will report in its survey its inpatient 
and outpatient charges for services that would be covered by Medic-
aid that were provided to uninsured patients discharged during the data 
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year. In addition to the charges in the previous sentence, for DSH calcu-
lation purposes only, an IMD may report charges for Medicaid-allow-
able services that were provided during the data year to Medicaid-eli-
gible and uninsured patients ages 21 through 64. 

(ii) Each hospital will report in its survey all pay-
ments received during the data year, regardless of when the service was 
provided, for services that would be covered by Medicaid and were pro-
vided to uninsured patients. 

(I) For purposes of this paragraph, a payment re-
ceived is any payment from an uninsured patient or from a third party 
(other than an insurer) on the patient's behalf, including payments re-
ceived for emergency health services furnished to undocumented aliens 
under §1011 of the Medicare Prescription Drug, Improvement, and 
Modernization Act of 2003, Pub. L. No. 108-173, except as described 
in subclause (II) of this clause. 

(II) State and local payments to hospitals for in-
digent care are not included as payments made by or on behalf of unin-
sured patients. 

(B) Medicaid charges and payments. 

(i) HHSC will request from its Medicaid contractors 
the inpatient and outpatient charge and payment data for claims for 
services provided to Medicaid-enrolled individuals that are adjudicated 
during the data year. 

(I) The requested data will include, but is not 
limited to, charges and payments for: 

(-a-) claims associated with the care of dually 
eligible patients, including Medicare charges and payments; 

(-b-) claims or portions of claims that were 
not paid because they exceeded the spell-of-illness limitation; 

(-c-) outpatient claims associated with the 
Women's Health Program; and 

(-d-) claims for which the hospital received 
payment from a third-party payor for a Medicaid-enrolled patient. 

(II) HHSC will exclude charges and payments 
for: 

(-a-) claims for services that do not meet the 
definition of "medical assistance" contained in §1905(a) of the Social 
Security Act. Examples include: 

(-1-) claims for the Children's 
Health Insurance Program; and 

(-2-) inpatient claims associated 
with the Women's Health Program or any successor program; and 

(-b-) claims submitted after the 95-day filing 
deadline. 

(ii) HHSC will request from its Medicaid contrac-
tors the inpatient and outpatient Medicaid cost settlement payment or 
recoupment amounts attributable to the cost report period determined 
in subparagraph (C)(i) of this paragraph. 

(iii) HHSC will notify hospitals following HHSC's 
receipt of the requested data from the Medicaid contractors. A hospi-
tal's right to request a review of data it believes is incorrect or incom-
plete is addressed in subsection (e) of this section. 

(iv) Each hospital will report on the survey the in-
patient and outpatient Medicaid days, charges and payment data for 
out-of-state claims adjudicated during the data year. 

(v) HHSC may apply an adjustment factor to Medic-
aid payment data to more accurately approximate Medicaid payments 

following a rebasing or other change in reimbursement rates under 
other sections of this division. 

(C) Calculation of in-state and out-of-state Medicaid 
and uninsured total costs for the data year. 

(i) Cost report period for data used to calculate cost-
per-day amounts and cost-to-charge ratios. HHSC will use information 
from the Medicaid cost report for the hospital's fiscal year that ends 
during the calendar year that falls two years before the end of the pro-
gram year for the calculations described in clauses (ii)(I) and (iii)(I) of 
this subparagraph. For example, for program year 2013, the cost report 
year is the provider's fiscal year that ends between January 1, 2011, and 
December 31, 2011. 

(I) For hospitals that do not have a full year cost 
report that meets this criteria, a partial year cost report for the hospital's 
fiscal year that ends during the calendar year that falls two years before 
the end of the program year will be used if the cost report covers a 
period greater than or equal to six months in length. 

(II) The partial year cost report will not be pro-
rated. If the provider's cost report that ends during this time period is 
less than six months in length, the most recent full year cost report will 
be used. 

(ii) Determining inpatient routine costs. 

(I) Medicaid inpatient cost per day for routine 
cost centers. Using data from the Medicaid cost report, HHSC will 
divide the allowable inpatient costs by the inpatient days for each rou-
tine cost center to determine a Medicaid inpatient cost per day for each 
routine cost center. 

(II) Inpatient routine cost center cost. For each 
Medicaid payor type and the uninsured, HHSC will multiply the Med-
icaid inpatient cost per day for each routine cost center from subclause 
(I) of this clause times the number of inpatient days for each routine 
cost center from the data year to determine the inpatient routine cost 
for each cost center. 

(III) Total inpatient routine cost. For each Med-
icaid payor type and the uninsured, HHSC will sum the inpatient rou-
tine costs for the various routine cost centers from subclause (II) of this 
clause to determine the total inpatient routine cost. 

(iii) Determining inpatient and outpatient ancillary 
costs. 

(I) Inpatient and outpatient Medicaid cost-to-
charge ratio for ancillary cost centers. Using data from the Medicaid 
cost report, HHSC will divide the allowable ancillary cost by the sum 
of the inpatient and outpatient charges for each ancillary cost center 
to determine a Medicaid cost-to-charge ratio for each ancillary cost 
center. 

(II) Inpatient and outpatient ancillary cost center 
cost. For each Medicaid payor type and the uninsured, HHSC will mul-
tiply the cost-to-charge ratio for each ancillary cost center from sub-
clause (I) of this clause by the ancillary charges for inpatient claims 
and the ancillary charges for outpatient claims from the data year to 
determine the inpatient and outpatient ancillary cost for each cost cen-
ter. 

(III) Total inpatient and outpatient ancillary cost. 
For each Medicaid payor type and the uninsured, HHSC will sum the 
ancillary inpatient and outpatient costs for the various ancillary cost 
centers from subclause (II) of this clause to determine the total ancillary 
cost. 
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(iv) Determining total Medicaid and uninsured cost. 
For each Medicaid payor type and the uninsured, HHSC will sum the 
result of clause (ii)(III) of this subparagraph and the result of clause 
(iii)(III) of this subparagraph plus organ acquisition costs to determine 
the total cost. 

(D) Calculation of the state payment cap [interim hos-
pital-specific limit]. 

(i) Total hospital cost. HHSC will sum the total cost 
by Medicaid payor type and the uninsured from subparagraph (C)(iv) 
of this paragraph to determine the total hospital cost for Medicaid and 
the uninsured. 

(ii) State payment cap [Interim hospital-specific 
limit]. 

(I) HHSC will reduce the total hospital cost un-
der clause (i) of this subparagraph by total payments as follows: 

(-a-) For program periods beginning on or af-
ter October 1, 2019, from all payor sources, including graduate medical 
services and out-of-state payments. 

(-b-) [(-a-)] For program periods beginning 
on or after October 1, 2017, and ending on or before September 30, 
2019, payments for inpatient and outpatient claims, under Title XIX 
of the Social Security Act, including graduate medical services and 
out-of-state payments, and payments on behalf of the uninsured; and 

(-c-) [(-b-)] For program periods beginning 
on or after October 1, 2013 and ending on or before September 30, 
2017, from all payor sources, including graduate medical services and 
out-of-state payments, excluding third-party commercial insurance 
payors for inpatient and outpatient claims. 

(II) HHSC will not reduce the total hospital cost 
under clause (i) of this subparagraph by supplemental payments (in-
cluding upper payment limit payments), or uncompensated-care waiver 
payments for the data year to determine the state payment cap [interim 
hospital-specific limit]. HHSC may reduce the total hospital cost by 
supplemental payments or uncompensated-care waiver payments (ex-
cluding payments associated with pharmacies, clinics, and physicians) 
attributed to the hospital for the program year if necessary to prevent to-
tal interim payments to a hospital for the program year from exceeding 
the state payment cap [interim hospital-specific limit] for that program 
year. 

(E) Inflation adjustment. 

(i) HHSC will trend each hospital's state payment 
cap [interim hospital-specific limit] using the inflation update factor. 

(ii) HHSC will trend each hospital's state payment 
cap [hospital's-specific limit] from the midpoint of the data year to the 
midpoint of the program year. 

(2) Hospital-specific [Final hospital-specific] limit. 

(A) HHSC will calculate the individual components of 
a hospital's [final] hospital-specific limit using the calculation set out in 
paragraph (1)(A) - (D)(ii)(I)(-a-) of this subsection, except that HHSC 
will: 

(i) use information from the hospital's Medicaid cost 
report(s) that cover the program year and from cost settlement payment 
or recoupment amounts attributable to the program year for the calcula-
tions described in paragraphs (1)(C)(ii)(I) and (1)(C)(iii)(I) of this sub-
section. If a hospital has two or more Medicaid cost reports that cover 
the program year, the data from each cost report will be pro-rated based 
on the number of months from each cost report period that fall within 
the program year; 

(ii) include supplemental payments (including 
upper payment limit payments) and uncompensated-care waiver 
payments (excluding payments associated with pharmacies, clinics, 
and physicians) attributable to the hospital for the program year when 
calculating the total payments to be subtracted from total costs as 
described in paragraph (1)(D)(ii)(I)(-a-) of this subsection; 

(iii) use the hospital's actual charges and payments 
for services described in paragraph (1)(A) and (B) of this subsection 
provided to Medicaid-eligible and uninsured patients during the pro-
gram year; and 

(iv) include charges and payments for claims sub-
mitted after the 95-day filing deadline for Medicaid-allowable services 
provided during the program year unless such claims were submitted 
after the Medicare filing deadline. 

(B) For payments to a hospital under the DSH program, 
the [final] hospital-specific limit will be calculated at the time of the 
independent audit conducted under §355.8065(o) of this title. 

(d) Due date for DSH or non-DSH survey. 

(1) HHSC Rate Analysis must receive a hospital's com-
pleted survey no later than 30 calendar days from the date of HHSC's 
written request to the hospital for the completion of the survey, unless 
an extension is granted as described in paragraph (2) of this subsection. 

(2) HHSC Rate Analysis will extend this deadline provided 
that HHSC receives a written request for the extension by email no later 
than 30 calendar days from the date of the request for the completion 
of the survey. 

(3) The extension gives the requester a total of 45 calendar 
days from the date of the written request for completion of the survey. 

(4) If a deadline described in paragraph (1) or (3) of this 
subsection is a weekend day, national holiday, or state holiday, then the 
deadline for submission of the completed survey is the next business 
day. 

(5) HHSC will not accept a survey or request for an ex-
tension that is not received by the stated deadline. A hospital whose 
survey or request for extension is not received by the stated deadline 
will be ineligible for DSH or uncompensated-care waiver payments for 
that program year. 

(e) Verification and right to request a review of data. This sub-
section applies to calculations under this section beginning with calcu-
lations for program year 2014. 

(1) Claim adjudication. Medicaid participating hospitals 
are responsible for resolving disputes regarding adjudication of Medic-
aid claims directly with the appropriate Medicaid contractors as claims 
are adjudicated. The review of data described under paragraph (2) of 
this subsection is not the appropriate venue for resolving disputes re-
garding adjudication of claims. 

(2) Request for review of data. 

(A) HHSC will pre-populate certain fields in the DSH 
or non-DSH survey, including data from its Medicaid contractors. 

(i) A hospital may request that HHSC review any 
data in the hospital's DSH or non-DSH survey that is pre-populated by 
HHSC. 

(ii) A hospital may not request that HHSC review 
self-reported data included in the DSH or non-DSH survey by the hos-
pital. 
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♦ ♦ ♦ 

(B) A hospital must submit via email a written request 
for review and all supporting documentation to HHSC Hospital Rate 
Analysis within 30 days following the distribution of the pre-populated 
DSH or non-DSH survey to the hospital by HHSC. The request must 
allege the specific data omissions or errors that, if corrected, would 
result in a more accurate HSL. 

(3) HHSC's review. 

(A) HHSC will review the data that is the subject of a 
hospital's request. The review is: 

(i) limited to the hospital's allegations that data is in-
complete or incorrect; 

(ii) supported by documentation submitted by the 
hospital or by the Medicaid contractor; 

(iii) solely a data review; and 

(iv) not an adversarial hearing. 

(B) HHSC will notify the hospital of the results of the 
review. 

(i) If changes to the Medicaid data are made as a re-
sult of the review process, HHSC will use the corrected data for the 
HSL calculations described in this section and for other purposes de-
scribed in §355.8065 and §355.8201 of this title. 

(ii) If no changes are made, HHSC will use the Med-
icaid data from the Medicaid contractors. 

(C) HHSC will not consider requests for review submit-
ted after the deadline specified in paragraph (2)(B) of this subsection. 

(D) HHSC will not consider requests for review of the 
following calculations that rely on the Medicaid data and other infor-
mation described in this subsection: 

(i) the state payment cap or hospital-specific limit 
calculated as described in this section; 

(ii) DSH program qualification or payment amounts 
calculated as described in §355.8065 of this title; 

(iii) uncompensated-care payment amounts calcu-
lated as described in §355.8201 of this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904310 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 424-6863 

DIVISION 11. TEXAS HEALTHCARE TRANS-
FORMATION AND QUALITY IMPROVEMENT 
PROGRAM REIMBURSEMENT 
1 TAC §355.8212 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Human Resources Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas; 
and Texas Government Code §531.021(b-1), which establishes 
HHSC as the agency responsible for adopting reasonable 
rules governing the determination of fees, charges, and rates 
for Medicaid payments under Texas Human Resources Code 
Chapter 32. 

The amendments affect Texas Government Code §531.0055, 
Texas Government Code Chapter 531, and Texas Human Re-
sources Code Chapter 32. 

§355.8212. Waiver Payments to Hospitals for Uncompensated Char-
ity Care. 

(a) Introduction. Texas Healthcare Transformation and Qual-
ity Improvement Program §1115(a) Medicaid demonstration waiver 
payments are available under this section to help defray the uncom-
pensated cost of charity care provided by eligible hospitals on or after 
October 1, 2019. Waiver payments to hospitals for uncompensated care 
provided before October 1, 2019, are described in §355.8201 of this di-
vision (relating to Waiver Payments to Hospitals for Uncompensated 
Care). Waiver payments to hospitals must be in compliance with the 
Centers for Medicare & Medicaid Services approved waiver Program 
Funding and Mechanics Protocol, HHSC waiver instructions, and this 
section. 

(b) Definitions. 

(1) Affiliation agreement--An agreement, entered into be-
tween one or more privately-operated hospitals and a governmental en-
tity that does not conflict with federal or state law. HHSC does not pre-
scribe the form of the agreement. 

(2) Allocation amount--The amount of funds approved by 
the Centers for Medicare & Medicaid Services for uncompensated-care 
payments for the demonstration year that is allocated to each uncom-
pensated-care provider pool or individual hospital, as described in sub-
sections (f)(2) and (g)(6) of this section. 

(3) Anchor--The governmental entity identified by HHSC 
as having primary administrative responsibilities on behalf of a Re-
gional Healthcare Partnership (RHP). 

(4) Centers for Medicare & Medicaid Services (CMS)--
The federal agency within the United States Department of Health and 
Human Services responsible for overseeing and directing Medicare and 
Medicaid, or its successor. 

(5) Charity care--Healthcare services provided without 
expectation of reimbursement to uninsured patients who meet the 
provider's charity-care policy. The charity-care policy should adhere 
to the charity-care principles of the Healthcare Financial Management 
Association Principles and Practices Board Statement 15 (December 
2012). Charity care includes full or partial discounts given to unin-
sured patients who meet the provider's financial assistance policy. 
Charity care does not include bad debt, courtesy allowances, or 
discounts given to patients who do not meet the provider's charity-care 
policy or financial assistance policy. 

(6) Data year--A 12-month period that is described in 
§355.8066 of this subchapter (relating to Hospital-Specific Limit 
Methodology) and from which HHSC will compile cost and payment 
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data to determine uncompensated-care payment amounts. This period 
corresponds to the Disproportionate Share Hospital data year. 

(7) Delivery System Reform Incentive Payments (DSRIP)-
-Payments related to the development or implementation of a program 
of activity that supports a hospital's efforts to enhance access to health 
care, the quality of care, and the health of patients and families it serves. 
These payments are not considered patient-care revenue and are not 
offset against the hospital's costs when calculating the hospital-specific 
limit as described in §355.8066 of this subchapter. 

(8) Demonstration year--The 12-month period beginning 
October 1 for which the payments calculated under this section are 
made. This period corresponds to the Disproportionate Share Hospi-
tal (DSH) program year. Demonstration year one corresponded to the 
2012 DSH program year. 

(9) Disproportionate Share Hospital (DSH)--A hospital 
participating in the Texas Medicaid program that serves a dispropor-
tionate share of low-income patients and is eligible for additional 
reimbursement from the DSH fund. 

(10) Governmental entity--A state agency or a political 
subdivision of the state. A governmental entity includes a hospital 
authority, hospital district, city, county, or state entity. 

(11) HHSC--The Texas Health and Human Services Com-
mission or its designee. 

(12) Institution for mental diseases (IMD)--A hospital that 
is primarily engaged in providing psychiatric diagnosis, treatment, or 
care of individuals with mental illness. 

(13) Intergovernmental transfer (IGT)--A transfer of public 
funds from a governmental entity to HHSC. 

(14) Large public hospital--An urban public hospital -
Class one as defined in §355.8065 of this subchapter (relating to 
Disproportionate Share Hospital Reimbursement Methodology). 

(15) Mid-Level Professional--Medical practitioners which 
include the following professions only: 

(A) Certified Registered Nurse Anesthetists; 

(B) Nurse Practitioners; 

(C) Physician Assistants; 

(D) Dentists; 

(E) Certified Nurse Midwives; 

(F) Clinical Social Workers; 

(G) Clinical Psychologists; and 

(H) Optometrists. 

(16) Public funds--Funds derived from taxes, assessments, 
levies, investments, and other public revenues within the sole and un-
restricted control of a governmental entity. Public funds do not include 
gifts, grants, trusts, or donations, the use of which is conditioned on 
supplying a benefit solely to the donor or grantor of the funds. 

(17) Regional Healthcare Partnership (RHP)--A collabora-
tion of interested participants that work collectively to develop and 
submit to the state a regional plan for health care delivery system re-
form. Regional Healthcare Partnerships will support coordinated, ef-
ficient delivery of quality care and a plan for investments in system 
transformation that is driven by the needs of local hospitals, communi-
ties, and populations. 

(18) RHP plan--A multi-year plan within which partici-
pants propose their portion of waiver funding and DSRIP projects. 

(19) Rural hospital--A hospital enrolled as a Medicaid 
provider that is: 

(A) located in a county with 60,000 or fewer persons 
according to the 2010 U.S. Census; or 

(B) designated by Medicare as a Critical Access Hospi-
tal (CAH) or a Sole Community Hospital (SCH); or 

(C) designated by Medicare as a Rural Referral Center 
(RRC); and 

(i) is not located in a Metropolitan Statistical Area 
(MSA), as defined by the U.S. Office of Management and Budget; or 

(ii) is located in an MSA but has 100 or fewer li-
censed beds. 

(20) Service Delivery Area (SDA)--The counties included 
in any HHSC-defined geographic area as applicable to each MCO. 

(21) Uncompensated-care application--A form prescribed 
by HHSC to identify uncompensated costs for Medicaid-enrolled 
providers. 

(22) Uncompensated-care payments--Payments intended 
to defray the uncompensated costs of charity care as defined in 
paragraph (5) of this subsection. 

(23) Uninsured patient--An individual who has no health 
insurance or other source of third-party coverage for the services pro-
vided. The term includes an individual enrolled in Medicaid who re-
ceived services that do not meet the definition of medical assistance in 
section 1905(a) of the Social Security Act (Medicaid services), if such 
inclusion is specified in the hospital's charity-care policy or financial 
assistance policy and the patient meets the hospital's policy criteria. 

(24) Waiver--The Texas Healthcare Transformation and 
Quality Improvement Program Medicaid demonstration waiver under 
§1115 of the Social Security Act. 

(c) Eligibility. A hospital that meets the requirements de-
scribed in this subsection may receive payments under this section. 

(1) Generally. To be eligible for any payment under this 
section: 

(A) a hospital must be enrolled as a Medicaid provider 
in the State of Texas at the beginning of the demonstration year; and 

(B) if it is a hospital not operated by a governmental 
entity, it must have filed with HHSC an affiliation agreement and the 
documents described in clauses (i) and (ii) of this subparagraph. 

(i) The hospital must certify on a form prescribed by 
HHSC: 

(I) that it is a privately-operated hospital; 

(II) that no part of any payment to the hospital 
under this section will be returned or reimbursed to a governmental 
entity with which the hospital affiliates; and 

(III) that no part of any payment to the hospital 
under this section will be used to pay a contingent fee, consulting fee, 
or legal fee associated with the hospital's receipt of the supplemental 
funds. 

(ii) The governmental entity that is party to the af-
filiation agreement must certify on a form prescribed by HHSC: 
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(I) that the governmental entity has not received 
and has no agreement to receive any portion of the payments made to 
any hospital that is party to the agreement; 

(II) that the governmental entity has not entered 
into a contingent fee arrangement related to the governmental entity's 
participation in the waiver program; 

(III) that the governmental entity adopted the 
conditions described in the certification form prescribed by or oth-
erwise approved by HHSC pursuant to a vote of the governmental 
entity's governing body in a public meeting preceded by public notice 
published in accordance with the governmental entity's usual and 
customary practices or the Texas Open Meetings Act, as applicable; 
and 

(IV) that all affiliation agreements, consulting 
agreements, or legal services agreements executed by the governmen-
tal entity related to its participation in this waiver payment program 
are available for public inspection upon request. 

(iii) Submission requirements. 

(I) Initial submissions. The parties must initially 
submit the affiliation agreements and certifications described in this 
subsection to the HHSC Rate Analysis Department on the earlier of 
the following occurrences after the documents are executed: 

(-a-) the date the hospital submits the uncom-
pensated-care application that is further described in paragraph (2) of 
this subsection; or 

(-b-) the new affiliation cut-off date posted on 
HHSC Rate Analysis Departments' website for each payment under this 
section. 

(II) Subsequent submissions. The parties must 
submit revised documentation to HHSC as follows: 

(-a-) When the nature of the affiliation 
changes or parties to the agreement are added or removed, the parties 
must submit the revised affiliation agreement and related hospital and 
governmental entity certifications. 

(-b-) When there are changes in ownership, 
operation, or provider identifiers, the hospital must submit a revised 
hospital certification. 

(-c-) The parties must submit the revised doc-
umentation thirty days before the projected deadline for completing the 
IGT for the first payment under the revised affiliation agreement. The 
projected deadline for completing the IGT is posted on HHSC Rate 
Analysis Department's website for each payment under this section. 

(III) A hospital that submits new or revised doc-
umentation under subclause (I) or (II) of this clause must notify the 
Anchor of the RHP in which the hospital participates. 

(IV) The certification forms must not be modified 
except for those changes approved by HHSC prior to submission. 

(-a-) Within 10 business days of HHSC Rate 
Analysis Department receiving a request for approval of proposed 
modifications, HHSC will approve, reject, or suggest changes to the 
proposed certification forms. 

(-b-) A request for HHSC approval of pro-
posed modifications to the certification forms will not delay the sub-
mission deadlines established in this clause. 

(V) A hospital that fails to submit the required 
documentation in compliance with this subparagraph is not eligible to 
receive a payment under this section. 

(2) Uncompensated-care payments. For a hospital to be 
eligible to receive uncompensated-care payments, in addition to the 
requirements in paragraph (1) of this subsection, the hospital must: 

(A) submit to HHSC an uncompensated-care applica-
tion for the demonstration year, as is more fully described in subsection 
(g)(1) of this section, by the deadline specified by HHSC; and 

(B) submit to HHSC documentation of: 

(i) its participation in an RHP; or 

(ii) approval from CMS of its eligibility for uncom-
pensated-care payments without participation in an RHP. 

(3) Changes that may affect eligibility for uncompensated-
care payments. 

(A) If a hospital closes, loses its license, loses its Medi-
care or Medicaid eligibility, withdraws from participation in an RHP, 
or files bankruptcy before receiving all or a portion of the uncom-
pensated-care payments for a demonstration year, HHSC will deter-
mine the hospital's eligibility to receive payments going forward on a 
case-by-case basis. In making the determination, HHSC will consider 
multiple factors including whether the hospital was in compliance with 
all requirements during the demonstration year and whether it can sat-
isfy the requirement to cooperate in the reconciliation process as de-
scribed in subsection (i) of this section. 

(B) A hospital must notify HHSC Rate Analysis De-
partment in writing within 30 days of the filing of bankruptcy or of 
changes in ownership, operation, licensure, Medicare or Medicaid en-
rollment, or affiliation that may affect the hospital's continued eligibil-
ity for payments under this section. 

(d) Source of funding. The non-federal share of funding for 
payments under this section is limited to public funds from govern-
mental entities. Prior to processing uncompensated-care payments for 
the final payment period within a waiver demonstration year for any 
uncompensated-care pool or sub-pool described in subsection (f)(2) of 
this section, HHSC will survey the governmental entities that provide 
public funds for the hospitals in that pool or sub-pool to determine 
the amount of funding available to support payments from that pool 
or sub-pool. 

(e) Payment frequency. HHSC will distribute waiver pay-
ments on a schedule to be determined by HHSC and posted on HHSC's 
website. 

(f) Funding limitations. 

(1) Payments made under this section are limited by the 
maximum aggregate amount of funds allocated to the provider's un-
compensated-care pool for the demonstration year. If payments for 
uncompensated care for an uncompensated-care pool attributable to a 
demonstration year are expected to exceed the aggregate amount of 
funds allocated to that pool by HHSC for that demonstration year, 
HHSC will reduce payments to providers in the pool as described in 
subsection (g)(6) of this section. 

(2) HHSC will establish the following uncompen-
sated-care pools: a state-owned hospital pool, a non-state-owned 
hospital pool, a physician group practice pool, a governmental ambu-
lance provider pool, and a publicly owned dental provider pool. 

(A) The state-owned hospital pool. 

(i) The state-owned hospital pool funds uncompen-
sated-care payments to state-owned teaching hospitals, state-owned 
IMDs, and the Texas Center for Infectious Disease. 
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(ii) HHSC will determine the allocation for this pool 
at an amount less than or equal to the total annual maximum uncom-
pensated-care payment amount for these hospitals as calculated in sub-
section (g)(2) of this section. 

(B) Non-state-owned provider pools. HHSC will allo-
cate the remaining available uncompensated-care funds, if any, among 
the non-state-owned provider pools as described in this subparagraph. 
The remaining available uncompensated-care funds equal the amount 
of funds approved by CMS for uncompensated-care payments for the 
demonstration year less the sum of funds allocated to the state-owned 
hospital pool under subparagraph (A) of this paragraph. HHSC will 
allocate the funds among non-state-owned provider pools based on the 
following amounts. 

(i) For the physician group practice pool, the gov-
ernmental ambulance provider pool, and the publicly owned dental 
provider pool: 

(I) for demonstration year nine, an amount to 
equal the percentage of the applicable total uncompensated-care pool 
amount paid to each group in demonstration year six; and 

(II) for demonstration years ten and after, an 
amount to equal a percentage determined by HHSC annually based 
on factors including the amount of reported charity-care costs for the 
previous demonstration year and the ratio of reported charity-care 
costs to hospitals' charity-care costs. 

(ii) For the non-state-owned hospital pool, all of the 
remaining funds after the allocations described in clause (i) of this 
subparagraph. HHSC will further allocate the funds in the non-state-
owned hospital pool among all hospitals in the pool and create non-
state-owned hospital sub-pools as follows: 

(I) calculate a revised maximum payment 
amount for each non-state-owned hospital as described in subsection 
(g)(6) of this section and allocate that amount to the hospital; and 

(II) group all non-state-owned hospitals into sub-
pools based on their geographic location within one of the state's Med-
icaid service delivery areas (SDAs), as described in subsection (g)(7) 
of this section. 

(3) Payments made under this section are limited by the 
availability of funds identified in subsection (d) of this section and 
timely received by HHSC. If sufficient funds are not available for all 
payments for which the providers in each pool or sub-pool are eligible, 
HHSC will reduce payments as described in subsection (h)(2) of this 
section. 

(4) If for any reason funds allocated to a provider pool or to 
individual providers within a sub-pool are not paid to providers in that 
pool or sub-pool for the demonstration year, the funds will be redis-
tributed to other provider pools based on each pool's pro-rata share of 
remaining uncompensated costs for the same demonstration year. The 
redistribution will occur when the reconciliation for that demonstration 
year is performed. 

(g) Uncompensated-care payment amount. 

(1) Application. 

(A) Cost and payment data reported by a hospital in the 
uncompensated-care application is used to calculate the annual maxi-
mum uncompensated-care payment amount for the applicable demon-
stration year, as described in paragraph (2) of this subsection. 

(B) Unless otherwise instructed in the application, a 
hospital must base the cost and payment data reported in the applica-
tion on its applicable as-filed CMS 2552 Cost Report(s) For Electronic 

Filing Of Hospitals corresponding to the data year and must comply 
with the application instructions or other guidance issued by HHSC. 

(i) When the application requests data or informa-
tion outside of the as-filed cost report(s), a hospital must provide all 
requested documentation to support the reported data or information. 

(ii) For a new hospital, the cost and payment data pe-
riod may differ from the data year, resulting in the eligible uncompen-
sated costs based only on services provided after the hospital's Med-
icaid enrollment date. HHSC will determine the data period in such 
situations. 

(2) Calculation. 

(A) A hospital's annual maximum uncompensated-care 
payment amount is the sum of the components described in clauses (i) 
- (iv) of this subparagraph. 

(i) The hospital's inpatient and outpatient charity-
care costs pre-populated in or reported on the uncompensated-care ap-
plication, as described in paragraph (3) of this subsection, reduced by 
interim DSH payments for the same program period, if any, that reim-
burse the hospital for the same costs. To identify DSH payments that 
reimburse the hospital for the same costs, HHSC will: 

(I) Use self-reported information on the applica-
tion to identify charges that can be claimed by the hospital in both DSH 
and UC and convert the charges to cost; 

(II) Calculate a DSH-only uninsured shortfall by 
reducing the hospital's total uninsured costs, calculated as described 
in §355.8066 of this chapter, by the result from subclause (I) of this 
clause; 

(III) Reduce the interim DSH payment amount 
by the sum of: 

(-a-) the DSH-only uninsured shortfall calcu-
lated as described in subclause (II) of this clause; and 

(-b-) the hospital's Medicaid shortfall, calcu-
lated as described in §355.8066 of this chapter. 

(ii) Other eligible costs for the data year, as de-
scribed in paragraph (4) of this subsection; 

(iii) Cost and payment adjustments, if any, as de-
scribed in paragraph (5) of this subsection; and 

(iv) For each large public hospital, the amount trans-
ferred to HHSC by that hospital's affiliated governmental entity to sup-
port DSH payments to that hospital and private hospitals for the same 
demonstration year. 

(B) A hospital also participating in the DSH program 
cannot receive total uncompensated-care payments under this section 
(related to inpatient and outpatient hospital services provided to unin-
sured charity-care individuals) and DSH payments that exceed the hos-
pital's total eligible uncompensated costs. For purposes of this require-
ment, "total eligible uncompensated costs" means the hospital's DSH 
hospital-specific limit (HSL) plus the unreimbursed costs of non-cov-
ered inpatient and outpatient services provided to uninsured charity-
care patients. 

(3) Hospital charity-care costs. 

(A) For each hospital required by Medicare to submit 
schedule S-10 of the CMS 2552-10 cost report, HHSC will pre-popu-
late the uncompensated-care application described in paragraph (1) of 
this subsection with the uninsured charity-care charges reported by the 
hospital on schedule S-10 for the hospital's cost reporting period end-
ing in the calendar year two years before the demonstration year. For 
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example, for demonstration year 9, which coincides with federal fiscal 
year 2020, HHSC will use data from the hospital's cost reporting period 
ending in calendar year 2018. 

(B) For each hospital not required by Medicare to sub-
mit schedule S-10 of the CMS 2552-10 cost report, the hospital must 
report its hospital charity-care charges for services provided to unin-
sured patients for the hospital's cost reporting period ending in the cal-
endar year two years before the demonstration year on the uncompen-
sated-care application described in paragraph (1) of this subsection. 

(i) The instructions for reporting eligible char-
ity-care costs in the application will be consistent with instructions 
contained in schedule S-10. 

(ii) An IMD may not report charity-care charges for 
services provided during the data year to patients aged 21 through 64. 

(4) Other eligible costs. 

(A) In addition to inpatient and outpatient charity-care 
costs, a hospital may also claim reimbursement under this section for 
uncompensated charity care, as specified in the uncompensated-care 
application, that is related to the following services provided to unin-
sured patients who meet the hospital's charity-care policy: 

(i) direct patient-care services of physicians and 
mid-level professionals; and 

(ii) certain pharmacy services. 

(B) A payment under this section for the costs described 
in subparagraph (A) of this paragraph are not considered inpatient or 
outpatient Medicaid payments for the purpose of the DSH audit de-
scribed in §355.8065 of this subchapter. 

(5) Adjustments. When submitting the uncompen-
sated-care application, a hospital may request that cost and payment 
data from the data year be adjusted to reflect increases or decreases in 
costs resulting from changes in operations or circumstances. 

(A) A hospital: 

(i) may request that costs not reflected on the as-filed 
cost report, but which would be incurred for the demonstration year, be 
included when calculating payment amounts; and 

(ii) may request that costs reflected on the as-filed 
cost report, but which would not be incurred for the demonstration year, 
be excluded when calculating payment amounts. 

(B) Documentation supporting the request must accom-
pany the application, and provide sufficient information for HHSC to 
verify the link between the changes to the hospital's operations or cir-
cumstances and the specified numbers used to calculate the amount of 
the adjustment. 

(i) Such supporting documentation must include: 

(I) a detailed description of the specific changes 
to the hospital's operations or circumstances; 

(II) verifiable information from the hospital's 
general ledger, financial statements, patient accounting records or 
other relevant sources that support the numbers used to calculate the 
adjustment; and 

(III) if applicable, a copy of any relevant con-
tracts, financial assistance policies or other policies/procedures that 
verify the change to the hospital's operations or circumstances. 

(ii) HHSC will deny a request if it cannot verify that 
costs not reflected on the as-filed cost report will be incurred for the 
demonstration year. 

(C) Notwithstanding the availability of adjustments im-
pacting the cost and payment data described in this section, no adjust-
ments to the state payment cap [interim hospital-specific limit] will be 
considered for purposes of Medicaid DSH payment calculations de-
scribed in §355.8065 of this subchapter. 

(6) Reduction to stay within uncompensated-care pool al-
location amounts. Prior to processing uncompensated-care payments 
for any payment period within a waiver demonstration year for any un-
compensated-care pool described in subsection (f)(2) of this section, 
HHSC will determine if such a payment would cause total uncompen-
sated-care payments for the demonstration year for the pool to exceed 
the allocation amount for the pool and will reduce the maximum un-
compensated-care payment amounts providers in the pool are eligible 
to receive for that period as required to remain within the pool alloca-
tion amount. 

(A) Calculations in this paragraph will be applied to 
each of the uncompensated-care pools separately. 

(B) HHSC will calculate the following data points: 

(i) For each provider, prior period payments to equal 
prior period uncompensated-care payments for the demonstration year. 

(ii) For each provider, a maximum uncompensated-
care payment for the payment period to equal the sum of: 

(I) the portion of the annual maximum un-
compensated-care payment amount calculated for that provider (as 
described in this section and the sections referenced in subsection 
(f)(2)(B) of this section) that is attributable to the payment period; and 

(II) the difference, if any, between the portions of 
the annual maximum uncompensated-care payment amounts attribut-
able to prior periods and the prior period payments calculated in clause 
(i) of this subparagraph. 

(iii) The cumulative maximum payment amount to 
equal the sum of prior period payments from clause (i) of this subpara-
graph and the maximum uncompensated-care payment for the payment 
period from clause (ii) of this subparagraph for all members of the pool 
combined. 

(iv) A pool-wide total maximum uncompen-
sated-care payment for the demonstration year to equal the sum of 
all pool members' annual maximum uncompensated-care payment 
amounts for the demonstration year from paragraph (2) of this subsec-
tion. 

(v) A pool-wide ratio calculated as the pool allo-
cation amount from subsection (f)(2) of this section divided by the 
pool-wide total maximum uncompensated-care payment amount for 
the demonstration year from clause (iv) of this subparagraph. 

(C) If the cumulative maximum payment amount for 
the pool from subparagraph (B)(iii) of this paragraph is less than the 
allocation amount for the pool, each provider in the pool is eligible 
to receive its maximum uncompensated-care payment for the payment 
period from subparagraph (B)(ii) of this paragraph without any reduc-
tion to remain within the pool allocation amount. 

(D) If the cumulative maximum payment amount for 
the pool from subparagraph (B)(iii) of this paragraph is more than the 
allocation amount for the pool, HHSC will calculate a revised max-
imum uncompensated-care payment for the payment period for each 
provider in the pool as follows: 
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(i) The physician group practice pool, the gov-
ernmental ambulance provider pool, and the publicly owned dental 
provider pool. HHSC will calculate a capped payment amount equal to 
the product of each provider's annual maximum uncompensated-care 
payment amount for the demonstration year from paragraph (2) of this 
subsection and the pool-wide ratio calculated in subparagraph (B)(v) 
of this paragraph. 

(ii) The non-state-owned hospital pool. 

(I) For rural hospitals, HHSC will: 
(-a-) sum the annual maximum uncompen-

sated-care payment amounts from paragraph (2) of this subsection for 
all rural hospitals in the pool; 

(-b-) in demonstration year: 

(-1-) nine, set aside for rural hospi-
tals the amount calculated in item (-a-) of this subclause; or 

(-2-) ten and after, set aside for ru-
ral hospitals the lesser of the amount calculated in item (-a-) of this 
subclause or the amount set aside for rural hospitals in demonstration 
year nine; 

(-c-) calculate a ratio to equal the rural hospi-
tal set-aside amount from item (-b-) of this subclause divided by the 
total annual maximum uncompensated-care payment amount for rural 
hospitals from item (-a-) of this subclause; and 

(-d-) calculate a capped payment amount 
equal to the product of each rural hospital's annual maximum un-
compensated-care payment amount for the demonstration year from 
paragraph (2) of this subsection and the ratio calculated in item (-c-) 
of this subclause. 

(II) For non-rural hospitals, HHSC will: 
(-a-) sum the annual maximum uncompen-

sated-care payment amounts from paragraph (2) of this subsection for 
all non-rural hospitals in the pool; 

(-b-) calculate an amount to equal the differ-
ence between the pool allocation amount from subsection (f)(2) of this 
section and the set-aside amount from subclause (I)(-b-) of this clause; 

(-c-) calculate a ratio to equal the result from 
item (-b-) of this subclause divided by the total annual maximum un-
compensated-care payment amount for non-rural hospitals from item 
(-a-) of this subclause; and 

(-d-) calculate a capped payment amount 
equal to the product of each non-rural hospital's annual maximum 
uncompensated-care payment amount for the demonstration year from 
paragraph (2) of this subsection and the ratio calculated in item (-c-) 
of this subclause. 

(III) The revised maximum uncompensated-care 
payment for the payment period equals the lesser of: 

(-a-) the maximum uncompensated-care pay-
ment for the payment period from subparagraph (B)(ii) of this para-
graph; or 

(-b-) the difference between the capped pay-
ment amount from subclause (I) or (II) of this clause and the prior pe-
riod payments from subparagraph (B)(i) of this paragraph. 

(IV) HHSC will allocate to each non-state-
owned hospital the revised maximum uncompensated-care payment 
amount from subclause (III) of this clause. 

(7) Non-state-owned hospital SDA sub-pools. After 
HHSC completes the calculations described in paragraph (6) of this 
subsection, HHSC will place each non-state-owned hospital into a 
sub-pool based on the hospital's geographic location in a designated 

Medicaid SDA for purposes of the calculations described in subsection 
(h) of this section. 

(8) Prohibition on duplication of costs. Eligible uncom-
pensated-care costs cannot be reported on multiple uncompensated-
care applications, including uncompensated-care applications for other 
programs. Reporting on multiple uncompensated-care applications is 
duplication of costs. 

(9) Advance payments. 

(A) In a demonstration year in which uncompensated-
care payments will be delayed pending data submission or for other 
reasons, HHSC may make advance payments to hospitals that meet the 
eligibility requirements described in subsection (c)(2) of this section 
and submitted an acceptable uncompensated-care application for the 
preceding demonstration year from which HHSC calculated an annual 
maximum uncompensated-care payment amount for that year. 

(B) The amount of the advance payments will: 

(i) in demonstration year nine, be based on unin-
sured charity-care costs reported by the hospital on schedule S-10 of 
the CMS 2552-10 cost report used for purposes of sizing the UC pool, 
or on documentation submitted for that purpose by each hospital not 
required to submit schedule S-10 with their cost report; and 

(ii) in demonstration years ten and after, be a per-
centage, to be determined by HHSC, of the annual maximum uncom-
pensated-care payment amount calculated by HHSC for the preceding 
demonstration year. 

(C) Advance payments are considered to be prior period 
payments as described in paragraph (6)(B)(i) of this subsection. 

(D) A hospital that did not submit an acceptable uncom-
pensated-care application for the preceding demonstration year is not 
eligible for an advance payment. 

(E) If a partial year uncompensated-care application 
was used to determine the preceding demonstration year's payments, 
data from that application may be annualized for use in computation 
of an advance payment amount. 

(h) Payment methodology. 

(1) Notice. Prior to making any payment described in sub-
section (g) of this section, HHSC will give notice of the following in-
formation: 

(A) the payment amount for each hospital in a pool or 
sub-pool for the payment period (based on whether the payment is 
made quarterly, semi-annually, or annually); 

(B) the maximum IGT amount necessary for hospitals 
in a pool or sub-pool to receive the amounts described in subparagraph 
(A) of this paragraph; and 

(C) the deadline for completing the IGT. 

(2) Payment amount. The amount of the payment to hos-
pitals in each pool or sub-pool will be determined based on the amount 
of funds transferred by the affiliated governmental entities as follows: 

(A) If the governmental entities transfer the maximum 
amount referenced in paragraph (1) of this subsection, the hospitals in 
the pool or sub-pool will receive the full payment amount calculated 
for that payment period. 

(B) If the governmental entities do not transfer the 
maximum amount referenced in paragraph (1) of this subsection, each 
hospital in the pool or sub-pool will receive a portion of its payment 
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amount for that period, based on the hospital's percentage of the total 
payment amounts for all hospitals in the pool or sub-pool. 

(3) Final payment opportunity. Within payments described 
in this section, governmental entities that do not transfer the maxi-
mum IGT amount described in paragraph (1) of this subsection during 
a demonstration year will be allowed to fund the remaining payments 
to hospitals in the pool or sub-pool at the time of the final payment for 
that demonstration year. The IGT will be applied in the following or-
der: 

(A) to the final payments up to the maximum amount; 
and 

(B) to remaining balances for prior payment periods in 
the demonstration year. 

(i) Reconciliation. HHSC will reconcile actual costs incurred 
by the hospital for the demonstration year with uncompensated-care 
payments, if any, made to the hospital for the same period: 

(1) If a hospital received payments in excess of its actual 
costs, the overpaid amount will be recouped from the hospital, as de-
scribed in subsection (j) of this section. 

(2) If a hospital received payments less than its actual costs, 
and if HHSC has available waiver funding for the demonstration year in 
which the costs were accrued, the hospital may receive reimbursement 
for some or all of those actual documented unreimbursed costs. 

(3) Each hospital that received an uncompensated-care 
payment during a demonstration year must cooperate in the reconcili-
ation process by reporting its actual costs and payments for that period 
on the form provided by HHSC for that purpose, even if the hospital 
closed or withdrew from participation in the uncompensated-care 
program. If a hospital fails to cooperate in the reconciliation process, 
HHSC may recoup the full amount of uncompensated-care payments 
to the hospital for the period at issue. 

(j) Recoupment. 

(1) In the event of an overpayment identified by HHSC or 
a disallowance by CMS of federal financial participation related to a 
hospital's receipt or use of payments under this section, HHSC may 
recoup an amount equivalent to the amount of the overpayment or dis-
allowance. The non-federal share of any funds recouped from the hos-
pital will be returned to the entity that owns or is affiliated with the 
hospital. 

(2) Payments under this section may be subject to adjust-
ment for payments made in error, including, without limitation, adjust-
ments under §371.1711 of this title (relating to Recoupment of Over-
payments and Debts), 42 CFR Part 455, and Chapter 403 of the Texas 
Government Code. HHSC may recoup an amount equivalent to any 
such adjustment. 

(3) HHSC may recoup from any current or future Medicaid 
payments as follows: 

(A) HHSC will recoup from the hospital against which 
any overpayment was made or disallowance was directed. 

(B) If, within 30 days of the hospital's receipt of 
HHSC's written notice of recoupment, the hospital has not paid the 
full amount of the recoupment or entered into a written agreement 
with HHSC to do so, HHSC may withhold any or all future Medicaid 
payments from the hospital until HHSC has recovered an amount 
equal to the amount overpaid or disallowed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904311 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 424-6863 

♦ ♦ ♦ 
TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 30. COMMUNITY DEVELOPMENT 
SUBCHAPTER A. TEXAS COMMUNITY 
DEVELOPMENT BLOCK GRANT PROGRAM 
The Texas Department of Agriculture (Department) proposes 
amendments to Title 4, Part 1, Chapter 30, Subchapter A, 
Division 1, §30.3, relating to Program Overview; the repeal of 
Subchapter A, Division 3, §30.60, relating to the Disaster Relief 
Fund, and §30.61, relating to the Urgent Need Fund; and new 
Subchapter A, Division 3, §30.60, relating to the State Urgent 
Need Fund. The proposal repeals two funding categories in the 
Texas Community Development Block Grant (TxCDBG) pro-
gram no longer administered by the Department and includes 
rules for a new category of funding that will be administered by 
the Department. 

Sections 30.60 and 30.61 are proposed for repeal to remove 
rules relating to the Disaster Relief Fund and the Urgent Need 
Fund, two funding categories in the TxCDBG program which are 
no longer administered by the Department. New §30.60 adds 
rules related to the State Urgent Need Fund, which replaces the 
former disaster relief fund category. The proposed rules are re-
lated to the State Urgent Need Fund application cycle, eligibility 
requirements, and selection procedures. Amendments to §30.3 
reflect the changes made as a result of the proposed repeal and 
new rules. 

Suzanne Barnard, Director for CDBG Programs, has determined 
that for the first five years the proposal is in effect, there will be 
no adverse fiscal implications for state or local governments as 
a result of the proposal. 

Ms. Barnard has also determined that for each year of the first 
five years the proposal is in effect, the public benefit anticipated 
as a result of administering the rules will be a more streamlined 
process to improve and increase access to emergency funding 
for local communities in need. There will be no adverse eco-
nomic effect on micro-businesses, small businesses or individu-
als as a result of the proposal. There will be no adverse impact 
to rural communities. 

Ms. Barnard has provided the following information related to 
the government growth impact statement, as required pursuant 
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♦ ♦ ♦ 

to Texas Government Code, §2001.0221. During the first five 
years the proposal is in effect: 

(1) no new or current government programs will be created or 
eliminated; 

(2) no employee positions will be created or eliminated; 

(3) there will be no increase or decrease in future legislative ap-
propriations to the Department; 

(4) there will be no increase or decrease in fees paid to the De-
partment; 

(5) there will be a repeal of existing regulations and new regula-
tions will be created by the proposal; 

(6) there will be no increase or decrease to the number of in-
dividuals subject to the proposal, as communities must comply 
with CDBG program rules and eligibility requirements in order to 
receive funding from the various TxCDBG programs; and 

(7) the proposal is not anticipated to have an adverse effect on 
the Texas economy. 

Written comments on the proposal may be submitted to Suzanne 
Barnard, Director for CDBG Programs, Texas Department of 
Agriculture, P.O. Box 12847, Austin, Texas 78711, or by email 
to RuleComments@TexasAgriculture.gov. Comments must be 
received no later than 5:00 p.m. on December 30, 2019. 

DIVISION 1. GENERAL PROVISIONS 
4 TAC §30.3 

The proposal is made under Texas Government Code §487.051, 
which designates the Department as the agency to administer 
the federal community development block grant non-entitlement 
program, and §487.052, which provides authority for the Depart-
ment to adopt rules as necessary to implement Chapter 487. 

The code affected by the proposal is Texas Government Code, 
Chapter 487. 

§30.3. Program Overview. 

(a) Fund categories. TxCDBG Program assistance is available 
through the following seven fund categories. 

(1) - (4) (No change.) 

(5) State Urgent Need (SUN) Fund is available for assis-
tance and recovery following a disaster situation. 

[(5) Disaster Relief/Urgent Needs Fund is available for as-
sistance and recovery following a disaster situation or for qualifying 
urgent infrastructure needs. This fund is divided into two programs:] 

[(A) Disaster Relief (DR) Fund provides assistance for 
eligible activities to address emergency situations where an official 
state or federal disaster declaration has been issued; and] 

[(B) Urgent Need (UN) Fund provides assistance for el-
igible activities that will restore water or sewer infrastructure whose 
sudden failure has resulted in death, illness, injury or pose an immi-
nent threat to life or health within the affected jurisdiction.] 

(6) - (7) (No change.) 

(b) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904328 
Tim Kleinschmidt 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 463-7476 

DIVISION 3. ADMINISTRATION OF 
PROGRAM FUNDS 
4 TAC §30.60, §30.61 

The proposal is made under Texas Government Code §487.051, 
which provides the Department authority to administer the state's 
community development block grant non-entitlement program, 
and §487.052, which provides authority for the Department to 
adopt rules as necessary to implement Chapter 487. 

The code affected by the proposal is Texas Government Code, 
Chapter 487. 

§30.60. Disaster Relief (DR) Fund. 
§30.61. Urgent Need (UN) Fund. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904329 
Tim Kleinschmidt 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 463-7476 

♦ ♦ ♦ 
4 TAC §30.60 

The proposal is made under Texas Government Code §487.051, 
which provides the Department authority to administer the state's 
community development block grant non-entitlement program, 
and §487.052, which provides authority for the Department to 
adopt rules as necessary to implement Chapter 487. 

The code affected by the proposal is Texas Government Code, 
Chapter 487. 

§30.60. State Urgent Need (SUN) Fund. 
(a) Application cycle. Applications are accepted on an 

as-needed basis throughout a program year to support relief efforts 
and activities related to addressing a natural disaster in which a state 
disaster declaration has been issued. 

(b) Eligibility determination. 

(1) To be eligible to apply, a community must be named in: 

(A) a Governor's proclamation of disaster; or 

(B) a request by the Governor's designee for state agen-
cies to assist the community in responding to the event. 
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(2) Disaster events which have received a Presidential dec-
laration of disaster, or for which the Governor's Request for Presidential 
Disaster Declaration has been submitted and is pending, are not eligi-
ble for SUN funding. 

(3) For drought-related disaster events, the community 
must also have reported to the Texas Commission on Environmental 
Quality that inadequate water is available, as described in the applica-
tion guide. 

(c) Eligible activities. Eligible SUN activities include repair, 
replacement, rehabilitation, or improvement of public infrastructure. 

(1) SUN funded activities must address damage caused by 
the disaster event or resolve an issue that is a direct result of the disaster 
event. 

(2) SUN funded activities must make permanent improve-
ments and not be temporary in nature. 

(3) Mitigation measures such as elevating critical equip-
ment or installing generators to avoid future damage are not eligible 
as the primary SUN funded project but may be included to further im-
prove an otherwise eligible project. 

funding. 
(4) Redundant or backup systems are not eligible for SUN 

(5) Activities to address privately-owned water and waste-
water systems may be considered if matching funds are included in the 
application. 

(d) Selection procedures. To qualify for the SUN Fund, a com-
munity must meet the following criteria. Detailed selection factors, and 
other eligibility and project requirements are available in the applica-
tion guideline. 

(1) The situation addressed by the community must be both 
unanticipated and beyond the community's control. 

(2) The problem being addressed must be of recent origin. 
This means that the application for assistance must be submitted to the 
department no later than six months from the date of the state issued 
disaster declaration listing the community's jurisdiction. 

(3) The community must demonstrate that adequate local 
funds are not available, i.e., the community has less than six months 
of unencumbered general operations funds available in its balance as 
evidenced by the last available audit required by state statute, or funds 
from other state or federal sources are not available to completely ad-
dress the problem. 

(4) The department may consider whether funds under an 
existing TxCDBG contract are available to be reallocated to address 
the situation. 

(5) The department may determine that a community with 
a history of unsatisfactory performance and/or management capacity 
on previous TxCDBG contracts may still be eligible for funding under 
the SUN Fund; however, the contract administrator for the SUN Fund 
grant must be approved by the department. 

(e) Award limits. A community may not apply for or receive 
more than one SUN Fund grant award to address a single disaster sit-
uation. 

(1) Activities that benefit a utility system must include all 
beneficiaries of the system, unless a specific target area is identified 
based on the proposed improvements. 

(2) The department will not consider multiple applications 
from different applicants that benefit substantially the same project 
area. 

(3) Applications that address natural disaster events across 
multiple jurisdictions may be eligible for larger grant amounts as de-
scribed in the application guide. 

(f) Funding priorities. 

(1) The department will prioritize applications for safe 
drinking water over other eligible activities. 

(2) The department may also prioritize the use of SUN 
funds for other activities by announcing the priority on the depart-
ment's website and/or the application guide. 

(g) Funded projects. Due to the urgent nature of projects, ac-
tivities funded under the SUN Fund must be completed within eighteen 
months from the start date of the contract agreement. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904331 
Tim Kleinschmidt 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 463-7476 

♦ ♦ ♦ 
TITLE 16. ECONOMIC REGULATION 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
The Public Utility Commission of Texas (commission) proposes 
amendments to §25.5, relating to definitions; §25.130, relating 
to advanced metering; and §25.133, relating to non-standard 
metering service. The amendments to §25.130 and §25.133 
conform the rules to Senate Bill 1145, 85th Legislature, Regular 
Session, which amended Public Utility Regulatory Act (PURA) 
§39.452, and to the following bills from the 86th Legislature, Reg-
ular Session: House Bill 853, which amended PURA §39.5521, 
House Bill 986, which amended PURA §39.402, and House Bill 
1595, which amended PURA §39.5021. These bills encourage 
deployment of advanced metering and meter information net-
works by extending the applicability of PURA §39.107(h) and (k) 
to electric utilities providing service in areas outside the Electric 
Reliability Council of Texas (ERCOT). 

The amendments also remove the requirement for an electric 
utility to offer the home area network (HAN) feature due to lim-
ited customer interest and set minimum capabilities for on-de-
mand reads of a customer's advanced meter. In addition, the 
amendments clarify and define rule language; remove rule lan-
guage relating to an electric utility's limitation of liability because 
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these provisions are addressed in the electric utility's tariff; and 
remove obsolete and other unnecessary rule language. 

Growth Impact Statement 

The agency provides the following governmental growth impact 
statement for the proposed rules, as required by Texas Govern-
ment Code §2001.0221. The agency has determined that for 
each year of the first five years that the proposed amendments 
are in effect, the following statements will apply: 

(1) the proposed amendments will not create a government pro-
gram and will not eliminate a government program; 

(2) implementation of the proposed amendments will not require 
the creation of new employee positions and will not require the 
elimination of existing employee positions; 

(3) implementation of the proposed amendments will not require 
an increase and will not require a decrease in future legislative 
appropriations to the agency; 

(4) the proposed amendments will not require an increase and 
will not require a decrease in fees paid to the agency; 

(5) the proposed amendments will not create a new regulation; 

(6) the proposed amendments will expand §25.130 by setting a 
requirement for the minimum provision of on-demand reads an 
electric utility must be capable of providing; 

(7) the proposed amendments will conform §25.130 and §25.133 
to the legislation described in the first paragraph by expressly ap-
plying §25.130 and §25.133 to electric utilities outside the ER-
COT power region; and 

(8) the proposed rules will not affect this state's economy. 

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities 

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of 
implementing the proposed amendments. Accordingly, no eco-
nomic impact statement or regulatory flexibility analysis is re-
quired under Texas Government Code §2006.002(c). 

Takings Impact Analysis 

The commission has determined that the proposed amendments 
will not be a taking of private property as defined in chapter 2007 
of the Texas Government Code. 

Fiscal Impact on State and Local Government 

Therese Harris, Director of Infrastructure Analysis and Mapping, 
has determined that for the first five-year period the proposed 
amendments are in effect, there will be no fiscal implications for 
the state or for units of local government under Texas Govern-
ment Code §2001.024(a)(4) as a result of enforcing or adminis-
tering the amendments. 

Public Benefits 

Therese Harris has also determined that for each year of the 
first five years the proposed amendments are in effect, the antic-
ipated public benefits expected as a result of the adoption of the 
proposed amendments will be conforming §25.130 and §25.133 
to the legislation described in the first paragraph, setting mini-
mum capabilities for on-demand reads of a customer's advanced 
meter an electric utility must provide, and removing unnecessary 
language from the rules. 

There will be no probable economic cost to persons required to 
comply with the proposed amendments. 

Local Employment Impact Statement 

For each year of the first five years the proposed amendments 
are in effect there should be no effect on a local economy; there-
fore, no local employment impact statement is required under 
Texas Government Code §2001.022. 

Costs to Regulated Persons 

Texas Government Code §2001.0045(b) does not apply to this 
rulemaking because the Public Utility Commission is expressly 
excluded under subsection §2001.0045(c)(7). 

Public Hearing 

The commission staff will conduct a public hearing on this 
rulemaking, if requested in accordance with Texas Govern-
ment Code §2001.029, at the commission's offices located in 
the William B. Travis Building, 1701 North Congress Avenue, 
Austin, Texas 78701 on January 17, 2020 at 9:00 a.m. The 
request for a public hearing must be received by January 13, 
2019. If no request for a public hearing is received and the 
commission staff cancels the hearing, it will make a filing in this 
project prior to the scheduled date for the hearing. 

Public Comments 

Initial comments on the proposed amendments may be submit-
ted to the commission's filing clerk at 1701 North Congress Av-
enue, P.O. Box 13326, Austin, TX 78711-3326 by January 13, 
2019. Reply comments may be submitted by January 23, 2020. 
Comments should be organized in a manner consistent with the 
organization of the proposed rules. The commission invites spe-
cific comments regarding the costs associated with, and bene-
fits that will be gained by, implementation of the proposed rules. 
The commission will consider the costs and benefits in decid-
ing whether to modify the proposed rules on adoption. All com-
ments should refer to project number 48525. Sixteen copies of 
comments are required to be filed under §22.71(c) of 16 Texas 
Administrative Code. 

SUBCHAPTER A. GENERAL PROVISIONS 
16 TAC §25.5 

Statutory Authority 

These amendments are proposed under §14.001 of the Public 
Utility Regulatory Act, Tex. Util. Code Ann. (West 2016 and 
Supp. 2017) (PURA), which provides the commission with the 
general power to regulate and supervise the business of each 
public utility within its jurisdiction and to do anything specifically 
designated or implied by PURA that is necessary and convenient 
to the exercise of that power and jurisdiction; PURA §14.002, 
which provides the commission with the authority to make and 
enforce rules reasonably required in the exercise of its powers 
and jurisdiction; PURA §36.003, which grants the commission 
the authority to ensure that each rate be just and reasonable 
and not unreasonably preferential, prejudicial, or discriminatory; 
PURA §39.107, which grants the commission the authority to ap-
prove electric utility surcharges for the deployment of advanced 
meters, adopt rules relating to the transfer of customer data, 
and approve non-discriminatory rates for metering service; and 
PURA §§39.402, 39.452, 39.5021 and 39.5521, which permit the 
electric utilities outside of the ERCOT region that elect to deploy 
advanced meters and meter information networks to recover rea-
sonable and necessary deployment costs and subjects the de-
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ployment to commission rules adopted under PURA §39.107(h) 
and (k). 

Cross reference to statutes: Public Utility Regulatory Act 
§§14.001, 14.002, 36.003, 39.107, 39.402, 39.452, 39.5021 
and 39.5521. 

§25.5. Definitions. 
The following words and terms[,] when used in this chapter[, shall] 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) - (114) (No change.) 

(115) Retail electric provider (REP) of record--The REP 
assigned to the electric service identifier (ESI ID) in ERCOT's data-
base. There can be no more than one REP of record assigned to an ESI 
ID at any specific point in time. 

(116) [(115)] Retail stranded costs--That part of net 
stranded cost associated with the provision of retail service. 

(117) [(116)] Retrofit--The installation of control technol-
ogy on an electric generating facility to reduce the emissions of nitro-
gen oxide, sulfur dioxide, or both. 

(118) [(117)] River authority--A conservation and recla-
mation district created pursuant to the Texas Constitution, Article 16, 
Section 59, including any nonprofit corporation created by such a dis-
trict pursuant to the Texas Water Code, Chapter 152, that is an electric 
utility. 

(119) [(118)] Rule--A statement of general applicability 
that implements, interprets, or prescribes law or policy, or describes 
the procedure or practice requirements of the commission. The term 
includes the amendment or repeal of a prior rule, but does not include 
statements concerning only the internal management or organization 
of the commission and not affecting private rights or procedures. 

(120) [(119)] Separately metered--Metered by an individ-
ual meter that is used to measure electric energy consumption by a retail 
customer and for which the customer is directly billed by a utility, retail 
electric provider, electric cooperative, or municipally owned utility. 

(121) [(120)] Service--Has its broadest and most inclusive 
meaning. The term includes any act performed, anything supplied, and 
any facilities used or supplied by an electric utility in the performance 
of its duties under the Public Utility Regulatory Act to its patrons, em-
ployees, other public utilities or electric utilities, an electric coopera-
tive, and the public. The term also includes the interchange of facilities 
between two or more public utilities or electric utilities. 

(122) [(121)] Spanish-speaking person--A person who 
speaks any dialect of the Spanish language exclusively or as their 
primary language. 

(123) [(122)] Standard meter--The minimum metering de-
vice necessary to obtain the billing determinants required by the trans-
mission and distribution utility's tariff schedule to determine an end-use 
customer's charges for transmission and distribution service. 

(124) [(123)] Stranded cost--The positive excess of the net 
book value of generation assets over the market value of the assets, 
taking into account all of the electric utility's generation assets, any 
above-market purchased power costs, and any deferred debit related to 
a utility's discontinuance of the application of Statement of Financial 
Accounting Standards Number 71 ("Accounting for the Effect of Cer-
tain Types of Regulation") for generation-related assets if required by 
the provisions of the Public Utility Regulatory Act (PURA), Chapter 
39. For purposes of PURA §39.262, book value shall be established as 
of December 31, 2001, or the date a market value is established through 

a market valuation method under PURA §39.262(h), whichever is ear-
lier, and shall include stranded costs incurred under PURA §39.263. 

(125) [(124)] Submetering--Metering of electricity con-
sumption on the customer side of the point at which the electric utility 
meters electricity consumption for billing purposes. 

(126) [(125)] Summer net dependable capability--The net 
capability of a generating unit in megawatts (MW) for daily planning 
and operational purposes during the summer peak season, as deter-
mined in accordance with requirements of the reliability council or in-
dependent organization in which the unit operates. 

(127) [(126)] Supply-side resource--A resource, including 
a storage device, that provides electricity from fuels or renewable re-
sources. 

(128) [(127)] System emergency--A condition on a utility's 
system that is likely to result in imminent significant disruption of ser-
vice to customers or is imminently likely to endanger life or property. 

(129) [(128)] Tariff--The schedule of a utility, municipally-
owned utility, or electric cooperative containing all rates and charges 
stated separately by type of service, the rules and regulations of the 
utility, and any contracts that affect rates, charges, terms or conditions 
of service. 

(130) [(129)] Termination of service--The cancellation or 
expiration of a sales agreement or contract by a retail electric provider 
by notification to the customer and the registration agent. 

(131) [(130)] Tenant--A person who is entitled to occupy a 
dwelling unit to the exclusion of others and who is obligated to pay for 
the occupancy under a written or oral rental agreement. 

(132) [(131)] Test year--The most recent 12 months for 
which operating data for an electric utility, electric cooperative, or 
municipally-owned utility are available and shall commence with a 
calendar quarter or a fiscal year quarter. 

(133) [(132)] Texas jurisdictional installed generation ca-
pacity--The amount of an affiliated power generation company's in-
stalled generation capacity properly allocable to the Texas jurisdiction. 
Such allocation shall be calculated pursuant to an existing commis-
sion-approved allocation study, or other such commission-approved 
methodology, and may be adjusted as approved by the commission to 
reflect the effects of divestiture or the installation of new generation 
facilities. 

(134) [(133)] Transition bonds--Bonds, debentures, notes, 
certificates, of participation or of beneficial interest, or other evidences 
of indebtedness or ownership that are issued by an electric utility, its 
successors, or an assignee under a financing order, that have a term not 
longer than 15 years, and that are secured or payable from transition 
property. 

(135) [(134)] Transition charges--Non-bypassable 
amounts to be charged for the use or availability of electric services, 
approved by the commission under a financing order to recover quali-
fied costs, that shall be collected by an electric utility, its successors, 
an assignee, or other collection agents as provided for in a financing 
order. 

(136) [(135)] Transmission and distribution business unit 
(TDBU)--The business unit of a municipally owned utility/electric co-
operative, whether structurally unbundled as a separate legal entity or 
functionally unbundled as a division, that owns or operates for com-
pensation in this state equipment or facilities to transmit or distribute 
electricity at retail, except for facilities necessary to interconnect a gen-
eration facility with the transmission or distribution network, a facility 
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not dedicated to public use, or a facility otherwise excluded from the 
definition of electric utility in a qualifying power region certified under 
the Public Utility Regulatory Act §39.152. Transmission and distribu-
tion business unit does not include a municipally owned utility/electric 
cooperative that owns, controls, or is an affiliate of the transmission 
and distribution business unit if the transmission and distribution busi-
ness unit is organized as a separate corporation or other legally distinct 
entity. Except as specifically authorized by statute, a transmission and 
distribution business unit shall not provide competitive energy-related 
activities. 

(137) [(136)] Transmission and distribution utility 
(TDU)--A person or river authority that owns, or operates for com-
pensation in this state equipment or facilities to transmit or distribute 
electricity, except for facilities necessary to interconnect a generation 
facility with the transmission or distribution network, a facility not 
dedicated to public use, or a facility otherwise excluded from the 
definition of "electric utility", in a qualifying power region certified 
under the Public Utility Regulatory Act (PURA) §39.152, but does 
not include a municipally owned utility or an electric cooperative. 
The TDU may be a single utility or may be separate transmission and 
distribution utilities. 

(138) [(137)] Transmission line--A power line that is oper-
ated at 60 kilovolts (kV) or above, when measured phase-to-phase. 

(139) [(138)] Transmission service--Service that allows a 
transmission service customer to use the transmission and distribu-
tion facilities of electric utilities, electric cooperatives and municipally 
owned utilities to efficiently and economically utilize generation re-
sources to reliably serve its loads and to deliver power to another trans-
mission service customer. Includes construction or enlargement of fa-
cilities, transmission over distribution facilities, control area services, 
scheduling resources, regulation services, reactive power support, volt-
age control, provision of operating reserves, and any other associated 
electrical service the commission determines appropriate, except that, 
on and after the implementation of customer choice in any portion of 
the Electric Reliability Council of Texas (ERCOT) region, control area 
services, scheduling resources, regulation services, provision of oper-
ating reserves, and reactive power support, voltage control and other 
services provided by generation resources are not "transmission ser-
vice". 

(140) [(139)] Transmission service customer--A transmis-
sion service provider, distribution service provider, river authority, mu-
nicipally-owned utility, electric cooperative, power generation com-
pany, retail electric provider, federal power marketing agency, exempt 
wholesale generator, qualifying facility, power marketer, or other per-
son whom the commission has determined to be eligible to be a trans-
mission service customer. A retail customer, as defined in this section, 
may not be a transmission service customer. 

(141) [(140)] Transmission service provider (TSP)--An 
electric utility, municipally-owned utility, or electric cooperative that 
owns or operates facilities used for the transmission of electricity. 

(142) [(141)] Transmission system--The transmission fa-
cilities at or above 60 kilovolts (kV) owned, controlled, operated, or 
supported by a transmission service provider or transmission service 
customer that are used to provide transmission service. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 

TRD-201904267 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 936-7244 

SUBCHAPTER F. METERING 
16 TAC §25.130, §25.133 

Statutory Authority 

These amendments are proposed under §14.001 of the Public 
Utility Regulatory Act, Tex. Util. Code Ann. (West 2016 and 
Supp. 2017) (PURA), which provides the commission with the 
general power to regulate and supervise the business of each 
public utility within its jurisdiction and to do anything specifically 
designated or implied by PURA that is necessary and convenient 
to the exercise of that power and jurisdiction; PURA §14.002, 
which provides the commission with the authority to make and 
enforce rules reasonably required in the exercise of its powers 
and jurisdiction; PURA §36.003, which grants the commission 
the authority to ensure that each rate be just and reasonable 
and not unreasonably preferential, prejudicial, or discriminatory; 
PURA §39.107, which grants the commission the authority to ap-
prove electric utility surcharges for the deployment of advanced 
meters, adopt rules relating to the transfer of customer data, 
and approve non-discriminatory rates for metering service; and 
PURA §§39.402, 39.452, 39.5021 and 39.5521, which permit the 
electric utilities outside of the ERCOT region that elect to deploy 
advanced meters and meter information networks to recover rea-
sonable and necessary deployment costs and subjects the de-
ployment to commission rules adopted under PURA §39.107(h) 
and (k). 

Cross reference to statutes: Public Utility Regulatory Act 
§§14.001, 14.002, 36.003, 39.107, 39.402, 39.452, 39.5021 
and 39.5521. 

§25.130. Advanced Metering. 

(a) Purpose. This section addresses the deployment, opera-
tion, and cost recovery for advanced metering systems. [The purposes 
of this section are to authorize electric utilities to assess a nonbypass-
able surcharge to use to recover costs incurred for deploying advanced 
metering systems that are consistent with this section; increase the re-
liability of the regional electrical network; encourage dynamic pricing 
and demand response; improve the deployment and operation of gen-
eration, transmission and distribution assets, and provide more choices 
for electric customers.] 

(b) Applicability. This section is applicable to all electric utili-
ties, including transmission and distribution utilities. Any requirement 
applicable to an electric utility in this section that relates to retail elec-
tric providers (REPs) or REPs of record is applicable only to electric 
utilities operating in areas open to customer choice.[, other than an 
electric utility that, pursuant to Public Utility Regulatory Act (PURA) 
§39.452(d)(1), is not subject to PURA §39.107; and to the Electric Re-
liability Council of Texas (ERCOT).] 

(c) Definitions. As used in this section, the following terms 
have the following meanings, unless the context indicates otherwise: 

(1) Advanced meter--Any new or appropriately retrofitted 
meter that functions as part of an advanced metering system and that 
has the minimum system features specified in this section, except to the 
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extent the electric utility has obtained a waiver of a minimum feature 
from the commission. 

(2) - (3) (No change.) 

[(4) Dynamic Pricing--Retail pricing for electricity con-
sumed that varies during different times of the day.] 

(4) [(5)] Enhanced [Non-standard] advanced meter--A me-
ter that contains features and functions in addition to the AMS features 
in the deployment plan approved by the commission. 

(5) Web portal--The website made available on the inter-
net in compliance with this section by an electric utility or a group of 
electric utilities through which read-only access to AMS usage data is 
made available to the customer, the customer's REP of record, and en-
tities authorized by the customer. 

(d) Deployment and use of advanced meters. 

(1) Deployment and use of an AMS by an electric utility 
is voluntary unless otherwise ordered by the commission. However, 
deployment and use of an AMS for which an electric utility seeks a 
surcharge for cost recovery must [shall] be consistent with this section, 
except to the extent that the electric utility has obtained a waiver from 
the commission. 

(2) Six months prior to initiating deployment of an AMS or 
as soon as practicable after the effective date of this section, whichever 
is later, an electric utility that intends to deploy an AMS must [shall] 
file a statement [Statement] of AMS functionality [Functionality], 
and either a notice [Notice] of deployment [Deployment] or a request 
[Request] for approval [Approval] of deployment [Deployment]. An 
electric utility may request a surcharge under [pursuant to] subsection 
(k) of this section in combination with a notice [Notice] of deployment 
[Deployment] or a request [Request] for approval [Approval] of 
deployment [Deployment], or separately. A proceeding that includes a 
request to establish or amend a surcharge will [shall] be a ratemaking 
proceeding and a proceeding involving only a request [Request] for 
approval [Approval] of deployment will [Deployment shall] not be a 
ratemaking proceeding. 

(3) The statement [Statement] of AMS functionality must 
[Functionality shall]: 

(A) state whether the AMS meets the requirements 
specified in subsection (g) of this section and what additional features, 
if any, it will have [perform]; 

(B) describe any variances between technologies and 
meter functions within the electric utility's [its] service territory; and 

(C) state whether the electric utility intends to seek a 
waiver of any provision of this section in its request for surcharge. 

(4) A deployment plan must [Deployment Plan shall] con-
tain the following information: 

(A) Type of meter technology; 

(B) Type and description of communications equip-
ment in the AMS; 

(C) Systems that will be developed during the deploy-
ment period; 

(D) A timeline for the web portal development or inte-
gration into an existing web portal; 

(E) A deployment schedule by specific area (geo-
graphic information); and 

[(F) When postings of monthly status reports on the 
electric utility's website will commence; and] 

(F) [(G)] A schedule for deployment of web portal func-
tionalities. 

(5) An electric utility must [shall] file with the deployment 
plan [Deployment Plan], testimony and other supporting information, 
including estimated costs for all AMS components, estimated net 
operating cost savings expected in connection with implementing the 
deployment plan [Deployment Plan], and the contracts for equipment 
and services associated with the deployment plan [Deployment Plan], 
that prove the reasonableness of the plan. 

(6) Competitively sensitive information contained in the 
deployment plan, [Deployment Plan] and the monthly progress reports 
required under paragraph (9) of this subsection may be filed confiden-
tially. An electric utility's deployment plan must [Deployment Plan 
shall] be maintained and made available for review on the electric util-
ity's website [for REP access]. Competitively sensitive information 
contained in the deployment plan must [Deployment Plan shall] be 
maintained and made available at the electric utility's offices in Austin. 
Any REP that wishes to review competitively sensitive information 
contained in the electric utility's deployment plan available at its Austin 
office[,] may do so during normal business hours upon reasonable ad-
vanced notice to the electric utility and after executing a non-disclosure 
agreement with the electric utility. 

(7) If the request for approval of a deployment plan 
[Deployment Plan] contains the information described in paragraph 
(4) of this subsection and the AMS features described in subsection 
(g)(1) of this section, then the commission will [shall] approve or 
disapprove the deployment plan [Deployment Plan] within 150 days, 
but this deadline may be extended by the commission for good cause. 

(8) An electric utility's treatment of AMS, including tech-
nology, functionalities, services, deployment, operations, maintenance, 
and cost recovery must [shall] not be unreasonably discriminatory, 
prejudicial, preferential, or anticompetitive. 

(9) Each electric utility must [shall] provide progress re-
ports on a monthly basis [and status reports every six months] follow-
ing the filing of its deployment plan [Deployment Plan] with the com-
mission until deployment is complete. Upon filing of such reports, an 
[the] electric utility operating in an area open to customer choice must 
[shall] notify all [certified] REPs of the filing through standard mar-
ket notice procedures. A monthly progress report must [shall] be filed 
within 15 days of the end of the month to which it applies, and must 
[shall] include the following information: 

(A) the number of advanced meters installed, listed by 
electric service identifier for meters in the Electric Reliability Council 
of Texas (ERCOT) region [ESI ID]. Additional deployment informa-
tion if available must [may] also be provided [listed], such as county, 
city, zip code, feeder numbers, and any other easily discernable geo-
graphic identification available to the electric utility about the meters 
that have been deployed; 

(B) significant delays or deviation from the deployment 
plan [Deployment Plan] and the reasons for the delay or deviation; 

(C) a description of significant problems the electric 
utility has experienced with an AMS, with an explanation of how the 
problems are being addressed; 

(D) the number of advanced meters that have been re-
placed as a result of problems with the AMS; and 
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(E) the status of deployment of features identified in the 
deployment plan [Deployment Plan] and any changes in deployment of 
these features. 

(10) If an electric utility has received approval of its 
deployment plan [Deployment Plan] from the commission, the elec-
tric utility must [shall] obtain commission approval before making 
any changes to its AMS that would affect the [a REP's] ability of a 
customer, the customer's REP of record, or entities authorized by the 
customer to utilize any of the AMS features identified in the electric 
utility's deployment plan [Deployment Plan] by filing a request for 
amendment to its deployment plan [Deployment Plan]. In addition, an 
electric utility may request commission approval for other changes in 
its approved deployment plan [Deployment Plan]. The commission 
will [shall] act upon the request for an amendment to the deployment 
plan [Deployment Plan] within 45 days of submission of the request, 
unless good cause exists for additional time. If an electric utility filed 
a notice [Notice] of deployment [Deployment], the electric utility 
must [shall] file an amendment to its notice [Notice] of deployment 
[Deployment] at least 45 days before making any changes to its AMS 
that would affect the [a REP's] ability of a customer, the customer's 
REP of record, or entities authorized by the customer to utilize any 
of the AMS features identified in the electric utility's notice [Notice] 
of deployment [Deployment]. This paragraph does not in any way 
preclude the electric utility from conducting its normal operations 
and maintenance with respect to the electric utility's transmission and 
distribution system and metering systems. 

(11) During and following deployment, any outage related 
to normal operations and maintenance that affects a REP's ability to 
obtain information from [with] the system must [shall] be communi-
cated to the REP through the outage and [/] restoration notice process 
according to Applicable Legal Authorities, as defined in §25.214(d)(1) 
of this title (relating to Tariff for Retail Delivery Service). Notification 
of any planned or unplanned outage that affects access to customer us-
age data must be posted on the electric utility's web portal home page. 

(12) An [The] electric utility subject to §25.343 of this title 
(relating to Competitive Energy Services) must [shall] not provide any 
advanced metering equipment or service that is deemed a competitive 
energy service under that section. [§25.343 of this title (relating to 
Competitive Energy Services).] Any functionality of the AMS that is 
a required feature [function] under this section or that is included in an 
approved deployment plan or otherwise approved by the commission 
[Deployment Plan] does not constitute a competitive energy service 
under §25.343 of this title. 

[(13) An electric utility's deployment and provision of 
AMS services and features, including but not limited to the features 
required in subsection (g) of this section, are subject to the limitation 
of liability provisions found in the electric utility's tariff.] 

(e) Technology requirements. Except for pilot programs, an 
electric utility must [shall] not deploy AMS technology that has not 
been successfully installed previously with at least 500 advanced me-
ters in North America, Australia, Japan, or Western Europe. 

(f) Pilot programs. An electric utility may deploy AMS with 
up to 10,000 meters that do not meet the requirements of subsection (g) 
of this section in a pilot program, to gather additional information on 
metering technologies, pricing, and management techniques, for stud-
ies, evaluations, and other reasons. A pilot program may be used to 
satisfy the requirement in subsection (e) of this section. An electric 
utility is not required to obtain commission approval for a pilot pro-
gram. Notice of the pilot program and opportunity to participate must 
[shall] be sent by the electric utility to all REPs. 

(g) AMS features. 

(1) An AMS must [shall] provide or support the following 
minimum system features [in order to obtain cost recovery through a 
surcharge pursuant to subsection (k) of this section]: 

(A) automated or remote meter reading; 

(B) two-way communications between the meter and 
the electric utility; 

(C) remote disconnection and reconnection capability 
for meters rated at or below 200 amps;[, provided that an electric util-
ity shall be considered in compliance with this provision if it makes 
this function available in all advanced meters installed after the effec-
tive date of this rule, and the following meters shall also be considered 
in compliance with this provision: those advanced meters that were or-
dered prior to the effective date of this rule, not to exceed 65,000 meters 
over the number of meters received or ordered as of May 10, 2007, and 
are provisioned with all the features enumerated in this paragraph ex-
cept remote disconnect and reconnect capability, if those advanced me-
ters are installed by December 31, 2007, and the number of advanced 
meters installed with all the features enumerated in this paragraph ex-
cept remote disconnect and reconnect capability does not exceed 18% 
of the total number of advanced meters installed by the electric utility 
pursuant to a Deployment Plan.] 

(D) time-stamped [the capability to time-stamp] meter 
data sent to the independent organization or regional transmission or-
ganization for purposes of wholesale settlement, consistent with time 
tolerance and other standards adopted by the independent organization 
or regional transmission organization; 

(E) [the capability to provide direct, real-time] access 
to customer usage data by [to] the customer, [and] the customer's REP 
of record, and entities authorized by the customer[,] provided that [:] 

[(i)] 15-minute interval or shorter [hourly] data 
from the electric utility's AMS must [shall] be transmitted to the 
electric utility's or a group of electric utilities' web portal on a day-after 
basis;[.] 

[(ii) the commission staff using a stakeholder 
process, as soon as practicable shall determine, subject to commission 
approval, when and how 15-minute IDR data shall be made available 
on the electric utility's web portal.] 

(F) capability to provide on-demand reads of a cus-
tomer's advanced meter through the graphical user interface of an 
electric utility's or a group of electric utilities' web portal when 
requested by a customer, the customer's REP of record, or entities 
authorized by the customer subject to network traffic such as interval 
data collection, market orders if applicable, and planned and un-
planned outages [means by which the REP can provide price signals 
to the customer]; 

(G) for an electric utility that provides access through 
an application programming interface, the capability to provide at least 
two on-demand reads per hour per meter of a customer's advanced me-
ter, subject to network traffic such as interval data collection, market 
orders if applicable, and planned and unplanned outages. An electric 
utility in the ERCOT region must be able to accommodate at least 6,000 
on-demand read requests per day through this method, subject to net-
work traffic [the capability to provide 15-minute or shorter interval data 
to REPs, customers, and the independent organization or regional trans-
mission organization, on a daily basis, consistent with data availability, 
transfer and security standards adopted by the independent organiza-
tion or regional transmission organization]; 
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(H) on-board meter storage of meter data that complies 
with nationally recognized non-proprietary standards such as in Amer-
ican National Standards Institute (ANSI) C12.19 tables; 

(I) open standards and protocols that comply with na-
tionally recognized non-proprietary standards such as ANSI C12.22, 
including future revisions [thereto]; 

(J) for an electric utility in the ERCOT region, the ca-
pability to communicate with devices inside the premises, including, 
but not limited to, usage monitoring devices, load control devices, and 
prepayment systems through a home area network (HAN), based on 
open standards and protocols that comply with nationally recognized 
non-proprietary standards such as ZigBee, Home-Plug, or the equiva-
lent through the electric utility's AMS. This requirement applies only 
to a HAN device paired to a meter and in use at the time that the ver-
sion of the web portal approved in Docket Number 47472 was imple-
mented and terminates when the HAN device is disconnected at the 
request of the customer or a move-out transaction occurs for the cus-
tomer's premises; and 

(K) the ability to upgrade these features [minimum ca-
pabilities] as the need arises [technology advances and, in the electric 
utility's determination, become economically feasible]. 

[(2) An electric utility shall offer, as discretionary services 
in its tariff, installation of non-standard meters and advanced meter 
features.] 

[(A) A REP may require the electric utility to provide 
non-standard advanced meters, additional metering technology, or ad-
vanced meter features not specifically offered in the electric utility's 
tariff, that are technically feasible, generally available in the market, 
and compatible with the electric utility's AMS;] 

[(B) The REP shall pay the reasonable differential cost 
for the non-standard advanced meters or features.] 

[(C) Upon request by a REP, an electric utility shall ex-
peditiously provide a report to the REP that includes an evaluation of 
the cost and a schedule for providing the nonstandard advanced meters 
or advanced meter features of interest to the REP. The REP shall pay a 
reasonable discretionary services fee for this report. This discretionary 
services fee shall be included in the electric utility's tariff.] 

[(D) If an electric utility agrees to deploy non-standard 
advanced meters or advanced meter features not addressed in its tariff 
at the request of the REP, the electric utility shall expeditiously apply 
to amend its tariff to specifically include the non-standard advanced 
meters or meter features that it agreed to deploy.] 

(2) [(3)] A [An electric utility may petition the commis-
sion for a] waiver from any of the requirements of paragraph (1) of 
this subsection may be granted by the commission if [for portions of 
its service area where] it would be uneconomic or technically infea-
sible to implement [particular system features. A waiver may also be 
granted for an AMS that exceeds] or there is an adequate substitute for 
that [the] particular requirement [requirements in paragraph (1) of this 
subsection]. The electric utility must meet its [shall provide all rele-
vant studies and cost-benefit analysis and other evidence supporting its 
waiver request and shall bear the] burden of proof in its waiver request. 
[An electric utility that has received a waiver shall explain in the report 
required by subsection (d)(7) of this section, technology changes and 
changes in the cost of deployment or savings to the electric utility that 
would make it economic or technically feasible to offer the system fea-
tures in the affected portions of its service area. Any waiver granted 
by the commission shall extend only to those costs and expenses for 
which the waiver is granted in any proceeding in which the electric 

utility seeks to recover its costs through the surcharge mechanism ad-
dressed in subsection (k) of this section.] 

(3) [(4)] In areas where there is not a commission-approved 
independent regional transmission organization, standards referred to 
in this section for time tolerance and data transfer and security may 
be approved by a regional transmission organization approved by the 
Federal Energy Regulatory Commission or, if there is no approved re-
gional transmission organization, by the commission. 

(4) [(5)] Once an electric utility has deployed its advanced 
meters, it may add or enhance features provided by AMS, as technol-
ogy evolves [and in accordance with Applicable Legal Authorities]. 
The electric utility must [shall] notify the commission and REPs of 
any such additions or enhancements at least three months in advance 
of deployment, with a description of the features, the deployment and 
notification plan, and the cost of such additions or enhancements, and 
must [shall] follow the monthly progress report process described in 
subsection (d)(9)[(8)] of this section until the enhancement process is 
complete. 

[(6) Beginning January 1, 2008, or as soon as such meters 
are commercially available from the electric utility's current vendor, 
whichever is earlier, an electric utility shall replace, at no cost to the 
customer, an advanced meter with all the features enumerated in para-
graph (1) of this subsection except remote disconnect and reconnect 
capability, if: the meter has reached the end of its useful life; the meter 
has been removed for repair; the premises at which the meter is located 
has experienced an unusually high number of disconnections and re-
connections; or the REP has informed the electric utility that its cus-
tomer has agreed to utilize a prepaid service and the REP has requested 
a meter with remote disconnection and reconnection capability. If by 
January 1, 2009, requests by REPs for replacement of advanced meters 
with all the features enumerated in paragraph (1) of this subsection ex-
cept remote disconnect and reconnect capability exceed 20% of those 
meters, then the electric utility shall replace all of those meters as soon 
as possible with meters that meet the requirements of paragraph (1) of 
this subsection and have remote disconnect and reconnect capability.] 

(h) Discretionary Meter Services. An electric utility that oper-
ates in an area that offers customer choice must offer, as discretionary 
services in its tariff, installation of enhanced advanced meters and ad-
vanced meter features. 

(1) A REP may request the electric utility to provide en-
hanced advanced meters, additional metering technology, or advanced 
meter features not specifically offered in the electric utility's tariff, that 
are technically feasible, generally available in the market, and compat-
ible with the electric utility's AMS. 

(2) The REP must pay the reasonable differential cost for 
the enhanced advanced meters or features and system changes required 
by the electric utility to offer those meters or features. 

(3) Upon request by a REP, an electric utility must expe-
ditiously provide a report to the REP that includes an evaluation of 
the cost and a schedule for providing the enhanced advanced meters or 
advanced meter features of interest to the REP. The REP must pay a 
reasonable discretionary services fee for this report. This discretionary 
services fee must be included in the electric utility's tariff. 

(4) If an electric utility deploys enhanced advanced meters 
or advanced meter features not addressed in its tariff at the request of 
the REP, the electric utility must expeditiously apply to amend its tariff 
to specifically include the enhanced advanced meters or meter features 
that it agreed to deploy. Additional REPs may request the tariffed en-
hanced advanced meters or advanced meter features under the process 
described in this paragraph of this subsection. 
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[(h) Settlement. It is the objective of this rule that ERCOT 
shall be able to use 15-minute meter information from advanced meter-
ing systems for wholesale settlement, not later than January 31, 2010.] 

(i) Tariff. All [non-standard,] discretionary AMS features of-
fered by the electric utility must [shall] be described in the electric util-
ity's tariff. 

(j) Access to meter data. 

(1) An electric utility must [shall] provide a customer, the 
customer's REP of record, and other entities authorized by the customer 
read-only access to the customer's advanced meter data, including me-
ter data used to calculate charges for service, historical load data, and 
any other proprietary customer information. The access must [shall] 
be convenient and secure, and the data must [shall] be made available 
no later than the day after it was created. 

(2) The requirement to provide access to the data begins 
when the electric utility has installed 2,000 advanced meters for res-
idential and non-residential customers. If an electric utility has al-
ready installed 2,000 advanced meters by the effective date of this sec-
tion, the electric utility must [shall] provide access to the data in the 
timeframe approved by the commission in either the deployment plan 
[Deployment Plan] or request for surcharge proceeding. If only a notice 
[Notice] of deployment [Deployment] has been filed, access to the data 
must [shall] begin no later than six months from the filing of the notice 
[Notice] of deployment [Deployment] with the commission. 

(3) An electric utility or group of electric utilities' web por-
tal must [shall] use appropriate and reasonable [industry] standards and 
methods to provide [for providing] secure access for the customer, the 
customer's [and] REP of record, and entities authorized by the customer 
[access] to the meter data. The electric utility must [shall] have an inde-
pendent security audit conducted within one year of providing that [the 
mechanism for customer and REP] access to meter data. The electric 
utility must [conducted within one year of initiating such access and] 
promptly report the audit results to the commission. 

(4) The independent organization, regional transmission 
organization, or regional reliability entity must [shall] have access to 
information that is required for wholesale settlement, load profiling, 
load research, and reliability purposes. 

[(5) A customer may authorize its data to be available to an 
entity other than its REP.] 

(k) Cost recovery for deployment of AMS. 

(1) Recovery Method. The commission will [shall] estab-
lish a nonbypassable surcharge for an electric utility to recover rea-
sonable and necessary costs incurred in deploying AMS to residential 
customers and nonresidential customers other than those required by 
the independent system operator to have an interval data recorder me-
ter. The surcharge must [shall] not be established until after a detailed 
deployment plan [Deployment Plan] is filed under [pursuant to] sub-
section (d) of this section. In addition, the surcharge must [shall] not 
ultimately recover more than the AMS costs that are spent, reasonable 
and necessary, and fully allocated, but may include estimated costs that 
will [shall] be reconciled pursuant to paragraph (6) of this subsection. 
As indicated by the definition of AMS in subsection (c)(2) of this sec-
tion, the costs for facilities that do not perform the functions and have 
the features specified in this section must [shall] not be included in 
the surcharge provided for by this subsection unless an electric utility 
has received a waiver under [pursuant to] subsection (g)(2) [(g)(3)] of 
this section. The costs of providing AMS services include those costs 
of AMS installed as part of a pilot program under [pursuant to] this 
section. Costs of providing AMS for a particular customer class must 
[shall] be surcharged only to customers in that customer class. 

(2) Carrying Costs. The annualized carrying-cost rate to 
be applied to the unamortized balance of the AMS capital costs must 
[shall] be the electric utility's authorized weighted-average cost of capi-
tal (WACC). If the commission has not approved a WACC for the elec-
tric utility within the last four years, the commission may set a new 
WACC to apply to the unamortized balance of the AMS capital costs. 
In each subsequent rate proceeding in which the commission resets the 
electric utility's WACC, the carrying-charge rate that is applied to the 
unamortized balance of the utility's AMS costs must [shall] be corre-
spondingly adjusted to reflect the new authorized WACC. 

(3) Surcharge Proceeding. In the request for surcharge pro-
ceeding, [an electric utility may propose a surcharge methodology, but] 
the commission will set the surcharge based on [prefers the stability of] 
a levelized amount, and an amortization period based [ranging from 
five to seven years, depending] on the useful life of the AMS [meter]. 
The commission may set the surcharge to reflect a deployment of ad-
vanced meters that is up to one-third of the electric utility's total meters 
over each calendar year, regardless of the rate of actual AMS deploy-
ment. The actual or expected net operating cost savings from AMS 
deployment, to the extent that the operating costs are not reflected in 
base rates, may be considered in setting the surcharge. If an electric 
utility that requests a surcharge does not have an approved deployment 
plan [Deployment Plan], the commission in the surcharge proceeding 
may reconcile the costs that the electric utility already spent on AMS 
in accordance with paragraph (6) of this subsection and may approve a 
deployment plan [Deployment Plan]. 

(4) General Base Rate Proceeding while Surcharge is in Ef-
fect. If the commission conducts a general base rate proceeding while 
a surcharge under this section is in effect, then the commission will 
[shall] include the reasonable and necessary costs of installed AMS 
equipment in the base rates and decrease the surcharge accordingly, 
and permit reasonable recovery of any non-AMS metering equipment 
that has not yet been fully depreciated but has been replaced by the 
equipment installed under an approved deployment plan [Deployment 
Plan]. 

(5) Annual Reports. An electric utility must [shall] file an-
nual reports with the commission updating the cost information used 
in setting the surcharge. The annual reports must [shall] include the 
actual costs spent to date in the deployment of AMS and the actual 
net operating cost savings from AMS deployment and how those num-
bers compare to the projections used to set the surcharge. During the 
annual report process, an electric utility may apply to update its sur-
charge, and the commission may set a schedule for such applications. 
For a levelized surcharge, the commission may alter the length of the 
surcharge collection period based on review of information concerning 
changes in deployment costs or operating costs savings in the annual 
report or changes in WACC. An annual report filed with the commis-
sion will [shall] not be a ratemaking proceeding, but an application by 
the electric utility to update the surcharge must [shall] be a ratemaking 
proceeding. 

(6) Reconciliation Proceeding. All costs recovered 
through the surcharge must [shall] be reviewed in a reconciliation 
proceeding on a schedule to be determined by the commission. 
Notwithstanding the preceding sentence, the electric utility may 
request multiple reconciliation proceedings, but no more frequently 
than once every three years. There is a presumption that costs spent 
in accordance with a deployment plan [Deployment Plan] or amended 
deployment plan [Deployment Plan] approved by the commission are 
reasonable and necessary. Any costs recovered through the surcharge 
that are found in a reconciliation proceeding not to have been spent 
or properly allocated, or not to be reasonable and necessary, must 
[shall] be refunded to electric utility's customers. In addition, the 
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commission will [shall] make a final determination of the net operating 
cost savings from AMS deployment used to reduce the amount of 
costs that ultimately can be recovered through the surcharge. Accrual 
of interest on any refunded or surcharged amounts resulting from the 
reconciliation must [shall] be at the electric utility's WACC and must 
[shall] begin at the time the under or over recovery occurred. 

(7) Cross-subsidization and fees. The electric utility must 
[shall] account for its costs in a manner that ensures [that] there is no 
inappropriate cost allocation, cost recovery, or cost assignment that 
would cause cross-subsidization between utility activities and non-util-
ity activities. The electric utility shall not charge a disconnection or 
reconnection fee that was approved by the commission prior to the ef-
fective date of this rule, for a disconnection or reconnection that is ef-
fectuated using the remote disconnection or connection capability of 
an advanced meter. 

[(l) Time of Use Schedule. Commission approval of a time of 
use schedule ("TOUS") pursuant to ERCOT protocols is not necessary 
prior to implementation of the new TOUS.] 

§25.133. Non-Standard Metering Service. 
(a) Purpose. This section allows a customer [whose standard 

meter is an advanced meter] to choose to receive electric service 
through a non-standard meter from an electric utility that has deployed 
or is requesting to deploy advanced meters under a commission-ap-
proved deployment plan or notice of deployment and authorizes the 
electric utility [a transmission and distribution utility (TDU)] to assess 
fees to recover the costs associated with this section from a customer 
who elects to receive electric service through a non-standard [such a] 
meter. 

(b) Applicability. This section is applicable to an electric util-
ity, including a transmission and distribution utility, that has deployed 
or is requesting to deploy advanced meters under a commission-ap-
proved deployment plan or notice of deployment. Any requirement in 
this section that relates to retail electric providers (REPs) is applicable 
only to REPs and electric utilities that operate in areas open to customer 
choice. 

(c) [(b)] Definitions. As used in this section, the following 
terms have the following meanings, unless the context indicates oth-
erwise: 

(1) Advanced meter--As defined in §25.130 of this title (re-
lating to Advanced Metering). 

(2) Non-standard meter--A meter that does not function as 
an advanced meter. 

(3) Non-standard metering service--Provision of electric 
service through a non-standard meter from an electric utility that 
has deployed or is requesting to deploy advanced meters under a 
commission-approved deployment plan or notice of deployment. 

(d) [(c)] Initiation and termination of non-standard metering 
service. 

(1) Initiation of non-standard metering service. An electric 
utility that has deployed or is requesting to deploy advanced meters un-
der a commission-approved deployment plan or notice of deployment 
must offer non-standard metering service to customers. 

(A) An electric utility filing a deployment plan or no-
tice of deployment under §25.130 of this title after the effective date 
of this section must include non-standard metering service as a part of 
the plan or notice. [This subparagraph applies to a TDU that, on the 
date that the TDU begins offering non-standard metering service pur-
suant to subsection (g) of this section, has completed deployment of 
advanced meters except for customers for whom the TDU did not in-

stall advanced meters because of the requests of the customers. The 
TDU shall serve on such a customer by certified mail return receipt 
requested notice consistent with subparagraph (D) of this paragraph 
within 30 days of the date that the TDU begins offering non-standard 
metering service pursuant to subsection (g) of this section.] 

(i) Within 30 days of the date of commission ap-
proval of an electric utility's deployment plan or the filing of a notice 
of deployment, the electric utility must provide information on its web-
site that describes its non-standard metering service, the process under 
this section to request non-standard metering service, and all the costs 
associated with the service. 

(ii) An electric utility must provide a statement that 
non-standard metering service is available and provide a hyperlink to 
the information required under clause (i) of this subparagraph in all no-
tices and messages delivered to a customer relating to the deployment 
date of advanced meters in the customer's geographic area. 

[(B) This subparagraph applies to a TDU that has not 
completed deployment of advanced meters.] 

[(i) This clause applies to a customer for whom the 
TDU has not, on the date that the TDU begins offering non-standard 
metering service pursuant to subsection (g) of this section, installed 
an advanced meter because of the request of the customer. The TDU 
shall serve on such a customer by certified mail return receipt requested 
notice consistent with subparagraph (D) of this paragraph within 30 
days of the date that the TDU begins offering non-standard metering 
service pursuant to subsection (g) of this section.] 

[(ii) This clause applies to a customer for whom, af-
ter the date that the TDU begins offering non-standard metering service 
pursuant to subsection (g) of this section, the TDU attempts to install 
an advanced meter as part of its advanced meter deployment plan but 
the customer requests non-standard metering service. The TDU shall 
promptly serve on such a customer by certified mail return receipt re-
quested notice consistent with subparagraph (D) of this paragraph.] 

(B) [(C)] An electric utility must [For circumstances not 
addressed by subparagraph (A) or (B) of this paragraph in which a cus-
tomer requests from the TDU non-standard metering service, the TDU 
shall] provide notice to a customer consistent with subparagraph (C) 
[(D)] of this paragraph within seven days of the customer's request for 
non-standard metering service, using an appropriate means of service. 

(C) [(D)] An electric utility must [Pursuant to subpara-
graphs (A)-(C) of this paragraph, a TDU shall] notify a customer that 
requests non-standard metering service of the following through a writ-
ten acknowledgement. 

(i) The customer will be required to pay the costs 
associated with the initiation of non-standard metering service and the 
ongoing costs associated with the manual reading of the meter, and 
other fees and charges that may be assessed by the electric utility [TDU] 
that are associated with the non-standard metering service; 

(ii) The current one-time fees and monthly fee for 
non-standard metering service; 

(iii) The customer may be required to wait up to 45 
days to switch the customer's REP of record; [retail electric provider 
(REP),] 

(iv) The customer [and] may experience longer 
restoration times in case of a service interruption or outage; 

(v) [(iv)]The customer may be required by the cus-
tomer's REP of record to choose a different product or service before 
initiation of the non-standard metering service, subject to any applica-
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ble charges or fees required under the customer's existing contract, if 
the customer is currently enrolled in a product or service that relies on 
an advanced meter; and 

(vi) [(v)] For a customer that does not currently have 
an advanced meter, the date (60 days after service of the notice) by 
which the customer must provide a signed, written acknowledgement 
and payment of the one-time fee to the electric utility [TDU] prescribed 
by subsection (f)[(e)](3) of this section. If the signed, written acknowl-
edgement and payment are not received within 60 days, the electric util-
ity [TDU] will install an advanced meter on the customer's premises. 

(D) [(E)] The electric utility must [TDU shall] retain 
the signed, written acknowledgement for at least two years after the 
non-standard meter is removed from the premises. The commission 
may adopt a form for the written acknowledgement. 

(E) [(F)] An electric utility must [A TDU shall] offer 
non-standard metering through the following means: 

(i) disabling communications technology in an ad-
vanced meter if feasible; 

(ii) if applicable, allowing the customer to continue 
to receive metering service using the existing meter if the electric utility 
[TDU] determines that it meets applicable accuracy standards; 

(iii) if commercially available, an analog meter that 
meets applicable meter accuracy standards; and 

(iv) a digital, non-communicating meter. 

(F) [(G)] The electric utility must [TDU shall] not ini-
tiate the process to provide non-standard metering service before it 
has received the customer's payment and signed, written acknowledge-
ment. The electric utility must [TDU shall] initiate the approved stan-
dard market process to notify the customer's REP of record within three 
days of the electric utility's [TDU's] receipt of the customer's payment 
and signed, written acknowledgement. Within 30 days of receipt of the 
payment of the one-time fee and the signed written acknowledgement 
from the customer, the electric utility [TDU], using the approved stan-
dard market process, must [shall] notify the customer's REP of record 
of the date the non-standard metering service was initiated. 

(2) Termination of non-standard metering service. A cus-
tomer receiving non-standard metering service may terminate that ser-
vice by notifying the customer's electric utility [TDU]. The customer 
will [shall] remain responsible for all costs related to non-standard me-
tering service. 

(e) [(d)] Other electric utility [TDU] obligations. 

(1) When an [a] electric utility [TDU] completes a move-
out transaction for a customer who was receiving non-standard meter-
ing service, the electric utility must [TDU shall] install [and/]or activate 
an advanced meter at the premises. 

(2) An electric utility must [A TDU shall] read a non-stan-
dard meter monthly. In order for the electric utility [TDU] to maintain a 
non-standard meter at the customer's premises, the customer must pro-
vide the electric utility [TDU] with sufficient access to properly operate 
and maintain the meter, including reading and testing the meter. 

(f) [(e)] Cost recovery and compliance tariffs. All costs in-
curred by an electric utility [a TDU] to implement this section must 
[shall] be borne only by customers who choose non-standard meter-
ing service. A customer receiving non-standard metering service must 
[shall] be charged a one-time fee and a recurring monthly fee. 

(1) An electric utility's application for approval of its non-
standard metering service tariff or amended tariff must be [Not later 

than 25 days after the effective date of this section, each TDU shall file a 
compliance tariff that is] fully supported with testimony and documen-
tation. The application must [compliance tariff shall] include one-time 
[onetime] fees and a monthly fee for non-standard metering service and 
must [shall] also include the fees for other discretionary services per-
formed by the electric utility [TDU] that are affected by the customer's 
selection of non-standard metering service. The commission will allow 
the electric utility [Each TDU shall be allowed] to recover the reason-
able rate case expenses that it incurs under this paragraph [subsection] 
as part of the one-time fee, the monthly fee, or both. The application 
must [compliance tariff filing shall] describe the extent to which the 
back-office costs that are new and fixed vary depending on the number 
of customers receiving non-standard metering service. Unless other-
wise ordered, the electric utility must [TDU shall] serve notice of the 
approved rates and the effective date of the approved rates within five 
working days of the filing of the commission's final order [presiding 
officer's final decision,] to REPs that are authorized by the registra-
tion agent to provide service in the electric utility's [TDU's distribution] 
service area. Notice to REPs under this paragraph may be served by 
email and must[, consistent with subsection (g) of this section, shall] 
be served at least 45 days before the effective date of the rates [electric 
utility TDU begins offering non-standard metering service]. 

[(2) A TDU may apply to change the fees approved pur-
suant to paragraph (1) of this subsection. The application must be fully 
supported with testimony and documentation. Each TDU shall be al-
lowed to recover the reasonable rate case expenses that it incurs under 
this subsection as part of the one-time fee, the monthly fee, or both. 
Unless otherwise ordered, the TDU shall serve notice of the approved 
rates and the effective date of the approved rates within five working 
days of the presiding officer's final decision, to REPs that are authorized 
by the registration agent to provide service in the TDU's distribution 
service area. Notice under this paragraph may be served by email and, 
if possible, shall be served at least 45 days before the effective date of 
the rates.] 

(2) [(3)] An electric utility must [A TDU shall] have a sin-
gle recurring monthly fee for non-standard metering service and several 
one-time fees, one of which must [shall] apply to the customer depend-
ing on the customer's circumstances. A one-time fee must [shall] be 
charged to a customer that does not have an advanced meter at the cus-
tomer's premises and will continue receiving metering service through 
the meter currently at the premises. For a customer that currently has an 
advanced meter at the premises, the fee will [shall] vary depending on 
the type of meter that is installed to provide non-standard metering ser-
vice, and the fee must [shall] include the cost to remove the advanced 
meter and subsequently re-install an advanced meter once non-stan-
dard metering service is terminated. The one-time fee must [shall] re-
cover costs to initiate non-standard metering service. The monthly fee 
must [shall] recover ongoing costs to provide non-standard metering 
service, including costs for meter reading and billing. Fixed costs not 
related to the initiation of non-standard metering service may be allo-
cated between the one-time and monthly fees[,] and recovered through 
the monthly fee over a shortened period of time. 

(g) [(f)] Retail electric product compatibility. After receipt of 
the notice prescribed by subsection (d)(1)(C) [(c)(1)(D)] of this sec-
tion, if the customer's current product is not compatible with non-stan-
dard metering service, the customer's REP of record must [shall] work 
with the customer to either promptly transition the customer to a prod-
uct that is compatible with non-standard metering service or trans-
fer the customer to another REP, subject to any applicable charges 
or fees required under the customer's existing contract. If the cus-
tomer is unresponsive, the customer's REP of record may transition 
the customer without the customer's affirmative consent to a market-
based, month-to-month product that is compatible with non-standard 
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metering service. Alternatively, if the customer is unresponsive, the 
customer's REP of record may transfer the customer to another REP 
under [pursuant to] §25.493 (relating to Acquisition and Transfer of 
Customers from One Retail Electric Provider or Another) so long as the 
new REP serves the customer using a market-based, month-to-month 
product with a rate (excluding charges for non-standard metering ser-
vice or other discretionary services) no higher than one of the tests pre-
scribed by §25.498(c)(15)(A)-(C) of this title (relating to Prepaid Ser-
vice). The customer's REP of record must [shall] promptly provide the 
customer notice that the customer has been transferred to a new prod-
uct and, if applicable, to a new REP, and must [shall] also promptly 
provide the new Terms of Service and Electricity Facts Label. 

[(g) Implementation. A TDU shall begin offering non-stan-
dard metering service pursuant to this section the later of 160 days from 
the effective date of this section or 45 days after the notice to REPs pre-
scribed by subsection (e)(1) of this section.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904266 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 936-7244 

SUBCHAPTER D. RECORDS, REPORTS, AND 
OTHER REQUIRED INFORMATION 
16 TAC §25.97 

The Public Utility Commission of Texas (commission) proposes 
§25.97, relating to Line Inspection and Safety. The proposed 
rule will implement the reporting requirements in Public Utility 
Regulatory Act (PURA) §38.102. 

Growth Impact Statement 

The commission provides the following governmental growth im-
pact statement for the proposed rule, as required by Texas Gov-
ernment Code §2001.0221. The commission has determined 
that for each year of the first five years that the proposed rule is 
in effect, the following statements will apply: 

(1) the proposed rule will not create a government program and 
will not eliminate a government program; 

(2) implementation of the proposed rule will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions; 

(3) implementation of the proposed rule will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the commission because it will not increase or 
decrease agency staffing levels; 

(4) the proposed rule will not require an increase and will not 
require a decrease in fees paid to the commission; 

(5) the proposed rule will create a new regulation to implement 
PURA §38.102 enacted by the 86th Legislative Session; 

(6) the proposed rule will not limit an existing regulation; 

(7) the proposed rule will not change the number of individuals 
subject to the rule's applicability; and 

(8) the proposed rule will not affect this state's economy. 

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities 

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of 
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under 
Texas Government Code §2006.002(c). 

Takings Impact Analysis 

The commission has determined that the proposed rule will not 
be a taking of private property as defined in chapter 2007 of the 
Texas Government Code. 

Fiscal Impact on State and Local Government 

Constance McDaniel Wyman, Director of Electric Utility Engi-
neering, has determined that for the first five-year period the pro-
posed rule is in effect, there will be no fiscal implications for the 
state or for units of local government under Texas Government 
Code §2001.024(a)(4) as a result of enforcing or administering 
the rule. 

Public Benefits 

Ms. McDaniel Wyman has also determined that for each year of 
the first five years the proposed rule is in effect, the anticipated 
public benefit expected as a result of the adoption of the pro-
posed rule will be the implementation of PURA §38.102. There 
will be economic cost to affected entities required to comply with 
the rule under Texas Government Code §2001.024(a)(5). 

Local Employment Impact Statement 

For each year of the first five years the proposed rule is in effect, 
there should be no effect on a local economy; therefore, no local 
employment impact statement is required under Texas Govern-
ment Code §2001.022. 

Costs to Regulated Persons 

Texas Government Code §2001.0045(b) does not apply to this 
rulemaking, because the Public Utility Commission is expressly 
excluded under subsection §2001.0045(c)(7). 

Public Hearing 

The commission staff will conduct a public hearing on this 
rulemaking, if requested in accordance with Texas Govern-
ment Code §2001.029, at the commission's offices located in 
the William B. Travis Building, 1701 North Congress Avenue, 
Austin, Texas 78701 on Friday, January 17, 2020, at 9:00 a.m. 
The request for a public hearing must be received by Monday, 
January 13, 2020. If no request for a public hearing is received 
and the commission staff cancels the hearing, it will make a 
filing in this project prior to the scheduled date for the hearing. 

Public Comments 

Initial comments on the proposed rule may be submitted to the 
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, no 
later than January 6, 2020. Sixteen copies of comments to the 
proposed rule are required to be filed under §22.71(c) of 16 
Texas Administrative Code. Reply comments may be submitted 
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in the same manner no later than January 13, 2020. Comments 
should be organized in a manner consistent with the organiza-
tion of the proposed rule. The commission invites specific com-
ments regarding the costs associated with, and benefits that will 
be gained by, implementation of the proposed rule. The com-
mission will consider the costs and benefits in deciding whether 
to modify the proposed rule on adoption. All comments should 
refer to project number 49827. 

Statutory Authority 

This new rule is proposed under §14.002 of the Public Utility 
Regulatory Act, Tex. Util. Code (PURA), which provides the 
commission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction, and 
§38.102, which requires certain utilities to filed with the commis-
sion reports on safety processes and inspections. 

Cross reference to statutes: Public Utility Regulatory Act 
§§14.002 and 38.102. 

§25.97. Line Inspection and Safety. 
(a) Purpose. This section implements the reporting require-

ments in Public Utility Regulatory Act (PURA) §38.102. 

(b) Applicability. This section applies to electric utilities, mu-
nicipally owned utilities, and electric cooperatives that own or operate 
overhead transmission or distribution assets. 

(c) Definition. When used in this section, the term "affected 
entity" means an electric utility, electric cooperative, or municipally 
owned utility that owns or operates overhead transmission or distribu-
tion assets. 

(d) Employee Training Report. 

(1) Not later than May 1, 2020, each affected entity must 
submit to the Commission a report that includes: 

(A) a summary description of hazard recognition train-
ing documents provided by the affected entity to its employees related 
to overhead transmission and distribution facilities; and 

(B) a summary description of training programs pro-
vided to employees by the affected entity related to the National Elec-
trical Safety Code (NESC) for construction of electric transmission and 
distribution lines. 

(2) An affected entity must submit an updated report not 
later than the 30th day after the date the affected entity finalizes a ma-
terial change to a document or training program included in a report 
submitted under paragraph (1) of this subsection. 

(e) Five-Year Report. 

(1) Not later than May 1 every five years, each affected 
entity that owns or operates overhead transmission facilities greater 
than 60 kilovolts must submit to the commission a report for the five-
year period ending on December 31 of the preceding calendar year that 
includes: 

(A) the percentage of overhead transmission facilities 
greater than 60 kilovolts inspected for compliance with the NESC re-
lating to vertical clearance in the reporting period; and 

(B) the percentage of the overhead transmission facili-
ties greater than 60 kilovolts anticipated to be inspected for compliance 
with the NESC relating to vertical clearance during the five-year period 
beginning on January 1 of the year in which the report is submitted. 

(2) The first report submitted under this subsection must be 
submitted not later than May 1, 2020. 

(f) Annual Report. Not later than May 1 of each year, each 
affected entity must make a report to the commission for the preceding 
calendar year. 

(1) For each affected entity that owns or operates overhead 
transmission facilities greater than 60 kilovolts, the report must include 
the following information related to those facilities: 

(A) the number of identified occurrences of noncompli-
ance with PURA §38.004 regarding vertical clearance requirements of 
the NESC for overhead transmission facilities; 

(B) whether the affected entity has actual knowledge 
that any portion of the affected entity's transmission system is not in 
compliance with PURA §38.004 regarding vertical clearance require-
ments of the NESC for overhead transmission facilities; and 

(C) whether the affected entity has actual knowledge of 
any violations of easement agreements with the United States Army 
Corps of Engineers relating to PURA §38.004 regarding the vertical 
clearance requirements of the NESC for overhead transmission facili-
ties. 

(2) For each affected entity that owns or operates overhead 
transmission facilities greater than 60 kilovolts or distribution facilities 
greater than 1 kilovolt, the report must include the following informa-
tion related to those facilities: 

(A) the number of fatalities or injuries of individuals 
other than employees, contractors, or other persons qualified to work 
in proximity to overhead high voltage lines involving transmission or 
distribution assets related to noncompliance with the requirements of 
PURA §38.004; and 

(B) a description of corrective actions taken or planned 
to prevent the reoccurrence of fatalities or injuries described by sub-
paragraph (A) of this paragraph. 

(3) Violations resulting from, and incidents, fatalities, or 
injuries attributable to a violation resulting from, a natural disaster, 
weather event, or man-made act or force outside of an affected entity's 
control are not required to be included in the report under this subsec-
tion. 

(g) Reporting Form. An affected entity must make a report 
required by this section on a form prescribed by the commission. 

(h) Report Filing. An affected entity filing a report required 
under this subsection must include the project number designated by 
the commission for the report on the first page of the report and submit 
the correct number of copies of the report to the commission's central 
records for filing. 

(i) Reports Publicly Available. Not later than September 1 
each year, the commission will make the reports submitted under this 
section publicly available on the commission's Internet website. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904287 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 936-7244 
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CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
The Public Utility Commission of Texas (commission) proposes 
new 16 Texas Administrative Code (TAC) new 16 TAC §25.112, 
relating to Registration of Brokers, and new 16 TAC §25.486, 
relating to Customer Protections for Brokerage Services. The 
proposed rules will implement the requirements of Public Util-
ity Regulatory Act (PURA) §39.3555 enacted by the 86th Texas 
Legislature. 

Public Benefits 

For each year of the first five years the proposed rules are in ef-
fect, the anticipated public benefit expected as a result of the 
adoption of the proposed rules will be the implementation of 
PURA §39.3555. There may be economic costs to affected en-
tities required to comply with the rules under Texas Government 
Code §2001.024(a)(5), but those costs are necessary to imple-
ment PURA §39.3555 as enacted by the 86th Texas Legislature. 

Growth Impact Statement 

The commission provides the following governmental growth im-
pact statement for the proposed rule, as required by Texas Gov-
ernment Code §2001.0221. The commission has determined 
that for each year of the first five years that the proposed rules 
are in effect, the following statements will apply: 

(1) the proposed rules will not create a government program and 
will not eliminate a government program; 

(2) implementation of the proposed rules will not require the cre-
ation of new employee positions and will not require the elimina-
tion of existing employee positions; 

(3) implementation of the proposed rules will not require an in-
crease and will not require a decrease in future legislative ap-
propriations to the commission; 

(4) the proposed rules will not require an increase and will not 
require a decrease in fees paid to the commission; 

(5) the proposed rules will create new regulations to implement 
PURA §39.3555 as enacted by the 86th Texas Legislature; 

(6) the proposed rules will not limit an existing regulation; 

(7) the proposed rules will not increase the number of individuals 
subject to the rule's applicability; and 

(8) the proposed rules will not affect this state's economy. 

Fiscal Impact on Small and Micro-Businesses and Rural Com-
munities 

There is no adverse economic effect anticipated for small busi-
nesses, micro-businesses, or rural communities as a result of 
implementing the proposed rule. Accordingly, no economic im-
pact statement or regulatory flexibility analysis is required under 
Texas Government Code §2006.002(c). 

Takings Impact Analysis 

The commission has determined that the proposed rules will not 
be a taking of private property as defined in chapter 2007 of the 
Texas Government Code. 

Fiscal Impact on State and Local Government 

James Kelsaw, Senior Utility Analyst, has determined that for the 
first five-year period the proposed rules are in effect, there will be 
no fiscal implications for the state or for units of local government 
under Texas Government Code §2001.024(a)(4) as a result of 
enforcing or administering the rule. 

Local Employment Impact Statement 

For each year of the first five years the proposed rules are in 
effect, there should be no effect on a local economy; therefore, 
no local employment impact statement is required under Texas 
Government Code §2001.022. 

Costs to Regulated Persons 

Texas Government Code §2001.0045(b) does not apply to this 
rulemaking, because the Public Utility Commission is expressly 
excluded under subsection §2001.0045(c)(7). 

Public Hearing 

The commission staff will conduct a public hearing on this 
rulemaking, if requested, in accordance with Texas Govern-
ment Code §2001.029, at the commission's offices located in 
the William B. Travis Building, 1701 North Congress Avenue, 
Austin, Texas 78701 on Friday, January 17, 2020 at 9:00 a.m. 
The request for a public hearing must be received by Monday, 
January 13, 2020. If no request for a public hearing is received 
and the commission staff cancels the hearing, it will file in this 
project a notification of the cancellation of the hearing prior to 
the scheduled date for the hearing. 

Public Comments 

Initial comments on the proposed rules may be submitted to the 
Filing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, no 
later than January 6, 2020. Sixteen copies of comments on 
the proposed rules are required to be submitted under 16 TAC 
§22.71(c). Reply comments may be submitted in the same man-
ner no later than January 13, 2020. Comments should be orga-
nized in a manner consistent with the organization of the pro-
posed rules. The commission invites specific comments regard-
ing the costs associated with, and benefits that will be gained 
by, implementation of the proposed rules. The commission will 
consider the costs and benefits in deciding whether to modify 
the proposed rules on adoption. All comments should refer to 
project number 49794. 

SUBCHAPTER E. CERTIFICATION, 
LICENSING AND REGISTRATION 
16 TAC §25.112 

Statutory Authority 

This rule is proposed under §14.002 of the Public Utility Reg-
ulatory Act, Tex. Util. Code (PURA), which provides the com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction, and 
§39.3555, which requires entities that provide brokerage ser-
vices in this state to register as brokers with the commission 
and to comply with customer protection provisions established 
by the commission and Chapters 17 and 39 of PURA and which 
requires the commission to adopt rules as necessary to imple-
ment the section. 

Cross reference to statutes: Public Utility Regulatory Act 
§§14.002 and 39.3555. 

§25.112. Registration of Brokers. 
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(a) Registration required. A person must not provide broker-
age services, including brokerage services offered online, in this state 
for compensation or other consideration unless the person is registered 
with the commission as a broker. A retail electric provider (REP) is 
not permitted to register as a broker and must not knowingly provide 
bids or offers to a person who provides brokerage services in this state 
for compensation or other consideration and is not registered as a bro-
ker. A REP may rely on the publicly available list of registered brokers 
posted on the commission's website to determine whether a broker is 
registered with the commission. 

(b) Definitions. The following terms, when used in this sec-
tion, have the following meanings unless the context indicates other-
wise: 

(1) Broker--A person that provides brokerage services. 

(2) Brokerage services--Providing advice or procurement 
services to, or acting on behalf of, a retail electric customer regarding 
the selection of a REP, or a product or service offered by a REP. 

(c) Requirements for a person seeking to register as a broker. 
A person seeking to register under this section must provide the infor-
mation listed in this subsection. 

(1) all business names of the registrant limited to five busi-
ness names; 

(2) the mailing address, telephone number, and email ad-
dress of the principal place of business of the registrant; 

(3) the name, title, business mailing address, telephone 
number, and email address for the registrant's regulatory contact 
person; 

(4) the name, title, business mailing address, telephone 
number, and email address of the registrant's customer service contact 
person; 

(5) the name, title, business mailing address, telephone 
number, and email address of the registrant's commission complaint 
contact person; 

(6) the form of business being registered (e.g., corporation, 
partnership, or sole proprietor); and 

(7) an affidavit from the owner, partner, or officer of the 
registrant affirming that the registrant is authorized to do business in 
Texas under all applicable laws and is in good standing with the Texas 
Secretary of State; that all statements made in the application are true, 
correct, and complete; that any material changes in the information will 
be provided in a timely manner; and that the registrant understands and 
will comply with all applicable law and rules. 

(d) Registration procedures. The following procedures apply 
to a person seeking to register as a broker: 

(1) A registration application must be made on the form 
approved by the commission, verified by notarized oath or affirmation, 
and signed by an owner, partner, or officer of the registrant. The form 
may be obtained from the central records division of the commission 
or from the commission's Internet site. Each registrant must file its 
registration application form with the commission's filing clerk in ac-
cordance with the commission's procedural rules. 

(2) The registrant may identify certain information or doc-
uments submitted that it believes to contain proprietary or confidential 
information. Registering entities may not designate the entire registra-
tion application as confidential. Information designated as proprietary 
or confidential will be treated in accordance with the confidentiality re-
quirements in the Public Utility Regulatory Act (PURA), Tex. Gov't 

Code Chapter 552, and commission rules. If a public information act 
request is received for information designated as confidential, the reg-
istrant has the burden to establish that the requested information is pro-
prietary or confidential. 

(3) The registrant must promptly inform the commission 
of any material change in the information provided in the registration 
application while the application is being processed. 

(4) An application will be processed as follows: 

(A) Commission staff will review the submitted form 
for completeness. Within 20 working days of receipt of an application, 
the commission staff will notify the registrant by mail or e-mail of any 
deficiencies in the application. The registrant will have ten working 
days from the issuance of the notification to cure the deficiencies. If 
the deficiencies are not cured within ten working days, commission 
staff will notify the registrant that the registration application is rejected 
without prejudice. 

(B) Commission staff will determine whether to accept 
or reject the application within 60 days of the receipt of a complete 
application. 

(C) An applicant may contest commission staff's rejec-
tion of its application by filing a petition for formal review of the reg-
istration application in accordance with the commission's procedural 
rules. The registrant has the burden of proof to establish that its appli-
cation meets the requirements of PURA and commission rules. 

(e) Registration renewal. A broker registration expires three 
years after the date of the assignment of a broker registration num-
ber. Each registrant must submit the information required to renew its 
registration with the commission not less than 90 days prior to the ex-
piration date of the current registration. An expired registration is no 
longer valid and the broker will be removed from the broker list on the 
commission's website. 

(f) Registration amendment. A broker must amend its regis-
tration to reflect any changes in the information previously submitted, 
including business name, mailing address, email address, or telephone 
number within 30 calendar days from the date of the change. 

(g) Suspension and revocation of registration and administra-
tive penalty. The commission may impose an administrative penalty 
for violations of PURA or commission rules. The commission may 
also suspend or revoke a broker's registration for significant violations 
of PURA or commission rules. Significant violations include, but are 
not limited to, the following: 

(1) providing false or misleading information to the com-
mission; 

(2) engaging in fraudulent, unfair, misleading, deceptive or 
anti-competitive practices; 

(3) a pattern of failure to meet the requirements of PURA, 
commission rules, or commission orders; 

(4) failure to respond to commission inquiries or customer 
complaints in a timely fashion; 

(5) switching or causing to be switched the REP of a cus-
tomer without first obtaining the customer's authorization; or 

(6) billing an unauthorized charge or causing an unautho-
rized charge to be billed to a customer's retail electric service bill. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904273 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 936-7244 

SUBCHAPTER R. CUSTOMER PROTECTION 
RULES FOR RETAIL ELECTRIC SERVICE 
PROVIDERS 
16 TAC §25.486 

Statutory Authority 

This rule is proposed under §14.002 of the Public Utility Reg-
ulatory Act, Tex. Util. Code (PURA), which provides the com-
mission with the authority to make and enforce rules reason-
ably required in the exercise of its powers and jurisdiction, and 
§39.3555, which requires entities that provide brokerage ser-
vices in this state to register as brokers with the commission 
and to comply with customer protection provisions established 
by the commission and Chapters 17 and 39 of PURA and which 
requires the commission to adopt rules as necessary to imple-
ment the section. 

Cross reference to statutes: Public Utility Regulatory Act 
§§14.002 and 39.3555. 

§25.486. Customer Protections for Brokerage Services. 

(a) Applicability. This section applies to all brokers. 

(b) Definitions. The following terms, when used in this sec-
tion, have the following meanings unless the context indicates other-
wise: 

(1) Broker--As defined in §25.112 of this title (relating to 
Registration of Brokers). 

(2) Brokerage services--As defined in §25.112 of this title. 

(3) Client--A person who receives or solicits brokerage ser-
vices from a broker. 

(4) Client agent--A broker who has the legal right and au-
thority to act on behalf of a client regarding the selection of, enrollment 
for, or contract execution of a product or service offered by a retail elec-
tric provider (REP), including electric service. 

(5) Proprietary client information--Any information that is 
compiled by a broker on a client that makes possible the identification 
of any individual client by matching such information with the client's 
name, address, retail electric account number, type or classification of 
retail electric service, historical electricity usage, expected patterns of 
use, types of facilities used in providing service, individual retail elec-
tric or brokerage services contract terms and conditions, price, current 
charges, billing records, or any information that the client has expressly 
requested not be disclosed. Information that is redacted or organized in 
such a way as to make it impossible to identify the client to whom the 
information relates does not constitute proprietary client information. 

(c) Voluntary alteration of customer protections. A client other 
than a residential or small commercial class customer or applicant, or 
a non-residential customer or applicant whose load is part of an ag-

gregation in excess of 50 kilowatts, may agree to a different level of 
customer protections than is required by this section. Any agreements 
containing a different level of protections from those required by this 
section must be memorialized on paper or electronically and provided 
to the client. Copies of such agreements must be provided to commis-
sion staff upon request. 

(d) Broker communications. 

(1) All written, electronic, and oral communications, in-
cluding advertising, websites, direct marketing materials, and billing 
statements produced by a broker must be clear and not misleading, 
fraudulent, unfair, deceptive, or anti-competitive. Prohibited commu-
nications include, but are not limited to: 

(A) stating, suggesting, implying or otherwise leading 
a client to believe that receiving brokerage services will provide a cus-
tomer with more reliable service from a transmission and distribution 
utility (TDU); 

(B) falsely suggesting, implying or otherwise leading 
a client to believe that a person is a representative of a TDU, REP, 
aggregator, or another broker; 

(C) falsely stating or suggesting that brokerage services 
are being provided without compensation; and 

(D) falsely claiming to be the client agent of a customer. 

(2) All printed advertisements, electronic advertising over 
the Internet, and websites must include the broker's registered name. 

(e) Language requirements. A broker must provide customer 
service and any information required by this section to a client in the 
language used to market the broker's products and services to that 
client. 

(f) Required disclosures. A broker must inform a client of the 
following prior to the initiation of brokerage services: 

(1) the broker's registered name, business mailing address, 
and contact information; 

(2) the broker's commission registration number; 

(3) the registered name of any REP that is an affiliate of the 
broker; 

(4) a clear description of the services the broker will pro-
vide for the client. If the broker will provide services for the client that 
have not been identified prior to the initiation of brokerages services, 
the broker must provide a description of those services to the client be-
fore the client is obligated to provide compensation for the provision 
of those services; 

(5) the duration of the agreement to provide brokerage ser-
vices, if applicable; 

(6) a description of how the broker will be compensated for 
providing brokerage services and by whom; if the broker is compen-
sated directly by the client, the broker must disclose the details of the 
compensation; 

(7) how the client can terminate the agreement to provide 
brokerage services, if applicable; 

(8) the amount of any fee or other cost the client will incur 
for terminating the agreement to provide brokerage services, if appli-
cable; and 

(9) the commission's telephone number and email address 
for complaints and inquiries. 

(g) Client agent requirements. 
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(1) An agreement between a broker and a client that autho-
rizes the broker to act as a client agent for the client must be memori-
alized on paper or electronically. 

(2) In addition to the requirements of subsection (f) of this 
section, a broker that acts as a client agent for the client must inform 
the client of the following: 

(A) a clear description of the actions the broker is au-
thorized to take on the client's behalf; 

(B) the duration of the agency relationship; 

(C) how the client can terminate the agency agreement; 

(D) the amount of any fee or other cost the client will 
incur for terminating the agency agreement; and 

(E) how the client's customer data and account access 
information will be used, protected, and retained by the broker and 
disposed of at the conclusion of the agency relationship. 

(3) A broker that is authorized to act as a client agent for 
the client must provide evidence of that authority upon request of the 
client, commission staff, or a REP with which the broker seeks to enroll 
the client. 

(h) Broker enrollments. A broker that is not an agent of a REP 
under §25.471(d)(10) of this title (relating to General Provisions of 
Customer Protection Rules) may enter into an agreement with a REP 
to assume all or part of the REP's responsibilities under §25.474 of this 
title (relating to Selection of Retail Electric Provider) for the purpose 
of enrolling applicants or customers for retail electric service. A broker 
that assumes the responsibilities of a REP under §25.474 must comply 
with the requirements of §25.474. A REP that enters into an agreement 
with a broker to assume all or part of the REP's responsibilities under 
§25.474 remains accountable under §25.107(a)(3) of this title (relating 
to Certification of Retail Electric Providers) for compliance with all ap-
plicable laws and commission rules for all activities conducted by the 
broker related to those responsibilities. An agreement between a REP 
and a broker under this subsection must be memorialized on paper or 
electronically and provided to the commission upon request. 

(i) Discrimination prohibited. A broker must not refuse to pro-
vide brokerage services or otherwise discriminate in the provision of 
brokerage services to any client because of race, creed, color, national 
origin, ancestry, sex, marital status, source or level of income, disabil-
ity, or familial status; or refuse to provide brokerage services to a client 
because the client is located in an economically distressed geographic 
area or qualifies for low-income affordability or energy efficiency ser-
vices; or otherwise unreasonably discriminate on the basis of the geo-
graphic location of a client. 

(j) Proprietary client information. 

(1) A broker must not release proprietary client informa-
tion to any person unless the client authorizes the release in writing on 
paper or electronically. This prohibition does not apply to the release 
of such information to: 

(A) the commission; 

(B) the Office of Public Utility Counsel, upon request 
under PURA §39.101(d); or 

(C) a REP or TDU as necessary to complete a required 
market transaction, under terms approved by the commission. 

(2) A broker is not permitted to sell, make available for 
sale, or authorize the sale of any client-specific information or data 
obtained unless the client authorizes the sale in writing on paper or 
electronically. 

(k) Customer service and complaint handling. 

(1) Client access. Each broker must ensure that clients 
have reasonable access to its service representatives to make in-
quiries and complaints, discuss charges on bills, terminate service, 
and transact any other pertinent business. A broker must promptly 
investigate client complaints and advise the complainant of the results. 
A broker must inform the complainant of the commission's informal 
complaint resolution process and the following contact information 
for the commission: Public Utility Commission of Texas, Customer 
Protection Division, P.O. Box 13326, Austin, Texas 78711-3326; (512) 
936-7120 or in Texas (toll-free) 1-888-782-8477, fax (512) 936-7003, 
e-mail address: customer@puc.texas.gov, Internet website address: 
www.puc.texas.gov, TTY (512) 936-7136, and Relay Texas (toll-free) 
1-800-735-2989. 

(2) Complaint handling. A client has the right to make a 
formal or informal complaint to the commission. A broker may not 
use a written or verbal agreement with a client to impair this right for a 
client that is a residential or small commercial customer. A broker must 
not require a client that is a residential or small commercial customer to 
engage in alternative dispute resolution, including requiring complaints 
to be submitted to arbitration or mediation by third parties. 

(3) Informal complaints. 

(A) A person may file an informal complaint with the 
commission by contacting the commission at: Public Utility Commis-
sion of Texas, Customer Protection Division, P.O. Box 13326, Austin, 
Texas 78711-3326; (512) 936-7120 or in Texas (toll-free) 1-888-782-
8477, fax (512) 936-7003, e-mail address: customer@puc.texas.gov, 
Internet website address: www.puc.texas.gov, TTY (512) 936-7136, 
and Relay Texas (toll-free) 1-800-735-2989. 

(B) A complaint should include the following informa-
tion, as applicable: 

(i) the complainant's name, billing and service ad-
dress, telephone number and email address, if any; 

(ii) the name of the broker; 

(iii) the broker's registration number; 

(iv) the name of any relevant REP; 

(v) the customer account number or electric service 
identifier; 

(vi) an explanation of the facts relevant to the com-
plaint; 

(vii) the complainant's requested resolution; and 

(viii) any documentation that supports the com-
plaint. 

(C) The commission will forward the informal com-
plaint to the broker. 

(D) The broker must investigate each informal com-
plaint forwarded to the broker by the commission and advise the 
commission in writing on paper or electronically of the results of the 
investigation within 21 days after the complaint is forwarded to the 
broker by the commission. 

(E) The commission will review the complaint informa-
tion and the broker's response and notify the complainant of the results 
of the commission's investigation. 

(F) The broker must keep a record for two years after 
receiving notification by the commission that the complaint has been 
closed. This record must show the name and address of the com-
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plainant, the date, nature and adjustment or disposition of the com-
plaint. 

(4) Formal complaints. If the complainant is not satisfied 
with the results of the informal complaint process, the complainant may 
file a formal complaint with the commission within two years of the 
date on which the commission closes the informal complaint. Formal 
complaints will be docketed as provided in the commission's proce-
dural rules. 

(l) Record retention. 

(1) A broker must establish and maintain records and data 
that are sufficient to: 

(A) verify its compliance with the requirements of any 
applicable commission rules; and 

(B) support any investigation of customer complaints. 

(2) All records required by this section must be retained for 
no less than two years, unless otherwise specified. 

(3) Unless otherwise prescribed by the commission or its 
authorized representative, all records required by this subchapter must 
be provided to the commission within 15 calendar days of its request. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904274 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 936-7244 
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PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 

CHAPTER 70. INDUSTRIALIZED HOUSING 
AND BUILDINGS 
16 TAC §§70.22 - 70.25, 70.30, 70.60, 70.70, 70,73, 70.101 

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas 
Administrative Code (TAC), Chapter 70, §§70.22 - 70.25, 70.30, 
70.60, 70.70, 70.73, and 70.101, regarding the Industrialized 
Housing and Buildings Program. These proposed changes are 
referred to as "proposed rules." 

EXPLANATION OF AND JUSTIFICATION FOR THE RULES 

The rules under 16 TAC, Chapter 70 implement Texas Occupa-
tions Code, Chapter 1202, Industrialized Housing and Buildings 
(IHB). 

The proposed rules are necessary to implement House Bill (HB) 
1385 and HB 2546, 86th Legislature, Regular Session (2019) 
and make clean-up and clarification changes. 

HB 1385 Changes 

HB 1385 removed the height limit for industrialized housing and 
buildings regulated by the Department. The proposed rules are 
necessary to ensure the safety of the public as structures taller 
than four stories or 60 feet are now regulated by the Depart-
ment. Specifically, the proposed rules ensure that persons who 
perform design review or inspections have necessary expertise 
in fire safety. The proposed rules also require builders who in-
stall structures taller than 75 feet to be registered with the De-
partment as industrialized builders, rather than obtaining instal-
lation or alteration permits, so that the Department is better able 
to ensure that all necessary inspections are performed. In ad-
dition, the proposed rules remove an exemption that conflicts 
with the changes made by HB 1385. The proposed rules also 
require manufacturers to complete a certification update if they 
wish to construct modules or modular components that are out-
side the scope of their existing certification. This change is nec-
essary to ensure that modules and modular components for new 
projects, such as taller structures that were not previously under 
the Department's regulation, will be constructed in accordance 
with the mandatory building codes. Furthermore, the proposed 
rules extend the deadline for completing work to 365 days for 
structures built to a code other than the International Residential 
Code (IRC), giving builders more time to complete more com-
plex structures. 

Additionally, the proposed rules update the site inspection 
requirements to account for taller, more complex structures built 
under the Department's program. The proposed rules do not 
create additional inspection requirements, but better describe 
the existing requirements so that they apply to all industrialized 
housing and buildings regulated by the Department. For ex-
ample, the proposed rules delete existing language stating that 
on-site inspections are normally completed in three phases, 
as this is not true for taller and more complex structures. The 
proposed rules explicitly require all inspections required by the 
mandatory building codes, including special inspections, which 
may be required for taller structures. The proposed rules also 
require that special inspections be conducted by persons who 
are approved by the Industrialized Housing and Buildings Code 
Council (Council) and require Department approval in order to 
change the person or agency once the special inspection has 
already begun. These changes are necessary to ensure that 
taller structures are adequately inspected. 

HB 2546 Changes 

HB 2546 gives manufacturers and builders the option to con-
struct single-family industrialized housing in accordance with 
certain local amendments to the statewide energy code in Texas 
for single-family residential construction. Those local amend-
ments or alternative compliance paths must be requested by 
a municipality, county, or group of counties in the climate zone 
where the housing will be located and must be determined by 
the Energy Systems Laboratory at Texas A&M University to be 
equally or more stringent than the statewide energy code. The 
bill also required manufacturers and builders to make available 
all documentation necessary to evaluate the industrialized 
housing. 

The proposed rules require manufacturers to send design re-
view agencies information on the local amendments or alterna-
tive compliance paths to which the manufacturer will construct a 
modular home. This is necessary to enable the design review 
agency to properly review the plans for the home. The proposed 
rules also add an amendment to the mandatory building codes to 
allow single-family housing to be constructed in accordance with 
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the local amendments and alternative compliance paths that are 
authorized by HB 2546. 

Clean-up and Clarification Changes 

The proposed rules also include several changes designed to 
make the rules easier to understand by adding a new subsection 
to the amendments to the mandatory building codes, in order to 
clarify that electrical tests must be performed on modular build-
ings as well as homes. These tests are already required in the 
current rules, but there is some confusion because the current 
rules reference a section of the National Electrical Code (NEC) 
which pertains to manufactured housing. By adding a new Ar-
ticle 545.14 to the NEC, the proposed rules will make it clearer 
that electrical testing is to be performed on both housing and 
buildings. 

The proposed rules also use new language to clarify which build-
ings are exempt from site inspections, as the proposed language 
is more precise than the existing language and may lessen any 
confusion about which buildings do not require site inspections. 
Additionally, the proposed rules clarify that the prohibition on de-
structive disassembly applies only to modules or modular com-
ponents completed in the plant and certified by a Department-is-
sued decal or insignia. This is necessary as projects may include 
a mixture of modular and site-built construction. 

The proposed rules also make clean-up changes, including in-
corporating third-party inspection agencies into the rule regard-
ing site inspections, and changing the description of how vio-
lations and corrective actions must be documented. The new 
description of how to document violations gives the Department 
flexibility to prescribe new, more efficient methods of documen-
tation in the future. The clean-up change adding third-party in-
spection agencies is necessary because the agencies are al-
ready involved, through their inspectors, in the site inspection 
process. 

The proposed rules were presented to six members of the Texas 
Industrialized Building Code Council (Council) on October 29, 
2019. There were fewer than a quorum of members present, 
so the Council did not vote on the proposed rules. However, 
the Council members who were present did have an opportunity 
to discuss the proposed rules and make changes. The Coun-
cil members did not have any changes, but after the meeting, 
staff made non-substantive changes to the proposed §70.101 to 
make the proposed rule amendments easier to understand. 

SECTION-BY-SECTION SUMMARY 

The proposed rules amend §70.22 by requiring fire safety re-
viewers to have International Code Council (ICC) certification as 
a fire plans examiner. 

The proposed rules amend §70.23 to require ICC fire inspector 
certifications for various third-party inspection agency person-
nel. Specifically, the third-party inspection agency supervisor of 
inspections must have ICC certification as a fire inspector I. In-
spectors who perform in-plant inspections of modules or modular 
components that will be part of a project over 75 feet must have 
ICC certification as a fire inspector I and inspectors who perform 
installation inspections of a project over 75 feet must have ICC 
certification as a fire inspector II. 

The proposed rules amend §70.24 by requiring third-party site 
inspectors who perform installation inspections of industrialized 
housing or buildings taller than 75 feet to have ICC certification 
as a fire inspector II. 

The proposed rules amend §70.25 by prohibiting installation per-
mits or alteration permits for structures that are taller than 75 feet. 

The proposed rules amend §70.30 by removing an exemption for 
structures that are taller than 4 stories or 60 feet. The proposed 
amendments also renumber the subsection accordingly. 

The proposed rules amend §70.60 by requiring a manufacturer, 
who wishes to construct modules or modular components out-
side the scope of the manufacturer's current certification, to com-
plete a certification update inspection for the aspects of construc-
tion for which the manufacturer is not currently certified. 

The proposed rules amend §70.70 by: (1) requiring manufac-
turers to send design review agencies any local amendments 
or alternative compliance paths, to which the manufacturer will 
construct a modular home; and (2) referring to a new section of 
the NEC, which is added in §70.101 of the proposed rules, and 
specifying the electrical tests that must be performed on indus-
trialized houses and buildings. 

The proposed rules amend §70.73 by: 

-removing language stating that on-site inspections are normally 
accomplished in three phases, and instead explicitly requiring all 
inspections required by certain codes (the IBC, IMC, IPC, IFC, 
IFGC, IECC, IFC, and IRC), special inspections required by the 
IBC, a set inspection, and a final inspection; 

-requiring that special inspections be conducted by persons who 
are approved by the Council and meet all applicable require-
ments; 

-requiring Department approval to change the inspector or 
agency once the special inspection has already begun; 

-providing a longer deadline for completion (365 days) for struc-
tures that are built to a code other than the IRC; 

-clarifying which structures are exempt from site inspections; 

-clarifying that the prohibition on destructive disassembly during 
site inspections applies only to modules or modular components 
completed in a plant and certified by a Department-issued decal 
or insignia; 

-changing the word "assuring" to "ensuring" as this wording may 
be clearer; 

-adding inspection agencies as persons who may be contacted 
to schedule inspections; 

-adding that an industrialized builder or installation permit holder 
may not change the inspection agency for a project once started 
without written approval from the Department; 

-requiring inspection violations and corrective actions to be doc-
umented in accordance with Council procedures, rather than on 
a specific form. 

The proposed rules amend §70.101(h)(5) to allow single-family 
industrialized housing to be built in accordance with the energy 
code with any local amendments or alternative compliance paths 
that are requested by a municipality, county, or group of coun-
ties located in the climate zone where the house will be located 
and are determined by the Texas Energy Systems Laboratory 
to be equally or more stringent than the energy code adopted 
by the State Energy Conservation Office (SECO). The proposed 
amendments also renumber the subsection accordingly. 
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The proposed rules amend §70.101(j) by adding a new section 
of the NEC, specifying which electrical tests must be performed 
on industrialized housing and buildings. 

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules 
are in effect, there are no estimated additional costs or reduc-
tions in costs, or increase or loss in revenue, to state government 
as a result of enforcing or administering the proposed rules. The 
activities required to implement the proposed rule changes, if 
any, are one-time program administration tasks that are routine 
in nature. This will not result in an increase in program costs. Ad-
ditionally, the proposed rules do not decrease program costs as 
they do not remove any activities performed by the Department 
that would cause a decrease in personnel or resources. Also, 
the proposed rules do not amend or impact the fees assessed 
by the licensing program, so the proposed rules do not increase 
or decrease the revenue to the State. 

Mr. Couvillon has determined that for each year of the first five 
years the proposed rules are in effect, there is no estimated in-
crease in costs to local governments as a result of enforcing or 
administering the proposed rules. There is no increase in local 
governments' responsibilities related to the regulation of indus-
trialized housing and buildings. 

Mr. Couvillon has determined that for each year of the first five 
years the proposed rules are in effect, there may be a reduction 
in costs to local governments as a result of enforcing or admin-
istering the proposed rules. The proposed rules implement leg-
islation which removed the height limits for modular construction 
regulated by the Department. Therefore, the Department rather 
than local jurisdictions will now oversee inspections of manufac-
turing facilities that construct high-rise buildings. This may re-
duce local governments' costs of inspecting manufacturing fa-
cilities. However, this reduction cannot be estimated because 
the number of inspections that local governments will no longer 
need to perform cannot be estimated. 

Mr. Couvillon has determined that for each year of the first five 
years the proposed rules are in effect, there is no estimated in-
crease or loss in revenue to local governments as a result of en-
forcing or administering the proposed rules. The proposed rules 
do not affect the amounts local governments may collect for per-
mits or site inspections of buildings. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

Mr. Couvillon has determined that the proposed rules will not af-
fect the local economy, so the agency is not required to prepare 
a local employment impact statement under Government Code 
§2001.022. Although the proposed rules might lead to more 
high-rise buildings being built through modular construction, the 
number of people needed to construct a modular building would 
not vary greatly from the number needed to construct a site-built 
building. Additionally, even if fewer workers are needed to con-
struct a modular high-rise building than the number needed for a 
site-built high-rise building, that might be offset by more modular 
buildings being constructed. 

PUBLIC BENEFITS 

Mr. Couvillon also has determined that for each year of the 
first five-year period the proposed rules are in effect, the public 
benefit will be increased access to modular housing and build-
ings. Modular housing and buildings provide significant cost sav-
ings related to the timely construction process using a factory as 

opposed to site building, which is subject to delays not found 
in a production environment. The public will also benefit from 
the construction of safe high-rise modular buildings that are de-
signed, constructed, and inspected to comply with the Interna-
tional Fire Code. Additionally, clarifying and clean-up amend-
ments will help licensees and the public to understand the appli-
cable rules and requirements. 

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH PROPOSAL 

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no an-
ticipated economic costs to persons who are required to com-
ply with the proposed rules. There may be minimal costs to li-
censees for fire inspection and plan reviewer certifications. How-
ever, these certifications can be used as continuing education for 
other certifications which are already required, thereby minimiz-
ing or even offsetting the cost. 

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES 

There will be no adverse effect on small businesses, micro-busi-
nesses, or rural communities as a result of the proposed rules. 
The proposed rules do not impose additional fees on any li-
censee or small or micro-business. Any additional costs are 
voluntary and could be offset by cost reductions in other areas. 
Additionally, the proposed rules will have no anticipated adverse 
economic effect on rural communities because the rules will not 
decrease the availability of licensees in rural communities, nor 
will the rules increase the cost of licensee services in rural com-
munities. 

Since the agency has determined that the proposed rules will 
have no adverse economic effect on small businesses, micro-
businesses, or rural communities, preparation of an Economic 
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, are not re-
quired. 

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL 
IMPACT 

The proposed rules do not have a fiscal note that imposes a 
cost on regulated persons, including another state agency, a 
special district, or a local government. Therefore, the agency is 
not required to take any further action under Government Code 
§2001.0045. 

GOVERNMENT GROWTH IMPACT STATEMENT 

Pursuant to Government Code §2001.0221, the agency provides 
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed 
rules will be in effect, the agency has determined the following: 

1. The proposed rules do not create or eliminate a government 
program. 

2. Implementation of the proposed rules does not require the 
creation of new employee positions or the elimination of existing 
employee positions. 

3. Implementation of the proposed rules does not require an 
increase or decrease in future legislative appropriations to the 
agency. 

4. The proposed rules do not require an increase or decrease in 
fees paid to the agency. 
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5. The proposed rules do not create a new regulation. 

6. The proposed rules do expand, limit, or repeal an existing 
regulation. The proposed rules expand regulations related to fire 
safety and alternative energy codes in order to implement legis-
lation. Language regarding reviews, inspections, and permits for 
high-rise construction is added consistent with the International 
Building Code, which identifies high-rise buildings as 75 feet and 
above. The proposed rules also expand a regulation to imple-
ment new legislation related to energy code compliance for sin-
gle-family modular residential construction. Additionally, clarify-
ing language is added to ensure better understanding and com-
pliance with existing rule requirements. The proposed rules also 
limit an existing regulation. Recent legislation removed height 
limits on modular construction which is regulated by the Depart-
ment. The corresponding rule language has been removed. 

7. The proposed rules do not increase or decrease the number 
of individuals subject to the rule's applicability. 

8. The proposed rules do not positively or adversely affect this 
state's economy. 

TAKINGS IMPACT ASSESSMENT 

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules 
do not restrict, limit, or impose a burden on an owner's rights to 
his or her private real property that would otherwise exist in the 
absence of government action. As a result, the proposed rules 
do not constitute a taking or require a takings impact assessment 
under Government Code §2007.043. 

PUBLIC COMMENTS 

Comments on the proposed rules may be submitted to Vanessa 
Vasquez, Legal Assistant, Texas Department of Licens-
ing and Regulation, P.O. Box 12157, Austin, Texas 78711, 
or facsimile (512) 475-3032, or electronically: erule.com-
ments@tdlr.texas.gov. The deadline for comments is 30 days 
after publication in the Texas Register. 

STATUTORY AUTHORITY 

The proposed rules are proposed under Texas Occupations 
Code, Chapters 51 and 1202 which authorize the Texas 
Commission of Licensing and Regulation, the Department's 
governing body, to adopt rules as necessary to implement these 
chapters and any other law establishing a program regulated by 
the Department. 

The statutory provisions affected by the proposed rules are those 
set forth in Texas Occupations Code, Chapters 51 and 1202. No 
other statutes, articles, or codes are affected by the proposed 
rules. 

§70.22. Criteria for Approval of Design Review Agencies. 

(a) - (b) (No change.) 

(c) The minimum personnel requirements and qualifications 
shall be as follows. 

(1) (No change.) 

(2) Technical staff members may qualify for more than one 
discipline. The agency does not need to have an individual staff mem-
ber for each discipline. The technical staff shall consist of the following 
positions. 

(A) - (E) (No change.) 

(F) The fire safety reviewer shall have: 

(i) - (ii) (No change.) 

(iii) certification as a fire [building] plans examiner 
as granted by ICC. 

(G) (No change.) 

(3) (No change.) 

§70.23. Criteria for Approval of Third Party Inspection Agencies and 
Inspectors. 

(a) - (b) (No change.) 

(c) The minimum personnel requirements and qualifications 
are as follows. 

(1) (No change.) 

(2) The supervisor of inspections shall have: 

(A) - (B) (No change.) 

(C) certification as a fire inspector II as granted by ICC; 
and 

(D) [(C)] certification as a residential energy inspec-
tor/plans examiner as granted by ICC, as a commercial energy inspector 
as granted by ICC, and as: 

(i) - (iii) (No change.) 

(3) (No change.) 

(4) An inspector who performs an in-plant inspection of 
modules or modular components that will be part of a housing or build-
ing project over 75 feet in height must also have ICC certification as a 
fire inspector I or II. 

(5) An inspector who performs an installation inspection 
of industrialized housing or buildings over 75 feet in height must also 
have ICC certification as a fire inspector II. 

§70.24. Criteria for Approval of Third Party Site Inspectors. 

(a) (No change.) 

(b) The minimum qualifications for a third party site inspector 
are as follows: 

(1) (No change.) 

(2) a minimum of three years experience in building code 
enforcement, building inspections, or building experience. At least one 
year of experience shall be in the performance of building inspections; 
[and] 

(3) one of the following energy code certifications: certifi-
cation as a residential energy inspector/plans examiner, as a commer-
cial energy inspector, or both. The inspector must have a residential 
energy certification to inspect housing and a commercial energy certi-
fication to inspect buildings; [.] 

(4) one of the following code certification combinations: 

(A) - (B) (No change.) 

(C) a combination inspector as granted by ICC. In lieu 
of a combination inspector the inspector may have one of each of the 
individual certifications that are needed for certification as a combina-
tion inspector. Inspectors with this certification may perform site in-
spections for any industrialized housing, buildings, or site-built REFs; 
and[.] 

(5) ICC certification as a fire inspector II if the inspector 
will perform installation inspections of industrialized housing or build-
ings over 75 feet in height. 
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§70.25. Permits. 
(a) General. 

(1) - (4) (No change.) 

(5) An installation permit or alteration permit shall not be 
issued for a structure that is taller than 75 feet in height. 

(b) - (d) (No change.) 

§70.30. Exemptions. 
(a) The scope of this chapter is limited by Chapter 1202; ac-

cordingly, it does not apply to: 

(1) - (3) (No change.) 

[(4) any residential or commercial structure which is in ex-
cess of four stories or 60 feet in height;] 

(4) [(5)] a commercial building or structure that is: 

(A) installed in a manner other than on a permanent 
foundation; and 

(B) either: 

(i) is not open to the public; or 

(ii) is less than 1,500 square feet in total area and 
used other than as a school or a place of religious worship; 

(5) [(6)] buildings that are specifically referenced in the 
mandatory building codes as exempt from permits; or 

(6) [(7)] construction site buildings. 

(b) (No change.) 

§70.60. Responsibilities of the Department--Plant Certification. 
(a) - (h) (No change.) 

(i) A manufacturer that wishes to construct modules or mod-
ular components outside the scope of the manufacturer's certification 
must successfully complete a certification update inspection for the as-
pects of construction for which the manufacturer is not currently certi-
fied. 

(j) [(i)] If the department determines that the manufacturer is 
not capable of meeting the certification requirements or that the manu-
facturer is unable to complete the certification inspection requirements, 
then the certification team will issue a non-compliance report. The 
non-compliance report will detail the specific areas in which the manu-
facturer was found to be deficient and may make recommendations for 
improvement. 

(k) [(j)] If any personnel of a design review agency or third 
party inspection agency participate as members of a certification team, 
the agency is considered a participant in the certification team and is re-
sponsible for compliance with Texas Occupations Code, Chapter 1202, 
rules adopted by the commission, and decision, actions, and interpre-
tations of the council in performing the certification, inspection and 
related activities. 

§70.70. Responsibilities of the Registrants--Manufacturer's Design 
Package and REF Builder's Construction Documents. 

(a) (No change.) 

(b) In-plant documentation for manufacturers and construc-
tion documents for REF builders. The manufacturer and REF builder 
shall provide the DRA the documentation necessary to demonstrate 
compliance with the mandatory building codes in §70.100 and §70.101. 
At a minimum the documentation shall include the following: 

(1) - (8) (No change.) 

(9) energy compliance details, including any local amend-
ments or alternative compliance paths to which the structure will be 
constructed under Occupations Code, Section 1202.1536; 

(10) - (20) (No change.) 

(c) Compliance control program for manufacturers. The 
utilization of mass production techniques and assembly line methods 
in the construction of industrialized housing, buildings, modules, and 
modular components along with the fact that a large part of such 
construction cannot be inspected at the ultimate building site, requires 
manufacturers to develop an adequate compliance control program to 
assure that these structures meet or exceed mandatory code require-
ments and are in compliance with the rules and regulations of this 
chapter. The compliance control program shall be documented in the 
form of a manual that must be approved by the design review agency. 
A 100% inspection of the construction of industrialized housing or 
buildings may be authorized in lieu of a compliance control program 
and certification of the manufacturer in accordance with §70.60. The 
manufacturer shall provide the design review agency a compliance 
control manual that must, at the minimum, contain the following: 

(1) - (8) (No change.) 

(9) step-by-step test procedures, a description of the station 
at which each production test is performed, a description of required 
testing equipment, and procedures for periodic checking, recalibration, 
and readjustment of test equipment. Procedures shall be included for, 
but not limited to, electrical tests as specified in the National Electrical 
Code, Article 545-14 [550-17], gas supply pressure tests, water supply 
pressure tests, drain-waste-vent system tests, concrete slump tests, and 
concrete strength tests; 

(10) - (14) (No change.) 

(d) - (f) (No change.) 

§70.73. Responsibilities of the Registrants--Building Site Construc-
tion and Inspections. 

(a) - (b) (No change.) 

(c) Responsibility for on-site construction. The industrialized 
builder or installation permit holder shall be responsible for assuring 
that the foundation and the installation of an industrialized house, 
building, or site-built REF complies with the manufacturer's or REF 
builder's on-site construction specifications or documentation that 
have been approved in accordance with §70.70 [of this chapter], any 
unique on-site construction details, the engineered foundation design, 
and the mandatory building codes. 

(d) - (e) (No change.) 

(f) Responsibility for inspections outside the jurisdiction of a 
municipality or within a municipality without a building inspection 
agency or department. When the building site is outside a municipality, 
or within a municipality that has no building department or agency, a 
council-approved inspector will perform the required inspections in ac-
cordance with this section and the inspection procedures established by 
the council to assure completion and attachment in accordance with the 
documents approved in accordance with §70.70, the mandatory build-
ing codes, the foundation system drawings, and any unique on-site con-
struction detail drawings. 

(1) Minimum inspection requirements are listed below. 
Re-inspections are required whenever deviations from the approved 
construction documents or mandatory building codes are noted. 
Inspections may occur concurrently. The industrialized builder or 
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installation permit holder shall ensure that work is not concealed prior 
to the inspection. 

(A) Inspections completed during installation shall be 
as required by the inspection requirements of Chapter 1 of the IBC, 
IMC, IPC, IFC, IFGC, IECC, IFC, and IRC as applicable. 

(B) A set inspection shall be completed for each module 
set or for each modular component installed. 

(C) Special inspections shall be completed as required 
per Chapter 17 of the IBC. 

(D) A final inspection shall be made after all construc-
tion and all corrections are complete. 

[(1) The on-site inspection is normally accomplished in 
three phases: foundation inspection, set inspection, and final inspec-
tion. The foundation inspection shall be performed before the concrete 
is poured.] 

(2) For structures built in accordance with the IRC, the 
[The] final inspection shall be completed within 180 days of the 
start of construction. For all other structures, the final inspection 
shall be completed within 365 days of the start of construction. The 
department may grant an extension upon receipt of a written request 
that demonstrates a justifiable cause. 

(3) Site inspections are required for the first installation 
of all industrialized housing and permanent industrialized buildings. 
Exception: Site inspections are not required for the installation of 
equipment buildings or shelters where the structure is occupied only 
during installation and maintenance of the equipment housed in the 
structure, unless the structure is [unoccupied industrialized buildings 
not open to the public, such as communication equipment shelters, that 
are not] also classified as a hazardous occupancy by the mandatory 
building code. 

(4) (No change.) 

(5) The industrialized builder, or installation permit holder, 
is responsible for scheduling each phase of the inspection with the in-
spector or inspection agency and for ensuring that all inspections have 
been completed. [Additional inspections will be scheduled as required 
for larger structures and to correct violations.] 

(A) The industrialized builder, or installation permit 
holder, may utilize a different inspector or inspection agency for 
different projects, but may not change the inspector or agency for a 
project once started without the written approval of the department. 

(B) Special inspections required by the mandatory 
building codes shall be conducted by persons who are approved 
in accordance with Council procedures and meet the qualification 
requirements outlined in Chapter 17 of the IBC or as required by appli-
cable State laws. Persons or agencies that perform special inspections 
may not be changed once the inspection has begun without approval 
from the department. 

(6) The inspector shall give the industrialized builder or in-
stallation permit holder a copy of the site inspection report upon com-
pletion of each inspection including re-inspections. Violations shall be 
documented in accordance with the Council approved inspection pro-
cedures [on the Violations Report form]. The industrialized builder or 
installation permit holder is responsible for ensuring [assuring] that all 
violations are corrected. 

(7) The industrialized builder, or installation permit holder, 
shall not permit occupancy, or release the house or building for occu-
pation, until a successful final inspection has been completed. A final 

on-site inspection report shall be issued showing no outstanding vio-
lations prior to occupation, or release for occupation, of the house or 
building. Exception: Occupancy of the house or building may be per-
mitted and approved with outstanding items provided that the items are 
not in violation of the mandatory building codes. 

(A) The industrialized builder or installation permit 
holder shall maintain a copy of the on-site inspection reports in 
accordance with the requirements of §70.50 and make a copy of all 
on-site inspection reports available to the department upon request. 
The reports shall include a list of all violations and corrective action 
in accordance with the inspection procedures approved by the council. 
[documented on the Violations Report form.] 

(B) - (C) (No change.) 

(g) Destructive disassembly shall not be performed at the site 
in order to conduct tests or inspections on the modules or modular com-
ponents completed in the plant and certified by the decal or insignia 
attached by the manufacturer, nor shall there be imposed standards 
or test criteria different from those required by the approved installa-
tion instructions, on-site construction documentation, and the applica-
ble mandatory building code. Nondestructive disassembly may be per-
formed only to the extent of opening access panels and cover plates. 

(h) - (j) (No change.) 

§70.101. Amendments to Mandatory Building Codes. 

(a) - (g) (No change.) 

(h) The 2015 International Energy Conservation Code shall 
be amended as follows. 

(1) - (4) (No change.) 

(5) Add new item 4 to Section R401.2 Compliance to read 
as follows: "Alternative for single-family housing only. A manufac-
turer or builder may choose to use the energy code with any local 
amendments or alternative compliance paths that are requested by a 
municipality, county, or group of counties located in the climate zone 
where the house will be located and are determined by the Texas En-
ergy Systems Laboratory to be equally or more stringent than the en-
ergy code adopted by the State Energy Conservation Office (SECO). 

(6) [(5)] Add new Section C501.7 Moved buildings to add 
the following sentence: "Moved industrialized buildings that bear ap-
proved certification decals or insignia, and that may also bear an alter-
ation decal, in accordance with the requirements of Texas Occupations 
Code, Chapter 1202 and 16 Texas Administrative Code, Chapter 70, 
and that have not been altered or modified since the decal, insignia, or 
alteration decal was attached, shall be considered to be in compliance 
with the current mandatory building codes adopted by the Texas Indus-
trialized Building Code Council." 

(7) [(6)] Amend Chapter C6 Referenced Standards and 
Chapter R6 Referenced Standards as follows. 

(A) Add to Chapter C6 PNNL/DOE, Pacific North-
west National Laboratory/Department of Energy Conservation, 
https://www.energycodes.gov/software-and-webtools, as a promulgat-
ing agency, COMcheck Version 4.0.5.2 or later, Commercial Energy 
Compliance Software as the referenced standard, and section C102.1.2 
as the referenced code section. 

(B) Add to Chapter R6 PNNL/DOE, Pacific North-
west National Laboratory/Department of Energy Conservation, 
https://www.energycodes.gov/software-and-webtools, as a promul-
gating agency, REScheck Version 4.6.3 or later, Residential Energy 
Compliance Software as the referenced standard, and section R102.1.2 
as the referenced code section. 
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(C) Add to Chapter R6 the Texas Energy Systems 
Laboratory, 402 Harvey Mitchell Parkway South, College Station, 
TX 77845-3581, as a promulgating agency, IC3, v 3.10 or later, 
International Code Compliance Calculator as the referenced standard, 
and section R102.1.2 as the referenced code section. 

(i) (No change.) 

(j) The 2014 National Electrical Code shall be amended as 
follows. 

(1) Add [to add] the following to Article 310.1 Scope: 
"Aluminum and copper-clad aluminum shall not be used for branch 
circuits in buildings classified as a residential occupancy. Aluminum 
and copper-clad aluminum conductors, of size number 4 AWG or 
larger, may be used in branch circuits in buildings classified as occu-
pancies other than residential." 

(2) Add new Article 545.14, Testing, to read as follows. 

(A) "(A) Dielectric Strength Test. The wiring of 
each modular house, building, or component shall be subjected to a 
1-minute, 900-volt, dielectric strength test (with all switches closed) 
between live parts (including neutral conductor) and the house, build-
ing, or component ground. Alternatively, the test shall be permitted to 
be performed at 1080 volts for 1 second. This test shall be performed 
after branch circuits are complete and after luminaires or appliances 
are installed. Exception: Listed luminaires or appliances shall not 
be required to withstand the dielectric strength test. Exception: A 
DC dielectric tester can be used as an alternate to the use of an AC 
dielectric tester. The applied test voltage for testing with a DC tester 
shall be 1.414 times the value of the equivalent AC test voltage." 

(B) "Continuity and Operational Tests and Polarity 
Checks. Each modular house, building, or component shall be sub-
jected to all of the following: (1) An electrical continuity test to ensure 
that all exposed electrically conductive parts are properly bonded; 
(2) An electrical operational test to demonstrate that all equipment, 
except water heaters and electric furnaces, are connected and in 
working order; (3) Electrical polarity checks of permanently wired 
equipment and receptacle outlets to determine that connections have 
been properly made." 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904312 
Brad Bowman 
General Counsel 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 463-3671 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 61. SCHOOL DISTRICTS 
SUBCHAPTER CC. COMMISSIONER'S 
RULES CONCERNING SCHOOL FACILITIES 

19 TAC §61.1034 

The Texas Education Agency (TEA) proposes an amendment 
to §61.1034, concerning the new instructional facility allotment. 
The proposed amendment would modify the rule to reflect 
changes made by House Bill (HB) 3, 86th Texas Legislature, 
2019, to increase the allotment. 

BACKGROUND INFORMATION AND JUSTIFICATION: Texas 
Education Code (TEC), §42.158, enacted by Senate Bill 4, 76th 
Texas Legislature, 1999, created the New Instructional Facil-
ity Allotment (NIFA) for public school districts. The legislature 
did not provide funding under this allotment for the 2011-2012 
through 2014-2015 school years. However, funding has been 
made available for the 2015-2016 through 2020-2021 school 
years. The NIFA is provided for operational expenses associ-
ated with the opening of a new instructional facility and is avail-
able to all public school districts and open-enrollment charter 
schools that meet the requirements of the statute and rule. 

Former TEC, §42.158, was transferred to TEC, §48.152, by HB 
3, 86th Texas Legislature, 2019. HB 3 increased funding for 
NIFA. The proposed amendment to 19 TAC §61.1034 is a con-
forming amendment that would update the rule to implement the 
increase in the maximum amount appropriated for allotments 
from $25 million to $100 million in a school year. The proposed 
amendment would update language related to NIFA distributions 
in subsection (e), including reference to excess local revenue 
provisions under TEC, §48.257. The proposed amendment 
would also update the authorizing statutory reference, changing 
TEC, §42.158, to §48.152. 

FISCAL IMPACT: Leo Lopez, associate commissioner for school 
finance/chief school finance officer, has determined that for the 
first five-year period the proposal is in effect there are no addi-
tional costs to state or local government, including school dis-
tricts and open-enrollment charter schools, required to comply 
with the proposal. 

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 

COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would not require an increase in future leg-
islative appropriations to the agency, but the enabling legislation 
does allow an increase to future legislative appropriations to the 
agency from $23.75 million to $100 million per year of the bi-
ennium. The proposal would expand an existing regulation by 
increasing the allotment. 
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The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in fees paid to the 
agency; would not create a new regulation; would not limit or re-
peal an existing regulation; would not increase or decrease the 
number of individuals subject to its applicability; and would not 
positively or adversely affect the state's economy. 

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Lopez has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforc-
ing the proposal would be ensuring that rule language is based 
on current law, which increased maximum funding for NIFA from 
$25 million to $100 million in a school year. There is no antici-
pated economic cost to persons who are required to comply with 
the proposal. 

DATA AND REPORTING IMPACT: The proposal would have no 
data or reporting impact. 

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK 
REQUIREMENTS: The TEA has determined that the proposal 
would not require a written report or other paperwork to be 
completed by a principal or classroom teacher. 

PUBLIC COMMENTS: The public comment period on the 
proposal begins November 29, 2019, and ends December 
30, 2020. A request for a public hearing on the proposal 
submitted under the Administrative Procedure Act must be 
received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published 
in the Texas Register on November 29, 2019. A form for 
submitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. Comments on the proposal may also be submitted 
to Cristina De La Fuente-Valadez, Rulemaking, Texas Education 
Agency, 1701 North Congress Avenue, Austin, Texas 78701. 

STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §48.004, as transferred, redes-
ignated, and amended by HB 3, 86th Texas Legislature, 2019, 
authorizes the commissioner of education to adopt rules as nec-
essary to implement and administer the Foundation School Pro-
gram. 

TEC, §48.152, as transferred, redesignated, and amended by 
HB 3, 86th Texas Legislature, 2019, requires the commissioner 
to reduce each district's allotment under this section in the man-
ner provided by TEC, §48.266(f), if the total amount of allotments 
to which districts are entitled under this section for a school year 
exceeds the amount appropriated under this subsection. 

TEC, §48.266(f), as transferred, redesignated, and amended by 
HB 3, 86th Texas Legislature, 2019, describes how the commis-
sioner will reduce allotments if entitlements exceed the amounts 
appropriated. 

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §§48.004, 48.152, and 48.266(f), 
as transferred, redesignated, and amended by HB 3, 86th Texas 
Legislature, 2019. 

§61.1034. New Instructional Facility Allotment.
(a) Definitions. The following definitions apply to the new

instructional facility allotment (NIFA) in accordance with the Texas 
Education Code (TEC), §48.152 [§42.158]. 

(1) Instructional campus--A campus that:

(A) has its own unique campus ID number registered
with the Texas Education Agency (TEA), an assigned administrator, 
enrolled students who are counted for average daily attendance, and 
assigned instructional staff; 

(B) receives federal and/or state and/or local funds as
its primary support; 

(C) provides instruction in the Texas Essential Knowl-
edge and Skills (TEKS); 

(D) has one or more grade groups in the range from
early education through Grade 12; and 

(E) is not a program for students enrolled in another
public school. 

(2) Instructional facility--A real property, an improvement
to real property, or a necessary fixture of an improvement to real prop-
erty that is used predominantly for teaching the curriculum required by 
the TEC, §28.002. 

(3) New instructional facility--A facility that includes:

(A) a newly constructed instructional facility, which is
a new instructional campus built from the ground up; 

(B) a repurposed instructional facility, which is a facil-
ity that has been renovated to become an instructional facility for the 
first time for the applying school district or charter school; or 

(C) a leased facility operating for the first time as an
instructional facility for the applying school district or charter school 
with a minimum lease term of not less than 10 years. The lease must 
not be a continuation of or renegotiation of an existing lease for an 
instructional facility. 

(b) Eligibility. The following eligibility criteria apply to the
NIFA in accordance with the TEC, §48.152 [§42.158]. 

(1) Both school districts and open-enrollment charter
schools are eligible to apply for the NIFA for eligible facilities. 

(2) The facility for which NIFA funds are requested must
meet the following requirements. 

(A) The facility must qualify as an instructional cam-
pus and a new instructional facility used for teaching the curriculum 
required by the TEC, Chapter 28. 

(B) To qualify for first-year funding, a new facility must
not have been occupied in the prior school year. To qualify for fol-
low-up funding, the facility must have been occupied for the first time 
in the prior school year and funded for the NIFA for that first year. If 
an instructional facility qualifies as a new instructional facility but did 
not receive the allotment in the first year of eligibility due to a failure 
to apply, the school district or open-enrollment charter school may still 
apply for and receive funding for the average daily attendance (ADA) 
earned only during the second year of occupation in the new instruc-
tional facility. 

(C) With the exception of a covered walkway connect-
ing the new facility to another building, the new facility must be phys-
ically separate from other existing school structures. 

(D) If the applicant is an open-enrollment charter
school, the facility must be a charter school site approved for instruc-
tional use in the original open-enrollment charter as granted by either 
the State Board of Education or the commissioner of education or in an 
amendment granted under §100.1033(b)(9)-(11) of this title (relating 
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to Charter Amendment), as described in §100.1001(3)(D) of this title 
(relating to Definitions). 

(3) Expansion or renovation of existing instructional facil-
ities, as well as portable and temporary structures, are not eligible for 
the NIFA. 

(c) Application process. To apply for the NIFA, school dis-
tricts and open-enrollment charter schools must complete the TEA's 
online application process requesting funding pursuant to the NIFA. 

(1) The initial (first-year) application, or an application for 
one-year funding only, must be submitted electronically no later than 
July 15. The application must include the following: 

(A) the electronic submission of the TEA's online ap-
plication for initial funding; and 

(B) the electronic submission of the following materi-
als: 

(i) a brief description and photograph of the newly 
constructed, repurposed, or leased instructional facility; 

(ii) a copy of a legal document that clearly describes 
the nature and dates of the new or repurposed construction or a copy of 
the applicable lease; 

(iii) a site plan; 

(iv) a floor plan; and 

(v) if applicable, a demolition plan. 

(2) Second-year applications require only the electronic 
submission of the TEA's online application for follow-up funding no 
later than July 15 of the year preceding the applicable school year. 

(d) Survey on days of instruction. In the fall of the school 
year after a school year for which an applicant received NIFA funds, 
the school district or open-enrollment charter school that received the 
funds must complete an online survey on the number of instructional 
days held in the new facility and submit the completed survey electron-
ically. The TEA will use submitted survey information in determining 
the final (settle-up) amount earned by each eligible school district and 
open-enrollment charter school, as described in subsection (e)(6) of this 
section. 

(e) Costs and payments. The costs and payments for the NIFA 
are determined by the commissioner. 

(1) The allotment for the NIFA is a part of the cost of the 
first tier of the Foundation School Program (FSP). This allotment is not 
counted in the calculation of weighted average daily attendance for the 
second tier of the FSP. 

(2) If, for all eligible applicants combined, the total cost of 
the NIFA exceeds the amount appropriated, each allotment is reduced 
so that the total amount to be distributed equals the amount appropri-
ated. Reductions to allotments are made by applying the same percent-
age adjustment to each school district and charter school. 

[(3) If an additional $1 million is appropriated for the NIFA 
for a school year under the TEC, §42.158(d-1), and if proration as de-
scribed in paragraph (2) of this subsection is necessary for the school 
year, the additional appropriation must first be applied to prevent a re-
duction in the NIFA for eligible high school facilities. Any funds re-
maining after preventing all reductions in the NIFA for eligible high 
school facilities will be prorated as described in paragraph (2) of this 
subsection.] 

(3) [(4)] Allocations will be made in conjunction with al-
lotments for the FSP in accordance with the school district's or open-

enrollment charter school's payment class. For school districts that 
are [not] subject to the excess local revenue provisions under TEC, 
§48.257, [requirements of the TEC, Chapter 41,] and do not receive 
payments from the Foundation School Fund, NIFA distributions will 
be reflected as reduced recapture payments [correspond to the sched-
ule for payment class 3]. 

(4) [(5)] For school districts that are subject to the excess 
local revenue provisions under TEC, §48.257, NIFA distributions in-
crease the amount of the FSP entitlement and so will automatically 
reduce any excess local revenue and reduce the requirement to send 
recapture to the state in the amount of the NIFA allocation [required 
to reduce wealth pursuant to the TEC, Chapter 41, any NIFA funds for 
which the school district is eligible are applied as credits to the amounts 
owed to equalize wealth]. 

(5) [(6)] For all school districts and open-enrollment char-
ter schools receiving the NIFA, a final (settle-up) amount earned is de-
termined by the commissioner when information reported through the 
survey described in subsection (d) of this section is available in the fall 
of the school year after the school year for which NIFA funds were 
received. The final amount earned is determined using the submitted 
survey information and final counts of ADA for the school year for 
which NIFA funds were received, as reported through the Texas Stu-
dent Data System Public Education Information Management System. 

(6) [(7)] The amount of funds to be distributed for the NIFA 
to a school district or open-enrollment charter school is in addition to 
any other state aid entitlements. 

(f) Ownership of property purchased with NIFA funds. Prop-
erty purchased with NIFA funds by an open-enrollment charter school 
is presumed to be public property under the TEC, §12.128, and remains 
public property in accordance with that section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904324 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 475-1497 

CHAPTER 100. CHARTERS 
SUBCHAPTER AA. COMMISSIONER'S 
RULES CONCERNING OPEN-ENROLLMENT 
CHARTER SCHOOLS 
DIVISION 2. COMMISSIONER ACTION AND 
INTERVENTION 
19 TAC §100.1033 

The Texas Education Agency (TEA) proposes an amendment 
to §100.1033, concerning charter amendment. The proposed 
amendment would modify the existing rule to reflect Senate Bill 
(SB) 668, 86th Texas Legislature, 2019, and clarify existing pro-
cedures. 
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BACKGROUND INFORMATION AND JUSTIFICATION: Section 
100.1033 was established under the commissioner's rulemak-
ing authority to provide guidance pertaining to amendments of 
a charter holder's contract, including the growth or expansion of 
an existing charter school. 

SB 668, 86th Texas Legislature, 2019, amended Texas Educa-
tion Code (TEC), Chapter 12, to allow a charter holder to pro-
vide written notice of a new open-enrollment charter school cam-
pus or request approval of an expansion amendment up to 18 
months in advance of the campus's anticipated opening or the 
expansion's effective date. In addition, the bill requires notifica-
tion to the superintendent of each school district from which a 
proposed open-enrollment charter school or campus is likely to 
draw students. 

The proposed amendment to §100.1033 would implement SB 
668 as well as update procedures, align the rule with statute, 
provide clarification, and make technical edits. Specifically, the 
following changes would be made. 

The proposed amendment to §100.1033(b)(2), relating to 
timeline, would clarify applicable timelines for different types of 
amendments. 

The proposed amendment to §100.1033(b)(3), relating to rele-
vant information considered, would add that relevant informa-
tion considered by the commissioner for charter amendment in-
cludes the Charter School Performance Frameworks (CSPF). 
Use of the CSPF to measure the performance of charter schools 
is important for TEA's goal of ensuring high-quality learning op-
portunities for Texas students. 

The proposed amendment to §100.1033(b)(5)-(8), relating to re-
location amendment, ineligibility, and amendment determination, 
respectively, would revise the rule text to remove redundant text 
and to clarify rule text. 

The proposed amendment to §100.1033(b)(9), relating to expan-
sion amendment standards, would establish an 18-month time-
line for charter school expansion pursuant to TEC, §12.101(b-
10), as added by SB 668, 86th Texas Legislature, 2019; specify 
that, as part of TEA's goal to ensure high-quality learning oppor-
tunities for Texas students, the commissioner would approve an 
expansion amendment only if the charter school is designated 
as "Tier 1" or "Tier 2" under the CSPF; and add language to 
align §100.1033 with 19 TAC §100.1035, Compliance Records 
on Nepotism, Conflicts of Interest, and Restrictions on Serving. 

The proposed amendment to §100.1033(b)(10), relating to 
expansion amendments, would clarify the meaning of rule 
language. 

The proposed amendment to §100.1033(b)(11), relating to ex-
pedited expansion, would implement SB 668, 86th Texas Leg-
islature, 2019, by establishing an 18-month timeline for charter 
school expansion and adding to the list of entities required to be 
notified of an expansion. 

The proposed amendment to §100.1033(b)(12), relating to new 
school designation, would clarify rule language regarding the 
definition of and qualification for new school designation. For 
a charter school to obtain such a designation, and thus be eligi-
ble to participate in the charter school program competitive grant 
process when federal funding for the Texas charter school pro-
gram is available, the charter school will be required to operate 
a new campus with a new educational program. 

The proposed amendment to §100.1033(b)(13), relating to High-
Quality Campus Designation, would clarify rule language regard-
ing the definition of and qualification for high-quality campus des-
ignation. The proposed amendment to §100.1033(b)(13)(A)(vi) 
would change the requirement that a school seeking high-qual-
ity designation serve at least 100 students in its first year to its 
third year to allow for a charter's planned grade phase-in over 
the school's first three years. 

FISCAL IMPACT: Joe Siedlecki, associate commissioner for 
charters and innovations, has determined that for the first 
five-year period the proposal is in effect there are no additional 
costs to state or local government, including open-enrollment 
charter schools, required to comply with the proposal. 

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 

COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would expand, limit, and repeal an existing 
regulation by revising and adding provisions to clarify rule lan-
guage and align the rule with other rules in the TAC, make the 
rule consistent with new legislation passed by the 86th Texas 
Legislature, 2019, and remove redundant text. The proposed 
rulemaking would also increase the number of individuals sub-
ject to its applicability by requiring expansion amendment notice 
to district superintendents pursuant to new legislation passed by 
the 86th Texas Legislature, 2019. 

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require any increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; and would not positively or adversely affect the state's 
economy. 

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Siedlecki has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be ensuring that rule language is based on 
current law and updated to clarify the rule's applicability. There 
is no anticipated economic cost to persons who are required to 
comply with the proposal. 

DATA AND REPORTING IMPACT: The proposal would have no 
data and reporting impact. 

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK 
REQUIREMENTS: The TEA has determined that the proposal 
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would not require a written report or other paperwork to be 
completed by a principal or classroom teacher. 

PUBLIC COMMENTS: The public comment period on the 
proposal begins November 29, 2019, and ends December 
30, 2019. A request for a public hearing on the proposal 
submitted under the Administrative Procedure Act must be 
received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published 
in the Texas Register on November 29, 2019. A form for 
submitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. Comments on the proposal may also be submitted 
to Cristina De La Fuente-Valadez, Rulemaking, Texas Education 
Agency, 1701 North Congress Avenue, Austin, Texas 78701. 

STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §12.101, which authorizes the 
commissioner of education to grant and oversee charters for 
open-enrollment charter schools; TEC, §12.1101, which directs 
the commissioner of education to adopt a procedure for provid-
ing notice of an application for charter or the establishment of 
a campus; TEC, §12.114, which describes the circumstances 
under which a revision of a charter of an open-enrollment 
charter school may be made; TEC, §12.1181, which requires 
the commissioner to develop a set of performance frameworks 
by which open-enrollment charter schools' performance is to be 
measured; and TEC, §29.259, which includes a description of 
performance frameworks by which adult high school diploma 
and industry certification charter schools' performance is to be 
measured. 

CROSS REFERENCE TO STATUTE. The amendment im-
plements Texas Education Code, §§12.101, 12.1101, 12.114, 
12.1181, and 29.259. 

§100.1033. Charter Amendment. 
(a) Amendments in writing. Subject to the requirements of this 

section, the terms of an open-enrollment charter may be revised with 
the consent of the charter holder by written amendment approved by 
the commissioner of education in writing. 

(b) Types of amendments. An amendment includes any 
change to the terms of an open-enrollment charter, including the 
following: maximum enrollment, grade levels, geographic bound-
aries, approved campus(es), approved sites, relocation of campus, 
charter holder name, charter school (district) name, charter campus 
name, charter holder governance, articles of incorporation, corporate 
bylaws, management company, admission policy, or the educational 
program of the school. An amendment must be approved by the 
commissioner under this subsection. Expanding prior to receiving the 
commissioner's approval will have financial consequences as outlined 
in §100.1041(d)(1) of this title (relating to State Funding). 

(1) Charter amendment request. Prior to implementation, 
the charter holder shall file a request, in the form prescribed, with 
the Texas Education Agency (TEA) division responsible for charter 
schools. As applicable, the request shall set forth the text and page 
references, or a photocopy, of the current open-enrollment charter lan-
guage to be changed, and the text proposed as the new open-enrollment 
charter language. The request must be attached to a written resolution 
adopted by the governing body of the charter holder and signed by a 
majority of the members indicating approval of the requested amend-
ment. 

(2) Timeline. All non-expansion [charter amendment re-
quests, with the exception of expansion] amendments [,] may be filed 

with the commissioner at any time. All other amendments must be filed 
within the timeframe specified on the relevant amendment form. 

(3) Relevant information considered. As directed by the 
commissioner, a charter holder requesting an [a substantive] amend-
ment shall submit current information required by the prescribed 
amendment form, as well as any other information requested by the 
commissioner. In considering the amendment request, the commis-
sioner may consider any relevant information concerning the charter 
holder, including its performance on the Charter School Performance 
Frameworks (CSPF) adopted by rule in §100.1010 of this title (relating 
to Performance Frameworks); student and other performance; compli-
ance, staff, financial, and organizational data; and other information. 

(4) Best interest of students. The commissioner may ap-
prove an amendment only if the charter holder meets all applicable re-
quirements, and only if the commissioner determines that the amend-
ment is in the best interest of the students enrolled in the charter school. 
The commissioner may consider the performance of all charters oper-
ated by the same charter holder in the decision to finally grant or deny 
an amendment. 

(5) Conditional approval. The commissioner may grant the 
amendment without condition, or may require compliance with such 
conditions and/or requirements as may be in the best interest of the 
students enrolled in the charter school. [An amendment receiving con-
ditional approval shall not be effective until a written resolution accept-
ing all conditions and/or requirements, adopted by the governing body 
of the charter holder and signed by the members voting in favor, is filed 
with the TEA division responsible for charter schools.] 

(6) Relocation amendment. An amendment to relocate an 
existing campus or site [with the same administration and staff while 
still serving the same students and grade levels] is not an expansion 
amendment subject to paragraphs (9)(A) and (10)(D) of this subsection. 
An amendment to relocate solely permits a charter holder to relocate an 
existing campus or site to an alternate address while serving the same 
students and grade levels without a significant disruption to the delivery 
of the educational services. The alternate address of [in] the relocation 
[request] shall not be in excess of 25 miles from the existing campus 
address. 

(7) Ineligibility. The commissioner will not consider any 
amendment that is submitted by a charter holder that has been notified 
by the commissioner of the commissioner's intent to allow the expira-
tion of the charter or intent to revoke [or nonrenew] the charter. This 
[Nothing in this] subsection does not limit [limits] the commissioner's 
authority to accept the surrender of a charter. 

(8) Amendment determination. The commissioner's deci-
sion on an amendment request shall be final and may not be appealed. 
The same amendment request may not be submitted prior to the first 
anniversary of the submission of the original [submitted] amendment 
request. 

(9) Expansion amendment standards. An expansion 
amendment is an amendment that permits a charter school to increase 
its maximum allowable enrollment, extend the grade levels it serves, 
change its geographic boundaries, or add a campus or site. 

(A) In addition to the requirements of this subsection, 
the commissioner may approve an expansion amendment only if: 

(i) the expansion will be effective no earlier than the 
start of the fourth full school year at the affected charter school. This 
restriction does not apply if the affected charter school has a rating 
of "academically acceptable" as defined by §100.1001(26) of this title 
(relating to Definitions) as its most recent rating and is operated by a 
charter holder that operates multiple charter campuses and all of that 
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charter holder's most recent campus ratings are "academically accept-
able" as defined by §100.1001(26) of this title; 

(ii) the amendment request under paragraph (1) 
of this subsection is received no earlier than the first day of January 
[February] and no later than the first day of March, not to exceed 18 
months [April] preceding the effective date of [school year in which] 
the expansion [will be effective. An additional year to implement 
the expansion may be granted if the expansion amendment requestor 
demonstrates a need for the additional year]; 

(iii) the most recent district rating for the charter 
school is "academically acceptable" and the most recent campus rating 
for at least 90% of the campuses operated under the charter school is 
"academically acceptable" as defined by §100.1001(26) of this title; 

(iv) the most recent district financial accountability 
rating for the charter school in the Financial Integrity Rating System 
of Texas (FIRST) for Charter Schools is "satisfactory" as defined by 
§100.1001(27) of this title; 

Accredited; 
(v) the charter school has an accreditation status of 

(vi) the most recent district designation for the 
charter school under the CSPF is "Tier 1" or "Tier 2" as defined by 
§100.1010 of this title; 

(vii) [(vi)] before voting to request an expansion 
amendment, the charter holder governing board has considered a busi-
ness plan, has determined by majority vote of the board that the growth 
proposed is financially prudent relative to the financial and operational 
strength of the charter school, and includes such a statement in the 
board resolution. Upon request by the TEA, the business plan must be 
filed within ten business days. The business plan must be comprised 
of the following components: 

(I) a statement discussing the need for the expan-
sion; 

(II) a statement discussing the current and pro-
jected financial condition of the charter holder and charter school; 

(III) an unaudited statement of financial position 
for the current fiscal year; 

(IV) an unaudited statement of financial activi-
ties for the current fiscal year; 

(V) an unaudited statement of cash flows for the 
current fiscal year; 

(VI) a pro forma budget that includes the costs 
of operating the charter school, including the implementation of the 
expansion amendment; 

(VII) a statement or schedule that identifies the 
assumptions used to calculate the charter school's estimated Foundation 
School Program revenues; 

(VIII) a statement discussing the use of debt in-
struments to finance part or all of the charter school's incremental costs; 

(IX) a statement discussing the incremental cost 
of acquiring additional facilities, furniture, and equipment to accom-
modate the anticipated increase in student enrollment; 

(X) a statement discussing the incremental cost 
of additional on-site personnel and identifying the additional number 
of full-time equivalents that will be employed; and 

(XI) the required statement that the growth pro-
posed is financially prudent relative to the financial and operational 
strength of the charter school; 

(viii) [(vii)] the charter holder submits a signed 
statement attesting that within the last three years there have been no 
instances of nepotism, conflicts of interest, or revelations in criminal 
history checks that deemed any board member or employee ineligible 
to serve or submits, for the last three years [most recent year] of oper-
ation, copies of documents required by [the compliance information 
relating to] §100.1035 of this title (relating to Compliance Records 
on Nepotism, Conflicts of Interest, and Restrictions on Serving), 
including [to include] documents such as affidavits identifying a board 
member's substantial interest in a business entity or in real property, 
documentation of a board member's abstention from voting in the case 
of potential conflicts of interest, [and] affidavits or other documents 
identifying other family members within the third degree of affinity 
or consanguinity who serve as board members and/or employees, and 
affidavits or other documentation that board members or employees 
whose criminal history checks deemed them ineligible to serve were 
removed from service; 

(ix) [(viii)] the commissioner determines that the 
amendment is in the best interest of the students of Texas; and 

(x) [(ix)] the charter holder meets all other require-
ments applicable to expansion amendment requests and other amend-
ments. 

(B) Notice of the approval or disapproval of expansion 
amendments will be made by the commissioner within 60 days of the 
date the charter holder submits a completed expansion amendment re-
quest. The commissioner may provide notice electronically. The com-
missioner shall specify the earliest effective date for implementation of 
the expansion. In addition, the commissioner may require compliance 
with such conditions and/or requirements that may be in the best inter-
est of the students of Texas. 

(10) Expansion amendments. 

(A) Maximum enrollment. In addition to the require-
ments of paragraph (9)(A) of this subsection, the commissioner may 
approve an expansion amendment request seeking to increase maxi-
mum allowable enrollment not more than once each calendar year [only 
if within the calendar year preceding the request, the charter holder has 
not requested another expansion amendment seeking to increase max-
imum allowable enrollment]. 

(B) Grade span. In addition to the requirements of para-
graph (9)(A) of this subsection, the commissioner may approve an ex-
pansion amendment request seeking to extend the grade levels it serves 
only if it is accompanied by appropriate educational plans for the ad-
ditional grade levels in accordance with Chapter 74, Subchapter A, of 
this title (relating to Required Curriculum), and such plan has been re-
viewed and approved by the charter governing board. 

(C) Geographic boundary. In addition to the require-
ments of paragraph (9)(A) of this subsection, the commissioner may 
approve an expansion amendment request seeking to expand the geo-
graphic boundaries of the charter school only if it is accompanied by 
evidence of notification, electronic or otherwise, to the relevant dis-
trict(s). 

(D) Additional campus. In addition to the requirements 
of paragraph (9)(A) of this subsection, the commissioner may approve 
an expansion amendment request seeking to add a new campus only if 
it meets the following criteria: 
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(i) the charter holder has operated at least one char-
ter school campus in Texas for a minimum of three consecutive years; 

(ii) the charter school under which the proposed new 
campus will be assigned currently has at least 50% of the student pop-
ulation in [tested] grades assessed under TEC, Chapter 39, Subchapter 
B. For charter schools serving students in prekindergarten, the charter 
school may include the students in prekindergarten to count toward the 
50% requirement if the charter school can demonstrate acceptable per-
formance on a commissioner-approved prekindergarten assessment or 
monitoring tool as determined under §102.1003 of this title (relating 
to High-Quality Prekindergarten [Grant] Program) and the addition of 
the prekindergarten students meets the 50% threshold; and 

(iii) the charter holder has provided evidence, via 
certified mail documented by return receipt, that each school district 
affected by the expansion was sent a notice to the district's central of-
fice of the proposed location and, if available, the address of any new 
campuses or sites, including proposed grade levels to be served and 
projected [likely] maximum enrollment. 

(E) Additional site. In addition to the requirements of 
paragraph (9)(A) of this subsection, the commissioner may approve 
an expansion amendment request seeking to add a new site under an 
existing campus only if it meets the following criteria: 

(i) the charter school campus under which the pro-
posed new site will be assigned currently has at least 50% of the student 
population in [tested] grades assessed under TEC, Chapter 39, Sub-
chapter B. For charter school campuses serving students in prekinder-
garten, the charter school may include the students in prekindergarten 
to count toward the 50% requirement if the charter school can demon-
strate acceptable performance on a commissioner-approved prekinder-
garten assessment or monitoring tool as determined under §102.1003 
of this title and the addition of the prekindergarten students meets the 
50% threshold; and 

(ii) the site will be located within 25 miles of the 
campus with which it is associated. 

(11) Expedited expansion. An expedited expansion 
amendment allows for the establishment of a new charter campus 
under TEC, §12.101(b-4). 

(A) In order to submit an expedited expansion amend-
ment, the charter school must meet the following requirements. 

(i) The charter school must have an accreditation 
status of Accredited and meet the following criteria: 

(I) currently has at least 50% of its student popu-
lation in grades assessed under TEC, Chapter 39, Subchapter B, or has 
had at least 50% of the students in the grades assessed enrolled in the 
school for at least three years; and 

(II) is currently evaluated under the standard ac-
countability procedures for evaluation under TEC, Chapter 39, and re-
ceived a district rating in the highest or second highest performance 
rating category under TEC, Chapter 39, Subchapter C, for three of the 
last five ratings [years] with: 

(-a-) at least 75% of the campuses rated un-
der the charter school also receiving a rating in the highest or second 
highest performance rating category in the most recent ratings; and 

(-b-) no campus receiving a rating in the low-
est performance rating category in the most recent ratings. 

(ii) The charter holder must submit an expedited ex-
pansion amendment request in the time, manner, and form prescribed 
to the TEA division responsible for charter schools. The expansion 
amendment request will be: 

(I) effective no earlier than the start of the fourth 
full school year at the affected charter school; 

(II) received no earlier than the first day of 
January [February] and no later than the first day of March, not to 
exceed 18 months [April] preceding the effective date of [school year 
in which] the expansion [will be effective. An additional year to 
implement the expansion may be granted if the expansion amendment 
requestor demonstrates a need for the additional year]; 

(III) communicated via certified mail with a re-
turn receipt to the following entities: 

(-a-) the superintendent and board of trustees 
of each school district affected by the expedited expansion as described 
in the amendment request form; and 

(-b-) the members of the legislature who rep-
resent the geographic area affected by the expedited expansion as de-
scribed in the amendment request form, noting that each entity has an 
opportunity to submit a statement regarding the impact of the amend-
ment to the TEA division responsible for charter schools; 

(IV) voted on by the charter holder governing 
body after consideration of a business plan determined by majority 
vote of the board affirming the growth proposed in the business plan 
is financially prudent relative to the financial and operational strength 
of the charter school. Such a statement must be included in the board 
resolution. Upon request by the TEA, the business plan must be filed 
within ten business days; and 

(V) submitted with copies of the most recent 
compliance information relating to §100.1035 of this title to include 
documents such as affidavits identifying a board member's substantial 
interest in a business entity or in real property, documentation of a 
board member's abstention from voting in the case of potential con-
flicts of interest, and affidavits or other documents identifying other 
family members within the third degree of affinity or consanguinity 
who serve as board members and/or employees. 

(B) Notice of eligibility to establish an expedited cam-
pus under this section will be made by the commissioner within 60 days 
of the date the charter holder submits a completed expedited expansion 
amendment. 

(12) New school designation. A new school designation is 
a separate designation and must be paired with an expansion amend-
ment. If approved by the commissioner, this designation permits 
a charter holder to establish a new charter school campus when it 
proposes to offer a new educational program at the new campus [an 
expansion amendment that permits a charter holder to establish an 
additional charter school campus under an existing open-enrollment 
charter school] pursuant to federal non-regulatory guidance in the 
Elementary and Secondary Education Act (ESEA), §5202(d)(1) 
[Section 5202(d)(1)], as amended. Charter holders of charter schools 
that receive new school designations from the commissioner will be 
eligible to participate in the charter school program competitive grant 
process when federal funding for the Texas charter school program is 
available. 

(A) The commissioner may approve a new school des-
ignation for a charter only if: 

(i) the charter holder meets all requirements appli-
cable to an expansion amendment set forth in this section and has op-
erated at least one charter school campus in Texas for a minimum of 
five consecutive years; 

(ii) the charter school has been evaluated under the 
accountability rating system established in §97.1001 of this title (relat-
ing to Accountability Rating System) currently with at least 50% of the 
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student population in grades assessed by the state accountability sys-
tem, has an accreditation status of Accredited, and meets the following: 

(I) is currently evaluated under the standard ac-
countability procedures, currently has the highest or second highest dis-
trict rating, and received the highest or second highest district rating 
in two of the last four ratings [for three of the last five years] with at 
least 75% of the campuses operated under the charter also receiving the 
highest or second highest rating and no campus with an "academically 
unacceptable" rating, as defined by §100.1001(26) of this title, in the 
most recent state accountability ratings. A rating that does not meet the 
criteria for "academically acceptable" as defined in §100.1001(26) of 
this title shall not be considered the highest or second highest academic 
performance rating for purposes of this section; or 

(II) is currently evaluated under the alternative 
education accountability (AEA) procedures and received the highest 
or second highest AEA district rating for five of the last five ratings 
[years] with: 

(-a-) in the most recent applicable state 
accountability ratings, all rated campuses under the charter receiv-
ing an "academically acceptable" or higher rating, as defined by 
§100.1001(26) of this title; and 

(-b-) if evaluated using AEA procedures, 
the district-level assessment data corresponding to the most recent 
accountability ratings demonstrate that at least 35% of the students in 
each of the following student groups (if evaluated) met the standard as 
reported by the sum of all grades tested on the standard accountability 
indicator in each subject area assessed: African American, Hispanic, 
white, special education, economically disadvantaged, limited English 
proficient, and at risk; 

(iii) no charter campus has been identified for fed-
eral interventions in the most current report; 

(iv) the charter school is not under any sanction im-
posed by TEA authorized under TEC, Chapter 39; Chapter 97, Sub-
chapter EE, of this title (relating to Accreditation Status, Standards, 
and Sanctions); or federal requirements; 

(v) the charter holder completes an application ap-
proved by the commissioner; 

(vi) the new charter school campus that receives the 
new school designation will serve at least 100 students in its third [first] 
year of operation; 

(vii) the amendment complies with all requirements 
of this paragraph; and 

(viii) the commissioner determines that the designa-
tion is in the best interest of the students of Texas. 

(B) In addition to the requirements of subparagraph (A) 
of this paragraph, the commissioner may approve a new school desig-
nation only if the campus with the proposed designation [on making 
the following written findings]: 

(i) [the proposed school] satisfies each element of 
the definition of a public charter school as set forth in federal law; 

(ii) [the proposed school] is not merely an extension 
of an existing charter school; 

(iii) [the proposed school campus] is separate and 
distinct from the existing charter school campus(es) established under 
the open-enrollment charter school with a new facility and county-dis-
trict-campus number; and 

(iv) is governed, in the school's amended contract, 
by [the open-enrollment charter school, as amended, includes] a sepa-

rate written performance agreement [for the proposed school campus] 
that meets the requirements of federal law and TEC, §12.111(a)(3) and 
(4). 

(C) In making the findings required by subparagraph 
(B)(i) and (iii) of this paragraph, the commissioner shall consider: 

(i) the terms of the open-enrollment charter school 
as a whole, as modified by the new school designation; and 

(ii) whether the [proposed school] campus with the 
proposed designation shall be established and recognized as a separate 
school under Texas law. 

(D) In making the findings required by subparagraph 
(B)(ii) and (iii) of this paragraph, the commissioner shall consider 
whether the [proposed school] campus with the proposed designa-
tion and the existing charter school campus(es) have separate sites, 
employees, student populations, and governing bodies and whether 
their day-to-day operations are carried out by different officers. The 
presence or absence of any one of these elements, by itself, does not 
determine whether the [proposed school] campus with the proposed 
designation will be found to be separate or part of an existing school. 
However, the presence or absence of several elements will inform the 
commissioner's decision. 

(E) In making the finding required by subparagraph 
(B)(iv) of this paragraph, the commissioner shall consider: 

(i) whether the [proposed school] campus with the 
proposed designation and the existing charter school campus(es) have 
distinctly different requirements in their respective written perfor-
mance agreements; and 

(ii) the extent to which the performance agreement 
for the [proposed school] campus with the proposed designation im-
poses higher standards than those imposed by TEC, §12.104(b)(2)(L). 

(F) Failure to meet any standard or requirement out-
lined in this paragraph or agreed to in a performance agreement under 
subparagraph (B)(iv) of this paragraph shall mean the immediate ter-
mination of any federal charter school program grant and/or any waiver 
exempting a charter from some of the expansion amendment require-
ments that may have been granted to a charter holder as a result of the 
new school designation. 

(13) High-quality campus designation [High-Quality Cam-
pus Designation]. A high-quality campus designation [High-Quality 
Campus Designation] is a separate designation and must be paired with 
an expansion amendment. If approved by the commissioner, this desig-
nation permits a charter holder to establish an additional charter school 
campus under an existing open-enrollment charter school pursuant to 
federal non-regulatory guidance. Charter holders of charter schools 
that receive high-quality campus designation [High-Quality Campus 
Designation] from the commissioner will be eligible to participate in 
the charter school program competitive grant process when federal 
funding for the Texas charter school program is available. 

(A) The commissioner may approve a high-quality 
campus designation [High-Quality Campus Designation] for a charter 
only if: 

(i) the charter holder meets all requirements appli-
cable to an expansion amendment set forth in this section and has op-
erated at least one charter school campus in Texas for a minimum of 
five consecutive years; 

(ii) the charter school has been evaluated under the 
accountability rating system established in §97.1001 of this title, cur-
rently has [with] at least 50% of the student population in grades as-
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sessed by the state accountability system, has an accreditation status 
of Accredited, [and] is currently evaluated under the standard account-
ability procedures, currently has [and received] the highest or second 
highest district rating, and received the highest or second highest rating 
in two of the last four ratings [for three of the last five years] with all 
of the campuses operated under the charter also receiving the highest 
or second highest rating as defined by §100.1001(26) of this title in the 
most recent state accountability ratings; 

(iii) no charter campus has been identified for fed-
eral interventions in the most current report; 

(iv) the charter school is not under any sanction im-
posed by TEA authorized under TEC, Chapter 39; Chapter 97, Sub-
chapter EE, of this title [(relating to Accreditation Status, Standards, 
and Sanctions)]; or federal requirements; 

(v) the charter holder completes an application ap-
proved by the commissioner; 

(vi) the new charter school campus that receives the 
high-quality campus designation will serve at least 100 students in its 
third [first] year of operation; 

(vii) the amendment complies with all requirements 
of this paragraph; and 

(viii) the commissioner determines that the designa-
tion is in the best interest of the students of Texas. 

(B) In addition to the requirements of subparagraph (A) 
of this paragraph, the commissioner may approve a high-quality cam-
pus designation [High-Quality Campus Designation] only if the cam-
pus with the proposed designation [on making the following written 
findings]: 

(i) [the proposed school] satisfies each element of 
the definition of a public charter school as set forth in federal law; 

(ii) [the proposed school campus] is separate and 
distinct from the existing charter school campus(es) established 
under the open-enrollment charter school with a separate facility and 
county-district-campus number; and 

(iii) is governed, in the school's amended contract, 
by [the open-enrollment charter school, as amended, includes] a sepa-
rate written performance agreement [for the proposed school campus] 
that meets the requirements of federal law and TEC, §12.111(a)(3) and 
(4). 

(C) In making the findings required by subparagraph 
(B)(i) and (iii) of this paragraph, the commissioner shall consider: 

(i) the terms of the open-enrollment charter school 
as a whole, as modified by the high-quality campus designation [High-
Quality Campus Designation]; and 

(ii) whether the [proposed school] campus with the 
proposed designation shall be established and recognized as a separate 
school under Texas law. 

(D) In making the findings required by subparagraph 
(B)(ii) of this paragraph, the commissioner shall consider whether the 
[proposed school] campus with the proposed designation and the exist-
ing charter school campus(es) have separate sites, employees, student 
populations, and governing bodies and whether their day-to-day oper-
ations are carried out by different officers. The presence or absence of 
any one of these elements, by itself, does not determine whether the 
[proposed school] campus with the proposed designation will be found 
to be separate or part of an existing school. However, the presence or 
absence of several elements will inform the commissioner's decision. 

(E) In making the finding required by subparagraph 
(B)(iii) of this paragraph, the commissioner shall consider: 

(i) whether the [proposed school] campus with the 
proposed designation and the existing charter school campus(es) have 
distinctly different requirements in their respective written perfor-
mance agreements; 

(ii) whether an annual independent financial audit of 
the [proposed school] campus with the proposed designation is to be 
conducted. The high-quality campus must have a plan for a separate 
audit schedule apart from the open-enrollment charter school audit; and 

(iii) the extent to which the performance agreement 
for the [proposed school] campus with the proposed designation im-
poses higher standards than those imposed by TEC, §12.104(b)(2)(L). 

(F) Failure to meet any standard or requirement out-
lined in this paragraph or agreed to in a performance agreement under 
subparagraph (B)(iii) of this paragraph shall mean the immediate ter-
mination of any federal charter school program grant and/or any waiver 
exempting a charter from some of the expansion amendment require-
ments that may have been granted to a charter holder as a result of the 
high-quality campus designation [High-Quality Campus Designation]. 

(14) Delegation amendment. A delegation amendment is 
an amendment that permits a charter holder to delegate, pursuant to 
§100.1101(c) of this title (relating to Delegation of Powers and Duties), 
the powers or duties of the governing body of the charter holder to any 
other person or entity. 

(A) The commissioner may approve a delegation 
amendment only if: 

(i) the charter holder meets all requirements appli-
cable to delegation amendments and amendments generally; 

(ii) the amendment complies with all requirements 
of Chapter 100, Subchapter AA, Division 5, of this title (relating to 
Charter School Governance); and 

(iii) the commissioner determines that the amend-
ment is in the best interest of the students enrolled in the charter school. 

(B) The commissioner may grant the amendment with-
out condition or may require compliance with such conditions and/or 
requirements as may be in the best interest of the students enrolled in 
the charter school. 

(C) The following powers and duties must generally be 
exercised by the governing body of the charter holder itself, acting as a 
body corporate in meetings posted in compliance with Texas Govern-
ment Code, Chapter 551. Absent a specific written exception of this 
subparagraph, setting forth good cause why a specific function listed 
in clauses (i)-(vi) of this subparagraph cannot reasonably be carried 
out by the charter holder governing body, the commissioner may not 
grant an amendment delegating such functions to any person or entity 
through a contract for management services or otherwise. An amend-
ment that is not authorized by such a specific written exception is not 
effective for any purpose. Absent such exception, the governing body 
of the charter holder shall not delegate: 

(i) final authority to hear or decide employee griev-
ances, citizen complaints, or parental concerns; 

(ii) final authority to adopt or amend the budget of 
the charter holder or the charter school, or to authorize the expenditure 
or obligation of state funds or the use of public property; 

(iii) final authority to direct the disposition or safe-
keeping of public records, except that the governing body may dele-
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gate this function to any person, subject to the governing body's supe-
rior right of immediate access to, control over, and possession of such 
records; 

(iv) final authority to adopt policies governing char-
ter school operations; 

(v) final authority to approve audit reports under 
TEC, §44.008(d); or 

(vi) initial or final authority to select, employ, direct, 
evaluate, renew, non-renew, terminate, or set compensation for the su-
perintendent or, as applicable, the administrator serving as the educa-
tional leader and chief executive officer. 

(D) The following powers and duties must be exercised 
by the superintendent or, as applicable, the administrator serving as 
the educational leader and chief executive officer of the charter school. 
Absent a specific written exception of this subparagraph, setting forth 
good cause why a specific function listed in clauses (i)-(iii) of this sub-
paragraph cannot reasonably be carried out by the superintendent or, 
as applicable, the administrator serving as the educational leader and 
chief executive officer of the charter school, the commissioner may 
not grant an amendment permitting the superintendent/chief executive 
officer to delegate such function through a contract for management 
services or otherwise. An amendment that is not authorized by such 
a specific written exception is not effective for any purpose. Absent 
such exception, the superintendent/chief executive officer of the char-
ter school shall not delegate final authority: 

(i) to organize the charter school's central adminis-
tration; 

(ii) to approve reports or data submissions required 
by law; or 

(iii) to select and terminate charter school employ-
ees or officers. 

(c) Required forms and formats. The TEA division responsi-
ble for charter schools may develop and promulgate, from time to time, 
forms or formats for requesting charter amendments under this section. 
If a form or format is promulgated for a particular type of amendment, 
it must be used to request an amendment of that type. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904325 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 11. TEXAS BOARD OF NURSING 

CHAPTER 216. CONTINUING COMPETENCY 
22 TAC §216.8 

The Texas Board of Nursing (Board) proposes amendments 
to §216.8, concerning Relicensure Process. The amendments 
make conforming changes to the section for consistency with 
§216.3, which was amended by the Board and published in the 
Texas Register on November 15, 2019. 

The changes to §216.3 were adopted under the authority of the 
Texas Occupations Code §§301.151, 157.0513 and 301.308, 
the Texas Health and Safety Code §481.0764 and §481.07635, 
and House Bills (HB) 2454, 2059, 3285, and 2174, enacted by 
the 86th Texas Legislature. Those adopted amendments af-
fected §216.3(c) and added new §216.3(i), making the current 
references in §216.8 inconsistent and outdated. The proposed 
changes to §216.8 align the section with the provisions of newly 
amended §216.3. 

Section by Section Overview. Section 216.8(b) - (e) eliminate 
the references to §216.3(d) because targeted continuing compe-
tency requirements are contained in other subsections of §216.3 
and may apply when a nurse seeks reinstatement pursuant to 
§216.8. 

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments are in effect, there will be no anticipated change 
in the revenue to state government as a result of the enforce-
ment or administration of the proposal. 

Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption 
of rules that are internally consistent and easy to understand. 
There are no anticipated costs of compliance associated with 
the proposal. 

Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses and Rural Communities. The 
Government Code §2006.002(c) and (f) require, that if a pro-
posed rule may have an economic impact on small businesses 
or micro businesses or rural communities, state agencies must 
prepare, as part of the rulemaking process, an economic impact 
statement that assesses the potential impact of the proposed 
rule on these businesses and communities and a regulatory flex-
ibility analysis that considers alternative methods of achieving 
the purpose of the rule. However, the proposal does not impose 
any costs on any entity regulated by the Board. As such, the 
Board is not required to prepare an economic impact statement 
or regulatory flexibility analysis. 

Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 TAC §11.1, 
to prepare a government growth impact statement. The Board 
has determined for each year of the first five years the proposed 
amendments will be in effect: (i) the proposal does not create 
or eliminate a government program; (ii) the proposal does not 
affect existing employee positions by creating or eliminating any 
positions; (iii) implementation of the proposal does not require 
an increase or decrease in future legislative appropriations to the 
Board; (iv) the proposal does not affect fees paid to the Board; (v) 
the proposal does not create a new regulation; (vi) the proposal 
amends an existing regulation applicable to licensees consistent 
with changes in statute resulting from the 86th Legislative Ses-
sion; (vii) the proposal does not extend to new entities not previ-
ously subject to the rule; and (viii) the proposal will not affect the 
state's economy. 

Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
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♦ ♦ ♦ 

and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 

Request for Public Comment. Comments on this proposal 
should be submitted to James W. Johnston, General Counsel, 
Texas Board of Nursing, 333 Guadalupe, Suite 3-460, Austin, 
Texas 78701, or by e-mail to dusty.johnston@bon.texas.gov, or 
faxed to (512) 305-8101. Comments must be received no later 
than thirty (30) days from the date of publication of this proposal. 
If a hearing is held, written and oral comments presented at the 
hearing will be considered. 

Statutory Authority. The amendments are proposed under the 
Occupations Code §301.151. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or vocational nursing. 

Cross Reference To Statute. This proposal affects the Texas 
Occupations Code §301.151. 

§216.8. Relicensure Process. 

(a) (No change.) 

(b) Persons licensed by examination. A candidate licensed 
by examination shall be exempt from the CNE contact hours or ap-
proved national nursing certification requirement for issuance of the 
initial Texas license and for the immediate licensing period following 
initial Texas licensure with the exception of applicable targeted contin-
uing competency requirements in [under] §216.3[(d)] of this chapter 
(relating to Continuing Competency Requirements). 

(c) Persons licensed by endorsement. An applicant licensed 
by endorsement shall be exempt from the CNE contact hours or ap-
proved national nursing certification requirement for issuance of the 
initial Texas license and for the immediate licensing period following 
initial Texas licensure with the exception of applicable targeted contin-
uing competency requirements in [under] §216.3[(d)] of this chapter 
(relating to Continuing Competency Requirements). 

(d) Delinquent license. 

(1) A license that has been delinquent for less than four 
years may be renewed by the licensee submitting proof of having com-
pleted 20 contact hours of acceptable CNE or a current approved na-
tional nursing certification in his or her prior area of practice within 
the two years immediately preceding application for relicensure and 
by meeting all other Board requirements. A licensee shall be exempt 
from the continuing competency requirements for the immediate li-
censing period following renewal of the delinquent license with the 
exception of applicable targeted continuing competency requirements 
in [under] §216.3[(d)] of this chapter (relating to Continuing Compe-
tency Requirements). 

(2) (No change.) 

(e) Reactivation of a license. 

(1) A license that has been inactive for less than four years 
may be reactivated by the licensee submitting proof of having com-
pleted 20 contact hours of acceptable CNE or a current approved na-
tional nursing certification in his or her prior area of practice within the 

two years immediately preceding application for reactivation and by 
meeting all other Board requirements. A licensee shall be exempt from 
the continuing competency requirements for the immediate licensing 
period following reactivation of the license with the exception of tar-
geted continuing competency requirements in [under] §216.3[(d)] of 
this chapter (relating to Continuing Competency Requirements). 

(2) (No change.) 

(f) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904285 
Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-6822 

CHAPTER 217. LICENSURE, PEER 
ASSISTANCE AND PRACTICE 
22 TAC §217.3 

Introduction. The Texas Board of Nursing (Board) proposes an 
amendment to §217.3, concerning Temporary Authorization to 
Practice/Temporary Permit. The amendment is necessary to 
allow temporary authorizations to practice/temporary permits 
to be re-issued if a nurse is unable to complete the required 
courses/orientation within a six-month period. Due to scheduling 
challenges and an individual's performance pace, it sometimes 
takes a nurse longer than six months to complete a refresher 
course, extensive orientation, or academic course. The intent 
of §217.3 is to provide a mechanism for nurses to demonstrate 
their competency to return to nursing practice. Since they 
cannot practice nursing while completing a refresher course, 
extensive orientation, or academic course, they pose no risk 
of harm to the public during this time. The amendment merely 
allows the nurse a sufficient amount of time to re-establish cur-
rent licensure after demonstrating he/she is safe and competent 
to do so. There is no cost associated with the issuance of a 
temporary authorization to practice/temporary permit under this 
section. 

Section by Section Overview. Section 217.3 removes the current 
limitation from the rule that a temporary authorization to prac-
tice/temporary permit is unable to be re-issued/renewed. Un-
der the proposal, a temporary authorization to practice/tempo-
rary permit may be re-issued/renewed if the nurse is unable to 
complete a refresher course, extensive orientation, or academic 
course within a six-month time period in order to grant the nurse 
additional time to complete the course/orientation. 

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments are in effect, there will be no anticipated change 
in the revenue to state government as a result of the enforce-
ment or administration of the proposal. 
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Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments are 
in effect, the anticipated public benefit will be the adoption of a 
rule that provides additional flexibility to nurses who are attempt-
ing to demonstrate competency necessary to obtain relicensure. 
There are no anticipated costs of compliance associated with the 
proposal. 

Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses and Rural Communities. The 
Government Code §2006.002(c) and (f) require, that if a pro-
posed rule may have an economic impact on small businesses 
or micro businesses or rural communities, state agencies must 
prepare, as part of the rulemaking process, an economic impact 
statement that assesses the potential impact of the proposed 
rule on these businesses and communities and a regulatory flex-
ibility analysis that considers alternative methods of achieving 
the purpose of the rule. However, the proposal does not impose 
any costs on any entity regulated by the Board. As such, the 
Board is not required to prepare an economic impact statement 
or regulatory flexibility analysis. 

Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact 
statement. The Board has determined for each year of the first 
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii) the 
proposal does not affect existing employee positions by creating 
or eliminating any positions; (iii) implementation of the proposal 
does not require an increase or decrease in future legislative ap-
propriations to the Board; (iv) the proposal does not affect fees 
paid to the Board; (v) the proposal does not create a new regu-
lation; (vi) the proposal amends an existing regulation; (vii) the 
proposal does not extend to new entities not previously subject 
to the rule; and (viii) the proposal will not affect the state's econ-
omy. 

Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 

Request for Public Comment. Comments on this proposal 
should be submitted to James W. Johnston, General Counsel, 
Texas Board of Nursing, 333 Guadalupe, Suite 3-460, Austin, 
Texas 78701, or by e-mail to dusty.johnston@bon.texas.gov, or 
faxed to (512) 305-8101. Comments must be received no later 
than thirty (30) days from the date of publication of this proposal. 
If a hearing is held, written and oral comments presented at the 
hearing will be considered. 

Statutory Authority. The amendments are proposed under the 
Occupations Code §301.151. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or vocational nursing. 

Cross Reference To Statute. This proposal affects the Texas 
Occupations Code §301.151. 

§217.3. Temporary Authorization to Practice/Temporary Permit. 
(a) (No change.) 

(b) A nurse who has not practiced nursing for four or more 
years may be issued a temporary permit for the limited purpose of com-
pleting a refresher course, extensive orientation to the practice of pro-
fessional or vocational nursing, whichever is applicable, or academic 
course. The permit is valid for six months [and is nonrenewable]. 

(c) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904283 
Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 
22 TAC §217.5 

The Texas Board of Nursing (Board) proposes amendments to 
§217.5, concerning Temporary License and Endorsement. The 
amendments are proposed under the authority of the Texas Oc-
cupations Code §301.151 and §301.253 and implement the re-
quirements of Senate Bill (SB) 1200, enacted by the 86th Texas 
Legislature, effective September 1, 2019. 

SB 1200 

SB 1200 requires agencies like the Board to establish a process 
to allow qualifying military spouses to practice nursing in Texas 
without obtaining a license. In order to qualify for this licen-
sure exemption, the military spouse must be currently licensed 
in good standing by another jurisdiction that has licensing re-
quirements that are substantially equivalent to the requirements 
in this state. Further, the military spouse must notify the agency 
of his/her intent to practice in this state; submit proof of the indi-
vidual's residency in this state and a copy of the individual's mili-
tary identification card; and receive confirmation from the agency 
that the agency has verified the individual's license in the other 
jurisdiction and that the individual is authorized to practice nurs-
ing in this state. The individual may not practice nursing in this 
state for a period to extend beyond three years from the date the 
agency approves the individual's practice. The bill also permits 
an agency to issue a license to a qualifying military spouse if the 
agency chooses to do so. However, the agency is prohibited 
from charging the military spouse a fee for the issuance of the 
license. 

Because employers, consumers, and other members of the pub-
lic routinely utilize the Board's on-line licensure verification sys-
tem to determine the licensure status of nurses in Texas, the 
Board has determined that issuing licenses to qualifying military 
spouses is most consistent with its current licensure and verifi-
cation processes. These licenses will be limited to three year 
terms and will be searchable through the Board's on-line verifi-
cation system in the same manner as other license types. Fur-
ther, individuals receiving a license under the proposal will not 
be required to complete continuing education requirements for 
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the duration of the license, which is limited to a three-year time 
period. 

Canadian NCLEX-RN 

The remainder of the proposed changes are necessary to al-
low the successful completion of the Canadian NCLEX-RN and 
licensure from a Canadian province by NCLEX-RN to satisfy a 
portion of the Board's endorsement requirements. On January 5, 
2015, the NCLEX-RN replaced the CRNE as Canada's national 
examination for those applying to be a registered nurse. The 
Board currently requires the successful completion of the U.S. 
NCLEX-RN for licensure as a registered nurse in Texas if the 
applicant is applying by endorsement. The Board also currently 
requires licensure by another U.S jurisdiction for licensure as a 
registered nurse in Texas if the applicant is applying by endorse-
ment. The proposed amendments extend this licensure opportu-
nity to applicants successfully passing the Canadian NCLEX-RN 
and holding licensure from a Canadian province by NCLEX-RN. 
This opportunity will only apply to applicants seeking registered 
nurse licensure because the Canadian NCLEX-PN has not been 
approved for use at this time. 

Section by Section Overview. Under the Board's current rules, 
a nurse may seek licensure in Texas through endorsement if 
certain criteria are met. Proposed §217.5(a)(2) allows a nurse 
to qualify for licensure in Texas through endorsement if he/she 
has successfully completed the Canadian NCLEX-RN in Jan-
uary 2015 or after. Proposed §217.5(a)(3) allows a nurse to 
qualify for licensure in Texas through endorsement if the nurse is 
licensed by a Canadian province by NCLEX-RN. The proposed 
amendments to §217.5(b) make similar conforming changes to 
the section. 

Proposed §217.5(g)(1) sets forth the criteria that a military 
spouse must meet in order to be eligible for licensure under 
SB 1200. First, a military spouse must hold an active, current 
license to practice nursing in another state or territory that has 
licensing requirements, including education requirements, that 
are determined by the Board to be substantially equivalent to 
the requirements for nursing licensure in Texas. Second, the 
military spouse's license may not be subject to any current 
restriction, eligibility order, disciplinary order, probation, suspen-
sion, or other encumbrance. Third, the military spouse must 
submit proof of the military spouse's residency in Texas and 
a copy of the spouse's military identification card. Fourth, the 
military spouse must notify the Board of the military spouse's 
intent to practice nursing in Texas on a form prescribed by the 
Board. Finally, the military spouse must meet the Board's fitness 
to practice and eligibility criteria set forth in §213.27 (relating to 
Good Professional Character), §213.28 (relating to Licensure 
of Individuals with Criminal History), and §213.29 (relating to 
Fitness to Practice). Proposed §217.5(g)(2) provides that, if 
the military spouse meets this specified criteria, the Board will 
issue a license to the military spouse to practice nursing in 
Texas. Further, the license will expire no later than the third 
anniversary of the date of the issuance of the license and may 
not be renewed. The military spouse will not be charged a fee 
for the issuance of the license. Proposed §217.5(g)(3) provides 
that a military spouse who is unable to meet the specified 
criteria in (g)(1) may still seek licensure in Texas, pursuant to the 
requirements in §217.2 (relating to Licensure by Examination 
for Graduates of Nursing Education Programs Within the United 
States, its Territories, or Possessions), §217.4 (relating to Re-
quirements for Initial Licensure by Examination for Nurses Who 
Graduate from Nursing Education Programs Outside of United 

States' Jurisdiction), §213.30 (relating to Declaratory Order of 
Eligibility for Licensure), §221.3 (relating to APRN Education 
Requirements for Licensure), §221.4 (relating to Licensure as 
an APRN), or the other remaining subsections of §217.5, as 
applicable. Finally, proposed §217.5(g)(4) requires a military 
spouse issued a license to practice nursing in Texas to comply 
with all laws and regulations applicable to the practice of nursing 
in Texas. 

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments are in effect, there will be no anticipated change 
in the revenue to state government as a result of the enforce-
ment or administration of the proposal. 

Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption of 
a rule that complies with the statutory mandates of SB 1200 and 
extends licensure opportunities to qualifying Canadian nurses 
wishing to endorse into Texas. 

There are no anticipated costs of compliance associated with the 
proposal. There are no licensure fees associated with issuing a 
license to a qualifying military spouse under the proposal. Fur-
ther, there are no costs associated with the remaining amend-
ments that expand the licensure opportunities for endorsement 
to nurses passing the Canadian NCLEX-RN and holding licen-
sure in a Canadian province by NCLEX-RN. In contrast, the pro-
posal may result in cost savings to some individuals who will be 
able to obtain a Texas nursing license in a more efficient and 
faster manner than under the Board's current licensure require-
ments. Because the proposal is not anticipated to result in new 
costs of compliance, the Board is not required to comply with the 
requirements of Tex. Gov't Code. §2001.0045(b). 

Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses and Rural Communities. The 
Government Code §2006.002(c) and (f) require that if a pro-
posed rule may have an economic impact on small businesses 
or micro businesses or rural communities, state agencies must 
prepare, as part of the rulemaking process, an economic impact 
statement that assesses the potential impact of the proposed 
rule on these businesses and communities and a regulatory flexi-
bility analysis that considers alternative methods of achieving the 
purpose of the rule. The proposal does not impose any costs on 
any entity regulated by the Board. As such, the Board is not re-
quired to prepare an economic impact statement and regulatory 
flexibility analysis. 

Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 TAC §11.1, to 
prepare a government growth impact statement. As a result, the 
Board has determined for each year of the first five years the 
proposed amendments will be in effect: (i) the proposal does 
not create or eliminate a government program; (ii) the proposal 
does not affect existing employee positions by creating or elim-
inating any positions; (iii) implementation of the proposal does 
not require an increase or decrease in future legislative appro-
priations to the Board; (iv) the proposal does not affect fees paid 
to the Board; (v) the proposal creates a new process for military 
spouse licensure, in compliance with SB 1200; (vi) the proposal 
amends an existing regulation applicable to qualifying Canadian 
nurses wishing to endorse into Texas; (vii) the proposal extends 
to new entities not previously subject to the rule; namely military 
spouses qualifying for licensure under SB 1200 and Canadian 
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nurses wishing to endorse into Texas; and (viii) the proposal will 
not affect the state's economy. 

Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 

Request for Public Comment. Comments on this proposal 
should be submitted James W. Johnston, General Counsel, 
Texas Board of Nursing, 333 Guadalupe, Suite 3-460, Austin, 
Texas 78701, or by e-mail to dusty.johnston@bon.texas.gov, or 
faxed to (512) 305-8101. Comments must be received no later 
than thirty (30) days from the date of publication of this proposal. 
If a hearing is held, written and oral comments presented at the 
hearing will be considered. 

Statutory Authority. The amendments are proposed under the 
Occupations Code §§301.151, 301.253, and 55.0041. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or vocational nursing. 

Section 301.253(a) states that, except as provided by §301.452, 
an applicant is entitled to take the examination prescribed by the 
Board if: (1) the Board determines that the applicant meets the 
qualifications required by §301.252; and (2) the applicant pays 
the fees required by the Board. 

Section 301.253(b) states that each examination administered 
under Section 301.253 must be prepared by a national testing 
service or the Board. The Board shall ensure that the examina-
tion is administered in various cities throughout the state. 

Section 301.253(c) provides that the examination shall be de-
signed to determine the fitness of the applicant to practice pro-
fessional nursing or vocational nursing. 

Section 301.253(c-1) states that the Board shall: (1) adopt 
policies and guidelines detailing the procedures for the testing 
process, including test admission, test administration, and 
national examination requirements; and (2) post on the Board's 
Internet website the policies that reference the testing proce-
dures by the national organization selected by the board to 
administer an examination. 

Section 301.253(d) states that the Board shall determine the cri-
teria that determine a passing score on the examination. The cri-
teria may not exceed those required by the majority of the states. 

Section 301.253(e) provides that a written examination pre-
pared, approved, or offered by the Board, including a standard-
ized national examination, must be validated by an independent 
testing professional. 

Section 301.253(f) states that the Board shall develop a written 
refund policy regarding examination fees that: (1) defines the 
reasonable notification period and the emergencies that would 
qualify for a refund; and (2) does not conflict with any examina-
tion fee or refund policy of the testing service involved in admin-
istering the examination. 

Section 301.253(g) states that the Board may recommend to a 
national testing service selected by the Board to offer examina-
tions under this section the Board's written policy for refunding 
an examination fee for an applicant who: (1) provides advance 
notice of the applicant's inability to take the examination; or (2) 
is unable to take the examination because of an emergency. 

Section 55.041(a) provides that, notwithstanding any other law, 
a military spouse may engage in a business or occupation for 
which a license is required without obtaining the applicable li-
cense if the spouse is currently licensed in good standing by an-
other jurisdiction that has licensing requirements that are sub-
stantially equivalent to the requirements for the license in this 
state. 

Section 55.041(b) states that before engaging in the practice of 
the business or occupation, the military spouse must: (1) notify 
the applicable state agency of the spouse's intent to practice in 
this state; (2) submit to the agency proof of the spouse's resi-
dency in this state and a copy of the spouse's military identifica-
tion card; and (3) receive from the agency confirmation that: (A) 
the agency has verified the spouse's license in the other jurisdic-
tion; and (B) the spouse is authorized to engage in the business 
or occupation in accordance with this section. 

Section 55.041(c) provides that the military spouse shall comply 
with all other laws and regulations applicable to the business or 
occupation in this state. 

Section 55.041(d) states that a military spouse may engage in 
the business or occupation under the authority of this section 
only for the period during which the military service member to 
whom the military spouse is married is stationed at a military 
installation in this state but not to exceed three years from 
the date the spouse receives the confirmation described by 
§55.041(b)(3). 

Section 55.041(e) provides that a state agency that issues a li-
cense shall adopt rules to implement this section. The rules must 
establish a process for the agency to: (1) identify, with respect to 
each type of license issued by the agency, the jurisdictions that 
have licensing requirements that are substantially equivalent to 
the requirements for the license in this state; and (2) verify that a 
military spouse is licensed in good standing in a jurisdiction de-
scribed by Subdivision (1). 

Section 55.041(f) provides that, in addition to the rules adopted 
under §55.041(e), a state agency that issues a license may 
adopt rules to provide for the issuance of a license to a mili-
tary spouse to whom the agency provides confirmation under 
§55.041 (b)(3). A license issued under this subsection must 
expire not later than the third anniversary of the date the agency 
provided the confirmation and may not be renewed. A state 
agency may not charge a fee for the issuance of the license. 

§217.5. Temporary License and Endorsement. 
(a) A nurse who has practiced nursing in another state within 

the four years immediately preceding a request for temporary licensure 
and/or permanent licensure by endorsement may obtain a non-renew-
able temporary license, which is valid for 120 days, and/or a permanent 
license for endorsement by meeting the following requirements: 

(1) (No change.) 

(2) Satisfactory completion of the licensure examination 
according to Board established minimum passing scores: 

(A) (No change). 

(B) Registered Nurse Licensure Examination: 
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♦ ♦ ♦ 

(i) (No change.) 

(ii) Prior to February 1989--a minimum score of 
1600 on the NCLEX-RN; [and] 

(iii) February 1989 and after, must have achieved a 
passing report on the NCLEX-RN; and 

(iv) January 2015 and after, for applicants taking the 
Canadian NCLEX-RN, must have achieved a passing report on the 
Canadian NCLEX-RN; 

(3) Licensure by another U.S. jurisdiction or licensure from 
a Canadian province by NCLEX-RN; 

(4) - (8) (No change.) 

(b) A nurse who has not practiced nursing in another state or 
taken the NCLEX-RN within the four years immediately preceding a 
request for temporary licensure and/or permanent licensure by endorse-
ment will be required to: 

(1) - (4) (No change.) 

(c) - (f) (No change.) 

(g) Out-of-State Licensure of Military Spouse. 

(1) Pursuant to Texas Occupations Code §55.0041, a mili-
tary spouse is eligible to practice nursing in Texas if the military spouse: 

(A) holds an active, current license to practice nursing 
in another state or territory: 

(i) that has licensing requirements, including educa-
tion requirements, that are determined by the Board to be substantially 
equivalent to the requirements for nursing licensure in Texas; and 

(ii) is not subject to any current restriction, eligibil-
ity order, disciplinary order, probation, suspension, or other encum-
brance; 

(B) submits proof of the military spouse's residency in 
Texas and a copy of the spouse's military identification card; 

(C) notifies the Board of the military spouse's intent to 
practice nursing in Texas on a form prescribed by the Board; and 

(D) meets the Board's fitness to practice and eligibility 
criteria set forth in §213.27 (relating to Good Professional Character), 
§213.28 (relating to Licensure of Individuals with Criminal History), 
and §213.29 (relating to Fitness to Practice) of this title. 

(2) If a military spouse meets the criteria set forth in this 
subsection, the Board will issue a license to the military spouse to prac-
tice nursing in Texas. A license issued under this subsection expires no 
later than the third anniversary of the date of the issuance of the license 
and may not be renewed. The military spouse will not be charged a fee 
for the issuance of the license. 

(3) A military spouse who is unable to meet the criteria set 
forth in this subsection remains eligible to seek licensure in Texas, as 
set forth in §217.2 (relating to Licensure by Examination for Graduates 
of Nursing Education Programs Within the United States, its Territo-
ries, or Possessions), §217.4 (relating to Requirements for Initial Li-
censure by Examination for Nurses Who Graduate from Nursing Edu-
cation Programs Outside of United States' Jurisdiction), §221.3 (relat-
ing to APRN Education Requirements for Licensure), §221.4 (relating 
to Licensure as an APRN ), §213.30 (relating to Declaratory Order of 
Eligibility for Licensure), or the other remaining subsections of this 
section. 

(4) While practicing nursing in Texas, the military spouse 
must comply with all laws and regulations applicable to the practice of 
nursing in Texas. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904284 
Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-6822 

PART 16. TEXAS BOARD OF 
PHYSICAL THERAPY EXAMINERS 

CHAPTER 322. PRACTICE 
22 TAC §322.5 

The Texas Board of Physical Therapy Examiners proposes 
amending §322.5. Telehealth in response to a petition for 
adoption of rule changes. 

The amendment is proposed in order to clarify the role of the 
physical therapist assistant in the provision of physical therapy 
via telehealth. 

Fiscal Note 

Ralph A. Harper, Executive Director of the Executive Council of 
Physical Therapy & Occupational Therapy Examiners, has de-
termined that for the first five-year period these amendments are 
in effect there would be no increase or loss of revenue to the 
state. No fiscal implication to units of local government is antici-
pated as a result of enforcing or administering the rules. 

Public Benefits and Costs 

Mr. Harper has also determined that for the first five-year pe-
riod these amendments are in effect the public benefit will be 
increasing consumer access to physical therapy services by al-
lowing physical therapist assistants to provide physical therapy 
treatment via telehealth under the delegation and supervision of 
a physical therapist. There will be no economic cost to physical 
therapist assistants who will provide treatment via telehealth as 
no new fee will be imposed. 

Local Employment Economic Impact Statement 

The amendments are not anticipated to impact a local econ-
omy, so a local employment economic impact statement is not 
required. 

Small and Micro-Businesses and Rural Communities Impact 

Mr. Harper has determined that there will be no costs or adverse 
economic effects to small or micro-businesses or rural communi-
ties; therefore, an economic impact statement or regulatory flex-
ibility analysis is not required. 

Government Growth Impact Statement 
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During the first five-year period these amendments are in effect, 
the impact on government growth is as follows: the proposed 
amendment will neither create nor eliminate a government pro-
gram; will neither create new employee positions nor eliminate 
existing employee positions; will neither increase nor decrease 
future legislative appropriations to the agency; will neither re-
quire an increase nor a decrease in fees paid to the agency; 
amends an existing regulation by authorizing a physical thera-
pist assistant to treat a patient via telehealth; will increase the 
number of licensees subject to the rule's applicability with the ad-
dition of physical therapist assistants authorized to provide phys-
ical therapy services via telehealth. 

Takings Impact Assessment 

The proposed rule amendments will not impact private real prop-
erty as defined by Tex. Gov't Code §2007.003, so a takings im-
pact assessment under Tex. Gov't Code §2001.043 is not re-
quired. 

Requirement for Rule Increasing Costs to Regulated Persons 

Tex. Gov't Code §2001.0045, Requirement for Rule Increasing 
Costs to Regulated Persons, does not apply to this proposed rule 
because the amendments will not increase costs to regulated 
persons and are necessary in response to a petition for adoption 
of rules changes. 

Public Comment 

Comments on the proposed amendments may be submitted 
to Karen Gordon, PT Coordinator, Texas Board of Physical 
Therapy Examiners, 333 Guadalupe, Suite 2-510, Austin, 
Texas 78701; email: karen@ptot.texas.gov. Comments must 
be received no later than 30 days from the date this proposed 
amendment is published in the Texas Register. 

Statutory Authority 

The amendments are proposed under the Physical Therapy 
Practice Act, Title 3, Subtitle H, Chapter 453, Texas Occupations 
Code, which provides the Texas Board of Physical Therapy 
Examiners with the authority to adopt rules consistent with this 
Act to carry out its duties in administering this Act. 

Cross-reference to Statute 

The proposed amendment implements provisions in Sec. 
453.005, Occupations Code in response to a petition for adop-
tion of rule changes. 

§322.5. Telehealth. 
(a) When used in the rules of the Texas Board of Physical Ther-

apy Examiners, telehealth is the use of telecommunications or informa-
tion technology to provide physical therapy services to a patient who is 
physically located at a site in Texas other than the site where the phys-
ical therapist or physical therapist assistant is located, whether or not 
in Texas. 

(b) Physical therapy telehealth services must be provided by a 
physical therapist or physical therapist assistant under the supervision 
of the physical therapist who possesses a current: 

(1) unrestricted Texas license; or 

(2) Compact Privilege to practice in Texas. 

(c) The provision of physical therapy services via telehealth 
requires synchronous audiovisual or audio interaction between the 
physical therapist or physical therapist assistant and the patient/client, 
which may be accompanied by the use of asynchronous store and 
forward technology. 

(d) Standard of Care. A physical therapist or physical therapist 
assistant that provides telehealth services: 

(1) is subject to the same standard of care that would apply 
to the provision of the same physical therapy service in an in-person 
setting; and 

(2) the physical therapist is responsible for determining 
whether an evaluation or intervention may be conducted via telehealth 
or must be conducted in an in-person setting. 

(e) Informed Consent. A physical therapist that provides tele-
health services must obtain and maintain the informed consent of the 
patient, or of another individual authorized to make health care treat-
ment decisions for the patient, prior to the provision of telehealth ser-
vices. 

(f) Confidentiality. A physical therapist or physical therapist 
assistant that provides telehealth services must ensure that the privacy 
and confidentiality of the patient's medical information is maintained 
during and following the provision of telehealth services, including 
compliance with HIPAA regulations and other federal and state law. 

(g) The failure of a physical therapist or physical therapist as-
sistant to comply with this section shall constitute detrimental practice 
and could subject the licensee to disciplinary action by the Board. 

(h) Provision of telehealth services by a physical therapist as-
sistant, must occur under the supervision of the physical therapist is 
accordance with rule §322.3 of this title (relating to Supervision). 

[(h) A physical therapist assistant may not provide telehealth 
services but may be present at the same location as the patient to assist 
the physical therapist in providing telehealth services.] 

(i) Telehealth is a mode for providing one-on-one physical 
therapy services to a patient/client and is not a means for supervision 
of [physical therapist assistants or] physical therapy aides. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904217 
Ralph A. Harper 
Executive Director 
Texas Board of Physical Therapy Examiners 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-6900 

♦ ♦ ♦ 

PART 22. TEXAS STATE BOARD OF 
PUBLIC ACCOUNTANCY 

CHAPTER 501. RULES OF PROFESSIONAL 
CONDUCT 
SUBCHAPTER E. RESPONSIBILITIES TO 
THE BOARD/PROFESSION 
22 TAC §501.91 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §501.91, concerning Reportable Events. 
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Background, Justification and Summary 

The amendment to §501.91 revises subsection (d) to make it 
clear that firms and licensees are not required to report an un-ap-
pealable adverse finding in any state or federal court or agreed 
settlement in a civil action or an agreed consent order or settle-
ment with a regulatory authority or a negotiated settlement ev-
idencing deficient accounting services when no Texas licensee 
is involved or no harm has been caused to an entity located in 
Texas. 

Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 
effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 

Public Benefit 

The adoption of the proposed amendment will clarify when set-
tlements or adverse findings in a civil court against a licensee 
must be reported to the Board. 

Probable Economic Cost and Local Employment Impact 

Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 

Small Business, Rural Community and Micro-Business Impact 
Analysis 

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 

Government Growth Impact Statement 

William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; does not expand, limit or repeal an existing reg-
ulation; does not increase or decrease the number of individuals 
subject to the proposed rule's applicability; and does not posi-
tively or adversely affect the state's economy. 

Takings Impact Assessment 

No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 

The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public 
Accountancy because the rule is being proposed by a self-di-
rected semi-independent agency. (§2001.0045(c)(8) Texas 
Government Code). 

Public Comment 

Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to 
his attention at (512) 305-7854, no later than noon on December 
30, 2019. 

The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 
will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 

Statutory Authority 

The amendment is proposed under the Public Accountancy Act 
("Act"), Texas Occupations Code, §901.151 which authorizes the 
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act. 

No other article, statute or code is affected by this proposed 
amendment. 

§501.91. Reportable Events. 

(a) A licensee or certificate holder shall report in writing to the 
board the occurrence of any of the following events within 30 days of 
the date the licensee or certificate holder has knowledge of these events: 

(1) the filing of criminal charges or the conviction or impo-
sition of deferred adjudication of the licensee or certificate holder of: 

(A) a felony; 

(B) a crime of moral turpitude as listed in §519.7(a)(2) 
of this title (relating to Criminal Offenses that May Subject a Licensee 
or Certificate Holder to Discipline or Disqualify a Person from Receiv-
ing a License); 

(C) a crime of which fraud or dishonesty is an element 
as listed in §519.7(a)(1) of this title; 

(D) a crime that involves alcohol abuse or controlled 
substances as listed in §519.7(a)(3) of this title; 

(E) a crime of physical injury or threats of physical in-
jury to a person as listed in §519.7(a)(4) of this title; or 

(F) a crime related to the qualifications, functions, or 
duties of a public accountant or CPA, or to acts or activities in the course 
and scope of the practice of public accountancy or as a fiduciary; 

(2) the cancellation, revocation, or suspension or a volun-
tary consent decree of the right to practice as a CPA or a public accoun-
tant by any governmental body or agency or state, foreign country, or 
other jurisdiction for a reason other than the failure to pay the appro-
priate authorization fee; 

(3) an un-appealable adverse finding in any state or fed-
eral court, an agreed settlement in a civil action against the licensee or 
certificate holder, or an agreed consent order or settlement with a regu-
latory authority or licensing body concerning professional accounting 
services or professional accounting work; 
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(4) a negotiated settlement evidencing deficient accounting 
services; or 

(5) the revocation, suspension, or voluntary consent decree 
or any limitation on a professional license from any state or federal 
regulatory agency such as an insurance license or a securities license, 
resulting from an un-appealable adverse finding. 

(b) The report required by subsections (a) and (c) of this sec-
tion shall be signed by the licensee or certificate holder and shall set 
forth the facts which constitute the reportable event. If the reportable 
event involves the action of an administrative agency or court, then 
the report shall set forth the title of the matter, court or agency name, 
docket number, and dates of occurrence of the reportable event. 

(c) Regardless of whether a civil suit or administrative adjudi-
catory action has been filed, a licensee shall notify the board within 30 
days of any written settlement agreement in which a licensee has been 
released from any or all claims or liabilities grounded, in whole or in 
part, upon an allegation of: 

(1) professional negligence, gross negligence, dishonesty, 
fraud, misrepresentation, incompetence; or 

(2) a violation of any consent order or settlement with a 
regulatory or licensing body concerning professional accounting ser-
vices or professional accounting work. 

(d) A licensee is not required to report to the board any of the 
events set forth in subsections (a)(3), (a)(4) and [subsection] (c) of this 
section when no Texas licensee is involved in the event or no harm has 
been caused to a person or entity located in Texas. The firm may contact 
the board to determine what may constitute involvement or harm to a 
person or entity located in Texas. 

(e) Nothing in this section imposes a duty upon any licensee 
or certificate holder to report to the board the occurrence of any of the 
events set forth in subsections (a) and (c) of this section either by or 
against any other licensee or certificate holder. 

(f) As used in this section, a conviction includes the initial 
plea, verdict, or finding of guilt, plea of no contest, or pronouncement 
of sentence by a trial court, even though that conviction may not be 
final or sentence may not be actually imposed until all appeals are ex-
hausted. 

(g) Confidentiality provisions in the terms of any settlement of 
the reportable events described in subsections (a) and (c) of this sec-
tion shall not limit the licensee's or certificate holder's obligation to 
report such event and to cooperate fully with the board in any inves-
tigation. All information gathered or received by the board regarding 
a disciplinary action is confidential and not subject to disclosure under 
Chapter 552 of the Government Code (relating to Public Information) 
prior to public hearing. 

(h) Interpretive Comment: A crime of moral turpitude is de-
fined in this chapter as a crime involving grave infringement of the 
moral sentiment of the community and further defined in §501.90(19) 
of this chapter (relating to Discreditable Acts) and §519.7 of this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904250 

J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 

CHAPTER 513. REGISTRATION 
SUBCHAPTER B. REGISTRATION OF CPA 
FIRMS 
22 TAC §513.16 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §513.16, concerning Death or Incapacitation 
of Firm Owner. 

Background, Justification and Summary 

The amendment to §513.16 removes the requirement that med-
ical affidavits be notarized. 

Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 
effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 

Public Benefit 

The proposed amendment will eliminate the burden of an unnec-
essary notarization of the affidavit. 

Probable Economic Cost and Local Employment Impact 

Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 

Small Business, Rural Community and Micro-Business Impact 
Analysis 

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 

Government Growth Impact Statement 

William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; does not expand, limit or repeal an existing reg-
ulation; does not increase or decrease the number of individuals 
subject to the proposed rule's applicability; and does not posi-
tively or adversely affect the state's economy. 

Takings Impact Assessment 
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No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 

The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public 
Accountancy because the rule is being proposed by a self-di-
rected semi-independent agency. (§2001.0045(c)(8) Texas 
Government Code). 

Public Comment 

Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to 
his attention at (512) 305-7854, no later than noon on December 
30, 2019. 

The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 
will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 

Statutory Authority 

The amendment is proposed under the Public Accountancy Act 
("Act"), Texas Occupations Code, §901.151 which authorizes the 
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act. 

No other article, statute or code is affected by this proposed 
amendment. 

§513.16. Death or Incapacitation of Firm Owner. 

(a) Upon written authorization from the executive director, a 
firm with only one CPA owner may continue to operate for a period of 
up to 15 months following the death or incapacitation of the sole CPA 
owner. The executive director, subject to ratification at the next board 
meeting, may permit the continued operation of the firm when he has 
been provided with: 

(1) In the event of the death of the sole CPA owner: 

(A) a certified copy of the sole CPA owner's death cer-
tificate; 

(B) a copy of the power of attorney from the sole CPA 
owner's executor, administrator, or heir along with a document from 
the executor, administrator or heir designating a Texas CPA in good 
standing with the board with the authority and intention to manage the 
sole CPA owner's firm; and 

(C) written evidence that a disruption in the continua-
tion of the sole CPA owner's firm would jeopardize the survivability of 
the firm. 

(2) In the event of the incapacitation of the sole CPA owner: 

(A) an [a notarized] affidavit from the sole CPA owner's 
physician stating that the sole CPA owner, because of a severe ongoing 

physical, mental impairment or medical condition is not able to perform 
the day-to-day tasks necessary for the continued operation of the firm; 

(B) a copy of a power of attorney or a court ordered 
guardianship along with a document from the holder of the power of 
attorney or the guardian designating a Texas CPA in good standing 
with the board with the authority and intention to manage the sole CPA 
owner's firm; and 

(C) written evidence that a disruption of the continua-
tion of the sole CPA owner's firm would jeopardize the survivability of 
the firm. 

(b) Upon the death of a co-owner of a firm with a surviving 
CPA owner, the firm may continue to operate during the period the 
owner's estate is being probated. The firm's resident manager shall 
notify the board in the firm's next annual licensing application of the 
status of the firm's ownership. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904251 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 

CHAPTER 515. LICENSES 
22 TAC §515.8 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §515.8, concerning Retired or Disability Sta-
tus. 

Background, Justification and Summary 

The amendment to §515.8 removes the requirement that medi-
cal affidavits be notarized. 

Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 
effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 

Public Benefit 

The adoption of the proposed amendment will eliminate the bur-
den of an unnecessary notarization of the affidavit. 

Probable Economic Cost and Local Employment Impact 

Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 

Small Business, Rural Community and Micro-Business Impact 
Analysis 
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William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 

Government Growth Impact Statement 

William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; does not expand, limit or repeal an existing reg-
ulation; does not increase or decrease the number of individuals 
subject to the proposed rule's applicability; and does not posi-
tively or adversely affect the state's economy. 

Takings Impact Assessment 

No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 

The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public 
Accountancy because the rule is being proposed by a self-di-
rected semi-independent agency. (§2001.0045(c)(8) Texas 
Government Code). 

Public Comment 

Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to 
his attention at (512) 305-7854, no later than noon on December 
30, 2019. 

The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 
will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 

Statutory Authority 

The amendment is proposed under the Public Accountancy Act 
("Act"), Texas Occupations Code, §901.151 which authorizes the 
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act. 

No other article, statute or code is affected by this proposed 
amendment. 

§515.8. Retired or Disability Status. 

(a) Retired status. A licensee who is at least 60 years old and 
has filed a request on a form prescribed by the board stating that he has 
no association with accounting may be granted retired status at the time 

of license renewal. A licensee in retired status is exempt from the fin-
gerprinting required in §515.1(d) of this chapter (relating to License). 
A licensee who has been granted retired status and who reenters the 
workforce in a position that has an association with accounting auto-
matically loses the retired status except as provided for in subsection 
(a)(1) of this section, and must provide the fingerprinting required in 
§515.1(d) of this chapter unless previously submitted to the board. 

(1) A licensee who serves without compensation on a 
Board of Directors, or Board of Trustees, or provides volunteer tax 
preparation services, participates in a government sponsored business 
mentoring program such as the Internal Revenue Service's Volunteer 
Income Tax Assistance (VITA) program or the Small Business Ad-
ministration's SCORE program or participates in an advisory role for 
a similar charitable, civic or other non-profit organization continues to 
be eligible for retired status. 

(2) Licensees providing such uncompensated volunteer 
services have the responsibility to maintain professional competence 
relative to the volunteer services they provide even though exempted 
from CPE requirements. 

(3) The board shall require licensees to affirm in writing 
their understanding of the limited types of activities in which they may 
engage while in retired status and their understanding that they have a 
professional duty to ensure that they hold the professional competen-
cies necessary to offer these limited volunteer services. 

(4) Licensees may only convert to retired status if they hold 
a license in good standing and not be subject to any sanction or disci-
plinary action. 

(5) Compensated services do not include routine reim-
bursement for travel costs and meals associated with the volunteer 
services or de minimis per diem amounts paid to cover such expenses. 

(6) A retired licensee shall place the word "retired" adja-
cent to his CPA or Public Accountant title on any business card, letter-
head or any other document. A licensee may be held responsible for a 
third party incorrectly repeating the CPA's title and shall make reason-
able efforts to assure that the word "retired" is used in conjunction with 
CPA. Any of these terms must not be applied in such a manner that 
could likely confuse the public as to the current status of the licensee. 
The licensee will not be required to have a certificate issued with the 
word "retired" on the certificate. 

(7) A licensee in "retired" status is not required: 

(A) to maintain CPE; and 

(B) provide fingerprinting in accordance with §515.1(d) 
of this chapter unless the retired status is removed. 

(8) A retired licensee shall not offer or render professional 
services that requires his signature and use of the CPA title either with 
or without "retired" attached, except a retired licensee providing super-
vision of an applicant to take the UCPAE may sign the work experience 
form. 

(9) Upon reentry into the workforce, the licensee must no-
tify the board and request a new license renewal notice and: 

(A) pay the license fee established by the board for the 
period since he became employed; 

(B) complete a new license renewal notice; and 

(C) meet the CPE requirements for the period since he 
was granted the retired status as required by §523.113(3) of this title 
(relating to Exemptions from CPE). 
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(b) Disability status. Disability status may be granted to an 
individual who submits to the board a statement and an [a notarized] 
affidavit from the licensee's physician which identifies the disability 
and states that the individual is unable to work because of a severe 
ongoing physical or mental impairment or medical condition that is not 
likely to improve within the next 12 consecutive months. This status 
may be granted only at the time of license renewal. 

(1) Disability status is immediately revoked upon: 

(A) the CPA reentering the workforce in a position that 
has an association with accounting work for which he receives com-
pensation; or 

(B) the CPA serving on a Board of Directors, Board of 
Trustees, or in a similar governance position unless the service is for a 
charity, civic, or similar non-profit organization. 

(2) Upon reentry into the workforce under such conditions, 
the individual must notify the board and request a new license renewal 
notice and: 

(A) pay the license fee established by the board for the 
period since he became employed; 

(B) complete a new license renewal notice; 

(C) meet the CPE requirements for the period pursuant 
to §523.113(3) of this title; and 

(D) provide the fingerprinting required in §515.1(d) of 
this chapter unless previously submitted. 

(c) For purposes of this section the term "association with ac-
counting" shall include the following: 

(1) working or providing oversight of accounting or super-
vising work performed in the areas of financial accounting and report-
ing; tax compliance, planning or advice; management advisory ser-
vices; accounting information systems; treasury, finance, or audit; or 

(2) representing to the public, including an employer, that 
the individual is a CPA or public accountant in connection with the sale 
of any services or products involving accounting services or work, as 
provided for in §501.52(22) of this title (relating to Definitions) includ-
ing such designation on a business card, letterhead, proxy statement, 
promotional brochure, advertisement, or office; or 

(3) offering testimony in a court of law purporting to have 
expertise in accounting and reporting, auditing, tax, or management 
services; or 

(4) providing instruction in accounting courses; or 

(5) for purposes of making a determination as to whether 
the individual fits one of the categories listed in this section the ques-
tions shall be resolved in favor of including the work as an "association 
with accounting." 

(d) Nothing herein shall be construed to limit the board's dis-
ciplinary authority with regard to a license in retired or disabled status. 
All board rules and all provisions of the Act apply to an individual in 
retired or disability status. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904252 

J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 

CHAPTER 519. PRACTICE AND PROCEDURE 
SUBCHAPTER A. GENERAL PROVISIONS 
22 TAC §519.2 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §519.2, concerning Definitions. 

Background, Justification and Summary 

The amendment to §519.2 revises the definition of deferred ad-
judication to eliminate the requirement for a pleading of guilt in 
order to be considered deferred adjudication. 

Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 
effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 

Public Benefit 

The adoption of the proposed amendment will more clearly iden-
tify what constitutes deferred adjudication in light of the various 
methods used by the courts to defer a judgment contingent upon 
the defendant taking certain actions prior to trial or sentencing. 

Probable Economic Cost and Local Employment Impact 

Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 

Small Business, Rural Community and Micro-Business Impact 
Analysis 

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 

Government Growth Impact Statement 

William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; does not expand, limit or repeal an existing reg-
ulation; does not increase or decrease the number of individuals 
subject to the proposed rule's applicability; and does not posi-
tively or adversely affect the state's economy. 

Takings Impact Assessment 
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♦ ♦ ♦ 

No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 

The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public 
Accountancy because the rule is being proposed by a self-di-
rected semi-independent agency. (§2001.0045(c)(8) Texas 
Government Code). 

Public Comment 

Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to 
his attention at (512) 305-7854, no later than noon on December 
30, 2019. 

The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 
will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 

Statutory Authority 

The amendment is proposed under the Public Accountancy Act 
("Act"), Texas Occupations Code, §901.151 which authorizes the 
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act. 

No other article, statute or code is affected by this proposed 
amendment. 

§519.2. Definitions. 

In this chapter: 

(1) "Address of record" means the last address provided to 
the board by a certificate or registration holder pursuant to §501.93 of 
this title (relating to Responses); 

(2) "ALJ" means SOAH administrative law judge; 

(3) "APA" means the Texas Administrative Procedure Act, 
Chapter 2001 of the Texas Government Code; 

(4) "Board staff" means the agency's employees; 

(5) "Committee" means an enforcement committee of the 
board; 

(6) "Complainant" means the person or entity who initiates 
a complaint with the board against a certificate or registration holder; 

(7) "Complaint" means information available to or pro-
vided to the board indicating that a certificate or registration holder 
may have violated the Act, board rules, or order of the board; 

(8) "Contested case" means a proceeding, including a 
ratemaking or licensing proceeding, in which the legal rights, duties, 
or privileges of a party are to be determined by a state agency after an 
opportunity for adjudicative hearing; 

(9) "Deferred Adjudication" means [a person entered a plea 
of guilty or nolo contendere,] the judge deferred further proceedings 
without entering an adjudication of guilt and placed the person under 
the supervision of the court or an officer under the supervision of the 
court and at the end of the period of supervision, the judge dismissed 
the proceedings and discharged the person;[.] 

(10) "Direct Administrative Costs" means those costs actu-
ally incurred by the board through payment to outside vendors and the 
resources expended by the board in the investigation and prosecution 
of a matter within the board's jurisdiction, including but not limited to, 
staff salary, payroll taxes and benefits and other non-salary related ex-
penses, expert fees and expenses, witness fees and expenses, filing fees 
and expenses of the support staff of the Office of the Attorney General, 
filing fees, SOAH utilization fees, court reporting fees, copying fees, 
delivery fees, case management fees, costs of exhibit creation, techni-
cal fees, travel costs and any other cost or fee that can reasonably be 
attributed to the matter; 

(11) "Petitioner" means the Texas State Board of Public 
Accountancy; 

(12) "PFD" means the proposal for decision prepared by an 
ALJ; 

(13) "Respondent" means a licensee or certificate holder, 
individual or entity against whom a complaint has been filed; and 

(14) "SOAH" means the State Office of Administrative 
Hearings. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904253 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-7842 

CHAPTER 525. CRIMINAL BACKGROUND 
INVESTIGATIONS 
22 TAC §525.1 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §525.1, concerning Applications for the UC-
PAE, Issuance of the CPA Certificate, or Initial License. 

Background, Justification and Summary 

The amendment to §525.1 incorporates into the board's rules the 
standards found in Chapter 53 of the Occupations Code which 
were revised during the 86th Session of the Texas Legislature. 

Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 
effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 
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Public Benefit 

The proposed amendments will assist an applicant to better un-
derstand the criminal events that could affect their ability to take 
the Uniform CPA Exam. 

Probable Economic Cost and Local Employment Impact 

Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 

Small Business, Rural Community and Micro-Business Impact 
Analysis 

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 

Government Growth Impact Statement 

William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; does not expand, limit or repeal an existing reg-
ulation; does not increase or decrease the number of individuals 
subject to the proposed rule's applicability; and does not posi-
tively or adversely affect the state's economy. 

Takings Impact Assessment 

No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 

The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public 
Accountancy because the rule is being proposed by a self-di-
rected semi-independent agency. (§2001.0045(c)(8) Texas 
Government Code). 

Public Comment 

Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to 
his attention at (512) 305-7854, no later than noon on December 
30, 2019. 

The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 

will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 

Statutory Authority 

The amendment is proposed under the Public Accountancy Act 
("Act"), Texas Occupations Code, §901.151 which authorizes the 
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act. 

No other article, statute or code is affected by this proposed 
amendment. 

§525.1. Applications for the UCPAE, Issuance of the CPA Certificate, 
or Initial License. 

[(a) The board may prohibit an individual from taking the UC-
PAE, and may not issue the CPA certificate, or an initial license, for a 
period not to exceed five years from the date of the application, for an 
offense that does not directly relate to the duties and responsibilities of 
the practice of public accountancy when the conviction of the offense 
occurred less than five years before the person applied for the license.] 

(a) [(b)] The [Regardless of the date of the offense, the] board 
may prohibit an individual from taking the UCPAE, and may not issue 
the CPA certificate, or an initial license, for up to five years from the 
date of the application, if the board finds that the applicant has been 
convicted of an offense listed in Article 42A.054 of the Texas Code 
of Criminal Procedure, a sexually violent offense as defined by Arti-
cle 62.001 of the Texas Code of Criminal Procedure, or a criminal [a 
felony, or misdemeanor] offense which directly relates to the duties 
and responsibilities of the practice of public accountancy. The board 
may consider an individual to have been convicted of a criminal of-
fense regardless of having received deferred adjudication and having 
the charges dismissed if the individual has not completed the period 
of supervision or the individual completed the supervision less than 
five years before the individual applied for the license. In determining 
whether the felony or misdemeanor conviction directly relates to the 
duties and responsibilities of the practice of public accountancy, the 
board shall consider: 

(1) the nature and seriousness of the crime; 

(2) the relationship of the crime to the purposes for requir-
ing a license to engage in the [board's statutory responsibility to ensure 
that persons professing to] practice of public accountancy [maintain 
high standards of competence and integrity in light of the reliance of 
the public on professional accounting services]; 

(3) the extent to which a license to practice public accoun-
tancy might offer an opportunity to engage in further criminal activity 
of the same type as that in which the applicant [person] was previously 
involved; 

(4) the relationship of the crime to the ability, capacity, or 
fitness required to perform the duties and discharge the responsibilities 
of a CPA or public accountant; and 

(5) any correlation between the elements of the crime and 
the duties and responsibilities of the practice of public accountancy. 
[fraud or dishonesty as an element of the offense; and] 

[(6) all conduct indicating a lack of fitness to serve the pub-
lic as a professional accountant.] 

(b) [(c)] In addition to the factors stated in subsection (a) [(b)] 
of this section, the board shall consider: [§53.023 (Texas Occupations 
Code) in determining the present fitness of an applicant who has been 
convicted of a crime.] 

(1) the extent and nature of the applicant's past criminal 
activity; 
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(2) the age of the applicant when the crime was committed; 

(3) the amount of time that has elapsed since the applicant's 
last criminal activity; 

(4) the conduct and work activity of the applicant before 
and after the criminal activity; 

(5) evidence of the applicant's rehabilitation or rehabilita-
tive effort while incarcerated or after release; 

(6) evidence of the applicant's compliance with any condi-
tions of community supervision, parole, or mandatory supervision; and 

(7) other evidence of the applicant's fitness, including let-
ters of recommendation from: 

(A) prosecutors and law enforcement and correctional 
officers who prosecuted, arrested, or had custodial responsibility for 
the applicant; 

(B) the sheriff or chief of police in the community 
where the applicant resides; and 

(C) any other person in contact with the convicted ap-
plicant. 

(c) It is the applicant's responsibility to obtain and provide to 
the board evidence regarding the factors listed in subsection (b) of this 
section. 

(d) In addition to fulfilling the requirements of subsection (c) 
of this section, the applicant shall furnish proof in the form required by 
the board that the applicant has: 

(1) maintained a record of steady employment; 

(2) supported the applicant's dependents; 

(3) maintained a record of good conduct; and 

(4) paid all outstanding court costs, supervision fees, fines 
and restitution ordered in any criminal case in which the applicant has 
been convicted. 

(e) As provided in §901.005(c) and (e)(3) of the Act (relating 
to Findings; Public Policy; Purpose), the public including the business 
community relies on the integrity of licensees and certificate holders 
in providing professional accounting services or professional account-
ing work. The board considers a conviction or placement on deferred 
adjudication for a felony or conviction or placement on deferred ad-
judication for the misdemeanor offenses listed in §519.7 of this title 
(relating to Criminal Offenses that May Subject a Licensee or Certifi-
cate Holder to Discipline or Disqualify a Person from Receiving a Li-
cense) to be evidence of an individual lacking the integrity necessary to 
be trusted with confidential client information, client funds and assets 
which directly relates to the duties and responsibilities of a licensee in 
the practice of public accountancy. An applicant who is convicted of 
a felony or repeatedly violates the law may lack the integrity to enjoy 
the public's trust and the privilege of being a CPA. 

(f) The board will not deny an applicant a license or the op-
portunity to be examined for a license because of the applicant's prior 
conviction of an offense until the board has: 

(1) provided written notice to the applicant of the reason 
for the intended denial; and 

(2) allowed the applicant 30 days to submit any relevant 
information to the board for its consideration. 

(g) The notice required under subsection (f) of this section will 
contain as applicable: 

(1) a statement that the applicant is disqualified from re-
ceiving the license or being examined for the license because of the 
applicant's prior conviction of the offense specified in the notice; and 

(2) a statement that: 

(A) the final decision of the board to deny the applicant 
a license or the opportunity to be examined for the license will be based 
on the factors listed in subsection (b) of this section; and 

(B) it is the applicant's responsibility to obtain and pro-
vide to the board evidence regarding the factors listed in subsection (b) 
of this section. 

[(d) Because an accountant is often placed in a position of trust 
with respect to client funds, and the public in general relies on profes-
sional accounting services, the Texas State Board of Public Accoun-
tancy considers that the following crimes directly relate to the practice 
of public accountancy:] 

[(1) any felony or misdemeanor of which fraud or deceit is 
an essential element;] 

[(2) any felony or misdemeanor conviction which results 
in the suspension or revocation of the right to practice before any state 
or federal agency for a cause which in the opinion of the board warrants 
its action; and] 

[(3) any crime involving moral turpitude.] 

(h) [(e)] The following procedures shall apply in the process-
ing of an application to take the UCPAE. 

(1) The applicant will be asked to affirm [respond], under 
penalty of perjury, to the question of whether or not the applicant [if he 
or she] has ever been convicted , as provided in subsection (a) of this 
section, of a felony or misdemeanor. 

(2) The board shall require the applicant to arrange to pro-
vide [may submit identifying information] to the Texas Department of 
Public Safety a complete and legible set of fingerprints from a vendor 
approved by the Texas Department of Public Safety for the purpose 
of obtaining the applicant's criminal history record information unless 
fingerprints have been previously submitted for licensure on or after 
September 1, 2014 [and or other appropriate agencies requesting con-
viction records on all applicants about whom the executive director 
finds evidence to warrant a record search]. 

(3) The board will review the criminal history record in-
formation [conviction records of applicants] and will approve or dis-
approve applications as the evidence warrants. If the requested infor-
mation is not provided [by the Texas Department of Public Safety and 
or other appropriate agencies] at least 10 days prior to the examina-
tion, an applicant may be permitted to take the UCPAE, with his or 
her scores subject to being voided. [An applicant may have his or her 
scores voided or may be denied the opportunity to take the UCPAE on 
the basis of a prior conviction pursuant to a hearing as provided for in 
the Act.] 

(4) The examination eligibility fee of an applicant whose 
application to take the UCPAE has been denied under this section or 
§511.70 of this title (relating to Grounds for Disciplinary Action of 
Applicants) and who has not taken any portion of the examination shall 
be refunded. 

(i) Unless an applicant has been convicted of an offense as de-
scribed in subsection (a) of this section, the board will issue the license 
for which the applicant applied or a provisional license described in 
subsection (j) of this section. 
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(j) The board may issue a provisional license for a term of six 
months to an applicant who has been convicted of an offense described 
in subsection (a) of this section. 

(k) The board shall revoke a provisional license if the provi-
sional license holder: 

(1) commits a new offense; 

(2) commits an act or omission that causes the applicant's 
community supervision, mandatory supervision, or parole to be re-
voked, if applicable; or 

(3) violates the law or rules governing the practice of public 
accountancy. 

[(f) An applicant who has not been permitted to sit for the UC-
PAE as a result of having been convicted of a felony offense must pro-
vide evidence of rehabilitation as the board may request.] 

[(g) The following procedure shall apply in the processing of 
an application for issuance of the CPA certificate.] 

[(1) The applicant shall be asked to respond, under penalty 
of perjury, to the question if he or she has ever been convicted of a 
felony or misdemeanor.] 

[(2) The board may submit identifying information to the 
Texas Department of Public Safety and or other appropriate agencies 
requesting conviction records on an applicant requesting issuance of 
the CPA certificate.] 

[(3) The board shall review the individual applications and 
the conviction records of applicants and shall approve or disapprove ap-
plications as the evidence warrants. No CPA certificate or initial license 
may be issued to an applicant whose application for a CPA certificate 
has been denied. The board may disqualify a person from receiving a 
CPA certificate or initial license on the basis of a prior conviction pur-
suant to a hearing as provided for in the Act.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904254 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 
22 TAC §525.2 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §525.2, concerning Applications for or Re-
newal of a License for Licensees with Criminal Backgrounds. 

Background, Justification and Summary 

The amendment to §525.2 incorporates into the board's rules the 
standards found in Chapter 53 of the Occupations Code which 
were revised during the 86th Session of the Texas Legislature. 

Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 

effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 

Public Benefit 

The adoption of the proposed amendments will assist licensed 
CPAs in understanding what criminal events could cause disci-
plinary action to be taken against them by the board including 
the loss or suspension of their license or certificate. 

Probable Economic Cost and Local Employment Impact 

Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 

Small Business, Rural Community and Micro-Business Impact 
Analysis 

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 

Government Growth Impact Statement 

William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; does not expand, limit or repeal an existing reg-
ulation; does not increase or decrease the number of individuals 
subject to the proposed rule's applicability; and does not posi-
tively or adversely affect the state's economy. 

Takings Impact Assessment 

No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 

The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public 
Accountancy because the rule is being proposed by a self-di-
rected semi-independent agency. (§2001.0045(c)(8) Texas 
Government Code). 

Public Comment 

Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to 
his attention at (512) 305-7854, no later than noon on December 
30, 2019. 

The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
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of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 
will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 

Statutory Authority 

The amendment is proposed under the Public Accountancy Act 
("Act"), Texas Occupations Code, §901.151 which authorizes the 
Board to adopt rules deemed necessary or advisable to effectu-
ate the Act. 

No other article, statute or code is affected by this proposed 
amendment. 

§525.2. [Applications for or] Renewal of a License for Licensees with 
Criminal Backgrounds. 

(a) The following [procedure] shall apply when renewing a li-
cense annually. 

(1) Each licensee shall be asked in their license renewal ap-
plication to affirm [to respond], under penalty of perjury, whether or not 
the licensee [to the question if he or she] has ever been convicted of a 
felony or misdemeanor of which the board has not previously been in-
formed. [If the licensee responds in the negative and pays the required 
license fee, a renewal license shall be issued in accordance with estab-
lished procedures. If the licensee responds affirmatively and pays the 
required license fee, the board may submit identifying information to 
the Texas Department of Public Safety and other appropriate agencies 
requesting conviction records on the licensee.] 

(2) The board may consider an individual to have been con-
victed of an offense regardless of having received deferred adjudication 
and having the charges dismissed if the individual has not completed 
the period of supervision or the individual completed the supervision 
less than five years before the individual applied for license renewal. 
[The board shall review the conviction records and either approve or 
deny the application for a renewal license as the evidence warrants. 
The board shall refund any renewal fee submitted if the application is 
denied. The board may suspend or revoke or refuse to renew an annual 
license on the basis of a prior conviction pursuant to a hearing as pro-
vided for in the Act.] 

(3) If the licensee has been convicted, as provided in para-
graph (2) of this subsection, of an offense listed in Article 42A.054 of 
the Texas Code of Criminal Procedure, a sexually violent offense as 
defined by Article 62.001 of the Texas Code of Criminal Procedure, or 
a criminal offense which directly relates to the duties and responsibili-
ties of the practice of public accountancy, the licensee may be subject 
to disciplinary action. 

(4) In determining whether the felony or misdemeanor con-
viction directly relates to the duties and responsibilities of the practice 
of public accountancy, the board shall consider: 

(A) the nature and seriousness of the crime; 

(B) the relationship of the crime to the purposes for re-
quiring a licensee to engage in the practice of public accountancy; 

(C) the extent to which a license to practice public ac-
countancy might offer an opportunity to engage in further criminal ac-
tivity of the same type as that in which the licensee was previously 
involved; 

(D) the relationship of the crime to the ability, capacity, 
or fitness required to perform the duties and discharge the responsibil-
ities of a CPA or public accountant; and 

(E) any correlation between the elements of the crime 
and the duties and responsibilities of the practice of public accountancy. 

(b) In determining the fitness to perform the duties and dis-
charge the responsibilities of the licensed occupation of a licensee who 
has been convicted of a crime, the board shall consider, in addition to 
the factors listed in subsection (a)(4) of this section: 

(1) 
tivity; 

the extent and nature of the licensee's past criminal ac-

(2) the age of the licensee when the crime was committed; 

(3) the amount of time that has elapsed since the licensee's 
last criminal activity; 

(4) the conduct and work activity of the licensee before and 
after the criminal activity; 

(5) evidence of the licensee's rehabilitation or rehabilitative 
effort while incarcerated or after release; 

(6) evidence of the licensee's compliance with any condi-
tions of community supervision, parole, or mandatory supervision; and 

(7) other evidence of the licensee's fitness, including letters 
of recommendation from: 

(A) prosecutors and law enforcement and correctional 
officers who prosecuted, arrested, or had custodial responsibility for 
the licensee; 

(B) the sheriff or chief of police in the community 
where the licensee resides; and 

(C) any other person in contact with the convicted li-
censee. 

(c) It is the applicant's responsibility to obtain and provide to 
the board evidence regarding the factors listed in subsection (b) of this 
section. 

(d) In addition to fulfilling the requirements of subsection (c) 
of this section, the licensee shall furnish proof in the form required by 
the board that the licensee has: 

(1) maintained a record of steady employment; 

(2) supported the licensee's dependents; 

(3) maintained a record of good conduct; and 

(4) paid all outstanding court costs, supervision fees, fines 
and restitution ordered in any criminal case in which the licensee has 
been convicted. 

(e) As provided in §901.005(c) and (e)(3) of the Act (relating 
to Findings; Public Policy; Purpose), the public including the business 
community relies on the integrity of licensees and certificate holders 
in providing professional accounting services or professional account-
ing work. The board considers a conviction or placement on deferred 
adjudication for a felony or conviction or placement on deferred ad-
judication for the misdemeanor offenses listed in §519.7 of this title 
(relating to Criminal Offenses that May Subject a Licensee or Certifi-
cate Holder to Discipline or Disqualify a Person from Receiving a Li-
cense) to be evidence of an individual lacking the integrity necessary to 
be trusted with confidential client information, client funds and assets 
which directly relates to the duties and responsibilities of a licensee in 
the practice of public accountancy. A licensee who is convicted of a 
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felony or repeatedly violates the law may lack the integrity to enjoy the 
public's trust and the privilege of being a CPA. 

(f) The board shall require each licensee on a one-time basis 
seeking renewal of their license to arrange to provide to the Texas De-
partment of Public Safety a complete and legible set of fingerprints 
from a vendor approved by the Texas Department of Public Safety for 
the purpose of obtaining the licensee's criminal history record informa-
tion unless fingerprints have been previously submitted for licensure on 
or after September 1, 2014 by the licensee. 

[(b) The board may suspend the license or revoke the certifi-
cate as a result of a licensee's prior conviction of a crime relevant to 
the license and/or certificate following the opportunity for a hearing as 
provided for in the Act. The board shall notify the person in writing of 
the reasons for the suspension, revocation, denial or disqualification.] 

[(c) The board shall revoke a certificate for a felony offense 
that does not relate to the duties and responsibilities of a licensee when 
the felony conviction occurred less than five years before the date the 
person applies for a license renewal or the board becomes aware of the 
conviction and shall revoke a certificate for an offense listed in Article 
42A.054 of the Code of Criminal Procedure or a sexually violent of-
fense as defined in Article 62.001 of the Code of Criminal Procedure.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904255 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 
22 TAC §525.3 

The Texas State Board of Public Accountancy (Board) proposes 
an amendment to §525.3, concerning Criminal Background 
Checks. 

Background, Justification and Summary 

The amendment to §525.3 clarifies the Board's requirement for 
the fingerprints of applicants and licensees and the review of 
their criminal history records to assure the public's protection. 

Fiscal Note 

William Treacy, Executive Director of the Board, has determined 
that for the first five-year period the proposed amendment is in 
effect, there will be no additional estimated cost to the state, no 
estimated reduction in costs to the state and to local govern-
ments, and no estimated loss or increase in revenue to the state, 
as a result of enforcing or administering the amendment. 

Public Benefit 

The adoption of the proposed amendment is intended to help the 
licensee's awareness of the need for them to provide the board 
with a legible set of their fingerprints. 

Probable Economic Cost and Local Employment Impact 

Mr. Treacy, Executive Director, has determined that there will be 
no probable economic cost to persons required to comply with 
the amendment and a Local Employment Impact Statement is 
not required because the proposed amendment will not affect a 
local economy. 

Small Business, Rural Community and Micro-Business Impact 
Analysis 

William Treacy, Executive Director, has determined that the pro-
posed amendment will not have an adverse economic effect on 
small businesses, rural communities or micro-businesses be-
cause the amendment does not impose any duties or obliga-
tions upon small businesses, rural communities or micro-busi-
nesses; therefore, an Economic Impact Statement and a Regu-
latory Flexibility Analysis are not required. 

Government Growth Impact Statement 

William Treacy, Executive Director, has determined that for the 
first five-year period the amendment is in effect, the proposed 
rule: does not create or eliminate a government program; does 
not create or eliminate employee positions; does not increase or 
decrease future legislative appropriations to the Board; does not 
increase or decrease fees paid to the Board; does not create a 
new regulation; does not expand, limit or repeal an existing reg-
ulation; does not increase or decrease the number of individuals 
subject to the proposed rule's applicability; and does not posi-
tively or adversely affect the state's economy. 

Takings Impact Assessment 

No takings impact assessment is necessary because there is no 
proposed use of private real property as a result of the proposed 
rule revision. 

The requirement related to a rule increasing costs to regulated 
persons does not apply to the Texas State Board of Public 
Accountancy because the rule is being proposed by a self-di-
rected semi-independent agency. (§2001.0045(c)(8) Texas 
Government Code). 

Public Comment 

Written comments may be submitted to J. Randel (Jerry) Hill, 
General Counsel, Texas State Board of Public Accountancy, 333 
Guadalupe, Tower 3, Suite 900, Austin, Texas 78701 or faxed to 
his attention at (512) 305-7854, no later than noon on December 
30, 2019. 

The Board specifically invites comments from the public on the 
issues of whether or not the proposed amendment will have 
an adverse economic effect on small businesses. If the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be 
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods 
of achieving the purpose of the rule; then explain how the Board 
may legally and feasibly reduce that adverse effect on small busi-
nesses considering the purpose of the statute under which the 
proposed rule is to be adopted; and finally, describe how the 
health, safety, environmental, and economic welfare of the state 
will be impacted by the various proposed methods. See Texas 
Government Code, §2006.002(c). 

Statutory Authority 

The amendment is proposed under the Public Accountancy Act 
("Act"), Texas Occupations Code, §901.151, which authorizes 
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the Board to adopt rules deemed necessary or advisable to ef-
fectuate the Act. 

No other article, statute or code is affected by this proposed 
amendment. 

§525.3. Criminal Background Checks. 
(a) Applicants to take the UCPAE and licensees applying for 

license renewal shall arrange to provide to the Texas Department of 
Public Safety a complete and legible set of fingerprints from a vendor 
approved by the Texas Department of Public Safety for the purpose 
of obtaining the applicant's or licensee's criminal history record in-
formation unless the fingerprints have been previously submitted after 
September 1, 2014. Once fingerprints have been provided, additional 
fingerprints will not be required so long as the fingerprints provided 
were complete and legible. [The board may require a Federal Bureau 
of Investigation criminal history records background check on appli-
cants to become licensed, registered, or certified in Texas at any stage 
in the application process.] 

[(b) Applicants required to provide the Federal Bureau of In-
vestigation criminal history records background check will be respon-
sible for the cost of searching the database.] 

[(c) Applicants will be provided with information on how to 
obtain the Federal Bureau of Investigation criminal history records 
background check through the Texas Department of Public Safety, and 
the Texas Department of Public Safety will provide the records directly 
to the board.] 

(b) [(d)] Criminal history record information obtained from 
the Texas Department of Public Safety and [and/or] the Federal Bu-
reau of Investigation will be maintained pursuant to §411.084 of the 
Texas Government Code in order to protect the confidentiality of the 
information. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904256 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 13. HEALTH PLANNING AND 
RESOURCE DEVELOPMENT 
SUBCHAPTER A. RECRUITMENT OF 
PHYSICIANS TO UNDERSERVED AREAS 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), proposes amendments to §13.1, 
concerning Priorities for Waiver Recommendations; and §13.2, 

concerning Application Fee; and proposes the repeal of §13.3, 
concerning Other Federal or State Requirements. 

BACKGROUND AND PURPOSE 

The Texas Conrad 30 J-1 Visa Waiver Program recommends up 
to 30 foreign medical graduates (physicians) each year to re-
ceive a waiver of the J-1 visa requirement to return home for two 
years. In exchange for this waiver, the physician must provide 
medical care for three years in an underserved area. The rules 
covering this program describe application prioritization criteria, 
application fees, and the refund policy for those fees. 

The purpose of the proposal is to clarify the criteria used to pri-
oritize applications; update references to the website; clarify the 
application fee process and refund policy; correct a grammat-
ical error; remove an unnecessary section; and serve as the 
four-year review of rules required by Texas Government Code, 
§2001.039. 

SECTION-BY-SECTION SUMMARY 

The proposed amendment to §13.1(a) clarifies the action the 
program takes regarding priorities for waiver recommendations, 
deletes unnecessary language, restructures sentences to be 
in active voice, deletes an outdated web address, and deletes 
items related to criteria which are now listed in §13.1(b). 

The proposed amendment to §13.1(b) replaces the existing lan-
guage with a comprehensive list of the criteria the program con-
siders when setting priorities for waiver recommendations. 

The proposed amendment to §13.2 clarifies the application 
fee process, deletes an outdated web address, replaces "with-
drawals" to the verb "withdraws" to correct the grammatical 
error, and restructures sentences to improve clarity. The pro-
posed amendment deletes "all 30 slots have been used for 
the fiscal year," as there are other circumstances under which 
DSHS refunds the application fee. 

The proposed repeal of §13.3, Other Federal or State Require-
ments, deletes the rule as unnecessary, as the proposed amend-
ment to §13.1 states these rules are consistent with Texas Health 
and Safety Code, §12.0127, and this statute lists the federal laws 
with which it is in accordance. 

FISCAL NOTE 

Donna Sheppard, Chief Financial Officer, has determined that 
for each year of the first five years that the rules will be in effect, 
enforcing or administering the rules do not have foreseeable im-
plications relating to costs or revenues of state or local govern-
ments. 

GOVERNMENT GROWTH IMPACT STATEMENT 

DSHS has determined that during the first five years that the 
rules will be in effect: 

(1) the proposed rules will not create or eliminate a government 
program; 

(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions; 

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 

(4) the proposed rules will not affect fees paid to DSHS; 

(5) the proposed rules will not create a new rule; 

(6) the proposed rules will repeal an existing rule; 
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(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Donna Sheppard has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities. The proposed amendments and repeal do 
not change the program's operation or existing application fee. 

LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 

COSTS TO REGULATED PERSONS 

Texas Government Code, §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas and to comply with 
federal law. 

PUBLIC BENEFIT AND COSTS 

Lara Lamprecht, DrPH, Assistant Deputy Commissioner, has de-
termined that for each year of the first five years the rules are in 
effect, the public benefit will be improved understanding of the 
program process and criteria for prioritizing applications, the ap-
plication fee process, and the application fee refund policy. 

Donna Shepard has also determined that for the first five years 
the rules are in effect, there are no anticipated additional eco-
nomic costs to persons who are required to comply with the pro-
posed rules because the proposed amendments and repeal do 
not change the program's operation or existing application fee. 

TAKINGS IMPACT ASSESSMENT 

DSHS has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to Amanda 
Ingram, Research Specialist, Department of State Health Ser-
vices, P.O. Box 149347 MC 1898, Austin, Texas 78714-9347; 
1100 W. 49th Street, Austin, Texas 78756; by fax to (512) 776-
7344; or by email to Conrad30@dshs.texas.gov. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) faxed or e-mailed 
before midnight on the last day of the comment period. If last 
day to submit comments falls on a holiday, comments must be 
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When faxing or emailing com-
ments, please indicate "Comments on Proposed Rule 19R024" 
in the subject line. 

25 TAC §13.1, §13.2 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code, 
§531.0055, and Texas Health and Safety Code, §1001.075, 
which provides for the Executive Commissioner of HHSC to 
adopt rules for the operation and provision of services by the 

health and human services agencies; and under Texas Health 
and Safety Code, §12.0127, which authorizes the DSHS to 
request a waiver of the foreign country residence requirement 
for qualified alien physicians who agree to practice in medically 
underserved areas. 

The amendments implement Texas Government Code, 
§531.0055, and Texas Health and Safety Code, §12.0127 and 
§1001.075. 

§13.1. Priorities for Waiver Recommendations. 

(a) Consistent with Health and Safety Code, §12.0127, [It 
is the intent of the Legislature that applications submitted under this 
program be prioritized by the Department of State Health Services 
(department) to the areas of greatest need and that the department 
consider relative specialty need as well, adhering to federal and 
state legislation (Health and Safety Code, §12.0127), therefore] the 
Texas Conrad 30 J-1 Visa Waiver Program (program) [program] will 
identify priorities for waiver recommendations [for the coming year,] 
and post the priorities [publish them] on the Department of State 
Health Services' [Texas Conrad 30] website for the program by [at 
http://www.dshs.state.tx.us/chpr/j1info.shtm, prior to] May 1 of each 
year. 

(b) The program will identify priorities based on the following 
criteria: 

(1) the physician specialty; 

(2) the type of shortage designation; 

(3) the relative degree of shortage; 

(4) the relative health needs of the area; and 

(5) the existence of an area described under Health and 
Safety   

[(b) The following criteria will be applied in prioritizing ap-
plications for waiver recommendations:] 

[(1) the needs of medically underserved areas will always 
be of importance in establishing the department's priorities; and] 

[(2) the department will operate the program to conform to 
federal law as it may be amended.] 

§13.2. Application Fee. 

The Department of State Health Services (department) collects 
[department shall collect] a fee of $2,500 to $5,000 for each appli-
cation submitted to the Texas Conrad 30 J-1 Visa Waiver Program 
(program) [from each applicant who is granted a waiver of the 
two-year home residency requirement from the Bureau of Citizenship 
and Immigration Services]. The [Texas Conrad 30] program assesses 
[shall assess] the fee [each year] based on its [the cost of] operating 
costs and posts the [program. The] amount [of the application fee will 
be identified] on the department's [Texas Conrad 30 program] website 
for the program [at http://www.dshs.state.tx.us/chpr/j1info.shtm ] by 
May 1 of each year. The refund policy is as follows: [The fee shall be 
submitted to the department at the time of application. Part of the fees 
may be returned under the following circumstances:] 

(1) If [if] the department recommends the waiver to the 
U.S. Department of State, the department does not refund [none of] 
the application fee. [will be returned to the applicant;] 

(2) If [if] the applicant withdraws [withdrawals] the ap-
plication before [a recommendation is submitted by] the department 
recommends the waiver, the department refunds 50% of the applica-
tion fee. [will be returned to the applicant; or] 

Code, §12.0127(c)(1).
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♦ ♦ ♦ 

(3) If [if at the time the application is received by] the de-
partment does not recommend the waiver, the department refunds[, all 
30 slots have been used for the fiscal year,] 100% of the application fee 
[will be returned to the applicant]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904290 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 776-3539 

♦ ♦ ♦ 
25 TAC §13.3 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code, 
§531.0055, and Texas Health and Safety Code, §1001.075, 
which provides for the Executive Commissioner of HHSC to 
adopt rules for the operation and provision of services by the 
health and human services agencies; and under Texas Health 
and Safety Code, §12.0127, which authorizes the DSHS to 
request a waiver of the foreign country residence requirement 
for qualified alien physicians who agree to practice in medically 
underserved areas. 

The repeal implements Texas Government Code, §531.0055, 
and Texas Health and Safety Code, §12.0127 and §1001.075. 

§13.3. Other Federal or State Requirements. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904291 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 776-3539 

CHAPTER 40. EPINEPHRINE AUTO-
INJECTOR AND ANAPHYLAXIS POLICIES 
SUBCHAPTER A. EPINEPHRINE 
AUTO-INJECTOR POLICIES IN INSTITUTIONS 
OF HIGHER EDUCATION 
25 TAC §§40.1 - 40.8 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), proposes new §§40.1 - 40.8, 

in new Chapter 40, Epinephrine Auto-Injector and Anaphylaxis 
Policies, Subchapter A, concerning Epinephrine Auto-Injector 
Policies in Institutions of Higher Education. 

BACKGROUND AND PURPOSE 

The purpose of the proposed new sections is to implement 
Senate Bill (S.B) 1367, 85th Legislature, Regular Session, 2017, 
and House Bill (H.B.) 476 and H.B. 4260, 86th Legislature, 
Regular Session, 2019. S.B. 1367 added Texas Education 
Code, Chapter 51, Subchapter Y-1, which requires the adoption 
of rules for the maintenance, administration, and disposal of 
epinephrine auto-injectors in institutions of higher education 
who voluntarily adopt epinephrine auto-injector policies. H.B. 
476 amended §51.882 of the Texas Education Code to require 
institutions of higher education who adopt a policy to submit the 
policy to DSHS. DSHS will maintain a record of the most recent 
policy and will make the information available upon request. 
H.B. 4260 added §773.0145 to the Texas Health and Safety 
Code, which authorizes private or independent institutions of 
higher education to adopt and implement epinephrine auto-in-
jector policies. H.B. 4260 also allows a physician or person who 
has been delegated prescriptive authority under Chapter 157, 
Texas Occupations Code, to prescribe epinephrine auto-injec-
tors in the name of an entity. 

S.B. 1367 also requires the appointment of an employee of a 
general teaching institution and an employee of a public junior 
college or a public technical institute to the DSHS Stock Epi-
nephrine Advisory Committee. The committee is tasked with 
advising DSHS on the storage and maintenance of epinephrine 
auto-injectors on campuses of institutions of higher education; 
the training of personnel and volunteers in the administration of 
an epinephrine auto-injector; and a plan for one or more person-
nel members or volunteers trained in the administration of an 
epinephrine auto-injector to be on each campus. 

The proposed new rules set the minimum standards for institu-
tions of higher education to follow when adopting an epinephrine 
auto-injector policy, based on recommendations of the DSHS 
Stock Epinephrine Advisory Committee. An institution of higher 
education that voluntarily adopts an unassigned epinephrine 
auto-injector policy must stock at least one unassigned adult 
epinephrine auto-injector pack on each campus and conduct 
individual campus assessments to determine if additional epi-
nephrine auto-injectors are needed. The proposed new rules 
allow flexibility so that institutions of higher education may 
develop policies that address issues specific to each campus, 
including campus geography and student population size. Per-
sonnel and volunteers that are trained to administer unassigned 
epinephrine auto-injectors may administer an epinephrine 
auto-injector to a person suspected of experiencing anaphy-
laxis, including students, personnel, volunteers, and visitors. 
Public institutions of higher education that adopt epinephrine 
auto-injector policies are required to report the administration of 
an epinephrine auto-injector to DSHS within 10 business days. 

SECTION-BY-SECTION SUMMARY 

Proposed new §40.1 states the purpose of the subchapter, which 
is to establish minimum standards for administering, maintain-
ing, and disposing of epinephrine auto-injectors in institutions of 
higher education that adopt epinephrine auto-injector policies. 

Proposed new §40.2 addresses institutions of higher education 
voluntarily adopting epinephrine auto-injector policies and states 
that the epinephrine auto-injector policy must comply with Texas 
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Education Code, §51.882 or Texas Health and Safety Code, 
§773.0145, and this subchapter. 

Proposed new §40.3 defines terms used in the rules relating 
to the maintenance, administration, and disposal of epinephrine 
auto-injectors in institutions of higher education. 

Proposed new §40.4 states that the rules apply to any institu-
tion of higher education that chooses to adopt and implement 
a written policy regarding the maintenance, administration, and 
disposal of epinephrine auto-injectors on each institution's cam-
pus. 

Proposed new §40.5 presents the minimum standards regarding 
the maintenance, administration, and disposal of unassigned 
epinephrine auto-injectors in institutions of higher education. 
Subsection (a) addresses obtaining a prescription for at least 
one adult epinephrine auto-injector pack (two doses) for each 
institution's campus. Subsection (a) also states that additional 
packs may be determined based on individual campus assess-
ments. Subsection (a)(1) establishes what an institution may 
consider when performing a campus assessment. Subsection 
(a)(1)(A) addresses consultation with campus police, office of 
risk management, office of food services, office of housing, 
office of health services, or other departments involved with 
student well-being. Subsection (a)(1)(B) addresses campus ge-
ography. Subsection (a)(1)(C) addresses the size of the student 
population. Subsection (b) establishes the development of an 
epinephrine auto-injector policy. Subsection (b)(1) states that a 
designated campus department will coordinate and manage epi-
nephrine auto-injector policy implementation. Subsection (b)(2) 
states that the policy shall include those who can be trained in 
the administration of an epinephrine auto-injector. Subsection 
(b)(3) states that the policy shall include the locations of the 
unassigned epinephrine auto-injectors. Subsection (b)(4) states 
that the policy shall include notifying local emergency medical 
services. Subsection (b)(5) states that the policy shall include 
replacing used or expired epinephrine auto-injectors as soon 
as reasonably possible. Subsection (c) states that the policy 
and locations of the unassigned epinephrine auto-injectors 
must be publicly available, and the unassigned epinephrine 
auto-injectors must be stored per the manufacturer's guidelines. 
Subsection (d) states that each public institution who adopts a 
policy must submit the policy to DSHS according to the DSHS 
procedure. 

Proposed new §40.6(a) states that the training of institution 
personnel or institution volunteers must include recognizing the 
signs and symptoms of anaphylaxis. The training must include 
hands-on training. Subsection (b) addresses the training being 
consistent with the most recent Voluntary Guidelines for Man-
aging Food Allergies in Schools and Early Care and Education 
Programs published by the U.S. Centers for Disease Control 
and Prevention. Subsection (c) states that the training records 
shall be maintained and made available upon request. 

Proposed new §40.7(a) states that the records relating to the 
implementation and administration of epinephrine auto-injector 
policies shall be retained, per 13 TAC §6.10. Subsection (b) 
states that the institution of higher education shall submit a report 
no later than the 10th business day after the administration of an 
epinephrine auto-injector to the institution and to those outlined 
in Texas Education Code, §51.883. Subsection (c) addresses 
how to submit a report to DSHS. Subsection (c) also states that 
this section does not apply to a private or independent institution 
of higher education. 

Proposed new §40.8 addresses the immunity from liability as 
outlined in Texas Education Code, §51.888 and Texas Health 
and Safety Code, §773.0145. 

FISCAL NOTE 

Donna Sheppard, Chief Financial Officer, has determined that 
for each year of the first five years that the rules will be in effect, 
enforcing or administering the rules does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 

GOVERNMENT GROWTH IMPACT STATEMENT 

DSHS has determined that during the first five years that the 
rules will be in effect: 

(1) the proposed rules will not create or eliminate a government 
program; 

(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions; 

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 

(4) the proposed rules will not affect fees paid to DSHS; 

(5) the proposed rules will create a new rule; 

(6) the proposed rules will not expand, limit, or repeal existing 
rules; 

(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Donna Sheppard has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities, because the rules do not apply to small or 
micro-businesses, or rural communities. 

LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 

COSTS TO REGULATED PERSONS 

Texas Government Code, §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas and implement 
legislation that does not specifically state that §2001.0045 
applies to the rules. 

PUBLIC BENEFIT AND COSTS 

Manda Hall, MD, Associate Commissioner, Community Health 
Improvement Division, has determined that for each year of the 
first five years the rules are in effect, the public benefit will be that 
the safety of individuals with undiagnosed allergies on the cam-
puses of institutions of higher education with unassigned epi-
nephrine auto-injector policies will be improved. 

Donna Sheppard has also determined that for the first five years 
the rules are in effect, persons who are required to comply with 
the proposed rules may incur economic costs because one pack 
of epinephrine auto-injectors (two doses) costs between $300 
and $600. Based on data from the Texas Higher Education Co-
ordinating Board, there are 148 institutions of higher education 
in Texas. Each institution may have multiple campuses. Assum-
ing each institution of higher education has only one campus and 
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purchases one adult pack of epinephrine auto-injectors for $300, 
the total cost will be $44,400. If the price of each pack is $600, 
the total cost will be $88,800. Assuming each campus purchases 
one adult epinephrine auto-injector pack at the beginning of the 
pack's (12 - 18 month) shelf life during the start of fiscal year one, 
each campus will have to replace the pack within the following 
year (within 18 months). DSHS is assuming that the cost for the 
hands-on training with an epinephrine auto-injector trainer will 
cost $20 per person. Assuming each institution of higher edu-
cation trains at least one person to administer the epinephrine 
auto-injector, the total cost to train one person per campus will 
be $2,960 each year. Therefore, depending on the cost of the 
epinephrine auto-injector pack, the minimum total cost of com-
pliance of all institutions of higher education is between $47,360 
and $91,760 per year ($320-620 per institution per year). Be-
cause participation is voluntary, the overall cost could be less. 
This estimate does not include the cost to replace an epineph-
rine auto-injector that is used nor does it include the costs if an 
institution of higher education chooses to purchase more than 
one pack. Institutions of higher education may utilize free epi-
nephrine auto-injector programs, if available. 

TAKINGS IMPACT ASSESSMENT 

DSHS has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 

PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Anita Wheeler at (512) 776-7279 in DSHS, Community Health 
Improvement Division, School Health Program. 

Written comments on the proposal may be submitted to the 
School Health Program, P.O. Box 149347, MC 1945, Austin, 
Texas 78714-9347, or 1100 W 49th Street, Austin, Texas 78756, 
or by email to SchoolHealth@dshs.texas.gov. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) e-mailed before 
midnight on the last day of the comment period. If last day to sub-
mit comments falls on a holiday, comments must be postmarked, 
shipped, or emailed before midnight on the following business 
day to be accepted. When e-mailing comments, please indicate 
"Comments on Proposed Rule 19R016" in the subject line. 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Education Code, 
Chapter 51, Subchapter Y-1, which authorizes DSHS to adopt 
rules with advice from the advisory committee regarding the 
maintenance, administration, and disposal of an epinephrine 
auto-injector on the campus of an institution of higher education 
subject to a local policy being adopted. The new sections 
are authorized by Texas Health and Safety Code, §773.0145, 
which authorizes the Executive Commissioner of the Health 
and Human Services Commission to adopt rules regarding the 
maintenance, administration, and disposal of an epinephrine 
auto-injector by a private or independent institution of higher 
education subject to a local policy being adopted. The new sec-
tions are authorized by Texas Government Code, §531.0055, 
and Texas Health and Safety Code, §1001.075, which authorize 
the Executive Commissioner of the Health and Human Services 

Commission to adopt rules and policies necessary for the 
operation and provision of health and human services by DSHS 
and for the administration of Texas Health and Safety Code, 
Chapter 1001. 

The new sections implement Texas Government Code, 
§531.0055; Texas Education Code, §51.887 and Texas Health 
and Safety Code, Chapter 773 and Chapter 1001. 

§40.1. Purpose. 
The purpose of this subchapter is to establish minimum standards for 
administering, maintaining, and disposing of epinephrine auto-injec-
tors for an institution of higher education who adopts unassigned epi-
nephrine auto-injector policies. These standards are implemented un-
der Texas Education Code, Chapter 51, Subchapter Y-1 and Texas 
Health and Safety Code, Chapter 773, Subchapter A. 

§40.2. Voluntary Unassigned Epinephrine Auto-injector Policies for 
an Institution of Higher Education. 
An institution of higher education (institution) may adopt and imple-
ment a written policy regarding the maintenance, administration, and 
disposal of unassigned epinephrine auto-injectors at each institution's 
campus. If a written policy is adopted under this subchapter, the policy 
must comply with Texas Education Code, §51.882 or Texas Health and 
Safety Code, §773.0145, and this subchapter. 

§40.3. Definitions. 
The following terms and phrases, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise: 

(1) Anaphylaxis--As defined in Texas Education Code, 
§51.881. 

(2) Authorized healthcare provider--A physician, as de-
fined in Texas Education Code, §51.881, or person who has been 
delegated prescriptive authority by a physician under Texas Occu-
pations Code, Chapter 157 as described in Texas Health and Safety 
Code, §773.0145. 

(3) Campus--An educational unit under the management 
and control of an institution of higher education and may include, in ad-
dition to the main campus, off-campus and secondary locations, such 
as branch campuses, teaching locations, regional centers, and where 
students are housed. 

(4) Institution of Higher Education--As defined in Texas 
Education Code, §61.003(8) and (15). 

(5) Personnel--Employees of an institution of higher edu-
cation who are authorized and trained to administer epinephrine auto-
injectors. 

(6) Unassigned epinephrine auto-injector--An epinephrine 
auto-injector prescribed by an authorized healthcare provider in the 
name of the institution of higher education issued with a non-patient-
specific standing delegation order for the administration of an epineph-
rine auto-injector, and issued by an authorized healthcare provider. 

(7) Volunteer--A person who is providing services for or on 
behalf of an institution of higher education on the premises of the insti-
tution's campus, at an institution of higher education-sponsored event 
or an institution of higher education-related activity on or off institu-
tion property, and who does not receive compensation in excess of re-
imbursement for expenses and is authorized and trained to administer 
an epinephrine auto-injector. 

§40.4. Applicability. 
This subchapter applies to any institution of higher education (institu-
tion) that voluntarily chooses to adopt and implement a written policy 
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regarding the maintenance, administration, and disposal of unassigned 
epinephrine auto-injectors on each institution's campus. 

§40.5. Maintenance, Administration, and Disposal of Unassigned 
Epinephrine Auto-Injectors. 

(a) An institution of higher education (institution) shall ob-
tain a prescription from an authorized healthcare provider each year 
to stock, possess, and maintain at least one unassigned adult epineph-
rine auto-injector pack (two doses) on each institution's campus as de-
scribed in Texas Education Code, §51.885 and Texas Health and Safety 
Code, §773.0145. The number of additional adult packs may be deter-
mined by an individual campus assessment led by an authorized health-
care provider, based on available resources. 

(b) An institution performing an assessment may consider: 

(1) consultation with campus police, office of risk manage-
ment, office of food services, office of housing, office of health ser-
vices, or any department involved with student well-being; 

(2) campus geography, including high risk areas; and 

(3) student population size. 

(c) In development of an epinephrine auto-injector policy, an 
institution shall include: 

(1) a designated campus department to coordinate and 
manage policy implementation that includes: 

(A) conducting an assessment; 

(B) training of institution personnel; 

(C) acquiring or purchasing, storing, and using unas-
signed epinephrine auto-injectors; and 

(D) disposing of expired unassigned epinephrine auto-
injectors; 

(2) personnel who can be trained to administer unassigned 
epinephrine auto-injectors; 

(3) locations of unassigned epinephrine auto-injectors; 

(4) procedures for notifying local emergency medical ser-
vices when a person is suspected of experiencing anaphylaxis and when 
an epinephrine auto-injector is administered; and 

(5) a plan to replace, as soon as reasonably possible, any 
unassigned epinephrine auto-injector that is used or close to expiration. 

(d) The policy and the locations of the unassigned epinephrine 
auto-injector must be publicly available, and the unassigned epineph-
rine auto-injector must be stored in accordance with the manufacturer's 
guidelines. 

(e) Each public institution of higher education's policy must 
be submitted to the Department of State Health Services (DSHS) in 
accordance with the DSHS procedure. 

§40.6. Training. 

(a) Each institution of higher education (institution) that 
adopts an unassigned epinephrine auto-injector written policy under 
this subchapter is responsible for training institution personnel and 
institution volunteers in the recognizing of anaphylaxis signs and 
symptoms and hands-on administration of an unassigned epinephrine 
auto-injector. 

(b) Training shall be consistent with the most recent Voluntary 
Guidelines for Managing Food Allergies in Schools and Early Care 
and Education Programs published by the federal Centers for Disease 
Control and Prevention. 

(c) Each institution shall maintain training records and each 
public institution shall make available upon request a list of those in-
stitution personnel or institution volunteers trained and authorized to 
administer the unassigned epinephrine auto-injector on the campus. 

§40.7. Report on Administering Unassigned Epinephrine Auto-Injec-
tors. 

(a) Records relating to implementing and administrating the 
institution of higher education (institution) unassigned epinephrine 
auto-injector policy shall be retained per the record retention schedule 
for records of institutions of higher education found in 13 TAC §6.10. 

(b) The institution shall submit a report no later than the 10th 
business day after the date institution personnel or an institution vol-
unteer administers an epinephrine auto-injector in accordance with the 
unassigned epinephrine auto-injector policy adopted under this sub-
chapter. The report shall be submitted to the institution and those iden-
tified in Texas Education Code, §51.883. 

(c) Notifications to the commissioner of the Department of 
State Health Services (DSHS) shall be submitted on the designated 
electronic form available on DSHS's School Health Program website 
found at dshs.texas.gov. 

(d) This section does not apply to a private or independent 
institution of higher education, as defined in Texas Education Code, 
§61.003(15). 

§40.8. Immunity from Liability. 
A person who in good faith takes, or fails to take, any action under this 
subchapter or Texas Education Code, Chapter 51, Subchapter Y-1 or 
Texas Health and Safety Code, Chapter 773, Subchapter A, is immune 
from civil or criminal liability or disciplinary action resulting from that 
action or failure to act in accordance with the Texas Education Code, 
§51.888 or Texas Health and Safety Code, §773.0145. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904322 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 776-7279 

CHAPTER 412. LOCAL MENTAL HEALTH 
AUTHORITY RESPONSIBILITIES 
SUBCHAPTER D. MENTAL HEALTH 
SERVICES--ADMISSION, CONTINUITY, AND 
DISCHARGE 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes the repeal of §§412.151 
- 412.154, 412.161 - 412.163, 412.171 - 412.179, 412.191 -
412.195, 412.201 - 412.208, 412.221, and 412.231 - 412.233 
in Title 25, Part 1, Chapter 412, Subchapter D, concerning Men-
tal Health Services--Admission, Continuity, and Discharge. 

BACKGROUND AND PURPOSE 
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As required by Texas Government Code §531.0201(a)(2)(C), 
client services functions previously performed by the Depart-
ment of State Health Services (DSHS) were transferred to the 
Texas Health and Human Services Commission (HHSC) on 
September 1, 2016, in accordance with Texas Government 
Code §531.0201 and §531.02011. The purpose of the proposal 
is to repeal the rules in Title 25, Part 1, Chapter 412, Sub-
chapter D, Mental Health Services--Admission, Continuity, and 
Discharge. 

New rules in Title 26, Part 1, Chapter 306, Subchapter D, Mental 
Health Services--Admission, Continuity, and Discharge are pro-
posed elsewhere in this issue of the Texas Register. 

SECTION-BY-SECTION SUMMARY 

The proposed repeal of §§412.151 - 412.154, 412.161 -
412.163, 412.171 - 412.179, 412.191 - 412.195, 412.201 -
412.208, 412.221, and 412.231 - 412.233 deletes the rules 
no longer necessary for DSHS, because similar content of 
these rules has been proposed in Title 26, Health and Human 
Services. 

FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 

Fiscal implications to state government relating to the imposition 
of mental health services are addressed concurrently in the fiscal 
note to the rules in Title 26, Part 1, Chapter 306, Subchapter D, 
Mental Health Services--Admission, Continuity, and Discharge, 
as proposed elsewhere in this issue of the Texas Register. 

GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 

(1) the proposed repeal of rules will not create or eliminate a 
government program; 

(2) implementation of the proposed repeal of rules will not affect 
the number of HHSC employee positions; 

(3) implementation of the proposed repeal of rules will result in 
no assumed change in future legislative appropriations; 

(4) the proposed repeal of rules will not affect fees paid to HHSC; 

(5) the proposed repeal of rules will not create new rules; 

(6) the proposed repeal of rules will repeal existing rules; 

(7) the proposed repeal of rules will not increase the number of 
individuals subject to the rules; and 

(8) the proposed repeal of rules will not affect the state's econ-
omy. 

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has determined that there will be no adverse eco-
nomic effect on small businesses, micro-businesses, or rural 
communities. The proposed repeal does not impose any addi-
tional costs on any small businesses, micro-businesses, or rural 
communities required to comply. 

LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 

COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas and do not impose 
a cost on regulated persons. 

PUBLIC BENEFIT AND COSTS 

Sonja Gaines, Deputy Executive Commissioner of Intellectual 
and Developmental Disorders-Behavioral Health Services, has 
determined that for each year of the first five years the rules are 
in effect, the public benefit will be to reduce or eliminate barriers 
to accessing care and to transitioning between and among sys-
tem components for individuals receiving HHSC-funded men-
tal health services by ensuring clinically appropriate treatment 
based on level of acuity and needs; timely access to evaluation 
and treatment services in the least restrictive and most appropri-
ate setting of care; and uninterrupted services during transition 
between service types or providers. 

Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the rules proposed for 
repeal. 

TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or e-mailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) e-mailed before 
midnight on the last day of the comment period. If last day to sub-
mit comments falls on a holiday, comments must be postmarked, 
shipped, or emailed before midnight on the following business 
day to be accepted. When e-mailing comments, please indicate 
"Comments on Proposed Rule 25R018" in the subject line. 

DIVISION 1. GENERAL PROVISIONS 
25 TAC §§412.151 - 412.154 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 

The repeals affect Texas Government Code §531.0055 and 
Texas Health and Safety Code §534.053 and §534.058. 

§412.151. Purpose. 
§412.152. Application. 
§412.153. Definitions. 
§412.154. Utilization Management Agreement Between SMHF and 
LMHA. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904292 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 2. SCREENING AND ASSESSMENT 
FOR CRISIS SERVICES AND ADMISSION INTO 
LMHA SERVICES--LMHA RESPONSIBILITIES 
25 TAC §§412.161 - 412.163 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 

The repeals affect Texas Government Code §531.0055 and 
Texas Health and Safety Code §534.053 and §534.058. 

§412.161. Screening and Assessment. 
§412.162. Determining County of Residence. 
§412.163. Most Appropriate and Available Treatment Alternative. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904294 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 3. ADMISSION TO SMHFS--SMHF 
RESPONSIBILITIES 
25 TAC §§412.171 - 412.179 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 

The repeals affect Texas Government Code §531.0055 and 
Texas Health and Safety Code §534.053 and §534.058. 

§412.171. General Admission Criteria. 
§412.172. Admission Criteria for Maximum Security Unit at North 
Texas State Hospital--Vernon Campus. 
§412.173. Admission Criteria For Adolescent Forensic Unit at North 
Texas State Hospital--Vernon Campus. 

§412.174. Admission Criteria for Waco Center for Youth. 
§412.175. Voluntary Admission. 
§412.176. Emergency Detention. 
§412.177. Admission Under Order of Protective Custody or Court-
ordered Inpatient Mental Health Services. 
§412.178. Admission Procedures. 
§412.179. Voluntary Treatment Following Involuntary Admission. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904295 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 4. TRANSFERS AND CHANGING 
LMHAS 
25 TAC §§412.191 - 412.195 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 

The repeals affect Texas Government Code §531.0055 and 
Texas Health and Safety Code §534.053 and §534.058. 

§412.191. Transfers Between SMHFs. 
§412.192. Transfers Between a SMHF and a SMRF. 
§412.193. Transfers Between a SMHF and an Out-of-State Institu-
tion. 
§412.194. Transfers Between a SMHF and Another Institution in 
Texas. 
§412.195. Changing LMHAs. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904296 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 5. DISCHARGE AND ATP FROM 
SMHF 
25 TAC §§412.201 - 412.208 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
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of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 

The repeals affect Texas Government Code §531.0055 and 
Texas Health and Safety Code §534.053 and §534.058. 

§412.201. Discharge Planning. 
§412.202. Special Considerations. 
§412.203. Discharge of Voluntary Patients. 
§412.204. Discharge of Involuntary Patients. 
§412.205. Absences From a SMHF. 
§412.206. Absence for Trial Placement (ATP). 
§412.207. Procedures Upon Discharge or ATP. 
§412.208. Post Discharge/ATP: Contact and Implementation of Con-
tinuing Care Plan. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904297 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 6. DISCHARGE FROM LMHA 
SERVICES 
25 TAC §412.221 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies. 

The repeal affects Texas Government Code §531.0055 and 
Texas Health and Safety Code §534.053 and §534.058. 

§412.221. Discharge From LMHA Services. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904298 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 7. TRAINING, REFERENCES, AND 
DISTRIBUTION 

25 TAC §§412.231 - 412.233 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 

The repeals affect Texas Government Code §531.0055 and 
Texas Health and Safety Code §534.053 and §534.058. 

§412.231. Assessment and Intake Training Requirements at a SMHF. 
§412.232. References. 
§412.233. Distribution. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904299 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 306. LOCAL MENTAL HEALTH 
AUTHORITY RESPONSIBILITIES 
SUBCHAPTER D. MENTAL HEALTH 
SERVICES--ADMISSION, CONTINUITY, AND 
DISCHARGE 
The Texas Health and Human Services Commission (HHSC) 
proposes new Chapter 306, Subchapter D, concerning Men-
tal Health Services--Admission, Continuity, and Discharge. The 
new subchapter is comprised of Division 1, §§306.151 - 306.154, 
concerning General Provisions; Division 2, §§306.161 - 306.163, 
concerning Screening and Assessment for Crisis Services and 
Admission into Local Mental Health Authority or Local Behav-
ioral Health Authority Services--Local Mental Health Authority or 
Local Behavioral Health Authority Responsibilities; Division 3, 
§§306.171 - 306.178, concerning Admission to a State Mental 
Health Facility or a Facility with a Contracted Psychiatric Bed--
Provider Responsibilities; Division 4, §§306.191 - 306.195, con-
cerning Transfers and Changing Local Mental Health Authorities 
or Local Behavioral Health Authorities; Division 5, §§306.201 -
306.207, concerning Discharge and Absences from a State Men-
tal Health Facility or Facility with a Contracted Psychiatric Bed; 
and Division 6, §306.221, concerning Training. 

BACKGROUND AND PURPOSE 

As required by Texas Government Code §531.0201(a)(2)(C), 
client services functions previously performed by the Depart-
ment of State Health Services (DSHS) were transferred to the 
Texas Health and Human Services Commission (HHSC) on 
September 1, 2016, in accordance with Texas Government 
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Code §531.0201 and §531.02011. HHSC proposes these new 
rules in Title 26, Chapter 306 to address the content of rules in 
Title 25, Chapter 412, Subchapter D, concerning Mental Health 
Services--Admission, Continuity, and Discharge. The rules in 
Chapter 412 are proposed for repeal elsewhere in this issue of 
the Texas Register. The purpose of these rules is to establish 
guidelines for admission, transfers, and discharges from state 
hospitals; admissions, discharges, and transfers for local mental 
health authorities (LMHAs) and local behavioral health author-
ities (LBHAs); and continuity of services for persons receiving 
LMHA or LBHA services and inpatient services at a state mental 
health facility (SMHF) or a facility with a contracted psychiatric 
bed (CPB). The proposed rules also implement certain provi-
sions in Senate Bill (S.B.) 562, S.B. 1238, and House Bill 601, 
86th Legislature, Regular Session, 2019, that relate to voluntary 
admission requirements and admission criteria for maximum 
security units. 

SECTION-BY-SECTION SUMMARY 

Proposed new §306.151 establishes the purpose of the sub-
chapter and to whom it applies. 

Proposed new §306.152 sets forth the subchapter's application 
to SMHFs, facilities with CPBs, and certain LMHAs, LBHAs, and 
managed care organizations (MCOs). The rule requires LMHAs 
and LBHAs to monitor network providers for compliance with Di-
vision 2 and Division 3 of the subchapter. 

Proposed new §306.153 provides definitions for terminology 
used in the subchapter. 

Proposed new §306.154 describes the rights of an individual to 
appeal, request a fair hearing, and receive a notification about 
an LMHA or LBHA decision to deny, reduce, suspend, discharge, 
transfer or terminate LMHA or LBHA services. 

Proposed new §306.161 establishes the requirements for LMHA 
and LBHA screening and assessment of individuals in crisis; in-
corporates crisis alternative treatment options; defines individu-
als determined not to be in the mental health priority population; 
outlines the LMHA or LBHA responsibilities regarding the com-
pletion of an approved assessment tool to determine eligibility 
once the crisis has resolved; establishes the requirements for 
admission, continuity, and discharge practices for individuals in 
need of acute or extended acute mental health services provided 
through outpatient or inpatient treatment settings; and incorpo-
rates current organizational names and terminology. 

Proposed new §306.162 sets forth the requirements for deter-
mining a county of residence for individuals seeking admission 
into LMHA or LBHA services. This section also requires the 
LMHA or LBHA to initiate or continue providing clinically neces-
sary services, including discharge planning, during the dispute 
resolution process. 

Proposed new §306.163 sets forth the requirements for LMHA 
or LBHA recommendation of the most appropriate and avail-
able treatment options, including outpatient and inpatient mental 
health services; requires the LMHA or LBHA to assign a continu-
ity of care worker when an individual is admitted to a facility with 
a CPB or a SMHF; provides for community-based treatment al-
ternatives; and allows an LMHA or LBHA referral to an alternate 
provider if an individual requests a referral. 

Proposed new §306.171 establishes general admission criteria 
for SMHFs and CPBs; requires the LMHA or LBHA to screen 
and authorize an individual for admission to a SMHF or facility 
with a CPB and requires facilities notify the LMHA or LBHA if an 

individual arrives for treatment without being screened. The pro-
posed rule also outlines the process for treatment and transfer, 
if necessary, of an individual with an emergency medical condi-
tion. 

Proposed new §306.172 establishes admission criteria to a max-
imum security unit, and requires commitment pursuant to the 
Texas Code of Criminal Procedure or a determination of man-
ifest dangerousness. 

Proposed new §306.173 establishes criteria for admission to an 
adolescent forensic unit. An adolescent may be admitted to 
an adolescent forensic unit if determined manifestly dangerous, 
committed under the Texas Family Code, or the admission is a 
condition of the adolescent's probation or parole. 

Proposed new §306.174 sets forth the admission criteria for 
Waco Center for Youth. The proposed new rule includes 
language regarding eligibility criteria and language to clarify 
endorsement of admission to an SMHF or facility with a CPB 
by the Community Resource Coordination Group is needed if 
the adolescent is currently receiving LMHA or LBHA services. If 
the Waco Center for Youth denies admission, the LAR has the 
opportunity to appeal the decision with the Ombudsman. The 
proposed new rule includes language to reflect the responsi-
bilities of Waco Center for Youth when an adolescent requires 
admission to a psychiatric hospital and the requirements for 
discharge planning. 

Proposed new §306.175 sets forth requirements for voluntary 
admission to a facility with a CPB or an SMHF in accordance 
with Texas Health and Safety Code, Chapter 572; describes a 
physician's responsibility to contact the LMHA or LBHA when an 
individual does not meet admission criteria to determine if com-
munity resources may appropriately serve the individual; and re-
quires a physician to conduct a face-to-face examination of the 
individual requesting voluntary admission to a facility with the 
CPB or an SMHF. 

Proposed new §306.176 sets forth the requirements for emer-
gency detention to a facility with a CPB or to an SMHF and re-
quires a preliminary examination by a physician no later than 12 
hours after the individual is transported to a facility with a CPB 
or an SMHF for emergency detention. The proposed new rule 
also incorporates requirements concerning the intake assess-
ment, which is to occur no later than 24 hours following admis-
sion for emergency detention. 

Proposed new §306.177 establishes the requirements for admis-
sion to an SMHF or facility with a CPB for inpatient mental health 
services under an order of protective custody or court order. 

Proposed new §306.178 sets forth the requirements for volun-
tary treatment following involuntary admission to an SMHF or 
facility with a CPB. 

Proposed new §306.191 outlines the requirements for the trans-
fer of individuals from one SMHF to another SMHF. 

Proposed new §306.192 outlines the requirements for the trans-
fer of individuals between an SMHF and SSLC. 

Proposed new §306.193 outlines the requirements for the trans-
fer of an individual between an SMHF and an out-of-state insti-
tution. 

Proposed new §306.194 sets forth requirements for transfers be-
tween an SMHF and another facility in Texas, and establishes 
that the individual or individual's legally authorized representa-
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tive, who made the request for voluntary admission, must con-
sent to the transfer. 

Proposed new §306.195 describes an LMHA's or LBHA's re-
sponsibilities when an individual transfers to a new LMHA or 
LBHA, and an SMHF's or facility with a CPB's responsibilities 
when an individual receiving inpatient services intends to trans-
fer to a new LMHA or LBHA upon discharge from the SMHF or 
facility with a CPB. 

Proposed new §306.201 establishes requirements regarding 
discharge planning responsibilities of the SMHF or the facility 
with a CPB and the LMHA or LBHA; describes the process 
for resolving disagreements between the LMHA or LBHA and 
the SMHF or facility with a CPB treatment team's decision 
concerning discharge; and the requirements for documenting 
unexpected discharges. 

Proposed new §306.202 sets forth the requirements for spe-
cial considerations for populations of individuals admitted to an 
SMHF or facility with a CPB including individuals admitted three 
or more times in a 180-day period, individuals eligible for pread-
mission screening and resident review (PASRR), individuals on 
absence for trial placement (ATP), individuals appropriate for as-
sisted living post discharge, and offenders with special needs. 
The proposed new rule requires discharge planning to include 
recovery-based, trauma-informed, and person-centered models 
of care. 

Proposed new §306.203 sets forth the requirements for when an 
SMHF or a facility with a CPB must discharge an individual who 
was voluntarily admitted to an SMHF or a facility with a CPB. 

Proposed new §306.204 establishes the requirements for the 
discharge of an individual who was involuntarily admitted to an 
SMHF or facility with a CPB and directs the administrator of an 
SMHF or facility with a CPB to forward the discharge packet of 
an individual committed under the Code of Criminal Procedure 
to the jail and to the LMHA or LBHA. 

Proposed new §306.205 sets forth the requirements for an au-
thorized and unauthorized pass or furlough from an SMHF or 
facility with a CPB for an involuntary individual admitted under 
court order for inpatient mental health services. 

Proposed new §306.206 sets forth the requirements for ATP 
from an SMHF or facility with a CPB and describes the respon-
sibilities of an LMHA, LBHA, SMHF, and a facility with a CPB 
regarding the ATP. 

Proposed new §306.207 requires an LMHA or LBHA to contact 
an individual following discharge or ATP from an SMHF or a facil-
ity with a CPB; implement the individual's recovery or treatment 
plan post discharge or ATP; develop or review an individual's re-
covery or treatment plan in accordance with 25 TAC §412.322 
(relating to Provider Responsibilities for Treatment Planning and 
Service Authorization); and describes the LMHA's or LBHA's re-
sponsibility when an individual's recovery or treatment plan iden-
tifies the designated LMHA or LBHA as responsible for providing 
or paying for the individual's psychoactive medications. 

Proposed new §306.221 sets forth training and documentation 
requirements related to screening staff and intake assessment 
professionals performed pursuant to the subchapter and codified 
in Texas Health and Safety Code §572.0025. 

FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-

ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 

GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 

(1) the proposed rules will not create or eliminate a government 
program; 

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 

(4) the proposed rules will not affect fees paid to HHSC; 

(5) the proposed rules will create new rules; 

(6) the proposed rules will not repeal existing rules; 

(7) the proposed rules will increase the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there may be an adverse 
economic effect on small businesses, micro-businesses or rural 
communities. 

The proposed rules require 37 LMHAs and 2 LBHAs to add spe-
cific requirements to provider contracts to ensure compliance 
with screening and assessment for crisis services, admission 
into LMHA or LBHA services, and admission into an SMHF or fa-
cility with a CPB. HHSC lacks sufficient data to estimate the num-
ber of those facilities designated as a small business, micro-busi-
ness, or rural community impacted by the proposed rules. 

LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 

COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas and do not impose 
a cost on regulated persons. 

PUBLIC BENEFIT AND COSTS 

Sonja Gaines, Deputy Executive Commissioner of Intellectual 
and Developmental Disorders-Behavioral Health Services, has 
determined that for each year of the first five years the rules are 
in effect, the public benefit will be to reduce or eliminate barri-
ers to accessing care and to transition between and among sys-
tem components for individuals receiving HHSC-funded men-
tal health services by ensuring clinically appropriate treatment 
based on level of acuity and needs; timely access to evaluation 
and treatment services in the least restrictive and most appropri-
ate setting of care; and uninterrupted services during transition 
between service types or providers. 

Trey Wood has also determined that for the first five years the 
rules are in effect, persons who are required to comply may in-
cur economic costs. The proposed rules require LMHAs and 
LBHAs to add specific requirements to provider contracts to en-
sure compliance with screening and assessment for crisis ser-
vices, admission into LMHA or LBHA services, and admission 
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into an SMHF or facility with a contracted psychiatric bed. HHSC 
assumes that some LMHAs and LBHAs may be currently moni-
toring providers but lacks sufficient information regarding current 
monitoring practices. Therefore, the costs to persons required 
to comply cannot be determined at this time. 

TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 

PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or e-mailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) e-mailed before 
midnight on the last day of the comment period. If last day to sub-
mit comments falls on a holiday, comments must be postmarked, 
shipped, or e-mailed before midnight on the following business 
day to be accepted. When e-mailing comments, please indicate 
"Comments on Proposed Rule 25R018" in the subject line. 

DIVISION 1. GENERAL PROVISIONS 
26 TAC §§306.151 - 306.154 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §534.053 requires the Executive 
Commissioner of HHSC to adopt rules ensuring the provision of 
community-based mental health services and §534.058 autho-
rizes the Executive Commissioner to develop standards of care 
for services provided by LMHAs and their subcontractors. 

The proposed new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§534.053 and 
534.058. 

§306.151. Purpose. 
The purpose of this subchapter is to address the interrelated roles and 
responsibilities of state mental health facilities, local mental health au-
thorities, and local behavioral health authorities in the delivery of men-
tal health services to individuals. This subchapter establishes criteria 
and provides guidelines related to: 

(1) clinically appropriate patient placement based on 
screening and assessment of the individual; 

(2) timely access to evaluation and mental health treatment 
services in the least restrictive, most appropriate setting of care; and 

(3) effectively, and without interruption, transitioning care 
between service types and providers for individuals receiving mental 
health services at state mental health facilities, local mental health au-
thorities, and local behavioral health authorities. 

§306.152. Application and Responsibility for Compliance. 
(a) This subchapter applies to: 

(1) a state mental health facility (SMHF); 

(2) a facility with a contracted psychiatric bed (CPB); 

(3) a local mental health authority (LMHA) or a local be-
havioral health authority (LBHA); 

(4) an LMHA or LBHA with a local service area that is 
served by a managed care organization (MCO), to the extent the con-
tract between the Health and Human Services Commission (HHSC) 
and the LMHA or LBHA requires compliance with one or more provi-
sions of this subchapter; and 

(5) an MCO, as required by the managed care contracts be-
tween HHSC and the MCO for delivery of Medicaid and CHIP man-
aged care products. 

(b) Responsibility for Compliance. An LMHA or LBHA: 

(1) must require by contract with providers in its network, 
that the providers comply with Division 2 of this subchapter (relating 
to Screening and Assessment for Crisis Services and Admission into 
Local Mental Health Authority or Local Behavioral Health Authority 
Services--Local Mental Health Authority or Local Behavioral Health 
Authority Responsibilities) and Division 3 of this subchapter (relating 
to Admission to a State Mental Health Facility or a Facility with a 
Contracted Psychiatric Bed--Provider Responsibilities); and 

(2) must monitor its providers for compliance with the con-
tract and the requirements in Division 2 and Division 3 of this subchap-
ter. 

§306.153. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings unless the context clearly indicates otherwise. 

(1) Absence--When an individual, previously admitted to 
an SMHF and not discharged from the SMHF, is physically away from 
the SMHF for any reason, including hospitalization, home visit, special 
activity, unauthorized departure, or absence for trial placement. 

(2) Admission--

(A) An individual's acceptance to an SMHF's custody 
or a facility with a CPB for inpatient services, based on: 

(i) a physician's order issued in accordance with 
§306.175(h)(2)(C) of this subchapter (relating to Voluntary Admission 
Criteria for a Facility with a Contracted Psychiatric Bed Authorized 
by an LMHA or LBHA or for a State Mental Health Facility); 

(ii) a physician's order issued in accordance with 
§306.176(c)(3) of this subchapter (relating to Admission Criteria for a 
Facility with a Contracted Psychiatric Bed Authorized by an LMHA or 
LBHA or for a State Mental Health Facility for Emergency Detention); 

(iii) a court's order of protective custody issued in 
accordance with Texas Health and Safety Code §574.022; 

(iv) a court's order for temporary inpatient mental 
health services issued in accordance with Texas Health and Safety Code 
§574.034, or Texas Family Code Chapter 55; 

(v) a court's order for extended inpatient mental 
health services issued in accordance with Texas Health and Safety 
Code §574.035, or Texas Family Code Chapter 55; or 

(vi) a court's order for commitment issued in accor-
dance with the Texas Code of Criminal Procedure, Chapter 46B or 
Chapter 46C. 

(B) The acceptance of an individual in the mental health 
priority population into LMHA or LBHA services. 
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(3) Adolescent--An individual at least 13 years of age, but 
younger than 18 years of age. 

(4) Adult--An individual at least 18 years of age or older. 

(5) Advance directive--As used in this subchapter, in-
cludes: 

(A) an instruction made under Texas Health and Safety 
Code §§166.032, 166.034 or 166.035 to administer, withhold, or with-
draw life-sustaining treatment in the event of a terminal or irreversible 
condition; 

(B) an out-of-hospital DNR order, as defined by Texas 
Health and Safety Code §166.081; or 

(C) a medical power of attorney under Texas Health and 
Safety Code, Chapter 166, Subchapter D. 

(6) Alternate provider--An entity that provides mental 
health services or substance abuse treatment services in the community 
but not pursuant to a contract or memorandum of understanding with 
an LMHA or LBHA. 

(7) APRN--Advanced practice registered nurse. A regis-
tered nurse licensed by the Texas Board of Nursing to practice as an 
advanced practice registered nurse as provided by Texas Occupations 
Code §301.152. 

(8) Assessment--The administrative process an SMHF or 
a facility with a CPB uses to gather information from a prospective 
patient, including a medical history and the problem for which the 
prospective patient is seeking treatment, to determine whether a 
prospective patient should be examined by a physician to determine if 
admission is clinically justified, as defined by Texas Health and Safety 
Code §572.0025(h)(2). 

(9) Assessment professional--In accordance with Texas 
Health and Safety Code §572.0025(c)-(d), a staff member of an SMHF 
or facility with a CPB whose responsibilities include conducting the 
intake assessment described in §306.175(g) and §306.176(e) of this 
subchapter, and who is: 

(A) a physician licensed to practice medicine under 
Texas Occupations Code, Chapter 155; 

(B) a physician assistant licensed under Texas Occupa-
tions Code, Chapter 204; 

(C) an APRN licensed under Texas Occupations Code, 
Chapter 301; 

(D) a registered nurse licensed under Texas Occupa-
tions Code, Chapter 301; 

(E) a psychologist licensed under Texas Occupations 
Code, Chapter 501; 

(F) a psychological associate licensed under Texas Oc-
cupations Code, Chapter 501; 

(G) a licensed professional counselor licensed under 
Texas Occupations Code, Chapter 503; 

(H) a licensed social worker licensed under Texas Oc-
cupations Code, Chapter 505; or 

(I) a licensed marriage and family therapist licensed un-
der Texas Occupations Code, Chapter 502. 

(10) ATP--Absence for trial placement. When an individ-
ual, currently admitted to an SMHF, is physically away from the SMHF 
for the SMHF to evaluate the individual's adjustment to a particular 
living arrangement before the individual's discharge and as a potential 

residence following discharge. An ATP is a type of furlough, as refer-
enced in Texas Health and Safety Code, Chapter 574, Subchapter F. 

(11) Business day--Any day except a Saturday, Sunday, or 
legal holiday listed in Texas Government Code §662.021. 

(12) Capacity--An individual's ability to understand and 
appreciate the nature and consequences of a decision regarding the 
individual's medical treatment, and the ability of the individual to 
reach an informed decision in the matter. 

(13) Child--An individual at least three years of age, but 
younger than 13 years of age. 

(14) Continuity of care--Activities designed to ensure an 
individual is provided uninterrupted services during a transition be-
tween inpatient and outpatient services and that provide assistance to 
the individual and the individual's LAR in identifying, accessing, and 
coordinating LMHA or LBHA services and other appropriate services 
and supports in the community needed by the individual, including: 

(A) assisting with admissions and discharges; 

(B) facilitating access to appropriate services and sup-
ports in the community, including identifying and connecting the in-
dividual with community resources, and coordinating the provision of 
services; 

(C) participating in developing and reviewing the indi-
vidual's recovery or treatment plan; 

(D) promoting implementation of the individual's re-
covery or treatment plan; and 

(E) coordinating between the individual and the indi-
vidual's family, as requested by the individual. 

(15) Continuity of care worker--An LMHA, LBHA, or 
LIDDA staff member responsible for providing continuity of care 
services. The staff member may collaborate with a peer specialist, 
recovery specialist, or family partner to provide continuity of services. 

(16) COPSD--Co-occurring psychiatric and substance use 
disorder. 

(17) COPSD model--An application of evidence-based 
practices for an individual diagnosed with co-occurring conditions of 
mental illness and substance use disorder. 

(18) CPB--Contracted psychiatric bed. A state-funded 
contracted psychiatric bed that: 

(A) is authorized by an LMHA or LBHA; and 

(B) is used for inpatient care in the community, and this 
does not include a crisis respite unit, crisis residential unit, an extended 
observation unit, or a crisis stabilization unit. 

(19) CRCG--Community Resource Coordination Group. 
A local interagency group comprised of public and private providers 
who collaborate to develop individualized service plans for individ-
uals whose needs may be met through interagency coordination and 
cooperation. CRCGs are established and operate in accordance with 
a Memorandum of Understanding on Services for Persons Needing 
Multiagency Services, required by Texas Government Code §531.055. 

(20) Crisis--A situation in which: 

(A) an individual presents an immediate danger to self 
or others; 

(B) an individual's mental or physical health is at risk 
of serious deterioration; or 
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(C) an individual believes he presents an immediate 
danger to self or others, or the individual's mental or physical health is 
at risk of serious deterioration. 

(21) Crisis treatment alternatives--Community-based 
facilities or units providing short-term, residential crisis treatment to 
ameliorate a behavioral health crisis in the least restrictive environ-
ment, including crisis stabilization units, extended observation units, 
crisis residential units, and crisis respite units. The intensity and scope 
of services varies by facility type and is available in a local service 
area based upon the local needs and characteristics of the community. 

(22) Day--Calendar day. 

(23) DD--Developmental disability. As listed in the Texas 
Health and Safety Code §531.002, an individual with a severe, chronic 
disability attributable to a mental or physical impairment or a combi-
nation of mental and physical impairments that: 

(A) manifests before the person reaches 22 years of age; 

(B) is likely to continue indefinitely; 

(C) reflects the individual's need for a combination and 
sequence of special, interdisciplinary, or generic services, individual-
ized supports, or other forms of assistance that are of a lifelong or ex-
tended duration and are individually planned and coordinated; and 

(D) results in substantial functional limitations in three 
or more of the following categories of major life activity: 

(i) self-care; 

(ii) receptive and expressive language; 

(iii) learning; 

(iv) mobility; 

(v) self-direction; 

(vi) capacity for independent living; and 

(vii) economic self-sufficiency. 

(24) Designated LMHA or LBHA--The LMHA or LBHA: 

(A) that serves the individual's county of residence, 
which is determined in accordance with §306.162 of this subchapter 
(relating to Determining County of Residence); or 

(B) that does not serve the individual's county of resi-
dence, but has taken responsibility for ensuring the individual's LMHA 
or LBHA services. 

(25) Discharge--

(A) From an SMHF or a facility with a CPB: The re-
lease of an individual from the custody and care of a provider of inpa-
tient services. 

(B) From LMHA or LBHA services: The termination 
of LMHA or LBHA services delivered to an individual by an LMHA 
or LBHA. 

(26) Discharged unexpectedly--A discharge from an 
SMHF or facility with a CPB: 

(A) due to an individual's unauthorized departure; 

(B) at the voluntary individual's request; 

(C) due to a court releasing the individual; 

(D) due to the death of the individual; or 

(E) due to the execution of an arrest warrant for the in-
dividual. 

(27) Emergency medical condition--A medical condition 
manifesting itself by acute symptoms of sufficient severity (including 
severe pain, psychiatric disturbances, or symptoms of substance abuse) 
such that the absence of immediate medical attention could reasonably 
result in: 

(A) placing the health of the individual (or with respect 
to a pregnant woman, the health of the woman or her unborn child) or 
others in serious jeopardy; 

(B) serious impairment to bodily functions; 

(C) serious dysfunction of any bodily organ or part; 

(D) serious disfigurement; or 

(E) in the case of a pregnant woman having contrac-
tions: 

(i) inadequate time to affect a safe transfer to another 
hospital before delivery; or 

(ii) a transfer posing a threat to the health and safety 
of the woman or the unborn child. 

(28) Face-to-face--A form of contact occurring in person or 
through the use of audiovisual or other telecommunications technology. 

(29) Facility--A care facility including a state mental health 
facility, private psychiatric hospital, medical hospital, and community 
setting, but does not include a nursing facility or an assisted living fa-
cility. 

(30) HHSC--Texas Health and Human Services Commis-
sion or its designee. 

(31) ID--Intellectual disability. Consistent with Texas 
Health and Safety Code §591.003, significantly sub-average general 
intellectual functioning existing concurrently with deficits in adaptive 
behavior and originating before age 18. 

(32) Individual--A person seeking or receiving services un-
der this subchapter. 

(33) Inpatient services--Residential psychiatric treatment 
provided to an individual in an SMHF, a facility with a CPB, a hospital 
licensed under the Texas Health and Safety Code, Chapter 241 or 
Chapter 577, or a CSU licensed under 26 TAC Chapter 510 (relating 
to Private Psychiatric Hospitals and Crisis Stabilization Units). 

(34) Intake assessment--The administrative process con-
ducted by an assessment professional for gathering information about 
a prospective patient and giving a prospective patient information 
about the facility and the facility's treatment and services. 

(35) Involuntary individual--An individual receiving inpa-
tient services based on an admission to a state mental health facility or 
a facility with a CPB made in accordance with: 

(A) §306.176 of this subchapter; 

(B) §306.177 of this subchapter (relating to Admission 
Criteria Under Order of Protective Custody or Court-ordered Inpatient 
Mental Health Services); 

(C) an order for temporary inpatient mental health 
services issued in accordance with Texas Health and Safety Code 
§574.034 or Texas Family Code, Chapter 55; 
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(D) an order for extended inpatient mental health 
services issued in accordance with Texas Health and Safety Code 
§574.035 or Texas Family Code, Chapter 55; 

(E) an order for commitment issued in accordance with 
Texas Code of Criminal Procedure, Chapter 46B; or 

(F) an order for commitment issued in accordance with 
Texas Code of Criminal Procedure, Chapter 46C. 

(36) LAR--Legally authorized representative. A person 
authorized by state law to act on behalf of an individual for the 
purposes of: 

(A) admission, transfer or discharge includes: 

(i) a parent, non-Department of Family and Protec-
tive Services managing conservator or guardian of minor; 

(ii) a Department of Family and Protective Service 
managing conservator of a minor acting pursuant to Texas Health and 
Safety Code §572.001 (c-2)-(c-4); and 

(iii) a person eligible to consent to treatment for a 
minor under §32.001(a)(1)-(3), Texas Family Code, who may request 
from a district court authorization under Texas Family Code, Chapter 
35 for the temporary admission of a minor who has been within their 
care for the past six months. 

(B) consent on behalf of an individual with regard to a 
matter described in this subchapter other than admission, transfer or 
discharge includes: 

(i) persons described by subparagraph (A) of this 
paragraph; and 

(ii) an agent acting under a Medical Power of Attor-
ney under Texas Health and Safety Code, Chapter 166 or a Declaration 
for Mental Health Treatment under Texas Civil Practice and Remedies 
Code, Chapter 137. 

(37) LBHA--Local behavioral health authority. An entity 
designated as a local behavioral health authority by HHSC in accor-
dance with Texas Health and Safety Code §533.0356. 

(38) LIDDA--Local intellectual developmental disability 
authority. An entity designated by HHSC in accordance with Texas 
Health and Safety Code §533A.035. 

(39) LMHA--Local mental health authority. An entity des-
ignated as a local mental health authority by HHSC in accordance with 
Texas Health and Safety Code §533.035(a). 

(40) LMHA or LBHA network provider--An entity that 
provides mental health services in the community pursuant to a 
contract or memorandum of understanding with an LMHA or LBHA, 
including that part of an LMHA or LBHA directly providing mental 
health services. 

(41) LMHA or LBHA services--Inpatient and outpatient 
mental health services provided by an LMHA or LBHA network 
provider to an individual in the individual's home community. 

(42) Local service area--A geographic area composed of 
one or more Texas counties defining the population that may receive 
services from an LMHA or LBHA. 

(43) MCO--Managed care organization. An entity gov-
erned by Chapter 843 of the Texas Insurance Code to operate as a health 
maintenance organization or to issue a private provider benefit plan. 

(44) Mental illness--Any clinical disorder as defined in the 
current edition of the Diagnostic and Statistical Manual of Mental Dis-
orders published by the American Psychiatric Association. 

(45) MH priority population--Mental health priority pop-
ulation. As identified in state performance contracts with LMHAs or 
LBHAs, those groups of children, adolescents, and adults with men-
tal illness or serious emotional disturbance assessed as most in need of 
mental health services. 

(46) Minor--An individual under 18 years of age. 

(47) Nursing facility--A long-term care facility licensed by 
HHSC as a nursing home, nursing facility, or skilled nursing facility as 
defined in Texas Health and Safety Code, Chapter 242. 

(48) Offender with special needs--An individual who has a 
terminal or serious medical condition, a mental illness, an ID, a DD, or 
a physical disability, and is served by the Texas Correctional Office on 
Offenders with Medical or Mental Impairments as provided in Texas 
Health and Safety Code, Chapter 614. 

(49) Ombudsman--The Ombudsman for Behavioral Health 
Access to Care established by Texas Government Code §531.02251, 
which serves as a neutral party to help consumers, including consumers 
who are uninsured or have public or private health benefit coverage, 
and behavioral health care providers navigate and resolve issues related 
to consumer access to behavioral health care, including care for mental 
health conditions and substance use disorders. 

(50) PASRR--Preadmission screening and resident review 
in accordance with 40 TAC Chapter 19, Subchapter BB (relating to 
Nursing Facility Responsibilities Related to Preadmission Screening 
and Resident Review (PASRR)). 

(51) PASRR Level I screening--The process of screening 
an individual to identify whether the individual is suspected of having 
a mental illness, ID, or DD. 

(52) PASRR Level II evaluation--A face-to-face evaluation 
of an individual suspected of having a mental illness, ID, or DD per-
formed by a LIDDA, LMHA, or LBHA to determine if the individual 
has a mental illness, ID, or DD, and if so, to: 

(A) 
cility; 

assess the individual's need for care in a nursing fa-

(B) assess the individual's need for nursing facility spe-
cialized services, LIDDA specialized services, and LMHA or LBHA 
specialized services; and 

(C) identify alternate placement options. 

(53) Peer specialist--A person who uses lived experience 
with mental health challenges, in addition to skills learned in formal 
training, to deliver strengths-based, person-centered services to pro-
mote an individual's recovery and resiliency. A peer specialist must: 

(A) be at least 18 years of age or older; 

(B) have received: 

(i) a high school diploma; or 

(ii) a high school equivalency certificate issued in 
accordance with the law of the issuing state; 

(C) be willing to appropriately share his or her own re-
covery story with individuals in services; and 

(D) be able to demonstrate current self-directed recov-
ery. 
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(54) Permanent residence--The physical location where 
an individual lives, or if a minor, where the minor's parents or legal 
guardian lives. A post office box is not a permanent residence. 

(55) Preliminary examination--An assessment for medical 
stability and a psychiatric examination in accordance with Texas Health 
and Safety Code §573.022(a)(2). 

(56) QMHP-CS--Qualified mental health profes-
sional-community services. A staff member who meets the require-
ments and performs the functions described in 25 TAC Chapter 
412, Subchapter G (relating to Mental Health Community Services 
Standards). 

(57) Recovery--A process of change through which indi-
viduals improve their health and wellness, live a self-directed life, and 
strive to reach their full potential. 

(58) Recovery or treatment plan--A written plan: 

(A) is developed in collaboration with an individual or 
the individual's LAR if required, and a QMHP-CS or Licensed Prac-
titioner of the Healing Arts (LPHA) as defined in 25 TAC §412.303 
(relating to Definitions); 

(B) is amended at any time based on an individual's 
needs or requests; 

(C) guides the recovery treatment process and fostering 
resiliency; 

(D) is completed in conjunction with the uniform as-
sessment; 

(E) identifies the individual's changing strengths, 
capacities, goals, preferences, needs, and desired outcomes; and 

(F) includes recommended services and supports or rea-
sons for the exclusion of services and supports. 

(59) Screening--Activities performed by a QMHP-CS to: 

(A) collect triage information through face-to-face or 
telephone interviews with an individual or collateral contact; 

(B) determine if the individual's need is emergent, ur-
gent, or routine, conducted before the face-to-face assessment to deter-
mine the need for emergency services; and 

(C) determine the need for in-depth assessment. 

(60) SMHF--State mental health facility. A state hospital 
or a state center with an inpatient psychiatric component. 

(61) SSLC--State supported living center. Consistent with 
Texas Health and Safety Code §531.002, a residential facility operated 
by the State to provide individuals with an ID a variety of services, 
including medical treatment, specialized therapy, and training in the 
acquisition of personal, social, and vocational skills. 

(62) Substance use disorder--The use of one or more drugs, 
including alcohol, which significantly and negatively impacts one or 
more major areas of life functioning and which meets the criteria for 
substance abuse or substance dependence as described in the current 
edition of the Diagnostic and Statistical Manual of Mental Disorders 
(DSM) published by the American Psychiatric Association. 

(63) TAC--Texas Administrative Code. 

(64) TCOOMMI--Texas Correctional Office on Offenders 
with Medical or Mental Impairments or its designee. 

(65) Transfer--To move from one facility to another facil-
ity. 

(66) Treating physician--A physician who coordinates and 
oversees an individual's treatment. 

(67) Treatment team--A group of treatment providers, an 
individual, the individual's LAR (if any) and the LMHA, LBHA, or 
LIDDA who work together in a coordinated manner to provide com-
prehensive mental health services to the individual. 

(68) Uniform assessment--An assessment tool adopted by 
HHSC under 25 TAC §412.322 (relating to Provider Responsibilities 
for Treatment Planning and Service Authorization) used for recom-
mending an individual's level of care. 

(69) Voluntary individual--An individual receiving inpa-
tient services based on an admission made in accordance with: 

(A) §306.175 of this subchapter; or 

(B) §306.178 of this subchapter (relating to Voluntary 
Treatment Following Involuntary Admission). 

§306.154. Notification and Appeals Process for Local Mental Health 
Authority or Local Behavioral Health Authority Services. 

(a) Right of an individual eligible for Medicaid to request a 
fair hearing. Any individual eligible for Medicaid whose request for 
eligibility to receive LMHA or LBHA services is denied or is not acted 
upon with reasonable promptness, or whose services have been termi-
nated, suspended, or reduced by HHSC, is entitled to a fair hearing in 
accordance with 1 TAC Chapter 357, Subchapter A (relating to Uni-
form Fair Hearings Rules). 

(b) Right of an individual not eligible for Medicaid to request 
an appeal. Any individual who has not applied for or is not eligible 
for Medicaid, whose request for eligibility to receive LMHA or LBHA 
services is denied or is not acted upon with reasonable promptness, 
or whose services have been terminated, suspended, or reduced by a 
provider, is entitled to notification and right of appeal in accordance 
with 25 TAC §401.464 (relating to Notification and Appeals Process). 

(c) At any time, an individual may contact the Ombudsman for 
additional information and resources by calling toll-free (1-800-252-
8154) or online at hhs.texas.gov/ombudsman. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904300 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 2. SCREENING AND ASSESSMENT 
FOR CRISIS SERVICES AND ADMISSION INTO 
LOCAL MENTAL HEALTH AUTHORITY OR 
LOCAL BEHAVIORAL HEALTH AUTHORITY 
SERVICES--LOCAL MENTAL HEALTH 
AUTHORITY OR LOCAL BEHAVIORAL 
HEALTH AUTHORITY RESPONSIBILITIES 
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26 TAC §§306.161 - 306.163 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §534.053 requires the Executive 
Commissioner of HHSC to adopt rules ensuring the provision of 
community-based mental health services and §534.058 autho-
rizes the Executive Commissioner to develop standards of care 
for services provided by LMHAs and their subcontractors. 

The proposed new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§534.053 and 
534.058. 

§306.161. Screening and Assessment. 

(a) If an individual is in crisis, an LMHA or LBHA ensures im-
mediate screening and, if recommended based on the screening, a face-
to-face intake assessment of an individual in the LMHA's or LBHA's 
local service area in accordance with 25 TAC §412.314 (relating to Ac-
cess to Mental Health Community Services). 

(b) When the crisis is resolved, the LMHA or LBHA must as-
sess the individual using the uniform assessment and determine: 

(1) referral for ongoing services at the LMHA or LBHA; 

(2) referral to an alternate provider; 

(3) referral to community-based crisis treatment alternative 
as described in §306.163 of this division (relating to Most Appropriate 
and Available Treatment Options); 

(4) the individual's transportation by identifying and ensur-
ing the individual's transportation needs were met; or 

(5) no referral is needed. 

(c) If an individual is not in crisis, an LMHA or LBHA screens 
each individual presenting for services at the LMHA or LBHA as fol-
lows: 

(1) an LMHA or LBHA staff who is at least a QMHP-CS 
conducts a screening; and 

(2) an LMHA or LBHA staff determines whether the in-
dividual's county of residence is within the LMHA's or LBHA's local 
service area. 

(d) If the individual's county of residence is within the 
LMHA's or LBHA's local service area and the screenings described in 
subsections (a) and (c) of this section indicates an intake assessment is 
needed, the LMHA or LBHA conducts an assessment in accordance 
with 25 TAC §412.322(a) (relating to Provider Responsibilities for 
Treatment Planning and Service Authorization). 

(1) LMHAs and LBHAs serve individuals in the MH pri-
ority population designated by HHSC. For an individual in the MH 
priority population, the LMHA or LBHA identifies which services the 
individual may be eligible to receive and, if appropriate, determines 
whether the individual receives services immediately or places the in-
dividual on a waiting list for services and refers the individual to other 
community resources. 

(2) Individuals who are enrolled in Medicaid must receive 
services immediately. 

(3) An LMHA or LBHA must serve an individual in accor-
dance with 25 TAC §412.314. 

(4) For an individual not in the MH priority population, the 
LMHA or LBHA must provide the individual with written notification 
regarding: 

(A) the denial of services and the opportunity to appeal 
in accordance with §306.154 of this subchapter (relating to Notifica-
tion and Appeals Process for Local Mental Health Authority or Local 
Behavioral Health Authority Services); and 

(B) the availability of information and assistance from 
the Ombudsman by contacting the Ombudsman at 1-800-252-8154 or 
online at hhs.texas.gov/ombudsman. 

§306.162. Determining County of Residence. 

(a) County of Residence for Adults. 

(1) An adult's county of residence is the county which the 
adult or the adult's LAR indicates is the county of the adult's permanent 
residence, unless there is a preponderance of evidence to the contrary. 
If the adult is not a Texas resident or indicates no permanent address, 
the adult's county of residence is the county in which the evidence in-
dicates the adult resides. 

(2) If an adult is unable to communicate the location of the 
adult's permanent residence and there is no evidence indicating the lo-
cation of the adult's permanent residence or if an adult is not a Texas 
resident, the adult's county of residence is the county in which the adult 
is physically present when the adult requests or requires services. 

(3) If an LMHA or LBHA is paying for an adult's commu-
nity mental health services delivered in the local service area of another 
LMHA or LBHA, or if an LMHA or LBHA is paying for an adult's liv-
ing arrangement that is located outside the LMHA's or LBHA's local 
service area, the county in which the paying LMHA or LBHA is lo-
cated is the adult's county of residence. 

(b) County of Residence for Minors. 

(1) Except as provided in paragraph (2) of this subsection, 
a minor's county of residence is the county in which the minor's LAR's 
permanent residence is located. 

(2) A minor's county of residence is the county in which 
the minor currently resides if: 

(A) it cannot be determined in which county the minor's 
LAR's permanent residence is located; 

(B) a state agency is the minor's LAR; 

(C) the minor does not have an LAR; or 

(D) the minor is at least 16 years of age and self-en-
rolling into services. 

(c) Dispute regarding county of residence initiated by an 
LMHA or LBHA. 

(1) The LMHA or LBHA must initiate or continue provid-
ing clinically necessary services, including discharge planning, during 
the dispute resolution process. 

(2) If an LMHA or LBHA initiates a dispute that executive 
directors of the affected LMHAs or LBHAs cannot resolve, the HHSC 
performance contract manager(s) of the affected LMHAs or LBHAs 
resolves the dispute. 

(d) Disputes regarding county of residence initiated by or on 
behalf of an individual. The Ombudsman may consult with the HHSC 
performance contract manager(s) of the affected LMHAs or LBHAs, 
and help resolve a dispute initiated by or on behalf of an individual. 
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(e) Changing county of residence status. Changing an individ-
ual's county of residence requires agreement between the LMHAs or 
LBHAs affected by the change, except as provided in §306.195 of this 
subchapter (relating to Changing Local Mental Health Authorities or 
Local Behavioral Health Authorities). 

§306.163. Most Appropriate and Available Treatment Options. 
(a) Recommendation for treatment. The designated LMHA 

or LBHA is responsible for recommending the most appropriate and 
available treatment alternative for an individual in need of mental 
health services. 

(b) Inpatient services. 

(1) Before an LMHA or LBHA refers an individual for in-
patient services, the LMHA or LBHA must screen and assess the indi-
vidual to determine if the individual requires inpatient services. 

(2) If the screening and assessment indicates the individual 
requires inpatient services and inpatient services is the least restrictive 
setting available, the LMHA or LBHA refers the individual: 

(A) to an SMHF or facility with a CPB, if the LMHA or 
LBHA determines that the individual meets the criteria for admission; 
or 

(B) to an LMHA or LBHA network provider of inpa-
tient services. 

(3) If the individual is identified in the applicable HHSC 
automation system as having an ID, the LMHA or LBHA informs the 
designated LIDDA that the individual has been referred for inpatient 
services. 

(4) If the LMHA, LBHA, or LMHA or LBHA-network 
provider refers the individual for inpatient services, the LMHA or 
LBHA must communicate necessary information to the contracted 
inpatient provider before or at the time of admission, including the 
individual's: 

(A) identifying information, including address; 

(B) legal status (e.g., regarding guardianship, charges 
pending, custody as applicable; 

(C) pertinent medical and medication information, in-
cluding known disabilities; 

(D) behavioral information, including information re-
garding COPSD; 

(E) other pertinent treatment information; 

known; and 
(F) finances, third-party coverage, and other benefits, if 

(G) advance directive. 

(5) If an LMHA or LBHA, other than the individual's des-
ignated LMHA or LBHA, refers the individual for inpatient services, 
the SMHF or facility with a CPB notifies the individual's designated 
LMHA or LBHA of the referral for inpatient services by the end of the 
next business day. 

(6) The designated LMHA or LBHA assigns a continuity 
of care worker to an individual admitted to an SMHF, a facility with a 
CPB, or an LMHA or LBHA inpatient services network provider 

(7) If the individual has an ID, the designated LIDDA as-
signs a continuity of care worker to the individual. 

(8) The LMHA or LBHA continuity of care worker, and 
LIDDA continuity of care worker as applicable, are responsible for the 
facilitation of the individual's continuity of services. 

(c) Community-based crisis treatment options. 

(1) An LMHA or LBHA must ensure the provision of crisis 
services to an individual experiencing a crisis while residing in its local 
service area. 

(2) Individuals in need of a higher level of care, but not re-
quiring inpatient services, have the option, as available, for admission 
to other services such as crisis respite, crisis residential, extended ob-
servation, or crisis stabilization unit. 

(d) LMHA or LBHA Services. 

(1) If an LMHA or LBHA admits an individual to LMHA 
or LBHA services, the LMHA or LBHA ensures the provision of ser-
vices in the most integrated setting available. 

(2) The LMHA or LBHA assigns, to an individual receiv-
ing services, a staff member who is responsible for coordinating the 
individual's services. 

(e) Court Ordered Treatment. The LMHA or LBHA must pro-
vide services to an individual ordered by a court to participate in out-
patient mental health services or competency restoration services, if 
available, when the court identifies the LMHA or LBHA as being re-
sponsible for those services. 

(f) Referral to alternate provider. 

(1) If an individual requests a referral to an alternate 
provider, and it is not court ordered to receive services from the 
LMHA or LBHA, the LMHA or LBHA makes a referral to an alternate 
provider in accordance with the request. 

(2) If an individual has third-party coverage, but the cov-
erage will not pay for needed services because the designated LMHA 
or LBHA does not have a provider in its network that is approved by 
the third-party coverage, the designated LMHA or LBHA takes action 
in accordance with 25 TAC §412.106(c)(2) (relating to Determination 
of Ability to Pay). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904301 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 3. ADMISSION TO A STATE 
MENTAL HEALTH FACILITY OR A FACILITY 
WITH A CONTRACTED PSYCHIATRIC 
BED--PROVIDER RESPONSIBILITIES 
26 TAC §§306.171 - 306.178 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
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vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §534.053 requires the Executive 
Commissioner of HHSC to adopt rules ensuring the provision of 
community-based mental health services and §534.058 autho-
rizes the Executive Commissioner to develop standards of care 
for services provided by LMHAs and their subcontractors. 

The proposed new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§534.053 and 
534.058. 

§306.171. General Admission Criteria for a State Mental Health Fa-
cility or Facility with a Contracted Psychiatric Bed. 

(a) With the exceptions of Waco Center for Youth, a maximum 
security unit, and an adolescent forensic unit, an SMHF or facility with 
a CPB may admit an individual, who has been assessed by an LMHA or 
LBHA and recommended for inpatient admission, only if the individual 
has a mental illness and, as a result of the mental illness: 

(1) presents a substantial risk of serious harm to self or oth-
ers; or 

(2) evidences a substantial risk of mental or physical dete-
rioration. 

(b) An individual's admission to an SMHF or facility with a 
CPB may not occur if the individual: 

(1) requires specialized care that is not available at the 
SMHF or facility with a CPB; or 

(2) has a physical medical condition that is unstable and 
could reasonably require inpatient medical treatment for the condition. 

(c) If an individual arrives at an SMHF or facility with a CPB 
for mental health services, and the individual was not screened or re-
ferred by an LMHA or LBHA as described in §306.163 of this subchap-
ter (relating to Most Appropriate and Available Treatment Options): 

(1) the SMHF or facility with a CPB notifies the designated 
LMHA or LBHA that the individual has presented for services at the 
SMHF or facility with a CPB; and 

(2) an SMHF or facility with a CPB physician determines 
if the individual has an emergency medical condition. 

(d) An LMHA or LBHA must authorize an individual's admis-
sion to an SMHF or a facility with a CPB: 

(1) If the physician of an SMHF or facility with a CPB de-
termines the individual has an emergency medical condition, the physi-
cian decides whether the facility has the capability to treat the emer-
gency medical condition. 

(A) If the SMHF or facility with a CPB has the capa-
bility to treat the emergency medical condition, the facility admits the 
individual as required by the Emergency Medical Treatment and Ac-
tive Labor Act (EMTALA) (42 USC §1395dd). 

(B) If the SMHF or facility with a CPB does not have 
the capability to treat the emergency medical condition in accordance 
with EMTALA, the SMHF or facility with the CPB provides evalua-
tion and treatment within its capability to stabilize the individual and 
arranges for the individual to be transferred to a hospital that has the 
capability to treat the emergency medical condition. 

(2) If the SMHF or facility with a CPB determines that the 
individual does not have an emergency medical condition, the facility 
contacts the designated LMHA or LBHA to coordinate alternate ser-
vices as appropriate. 

§306.172. Admission Criteria for Maximum Security Units. 

An individual's admission to a maximum security unit occurs only if 
the individual is: 

(1) committed pursuant to Chapter 46B or Chapter 46C of 
the Texas Code of Criminal Procedure and determined to require ad-
mission to a maximum security unit; or 

(2) determined manifestly dangerous in accordance with 
HHSC state hospital policies. 

§306.173. Admission Criteria for an Adolescent Forensic Unit. 
(a) An adolescent forensic unit admits an adolescent only if 

the adolescent meets the criteria described in a paragraph of this sub-
section. 

(1) Condition of probation or parole. The adolescent's ad-
mission to an adolescent forensic unit fulfills a condition of probation 
or parole for a juvenile offense and the adolescent: 

(A) on the basis of a clinical evaluation, is determined 
to be in need of specialized mental health treatment in a secure treat-
ment setting to address violent behavior or delinquent conduct; 

(B) has co-occurring psychiatric and substance use dis-
orders; or 

(C) has exhausted available community resources for 
treatment and has been recommended for admission by the local 
CRCG. 

(2) Commitment under Texas Family Code, Chapter 55. 
The adolescent has been committed to a mental health facility under 
the Texas Family Code, Chapter 55, Subchapter C or D. 

(3) Determined manifestly dangerous. The adolescent has 
been determined manifestly dangerous in accordance with HHSC state 
hospital policies. 

(b) An adolescent may not be admitted to an adolescent foren-
sic unit if a physician determines the adolescent has an ID. 

§306.174. Admission Criteria for Waco Center for Youth. 
(a) An individual's admission to Waco Center for Youth occurs 

only if the individual: 

(1) is an adolescent whose age at admission allows ade-
quate time for treatment programming before reaching 18 years of age; 

(2) is diagnosed as emotionally disturbed; 

(3) has a history of behavior adjustment problems; 

(4) needs a structured treatment program in a residential 
facility; and 

(5) is currently receiving LMHA or LBHA services or in-
patient services at an SMHF or a facility with a CPB and has been 
referred for admission by: 

(A) the LMHA or LBHA after presentation and en-
dorsement by the local CRCG that all appropriate community-based 
resources have been exhausted and Waco Center for Youth is the least 
restrictive environment needed, the LMHA presents the CRCG letter 
of recommendation with the referral; 

(B) the LMHA or LBHA, following a documented 
LMHA or LBHA assessment that local resources have been explored 
and exhausted (if the full CRCG cannot convene in a timely manner); 
or 

(C) an SMHF. 

(b) Waco Center for Youth may not admit an adolescent if the 
adolescent: 
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(1) has been found to have engaged in delinquent conduct 
or conduct indicating a need for supervision under the Texas Family 
Code, Title 3; 

(2) is acutely psychotic, suicidal, homicidal, or seriously 
violent; or 

(3) is determined by a physician to have an ID. 

(c) If the Waco Center for Youth denies admission for services, 
Waco Center for Youth provides the adolescent's LAR written notifica-
tion stating: 

(1) the reason for the denial of services; and 

(2) that the LAR may appeal the denial by contacting the 
LMHA or LBHA. 

(d) If an adolescent receiving services at Waco Center for 
Youth requires admission to a psychiatric hospital, the discharge 
planning process includes the joint determination of the psychiatric 
hospital and Waco Center for Youth of the clinical appropriateness 
of readmission to Waco Center for Youth. With the agreement of the 
adolescent's treatment team, the Waco Center for Youth leadership, 
psychiatric hospital leadership, and the adolescent's LAR, the adoles-
cent is prioritized for readmission to Waco Center for Youth. 

§306.175. Voluntary Admission Criteria for a Facility with a Con-
tracted Psychiatric Bed Authorized by an LMHA or LBHA or for a 
State Mental Health Facility. 

(a) Request for voluntary admission. 

(1) In accordance with Texas Health and Safety Code 
§572.001, a request for voluntary admission of an individual with a 
mental illness may only be made by: 

(A) the individual, if the individual is at least 16 years 
of age or older; 

(B) the LAR if: 

(i) the individual is younger than 18 years of age; 
and 

(ii) the LAR is described by §306.153(36)(A)(i) or 
(iii) of this subchapter (relating to Definitions); or 

(C) the LAR, if the LAR is described by 
§306.153(36)(A)(ii), and admission is sought pursuant to the 
provisions of Texas Health and Safety Code §572.001(c-1)-(c-4). 

(2) In accordance with Texas Health and Safety Code 
§572.001(b) and (e), a request for admission must: 

(A) be in writing and signed by the LAR or individual 
making the request; and 

(B) include a statement that the LAR or individual mak-
ing the request: 

(i) agrees that the individual remains in the SMHF 
or facility with a CPB until the individual's discharge; and 

(ii) consents to diagnosis, observation, care, and 
treatment of the individual until: 

(I) the discharge of the individual; or 

(II) the individual is entitled to leave the SMHF 
or facility with a CPB, in accordance with Texas Health and Safety 
Code §572.004, after a request for discharge is made. 

(3) The consent given under paragraph (2)(B)(ii) of this 
subsection does not waive an individual's rights described in: 

(A) 25 TAC Chapter 404, Subchapter E (relating to 
Rights of Persons Receiving Mental Health Services); 

(B) 25 TAC Chapter 405, Subchapter E (relating to 
Electroconvulsive Therapy (ECT)); 

(C) 25 TAC Chapter 414, Subchapter I (relating to Con-
sent to Treatment with Psychoactive Medication--Mental Health Ser-
vices); and 

(D) 25 TAC Chapter 415, Subchapter F (relating to In-
terventions in Mental Health Services). 

(b) Failure to meet admission criteria. If the physician of an 
SMHF or facility with a CPB determines that an individual does not 
meet admission criteria and that community resources may appropri-
ately serve the individual, the physician contacts the LMHA or LBHA 
to discuss the availability and transfer of the individual to community 
services. 

(c) Examination. 

(1) A physician must conduct an examination on each in-
dividual requesting voluntary admission in accordance with this sub-
section. 

(2) In accordance with Texas Health and Safety Code 
§572.0025(f)(1)(A), a physician conducts a physical and psychiatric 
examination, either in person or through the use of audiovisual or 
other telecommunications technology for the following: 

(A) an assessment for medical stability; and 

(B) a psychiatric examination, and, if indicated, a sub-
stance abuse assessment. 

(3) In accordance with Texas Health and Safety Code 
§572.0025(f)(1); the physician may not delegate the examination to a 
non-physician. 

(d) Meets admission criteria. If, after examination, the physi-
cian determines that the individual meets admission criteria of the 
SMHF or facility with a CPB, the SMHF or facility with a CPB admits 
the individual. 

(e) Does not meet admission criteria. If, after the examination, 
the physician determines that the individual does not meet the admis-
sion criteria of the SMHF or facility with a CPB, the SMHF or the 
facility with a CPB contacts the designated LMHA or LBHA to coor-
dinate alternate services as clinically indicated. 

(f) Capacity to consent. 

(1) If a physician determines that an individual whose con-
sent is necessary for a voluntary admission does not have the capacity 
to consent to diagnosis, observation, care, and treatment, the SMHF or 
the facility with a CPB may not voluntarily admit the individual. 

(2) When appropriate, the SMHF or the facility with a 
CPB initiates an emergency detention proceeding in accordance with 
Texas Health and Safety Code, Chapter 573, or files an application 
for court-ordered inpatient mental health services in accordance with 
Texas Health and Safety Code Chapter 574. 

(g) Intake assessment. In accordance with Texas Health and 
Safety Code §572.0025(b), an assessment professional for an SMHF 
or facility with a CPB, before voluntary admission of an individual, 
conducts an intake assessment for: 

(1) obtaining relevant information about the individual, in-
cluding information about: 

(A) finances; 
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(B) third-party coverage or insurance benefits; and 

(C) advance directives; 

(2) explaining, orally and in writing, the individual's rights 
described in 25 TAC Chapter 404, Subchapter E; 

(3) explaining, orally and in writing, the SMHF's or facility 
with a CPB's services and treatment as they relate to the individual; 

(4) explaining, orally and in writing, the existence, pur-
pose, telephone number, and address of the protection and advocacy 
system established in Texas, pursuant to Texas Health and Safety Code 
§576.008; and 

(5) explaining, orally and in writing, the individual trust 
fund account, charges for services, and the financial responsibility 
form. 

(h) Requirements for voluntary admission. An SMHF or fa-
cility with a CPB may voluntarily admit an individual only if: 

(1) a request for admission is made in accordance with sub-
section (a) of this section; 

(2) a physician has: 

(A) in accordance with Texas Health and Safety Code 
§572.0025(f)(1): 

(i) conducted an examination in accordance with 
subsection (c) of this section within 72 hours before the admission or 
24 hours after the admission; or 

(ii) has consulted with a physician who has con-
ducted an examination in accordance with subsection (c) of this section 
within 72 hours before the admission or 24 hours after the admission; 

(B) determined that the individual meets the admission 
criteria of the SMHF or facility with a CPB and that admission is clin-
ically justified; and 

(C) issued an order admitting the individual; and 

(3) in accordance with Texas Health and Safety Code 
§572.0025(f)(2), the administrator or designee of the SMHF or facility 
with a CPB has signed a written statement agreeing to admit the 
individual. 

(i) Documentation of admission order. In accordance with 
Texas Health and Safety Code §572.0025(f)(1), the order described in 
subsection (h)(2)(C) of this section is issued: 

(1) in writing and signed by the issuing physician; or 

(2) orally or electronically if, within 24 hours after its is-
suance, the SMHF or facility with a CPB has a written order signed by 
the issuing physician. 

(j) Periodic evaluation. To determine the need for continued 
inpatient treatment, a physician or physician's designee must evaluate 
a voluntary individual receiving acute inpatient treatment as often as 
clinically indicated, but no less than once a week. 

§306.176. Admission Criteria for a Facility with a Contracted Psy-
chiatric Bed Authorized by an LMHA or LBHA or for a State Mental 
Health Facility for Emergency Detention. 

(a) Acceptance for preliminary examination. In accordance 
with Texas Health and Safety Code §573.021 and §573.022, an SMHF 
or facility with a CPB accepts for a preliminary examination: 

(1) an individual, of any age, who has been apprehended 
and transported to the SMHF or facility with a CPB by a peace officer or 

emergency medical services personnel in accordance with Texas Health 
and Safety Code §573.001 or §573.012; or 

(2) an adult who has been transported to the SMHF or facil-
ity with a CPB by the adult's guardian in accordance with Texas Health 
and Safety Code §573.003. 

(b) Preliminary examination. 

(1) A physician conducts a preliminary examination of an 
individual as soon as possible but not more than 12 hours after the indi-
vidual is transported to the SMHF or facility with a CPB for emergency 
detention. 

(2) The preliminary examination consists of: 

(A) an assessment for medical stability; and 

(B) a psychiatric examination, including a substance 
abuse assessment if indicated, to determine if the individual meets the 
criteria described in subsection (c)(1) of this section. 

(c) Requirements for emergency detention. The SMHF or fa-
cility with a CPB admits an individual for emergency detention if: 

(1) in accordance with Texas Health and Safety Code 
§573.022(a)(2), a physician determines from the preliminary exami-
nation that: 

(A) the individual has a mental illness; 

(B) the individual evidences a substantial risk of serious 
harm to himself or others; 

(C) the described risk of harm is imminent unless the 
individual is immediately detained; and 

(D) emergency detention is the least restrictive means 
by which the necessary detention may be accomplished; 

(2) in accordance with Texas Health and Safety Code 
§573.022(a)(3), a physician makes a written statement documenting 
the determination described in paragraph (1) of this subsection and 
describing: 

(A) the nature of the individual's mental illness; 

(B) the risk of harm the individual evidences, demon-
strated either by the individual's behavior or by evidence of severe emo-
tional distress and deterioration in the individual's mental condition to 
the extent that the individual cannot remain at liberty; and 

(C) the detailed information on which the physician 
based the determination; 

(3) the physician issues and signs a written order admitting 
the individual for emergency detention; and 

(4) the individual meets the admission criteria of the SMHF 
or facility with a CPB. 

(d) Release. 

(1) The SMHF or facility with a CPB releases the individ-
ual accepted for a preliminary examination if: 

(A) a preliminary examination of the individual has not 
been conducted within 12 hours after the individual is apprehended 
and transported to the facility by the peace officer or transported for 
emergency detention; or 

(B) in accordance with Texas Health and Safety Code 
§573.023(a), the individual is not admitted for emergency detention on 
completion of the preliminary examination. 
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(2) If the SMHF or facility with a CPB does not admit the 
individual on an emergency detention, the SMHF or facility with a 
CPB contacts the designated LMHA or LBHA to coordinate alternate 
services as clinically indicated. 

(3) In accordance with Texas Health and Safety Code 
§576.007(a), if an adult individual is not admitted on emergency 
detention, the SMHF or facility with a CPB makes a reasonable effort 
to notify the family of the adult individual before he or she is released, 
if the individual grants permission for the notification. 

(e) Intake assessment. An assessment professional for an 
SMHF or facility with a CPB conducts an intake assessment as soon 
as possible, but not later than 24 hours after an individual is admitted 
for emergency detention. The intake assessment includes: 

(1) obtaining relevant information about the individual, in-
cluding information about: 

(A) finances; 

(B) third-party coverage or insurance benefits; and 

(C) advance directives; 

(2) explaining, orally and in writing, the individual's rights 
described in 25 TAC Chapter 404, Subchapter E (relating to Rights of 
Persons Receiving Mental Health Services); 

(3) explaining, orally and in writing, the SMHF's or facility 
with a CPB's services and treatment as they relate to the individual; 

(4) explaining, orally and in writing, the existence, pur-
pose, telephone number, and address of the protection and advocacy 
system established in Texas, pursuant to Texas Health and Safety Code 
§576.008; and 

(5) explaining, orally and in writing, the individual trust 
fund account, charges for services, and the financial responsibility 
form. 

§306.177. Admission Criteria Under Order of Protective Custody or 
Court-ordered Inpatient Mental Health Services. 

(a) An SMHF or facility with a CPB admits an individual: 

(1) under a protective custody order only if a court has is-
sued a protective custody order in accordance with Texas Health and 
Safety Code §574.022; or 

(2) for court-ordered inpatient mental health services only 
if a court has issued: 

(A) an order for temporary inpatient mental health 
services issued in accordance with Texas Health and Safety Code 
§574.034, or Texas Family Code Chapter 55; 

(B) an order for extended inpatient mental health 
services issued in accordance with Texas Health and Safety Code 
§574.035, or Texas Family Code Chapter 55; 

(C) an order for commitment issued in accordance with 
the Texas Code of Criminal Procedure, Chapter 46B; or 

(D) an order for commitment issued in accordance with 
the Texas Code of Criminal Procedure, Chapter 46C. 

(b) If an SMHF or facility with a CPB admits an individual 
in accordance with subsection (a) of this section, a physician, PA, or 
APRN issues and signs a written order admitting the individual. Ad-
mission of an individual in accordance with subsection (a) of this sec-
tion is not a medical act and does not require the use of independent 
medical judgment or treatment by the physician, PA, or APRN issuing 
and signing the written order. 

(c) An SMHF or a facility with a CPB conducts an intake as-
sessment as soon as possible, but not later than 24 hours after the in-
dividual is admitted under a protective custody order or court-ordered 
inpatient mental health services. The intake assessment includes: 

(1) obtaining relevant information about the individual, in-
cluding information about: 

(A) finances; 

(B) third-party coverage or insurance benefits; and 

(C) advance directives; and 

(2) explaining, orally and in writing, the individual's rights 
described in 25 TAC Chapter 404, Subchapter E (relating to Rights of 
Persons Receiving Mental Health Services); 

(3) explaining, orally and in writing, the SMHF's or facility 
with a CPB's services and treatment as they relate to the individual; and 

(4) explaining, orally and in writing, the existence, pur-
pose, telephone number, and address of the protection and advocacy 
system established in Texas, pursuant to Texas Health and Safety Code 
§576.008. 

§306.178. Voluntary Treatment Following Involuntary Admission. 
An SMHF or a facility with a CPB continues to provide inpatient ser-
vices to an involuntary individual after the involuntary individual is 
eligible for discharge as described in §306.204 of this subchapter (re-
lating to Discharge of an Involuntary Individual), if, after consultation 
with the designated LMHA or LBHA: 

(1) the SMHF or facility with a CPB obtains written con-
sent for voluntary inpatient services that meets the requirements of a 
request for voluntary admission, as described in §306.175(a) of this 
subchapter (relating to Voluntary Admission Criteria for a Facility with 
a Contracted Psychiatric Bed Authorized by an LMHA or LBHA or for 
a State Mental Health Facility); and 

(2) the individual's treating physician: 

(A) examines the individual; and 

(B) based on the examination in subparagraph (A) of 
this paragraph, issues an order for voluntary inpatient services that 
meets the requirements of §306.175(i) of this subchapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904302 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 4. TRANSFERS AND CHANGING 
LOCAL MENTAL HEALTH AUTHORITIES OR 
LOCAL BEHAVIORAL HEALTH AUTHORITIES 
26 TAC §§306.191 - 306.195 

STATUTORY AUTHORITY 
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The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §534.053 requires the Executive 
Commissioner of HHSC to adopt rules ensuring the provision of 
community-based mental health services and §534.058 autho-
rizes the Executive Commissioner to develop standards of care 
for services provided by LMHAs and their subcontractors. 

The proposed new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§534.053 and 
534.058. 

§306.191. Transfers Between State Mental Health Facilities. 

(a) The individual, the individual's LAR, SMHF staff, the des-
ignated LMHA or LBHA, or another interested person may initiate a 
request to transfer an individual from one SMHF to another SMHF. 

(b) A transfer between SMHFs may occur when deemed ad-
visable by the administrator of the transferring SMHF with the agree-
ment of the administrator of the receiving SMHF based on: 

(1) the condition and desires of the individual; 

(2) geographic residence of the individual; 

(3) program and bed availability; 

(4) geographical proximity to the individual's family; and 

(5) input from the designated LMHA or LBHA. 

(c) A voluntary individual may not be transferred without the 
consent of the individual or LAR who made the request for voluntary 
admission in accordance with §306.175(a)(1) of this subchapter (re-
lating to Voluntary Admission Criteria for a Facility with a Contracted 
Psychiatric Bed Authorized by an LMHA or LBHA or for a State Men-
tal Health Facility). 

(d) If an SMHF transfers an individual receiving court-ordered 
inpatient mental health services from one SMHF to another SMHF, the 
transferring SMHF notifies the committing court of the transfer. 

(e) If a prosecuting attorney has notified the SMHF adminis-
trator that an individual has criminal charges pending, the administrator 
notifies the judge of the court before which charges are pending if the 
individual transfers to another SMHF. 

(f) 25 TAC Chapter 415, Subchapter G (relating to Determina-
tion of Manifest Dangerousness) or HHSC state hospital policies gov-
ern transfer of an individual between an SMHF and a maximum secu-
rity unit or adolescent forensic unit. 

§306.192. Transfers Between a State Mental Health Facility and a 
State Supported Living Center. 

(a) For an individual transferring from an SMHF to an SSLC: 

(1) the following rules and statutes govern the transfer: 

(A) 25 TAC §412.272 (relating to Transfer of an Indi-
vidual from a State MR Facility to a State MH Facility); 

(B) 40 TAC Chapter 2, Subchapter F, Division 3 (relat-
ing to Transfers); and 

(C) Texas Health and Safety Code §575.013 and 
§575.017; and 

(2) the SMHF must not transfer the individual before the 
judge of the committing court enters an order approving the transfer. 

(b) For an individual transferring from an SSLC to an SMHF: 

(1) 25 TAC §412.272 and Texas Health and Safety Code 
§594.034 govern the transfer; and 

(2) the receiving SMHF notifies the designated LMHA or 
LBHA or the designated LIDDA of the transfer. 

§306.193. Transfers Between a State Mental Health Facility and an 
Out-of-State Institution. 

A transfer between an SMHF and an out-of-state facility is governed by 
1 TAC Chapter 383 (relating to Interstate Compact on Mental Health 
and Mental Retardation). 

§306.194. Transfers Between a State Mental Health Facility and An-
other Facility in Texas. 

(a) Texas Health and Safety Code §575.011, §575.014, and 
§575.017 govern transfer of an individual between an SMHF and a 
psychiatric hospital. An SMHF must not transfer a voluntary individ-
ual without the consent of the individual or LAR who made the request 
for voluntary admission in accordance with §306.175(a)(1) of this sub-
chapter (relating to Voluntary Admission Criteria for a Facility with a 
Contracted Psychiatric Bed Authorized by an LMHA or LBHA or for 
a State Mental Health Facility). 

(b) Texas Health and Safety Code §575.015 and §575.017 
govern transfer of an individual from an SMHF to a federal correc-
tional facility. The transferring SMHF notifies the designated LMHA 
or LBHA of the transfer. 

(c) Texas Health and Safety Code §575.016 and §575.017 gov-
ern transfer of an individual from a facility of the institutional division 
of the Texas Department of Criminal Justice to an SMHF. 

§306.195. Changing Local Mental Health Authorities or Local Be-
havioral Health Authorities. 

(a) Requirements related to an individual currently receiving 
LMHA or LBHA services who intends to move his or her permanent 
residence to a county within the local service area of another LMHA 
or LBHA and seek services from the new LMHA or LBHA. 

(1) The designated LMHA or LBHA must: 

(A) initiate transition planning with the receiving 
LMHA or LBHA; 

(B) educate the individual on the provisions of this sub-
chapter regarding the individual's transfer, consisting of: 

(i) open access processes where no appointment is 
scheduled for the individual's initial intake to determine eligibility; 

(ii) the individual's rights as eligible for services; 
and 

(iii) the receiving LMHA or LBHA is notified of the 
individual's intent to move the individual's permanent residence; 

(C) obtain access information for the receiving LMHA 
or LBHA and communicate this to the individual; 

(D) facilitate the intake at the new LMHA or LBHA 
once the relocation has been confirmed by either assisting with setting 
up an intake appointment or assuring the individual is aware of open 
access procedures; 

(E) submit to the receiving LMHA or LBHA treatment 
information pertinent to the individual's continuity of care within seven 
days after approval of the transfer request; 

(F) ensure the individual has sufficient medication for 
up to 90 days or to last until the medication management appointment 
date at the receiving LMHA or LBHA; 
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(G) maintain the individual's case in open status in the 
applicable HHSC automation system for 90 days or until notified that 
the individual has been admitted to services at the receiving LMHA or 
LBHA, whichever occurs first; 

(H) conduct an intake assessment in accordance with 25 
TAC §412.322(a) (relating to Provider Responsibilities for Treatment 
Planning and Service Authorization) and determine whether the indi-
vidual should receive services immediately or be placed on a waiting 
list for services; and 

(I) authorize an initial 180 days of services for an adult 
and 90 days for a child or an adolescent for transitioning and ongoing 
care, including the provision of medications, if the individual is eligible 
and not on the waiting list. 

(2) If the individual seeks services from the new LMHA or 
LBHA without prior knowledge of the original LMHA or LBHA: 

(A) the receiving LMHA or LBHA must: 

(i) initiate transition planning with the original 
LMHA or LBHA; 

(ii) promptly request records pertinent to the indi-
vidual's treatment, with the individual's consent, if applicable; 

(iii) conduct an intake assessment in accordance 
with 25 TAC §412.322(a) and determine whether the individual 
should receive services immediately or be placed on a waiting list for 
services; and 

(iv) if the individual is eligible and the individual is 
not on the waitlist, authorize an initial 180 days of services for an adult 
and 90 days for a child or an adolescent for transitioning and ongoing 
care, including the provision of medications; and 

(B) the original LMHA or LBHA must: 

(i) submit requested information to the new LMHA 
or LBHA within seven days after the request; and 

(ii) maintain the individual's case in open status in 
the applicable HHSC automation system for 90 days or until notified 
that the individual has been admitted to services at the new LMHA or 
LBHA, whichever occurs first. 

(3) If the new LMHA or LBHA denies services to the in-
dividual during the transition period, or reduces or terminates services 
at the conclusion of the authorized period, the new LMHA or LBHA 
must notify the individual or LAR in writing of the proposed action and 
the right to appeal the proposed action in accordance with §306.154 of 
this subchapter (relating to Notification and Appeals Process for Local 
Mental Health Authority or Local Behavioral Health Authority Ser-
vices). 

(b) Requirements related to an individual receiving inpatient 
services at an SMHF or facility with a CPB. If an individual at an 
SMHF or facility with a CPB informs the SMHF or facility with a CPB 
that the individual intends to move the individual's permanent residence 
to a county within the local service area of another LMHA or LBHA 
and seek services from the new LMHA or LBHA: 

(1) the SMHF or facility with a CPB notifies the following 
of the individual's intent to move the individual's permanent residence 
upon discharge: 

(A) the original LMHA or LBHA, if the individual was 
receiving LMHA or LBHA services from the original LMHA or LBHA 
before admission to the SMHF or facility with a CPB; and 

(B) the new LMHA or LBHA; 

(2) the following participate in the individual's discharge 
planning in accordance with §306.201 of this subchapter (relating to 
Discharge Planning): 

(A) the SMHF or facility with a CPB; 

(B) the new LMHA or LBHA; and 

(C) the original LMHA or LBHA, if the individual was 
receiving LMHA or LBHA services from the original LMHA or LBHA 
before admission to the SMHF or facility with a CPB; and 

(3) if the individual was receiving LMHA or LBHA ser-
vices from the original LMHA or LBHA before admission to the SMHF 
or facility with a CPB, the original LMHA or LBHA maintains the indi-
vidual's case in open status in the applicable HHSC automation system 
for 90 days or until notified that the individual is admitted to services 
at the new LMHA or LBHA, whichever occurs first. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904303 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 

       For further information, please call: (512) 838-4349

DIVISION 5. DISCHARGE AND ABSENCES 
FROM A STATE MENTAL HEALTH FACILITY 
OR FACILITY WITH A CONTRACTED 
PSYCHIATRIC BED 
26 TAC §§306.201 - 306.207 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §534.053 requires the Executive 
Commissioner of HHSC to adopt rules ensuring the provision of 
community-based mental health services and §534.058 autho-
rizes the Executive Commissioner to develop standards of care 
for services provided by LMHAs and their subcontractors. 

The proposed new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§534.053 and 
534.058. 

§306.201. Discharge Planning. 

(a) At the time of an individual's admission to an SMHF or 
facility with a CPB, the designated LMHA or LBHA, if any, and the 
SMHF or facility with a CPB begins discharge planning for the indi-
vidual. 

(b) The designated LMHA or LBHA continuity of care worker 
or other designated staff; the designated LIDDA continuity of care 
worker, if applicable; the individual; the individual's LAR, if any; and 
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any other person authorized by the individual coordinates discharge 
planning with the SMHF or facility with a CPB. 

(1) Except for the SMHF or facility with a CPB treatment 
team and the individual, involvement in discharge planning may be 
through teleconference or video-conference calls. 

(2) The SMHF or the facility with a CPB must notify per-
sons involved in discharge planning of scheduled staffings and reviews. 

(3) The LMHA, LBHA, or LIDDA, if applicable, and the 
SMHF or facility with a CPB involved in discharge planning must co-
ordinate all discharge planning activities and ensure the development 
and completion of the discharge plan before the individual's discharge. 

(c) Discharge planning must consist of the following activi-
ties: 

(1) Considering all pertinent information about the individ-
ual's clinical needs, the SMHF or facility with a CPB must identify and 
recommend specific clinical services and supports needed by the indi-
vidual after discharge or while on ATP. 

(2) The LMHA, LBHA, or LIDDA, if applicable, must 
identify and recommend specific non-clinical services and supports 
needed by the individual after discharge, including housing, food, and 
clothing resources. 

(3) If an individual needs a living arrangement, the LMHA 
or LBHA continuity of care worker must identify a setting consistent 
with the individual's clinical needs and preference that is available and 
has accessible services and supports as agreed upon by the individual 
or LAR. 

(4) The LMHA, LBHA, or LIDDA, if applicable must 
identify potential providers and resources for the services and supports 
recommended. 

(5) The SMHF or facility with a CPB must counsel the in-
dividual and the individual's LAR, if any, to prepare them for care after 
discharge or while on ATP. 

(6) The SMHF or facility with a CPB must provide the in-
dividual and the individual's LAR, if any, with written notification of 
the existence, purpose, telephone number, and address of the protection 
and advocacy system established in Texas, pursuant to Texas Health 
and Safety Code §576.008. 

(7) The LMHA or LBHA must comply with the Preadmis-
sion Screening and Resident Review processes as described in 26 TAC 
Chapter 303 (relating to Preadmission Screening and Resident Review 
(PASRR)) for an individual recommended to move to a nursing facility. 

(d) Before an individual's discharge: 

(1) The individual's treatment team must develop a dis-
charge plan to include the individual's stated wishes. The discharge 
plan must consist of: 

(A) a description of the individual's recommended liv-
ing arrangement after discharge, or while on ATP, that reflects the in-
dividual's preferences, choices, and available community resources; 

(B) arrangements and referrals for the available and ac-
cessible services and supports agreed upon by the individual or LAR 
recommended in the individual's discharge plan; 

(C) a written description of recommended clinical and 
non-clinical services and supports the individual may receive after dis-
charge or while on ATP. The SMHF or facility with a CPB documents 
arrangements and referrals for the services and supports recommended 
upon discharge or ATP in the discharge plan; 

(D) a description of problems identified at discharge or 
ATP, including any issues that may disrupt the individual's stability in 
the community; 

(E) the individual's goals, interventions, and objectives 
as stated in the individual's discharge plan in the SMHF or facility with 
a CPB; 

(F) comments or additional information; 

(G) a final diagnosis based on the current edition of the 
Diagnostic and Statistical Manual of Mental Disorders (DSM) pub-
lished by the American Psychiatric Association; 

(H) the names, contact information, and addresses of 
providers to whom the individual will be referred for any services or 
supports after discharge or while on ATP; and 

(I) in accordance with Texas Health and Safety Code 
§574.081(c), a description of: 

(i) the types and amount of medication the individ-
ual needs after discharge or while on ATP until the individual is evalu-
ated by a physician; and 

(ii) the individual or entity responsible for providing 
and paying for the medication. 

(2) The SMHF or facility with a CPB must request that the 
individual or LAR, as appropriate, sign the discharge plan, and doc-
ument in the discharge plan whether the individual or LAR agree or 
disagree with the plan. 

(3) If the individual or LAR refuses to sign the discharge 
plan described in paragraph (2) of this subsection, the SMHF or facil-
ity with a CPB documents in the individual's record if the individual or 
LAR agrees to the plan or not, reasons stated, and any other circum-
stances of the refusal. 

(4) If applicable, the individual's treating physician must 
document in the individual's record reasons why the individual does not 
require continuing care or a discharge plan in accordance with Texas 
Health and Safety Code §574.081(g). 

(5) If the LMHA or LBHA disagrees with the SMHF or 
facility with a CPB treatment team's decision concerning discharge: 

(A) the treating physician of the SMHF or facility with 
a CPB consults with the LMHA or LBHA physician or designee to 
resolve the disagreement within 24 hours; 

(B) and if the disagreement continues unresolved: 

(i) the medical director or designee of the SMHF or 
facility with a CPB consults with the LMHA or LBHA medical direc-
tor; and 

(ii) if the disagreement continues unresolved after 
consulting with the LMHA or LBHA medical director: 

(I) the medical director or designee of the SMHF 
or facility with a CPB refers the issue to the State Hospital System Chief 
Medical Officer; and 

(II) the State Hospital System Chief Medical Of-
ficer collaborates with the Medical Director of the Behavioral Health 
Section to render a final decision within 24 hours of notification. 

(e) Discharge notice to family or LAR. 

(1) In accordance with Texas Health and Safety Code 
§576.007, before discharging an adult, the SMHF or facility with 
a CPB makes a reasonable effort to notify the adult's family of the 
discharge if the adult grants permission for the notification. 
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(2) Before discharging an individual at least 16 years of 
age or younger than 18 years of age, the SMHF or facility with a CPB 
makes a reasonable effort to notify the individual's family of the dis-
charge if the individual grants permission for the notification. 

(3) Before discharging an individual younger than 16 years 
of age, the SMHF or facility with a CPB notifies the individual's LAR 
of the discharge. 

(f) Release of minors. Upon discharge, the SMHF or facility 
with a CPB may release a minor younger than 16 years of age only to 
the minor's LAR or the LAR's designee. 

(1) If the LAR or the LAR's designee is unwilling to re-
trieve the minor from the SMHF or facility with a CPB and the LAR 
is not a state agency: 

(A) the SMHF or facility with a CPB: 

(i) notifies the Department of Family and Protective 
Services (DFPS), so DFPS can take custody of the minor from the 
SMHF or facility with a CPB; 

(ii) refers the matter to the local CRCG to schedule 
a meeting with representatives from the required agencies described 
in subsection (f)(2)(A) of this section, the LAR, and minor to explore 
resources and make recommendations; and 

(iii) documents the CRCG referral in the discharge 
plan; and 

(B) the medical directors or their designees of the 
SMHF or facility with a CPB; designated LMHA, LBHA, or LIDDA; 
and DFPS meet to develop and solidify the discharge recommenda-
tions. 

(2) If the LAR is a state agency unwilling to assume phys-
ical custody of the minor from the SMHF or facility with a CPB, the 
SMHF or the facility with a CPB: 

(A) refers the matter to the local CRCG to schedule a 
meeting with representatives from the member agencies, in accordance 
with 40 TAC Chapter 702, Subchapter E (relating to Memorandum 
of Understanding with Other State Agencies) the LAR, and minor to 
explore resources and make recommendations; and 

(B) documents the CRCG referral in the discharge plan. 

(g) Notice to the designated LMHA, LBHA, or LIDDA. At 
least 24 hours before an individual's planned discharge or ATP, and no 
later than 24 hours after an unexpected discharge, an SMHF or facility 
with a CPB notifies the designated LMHA, LBHA, or LIDDA of the 
anticipated or unexpected discharge and conveys the following infor-
mation about the individual: 

(1) identifying information, including address; 

(2) legal status (e.g., regarding guardianship, charges pend-
ing, or custody if the individual is a minor); 

(3) the day and time the individual will be discharged or on 
an ATP; 

(4) the individual's destination after discharge or ATP; 

(5) pertinent medical information; 

(6) current medications; 

(7) behavioral data, including information regarding 
COPSD; and 

(8) other pertinent treatment information, including the 
discharge plan. 

(h) Discharge packet. 

(1) At a minimum, a discharge packet must include: 

(A) the discharge plan; 

(B) referral instructions, including: 

(i) SMHF or facility with a CPB contact person; 

(ii) name of the designated LMHA, LBHA, or 
LIDDA continuity of care worker; 

(iii) names of community resources and providers to 
whom the individual is referred, including contacts, appointment dates 
and times, addresses, and phone numbers; 

(iv) a description of to whom or where the individ-
ual is released upon discharge, including the individual's intended res-
idence (address and phone number); 

(v) instructions for the individual, LAR, and primary 
care giver as applicable; 

(vi) medication regimen and prescriptions, as appli-
cable; and 

(vii) dated signature of the individual or LAR and a 
member of the SMHF or facility with a CPB treatment team; 

(C) copies of all available, pertinent, current sum-
maries, and assessments; and 

(D) the treating physician's orders. 

(2) At discharge or ATP, the SMHF or facility with a CPB 
provides a copy of the discharge packet to the individual. Copies of 
available, pertinent, current summaries and assessments may be omit-
ted. 

(3) Within 24 hours after discharge or ATP, the SMHF or 
facility with a CPB sends a copy of the discharge packet to: 

(A) the designated LMHA, LBHA, or LIDDA; and 

(B) the providers to whom the individual is referred, in-
cluding: 

(i) an LMHA or LBHA network provider, if the 
LMHA or LBHA is responsible for ensuring the individual's services 
after discharge or while on an ATP; 

(ii) an alternate provider, if the individual requested 
referral to an alternate provider; and 

(iii) a county jail, if the individual will be taken to 
the county jail upon discharge and the county jail has agreed to provide 
the needed services. 

(i) Unexpected Discharge. 

(1) The SMHF or facility with a CPB and the designated 
LMHA, LBHA, or LIDDA must make reasonable efforts to provide 
discharge planning for an individual discharged unexpectedly. 

(2) If there is an unexpected discharge, the facility social 
worker or a staff with an equivalent credential to a social worker must 
document the reason for not completing discharge planning activities 
in the individual's record. 

(j) Transportation. An SMHF or facility with a CPB must: 

(1) initiate and secure transportation in collaboration with 
an LMHA or LBHA to a planned location after an individual's dis-
charge; and 
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(2) inform a designated LMHA, LBHA, or LIDDA of an 
individual's transportation needs after discharge or an ATP. 

(k) Discharge summary. 

(1) Within ten days after an individual's discharge, the in-
dividual's physician of the SMHF or facility with a CPB completes a 
written discharge summary for the individual. 

(2) Within 21 days after an individual's discharge from a 
LMHA or LBHA the LMHA or LBHA must complete a written dis-
charge summary for the individual. 

(3) Written discharge summary includes: 

(A) a description of the individual's treatment and their 
response to that treatment; 

(B) a description of the individual's condition at dis-
charge; 

(C) a description of the individual's placement after dis-
charge; 

(D) a description of the services and supports the indi-
vidual will receive after discharge; 

(E) a final diagnosis based on the current edition of the 
DSM; and 

(F) a description of the amount of medication the indi-
vidual will need until the individual is evaluated by a physician. 

(4) The discharge summary must be sent to the individual's: 

(A) designated LMHA, LBHA, or LIDDA, as applica-
ble; and 

(B) providers to whom the individual was referred. 

(5) Documentation of refusal. If the individual, the indi-
vidual's LAR, or the individual's caregivers refuse to participate in the 
discharge planning, the circumstances of the refusal must be docu-
mented in the individual's record. 

(l) Care after discharge. An individual discharged from an 
SMHF or facility with a CPB is eligible for: 

(1) community transitional services for 90 days if referred 
to an LMHA or LBHA; or 

(2) ongoing services. 

§306.202. Special Considerations for Discharge Planning. 

(a) Three Admissions Within 180 Days. An individual admit-
ted to an SMHF or a facility with a CPB three times within 180 days is 
considered to be at risk for future admission to inpatient services. To 
prevent the unnecessary admissions to an inpatient facility, the desig-
nated LMHA or LBHA must: 

(1) during discharge planning, review the individual's pre-
vious recovery or treatment plans to determine the best use of the clin-
ical services, including recovery-based, trauma-informed, and person-
centered models of care; 

(2) include in the recovery or treatment plan: 

(A) for non-clinical supports, such as those provided by 
a peer specialist or recovery coach, identified to support the individual's 
ongoing recovery; and 

(B) recommendations for services and interventions 
from the individual's current or previous care plan(s) that support the 
individual's strengths and goals and prevent unnecessary admission to 
an SMHF or facility with a CPB; 

(3) determine the availability of clinical and non-clinical 
supports, such as those provided by a peer specialist or recovery coach, 
that promote ongoing recovery and prevent unnecessary admission to 
an SMHF or facility with a CPB; and 

(4) consider appropriateness of the individual's continued 
stay in the SMHF or facility with a CPB. 

(b) Nursing Facility Referral or Admission. 

(1) In accordance with 42 CFR Part 483, Subpart C, and as 
described in 40 TAC Chapter 19, Subchapter BB (relating to Nursing 
Facility Responsibilities Related to Preadmission Screening and Res-
ident Review (PASRR)), a nursing facility must coordinate with the 
referring entity to ensure the referring entity screens the individual for 
admission to the nursing facility before the nursing facility admits the 
individual. 

(2) As the referring entity, the SMHF or facility with a CPB 
must complete a PASRR Level I Screening and forward the completed 
form in accordance with 26 TAC §303.301 (relating to Referring Entity 
Responsibilities Related to the PASRR Process). 

(3) The LMHA or LBHA must conduct a PASRR Level II 
Evaluation in accordance with 26 TAC Chapter 303. 

(4) If a nursing facility admits an individual on an ATP, the 
designated LMHA or LBHA must conduct and document, including 
justification for its recommendations, the activities described in para-
graphs (5) and (6) of this subsection. 

(5) The designated LMHA or LBHA must make at least 
one face-to-face contact with the individual at the nursing facility on 
an ATP. The contact must consist of: 

(A) a review of the individual's record at the nursing 
facility; and 

(B) discussions with the individual and LAR, if any, the 
nursing facility staff, and other staff who provide care to the individual 
regarding: 

(i) the individual's needs and the care the individual 
is receiving; 

(ii) the ability of the nursing facility to provide the 
appropriate care; 

(iii) the provision of mental health services, if 
needed by the individual; and 

(iv) the individual's adjustment to the nursing facil-
ity. 

(6) Before the end of the initial ATP period described in 
§306.206(b)(2) of this subchapter (relating to Absence for Trial Place-
ment), the designated LMHA or LBHA must recommend to the SMHF 
or facility with a CPB one of the following: 

(A) discharging the individual if the LMHA or LBHA 
determines that: 

(i) the nursing facility is capable and willing to pro-
vide appropriate care to the individual after discharge; 

(ii) any mental health services needed by the indi-
vidual are being provided to the individual while residing in the nurs-
ing facility; and 

(iii) the individual and LAR, if any, agrees to the 
nursing facility admission; 

(B) extending the individual's ATP period in accor-
dance with §306.206(b)(3) of this subchapter; 
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(C) returning the individual to the SMHF or facility 
with a CPB in accordance with §306.205 of this subchapter (relating 
to Pass or Furlough from a State Mental Health Facility or a Facility 
with a Contracted Psychiatric Bed); or 

(D) initiating involuntary admission to the SMHF or fa-
cility with a CPB in accordance with §306.176 (relating to Admission 
Criteria for a Facility with a Contracted Psychiatric Bed Authorized by 
an LMHA or LBHA or for a State Mental Health Facility for Emer-
gency Detention) and §306.177 (relating to Admission Criteria Under 
Order of Protective Custody or Court-ordered Inpatient Mental Health 
Services) of this subchapter. 

(c) Assisted Living. 

(1) An SMHF, facility with a CPB, LMHA, or LBHA may 
not refer an individual to an assisted living facility that is not licensed 
under the Texas Health and Safety Code, Chapter 247. 

(2) As required by Texas Health and Safety Code 
§247.063(b), if an SMHF, facility with a CPB, LMHA, or LBHA 
gains knowledge of an assisted living facility not operated or licensed 
by the state, the SMHF, facility with a CPB, LMHA, or LBHA reports 
the name, address, and telephone number of the facility to HHSC 
Complaint and Incident Intake at 1-800-458-9858. 

(d) Minors. 

(1) To the extent permitted by medical privacy laws, the 
SMHF or facility with a CPB and designated LMHA or LBHA must 
make a reasonable effort to involve a minor's LAR or the LAR's de-
signee in the treatment and discharge planning process. 

(2) A minor committed to or placed in an SMHF or facility 
with a CPB under Texas Family Code, Chapter 55, Subchapter C or D, 
shall be discharged in accordance with the Texas Family Code, Chapter 
55, Subchapter C or D as applicable. 

(e) An individual suspected of having an ID. If an SMHF or 
facility with a CPB suspects an individual has an ID, the SMHF or facil-
ity with a CPB must notify the designated LMHA or LBHA continuity 
of care worker and the designated LIDDA to: 

(1) assign a LIDDA continuity of care worker to the indi-
vidual; and 

(2) conduct an assessment in accordance with 40 TAC 
Chapter 5, Subchapter D (relating to Diagnostic Assessment). 

(f) Criminal Code. 

(1) Texas Code of Criminal Procedure, Chapter 46B: In-
competency to stand trial. 

(A) The SMHF or facility with a CPB must discharge an 
individual committed under Texas Code of Criminal Procedure, Article 
46B.102 (relating to Civil Commitment Hearing: Mental Illness), in 
accordance with Texas Code of Criminal Procedure, Article 46B.107 
(relating to Release of Defendant after Civil Commitment). 

(B) The SMHF or facility with a CPB must discharge an 
individual committed under Texas Code of Criminal Procedure, Article 
46B.073 (relating to Commitment for Restoration to Competency), in 
accordance with Texas Code of Criminal Procedure, Article 46B.083 
(relating to Supporting Commitment Information Provided by Facility 
or Program). 

(C) For an individual committed under Texas Code of 
Criminal Procedure, Chapter 46B, discharged and returned to the com-
mitting court, the SMHF or facility with a CPB, within 24 hours after 
discharge, must notify the following of the discharge: 

(i) the individual's designated LMHA or LBHA; and 

(ii) the TCOOMMI. 

(2) Texas Code of Criminal Procedure, Chapter 46C: In-
sanity defense. An SMHF or facility with a CPB must discharge an 
individual acquitted by reason of insanity and committed to an SMHF 
or facility with a CPB under Texas Code of Criminal Procedure, Chap-
ter 46C, only upon order of the committing court in accordance with 
Texas Code of Criminal Procedure, Article 46C.268. 

(g) Offenders with special needs following discharge from an 
SMHF or facility with a CPB. The LMHA or LBHA must comply with 
the requirements as defined by the LMHA's and LBHA's TCOOMMI 
contract for offenders with special needs. 

(1) An LMHA or LBHA that receives a referral for an of-
fender with special needs in the MH priority population from a county 
or city jail at least 24 hours before the individual's release must com-
plete one of the following actions: 

(A) if the offender with special needs is currently re-
ceiving LMHA or LBHA services, the LMHA or LMHA: 

(i) notifies the offender with special needs of the 
county or city jail's referral; 

(ii) arranges a face-to-face contact between the of-
fender with special needs and a QMHP-CS to occur within 15 days 
after the individual's release; and 

(iii) ensures that the QMHP-CS, at the face-to-face 
contact, re-assesses the individual and arranges for appropriate ser-
vices, including transportation needs at the time of release. 

(B) if the individual is not currently receiving LMHA 
or LBHA services from the LMHA or LBHA that is notified of the 
referral, the LMHA or LMHA: 

(i) ensures that at the face-to-face contact required in 
subparagraph (A) of this paragraph, the QMHP-CS conducts a pre-ad-
mission assessment in accordance with 25 TAC §412.322(a) (relating 
to Provider Responsibilities for Treatment Planning and Service Au-
thorization); and 

(ii) complies with §306.161(b) of this subchapter 
(relating to Screening and Assessment), as appropriate; or 

(C) if the LMHA or LBHA does not conduct a face-to-
face contact with the individual, the LMHA or LMHA must document 
the reasons for not doing so in the individual's record. 

(2) If an LMHA or LBHA is notified of the anticipated re-
lease from prison or a state jail of an offender with special needs in 
the MH priority population who is currently taking psychoactive med-
ication(s) for a mental illness and who will be released with a 30-day 
supply of the psychoactive medication(s), the LMHA or LBHA must 
arrange a face-to-face contact between the individual and QMHP-CS 
within 15 days after the individual's release. 

(A) If the offender with special needs is released from 
state prison or state jail after hours or the LMHA or LBHA is otherwise 
unable to schedule the face-to-face contact before the individual's re-
lease, the LMHA or LBHA makes a good faith effort to locate and con-
tact the individual. If the designated LMHA or LBHA does not have a 
face-to-face contact with the individual within 15 days, the LMHA or 
LBHA must document the reasons for not doing so in the individual's 
record. 

(B) At the face-to-face contact: 
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(i) the QMHP-CS with appropriate supervision 
and training must perform an assessment in accordance with 25 TAC 
§412.322(a) and comply with §306.161(b) and (c) of this subchapter, 
as appropriate; and 

(ii) if the LMHA or LBHA determines that the 
offender with special needs should receive services immediately, 
the LMHA or LBHA must arrange for the individual to meet with a 
physician or designee authorized by state law to prescribe medication 
before the individual requires a refill of the prescription. 

(C) If the LMHA or LBHA does not conduct a face-to-
face contact with the offender with special needs, the LMHA or LBHA 
must document the reasons for not doing so in the individual's record. 

(3) If the offender with special needs is on parole or pro-
bation, the SMHF or facility with a CPB must notify a representative 
of TCOOMMI before the discharge of the individual known to be on 
parole or probation. 

§306.203. Discharge of a Voluntary Individual. 

(a) An SMHF or facility with a CPB must discharge a volun-
tary individual if the administrator or designee of the SMHF or facility 
with a CPB concludes that the individual can no longer benefit from in-
patient services based on the physician's determination, as delineated 
in Division 5 of this subchapter (relating to Discharge and Absences 
from a State Mental Health Facility or Facility with a Contracted Psy-
chiatric Bed). 

(b) If a written request for discharge is made by a voluntary 
individual or the individual's LAR: 

(1) the SMHF or facility with a CPB must discharge the 
individual in accordance with Texas Health and Safety Code §572.004; 
and 

(2) the individual or individual's LAR signs, dates, and 
documents the time on the discharge request. 

(c) In accordance with Texas Health and Safety Code 
§572.004, if an individual informs a staff member of an SMHF or 
facility with a CPB of the individual's desire to leave the SMHF or 
facility with a CPB, the SMHF or facility with a CPB must: 

(1) as soon as possible, assist the individual in creating the 
written request and obtaining the necessary signature; and 

(2) within four hours after a written request is made known 
to the SMHF or facility with a CPB, notify: 

(A) the treating physician; or 

(B) another physician who is an SMHF or facility with 
a CPB staff member, if the treating physician is not available during 
that time period. 

(d) Results of physician notification required by subsection 
(c)(2) of this section. 

(1) In accordance with Texas Health and Safety Code 
§572.004(c) and (d): 

(A) an SMHF or facility with a CPB, based on a physi-
cian's determination, must discharge an individual within the four-hour 
time period described in subsection (c)(2) of this section; or 

(B) if the physician who is notified in accordance with 
subsection (c)(3) of this section has reasonable cause to believe that 
the individual may meet the criteria for court-ordered inpatient mental 
health services or emergency detention, the physician must examine 
the individual as soon as possible, but no later than 24 hours, after the 

request for discharge is made known to the SMHF or facility with a 
CPB. 

(2) Reasonable cause to believe that the individual may 
meet the criteria for court-ordered inpatient mental health services or 
emergency detention. 

(A) If a physician does not examine an individual who 
may meet the criteria for court-ordered inpatient mental health services 
or emergency detention within 24 hours after the request for discharge 
is made known to the SMHF or the facility with a CPB, the facility 
must discharge the individual. 

(B) If a physician, in accordance with Texas Health and 
Safety Code §572.004(d), examines the individual as described in para-
graph (1)(B) of this subsection and determines that the individual does 
not meet the criteria for court-ordered inpatient mental health services 
or emergency detention, the SMHF or the facility with a CPB dis-
charges the individual upon completion of the examination. 

(C) If a physician, in accordance with Texas Health and 
Safety Code §572.004(d), examines the individual as described in para-
graph (1)(B) of this subsection and determines that the individual meets 
the criteria for court-ordered inpatient mental health services or emer-
gency detention, the SMHF or the facility with a CPB, by 4:00 p.m. on 
the next business day: 

(i) if the SMHF or facility with a CPB intends to 
detain the individual, to file an application and obtain a court order 
for further detention of the individual in accordance with Texas Health 
and Safety Code §572.004(d), the physician: 

(I) files an application for court-ordered inpatient 
mental health services or emergency detention and obtains a court order 
for further detention of the individual; 

(II) notifies the individual of such intention; and 

(III) documents in the individual's record the rea-
sons for the decision to detain the individual; or 

(ii) discharges the individual. 

(e) In accordance with Texas Health and Safety Code 
§572.004(i), after a written request from a minor individual admitted 
under §306.175(a)(1)(B) of this subchapter (relating to Voluntary 
Admission Criteria for a Facility with a Contracted Psychiatric Bed 
Authorized by an LMHA or LBHA or for a State Mental Health 
Facility), the SMHF or facility with a CPB must: 

(1) notify the minor's parent, managing conservator, or 
guardian of the request and: 

(A) if the minor's parent, managing conservator, or 
guardian objects to the discharge, the minor individual continues 
treatment as a voluntary patient; or 

(B) if the minor's parent, managing conservator, or 
guardian does not object to the discharge, the minor individual is 
discharged; and 

(2) document the request in the minor's record. 

(f) In accordance with Texas Health and Safety Code 
§572.004(f)(1), an SMHF or facility with a CPB is not required to 
complete the requirements described in this section if the individual 
makes a written statement withdrawing the request for discharge. 

§306.204. Discharge of an Involuntary Individual. 
(a) Discharge from emergency detention. 

(1) Except as provided by §306.178 of this subchapter (re-
lating to Voluntary Treatment Following Involuntary Admission) and 
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in accordance with Texas Health and Safety Code §573.021(b) and 
§573.023(b), an SMHF or facility with a CPB immediately discharges 
an individual under emergency detention if: 

(A) the SMHF administrator, administrator of the facil-
ity with a CPB, or designee concludes, based on a physician's deter-
mination, the individual no longer meets the criteria in §306.176(c)(1) 
of this subchapter (relating to Admission Criteria for a Facility with a 
Contracted Psychiatric Bed Authorized by an LMHA or LBHA or for 
a State Mental Health Facility for Emergency Detention); or 

(B) except as provided in paragraph (2) of this subsec-
tion: 

(i) 48 hours has elapsed from the time the individual 
was presented to the SMHF or facility with a CPB; and 

(ii) the SMHF or facility with a CPB has not ob-
tained a court order for further detention of the individual. 

(2) In accordance with Texas Health and Safety Code 
§573.021(b), if the 48-hour period described in paragraph (1)(B)(i) of 
this subsection ends on a Saturday, Sunday, or legal holiday, or before 
4:00 p.m. on the next business day after the individual was presented 
to the SMHF or facility with a CPB, the SMHF or facility with a CPB 
detains the individual until 4:00 p.m. on such business day. 

(b) Discharge under order of protective custody. Except as 
provided by §306.178 of this subchapter and in accordance with Texas 
Health and Safety Code §574.028, an SMHF or facility with a CPB 
immediately discharges an individual under an order of protective cus-
tody if: 

(1) the SMHF administrator, facility with a CPB admin-
istrator, or designee determines that, based on a physician's determi-
nation, the individual no longer meets the criteria described in Texas 
Health and Safety Code §574.022(a); 

(2) the SMHF administrator, facility with a CPB ad-
ministrator, or designee does not receive notice that the individual's 
continued detention is authorized after a probable cause hearing held 
within the time period prescribed by Texas Health and Safety Code 
§574.025(b); 

(3) a final order for court-ordered inpatient mental health 
services has not been entered within the time period prescribed by 
Texas Health and Safety Code §574.005; or 

(4) an order to release the individual is issued in accordance 
with Texas Health and Safety Code §574.028(a). 

(c) Discharge under court-ordered inpatient mental health ser-
vices. 

(1) Except as provided by §306.178 of this subchapter 
and in accordance with Texas Health and Safety Code §574.085 and 
§574.086(a), an SMHF or facility with a CPB immediately discharges 
an individual under a temporary or extended order for inpatient mental 
health services if: 

(A) the order for inpatient mental health services ex-
pires; or 

(B) the SMHF administrator, administrator of the facil-
ity with a CPB, or designee concludes that, based on a physician's deter-
mination, the individual no longer meets the criteria for court-ordered 
inpatient mental health services. 

(2) In accordance with Texas Health and Safety Code 
§574.086(b), before discharging an individual in accordance with 
paragraph (1) of this subsection, the SMHF administrator, admin-
istrator of the facility with a CPB, or designee considers whether 

the individual should receive court-ordered outpatient mental health 
services in accordance with a modified order described in Texas Health 
and Safety Code §574.061. 

(3) Individuals committed under Texas Code of Criminal 
Procedure, Chapter 46B or 46C may only be discharged as provided 
by §306.202(f) of this division (relating to Special Considerations for 
Discharge Planning). 

(d) Discharge packet. An SMHF administrator, administrator 
of a facility with a CPB, or designee forwards a discharge packet, as 
provided in §306.201(h) of this division (relating to Discharge Plan-
ning), of any individual committed under the Texas Code of Criminal 
Procedure to the jail and the LMHA or LBHA in conjunction with state 
and federal privacy laws. 

§306.205. Pass or Furlough from a State Mental Health Facility or 
a Facility with a Contracted Psychiatric Bed. 

(a) In accordance with Texas Health and Safety Code 
§574.082, an SMHF administrator, administrator of a facility with a 
CPB, or designee may, in coordination with the designated LMHA 
or LBHA, authorize absences for an involuntary individual admitted 
under court order for inpatient mental health services. 

(1) If an individual's authorized absence is to exceed 72 
hours, the SMHF or facility with a CPB notifies the committing court 
of the absence. 

(2) The SMHF or facility with a CPB may not authorize an 
absence that exceeds the expiration date of the individual's order for 
inpatient mental health services. 

(b) In accordance with Texas Health and Safety Code 
§574.083, an SMHF or facility with a CPB detains or readmits an 
individual if the SMHF administrator, administrator of the facility with 
a CPB, or the administrator's designee issues a certificate or affidavit 
establishing that the individual is receiving court-ordered inpatient 
mental health services and: 

(1) the individual is absent without authority from the 
SMHF or facility with a CPB; 

(2) the individual has violated the conditions of the ab-
sence; or 

(3) the individual's condition has deteriorated. 

(c) In accordance with Texas Health and Safety Code 
§574.084, an individual's authorized absence that exceeds 72 hours 
may be revoked only after an administrative hearing held in accor-
dance with this subsection. 

(1) The SMHF or facility with a CPB conducts a hearing 
by a hearing officer who is a mental health professional not directly 
involved in treating the individual. 

(2) The SMHF or facility with a CPB: 

(A) holds an informal hearing within 72 hours after the 
individual returns to the facility; 

(B) provides the individual and facility staff members 
an opportunity to present information supporting their position; and 

(C) provides the individual the option to select another 
person or staff member to serve as the individual's advocate. 

(3) Within 24 hours after the conclusion of the hearing, the 
hearing officer: 

(A) determines if the individual violated the conditions 
of the authorized absence, the authorized absence was justified, or the 
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individual's condition deteriorated to the extent the individual's contin-
ued absence was inappropriate; and 

(B) renders the final decision in writing, including the 
basis for the hearing officer's decision. 

(4) If the hearing officer's decision does not revoke the au-
thorized absence, the individual may leave the SMHF or facility with 
a CPB pursuant to the conditions of the absence. 

(5) The SMHF or facility with a CPB ensures the individ-
ual's record includes a copy of the hearing officer's report. 

(d) Except in medical emergencies, only the committing crim-
inal court may grant absences from a SMHF or facility with a CPB for 
individuals committed under Texas Code of Criminal Procedure, Chap-
ter 46B or 46C. 

§306.206. Absence for Trial Placement. 

(a) An individual who is under consideration for discharge as 
described in §306.203 of this division (relating to Discharge of a Vol-
untary Individual) or §306.204(c) of this division (relating to Discharge 
of an Involuntary Individual), may leave the SMHF or facility with a 
CPB on ATP if the SMHF or facility with a CPB and the designated 
LMHA or LBHA agree that an ATP will be beneficial in implementing 
the individual's recovery or treatment plan. The designated LMHA or 
LBHA is responsible for monitoring the individual while on ATP. 

(b) Time frames for ATP. 

(1) An individual admitted under court-ordered inpatient 
mental health services may not be on ATP beyond the expiration date 
of the individual's order for inpatient mental health services. 

(2) The initial ATP period for any individual may not ex-
ceed 30 days. 

(3) The SMHF or facility with a CPB may extend an initial 
ATP period up to 30 days if: 

(A) requested by the designated LMHA or LBHA; and 

(B) clinically justified. 

(4) Approval by the following persons is required for any 
ATP that exceeds 60 days: 

(A) the SMHF administrator or designee, or the admin-
istrator of the facility with a CPB or designee; and 

(B) the designated LMHA or LBHA executive director 
or designee. 

(c) Only the committing criminal court may grant ATP from 
the SMHF or facility with a CPB for individuals committed under 
Texas Code of Criminal Procedure, Chapter 46B or 46C. 

§306.207. Post Discharge or Absence for Trial Placement: Contact 
and Implementation of the Recovery or Treatment Plan. 

The designated LMHA or LBHA is responsible for contacting the in-
dividual following discharge or ATP from an SMHF or a facility with a 
CPB and for implementing the individual's recovery or treatment plan 
in accordance with this section. 

(1) LMHA or LBHA contact after discharge or ATP. 

(A) The designated LMHA or LBHA makes face-to-
face contact with an individual within seven days after discharge or 
ATP of an individual who is: 

(i) discharged or on ATP from an SMHF or facility 
with a CPB and referred to the LMHA or LBHA for services or supports 
as indicated in the recovery or treatment plan; 

(ii) discharged from an LMHA or LBHA- network 
provider of inpatient services and referred to the LMHA or LBHA for 
services or supports as indicated in the recovery or treatment plan; 

(iii) discharged from an alternate provider of inpa-
tient services and receiving LMHA or LBHA services from the desig-
nated LMHA or LBHA at the time of admission and who, upon dis-
charge, is referred to the LMHA or LBHA for services or supports as 
indicated in the recovery or treatment plan; 

(iv) discharged from the LMHA's or LBHA's crisis 
stabilization unit or any overnight crisis facility and referred to the 
LMHA or LBHA for services or supports as indicated in the discharge 
plan; or 

(v) an offender with special needs discharged from 
an SMHF or facility with a CPB returning to jail. 

(B) At the face-to-face contact after discharge required 
by subparagraph (A) of this paragraph, the designated LMHA or 
LBHA: 

(i) re-assesses the individual; 

(ii) ensures the provision of the services and sup-
ports specified in the individual's recovery or treatment plan by making 
the services and supports available and accessible; and 

(ii) assists the individual in accessing the services 
and supports specified in the individual's recovery or treatment plan. 

(C) The designated LMHA or LBHA develops or re-
views an individual's recovery or treatment plan in accordance with 25 
TAC §412.322(e) (relating to Provider Responsibilities for Treatment 
Planning and Service Authorization) and considers treatment recom-
mendations in the SMHF or facility with a CPB's discharge plan within 
ten business days after the face-to-face contact required by subpara-
graph (A) of this paragraph. 

(D) The designated LMHA or LBHA makes a good 
faith effort to locate and contact an individual who fails to appear for a 
face-to-face contact required by subparagraph (A) of this paragraph. If 
the designated LMHA or LBHA does not have a face-to-face contact 
with the individual, the LMHA or LBHA documents the reasons it did 
not occur in the individual's record. 

(2) For an individual whose recovery or treatment plan 
identifies the designated LMHA or LBHA as responsible for providing 
or paying for the individual's psychoactive medications, the designated 
LMHA or LBHA is responsible for ensuring: 

(A) the provision of psychoactive medications for the 
individual; and 

(B) the individual has an appointment with a physician 
or designee authorized by state law to prescribe medication before the 
earlier of the following events: 

(i) the individual's supply of psychoactive medica-
tion from the SMHF or facility with a CPB has been depleted; or 

(ii) the 15th day after the individual is on ATP or 
discharged from the SMHF or facility with a CPB. 

(3) The designated LMHA or LBHA documents in an in-
dividual's record the LMHA's or LBHA's activities described in this 
section, and the individual's responses to those activities. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904304 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

DIVISION 6. TRAINING 
26 TAC §306.221 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §534.053 requires the Executive 
Commissioner of HHSC to adopt rules ensuring the provision of 
community-based mental health services and §534.058 autho-
rizes the Executive Commissioner to develop standards of care 
for services provided by LMHAs and their subcontractors. 

The proposed new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§534.053 and 
534.058. 

§306.221. Screening and Intake Assessment Training Requirements 
at a State Mental Health Facility and a Facility with a Contracted Psy-
chiatric Bed. 

(a) Screening training. As required by Texas Health and 
Safety Code §572.0025(e), an SMHF or facility with a CPB staff 
member whose responsibilities include conducting a screening de-
scribed in Division 3 of this subchapter (relating to Admission to a 
State Mental Health Facility or Facility with a Contracted Psychiatric 
Bed--Provider Responsibilities) must receive at least eight hours of 
training in the SMHF's or facility with a CPB's screening. 

(1) The screening training must provide instruction regard-
ing: 

(A) obtaining relevant information about the individual, 
including information about finances, third-party coverage or insurance 
benefits, and advance directives; 

(B) explaining, orally and in writing, the individual's 
rights described in 25 TAC Chapter 404, Subchapter E (relating to 
Rights of Persons Receiving Mental Health Services); 

(C) explaining, orally and in writing, the SMHF's or fa-
cility with a CPB's services and treatment as they relate to the individ-
ual; 

(D) explaining, orally and in writing, the existence, pur-
pose, telephone number, and address of the protection and advocacy 
system established in Texas, pursuant to Texas Health and Safety Code 
§576.008; and 

(E) determining whether an individual comprehends 
the information provided in accordance with subparagraphs (B)-(D) 
of this paragraph. 

(2) Up to six hours of the following training may count to-
ward the screening training required by this subsection: 

(A) 25 TAC §417.515 (relating to Staff Training in 
Identifying, Reporting, and Preventing Abuse, Neglect, and Exploita-
tion); and 

(B) 25 TAC §404.165 (relating to Staff Training in 
Rights of Persons Receiving Mental Health Services). 

(b) Intake assessment training. As required by Texas Health 
and Safety Code §572.0025(e), if an SMHF or facility with a CPB's in-
ternal policy permits an assessment professional to determine whether 
a physician should conduct an examination on an individual requesting 
voluntary admission, the assessment professional must receive at least 
eight hours of training in conducting an intake assessment pursuant to 
this subchapter. 

(1) The intake assessment training must provide instruc-
tion regarding assessing and diagnosing in accordance with 25 TAC 
§412.322 (relating to Provider Responsibilities for Treatment Planning 
and Service Authorization). 

(2) An assessment professional must receive intake train-
ing: 

(A) before conducting an intake assessment; and 

(B) annually throughout the professional's employment 
or association with the SMHF or facility with a CPB. 

(c) Documentation of training. An SMHF or facility with a 
CPB must document that each staff member and each assessment pro-
fessional whose responsibilities include conducting the screening or 
intake assessment have successfully completed the training described 
in subsections (a) and (b) of this section, including: 

(1) the date of the training; 

(2) the length of the training session; and 

(3) the name of the instructor. 

(d) Performance in accordance with training. Each staff mem-
ber and each assessment professional whose responsibilities include 
conducting the screening or intake assessment must perform the as-
sessments in accordance with the training required by this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904305 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 838-4349 

CHAPTER 748. MINIMUM STANDARDS FOR 
GENERAL RESIDENTIAL OPERATIONS 
SUBCHAPTER D. REPORTS AND RECORD 
KEEPING 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes in Title 26, Texas 
Administrative Code, Chapter 748, Minimum Standards for 
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General Residential Operations, the repeal of §748.301, con-
cerning What is a serious incident; new §748.301, concerning 
What do certain terms mean in this subchapter; amendments 
to §748.303, concerning When must I report and document 
a serious incident, and §748.313, concerning What additional 
documentation must I include with a written serious incident re-
port; and new Division 6, Unauthorized Absences, consisting of 
new §§748.451, 748.453, 748.455, 748.457, 748.459, 748.461, 
and 748.463. 

BACKGROUND AND PURPOSE 

The purpose of the proposal is to address the issue of unau-
thorized absences of children from General Residential Opera-
tions (GRO) by requiring GROs to take additional actions when a 
child leaves the operation without permission (unauthorized ab-
sence). Runaways are a national issue, particularly for children 
in foster care. 

Current rules require GROs to document when a child is absent 
and cannot be located for a specified time frame, depending 
on the age and development level of the child. The proposed 
repeal, amendments, and new rules include additional require-
ments, such as: documenting each time a child has an unautho-
rized absence, regardless of the length of time the child is ab-
sent; maintaining an annual log of each unauthorized absence; 
debriefing the child after each unauthorized absence; conduct-
ing a triggered review for each child who has had three unautho-
rized absences within a 60-day time frame, to examine alterna-
tives and create a written plan to reduce the number of unautho-
rized absences; and conducting an evaluation, every six months, 
of the frequency and patterns of unauthorized absences within 
each GRO. 

SECTION-BY-SECTION SUMMARY 

The proposed repeal of §748.301 deletes the definition of serious 
incident, because definitions have been expanded in proposed 
new §748.301. 

Proposed new §748.301 defines terms that are used in Subchap-
ter D, Reports and Record Keeping, including the repealed con-
tent of §748.301 and new definitions for "triggered review of a 
child's unauthorized absences," and "unauthorized absence." 

The proposed amendment to §748.303 replaces the phrase "ab-
sent from your operation and cannot be located, including the 
removal of a child by an unauthorized person" in (a)(7) - (9) 
with the term "unauthorized absence," which has been defined 
in §748.301; adds a reference to §748.311 in subsection (b) re-
garding how to document a serious incident; adds a new sub-
section (c) that requires a GRO to document an unauthorized 
absence that does not meet the reporting time requirements in 
subsection (a) in the same manner as a serious incident; re-let-
ters subsections accordingly; and updates a reference in sub-
section (e)(6) to reflect the correct rule number and title. 

The proposed amendment to §748.313 replaces the phrase 
"child absent without permission" in paragraph (3) with "unau-
thorized absence of a child," and adds requirements for a 
GRO to complete certain information when documenting the 
unauthorized absence of a child, including whether the child 
has returned to the operation, how long the child was gone, 
and an addendum to the serious incident report to finalize the 
documentation requirements if the child returns to the operation 
after 24 hours. 

Proposed new §748.451 describes the additional requirements 
the operation must conduct related to the unauthorized ab-

sences of a child from an operation. This rule summarizes the 
requirements described in the remaining rules in proposed new 
Division 6. 

Proposed new §748.453 requires the operation to maintain an 
annual summary log of each time a child has an unauthorized 
absence, document certain information in the log, maintain the 
annual log for five years, and make the log available to Licensing 
upon request. 

Proposed new §748.455 describes the requirements for debrief-
ing a child within 24 hours after an unauthorized absence, in-
cluding what must be discussed with the child in the debriefing, 
allowing the child to return to routine activities as appropriate, 
and documenting the debriefing in the child's record. 

Proposed new §748.457 requires an operation to conduct a trig-
gered review of a child's unauthorized absences no later than 30 
days after the child's third unauthorized absence within a 60-day 
time frame and describes when a regularly scheduled review of 
a child's service plan can serve as the triggered review. 

Proposed new §748.459 outlines who must participate in a trig-
gered review of a child's unauthorized absences: the child, an in-
dividual designated to make decisions regarding the child's par-
ticipation in childhood activities, and the child's case manager. 
The rule also requires that the child's parent be notified at least 
two weeks before the triggered review to give the parent an op-
portunity to participate in the review. 

Proposed new §748.461 requires that a triggered review of a 
child's unauthorized absences include a review of the child's 
records documenting previous unauthorized absences, a review 
of certain service plan elements, an examination of alternatives 
to minimize the unauthorized absences, and a written plan, doc-
umented in the child's record, to reduce the unauthorized ab-
sences. 

Proposed new §748.463 requires the operation to conduct an 
overall operation evaluation every six months for unauthorized 
absences that have occurred during that time frame, which must 
include the frequency and patterns of unauthorized absences 
and specific strategies to reduce the number of unauthorized 
absences; maintain the results of the evaluation for five years; 
and make the evaluation available to Licensing upon request. 

FISCAL NOTE 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years that 
the rules will be in effect, enforcing or administering the rules 
does not have foreseeable implications relating to costs or rev-
enues of state or local governments. 

GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 

(1) the proposed rules will not create or eliminate a government 
program; 

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 

(4) the proposed rules will not affect fees paid to HHSC; 

(5) the proposed rules will create new rules; 
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(6) the proposed rules will expand existing rules; 

(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Greta Rymal has determined that there will be an adverse eco-
nomic effect on small businesses and micro-businesses, but no 
adverse economic effect on rural communities. The HHSC 2018 
Data Book for Child Care Licensing states that there are 258 
GROs. Of the 258 GROs, it is estimated that only 25 percent (or 
65 GROs) are small businesses, and 16 percent (or 41 GROs) 
are micro-businesses. No GROs are rural communities. These 
numbers are consistent with the responses obtained from an 
April 2013 Feedback Survey. 

HHSC anticipates that GROs may incur a cost to comply with 
the proposed rules. The new rules will require residential fa-
cilities to maintain a summary log of all unauthorized absences 
(those that must be reported or otherwise), in addition to the cur-
rent requirement to report certain unauthorized absences. Child 
Care Licensing does not currently have historical data on the 
total number of unauthorized absences of children from GROs 
and is unable to predict the number of unauthorized absences 
that may occur at each GRO and what the impact of the new 
and amended rules will be to each GRO. However, it is possible 
to project an average "unit cost" for certain activities required by 
the new and amended rules. To comply with these rule changes, 
GRO staff will be required to spend additional time documenting 
unauthorized absences in a child's record and in an annual sum-
mary log for unauthorized absences, participating in triggered re-
views for each child who has three unauthorized absences within 
a 60-day time frame, and conducting overall operation evalua-
tions every six months for those operations that have any unau-
thorized absences. Child Care Licensing also does not know 
the current workload of GRO case managers and administrators, 
which presumably varies with each GRO. In many instances, the 
staff may be able to incorporate these additional requirements 
into their current workload. 

The staff time required to comply with these changes will impact 
GRO case managers and administrators. To estimate the wages 
for the GRO staff, Licensing gathered data from the Department 
of Family and Protective Services 2018 Data Book. 

For use in the impact analysis, HHSC calculated hourly wages 
for each of these categories of GRO staff as follows (actual 
salaries paid to staff by a GRO may be greater or less than the 
averages used for these projections): 

GRO Case Manager - The 2018 average salary for Child Pro-
tective Services (CPS) caseworkers was used to determine the 
salary costs for GRO case managers. The FY 2018 average 
salary for a CPS caseworker is $4,366.25 per month or $25.19 
per hour ($4,366.25 ÷ 173.33 hours per month). 

GRO Administrators - The 2018 average salary for CPS pro-
gram administrators and district directors was used to determine 
the salary costs for GRO administrators. The FY 2018 average 
salary for a CPS administrator/director is $5,547.83 per month 
or $32.00 per hour ($5,547.83 ÷ 173.33 hours per month). 

Fiscal impact relating to §748.303 and §748.453 for docu-
menting unauthorized absences in a child's record and in an 
annual summary log for unauthorized absences: This fiscal 

impact results from the amendment in §748.303, which adds 
subsection (c) that requires documentation of unauthorized 
absences that do not meet the reporting requirements defined 
in §748.303 (a)(7) - (9). This fiscal impact also results from 
proposed new §748.453, which requires, in part, a GRO to 
document information regarding unauthorized absences for a 
child in an annual summary log. It is anticipated that the GRO 
case manager will spend an average of 30 minutes to an hour 
documenting an unauthorized absence. Therefore, the cost will 
be approximately between $12.60 and $25.19 per unauthorized 
absence ($25.19 X 0.5 hours and $25.19 X 1 hour). Some 
GROs may already be maintaining an annual summary log of 
unauthorized absences, so there would be no additional costs 
for those GROs. 

Fiscal impact relating to §748.459 for triggered reviews for unau-
thorized absences: Proposed new §748.459 requires a child's 
case manager to participate in a triggered review for unautho-
rized absences when the child has incurred three unauthorized 
absences in a 60-day time frame. Licensing estimates that a 
GRO case manager will spend, on average, between one and 
two hours participating in a triggered review for unauthorized 
absences. Therefore, the cost will be approximately between 
$25.19 and $50.38 per triggered review ($25.19 X 1 hour and 
$25.19 X 2 hours). 

Fiscal impact relating to §748.463 for overall operation evalu-
ation for unauthorized absences: Proposed new §748.463 re-
quires an operation to conduct an overall operation evaluation for 
unauthorized absences every six months. Licensing estimates 
that a GRO administrator and three case managers will spend 
approximately two hours in a meeting discussing the overall op-
eration evaluation, and the GRO administrator will spend an ad-
ditional four to six hours completing the evaluation. Therefore, 
the cost will be approximately between $343.14 and $407.14 
[($25.19 X 2 hours X 3 case managers) + ($32 X 6 hours) or 
[($25.19 X 2 hours X 3 case managers) + ($32 X 8 hours) per 
evaluation, or $686.28 and $814.28 annually. 

HHSC determined that alternative methods to achieve the pur-
pose of the proposed rules for small businesses and micro-busi-
nesses would not be consistent with ensuring the health and 
safety of children in foster care. 

LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 

COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas. 

PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Licensing, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit will be an increase in safety of 
children in residential care by clarifying provider requirements, 
preventing future absences of children who regularly have unau-
thorized absences, and decreasing the overall number of unau-
thorized absences. 

Greta Rymal has also determined that for the first five years 
the rules are in effect, persons who are required to comply with 
the proposed rules may incur economic costs, as previously ex-
plained under the section entitled Small Businesses, Micro-Busi-
nesses, and Rural Community Impact Analysis. 
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TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 

PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Gerry Williams at (512) 438-5559 in the Child Care Licensing De-
partment of the HHSC Regulatory Services Division or by e-mail 
to Gerry.Williams@hhsc.state.tx.us. 

Written comments on the proposal may be submitted to Gerry 
Williams, Rules Developer (19R020), Child Care Licensing, 
Health and Human Services Commission E-550, P.O. Box 
149030, Austin, Texas 78714-9030, and electronic comments 
may be submitted to CCLrules@hhsc.state.tx.us. 

To be considered, comments must be submitted no later than 31 
calendar days after the date of this issue of the Texas Register. 
Comments must be: (1) postmarked or shipped before the last 
day of the comment period; (2) hand-delivered before 5:00 p.m. 
on the last working day of the comment period; or (3) e-mailed by 
midnight on the last day of the comment period. If last day to sub-
mit comments falls on a holiday, comments must be postmarked, 
shipped, or emailed before midnight on the following business 
day to be accepted. When e-mailing comments, please indicate 
"Comments on Proposed Rule 19R020" in the subject line. 

DIVISION 1. REPORTING SERIOUS 
INCIDENTS AND OTHER OCCURRENCES 
26 TAC §748.301 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies. 

The repeal affects Texas Government Code §531.0055 and Hu-
man Resources Code §42.042. 

§748.301. What is a serious incident? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904313 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 
26 TAC §§748.301, 748.303, 748.313 

STATUTORY AUTHORITY 

The new rule and amendments are authorized by Texas Govern-
ment Code §531.0055, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and pro-
vision of services by the health and human services agencies. 

The new rule and amendments affect Texas Government Code 
§531.0055 and Human Resources Code §42.042. 

§748.301. What do certain terms mean in this subchapter? 

These terms have the following meanings in this subchapter: 

(1) Serious incident--A non-routine occurrence that has or 
may have dangerous or significant consequences for the care, supervi-
sion, or treatment of a child. The different types of serious incidents 
are noted in §748.303 of this title (relating to When must I report and 
document a serious incident?). 

(2) Triggered review of a child's unauthorized absences--A 
review of a specific child's pattern of unauthorized absences when the 
child has had three unauthorized absences within a 60-day time frame. 

(3) Unauthorized absence--A child is absent from an oper-
ation without permission from a caregiver and cannot be located. This 
includes when an unauthorized person has removed the child from the 
operation. 

§748.303. When must I report and document a serious incident? 

(a) You must report and document the following types of seri-
ous incidents involving a child in your care. The reports must be made 
to the following entities, and the reporting and documenting must be 
within the specified time frames: 
Figure: 26 TAC §748.303(a) 
[Figure: 26 TAC §748.303(a)] 

(b) If there is a medically pertinent incident, such as a seizure, 
that does not rise to the level of a serious incident, you do not have 
to report the incident but you must document the incident in the same 
manner as for a serious incident, as described in §748.311 of this title 
(relating to How must I document a serious incident?). 

(c) You must document an unauthorized absence that does not 
meet the reporting time requirements defined in subsection (a)(7) - (9) 
of this section within 24 hours after you become aware of the unautho-
rized absence. You must document the absence: 

(1) in the same manner as for a serious incident, as de-
scribed in §748.311 of this title; and 

(2) complete an addendum to the serious incident report 
to finalize the documentation requirements, if the child returns to an 
operation after 24 hours. 

(d) [(c)] If there is a serious incident involving an adult resi-
dent, you do not have to report the incident to Licensing, but you must 
document the incident in the same manner as a serious incident. You 
do have to report the incident to: 

(1) law [Law] enforcement, as outlined in the chart above; 

(2) the [The] parents, if the adult resident is not capable of 
making decisions about the resident's own care; and 

(3) Adult Protective Services through the Texas Abuse and 
Neglect Hotline if there is reason to believe the adult resident has been 
abused, neglected or exploited. 

(e) [(d)] You must report and document the following types of 
serious incidents involving your operation, an employee, a professional 
level service provider, contract staff, or a volunteer to the following 
entities within the specified time frame: 
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♦ ♦ ♦ 

Figure: 26 TAC §748.303(e) 
[Figure: 26 TAC §748.303(d)] 

§748.313. What additional documentation must I include with a writ-
ten serious incident report? 
You must include the following additional documentation with a writ-
ten serious incident report, as applicable: 
Figure: 26 TAC §748.313 
[Figure: 26 TAC §748.313] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904314 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 438-5559 

DIVISION 6. UNAUTHORIZED ABSENCES 
26 TAC §§748.451, 748.453, 748.455, 748.457, 748.459, 
748.461, 748.463 

STATUTORY AUTHORITY 

The new rules are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 

The new rules affect Texas Government Code §531.0055 and 
Human Resources Code §42.042. 

§748.451. What additional requirements are there for unauthorized 
absences of children from my operation? 

(a) For each unauthorized absence of a child, you must: 

(1) document the unauthorized absence in an annual sum-
mary log, as required by §748.453 of this title (relating to What docu-
mentation must be included in an annual summary log for a child who 
has an unauthorized absence?); and 

(2) debrief the child, as required by §748.455 of this title 
(relating to What are the requirements for debriefing a child after an 
unauthorized absence?). 

(b) If a child has three unauthorized absences within a 60-day 
time frame, you must conduct a triggered review of the child's unau-
thorized absences that is consistent with the rules in this division. 

(c) You must conduct an overall operation evaluation for unau-
thorized absences every six months, as required by §748.463 of this ti-
tle (relating to What is an overall operation evaluation for unauthorized 
absences?). 

§748.453. What documentation must be included in an annual sum-
mary log for a child who has an unauthorized absence? 

(a) For each unauthorized absence during the relevant year, 
you must document the following information in an annual summary 
log: 

(1) the name, age, gender, and date of admission of the 
child who was absent; 

(2) the time and date the unauthorized absence was discov-
ered; 

(3) how long the child was gone or if the child did not re-
turn; 

(4) the name of the caregiver responsible for the child at 
the time the child's absence was discovered; and 

(5) whether law enforcement was contacted, including the 
name of any law enforcement agency that was contacted, if applicable. 

(b) You must maintain each annual summary log for five years. 

(c) You must make the annual summary logs available to Li-
censing for review and reproduction, upon request. 

§748.455. What are the requirements for debriefing a child after an 
unauthorized absence? 

(a) After a child returns to an operation from an unauthorized 
absence, the caregiver, or other appropriate person, must conduct a de-
briefing with the child as soon as possible, but no later than 24 hours 
after the child's return. The purpose of the debriefing is for the child 
and the caregiver, or other appropriate person, to discuss the following: 

(1) the circumstances that led to the child's unauthorized 
absence; 

(2) the strategies the child can use to avoid future unautho-
rized absences and how the operation can support those strategies; 

(3) the child's condition; and 

(4) what occurred while the child was away from the op-
eration, including where the child went, who was with the child, the 
child's activities, and any other information that may be relevant to the 
child's health and safety. 

(b) The caregiver must allow the child to return to routine ac-
tivities, excluding any activity that the caregiver determines would be 
inappropriate because of the child's condition following the unautho-
rized absence or something that occurred during the unauthorized ab-
sence. 

(c) The debriefing must be documented in the child's record, 
including any routine activity that would be inappropriate for the child 
to return to and the explanation for why the activity is inappropriate. 

§748.457. When must a triggered review of a child's unauthorized 
absences occur? 

(a) A triggered review of a child's unauthorized absences must 
occur as soon as possible, but no later than 30 days after the child's third 
unauthorized absence within a 60-day time frame. 

(b) A regularly scheduled review of the child's service plan can 
serve as the triggered review of a child's unauthorized absences, if the 
regularly scheduled review: 

(1) meets the requirements in §748.461 of this title (relating 
to What must the triggered review of a child's unauthorized absences 
include?); and 

(2) takes place no later than 30 days after the child's third 
unauthorized absence within a 60-day time frame. 

§748.459. Who must participate in a triggered review of a child's 
unauthorized absences? 

(a) The triggered review of a child's unauthorized absences 
must include the following participants: 

(1) the child; 

(2) an individual designated to make decisions regard-
ing the child's participation in childhood activities, as described in 
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§748.707 of this title (relating to Who makes the decision regarding a 
foster child's participation in childhood activities?); and 

(3) the child's case manager. 

(b) You must notify the child's parent at least two weeks before 
the triggered review of a child's unauthorized absences, so the parent 
will have an opportunity to participate in the review. 

§748.461. What must a triggered review of a child's unauthorized 
absences include? 
A triggered review of a child's unauthorized absences must include the 
following: 

(1) a review of the child's records documenting previous 
unauthorized absences, including previous debriefings; 

(2) a review of service plan elements identified in 
§748.1337(b)(1)(D) and (H) and, as applicable, §748.1337(b)(2) and 
(3) of this title (relating to What must a child's initial service plan 
include?); 

(3) an examination of alternatives to minimize the unau-
thorized absences of the child; and 

(4) a written plan to reduce the unauthorized absences of 
the child, which you must document in the child's record. 

§748.463. What is an overall operation evaluation for unauthorized 
absences? 

(a) Every six months, you must conduct an overall operation 
evaluation for unauthorized absences that have occurred at your oper-
ation during that time period. 

(b) The objectives of the evaluation are to: 

(1) develop and maintain an environment that supports 
positive and constructive behaviors by children in care; and 

(2) ensure the overall safety and well-being of children in 
care. 

(c) The evaluation must include: 

(1) the frequency and patterns of unauthorized absences of 
children in your operation; and 

(2) specific strategies to reduce the number of unauthorized 
absences in your operation. 

(d) You must maintain the results of each six-month overall 
operation evaluation for unauthorized absences for five years. 

(e) You must make the results of each overall operation evalu-
ation for unauthorized absences available to Licensing for review and 
reproduction, upon request. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904315 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 438-5559 

CHAPTER 749. MINIMUM STANDARDS FOR 
CHILD-PLACING AGENCIES 
SUBCHAPTER D. REPORTS AND RECORD 
KEEPING 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes the following rulemak-
ing actions in Title 26, Texas Administrative Code, Chapter 749, 
Minimum Standards for Child-Placing Agencies: the repeal of 
§749.501, concerning What is a serious incident; new §749.501, 
concerning What do certain terms mean in this subchapter; 
amendments to §749.503, concerning When must I report and 
document a serious incident, and §749.513, concerning What 
additional documentation must I include with a written serious 
incident report; and new Division 5, Unauthorized Absences, 
consisting of new §§749.590 - 749.596. 

BACKGROUND AND PURPOSE 

The purpose of the proposal is to address the issue of unautho-
rized absences of children placed in foster homes by requiring 
child-placing agencies (CPAs) to take additional actions when a 
child leaves a foster home without permission (unauthorized ab-
sence). Runaways are a national issue, particularly for children 
in foster care. 

Current rules require CPAs to document when a child is absent 
and cannot be located for a specified time frame, depending on 
the age and development level of the child. The proposed repeal, 
amendments, and new rules include additional requirements, 
such as: documenting each time a child has an unauthorized 
absence, regardless of the length of time the child is absent; 
maintaining an annual log of each unauthorized absence; de-
briefing the child after each unauthorized absence; conducting a 
triggered review for each child who has had three unauthorized 
absences within a 60-day time frame, to examine alternatives 
and create a written plan to reduce the number of unauthorized 
absences; and conducting an evaluation, every six months, of 
the frequency and patterns of unauthorized absences from fos-
ter homes within each agency. 

SECTION-BY-SECTION SUMMARY 

The proposed repeal of §749.501 deletes the definition of serious 
incident, because definitions have been expanded in proposed 
new §749.501. 

Proposed new §749.501 defines terms that are used in Subchap-
ter D, Reports and Record Keeping, including the repealed con-
tent of §749.501 and new definitions for "triggered review of a 
child's unauthorized absences," and "unauthorized absence." 

The proposed amendment to §749.503 replaces the phrase "ab-
sent from a foster home and cannot be located, including the 
removal of a child by an unauthorized person" in (a)(7) - (9) 
with the term "unauthorized absence," which has been defined 
in §749.501; adds a reference to §749.511 in subsection (b) re-
garding how to document a serious incident; adds a new sub-
section (c) that requires a CPA to document an unauthorized ab-
sence that does not meet the reporting time requirements in sub-
section (a) in the same manner as a serious incident; re-letters 
subsections accordingly; and updates a reference in subsection 
(e)(6) to reflect the correct rule number and title. 

The proposed amendment to §749.513 replaces the phrase 
"child absent without permission" in paragraph (3) with "unau-
thorized absence of a child," and adds requirements for 
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agencies to complete certain information when documenting 
the unauthorized absence of a child, including whether the child 
has returned to the foster home, how long the child was gone, 
and completing an addendum to the serious incident report to 
finalize the documentation requirements if the child returns to 
the foster home after 24 hours. 

Proposed new §749.590 describes the additional requirements 
the agency must conduct related to the unauthorized absence 
of a child from a foster home. This rule summarizes the require-
ments described in the remaining rules in proposed new Division 
5. 

Proposed new §749.591 requires the agency to maintain an an-
nual summary log of each time a child has an unauthorized ab-
sence, document certain information in the log, maintain the an-
nual log for five years, and make the log available to Licensing 
upon request. 

Proposed new §749.592 describes the requirements for debrief-
ing a child within 24 hours after an unauthorized absence, in-
cluding what must be discussed with the child in the debriefing, 
allowing the child to return to routine activities as appropriate, 
and documenting the debriefing in the child's record. 

Proposed new §749.593 requires an agency to conduct a trig-
gered review of a child's unauthorized absences no later than 30 
days after the child's third unauthorized absence within a 60-day 
time frame and describes when a regularly scheduled review of 
a child's service plan can serve as the triggered review. 

Proposed new §749.594 outlines who must participate in a trig-
gered review of a child's unauthorized absences: the child, foster 
parent, and child placement staff. The rule also requires that the 
child's parent be notified at least two weeks before the triggered 
review to give the parent an opportunity to participate in the re-
view. 

Proposed new §749.595 requires that a triggered review of a 
child's unauthorized absences include a review of the child's 
records documenting previous unauthorized absences, a review 
of certain service plan elements, an examination of alternatives 
to minimize the unauthorized absences, and a written plan in the 
child's record, to reduce the unauthorized absences. 

Proposed new §749.596 requires the agency to conduct an 
overall agency evaluation every six months for unauthorized 
absences that have occurred during that time frame, which must 
include the frequency and patterns of unauthorized absences 
and specific strategies to reduce the number of unauthorized 
absences; maintain the results of the evaluation for five years; 
and make the evaluation available to Licensing upon request. 

FISCAL NOTE 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years that 
the rules will be in effect, enforcing or administering the rules 
does not have foreseeable implications relating to costs or rev-
enues of state or local governments. The Department of Family 
and Protective Services (DFPS) has a Child Protective Services 
(CPS) program that operates 11 certified CPAs in each region of 
the state, and the CPS foster and adoption development (FAD) 
staff would be responsible for performing the new duties required 
under these new rules. However, it is anticipated that the FAD 
staff time needed to perform these additional duties can be ab-
sorbed within existing resources. 

GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 

(1) the proposed rules will not create or eliminate a government 
program; 

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 

(4) the proposed rules will not affect fees paid to HHSC; 

(5) the proposed rules will create new rules; 

(6) the proposed rules will expand existing rules; 

(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Greta Rymal has determined that there will be an adverse eco-
nomic effect on small businesses and micro-businesses, but no 
adverse economic effect on rural communities. The amend-
ments and new rules apply to CPAs that provide foster care ser-
vices (which can be foster care services only, or both foster care 
and adoption services). The HHSC 2018 Data Book for Child 
Care Licensing states that there are 236 CPAs. Of those, it is 
estimated that 184 CPAs provide foster care services. The other 
estimated 52 CPAs provide adoption only services and will not be 
discussed in this fiscal impact analysis because the rule changes 
do not impact the CPAs that provide adoption only services. 

Of the 184 CPAs that provide foster care service, 173 are private 
CPAs. There are also 11 CPS certified CPAs. The 11 CPS certi-
fied CPAs will not be discussed in this section of the fiscal impact 
analysis because they do not meet the legal definition of a small 
business or micro-business. However, the possible impact to 
DFPS was discussed in the Fiscal Note section concerning the 
impact to state and local government. 

Of the remaining 173 CPAs that provide foster care services, 
it is estimated that only 15 percent (or 26 CPAs) would meet 
the definition of a small businesses, because most of the CPAs 
are not for-profit businesses. Of these 26 CPAs, it is estimated 
that almost all of them are small businesses and half of them (or 
13 CPAs) are micro-businesses. (Note: Foster parents are not 
being counted as employees.) No CPAs are rural communities. 

HHSC anticipates that CPAs may incur a cost to comply with 
the proposed rules. The new rules will require residential fa-
cilities to maintain a summary log of all unauthorized absences 
(those that must be reported or otherwise), in addition to the cur-
rent requirement to report certain unauthorized absence Child 
Care Licensing does not currently have historical data on the 
total number of unauthorized absences of children from foster 
homes and is unable to predict the number of unauthorized ab-
sences that may occur under each CPA and what the impact 
of the new and amended rules will be to each CPA. However, 
it is possible to project an average "unit cost" for certain activ-
ities required by the new and amended rules. To comply with 
these rule changes, CPA child placement staff and administra-
tors will be required to spend additional time documenting unau-
thorized absences in a child's record and in an annual summary 
log for unauthorized absences, participating in triggered reviews 
for each child who has three unauthorized absences within a 
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60-day time frame, and conducting overall agency evaluations 
every six months for those agencies that have any unauthorized 
absences. Child Care Licensing also does not know the work-
load of current CPA child placement staff and administrators, 
which presumably varies with each CPA. In many instances, the 
staff may be able to incorporate these additional requirements 
into their current workload. 

The staff time required to comply with these changes will impact 
CPA child placement staff and administrators. To estimate the 
wages for the CPA staff, Licensing gathered data from the DFPS 
2018 Data Book. 

For use in the impact analysis, HHSC calculated hourly wages 
for each of these categories of CPA staff as follows (actual 
salaries paid to staff by a CPA may be greater or less than the 
averages used for these projections): 

CPA Child Placement Staff - The 2018 average salary for 
CPS caseworkers was used to determine the salary costs for 
CPA child placement staff. The FY 2018 average salary for a 
CPS caseworker is $4,366.25 per month or $25.19 per hour 
($4,366.25 ÷ 173.33 hours per month). 

CPA Administrators - The 2018 average salary for CPS pro-
gram administrators and district directors was used to determine 
the salary costs for CPA administrators. The FY 2018 average 
salary for a CPS administrator/director is $5,547.83 per month 
or $32.00 per hour ($5,547.83 ÷ 173.33 hours per month). 

Fiscal impact relating to §749.503 and §749.591 for docu-
menting unauthorized absences in a child's record and in an 
annual summary log for unauthorized absences: This fiscal 
impact results from the amendment in §749.503, which adds 
subsection (c) that requires documentation of unauthorized 
absences that do not meet the reporting requirements defined 
in §749.503 (a)(7) - (9). This fiscal impact also results from 
proposed new §749.591, which requires, in part, a CPA to doc-
ument information regarding unauthorized absences for a child 
in an annual summary log. It is anticipated that the CPA child 
placement staff will spend an average of 30 minutes to an hour 
documenting an unauthorized absence. Therefore, the cost will 
be approximately between $12.60 and $25.19 per unauthorized 
absence ($25.19 X 0.5 hours and $25.19 X 1 hour). Some 
CPAs may already be maintaining an annual summary log of 
unauthorized absences, so there would be no additional costs 
for those CPAs. 

Fiscal impact relating to §749.594 for triggered reviews for unau-
thorized absences: Proposed new §749.594 requires the CPA 
child placement staff to participate in a triggered review for unau-
thorized absences when the child has incurred three unautho-
rized absences in a 60-day time frame. Licensing estimates that 
the CPA child placement staff will spend, on average, between 
one and two hours participating in a triggered review for unau-
thorized absences. Therefore, the cost will be approximately be-
tween $25.19 and $50.38 per triggered review ($25.19 X 1 hour 
and $25.19 X 2 hours). 

Fiscal impact relating to §749.596 for overall agency evaluation 
for unauthorized absences: Proposed new §749.596 requires 
an agency to conduct an overall agency evaluation for unautho-
rized absences every six months. Licensing estimates that a 
CPA administrator and three child placement staff members will 
spend approximately 2 hours in a meeting discussing the overall 
agency evaluation, and the CPA administrator will spend an ad-
ditional four to six hours completing the evaluation. Therefore, 
the cost will be approximately between $343.14 and $407.14 

[($25.19 X 2 hours X 3 child placement staff members) + ($32 X 
6 hours) or [($25.19 X 2 hours X 3 child placement staff mem-
bers) + ($32 X 8 hours) per evaluation, or $686.28 and $814.28 
annually. 

HHSC determined that alternative methods to achieve the pur-
pose of the proposed rules for small businesses and micro-busi-
nesses would not be consistent with ensuring the health and 
safety of children in foster care. 

LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 

COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas. 

PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Licensing, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit will be an increase in safety of 
children in residential care by clarifying provider requirements, 
preventing future absences of children who regularly have unau-
thorized absences, and decreasing the overall number of unau-
thorized absences. 

Greta Rymal has also determined that for the first five years 
the rules are in effect, persons who are required to comply with 
the proposed rules may incur economic costs as previously ex-
plained under the section entitled Small Businesses, Micro-Busi-
nesses, and Rural Community Impact Analysis. 

TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 

PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Gerry Williams at (512) 438-5559 in the Child Care Licensing De-
partment of the HHSC Regulatory Services Division or by e-mail 
to Gerry.Williams@hhsc.state.tx.us. 

Written comments on the proposal may be submitted to Gerry 
Williams, Rules Developer (19R020), Child Care Licensing, 
Health and Human Services Commission E-550, P.O. Box 
149030, Austin, Texas 78714-9030, and electronic comments 
may be submitted to CCLrules@hhsc.state.tx.us. 

To be considered, comments must be submitted no later than 31 
calendar days after the date of this issue of the Texas Register. 
Comments must be: (1) postmarked or shipped before the last 
day of the comment period; (2) hand-delivered before 5:00 p.m. 
on the last working day of the comment period; or (3) e-mailed by 
midnight on the last day of the comment period. If last day to sub-
mit comments falls on a holiday, comments must be postmarked, 
shipped, or emailed before midnight on the following business 
day to be accepted. When e-mailing comments, please indicate 
"Comments on Proposed Rule 19R020" in the subject line. 

DIVISION 1. REPORTING SERIOUS 
INCIDENTS AND OTHER OCCURRENCES 
26 TAC §749.501 
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♦ ♦ ♦ 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies. 

The repeal affects Texas Government Code §531.0055 and Hu-
man Resources Code §42.042. 

§749.501. What is a serious incident? 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904316 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 438-5559 

♦ ♦ ♦ 
26 TAC §§749.501, 749.503, 749.513 

STATUTORY AUTHORITY 

The amendments and new section are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 

The amendments and new section affect Texas Government 
Code §531.0055 and Human Resources Code §42.042. 

§749.501. What do certain terms mean in this subchapter? 
These terms have the following meanings in this subchapter: 

(1) Serious incident--A non-routine occurrence that has or 
may have dangerous or significant consequences for the care, supervi-
sion, or treatment of a child. The different types of serious incidents 
are noted in §749.503 of this title (relating to When must I report and 
document a serious incident?). 

(2) Triggered review of a child's unauthorized absences--A 
review of a specific child's pattern of unauthorized absences when the 
child has had three unauthorized absences within a 60-day time frame. 

(3) Unauthorized absence--A child is absent from a foster 
home without permission from the foster parent, or other temporary 
caregiver, and cannot be located. This includes when an unauthorized 
person has removed the child from the foster home. 

§749.503. When must I report and document a serious incident? 
(a) You must report and document the following types of seri-

ous incidents involving a child in your care. The reports must be made 
to the following entities, and the reporting and documenting must be 
within the specified time frames: 
Figure: 26 TAC §749.503(a) 
[Figure: 26 TAC §749.503(a)] 

(b) If there is a medically pertinent incident, such as a seizure, 
that does not rise to the level of a serious incident, you do not have 
to report the incident but you must document the incident in the same 
manner as for a serious incident, as described in §749.511 of this title 
(relating to How must I document a serious incident?). 

(c) You must document an unauthorized absence that does not 
meet the reporting time requirements defined in subsection (a)(7) - (9) 
of this section within 24 hours after you become aware of the unautho-
rized absence. You must document the absence: 

(1) In the same manner as for a serious incident, as de-
scribed in §749.511 of this title; and 

(2) Complete an addendum to the serious incident report to 
finalize the documentation requirements, if the child returns to a foster 
home after 24 hours. 

(d) [(c)] If there is a serious incident involving an adult resi-
dent, you do not have to report the incident to Licensing, but you must 
document the incident in the same manner as a serious incident. You 
do have to report the incident to: 

(1) Law enforcement as outlined in the chart above; 

(2) The parents, if the adult resident is not capable of mak-
ing decisions about the resident's own care; and 

(3) Adult Protective Services through the Texas Abuse and 
Neglect Hotline if there is reason to believe the adult resident has been 
abused, neglected or exploited. 

(e) [(d)] You must report and document the following types 
of serious incidents involving your agency, one of your foster homes, 
an employee, professional level service provider, contract staff, or a 
volunteer to the following entities within the specified time frame: 
Figure: 26 TAC §749.503(e) 
[Figure: 26 TAC §749.503(d)] 

§749.513. What additional documentation must I include with a writ-
ten serious incident report? 

You must include the following additional documentation with a writ-
ten serious incident report, as applicable: 
Figure: 26 TAC §749.513 
[Figure: 26 TAC §749.513] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904318 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 438-5559 

DIVISION 5. UNAUTHORIZED ABSENCES 
26 TAC §§749.590 - 749.596 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. 

The new sections affect Texas Government Code §531.0055 
and Human Resources Code §42.042. 
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§749.590. What additional requirements are there for unauthorized 
absences of children from a foster home? 

(a) For each unauthorized absence of a child, you must: 

(1) Document the unauthorized absence in an annual sum-
mary log, as required by §749.591 of this title (relating to What docu-
mentation must be included in an annual summary log for a child who 
has an unauthorized absence?); and 

(2) Debrief the child, as required by §749.592 of this title 
(relating to What are the requirements for debriefing a child after an 
unauthorized absence?). 

(b) If a child has three unauthorized absences within a 60-day 
timeframe, you must conduct a triggered review of the child's unautho-
rized absences that is consistent with the rules in this division; and 

(c) You must conduct an overall agency evaluation for unau-
thorized absences every six months, as required by §749.596 of this 
title (relating to What is an overall agency evaluation for unauthorized 
absences?). 

§749.591. What documentation must be included in an annual sum-
mary log for a child who has an unauthorized absence? 

(a) For each unauthorized absence during the relevant year, 
you must document the following information in an annual summary 
log: 

(1) The name, age, gender, and date of admission of the 
child who was absent; 

(2) The time and date the unauthorized absence was dis-
covered; 

(3) How long the child was gone or if the child did not 
return; 

(4) The name of the caregiver responsible for the child at 
the time the child's absence was discovered; and 

(5) Whether law enforcement was contacted, including the 
name of any law enforcement agency that was contacted, if applicable. 

(b) You must maintain each annual summary log for five years. 

(c) You must make the annual summary logs available to Li-
censing for review and reproduction, upon request. 

§749.592. What are the requirements for debriefing a child after an 
unauthorized absence? 

(a) After a child returns to the foster home from an unautho-
rized absence, the foster parent, or other appropriate person, must con-
duct a debriefing with the child as soon as possible, but no later than 
24 hours after the child's return. The purpose of the debriefing is for 
the child and the foster parent, or other appropriate person, to discuss 
the following: 

(1) The circumstances that led to the child's unauthorized 
absence; 

(2) The strategies the child can use to avoid future unautho-
rized absences and how the foster parent can support those strategies; 

(3) The child's condition; and 

(4) What occurred while the child was away from the foster 
home, including where the child went, who was with the child, the 
child's activities, and any other information that may be relevant to the 
child's health and safety. 

(b) The foster parent must allow the child to return to rou-
tine activities, excluding any activity that the foster parent determines 

would be inappropriate because of the child's condition following the 
unauthorized absence or something that occurred during the unautho-
rized absence. 

(c) The debriefing must be documented in the child's record, 
including any routine activity that would be inappropriate for the child 
to return to and the explanation for why the activity is inappropriate. 

§749.593. When must a triggered review of a child's unauthorized 
absences occur? 

(a) A triggered review of a child's unauthorized absences must 
occur as soon as possible, but no later than 30 days after the child's third 
unauthorized absence within a 60-day timeframe. 

(b) A regularly scheduled review of the child's service plan can 
serve as the triggered review of a child's unauthorized absences, if the 
regularly scheduled review: 

(1) Meets the requirements in §749.595 of this title (relat-
ing to What must the triggered review of a child's unauthorized ab-
sences include?); and 

(2) Takes place no later than 30 days after the child's third 
unauthorized absence within a 60-day timeframe. 

§749.594. Who must participate in a triggered review of a child's 
unauthorized absences? 

(a) The triggered review of a child's unauthorized absences 
must include the following participants: 

(1) The child; 

(2) The foster parent; and 

(3) Child placement staff. 

(b) You must notify the child's parent at least two weeks before 
the triggered review of a child's unauthorized absences, so the parent 
will have an opportunity to participate in the review. 

§749.595. What must a triggered review of a child's unauthorized 
absences include? 

A triggered review for a child's unauthorized absences must include the 
following: 

(1) A review of the child's records documenting previous 
unauthorized absences, including previous debriefings; 

(2) A review of service plan elements identified in 
§749.1309(b)(1)(D) and (H) and, as applicable, §749.1309(b)(2) and 
(3) of this chapter (relating to What must a child's initial service plan 
include?); 

(3) An examination of alternatives to minimize the unau-
thorized absences of the child; and 

(4) A written plan to reduce the unauthorized absences of 
the child, which you must document in the child's record. 

§749.596. What is an overall agency evaluation for unauthorized ab-
sences? 

(a) Every six months, you must conduct an overall agency 
evaluation for unauthorized absences that have occurred at your op-
eration during that time period. 

(b) The objectives of the evaluation are to: 

(1) Develop and maintain an environment that supports 
positive and constructive behaviors by children in care; and 

(2) Ensure the overall safety and well-being of children in 
care. 
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(c) The evaluation must include: 

(1) The frequency and patterns of unauthorized absences 
of children in your agency; and 

(2) Specific strategies to reduce the number of unautho-
rized absences in your agency. 

(d) You must maintain the results of each six-month overall 
agency evaluation for unauthorized absences for five years. 

(e) You must make the results of each overall agency evalua-
tion for unauthorized absences available to Licensing for review and 
reproduction, upon request. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904319 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 438-5559 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 10. TEXAS WATER 
DEVELOPMENT BOARD 

CHAPTER 363. FINANCIAL ASSISTANCE 
PROGRAMS 
The Texas Water Development Board ("TWDB" or "board") 
proposes to repeal 31 TAC §§363.401 - 363.404 and proposes 
new Subchapter D, 31 TAC §§363.401 - 363.408, relating to the 
establishment of flood financial assistance by recent statutory 
amendments to Chapter 15 and 16 of the Texas Water Code. 

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE PROPOSED AMENDMENT. 

Through Senate Bill 7 of the 86th Legislature, 2019, the Legisla-
ture created the Flood Infrastructure Fund and the Texas Infra-
structure Resiliency Fund to ensure financial assistance is avail-
able for flood control, drainage, and mitigation projects. The new 
flood financial assistance will be administered by the TWDB and 
is designed to make the implementation of flood projects more 
affordable for Texas communities and to meet the immediate 
needs for funding from political subdivisions. 

The TWDB is proposing the present rules to implement the es-
tablishment of flood financial assistance by creating a new sub-
chapter in Chapter 363, relating to Financial Assistance Pro-
grams. By placing the flood financial assistance rules into this 
chapter, the general provisions of Chapter 363 will apply. This 
will allow the board to use the procedures and practices common 
to many of the board's existing financial programs rather than to 
recreate them separately in the flood financial assistance rules. 
Applicants will find the utilization of existing practices convenient 
and efficient, as opposed to having to navigate and understand 

new processes. To read and understand the rules in Chapter 
363, Subchapter D that will apply to flood financial assistance, 
the rules must be read together with Subchapter A, relating to 
General Provisions. 

The executive administrator envisions that the application 
process for flood financial assistance will be similar to the 
processes for the board's financial programs, as modified by 
any process improvements. The board will solicit initial abridged 
applications and then a longer application at the appropriate 
time. The abridged application will allow the applicant to de-
scribe the proposed project and provide information about the 
issues the project will address. After the board receives the 
abridged applications, staff will rate and prioritize the projects. 
The executive administrator will recommend a prioritized list 
of applications based on the criteria specified in proposed rule 
§363.404. The prioritized list of projects, as recommended by 
the executive administrator, will go to the board for deliberation 
and preliminary decision. The projects that are selected by 
the board for funding may be required to submit additional 
information by the board. The longer application will then be 
subject to the executive administrator's traditional analysis for 
evaluating projects. 

Prior to proposing these rules, the board engaged in an exten-
sive effort of outreach for suggestions on flood planning and fi-
nancing. TWDB staff traveled across the state and solicited input 
from stakeholders on how to implement the flood financial assis-
tance program. 

SECTION BY SECTION DISCUSSION OF PROPOSED 
AMENDMENTS. 

The proposed repeal of §§363.401 - 363.404 removes the cur-
rent flood control provisions to allow for the implementation of 
the new flood financial assistance program. 

Proposed Amendment to 31 TAC Chapter 363 by addition of a 
New Subchapter D (relating to Flood Financial Assistance) 

31 TAC §363.401. Scope of Subchapter D. 

Section 363.401 is proposed to specify the scope and coverage 
of Subchapter D. Subchapter D governs the board's new flood 
financial assistance program established by the Texas Water 
Code, Chapter 15, Subchapter I and Texas Water Code, Chapter 
16, Subchapter L. The new section also clarifies that the provi-
sions of Chapter 363, Subchapter A are applicable to the flood 
financial assistance program unless they are in conflict with Sub-
chapter D. 

31 TAC §363.402. Definitions. 

Section 363.402 is proposed to clarify the definitions of words 
and terms used throughout Subchapter D. 

31 TAC §363.403. Prioritization System. 

Section 363.403 is proposed to provide a prioritization system 
for projects to be funded. The processing of applications and the 
steps in the proposed prioritization system is similar to the func-
tioning of the prioritization for the current State Revolving Fund 
programs, but the dates and timing of flood financial assistance 
will not be fixed by rule to give the board additional flexibility in 
the timing of when it will make funds available. The factors to 
be evaluated in the prioritization will be outlined in a Flood In-
tended Use Plan, which will identify the uses of the funds for 
flood projects. 

31 TAC §363.404. Use of Funds. 
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Section 363.404 incorporates the restrictions on the use of funds 
provided by Texas Water Code §15.534, as related to providing 
financial assistance to applicants. The board expects that the 
terms of the financial assistance provided to applicants will be 
tailored to best fit the needs of the applicants. After the board 
adopts the initial state flood plan, the flood financial assistance 
funds will be used for projects in the state flood plan, as required 
by Texas Water Code §§15.5341 and 16.4545. 

31 TAC §363.405. Terms of Financial Assistance. 

Section 363.405 is proposed to clarify when deferrals for prin-
cipal and interest payments may be made, and to outline the 
terms that applicants will follow when receiving flood financial 
assistance. 

31 TAC §363.406. Findings Required. 

Section 363.407 is proposed to state the findings that are re-
quired prior to approval of an application for flood financial as-
sistance, pursuant to Texas Water Code §15.536. 

31 TAC §363.407. Application Requirements. 

Section 363.407 is proposed to outline the requirements appli-
cants will follow when applying for flood financial assistance. If 
an applicant proposes a flood control project, and that flood con-
trol project is located in a watershed with other political subdi-
visions, the applicant will be required to submit a memorandum 
of understanding that includes all the affected political subdivi-
sions. This requirement is from Texas Water Code §15.005. Ap-
plicants will have to submit an affidavit demonstrating that they 
have acted cooperatively with the public and other political sub-
divisions in the area. The affidavit will fulfill the purposes of 
Texas Water Code §15.535, which requires political subdivisions 
to demonstrate their cooperation. 

31 TAC §363.408. Investment and Administration of Funds. 

Section 363.408 is proposed to implement the requirement from 
Texas Water Code §§15.537 and 16.460, which require that the 
board outline the investment and administration of funds. 

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS 

Ms. Rebecca Trevino, Chief Financial Officer, has determined 
that there will not be fiscal implications for state government as 
a result of the proposed rulemaking. For the first five years these 
rules are in effect, there is no expected additional cost to state or 
local governments resulting from their administration. There are 
no fiscal implications to local governments in general as a result 
of enforcing or administering the rules, since no local govern-
ment is required to apply for assistance under these programs. 
For local governments that choose to apply for funding under 
these programs, there will be costs associated with applying for 
and receiving funding, but those costs are anticipated to be more 
than offset by savings to the local government in financing costs 
for the projects. 

These rules are not expected to result in reductions in costs to 
either state or local governments. These rules are not expected 
to have any impact on state or local revenues. The rules do 
not require any increase in expenditures for state or local gov-
ernments as a result of administering these rules. Additionally, 
there are no foreseeable implications relating to state or local 
governments' costs or revenue resulting from these rules. 

Because these rules will not impose a cost on regulated persons, 
the requirement included in Texas Government Code Section 

2001.0045 to repeal a rule does not apply. However, §§363.401 
- 363.404 are being repealed. Furthermore, the requirement in 
Section 2001.0045 does not apply because these rules are pro-
posed in response to a natural disaster; are necessary to protect 
water resources of this state as authorized by the Water Code; 
are necessary to protect the health, safety, and welfare of the 
residents of this state; and are necessary to implement legisla-
tion. 

The board invites public comment regarding this fiscal note. 
Written comments on the fiscal note may be submitted to the 
contact person at the address listed under the Submission of 
Comments section of this preamble. 

PUBLIC BENEFITS AND COSTS 

Ms. Rebecca Trevino also has determined that for each year of 
the first five years the proposed rulemaking is in effect, the public 
will benefit from the rulemaking as applicants are able to receive 
low cost financing for flood projects or receive grants for flood 
projects. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

The board has determined that a local employment impact state-
ment is not required because the proposed rule does not ad-
versely affect a local economy in a material way for the first five 
years that the proposed rule is in effect because it will impose no 
new requirements on local economies. The board also has de-
termined that there will be no adverse economic effect on small 
businesses, micro-businesses, or rural communities as a result 
of enforcing this rulemaking. The board also has determined 
that there is no anticipated economic cost to persons who are 
required to comply with the rulemaking as proposed. Therefore, 
no regulatory flexibility analysis is necessary. 

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION 

The board reviewed the proposed rulemaking in light of the 
regulatory analysis requirements of Texas Government Code 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code §2001.0225 because it does not 
meet the definition of a "major environmental rule" as defined in 
the Administrative Procedure Act. A "major environmental rule" 
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental 
exposure, a rule that may adversely affect in a material way the 
economy or a sector of the economy, productivity, competition, 
jobs, the environment, or the public health and safety of the 
state or a sector of the state. The intent of the rulemaking 
is to implement legislation and create a new flood financial 
assistance program. 

Even if the proposed rule were a major environmental rule, Texas 
Government Code, §2001.0225 still would not apply to this rule-
making because Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: (1) 
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of 
state law, unless the rule is specifically required by federal law; 
(3) exceed a requirement of a delegation agreement or contract 
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or 
(4) adopt a rule solely under the general powers of the agency 
instead of under a specific state law. This rulemaking does not 
meet any of these four applicability criteria because it: (1) does 
not exceed a standard set by any federal law; (2) does not ex-
ceed an express requirement of state law; (3) does not exceed 
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a requirement of a delegation agreement or contract between 
the state and an agency or representative of the federal gov-
ernment to implement a state and federal program; and (4) is 
not proposed solely under the general powers of the agency, 
but rather is proposed under the authority of Texas Water Code 
§§15.537 and 16.460. Therefore, this proposed rule does not 
fall under any of the applicability criteria in Texas Government 
Code, §2001.0225. 

The board invites public comment regarding this draft regulatory 
impact analysis determination. Written comments on the draft 
regulatory impact analysis determination may be submitted to 
the contact person at the address listed under the Submission 
of Comments section of this preamble. 

TAKINGS IMPACT ASSESSMENT 

The board evaluated this proposed rule and performed an anal-
ysis of whether it constitutes a taking under Texas Government 
Code, Chapter 2007. The specific purpose of this rule is to im-
plement legislation and create a new flood financing program. 
The proposed rule would substantially advance this stated pur-
pose by proposing new rules for flood financial assistance and 
guide applicants in the application process. 

The board's analysis indicates that Texas Government Code, 
Chapter 2007 does not apply to this proposed rule because this 
is an action that is reasonably taken to fulfill an obligation man-
dated by state law, which is exempt under Texas Government 
Code, §2007.003(b)(4). The board is the agency that provides fi-
nancial assistance for flood mitigation and flood control projects. 

Nevertheless, the board further evaluated the proposed rules 
and performed an assessment of whether it constitutes a taking 
under Texas Government Code, Chapter 2007. Promulgation 
and enforcement of the proposed rules would be neither a statu-
tory nor a constitutional taking of private real property. Specifi-
cally, the proposed regulations do not affect a landowner's rights 
in private real property because this rulemaking does not bur-
den nor restrict or limit the owner's right to property and reduce 
its value by 25% or more beyond that which would otherwise ex-
ist in the absence of the regulations. Therefore, the proposed 
rules do not constitute a taking under Texas Government Code, 
Chapter 2007. 

GOVERNMENT GROWTH IMPACT STATEMENT 

The board reviewed the proposed rulemaking in light of the gov-
ernment growth impact statement requirements of Texas Gov-
ernment Code §2001.0221 and has determined, for the first five 
years the proposed rules would be in effect, the proposed rules 
will not: (1) require an increase or decrease in fees paid to the 
agency; (2) create a new regulation; (3) expand, limit, or repeal 
an existing regulation; (4) increase or decrease the number of 
individuals subject to the rule's applicability; or (5) positively or 
adversely affect this state's economy. 

The board has reviewed the proposed rulemaking in light of the 
government growth impact statement requirements of Texas 
Government Code §2001.0221 and has determined, for the first 
five years the proposed rules would be in effect, the proposed 
rules will: (1) create or eliminate a government program; (2) 
require the creation of new employee positions or the elimina-
tion of existing employee positions; (3) require an increase or 
decrease in future legislative appropriations to the agency; and 
(6) expand, limit, or repeal an existing regulation. The board 

is required to implement a new financing program for flood 
projects as a result of legislation from the 86th Legislature. 

SUBMISSION OF COMMENTS 

Written comments on the proposed rulemaking may be submit-
ted by mail to Office of General Counsel, Texas Water Devel-
opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by 
email to rulescomments@twdb.texas.gov, or by fax to (512) 475-
2053. COMMENTS MUST INCLUDE REFERENCE TO CHAP-
TER 363 IN THE SUBJECT LINE. Comments will be accepted 
until 5:00 p.m. on January 13, 2020. 

SUBCHAPTER D. FLOOD CONTROL 
31 TAC §§363.401 - 363.404 

STATUTORY AUTHORITY 

The repeals are proposed under the authority of Texas Water 
Code §6.101, which provides the TWDB with the authority to 
adopt rules necessary to carry out the powers and duties in the 
Water Code and other laws of the State. 

§363.401. Scope of Subchapter. 
§363.402. Definitions of Terms. 
§363.403. Projects Eligible. 
§363.404. Flood Control. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904326 
Todd Chenoweth 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 463-7847 

SUBCHAPTER D. FLOOD FINANCIAL 
ASSISTANCE [FLOOD CONTROL] 
31 TAC §§363.401 - 363.408 

STATUTORY AUTHORITY 

This rulemaking is proposed under the authority of Texas Wa-
ter Code §6.101, which provides the TWDB with the authority to 
adopt rules necessary to carry out the powers and duties in the 
Water Code and other laws of the State, and also under the au-
thority of Texas Water Code §§15.537 and 16.460, which require 
that the TWDB adopt rules necessary to carry out the affected 
subchapters. 

Chapters 15 and 16 of the Texas Water Code are affected by this 
rulemaking. 

§363.401. Scope of Subchapter D. 
This subchapter shall govern the board's programs of flood financial 
assistance under the programs established by the Texas Water Code, 
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Chapter 15, Subchapter I and Texas Water Code, Chapter 16, Subchap-
ter L. Unless in conflict with the provisions in this subchapter, the pro-
visions of Subchapter A of this chapter (relating to General Provisions) 
shall apply to projects under this subchapter. 

§363.402. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Drainage--includes, but is not limited to, bridges, catch 
basins, channels, conduits, creeks, culverts, detention ponds, ditches, 
draws, flumes, pipes, pumps, sloughs, treatment works, and appurte-
nances to those items, whether natural or artificial, or using force or 
gravity, that are used to draw off surface water from land, carry the 
water away, collect, store, or treat the water, or divert the water into 
natural or artificial watercourses. 

(2) Eligible political subdivision--a district or authority 
created under Section 52, Article III, or Section 59, Article XVI, Texas 
Constitution, a district or river authority that is subject to Chapter 49 
of the Texas Water Code and participates in cooperative flood control 
planning, a municipality, or a county. 

(3) Flood control--structural mitigation or anything that di-
verts, redirects, impedes, or otherwise modifies the flow of water. 

(4) Flood mitigation--the implementation of actions, 
including both structural and nonstructural solutions, to reduce flood 
risk to protect against the loss of life and property. 

(5) Flood Intended Use Plan--a document prepared by the 
board which identifies the uses of the funds for flood projects. 

(6) Flood project--a drainage, flood mitigation, or flood 
control project, including: 

(A) planning and design activities; 

(B) work to obtain regulatory approval to provide non-
structural and structural flood mitigation and drainage; 

(C) construction of structural flood mitigation and 
drainage projects, including projects that use nature-based features to 
protect, mitigate, or reduce flood risk; 

(D) construction and implementation of nonstructural 
projects, including projects that use nature-based features to protect, 
mitigate, or reduce flood risk; 

(E) nonstructural or natural flood control strategies; and 

(F) a federally authorized project to deepen a ship chan-
nel affected by a flooding event. 

(7) Nonstructural flood mitigation--includes, but is not lim-
ited to, measures such as acquisition of floodplain land for use as public 
open space, acquisition and removal of buildings located in a flood-
plain, relocation of residents of buildings removed from a floodplain, 
flood warning systems, educational campaigns, and land use planning 
policies. 

(8) Metropolitan statistical area--an area so designated by 
the United States Office of Management and Budget. 

(9) Project Watershed--the area upstream and downstream 
substantially affected by the proposed flood project as documented in 
the project application and sealed by a Professional Engineer or Geo-
scientist. The Project Watershed shall be estimated using the best avail-
able data with analysis performed in accordance with sound engineer-
ing principles and practices. 

(10) Structural flood mitigation--includes, but is not lim-
ited to, measures such as construction of storm water retention basins, 
enlargement of stream channels, modification or reconstruction of 
bridges, coastal erosion control measures, or beach nourishment. 

§363.403. Prioritization System. 

(a) The board will establish deadlines for application submit-
tals. The executive administrator will provide the prioritization of those 
applications to the board for approval as soon thereafter as practica-
ble. To be considered for prioritization, an applicant must provide ad-
equate information to establish that the applicant qualifies for funding, 
to describe the project comprehensively, and to establish the cost of the 
project, as well as any other information requested by the executive ad-
ministrator. The executive administrator will develop and provide an 
abridged application to gather information necessary for prioritization. 
If an applicant submits an abridged application for prioritization pur-
poses, the applicant must submit a complete application to the board by 
the deadline established by the executive administrator, or the project 
will lose its priority ranking and the board may commit to other projects 
consistent with the prioritization. 

(b) For each application that the executive administrator has 
determined has adequate information and is administratively complete 
for prioritization purposes and prior to each board meeting at which 
applications may be considered for prioritization, the executive admin-
istrator shall: 

(1) prioritize the applications by the criteria identified in 
the Flood Intended Use Plan; and 

(2) provide to the board a prioritized list of all complete ap-
plications as recommended by the executive administrator, the amount 
of funds requested, and the priority of each application received. 

(c) The board will identify the amount of funds available for 
new applications by category, establish the structure of financing and 
the terms of any subsidy, and will consider applications in accordance 
with this title. The board reserves the right to limit the amount of fund-
ing available to an individual entity. 

§363.404. Use of Funds. 

The board may use the funds for financial assistance to eligible political 
subdivisions as follows: 

(1) to make a loan to an eligible political subdivision at or 
below market interest rates for a flood project; 

(2) to make a grant or loan at or below market interest rates 
to an eligible political subdivision for a flood project to serve an area 
outside of a metropolitan statistical area in order to ensure that the flood 
project is implemented; 

(3) to make a loan at or below market interest rates for plan-
ning and design costs, permitting costs, and other costs associated with 
state or federal regulatory activities with respect to a flood project; 

(4) to make a grant to an eligible political subdivision to 
provide matching funds to enable the eligible political subdivision to 
participate in a federal program for a flood project; 

(5) to make a grant to an eligible political subdivision for 
a flood project if the board determines that the eligible political subdi-
vision does not have the ability to repay a loan; 

(6) to meet matching requirements for projects funded par-
tially by federal money; and 

(7) to make a loan to an eligible political subdivision below 
market interest rates and under flexible repayment terms, including a 
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line of credit or loan obligation with early repayment terms, to provide 
financing for the local share of a federally authorized ship channel im-
provement project. 

§363.405. Terms of Financial Assistance. 

(a) Principal and interest payments on loans at or below market 
interest rates for planning and design costs, permitting costs, and other 
costs associated with state or federal regulatory activities with respect 
to a flood project may be deferred for not more than 10 years or until 
construction of the flood project is completed, whichever is earlier. 

(b) The board shall determine the amount and form of financial 
assistance and the amount and form of repayment. 

(c) The board shall determine the method of evidence of debt. 

(d) If the board determines non-performance on the terms of 
the grant, the board may require reimbursement of all or part of the 
funds provided by grant assistance or impose sanctions such as prohi-
bition of further board financial assistance. 

§363.406. Findings Required. 

On review and recommendation by the executive administrator, the 
board may approve an application only if the board finds: 

(1) the application and the assistance applied for meet re-
quirements of this subchapter and board rules; 

(2) the application demonstrates a sufficient level of coop-
eration among eligible political subdivisions and includes all of the el-
igible political subdivisions substantially affected by the flood project; 

(3) the taxes or other revenue, or both the taxes and other 
revenue, pledged by the applicant will be sufficient to meet all the obli-
gations assumed by the eligible political subdivision; and 

(4) other findings as required in the Flood Intended Use 
Plan. 

§363.407. Application Requirements. 

In addition to the general application requirements of Subchapter A of 
this chapter (relating to General Provisions), the following are required 
to be considered an administratively complete application: 

(1) if the project is a flood control project and there is more 
than one political subdivision located in a watershed, the applicant must 
submit a memorandum of understanding relating to management of 
the project watershed. The memorandum of understanding must be 
approved and signed by all governing bodies of political subdivisions 
located in the project watershed. The memorandum of understanding at 
a minimum, must contain a requirement that all political subdivisions 
in the project watershed agree to work cooperatively; 

(2) an affidavit attesting to the following: 

(A) that the applicant has acted cooperatively with other 
political subdivisions to address flood control needs in the area in which 
the eligible political subdivisions are located; 

(B) that all eligible political subdivisions substantially 
affected by the proposed flood project have participated in the process 
of developing the proposed flood project; 

(C) that the eligible political subdivisions, separately or 
in cooperation, have held public meetings to accept comment on pro-
posed flood projects from interested parties; and 

(D) that the technical requirements for the proposed 
flood project have been completed and compared against any other 
potential flood projects in the same area. This statement is not required 
for applications for assistance for planning and design costs, permit-

ting costs, and other costs associated with state or federal regulatory 
activities with respect to a flood project; 

(3) an analysis of whether the proposed flood project could 
use floodwater capture techniques for water supply purposes, including 
floodwater harvesting, detention or retention basins, or other methods 
of capturing storm flow or unappropriated flood flow; 

(4) a description of the Project Watershed sealed by a Pro-
fessional Engineer or Geoscientist. Revisions to the Project Watershed 
may be necessary with additional data, development of more refined 
modeling tools, refinement of design criteria, or other factors. The ap-
plicant must provide the executive administrator with updates of the 
description of the Project Watershed as it is modified. If a revision 
to the Project Watershed results in the inclusion of additional political 
subdivisions, the Applicant must provide the executive administrator 
with the additional memoranda of understanding; and 

(5) additional information as needed to allow the board to 
comply with its responsibility to act as a clearinghouse for information 
about flood planning and its reporting requirements. 

§363.408. Investment and Administration of Funds. 
The investment and administration of funds shall be managed in accor-
dance with the Board's investment policy, in accordance with State of 
Texas Comptroller guidelines, and the Public Funds Investment Act, 
Texas Government Code, Chapter 2257. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904327 
Todd Chenoweth 
General Counsel 
Texas Water Development Board 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 463-7847 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 9. PROPERTY TAX ADMINISTRA-
TION 
SUBCHAPTER F. LIMITATION ON 
APPRAISED VALUE ON CERTAIN QUALIFIED 
PROPERTIES 
34 TAC §§9.1051 - 9.1053, 9.1055, 9.1058 

The Comptroller of Public Accounts proposes amendments to 
§9.1051, concerning definitions, §9.1052, concerning forms, 
§9.1053, concerning entity requesting agreement to limit ap-
praised value, §9.1055, concerning comptroller application 
review and agreement to limit appraised value, and §9.1058, 
concerning miscellaneous provisions. 

The amendments to §9.1051 amend the definition of substantive 
document in paragraph (19) to clarify that employee names and 
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personal identifying information will not be treated as substan-
tive documents that will be required to be posted on the comp-
troller's website; and update the definitions of average weekly 
wage for manufacturing jobs in paragraph (21), average weekly 
wage for non-qualifying jobs in paragraph (22) and unemploy-
ment in paragraph (29) to remove references to webpage links 
that are no longer correct. 

The changes to §9.1052 only propose changes to Form 
50-296A, Application for Appraised Value Limitation on Qualified 
Property and Form 50-826, Texas Economic Development 
Act Agreement and otherwise do not change the rule itself. 
Copies of the proposed Form 50-296A and Form 50-826 
are available on the comptroller's website at https://comptrol-
ler.texas.gov/economy/local/ch313/forms.php. The revised 
Form 50-296A clarifies that only non-confidential application 
materials will be published on the comptroller website, requests 
additional information about the identity of the parent company 
and reporting entity for Texas franchise tax purposes, requests 
the applicant to identify the estimated beginning date of the 
limitation period under Tax Code, §313.027(a-1)(2), and identify 
all other state and local incentives applicable to the project. The 
revised Form 50-826 amends the definition of Force Majeure, 
changes Article VII, Annual Limitation of Payments by Applicant, 
to permit the district and applicant to negotiate the applicable 
terms, updates the reference to Exhibit 4 in the agreement for 
the description of the applicant's Qualified Property, amends 
Section 8.5.A to extend from 48 hours to 96 hours the time 
required for written notice by the school district to inspect the 
applicant's Qualified Property and amends Section 10.12 to 
require the applicant to provide notice to the comptroller's office 
of any actual or anticipated change in ownership of the applicant 
and of any legal or administrative investigations or proceedings 
initiated against the Applicant related to the project. 

The amendments to §9.1053 update subsection (a)(1)(A) and 
(2)(B)(i) to remove the reference to Schedule D in the application 
because Schedule D no longer exists; amend subsection (f)(2) 
to change the deadline to provide the proposed agreement to the 
school district and comptroller from 20 days to 30 days prior to 
the meeting at which the governing body of the school district is 
scheduled to consider the application; and add subsection (f)(9) 
to require applicants to provide the comptroller with estimates 
of the gross tax benefit that would result from the limitation on 
appraised value on the qualified property within 30 days after 
filing a completed application with the school district to assist 
the comptroller in evaluating the applications. 

The amendment to §9.1055 amends subsection (e) to extend 
from 10 business days to 20 business days the time the comp-
troller has to review a proposed 313 agreement and provide 
written notification to the school district after completing its re-
view. The amendment also rewords subsection (e)(2) to en-
hance readability. 

The amendment to §9.1058 amends subsection (f) to clarify that 
all agreements in a series under Tax Code, §313.027(h) must be 
submitted concurrently at application and the application must 
clearly state the agreement will be part of a series and set forth 
the other agreements that are intended to be included as part of 
the series of agreements. 

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposal is in effect, the rule: will 
not create or eliminate a government program; will not require 
the creation or elimination of employee positions; will not require 

an increase or decrease in future legislative appropriations to the 
agency; will not require an increase or decrease in fees paid to 
the agency; will not increase or decrease the number of individ-
uals subject to the rules' applicability; and will not positively or 
adversely affect this state's economy. 

Mr. Currah also has determined that the proposed amendment 
would have no significant fiscal impact on the state government, 
units of local government, or individuals. The proposed amend-
ment would benefit the public by improving the administration 
of local property valuation and taxation. There would be no 
anticipated significant economic cost to the public. The pro-
posed amendment would have no significant fiscal impact on 
small businesses or rural communities. 

Comments on the amendments may be submitted to John 
Villarreal, Manager, Data Analysis and Transparency Division, 
Comptroller of Public Accounts, at P.O. Box 13528, Austin, 
Texas 78711. Comments must be received no later than 30 
days from the date of publication of the proposal in the Texas 
Register. 

The amendments are proposed under Tax Code, §313.031, 
which authorizes the comptroller to adopt rules necessary for 
the implementation and administration of Tax Code, Chapter 
313. 

The amendments implement Tax Code, Chapter 313. 

§9.1051. Definitions. 
The following phrases, words and terms, when used in this subchapter 
shall have the following meanings, unless the context clearly indicates 
otherwise. Words defined in Tax Code, Chapter 313 and not defined in 
this subchapter shall have the meanings provided by Tax Code, Chapter 
313. 

(1) Agreement--The written agreement between the gov-
erning body of a school district and the approved applicant on the form 
adopted by reference in §9.1052 of this title (relating to Forms) to im-
plement a limitation on the appraised value for school district mainte-
nance and operations ad valorem property tax purposes on an entity's 
qualified property, required by Tax Code, §313.027(d). 

(2) Applicant--An entity that has applied for a limitation 
on appraised value for school district maintenance and operations ad 
valorem property tax purposes on the entity's property as provided by 
Tax Code, Chapter 313. 

(3) Application--An application for limitation of appraised 
value limitation for school district maintenance and operations ad val-
orem property tax purposes on an entity's qualified property on the form 
adopted by reference in §9.1052 of this title, the schedules attached 
thereto, and the documentation submitted by an entity for the purpose 
of obtaining an agreement for a limitation on appraised value from a 
school district. 

(4) Application amendment--Information submitted by an 
applicant intended to be considered as part of or in support of the appli-
cation that amends by replacing information that was previously sub-
mitted by applicant. 

(5) Application supplement--Information submitted by an 
applicant intended to be considered as part of or in support of the ap-
plication that has not been previously submitted. 

(6) Approved applicant--An applicant whose application 
has been approved by a school district for a limitation on appraised 
value agreement according to the provisions of Tax Code, Chapter 313, 
including any assignees of that applicant. 
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(7) Application review start date--The later date of either 
the date on which the school district issues its written notice that an 
applicant has submitted a completed application or the date on which 
the comptroller issues its written notice that an applicant has submitted 
a completed application. 

(8) Appraisal district--The county appraisal district that 
would appraise the property which is the subject of an application. 

(9) Appraised value--The value of property as defined by 
Tax Code, §1.04(8). 

(10) Completed application--An application in the form 
and number and containing all the information required pursuant 
to §9.1053 of this title (relating to Entity Requesting Agreement 
to Limit Appraised Value) that has been determined by the school 
district and the comptroller to include all minimum requirements for 
consideration. 

(11) Comptroller--The Texas Comptroller of Public Ac-
counts or the designated representative of the Texas Comptroller of 
Public Accounts acting on behalf of the comptroller. 

(12) Entity--Any entity upon which a tax is imposed by Tax 
Code, §171.001 including a combined group as defined by Tax Code, 
§171.0001(7) or members of a combined group, provided however, an 
entity as defined herein does not include a sole proprietorship, partner-
ship or limited liability partnership. 

(13) Data Analysis and Transparency Division or DAT--
The Data Analysis and Transparency Division of the comptroller's of-
fice, or the division of the comptroller's office responsible for the ad-
ministration of Tax Code, Chapter 313, acting through the designated 
division director or a representative thereof. 

(14) Non-qualifying job--A permanent position of employ-
ment to perform work: 

(A) that includes at a minimum the following require-
ments: 

(i) that is based on the qualified property; 

(ii) that is in direct support of activity identified in 
Tax Code, §313.024(b); 

(iii) for at least 1,600 hours a year; 

(iv) over which the applicant has significant degree 
of control of: 

(I) the creation of the job; 

(II) the job description; 

(III) the job characteristics or performance of the 
job through either a business, contractual or vendor relationship; and 

(B) is not a qualifying job as that term is defined in Tax 
Code, §313.021(3) and these rules. 

(15) Qualified investment--Property that meets the require-
ments of Tax Code, §313.021(1). 

(16) Qualified property--Land, new building, or new im-
provement erected or affixed to the land after the application review 
start date, or eligible tangible personal property first placed in service 
after the application review start date that: 

(A) meets the requirements of Tax Code, §313.021(2), 
and that is used either as an integral part, or as a necessary auxiliary 
part, in manufacturing, research and development, a clean coal project, 
an advanced clean energy project, renewable energy electric genera-
tion, electric power generation using integrated gasification combined 

cycle technology, nuclear electric power generation, a Texas Priority 
Project, or a computer center; 

(B) is clearly distinguished from any existing property 
and clearly distinguished from any proposed property that is not a new 
improvement; 

(C) is separate from, and not a component of, any ex-
isting property; 

(D) if buildings or improvements, did not exist before 
the application review start date or if tangible personal property, was 
first placed in service after the application review start date; 

(E) is not used to renovate, refurbish, upgrade, main-
tain, modify, improve, or functionally replace existing buildings or ex-
isting improvements; 

(F) does not replace or modify existing buildings other 
than expansion of an existing building; and 

(G) is not used solely for the transportation of product 
prior to the commencement, or subsequent to the completion, of an ap-
plicable qualifying activity described in subparagraph (A) of this para-
graph. 

(17) School district--A school district that has received an 
application for a limitation on appraised value pursuant to Tax Code, 
Chapter 313 or the designated representative of the school district act-
ing on behalf of the school district. 

(18) SOAH--State Office of Administrative Hearings. 

(19) Substantive document--A document or other informa-
tion or data in electronic media determined by the comptroller to sub-
stantially involve or include information or data significant to an appli-
cation, the evaluation or consideration of an application, or the agree-
ment or implementation of an agreement for limitation of appraised 
value pursuant to Tax Code, Chapter 313. The term includes, but is not 
limited to, any application requesting a limitation on appraised value 
and any amendments or supplements, any economic impact evalua-
tion made in connection with an application, any agreement between 
applicant and the school district and any subsequent amendments or 
assignments, any school district written finding or report filed with the 
comptroller as required under this subchapter, and any completed An-
nual Eligibility Report (Form 50-772A) submitted to the comptroller. 
The term shall not include any employee names or other personal iden-
tifying information that is submitted to the comptroller. Positions can 
be described by job type, category, or general title. 

(20) Agreement holder--An entity that has executed an 
agreement with a school district. 

(21) Average weekly wage for manufacturing jobs--Either 
the average weekly wage: 

(A) for all jobs primarily engaged in activities de-
scribed in Sectors 31 - 33 of the 2007 North American Industry 
Classification System in a county as identified by the Texas Work-
force Commission's Quarterly Employment and Wages (QCEW) 
webpage available on the Texas Workforce Commission' s website 
[at http://www.tracer2.com/cgi/dataanalysis/AreaSelection.asp?table-
Name=Industry]; or 

(B) for all manufacturing jobs or if the information for 
subparagraph (A) of this paragraph is not available, as determined by 
data published annually by the Texas Workforce Commission for the 
purposes of Tax Code, Chapter 313 for each Council of Government 
Region, based on Bureau of Labor Statistics, Texas Occupational 
Employment and Wages (OES) data, as it is posted on the Texas 
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Workforce Commission' s website [at http://www.tracer2.com/ad-
min/uploadedPublications/COGWages.pdf]. 

(22) Average weekly wage for non-qualifying jobs--The 
average weekly wage as identified by the Texas Workforce Com-
mission Quarterly Employment and Wages (QCEW) average weekly 
wages for all private industries for the most recent four quarterly peri-
ods for which data is available at the time that an application is deemed 
complete, as it is posted on the Texas Workforce Commission's website 
[at http://www.tracer2.com/cgi/dataanalysis/AreaSelection.asp?table-
Name=Industry]. 

(23) First placed in service--The first use of the property by 
the agreement holder. 

(24) New improvement--A building, structure, or fixture 
that, after the application review start date: 

(A) is a discrete unit of property erected on or affixed 
to land eligible to be qualified property; and 

(B) is not erected or affixed as part of maintenance, ren-
ovation, refurbishment, improvement, modification, or upgrade of ex-
isting property, nor is newly added or proposed to be added property 
functionally replacing existing property, provided however that a pro-
posed improvement may be considered a new improvement if it is an 
addition to an existing building that will contain new tangible personal 
property that did not exist before the application review start date. 

(25) Per capita income--Per capita money income in the 
past 12 months as determined by the United States Census Bureau and 
reported at its website http://www.census.gov. 

(26) Strategic investment area--An area that is: 

(A) a county within this state with unemployment 
above the state average and per capita income below the state average; 

(B) an area within this state that is a federally desig-
nated urban enterprise community or an urban enhanced enterprise 
community; or 

(C) a defense economic readjustment zone designated 
under Government Code, Chapter 2310. 

(27) Texas Economic Development Act Agreement--The 
form, adopted by reference in §9.1052 of this title, which provides a 
template for the terms of an agreement to implement a limitation on 
appraised value on property within a school district and that has the 
title Agreement For Limitation On Appraised Value Of Property For 
School District Maintenance And Operations Taxes. 

(28) Texas Priority Project--A project on which the appli-
cant commits to place in service qualified investment of more than $1 
billion during the qualifying time period, based on the comptroller re-
view of the application submitted by the school district. 

(29) Unemployment--The most recent calendar year 
unemployment rate, not seasonally adjusted, as determined by the 
Labor Market & Career Information Department (LMCI) of the 
Texas Workforce Commission and reported on [at] its website [ 
http://www.tracer2.com/cgi/dataanalysis/AreaSelection.asp?table-
Name=Labforce]. 

(30) Qualifying job--A permanent position of employment 
that includes at a minimum the following requirements: 

(A) provides work for at least 1600 hours a year; 

(B) is in direct support of activity identified in Tax 
Code, §313.024(b); 

(C) is based on the qualified property; 

(D) is a job over which the applicant has significant de-
gree of control of: 

(i) the creation of the job; 

(ii) the job description; 

(iii) the job characteristics or performance of the job 
through either a business, contractual or vendor relationship; 

(E) is covered by a group health benefit plan for which 
the applicant offers to pay at least 80% of the premiums or other 
charges assessed for employee-only coverage under the plan, regard-
less of whether an employee may voluntarily waive the coverage; 

(F) pays at least 110% of the county average weekly 
wage for manufacturing jobs in the county where the job is located; 

(G) that has not been transferred from another part of 
the state; and 

(H) that has not been created to replace a previous em-
ployee. 

§9.1052. Forms. 

(a) The comptroller adopts by reference the following forms: 

(1) Application for Appraised Value Limitation on Quali-
fied Property (Form 50-296A); 

(2) Annual Eligibility Report (Form 50-772A); 

(3) Biennial Progress Report for Texas Economic Devel-
opment Act; Three-Digit Tax Code, Chapter 313 Projects (Three-Digit 
Form 50-773A); 

(4) Biennial Progress Report for Texas Economic Devel-
opment Act: Four-Digit Tax Code, Chapter 313 Projects (Four-Digit 
Form 50-773B); 

(5) Job Creation Compliance Report (Form 50-825); 

(6) Texas Economic Development Act Agreement (Form 
50-826); 

(7) Three-Digit Biennial School District Cost Data Request 
(CDR) (Three-Digit Form 50-827A); and 

(8) Four-Digit Biennial School District Cost Data Request 
(CDR) (Four-Digit Form 50-827B). 

(b) Copies of the forms are available for inspection at the 
office of the Texas Register or may be obtained from the Comptroller 
of Public Accounts, P.O. Box 13528, Austin, Texas 78711-3528. The 
forms may be viewed or downloaded from the comptroller's website, at 
https://www.comptroller.texas.gov/economy/local/ch313/forms.php. 
Copies may also be requested by calling our toll-free number, (800) 
531-5441, extension 34679. 

(c) In special circumstances, a school district may obtain prior 
approval in writing from the comptroller to use an application or agree-
ment form that requires additional information, or sets out the required 
information in different language or sequence than that which this sec-
tion requires. 

(d) The comptroller may periodically update the dates, form 
version numbers, and/or years in the appropriately marked sections of 
the forms described in subsection (a) of this section. 

§9.1053. Entity Requesting Agreement to Limit Appraised Value. 

(a) Initial application contents. To request a limitation on ap-
praised value for school district maintenance and operations ad valorem 
tax purposes pursuant to Tax Code, Chapter 313, an applicant shall file 
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a completed application with the school district in which the qualified 
property will be located. 

(1) A completed application shall consist of, at a minimum, 
the following items: 

(A) the comptroller's current application form and 
Schedules A1, A2, B[,] and C [and D] attached to the application form 
with all information boxes filled in with the information on which 
applicant intends to rely including but not limited to: 

(i) a specific and detailed description of the pro-
posed qualified property to which the appraised value limitation 
will apply sufficient to clearly distinguish the subject property from 
property to which the limitation does not apply and to establish that 
the property meets the criteria of qualified property pursuant to these 
rules and Tax Code, §313.021(2); 

(ii) a specific and detailed description of the invest-
ment described in Tax Code, §313.021(1) that is proposed to be made in 
the property subject to the appraised value limitation and sound, good 
faith estimates of the dollar value of intended investment sufficient to 
establish that the investment meets minimum criteria for qualified in-
vestment pursuant to Tax Code, §313.023 or §313.053 if applicable, 
during the proposed qualifying time period; 

(iii) if the land upon which the qualified property 
will be located contains existing improvements or tangible personal 
property, a specific and detailed description of the tangible personal 
property, buildings, or permanent, non-removable building compo-
nents (including any affixed to or incorporated into real property) 
on the land that is sufficient to distinguish existing property from 
the proposed new improvements and any proposed property that is 
not new improvements which may include maps, surveys, appraisal 
district values and parcel numbers, inventory lists, property lists, 
model and serial numbers of existing property, or other information of 
sufficient detail and description to locate all existing property within 
the boundaries of the real property which is subject to the agreement; 
provided however, that the date of appraisal shall be within 15 days of 
the date the application is received by the school district; 

(iv) the total number of any jobs related to construc-
tion or operation of the facility that the applicant chooses to disclose 
for the purpose of calculating the economic impact of the project; 

(v) the total number of qualifying jobs the applicant 
commits to create and maintain during the full term of the agreement 
and a schedule which identifies the number of qualifying jobs created 
and maintained in each year of the agreement; 

(vi) the wages, salaries, and benefits applicant com-
mits to provide for each qualifying job; 

(vii) the total number of non-qualifying jobs the ap-
plicant estimates it will create and maintain during the full term of the 
agreement and a schedule which identifies the number of non-qualify-
ing jobs created and maintained in each year of the agreement; 

(viii) the average wages the applicant estimates it 
will provide for non-qualifying jobs; 

(ix) a statement: 

(I) that for the purposes of this statement, "pay-
ments to the school district" include any and all payments or transfers 
of things of value made to the school district or to any person or per-
sons in any form if such payment or transfer of thing of value being 
provided is in recognition of, anticipation of, or consideration for the 
agreement for limitation on appraised value; and 

(II) as to whether: 

(-a-) the amount of any and all payments or 
transfers made to the school district may result in payments that are or 
are not in compliance with Tax Code, §313.027(i); or 

(-b-) as to whether the method for determin-
ing the amount may result in payments to the school district that are or 
are not in compliance with Tax Code, §313.027(i); and 

(x) a description of the real property on which the 
intended investment will be made, identified additionally by the county 
appraisal district parcel number; 

(B) such other written documents containing informa-
tion on which applicant relies to qualify for and obtain a limitation on 
appraised value pursuant to Tax Code, Chapter 313; 

(C) such other written documents containing informa-
tion reasonably requested by either the school district or the comptrol-
ler which shall be provided within 20 days of the date of the request, 
provided however the applicant may request up to 10 additional days 
to provide the requested information; 

(D) information identifying the applicant, and if ap-
plicant is a combined group, identifying each such combined group's 
members that intend to own a direct interest in the property subject to 
the proposed agreement, by: 

(i) official name, street address, city, county, state 
and mailing address, if different from the street address, of the official 
place of business of the applicant and, if the applicant is a combined 
group, of each such combined group's members that intend to own a 
direct interest in the property subject to the proposed agreement; 

(ii) designation of an authorized representative for 
the applicant and, if the applicant is a combined group, for each such 
combined group's members that intend to own a direct interest in the 
property subject to the proposed agreement; and 

(iii) for each authorized representative, and if the ap-
plicant is a combined group for each such combined group's members 
that intend to own a direct interest in the property subject to the pro-
posed agreement, provide telephone number, email address, street ad-
dress, city, county, state, and mailing address if different from the street 
address; 

(E) the signature of applicant's authorized representa-
tive(s) by which applicant confirms and attests to the truth and accuracy 
of the information submitted in the application to the best knowledge 
and belief of applicant and its representative(s); 

(F) the total application fee required by the school dis-
trict with which the application will be filed; 

(G) a statement as to whether or not the project is an ex-
pansion of an existing operation on the land which will become quali-
fied property, and if so, a description of the nature of the existing oper-
ation, and the nature of the expansion, including an explanation of how 
the expansion affects or interacts with current operations; 

(H) a statement specifying the beginning date of the 
limitation period, which must be January 1 of the first tax year that 
begins after one of the following: 

(i) the date of the completed application; 

(ii) the date of the end of the qualifying time period, 
provided however that such date will begin no later than the beginning 
of the limitation period; or 

(iii) the date commercial operations are to begin at 
the site of the project; 
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(I) a statement regarding the location and nature of 
other facilities that the applicant operates in the state, and a detailed 
description of any such facilities that will provide inputs to or use 
outputs from the project that is the subject of the application; 

(J) a detailed description of any state and local incen-
tives for which the applicant intends to apply; and 

(K) any information that the applicant requests the 
comptroller to consider in making the determination under Tax Code, 
§313.026(c)(2) that the limitation on appraised value is a determining 
factor in the applicant's decision to invest capital and construct the 
project in the state, which may include: 

(i) other locations not in Texas that the applicant 
considered or is considering for the project; 

(ii) capital investment and return on investment in-
formation in comparison with other alternative investment opportuni-
ties; or 

(iii) information related to the applicant's inputs, 
transportation and markets. 

(2) The completed application contents shall be provided 
in the following formats: 

(A) one original hard copy of the completed application 
in a three ring binder with tabs separating each section of the documents 
submitted; and 

(B) an electronically digitized copy, formatted in 
searchable pdf format or other format acceptable to the comptroller, 
certified by the applicant as containing the identical information, 
maps, and schedules as the original hard copy. The digitized copy 
shall include: 

(i) schedules A1, A2, B[,] and C[, and D] in Mi-
crosoft Excel format; and 

(ii) high-resolution maps and graphics (300 dpi or 
higher). 

(3) The application shall be submitted in any manner ac-
ceptable to the comptroller. 

(b) Optional application requests. An applicant may include 
in an application: 

(1) a request that the school district waive the requirement 
of Tax Code, §313.021(2)(A)(iv)(b) or §313.051(b), whichever is ap-
plicable, to create new jobs. In order for a completed application to 
include a job waiver request, applicant shall submit: 

(A) a specific request to waive the job requirement of 
the applicable Tax Code section included with the application that in-
cludes all the minimum requirements set forth in subsection (a) of this 
section; and 

(B) separated and clearly marked within the applica-
tion materials, documentation on which applicant intends to rely that 
demonstrates that the applicable jobs creation requirement of the appli-
cable Tax Code section exceeds the industry standard for the number 
of employees reasonably necessary for the operation of the facility of 
applicant that is described in the application; or 

(2) a request to begin the qualifying time period on a date 
that is after the date that the application is approved. In order for a com-
pleted application to include a qualifying time period deferral request, 
applicant shall submit: 

(A) specific information identifying the requested qual-
ifying time period within an application that includes all the minimum 
requirements set forth in subsection (a) of this section; and 

(B) all relevant economic information that is related to 
the impact of the investment during the proposed qualifying time pe-
riod, the proposed limitation period, and a period of time after the lim-
itation period considered appropriate by the comptroller. 

(c) Application changes. At the request of the school district 
or the comptroller, or with the prior approval of the school district and 
the comptroller, applicant may submit an application amendment or 
application supplement at any time after the submission of the initial 
application. In order to be considered as part of the application, the 
application amendment or supplement shall: 

(1) be submitted in the same form or schedule and manner 
as the information was initially submitted or should have been initially 
submitted; 

(2) include a date for the submission and a sequential num-
ber identifying the number of submissions made by applicant; 

(3) have the signature of the authorized representative(s) 
by which applicant confirms and attests to the truth and accuracy of the 
information submitted in the application amendment or supplement, 
as applicable, to the best knowledge and belief of applicant and its 
representative(s); and 

(4) be submitted before the 120th day after the application 
was accepted by the school district or within another time period as 
provided in writing by the comptroller. 

(d) Authorized representative(s). The person(s) identified in 
the application as applicant's authorized representative(s) shall serve 
as the person(s) to whom all correspondence and notifications from the 
school district and comptroller shall be sent. Notwithstanding subsec-
tion (c) of this section, applicant may change its authorized represen-
tative(s) if applicant submits to the school district and the comptroller 
a letter that provides the name of the new authorized representative(s), 
street and mailing address, telephone number, and official title, if any. 

(e) Information confidentiality. At the time that applicant 
submits its application, application amendment, or application supple-
ment, applicant may request that all or parts of such document not be 
posted on the internet and not otherwise be publicly released. In order 
to make such request, applicant shall: 

(1) submit a written request that: 

(A) specifically lists each document or portion of doc-
ument and each entry in any form prescribed by the comptroller that 
applicant contends is confidential; and 

(B) identifies specific detailed reasons stating why ap-
plicant believes each item listed should be considered confidential and 
identifies any relevant legal authority in support of the request; 

(2) segregate the documents which are subject to the re-
quest from the other documents submitted with the application, appli-
cation amendment, or application supplement that are not subject to the 
request; and 

(3) adequately designate the documents subject to the re-
quest as "confidential." 

(f) Continued eligibility for value limitation. In order to obtain 
and continue to receive a limitation on appraised value pursuant to Tax 
Code, Chapter 313, an applicant shall: 

(1) have a completed application approved by the govern-
ing body of the school district in compliance with §9.1054(f) of this 
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title (relating to School District Application Review and Agreement to 
Limit Appraised Value); 

(2) at least 30 [20] days prior to the meeting at which the 
governing body of the school district is scheduled to consider the ap-
plication, provide to the school district and the comptroller a Texas 
Economic Development Act Agreement, as specified in §9.1052(a)(6) 
of this title, with terms acceptable to the applicant; 

(3) if the applicant includes a combined group or members 
of the combined group, have the agreement executed by the authorized 
representative of each member of the combined group that owns a di-
rect interest in property subject to the proposed agreement by which 
such members are jointly and severally liable for the performance of 
the stipulations, provisions, terms, and conditions of the agreement; 

(4) comply with all stipulations, provisions, terms, and 
conditions of the agreement for a limitation on appraised value exe-
cuted with the school district, this subchapter, and Tax Code, Chapter 
313; 

(5) be and remain in good standing under the laws of this 
state and maintain legal status as an entity, as defined in this subchapter; 

(6) owe no delinquent taxes to the state; 

(7) maintain eligibility for limitation on appraised value 
pursuant to Tax Code, Chapter 313; and 

(8) provide to the school district, the comptroller, and the 
appraisal district any change to information provided in the application, 
including but not limited to: 

(A) changes of the authorized representative(s); 

(B) changes to the location and contact information for 
the approved applicant including all members of the combined group 
participating in the limitation agreement; 

(C) copies of any valid assignments of the agreement 
and contact information for authorized representative(s) of any as-
signees. 

(9) Within 30 days after filing a completed application with 
the school district, the applicant must provide the comptroller with es-
timates of the gross tax benefit resulting from the requested limitation 
on appraised value for school district maintenance and operations ad 
valorem tax and future revenues from the qualified property. 

§9.1055. Comptroller Application Review and Agreement to Limit 
Appraised Value. 

(a) Documents submitted to comptroller. Within 15 days of re-
ceiving or creating a substantive document, the comptroller shall post 
such document on the comptroller's Internet website, provided how-
ever, the comptroller shall not post any documents determined to be 
confidential in accordance with Tax Code, §313.028 and this section. 

(1) The comptroller shall deem information as confidential 
only if the document: 

(A) at the time that it is received by the comptroller, the 
party requesting confidentiality: 

(i) has segregated the information for which confi-
dentiality is being requested from the other information submitted to 
the comptroller and clearly and conspicuously labeled it confidential 
information; 

(ii) provides a written list specifically identifying 
each document, portion of document, or entry in the form prescribed 
by the comptroller that applicant contends is confidential; and 

(iii) provides in writing specific reasons, including 
any relevant legal authority, stating why the material is believed to be 
confidential; and 

(B) the comptroller determines that the information for 
which confidentiality is sought describes: 

(i) specific processes or business activities to be con-
ducted by the applicant; or 

(ii) specific tangible personal property to be located 
on real property covered by the application. 

(2) Substantive documents deemed confidential will not be 
posted on the internet and will otherwise be withheld from public re-
lease unless and until the governing body of the school district acts on 
the application or the comptroller is directed to release the documents 
by a ruling from the Attorney General. 

(3) All applications and parts of applications which are not 
segregated and marked as confidential as required under this section 
shall be considered substantive documents and shall be posted on the 
internet. 

(4) When the governing body of the school district agrees 
to consider the application, information in the custody of a school dis-
trict or the comptroller in connection with the application, including 
information related to the economic impact of a project or the essential 
elements of eligibility pursuant to Tax Code, Chapter 313, such as the 
nature and amount of the projected investment, employment, wages, 
and benefits, shall not be considered confidential business information. 

(5) Any documents submitted in an electronic format (in-
cluding searchable pdfs) to the comptroller must comply with the ac-
cessibility standards and specifications described in the 1 TAC Chap-
ters 206 and 213. 

(b) Application review. Upon receiving an application and ac-
companying documentation, the comptroller shall review the applica-
tion to determine if it is complete. 

(1) If the comptroller determines that the application was 
not submitted in compliance with or does not have documents or infor-
mation required pursuant to §9.1053(a) and if applicable (b), of this title 
(relating to Entity Requesting Agreement to Limit Appraised Value), 
or does not provide all necessary information the comptroller deter-
mines is necessary to make the determinations required by Tax Code, 
§313.026, and subsection (d) of this section, the comptroller shall pro-
vide written notice to the school district, with a copy to applicant, iden-
tifying the information that is required or necessary to complete the ap-
plication. 

(A) Supplemental application information, amended 
application information, and additional information requested by the 
comptroller shall be promptly forwarded to the comptroller within 20 
days of the date of the request. 

(B) On request of the school district or applicant, the 
comptroller may extend the deadline for providing additional informa-
tion for a period of not more than 10 working days. 

(C) Additional information concerning investment, 
property value, property description, employment, and the qualifying 
time period that is not provided to the comptroller in a timely manner 
may or may not be used by the comptroller in making the determina-
tions required by Tax Code, §313.026 or this section. 

(2) Until the comptroller receives such information as is re-
quired and necessary to be submitted by applicant, the comptroller may 
discontinue further action on the application. The comptroller shall dis-
continue consideration of an application that remains incomplete for 
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more than 180 days after the date the comptroller first received the ap-
plication plus the number of days of any extension, notice of which 
has been provided to the comptroller pursuant to §9.1054(d) of this ti-
tle (relating to School District Application Review and Agreement to 
Limit Appraised Value). 

(3) When the comptroller determines that the documenta-
tion submitted in support of an application meets the requirements for 
an application pursuant to §9.1053(a) and if applicable (b), of this title, 
and the comptroller has received from the school district a request to 
provide an economic impact evaluation and all necessary documents 
for an appropriate evaluation of the requested appraised value limita-
tion from the applicant and the school district, the comptroller shall 
provide: 

(A) written notice to the school district and applicant 
that applicant has submitted a completed application; and 

(B) a copy of the completed application to the Texas 
Education Agency. 

(c) Action on completed application. After issuing a notice of 
a completed application, and after receipt of the information from the 
school district required by §9.1054(c)(2) of this title, the comptroller 
shall determine whether the property meets the requirements of Tax 
Code, §313.024 for eligibility for a limitation on appraised value pur-
suant to the provisions of Tax Code, Chapter 313, Subchapter B or C, 
whichever is applicable. 

(1) If the comptroller determines that the property is not 
eligible for a limitation on appraised value, the comptroller shall: 

(A) notify the governing body of the school district and 
applicant of the comptroller's determination by certified mail return re-
ceipt requested; and 

(B) discontinue consideration of the application. 

(2) If an applicant disagrees with a denial of eligibility for 
limitation of appraised value under Tax Code, §313.024, applicant may 
appeal the eligibility determination pursuant to the procedures set forth 
in Tax Code, Chapter 313 and in §9.1056 of this title (relating to Eligi-
bility Determination Appeal). If an appeal under §9.1056 of this title, 
results in a determination that the project is eligible, the comptroller 
shall re-commence review of the application. 

(d) Action on an eligible completed application. After deter-
mining that property identified in an application is eligible for limita-
tion for appraised value and upon receiving a request from the school 
district to prepare an economic impact analysis, the comptroller shall: 

(1) review any information available to the comptroller in-
cluding: 

(A) the application; 

(B) public documents or statements by the applicant 
concerning business operations or site location issues or in which the 
applicant is a subject; 

(C) statements by officials of the applicant, public doc-
uments or statements by governmental or industry officials concerning 
business operations or site location issues; 

(D) existing investment and operations at or near the 
site or in the state that may impact the proposed project; 

(E) announced real estate transactions, utility records, 
permit requests, industry publications or other sources that may provide 
information helpful in making the determination; and 

(F) market information, raw materials or other produc-
tion inputs, availability, existing facility locations, committed incen-
tives, infrastructure issues, utility issues, location of buyers, nature of 
market, supply chains, other known sites under consideration, or any 
other information; 

(2) prepare an economic impact analysis on the investment 
proposed by the application as required by Tax Code, §313.025 which 
may include: 

(A) estimates of the maintenance and operations taxes 
for the 25 year period after the beginning of the limitation period; 

(B) estimated tax revenue to the state generated by ex-
penditures by the project, including wages, construction and opera-
tional expenditures, or other expenditures; and 

(C) tax impacts, positive or negative, to the state based 
on indirect effects of the project, as estimated by the agency and using 
publicly available economic modeling systems; 

(3) make the following determinations whether: 

(A) it is reasonable to conclude from all the information 
available that the application is true and correct; 

(B) the applicant is eligible for the limitation on the ap-
praised value of the applicant's qualified property; 

(C) the project proposed by the applicant is reasonably 
likely to generate tax revenue in an amount sufficient to offset the 
school district maintenance and operations ad valorem tax revenue lost 
as a result of the agreement before the 25th anniversary of the begin-
ning of the limitation period; and 

(D) the limitation on appraised value is a determining 
factor in the applicant's decision to invest capital and construct the 
project in this state; 

(4) not later than 90 days after written notice that the school 
district and the comptroller have determined that applicant has submit-
ted a completed application that is eligible for a limitation of appraised 
value under Tax Code, §313.025(b), provide to the school district: 

(A) an economic impact evaluation as required pur-
suant to Tax Code, §313.025(b); 

(B) the comptroller's conclusion for each made pur-
suant to paragraph (3) of this subsection; and 

(C) one of the three following: 

(i) a comptroller certificate for a limitation; 

(ii) a comptroller certificate for a limitation, subject 
to: 

(I) conditions identified in the comptroller cer-
tificate for a limitation being completed prior to execution of the agree-
ment; or 

(II) the agreement including additional provi-
sions as identified in the comptroller certificate for a limitation; or 

(iii) a written explanation of the comptroller's deci-
sion not to issue a certificate. 

(e) Action after agreement review. No later than 20 [10] busi-
ness days after receiving an agreement for limitation on appraised value 
acceptable to an applicant, the comptroller: 

(1) shall review the agreement for: 

(A) compliance with Tax Code, Chapter 313, and this 
subchapter; and 
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(B) consistency with the application submitted to the 
comptroller and as amended or supplemented; 

(2) may amend or withdraw the comptroller certificate for 
a limitation if the comptroller determines that the agreement as submit-
ted by the applicant does not comply with Tax Code, Chapter 313 or 
this subchapter or that the agreement contains provisions that are not 
consistent with or represents information significantly different from 
that presented in the application as submitted to the comptroller[, may 
amend or withdraw the comptroller certificate for a limitation]; and 

(3) provide written notification to the school district of the 
actions taken under this subsection. 

(f) Application changes after the notice of completed applica-
tion. If the comptroller receives an amended application or a supple-
mental application by an applicant after the comptroller has prepared 
or sent written notice that applicant has submitted a completed appli-
cation, the comptroller shall: 

(1) reject the amended application, supplemental applica-
tion, or application, in whole or in part, and discontinue consideration 
of any submission by applicant; 

(2) with the written concurrence of the school district, con-
sider the completed application, as amended or supplemented, before 
the 91st day from application review start date; or 

(3) review the documents submitted by applicant and com-
plete the requirements according to subsection (d) of this section. 

(g) Applications and agreements for deferred qualifying time 
period. When an eligible completed application for an agreement for 
limitation on appraised value requests to begin the qualifying time pe-
riod after the date that the application is approved, the comptroller: 

(1) to the extent possible, shall prepare the economic im-
pact analysis for an estimated impact of the qualified investment during 
the proposed qualifying time period; 

(2) if an appraised value limitation agreement which defers 
the time at which the qualifying time period starts for more than one 
year is executed, may request at any time prior to the commencement 
of the qualifying time period additional information to revise the eco-
nomic impact analysis for the qualified investment; and 

(3) based on the revised economic impact analysis, may 
revise the comptroller certificate for a limitation that was previously 
submitted, or determine to not issue such a certificate; and 

(4) if a revised comptroller certificate for a limitation is pre-
pared, or a determination is made not to issue such a certificate, shall 
provide the revised comptroller certificate for a limitation, or a writ-
ten explanation of the decision not to issue such certificate, and revised 
economic impact analysis to the school district and approved applicant. 

§9.1058. Miscellaneous Provisions. 

(a) A recipient of limited value under Tax Code, Chapter 313 
shall notify immediately the comptroller, school district, and appraisal 
district in writing of any change in address or other contact information 
for the owner of the property subject to the limitation agreement for 
the purposes of Tax Code, §313.032. An assignee's or its reporting 
entity's Texas Taxpayer Identification Number shall be included in the 
notification. 

(b) Changes in property values, population data, or strategic 
investment area designations that occur after an agreement is executed 
do not affect the job requirements or value limitation in the agreement. 

(c) The comptroller may promulgate guidelines for the admin-
istration of Tax Code, Chapter 313. 

(d) The comptroller shall provide information for determining 
the category in which a school district is classified pursuant to either 
Tax Code, §313.022 or §313.052 using the following procedure: 

(1) No later than October 1 of each year, the comptroller 
shall publish on its website a list and map of the areas that qualify 
as a strategic investment area using the most recently completed full 
calendar year data available as of September 1 of that year. 

(2) The school district and the comptroller shall apply the 
information from this list and property tax values published by the 
comptroller's Property Tax Assistance Division to determine school 
district categories applicable to applications for agreements for value 
limitation for the succeeding calendar year starting on January 1 of such 
year. 

(e) Unless expressly stated otherwise, applications and the 
agreements executed for such application are governed by the statutes 
and applicable rules and guidelines in effect at the time the application 
is determined to be complete. 

(f) To qualify as a series of agreements under Tax Code, 
§313.027(h), all agreements in the series must be submitted concur-
rently at application and all agreements in the series must be held by 
the same agreement holder on closely related projects in which the 
first year of limitation for each agreement begins in different years. 
Additionally, the application must clearly state the agreement will be 
part of a series of agreements under Tax Code, §313.027(h) and set 
forth the other agreements that are intended to be included as part of 
such series. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904258 
Don Neal 
Chief Counsel for Operations and Support 
Comptroller of Public Accounts 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 475-0387 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 1. TEXAS DEPARTMENT OF 
PUBLIC SAFETY 

CHAPTER 35. PRIVATE SECURITY 
SUBCHAPTER O. MILITARY SERVICE 
MEMBERS, MILITARY VETERANS, AND 
MILITARY SPOUSES - SPECIAL CONDITIONS 
37 TAC §§35.181, 35.182, 35.184 

(Editor's note: Due to an error by the Texas Register, this pro-
posal was inadvertently omitted from the printed version of the 
October 25, 2019, issue. However, it was included in the online 
database as part of the October 25, 2019, issue. Due to the er-
ror, the proposal has been is reprinted in its entirety.) 
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The Texas Department of Public Safety (the department) 
proposes amendments to §§35.181, 35.182, and 35.184, con-
cerning Military Service Members, Military Veterans, and Military 
Spouses - Special Conditions. These rule changes implement 
the 86th Legislative Session's Senate Bill 616, which amends 
Chapter 1702, Occupations Code (the Private Security Act). 

Suzy Whittenton, Chief Financial Officer, has determined that 
for each year of the first five-year period these rules are in effect 
there will be no fiscal implications for state or local government, 
or local economies. 

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses, 
or rural communities required to comply with the sections as pro-
posed. There is no anticipated economic cost to individuals who 
are required to comply with the rules as proposed. There is no 
anticipated negative impact on local employment. 

Ms. Whittenton has determined that for each year of the first 
five-year period the rules are in effect the public benefit antici-
pated as a result of enforcing the rules will be the effective im-
plementation of legislation, and greater clarity and consistency 
in the regulation of the private security industry. 

The department has determined this proposal is not a "major 
environmental rule" as defined by Texas Government Code, 
§2001.0225. "Major environmental rule" is defined to mean a 
rule that the specific intent of which is to protect the environment 
or reduce risk to human health from environmental exposure 
and that may adversely affect, in a material way, the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment or the public health and safety of a state or a 
sector of the state. This proposal is not specifically intended to 
protect the environment or reduce risks to human health from 
environmental exposure. 

The department has determined that Chapter 2007 of the Texas 
Government Code does not apply to this proposal. Accordingly, 
the department is not required to complete a takings impact as-
sessment regarding this proposal. 

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program; 
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require the creation of new 
employee positions nor eliminate current employee positions; 
nor will it require an increase or decrease in fees paid to the 
agency. The proposed rulemaking does not create, expand, or 
limit an existing regulation. The proposed rulemaking does not 
increase or decrease the number of individuals subject to its ap-
plicability. During the first five years the proposed rules are in 
effect, the proposed rules should not impact positively or nega-
tively the state's economy. 

Comments on this proposal may be submitted to Steve 
Moninger, Regulatory Services Division, Department of Public 
Safety, P.O. Box 4087, MSC-0240, Austin, Texas 78773-0246, or 
by email at https://www.dps.texas.gov/rsd/contact/default.aspx. 
Select "Private Security." Comments must be received no later 
than thirty (30) days from the date of publication of this proposal. 

This proposal is made pursuant to Texas Government Code, 
§411.004(3), which authorizes the Public Safety Commission to 
adopt rules considered necessary for carrying out the depart-
ment's work; and Texas Occupations Code, §1702.061(a), which 
authorizes the Public Safety Commission to adopt rules to guide 

the department in its administration of Texas Occupations Code, 
Chapter 1702. 

Texas Government Code, §411.004(3) and Texas Occupations 
Code, §1702.061(a), are affected by this proposal. 

§35.181. Exemption from Penalty for Failure to Renew in Timely 
Manner. 
An individual who holds a [registration, commission, or] license issued 
under the Act is exempt from any increased fee or other penalty for fail-
ing to renew the license in a timely manner if the individual establishes 
to the satisfaction of the department the individual failed to renew the 
license in a timely manner because the individual was serving as a mil-
itary service member. 

§35.182. Extension of License Renewal Deadlines for Military Ser-
vice Members. 
A military service member who holds a [registration, commission, or] 
license issued under the Act is entitled to two (2) years of additional 
time to complete: 

(1) Any continuing education requirements; and 

(2) Any other requirement related to the renewal of the mil-
itary service member's license. 

§35.184. Credit for Military Experience and Training. 
(a) Verified military service, training, or education that relates 

to the [registration,] commission[,] or license for which a military ser-
vice member or military veteran has applied will be credited toward the 
respective experience or training requirements. 

(b) This section does not apply to an applicant who: 

(1) Holds a restricted licensed issued by another jurisdic-
tion; or 

(2) Is ineligible for the [registration, commission, or] li-
cense under the Act or this chapter, based on a disqualifying criminal 
history. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on October 14, 

2019. 
TRD-201903728 
D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Earliest possible date of adoption: November 24, 2019 
For further information, please call: (512) 424-5848 

♦ ♦ ♦ 

PART 13. TEXAS COMMISSION ON 
FIRE PROTECTION 

CHAPTER 427. TRAINING FACILITY 
CERTIFICATION 
The Texas Commission on Fire Protection (the commission) 
proposes amendments to 37, Texas Administrative Code Chap-
ter 427, Training Facility Certification, Subchapter A, On-Site 
Certified Training Provider, §427.13, concerning Records; Sub-
chapter B, Distance Training Provider, §427.203, concerning 
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Records; and Subchapter C, Training Programs For On-Site 
and Distance Training Provider, §427.305, concerning Proce-
dures for Testing Conducted by On-Site and Distance Training 
Providers. 

BACKGROUND AND PURPOSE 

The purpose of the proposed amendment to rule §427.13(A)(3) 
and rule §427.203(A)(4) is to add language requiring that skills 
contained in the applicable curriculum skills manual, including 
instructional and testing skills, be taught and documented for 
each person who applies to take a written certification exam. The 
proposed amendment to §427.305 clarifies when an applicant is 
eligible to take a written certification exam. 

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 

Paul Maldonado, Interim Executive Director, has determined that 
for each year of the first five-year period the proposed amend-
ments are in effect, there will be no significant fiscal impact to 
state government or local governments as a result of enforcing 
or administering these amendments as proposed under Texas 
Government Code §2001.024(a)(4) because enforcing or admin-
istering the rule does not have foreseeable implications relating 
to cost or revenues for the state or local governments. 

PUBLIC BENEFIT AND COST 

Mr. Maldonado has also determined under Texas Government 
Code §2002.024(a)(5) that for each year of the first five years 
the proposed amendments are in effect the public benefit will be 
that all individuals will have documentation of completing and 
passing all requirements before taking a written certification ex-
amination. 

LOCAL ECONOMY IMPACT STATEMENT 

There is no anticipated effect on the local economy for the first 
five years that the proposed new section is in effect because 
there are no implications relating to cost or revenue for local 
governments; therefore, no local employment impact statement 
is required under Texas Government Code §2001.022 and 
§2001.024(a)(6). 

ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES: 

Mr. Maldonado has determined there will be no impact on rural 
communities, small businesses, or micro-businesses as a result 
of implementing these amendments as proposed. As a result, 
the commission asserts that the preparation of an economic im-
pact statement and a regulatory flexibility analysis, as provided 
by Texas Government Code §2006.002, is not required. 

GOVERNMENT GROWTH IMPACT STATEMENT 

The agency has determined under Texas Government Code 
§2006.0221 that during the first five years the amended rules 
are in effect: 

(1) the rules will not create or eliminate a government program; 

(2) the rules will not require the creation or elimination of em-
ployee positions; 

(3) the rules will not require an increase or decrease in future 
legislative appropriation; 

(4) the rules will not result in an increase or decrease in fees paid 
to the agency; 

(5) the rules will not create a new regulation; 

(6) the rules will not expand or repeal an existing regulation; 

(7) the rules will not change the number of individuals subject to 
the rule; and 

(8) the rules are not anticipated to have an adverse impact on 
the state's economy. 

TAKINGS IMPACT ASSESSMENT 

The commission has determined that no private real property in-
terests are affected by this proposal and this proposal does not 
restrict, limit, or impose a burden on an owner's rights to his or 
her private real property that would otherwise exist in the ab-
sence of government action. As a result, this proposal does not 
constitute a taking under Texas Government Code §2007.043. 

COSTS TO REGULATED PERSONS 

The proposed sections do not impose a cost on regulated per-
sons, including another state agency, a special district, or a local 
government and, therefore, is not subject to Texas Government 
Code §2001.0045. 

ENVIRONMENTAL IMPACT STATEMENT 

The commission has determined that the proposed amend-
ments do not require an environmental impact analysis because 
the amendments are not major environmental rules under Texas 
Government Code §2001.0225. 

REQUESTS FOR PUBLIC COMMENT 

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of 
this notice in the Texas Register to Paul Maldonado, Interim 
Executive Director, Texas Commission on Fire Protection, 
P.O. Box 2286, Austin, Texas 78768 or e-mailed to debo-
rah.cowan@tcfp.texas.gov. Please add "Rule Comments" to 
the subject line of comments sent by email. 
SUBCHAPTER A. ON-SITE CERTIFIED 
TRAINING PROVIDER 
37 TAC §427.13 

STATUTORY AUTHORITY 

The amended rules are proposed under Texas Government 
Code §419.032 which authorizes the commission to adopt rules 
establishing the qualifications of fire protection personnel. The 
amended rules are also proposed under Texas Government 
Code §419.008, which authorizes the commission to adopt or 
amend rules to perform the duties assigned to the commission. 

CROSS REFERENCE TO STATUTE 

The proposed amendments implement Texas Government Code 
§419.008 and §419.032. No other statutes, articles, or codes are 
affected by these amendments. 

§427.13. Records. 
(a) Training records shall be maintained by the onsite training 

facility that reflect: 

(1) who was trained, subject, instructor, and date of instruc-
tion. (Note: Individual records are required rather than class records); 
and 

(2) individual trainee test scores to include performance 
testing. 

(3) All skills listed in the applicable curriculum skills man-
ual shall be practiced and documented on the provided skill sheets in-
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♦ ♦ ♦ 

cluding any shown as instructional skills in addition to the listed testing 
skills. 

(b) All training records must be maintained by the onsite train-
ing facility for a minimum of three years or in accordance with the re-
quirement of the Texas State Library and Archives Commission, State 
and Local Records Management Division, whichever is greater. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904204 
Paul Maldonado 
Interim Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 936-3812 

♦ ♦ ♦ 

SUBCHAPTER B. DISTANCE TRAINING 
PROVIDER 
37 TAC §427.203 

The amended rules are proposed under Texas Government 
Code §419.032 which authorizes the commission to adopt rules 
establishing the qualifications of fire protection personnel. The 
amended rules are also proposed under Texas Government 
Code §419.008, which authorizes the commission to adopt or 
amend rules to perform the duties assigned to the commission. 

CROSS REFERENCE TO STATUTE 

The proposed amendments implement Texas Government Code 
§419.008 and §419.032. No other statutes, articles, or codes are 
affected by these amendments. 

§427.203. Records. 

(a) Training records shall be maintained by the distance train-
ing provider that reflect: 

(1) Who was trained, subject, instructor, and date of 
instruction. (Note: Individual records are required rather than class 
records); 

(2) Individual trainee test scores to include performance 
testing; and 

(3) Evidence to substantiate the test scores received by 
each trainee to include performance testing. Such records will include 
materials (completed tests and/or answer sheets, other documents, 
video or audio recording, etc.), and will provide identification of the 
examinee, identification of the evaluating field examiner, and the ob-
server as defined in Chapter 439 of this title (relating to Examinations 
for Certification). 

(4) All skills listed in the applicable curriculum skills man-
ual shall be practiced and documented on the provided skill sheets in-
cluding any shown as instructional skills in addition to the listed testing 
skills. 

(b) All distance training provider records must be maintained 
by the distance training provider for commission review for a minimum 
of three years or in accordance with the requirement of the Texas State 

Library and Archives Commission, State and Local Records Manage-
ment Division, whichever is greater. 

(c) A master copy of tests will be maintained for review by 
commission representatives. The certified distance training provider 
shall maintain copies of all tests for a minimum of three years. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904205 
Paul Maldonado 
Interim Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 936-3812 

SUBCHAPTER C. TRAINING PROGRAMS 
FOR ON-SITE AND DISTANCE TRAINING 
PROVIDERS 
37 TAC §427.305 

The amended rules are proposed under Texas Government 
Code §419.032 which authorizes the commission to adopt rules 
establishing the qualifications of fire protection personnel. The 
amended rules are also proposed under Texas Government 
Code §419.008, which authorizes the commission to adopt or 
amend rules to perform the duties assigned to the commission. 

CROSS REFERENCE TO STATUTE 

The proposed amendments implement Texas Government Code 
§419.008 and §419.032. No other statutes, articles, or codes are 
affected by these amendments. 

§427.305. Procedures for Testing Conducted by On-Site and Dis-
tance Training Providers. 

(a) The requirements and provisions in this section apply 
to procedures for periodic and final testing conducted by training 
providers. For procedures regarding examinations for certification 
that occur after a training program is completed, see Chapter 439 of 
this title (relating to Examinations for Certification). 

(b) Periodic and comprehensive final tests shall be given by the 
training provider in addition to the commission examination required 
in Chapter 439 of this title. 

(c) Periodic tests shall be administered at the ratio of one test 
per 50 hours of recommended training, or portion thereof. An average 
score of 70% must be achieved on all required periodic tests. 

(d) In addition to periodic tests, a comprehensive final test 
must be administered. The final test must be conducted in a proctored 
setting. For purposes of this section, a proctor can be an approved 
TCFP Field Examiner, or a member or testing center of an educational 
institution. A passing score of 70% must be achieved. The final test 
must be successfully completed by the examinee before they will be 
allowed to take any written certification exam. 

(e) If a course is taught in phases, a comprehensive exam for 
each phase shall be administered upon completion of each phase and a 
passing score of 70% must be achieved. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904206 
Paul Maldonado 
Interim Executive Director 
Texas Commission on Fire Protection 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 936-3812 

♦ ♦ ♦ 
TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 15. FINANCING AND 
CONSTRUCTION OF TRANSPORTATION 
PROJECTS 
SUBCHAPTER O. COUNTY TRANSPORTA-
TION INFRASTRUCTURE FUND GRANT 
PROGRAM 
43 TAC §§15.185, 15.188, 15.191 

The Texas Department of Transportation (department) proposes 
amendments to §15.185, Allocation to Counties, §15.188, Appli-
cation Procedure, and §15.191, Agreement, all concerning pro-
cedures related to the County Transportation Infrastructure Fund 
Grant Program. 

EXPLANATION OF PROPOSED AMENDMENTS 

H.B. No. 4280, 86th Regular Session, 2019, amended Subchap-
ter C, Chapter 256, Transportation Code, by modifying the statu-
tory allocation formula for the County Transportation Infrastruc-
ture Fund Grant Program (program) and adding certain program 
requirements for county grant recipients. The department's pro-
cedures for administering the program, located in Title 43, Part 
1, Chapter 15, Subchapter O of the Texas Administrative Code, 
must be amended to reflect the changes to the program made 
by H.B. 4280. 

Amendments to §15.185, Allocation to Counties, provide that 
the department will make allocations from the transportation 
infrastructure fund in accordance with Transportation Code, 
§256.103(b). The prior rules merely restated the statutory 
requirements verbatim. An express reference to the applica-
ble statute provides the necessary allocation formula without 
conflict if the legislature modifies that statute in the future. 

Amendment to §15.188, Application Procedure, deletes the re-
quirement that an application by a county include a map delineat-
ing project locations and termini. This is to simplify the prepara-
tion of an application by no longer requiring information that can 
be determined through other information included in an applica-
tion. 

Amendments to §15.191, Agreement, add, as a provision in the 
award agreement, that the county will comply with the require-

ments of Transportation Code, §256.107, relating to bidding re-
quirements, and §256.108, relating to the period during which 
grant funds must be spent. These references alert counties to 
new statutory requirements enacted by the legislature. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined, in accor-
dance with Government Code, §2001.024(a)(4), that for each of 
the first five years in which the proposed rules are in effect, there 
will be no fiscal implications for state or local governments as a 
result of enforcing or administering the rules. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

Brian Barth, Director, Project Planning and Development, has 
determined that there will be no significant impact on local 
economies or overall employment as a result of enforcing or 
administering the proposed rules and, therefore, a local em-
ployment impact statement is not required under Government 
Code, §2001.022. 

PUBLIC BENEFIT 

Mr. Barth has determined, as required by Government Code, 
§2001.024(a)(5), that for each year of the first five years in which 
the proposed rules are in effect, the public benefit anticipated as 
a result of enforcing or administering the rules will be consistency 
in the regulatory and statutory procedures and requirements for 
the County Transportation Infrastructure Fund Grant Program. 

COSTS ON REGULATED PERSONS 

Mr. Barth has also determined, as required by Government 
Code, §2001.024(a)(5), that for each year of that period there 
are no anticipated economic costs for persons, including a state 
agency, special district, or local government, required to comply 
with the proposed rules and, therefore, Government Code, 
§2001.0045, does not apply to this rulemaking. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS 

There will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities, as defined by Govern-
ment Code, §2006.001, and, therefore, an economic impact 
statement and regulatory flexibility analysis are not required 
under Government Code, §2006.002. 

GOVERNMENT GROWTH IMPACT STATEMENT 

Mr. Barth has considered the requirements of Government 
Code, §2001.0221 and has determined that for the first five 
years in which the proposed rules are in effect: 

(1) the proposed rule will not create or eliminate a government 
program; 

(2) implementation of the proposed rule will not affect the number 
of the department's employee positions; 

(3) implementation of the proposed rule will not increase or de-
crease future legislative appropriations to the department; 

(4) the proposed rule will not affect fees paid to the department; 

(5) the proposed rule will not create a new regulation; 

(6) the proposed rule will not expand, limit, or repeal existing 
regulation; 

(7) the proposed rule will not change the number of individuals 
subject to the rule's applicability; and 
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(8) the proposed rule will not affect the state's economy. 

TAKINGS IMPACT ASSESSMENT 

Mr. Barth has determined that a written takings impact assess-
ment in not required under Government Code, §2007.043. 

SUBMITTAL OF COMMENTS 

Written comments on the proposed amendments to §§15.185, 
15.188 and 15.191 may be submitted to Rule Comments, 
General Counsel Division, Texas Department of Transporta-
tion, 125 East 11th Street, Austin, Texas 78701-2483 or to 
RuleComments@txdot.gov with the subject line "CTIF 2019 
Program." The deadline for receipt of comments is 5:00 p.m. on 
December 30, 2019. In accordance with Transportation Code, 
§201.811(a)(5), a person who submits comments must disclose, 
in writing with the comments, whether the person does business 
with the department, may benefit monetarily from the proposed 
amendments, or is an employee of the department. 

STATUTORY AUTHORITY 

The amendments are proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the 
conduct of the work of the department, and more specifically, 
Transportation Code, §256.103, which authorizes the commis-
sion to adopt rules to administer the County Transportation 
Infrastructure Fund Grant Program. 

CROSS REFERENCE TO STATUTES IMPLEMENTED BY 
THIS RULEMAKING 

Transportation Code, Chapter 256. 

§15.185. Allocation to Counties. 
The department will allocate [(a) Allocation formula. Of] the total 
amount awarded from the fund during a state fiscal year in accordance 
with Transportation Code, §256.103(b).[:] 

[(1) 20 percent will be allocated under subsection (b) of this 
section according to the weight tolerance permits ratio;] 

[(2) 20 percent will be allocated under subsection (c) of this 
section according to the oil and gas production taxes ratio;] 

[(3) 50 percent will be allocated under subsection (d) of this 
section according to the well completion ratio; and] 

[(4) 10 percent will be allocated under subsection (e) of this 
section according to the volume of oil and gas waste injected ratio.] 

[(b) Weight tolerance permits ratio. The amount allocated to a 
county under subsection (a)(1) of this section in a fiscal year is deter-
mined by:] 

[(1) dividing the weight tolerance permits issued in the pre-
ceding state fiscal year for that county, as determined by the Texas De-
partment of Motor Vehicles, by the weight tolerance permits issued in 
the preceding state fiscal year for all counties that will receive money 
under subsection (a)(1) of this section in that year; and] 

[(2) multiplying the quotient determined under paragraph 
(1) of this subsection by the total amount allocated under subsection 
(a)(1) of this section.] 

[(c) Oil and gas production taxes ratio. The amount allocated 
to a county under subsection (a)(2) of this section in a state fiscal year 
is determined by:] 

[(1) dividing the amount of oil and gas production taxes 
collected by the Texas Comptroller of Public Accounts (comptroller) 

in that county in the preceding state fiscal year by the total amount of oil 
and gas production taxes collected by the comptroller in the preceding 
state fiscal year in all counties that will receive money under subsection 
(a)(2) of this section in that year; and] 

[(2) multiplying the quotient determined under paragraph 
(1) of this subsection by the total amount allocated under subsection 
(a)(2) of this section.] 

[(d) Well completion ratio. The amount allocated to a county 
under subsection (a)(3) of this section in a state fiscal year is determined 
by:] 

[(1) dividing the number of well completions in that county 
in the preceding state fiscal year, as determined by the Railroad Com-
mission of Texas, by the total number of well completions in the pre-
ceding state fiscal year in all counties that will receive money under 
subsection (a)(3) of this section in that year; and] 

[(2) multiplying the quotient determined under paragraph 
(1) of this subsection by the total amount allocated under subsection 
(a)(3) of this section.] 

[(e) Oil and gas waste injected ratio. The amount allocated to 
a county under subsection (a)(4) of this section in a state fiscal year is 
determined by:] 

[(1) dividing the volume of oil and gas waste injected in the 
preceding state fiscal year in that county, as determined by the Railroad 
Commission of Texas, by the total volume of oil and gas waste injected 
in the preceding state fiscal year in all counties that will receive money 
under subsection (a)(4) of this section in that year; and] 

[(2) multiplying the quotient determined under paragraph 
(1) of this subsection by the total amount allocated under subsection 
(a)(4) of this section.] 

§15.188. Application Procedure. 

(a) Application form. An eligible county may submit to the 
department an application for a grant from the fund. 

(1) The application must be submitted electronically using 
the department's automated system designated for the grant program. 

(2) A county is responsible for obtaining its use of a com-
puter system and access to the Internet. 

(3) Upon request, a county may use the department's com-
puter system at any district office location. 

(4) For an application to be valid, the county must submit 
the application during a period designated under §15.187 of this sub-
chapter (relating to Acceptance of Applications) and satisfy the require-
ments of this section. 

(b) Plan requirements. An application must contain a plan 
that: 

(1) provides a prioritized list of transportation infrastruc-
ture projects to be funded by the grant; 

(2) describes the scope of each listed transportation infra-
structure project including: 

work; 
(A) a clear and concise description of the proposed 

(B) [a map delineating project location and termini;] 

[(C) an implementation plan, including a schedule of 
proposed activities;] 

(C) [(D)] an estimate of project costs; 
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(D) [(E)] the project funding sources; and 

(E) [(F)] other information required by the department; 

(3) specifies the total amount of grant funds being re-
quested in the application; 

(4) identifies matching funds required under §15.183 of 
this subchapter (relating to Matching Funds); and 

(5) identifies other potential sources of funding to max-
imize resources available for the listed transportation infrastructure 
projects. 

(c) Additional submissions. In addition to the application 
form, the county must also submit a road condition report described by 
Transportation Code, §251.018 made by the county for the preceding 
year. 

(d) Information for previous grant. If the county has received 
a grant under this subchapter, it must also submit: 

(1) a certification that all previous grants have been or are 
being spent in accordance with the applicable plan submitted under 
subsection (b) of this section; and 

(2) an accounting of expenditures under the previous grant, 
including any amounts spent on administrative costs. 

§15.191. Agreement. 

(a) Requirement; content. Before receiving a grant from the 
fund, a county must enter into an agreement with the department under 
this section. The agreement must include, in addition to other provi-
sions, a commitment by the county to: 

(1) place the transportation infrastructure project on the 
county road system, if it is a county road not already on the system; 

(2) expend grant money received only on allowable costs 
as provided in §15.192 of this subchapter (relating to Payment of 
Money); 

(3) comply with all applicable federal, state, and local en-
vironmental laws and regulations and permitting requirements; 

(4) maintain the road after completion of the proposed 
work, if it is a county road; [and] 

(5) contribute to the department for each transportation 
infrastructure project located on the state highway system, from the 
amount awarded to the county from the fund and the county's matching 
funds, if applicable, an amount equal to the allowable costs, as defined 
by §15.192 of this subchapter, incurred by the department for that 
project; and. 

(6) satisfy the requirements applicable to the county under 
Transportation Code, §256.107 and §256.108. 

(b) Amendment to agreement. Any amendment to the agree-
ment described in subsection (a) of this section must be in writing and 
executed jointly by the executive director and the county. A county 
may add a transportation infrastructure project to the prioritized list 
described in its application submitted under §15.188 of this subchap-
ter (relating to Application Procedure), or a project on the list may be 
moved forward or backward in priority if the county submits to the de-
partment the requested revision and, for any added project, contains the 
information required by §15.188(b)(1) and (2) of this subchapter. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904235 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 463-8630 

CHAPTER 21. RIGHT OF WAY 
SUBCHAPTER B. UTILITY ADJUSTMENT, 
RELOCATION, OR REMOVAL 
43 TAC §21.25 

The Texas Department of Transportation (department) proposes 
new §21.25 concerning state participation in the relocation of 
certain publicly-owned utility facilities. 

EXPLANATION OF PROPOSED NEW SECTION 

S.B. No. 1512, 86th Legislature, Regular Session, 2019, added 
subsections (a-4) and (e) to Transportation Code, Section 
203.092. Subsection (a-4) provides that a utility will make a 
relocation of a utility facility required by an improvement to the 
state highway system at the expense of the state if the Texas 
Transportation Commission (commission) determines that: (1) 
the utility is a political subdivision or is owned or operated by a 
political subdivision; (2) a financial condition would prevent the 
utility from being able to pay the cost in full or in part or, if paid at 
that time, the payment would adversely affect the utility's ability 
to operate or provide essential services to its customers; and (3) 
the utility would not be able to receive a state infrastructure bank 
loan to finance the cost of the relocation and is otherwise unable 
to finance that cost or is a political subdivision, or is owned 
or operated by a political subdivision, that has a population of 
less than 5,000 and that is located in a county that has been 
included in at least five presidential disaster declarations in the 
six-year period preceding the proposed date of the relocation. 
Subsection (e) limits the total amount paid by the department for 
those relocations to not more than $10 million in any fiscal year. 

New §21.25, State Participation in the Relocation of Certain 
Publicly-Owned Utility Facilities, prescribes the procedures to 
be taken by the utility to apply for state participation in the 
relocation of utility facilities and by the department and com-
mission in determining whether all or part of the expense of the 
relocation of the facility will be paid for by the state. 

FISCAL NOTE 

Brian Ragland, Chief Financial Officer, has determined, in accor-
dance with Government Code, §2001.024(a)(4), that for each of 
the first five years in which the proposed rules are in effect, there 
will be fiscal implications for state and local governments as a re-
sult of enforcing or administering the statutory changes made by 
S.B. 1512, rather than as a result of an administrative decision 
by the commission. The cost to the state is limited by statute to 
$10 million a year. The affected local governments will receive 
benefits equal to the cost to the state. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

Kyle Madsen, Right of Way Division Director, has determined 
that there will be no significant impact on local economies or 
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overall employment as a result of enforcing or administering the 
proposed rules and, therefore, a local employment impact state-
ment is not required under Government Code, §2001.022. 

PUBLIC BENEFIT 

Kyle Madsen, Right of Way Division Director, has determined, as 
required by Government Code, §2001.024(a)(5), that for each 
year of the first five years in which the proposed rules are in ef-
fect, the public benefit anticipated as a result of enforcing or ad-
ministering the rules will be providing financial relief to the local 
political subdivisions that might not otherwise be able to fund the 
relocation of their facilities. Furthermore, implementation of this 
program will reduce delays to the transportation projects that are 
often caused by utility relocations. 

COSTS ON REGULATED PERSONS 

Kyle Madsen, Right of Way Division Director, has also deter-
mined, as required by Government Code, §2001.024(a)(5), that 
for each year of that period there are no anticipated economic 
costs for persons, including a state agency other than the de-
partment, special district, or local government, required to com-
ply with the proposed rules and, therefore, Government Code, 
§2001.0045, does not apply to this rulemaking. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS 

There will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities, as defined by Govern-
ment Code, §2006.001, and, therefore, an economic impact 
statement and regulatory flexibility analysis are not required 
under Government Code, §2006.002. 

GOVERNMENT GROWTH IMPACT STATEMENT 

Kyle Madsen, Right of Way Division Director, has considered the 
requirements of Government Code, §2001.0221 and anticipates 
that during the first five years that the rule would be in effect: 

(1) it would implement a government program that is required by 
statute; 

(2) its implementation would not require the creation of new em-
ployee positions or the elimination of existing employee posi-
tions; 

(3) its implementation would not require an increase or decrease 
in future legislative appropriations to the agency; however, its im-
plementation would require reprioritization of legislative appro-
priations within the agency; 

(4) it would not require an increase or decrease in fees paid to 
the agency; 

(5) it would create new regulations; 

(6) it would not expand, limit, or repeal an existing regulation; 

(7) it would not increase or decrease the number of individuals 
subject to its applicability; and 

(8) it would positively affect this state's economy by helping 
move utilities that would otherwise cause delays to transporta-
tion projects. 

TAKINGS IMPACT ASSESSMENT 

Kyle Madsen, Right of Way Division Director, has determined 
that a written takings impact assessment is not required under 
Government Code, §2007.043. 

SUBMITTAL OF COMMENTS 

Written comments on new §21.25 may be submitted to Rule 
Comments, General Counsel Division, Texas Department of 
Transportation, 125 East 11th Street, Austin, Texas 78701-2483 
or to RuleComments@txdot.gov with the subject line "New 
§21.25 State Participation." The deadline for receipt of com-
ments is 5:00 p.m. on December 30, 2019. In accordance with 
Transportation Code, §201.811(a)(5), a person who submits 
comments must disclose, in writing with the comments, whether 
the person does business with the department, may benefit 
monetarily from the proposed amendments, or is an employee 
of the department. 

STATUTORY AUTHORITY 

The new section is proposed under Transportation Code, 
§201.101, which provides the Texas Transportation Commis-
sion (commission) with the authority to establish rules for the 
conduct of the work of the department, and more specifically, 
Transportation Code, Section 203.095, which requires the 
commission to adopt rules to implement statutes relating to the 
relocation of utility facilities. 

CROSS REFERENCE TO STATUTES IMPLEMENTED BY 
THIS RULEMAKING 

Transportation Code, Section 203.092(a-4) and (e). 

§21.25. State Participation in the Relocation of Certain Publicly-
Owned Utility Facilities. 

(a) A utility that is a political subdivision or owned or operated 
by a political subdivision may request the relocation of its utility facili-
ties required by a state highway improvement project be at the expense 
of the state under Transportation Code, Section 203.092(a-4). 

(b) To request relocation under this section, the utility must 
make a written request to the department and submit: 

(1) documentation that the utility, because of an existing 
financial condition, would be unable to pay the cost of relocation in full 
or in part at the time of relocation or that the utility's ability to operate or 
provide essential services to its customers would be adversely affected 
by such a payment made at that time; and 

(2) documentation: 

(A) on the utility's ability to obtain a state infrastructure 
bank loan under Chapter 6 of this title (relating to State Infrastructure 
Bank) and its ability to obtain other financing for the relocation, in-
cluding relevant financial information described in §6.23 of this title 
(relating to Application Procedure); or 

(B) that the utility is a political subdivision, or owned 
or operated by a political subdivision, that has a population of less than 
5,000 and is located within a county that has been included in at least 
five disaster declarations made by the president of the United States 
of America in the six-year period preceding the proposed date of the 
relocation; and 

(3) any other information or documentation requested by 
the department. 

(c) As soon as practicable after review and analysis of the doc-
umentation and information provided under subsection (b) of this sec-
tion, the department will submit findings and recommendations to the 
commission for consideration. 

(d) The commission will find that all or a part of the utility 
facility relocation is an expense of the state if: 

(1) payment for all or a part of the relocation of the utility 
facility would not cause the department to exceed $10 million for the 
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relocation of utilities authorized under Section 203.092(a-4) in any fis-
cal year; and 

(2) the commission determines that: 

(A) the utility is a political subdivision or is owned or 
operated by a political subdivision; 

(B) a financial condition exists, as described in subsec-
tion (b)(1) of this section; and 

(C) the utility: 

(i) would not be able to receive a state infrastructure 
bank loan under Chapter 6 of this title to finance the cost of the reloca-
tion and is otherwise unable to finance that cost; or 

(ii) meets the description provided in subsection 
(b)(2)(B) of this section. 

(e) If the commission finds that all or a part of the utility facil-
ity relocation is an expense of the state, the department and the utility 
shall include the terms of the department's payment of relocation ex-
penses in an agreement concerning the relocation. 

(f) Because of the fiscal constraint provided under Transporta-
tion Code, Section 203.092(e), the department: 

(1) may prioritize the utility requests based on the needs 
of the department, including the construction schedules of the projects 
requiring relocation of utility facilities; 

(2) may delay until the next fiscal year the payment of all 
or part of a claim made by a utility if at the time the claim is received by 
the department, the payment is prohibited by Section 203.092(e); and 

(3) will not pay a claim for payment that is received by the 
department later than one year after the date that the relocation of the 
utility facility is completed. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904236 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Earliest possible date of adoption: December 29, 2019 
For further information, please call: (512) 463-8630 
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 15. TEXAS FORENSIC SCIENCE 
COMMISSION 

CHAPTER 651. DNA, CODIS, FORENSIC 
ANALYSIS, AND CRIME LABORATORIES 
SUBCHAPTER A. ACCREDITATION 
37 TAC §651.4 

The Texas Forensic Science Commission withdraws the pro-
posed amendment to §651.4, which appeared in the October 18, 
2019, issue of the Texas Register (44 TexReg 6009). 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904219 
Leigh Savage 
Associate General Counsel 
Texas Forensic Science Commission 
Effective date: November 12, 2019 
For further information, please call: (512) 784-0037 
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TITLE 1. ADMINISTRATION 

PART 3. OFFICE OF THE ATTORNEY 
GENERAL 

CHAPTER 69. PROCUREMENT 
The Office of the Attorney General (OAG) adopts amendments 
to Chapter 69, Subchapter A, §§69.1 - 69.3, concerning proce-
dures for vendor protests of procurements, and Subchapter D, 
§69.55, concerning contract monitoring. The OAG adopts the 
amendments without changes to the proposed text as published 
in t he August 30, 2019, issue of the Texas Register (44 TexReg 
4597), and the text of the amendments will not be republished. 

The amendments to §§69.1 - 69.3 update the title of the divi-
sion director responsible for receiving and reviewing protests 
to reflect the current organizational structure of the OAG. The 
adopted amendment to §69.55 removes a reporting timeframe 
from §69.55(b) that is not required under Texas Government 
Code §2261.253(c), and that does not correspond to the risk as-
sessment process in §69.55(a). 

No comments were received regarding the adoption of the 
amendments. 

SUBCHAPTER A. PROCEDURES FOR 
VENDOR PROTESTS OF PROCUREMENTS 
1 TAC §§69.1 - 69.3 

The amendments are adopted in accordance with Texas Govern-
ment Code §2155.076, which requires state agencies to adopt 
procedures for resolving vendor protests relating to purchasing 
issues, and Texas Government Code §2261.253(c), which re-
quires state agencies to adopt procedures to identify each con-
tract that requires enhanced contract or performance monitoring. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904306 
Ryan L. Bangert 
Deputy Attorney General for Legal Counsel 
Office of the Attorney General 
Effective date: December 5, 2019 
Proposal publication date: August 30, 2019 
For further information, please call: (512) 475-3210 

SUBCHAPTER D. CONTRACT MONITORING 
1 TAC §69.55 

The amendment to this section is adopted under Texas Govern-
ment Code §2261.253(c). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904307 
Ryan L. Bangert 
Deputy Attorney General for Legal Counsel 
Office of the Attorney General 
Effective date: December 5, 2019 
Proposal publication date: August 30, 2019 
For further information, please call: (512) 475-3210 
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PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 351. COORDINATED PLANNING 
AND DELIVERY OF HEALTH AND HUMAN 
SERVICES 
SUBCHAPTER A. GENERAL PROVISIONS 
1 TAC §351.3 

The Texas Health and Human Services Commission (HHSC) 
adopts new §351.3, concerning Recognition of Out-of-State 
License of Military Spouse. The new §351.3 is adopted with 
changes to the proposed text as published in the September 6, 
2019, issue of the Texas Register (44 TexReg 4787), and will 
be republished. 

BACKGROUND AND JUSTIFICATION 

The new section is necessary to comply with Senate Bill (S.B.) 
1200, 86th Legislature, Regular Session, 2019, which requires 
the adoption of rules to implement the legislation. 

S.B. 1200 amended Texas Occupations Code, Chapter 55, by 
adding §55.0041 to authorize certain military spouses to engage 
in a business or occupation in the State of Texas without having 
a license issued in Texas. The new section requires the military 
spouse to be currently licensed and in good standing in another 
jurisdiction that has licensing requirements substantially equiva-
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lent to the requirements of a license in this state. State agencies 
are directed to adopt rules not later than December 1, 2019. 

COMMENTS 

The 31-day comment period ended October 7, 2019. During 
this period, HHSC did not receive any comments regarding the 
proposed rule. 

Minor editorial changes were made to subsections (a) and 
(c)(4)(B) to format statutory references. 

Minor editorial changes were made to subsections (b) and (d)(3) 
to provide clarity. 

STATUTORY AUTHORITY 

The new section is authorized by Texas Occupations Code, 
§55.0041 and Texas Government Code, §531.0055, which 
provides that the Executive Commissioner of HHSC shall adopt 
rules for the operation and provision of services by the health 
and human services system. 

The new section implements Texas Occupations Code, 
§55.0041. 

§351.3. Recognition of Out-of-State License of Military Spouse. 
(a) For the purposes of this section, the definitions found in 

Texas Occupations Code §55.001 are hereby adopted by reference. 

(b) This section applies to all licenses to engage in a busi-
ness or occupation which the Health and Human Services Commission 
(HHSC) issues to an individual under authority granted by the laws of 
the State of Texas, unless a more specific rule concerning recognition 
of out-of-state licenses of military spouses applies to a license type is-
sued by HHSC. 

(c) A military spouse may engage in a business or occupation 
as if licensed in the State of Texas without obtaining the applicable 
license in Texas if the spouse: 

(1) is currently licensed in good standing by another juris-
diction that has licensing requirements substantially equivalent to the 
requirements of a license in this state; 

(2) notifies HHSC in writing of the spouse's intent to prac-
tice in this state; 

(3) submits to HHSC proof of the spouse's residency in this 
state and a copy of the spouse's military identification card; and 

(4) receives a verification letter from HHSC that: 

(A) HHSC has verified the spouse's license in the other 
jurisdiction; and 

(B) the spouse is authorized to engage in the business 
or occupation in accordance with Texas Occupations Code §55.0041 
and rules for that business or occupation. 

(d) HHSC will review and evaluate the following criteria, if 
relevant to a Texas license, when determining whether another state's 
licensing requirements are substantially equivalent to the requirements 
for a license under the statutes and regulations of this state: 

(1) whether the other state requires an applicant to pass an 
examination that demonstrates competence in the field in order to ob-
tain the license; 

(2) whether the other state requires an applicant to meet any 
experience qualifications in order to obtain the license; 

(3) whether the other state requires an applicant to meet any 
education qualifications in order to obtain the license; and 

(4) the other state's license requirements, including the 
scope of work authorized to be performed under the license issued by 
the other state. 

(e) The military spouse must submit: 

(1) a written request to HHSC for recognition of the 
spouse's license issued by the other state; no fee will be required; 

(2) any form and additional information regarding the li-
cense issued by the other state required by the rules of the specific pro-
gram or division within HHSC that licenses the business or occupation; 

(3) proof of residency in this state; 

(4) a copy of the military spouse's identification card; and 

(5) proof the military service member is stationed at a mil-
itary installation in Texas. 

(f) Upon verification from the licensing jurisdiction of the mil-
itary spouse's license and if the license is substantially equivalent to a 
Texas license, HHSC shall issue a verification letter recognizing the li-
censure as the equivalent license in this state. 

(g) The verification letter will expire three years from date of 
issuance or when the military service member is no longer stationed at 
a military installation in Texas, whichever comes first. The verification 
letter may not be renewed. 

(h) A replacement letter may be issued after receiving a re-
quest for a replacement letter in writing or on a form, if any, required 
by the rules of the specific program or division within HHSC that li-
censes the business or occupation; no fee will be required. 

(i) The military spouse shall comply with all applicable laws, 
rules, and standards of this state, including applicable Texas Health 
and Safety Code chapters and all relevant Texas Administrative Code 
provisions. 

(j) HHSC may withdraw or modify the verification letter for 
reasons including the following: 

(1) the military spouse fails to comply with subsection (i) 
of this section; or 

(2) the military spouse's licensure required under subsec-
tion (c)(1) of this section expires or is suspended or revoked in another 
jurisdiction. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904260 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: December 5, 2019 
Proposal publication date: September 6, 2019 
For further information, please call: (512) 707-6101 

♦ ♦ ♦ 
TITLE 16. ECONOMIC REGULATION 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 
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CHAPTER 25. SUBSTANTIVE RULES 
APPLICABLE TO ELECTRIC SERVICE 
PROVIDERS 
SUBCHAPTER S. WHOLESALE MARKETS 
16 TAC §25.502 

The Public Utility Commission of Texas (commission) adopts 
amendments to 16 Texas Administrative Code (TAC) §25.502, 
relating to pricing safeguards in markets operated by the Electric 
Reliability Council of Texas (ERCOT) with changes to the pro-
posed text as published in the September 13, 2019 issue of the 
Texas Register (44 TexReg 4923). The rule will be republished. 
The amendments remove provisions relating to commission ap-
proval of ERCOT protocol amendments related to non-competi-
tive constraints that are no longer needed and make stylistic up-
dates. These amendments are adopted under Project Number 
49788. 

The commission did not hold a public hearing on the proposed 
rule amendments because no hearing was requested. 

The commission received comments in support of the proposed 
amendments from NRG Energy Inc. (NRG) and ERCOT. 

NRG stated that the requirements in 16 TAC §25.502(f)(4) and 
(5) are no longer necessary, noting that 16 TAC §25.502(f)(5) has 
expired by its own terms. NRG observed that no other protocol 
changes require commission approval prior to implementation, 
and ERCOT stakeholders have the ability to appeal ERCOT's 
actions to the ERCOT board of directors and the commission. 

ERCOT stated that given the maturity of the wholesale market, 
16 TAC §25.502(f)(4) and (5) no longer provide material value 
and serve only as an unnecessary administrative step in chang-
ing ERCOT rules. ERCOT further stated that the proposed dele-
tion will allow ERCOT to more efficiently revise its rules impact-
ing noncompetitive constraints without affecting the Commission' 
authority over these rules. 

Commission response 

The commission makes no substantive changes to the proposed 
amendments because the comments support the amendments 
as proposed. 

In adopting this section, the commission makes other minor 
modifications for stylistic purposes. 

These amendments are adopted under the Public Utility Regu-
latory Act, Tex. Util. Code Ann. (PURA) §14.002 which provides 
the commission with the authority to make and enforce rules rea-
sonably required in the exercise of its powers and jurisdiction; 
and specifically, PURA §39.151 which grants the commission 
the authority to adopt rules relating to the reliability of the regional 
electric network and accounting for the production and delivery 
among generators and all other market participants. 

Cross reference to statutes: Public Utility Regulatory Act 
§§14.002 and 39.151. 

§25.502. Pricing Safeguards in Markets Operated by the Electric Re-
liability Council of Texas. 

(a) Purpose. The purpose of this section is to protect the public 
from harm when wholesale electricity prices in markets operated by the 
Electric Reliability Council of Texas (ERCOT) in the ERCOT power 
region are not determined by the normal forces of competition. 

(b) Applicability. This section applies to any entity, either act-
ing alone or in cooperation with others, that buys or sells at wholesale 
energy, capacity, or any other wholesale electric service in a market 
operated by ERCOT in the ERCOT power region; any agent that rep-
resents such an entity in such activities; and ERCOT. This section does 
not limit the commission's authority to ensure reasonable ancillary en-
ergy and capacity service prices and to address market power abuse. 

(c) Definitions. The following terms, when used in this sec-
tion, have the following meanings, unless the context indicates other-
wise. 

(1) Competitive constraint--A transmission element on 
which prices to relieve congestion are moderated by the normal forces 
of competition between multiple, unaffiliated resources. 

(2) Generation entity--An entity that owns or controls a 
generation resource. 

(3) Market location--The location for purposes of financial 
settlement of a service (e.g., congestion management zone in a zonal 
market design or a node in a nodal market design). 

(4) Must-run alternative (MRA) service--A service that 
ERCOT may procure as an alternative to reliability must-run service. 

(5) Noncompetitive constraint--A transmission element on 
which prices to relieve congestion are not moderated by the normal 
forces of competition between multiple, unaffiliated resources. 

(6) Reliability must-run (RMR) service--A service pro-
vided by a generation resource to meet a reliability need resulting from 
the planned suspension of operation of that generation resource for a 
period of greater than 180 calendar days. 

(7) Resource--A generation resource, or a load capable of 
complying with ERCOT instructions to reduce or increase the need for 
electrical energy or to provide an ancillary service (i.e., a "load acting 
as a resource"). 

(8) Resource entity--An entity that owns or controls a re-
source. 

(9) Suspension date--The date specified by a generation en-
tity in a notice to ERCOT as the date on which it intends to suspend 
operation of a generation resource for a period of greater than 180 cal-
endar days. 

(d) Control of resources. Each resource entity must inform 
ERCOT as to each resource that it controls, and provide proof that is 
sufficient for ERCOT to verify control. In addition, the resource en-
tity must notify ERCOT of any change in control of a resource that it 
controls no later than 14 calendar days prior to the date that the change 
in control takes effect, or as soon as possible in a situation where the 
resource entity cannot meet the 14 calendar day notice requirement. 
For purposes of this section, "control" means ultimate decision-mak-
ing authority over how a resource is dispatched and priced, either by 
virtue of ownership or agreement, and a substantial financial stake in 
the resource's profitable operation. If a resource is jointly controlled, 
the resource entities must inform ERCOT of any right to use an identi-
fied portion of the capacity of the resource. Resources under common 
control will be considered affiliated. 

(e) RMR resources. Except for the occurrence of a forced out-
age, a generation entity must submit to ERCOT in writing a notice of 
suspension of operation no later than 150 calendar days prior to the 
suspension date. If a generation resource is to be mothballed on a sea-
sonal basis in accordance with ERCOT protocols, the generation entity 
must submit in writing a notice of suspension of operation no later than 
90 calendar days prior to the suspension date. ERCOT must issue a fi-
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nal determination of the need for RMR service within 60 calendar days 
of ERCOT's receipt of the notice. If ERCOT determines that the gen-
eration resource is not needed for RMR service, the generation entity 
may suspend operation of the generation resource before the suspen-
sion date, subject to ERCOT approval. Unless ERCOT has determined 
that a generation entity's generation resource is not required for ER-
COT reliability, determined that the resource is needed for reliability 
but is not a cost-effective solution to the reliability concern, or entered 
into an MRA service agreement as an alternative to an RMR service 
agreement, the generation entity must not terminate its registration of 
the generation resource with ERCOT unless it has transferred the gen-
eration resource to a generation entity that has a current resource-entity 
agreement with ERCOT and the transferee registers that generation re-
source with ERCOT at the time of the transfer. 

(1) Complaint with the commission. If, by the suspension 
date, ERCOT has not notified the generation entity that the continued 
operation of the generation resource is not required for reliability or 
is not a cost-effective solution to the reliability need, and has not en-
tered into an RMR service agreement with the generation entity for the 
generation resource or an MRA service agreement as an alternative to 
an RMR service agreement, then the generation entity may file a com-
plaint with the commission against ERCOT, under §22.251 of this title 
(relating to Review of Electric Reliability Council of Texas (ERCOT) 
conduct). 

(A) The generation entity will have the burden of proof. 

(B) As required by §22.251(d) of this title, absent a 
showing of good cause to the commission to justify a later deadline, 
the generation entity's deadline to file the complaint is 35 calendar 
days after the suspension date. 

(C) The dispute underlying the complaint is not subject 
to ERCOT's alternative dispute resolution procedures. 

(D) In its complaint, the generation entity may request 
interim relief under §22.125 of this title (relating to Interim Relief), an 
expedited procedural schedule, and identify any special circumstances 
pertaining to the generation resource at issue. 

(E) As required by §22.251(f) of this title, ERCOT must 
file a response to the generation entity's complaint and must include as 
part of the response all existing, non-privileged documents that support 
ERCOT's position on the issues identified by the generation entity as 
required by §22.251(d)(1)(C) of this title. 

(F) The scope of the complaint may include the need for 
the RMR service; the reasonable compensation and other terms for the 
RMR service; the length of the RMR service, including any appropriate 
RMR exit options; and any other issue pertaining to the RMR service. 

(G) Any compensation ordered by the commission will 
be effective the first calendar day after the suspension date. If there 
is a pre-existing RMR service agreement concerning the generation 
resource, the compensation ordered by the commission will not become 
effective until the termination of the pre-existing agreement, unless the 
commission finds that the pre-existing RMR service agreement is not 
in the public interest. 

(H) If the generation entity does not file a complaint 
with the commission, the generation entity will be deemed to have ac-
cepted ERCOT's most-recent offer as of the suspension date. 

(2) Out-of-merit-order dispatch. The generation entity 
must maintain the generation resource so that it is available for 
out-of-merit-order dispatch instruction by ERCOT until: 

(A) ERCOT determines that the generation resource is 
not required for ERCOT reliability; 

(B) any RMR service agreement takes effect; 

(C) the commission determines that the generation re-
source is not required for ERCOT reliability; or 

(D) a commission order requiring the generation entity 
to provide RMR service takes effect. 

(3) RMR exit strategy. Unless otherwise ordered by the 
commission, the implementation of an RMR exit strategy in confor-
mance with the ERCOT Protocols is not affected by the filing of a com-
plaint under this subsection. 

(4) Evaluation of RMR and MRA service. ERCOT may 
decline to enter into an RMR or MRA service agreement based on an 
evaluation that considers the costs and benefits of the RMR or MRA 
service, subject to the requirements of paragraph (5) of this subsection. 
ERCOT may enter into an MRA service agreement if it identifies a re-
source or group of resources that will address a reliability need resulting 
from a planned suspension of operation of a generation resource in a 
more cost-effective manner than entering into an RMR service agree-
ment, subject to the requirements of paragraph (5) of this subsection. 
ERCOT may incorporate the economic value of lost load into its eval-
uation. 

(5) Approval of RMR and MRA service agreements. All 
recommendations by ERCOT staff to enter into an RMR or MRA ser-
vice agreement will be subject to approval by the ERCOT governing 
board. If ERCOT identifies a reliability need for RMR or MRA service 
but recommends against entering into an RMR or MRA service agree-
ment, ERCOT staff's recommendation will be subject to approval by 
the ERCOT governing board. In its request for governing board ap-
proval, ERCOT staff must present information that justifies its recom-
mendation. 

(6) Refund of payments for capital expenditures. A re-
source entity that owns or controls a resource providing RMR or MRA 
service must refund payments for capital expenditures made by ER-
COT in connection with the RMR or MRA service agreement if the 
resource participates in the energy or ancillary service markets at any 
time following the termination of the agreement. ERCOT may require 
less than the entire original amount of capital expenditures to be re-
funded to reflect the depreciation of capital over time. 

(7) Implementation. ERCOT, through its stakeholder 
process, must establish protocols and procedures to implement this 
subsection. 

(f) Noncompetitive constraints. ERCOT, through its stake-
holder process, must develop protocols to mitigate the price effects of 
congestion on noncompetitive constraints. 

(1) The protocols must specify a method by which non-
competitive constraints may be distinguished from competitive con-
straints. 

(2) Competitive constraints and noncompetitive con-
straints must be designated annually prior to the corresponding auction 
of annual congestion revenue rights. A constraint may be redesignated 
on an interim basis. 

(3) The protocols must be designed to ensure that a non-
competitive constraint will not be treated as a competitive constraint. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
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♦ ♦ ♦ 

TRD-201904293 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Effective date: December 5, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 936-7244 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 1. AGENCY ADMINISTRATION 
SUBCHAPTER CC. FINANCIAL LITERACY 
ADVISORY COMMITTEE 
19 TAC §§1.9521 - 1.9527 

The Texas Higher Education Coordinating Board (Coordinat-
ing Board) adopts the repeal of Chapter 1, Subchapter CC, 
§§1.9521 - 1.9527, concerning Financial Literacy Advisory 
Committee, without changes to the proposed text as published 
in the July 26, 2019, issue of the Texas Register (44 TexReg 
3730). The rules will not be republished. 

No comments were received. 

The repeal is adopted under the Texas Education Code, 
§61.026, which provides the Coordinating Board the authority 
to adopt rules, in compliance with Chapter 2110, Govern-
ment Code, regarding an advisory committee including rules 
governing an advisory committee's purpose, tasks, reporting 
requirements, and abolishment date. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904268 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

CHAPTER 22. STUDENT FINANCIAL AID 
PROGRAMS 
SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §22.1 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to Chapter 22, Subchapter A, 
§22.1, concerning Definitions. The amendments are adopted 
with changes to the proposed text as published in the July 26, 

2019, issue of the Texas Register (44 TexReg 3732) and will be 
republished. 

Amendments to §22.1 move definitions from subchapters for 
specified student financial aid programs in this chapter to Sub-
chapter A. By moving these definitions to Subchapter A, Gen-
eral Provisions, the definitions appearing in the Texas Admin-
istrative Code for separate programs are centralized within the 
chapter. The amendment to §22.1(18) clarifies that "Half-Time" 
enrollment is the equivalent of at least six but fewer than nine 
semester credit hours per regular semester, and the amendment 
to §22.1(24) clarifies that "Three-Quarter-Time," is the equiva-
lent of at least nine but not fewer than 12 semester credit hours 
per semester. The amendments take into consideration summer 
awards. 

The following comments were received within the public com-
ment period. 

COMMENT: Texas State University commented in opposition to 
the addition of a definition of an academic year in §22.1(1) in 
conjunction with the GPA calculation. 

STAFF RESPONSE: Staff agree with the comment. The addition 
of the definition of an academic year adds unnecessary compli-
cation to the General Provisions, and the definition is removed 
from the final rule. 

The amendments are adopted under the Texas Government 
Code, §2001.004, which authorizes the Coordinating Board to 
adopt rules stating the nature and requirements of administra-
tive practices and procedures. 

§22.1. Definitions. 

The following words and terms, when used in Chapter 22, shall have 
the following meanings, unless otherwise defined in a particular sub-
chapter: 

(1) Attempted Semester Credit Hours -- Every course in 
every semester for which a student has been registered as of the of-
ficial Census Date, including but not limited to, repeated courses and 
courses the student drops and from which the student withdraws. For 
transfer students, transfer hours and hours for optional internship and 
cooperative education courses are included if they are accepted by the 
receiving institution towards the student's current program of study. 

(2) Awarded--Offered to a student. 

(3) Board or Coordinating Board--The Texas Higher Edu-
cation Coordinating Board. 

(4) Board Staff--The staff of the Texas Higher Education 
Coordinating Board. 

(5) Categorical Aid--Gift aid that the institution does not 
award to the student, but that the student brings to the school from a 
non-governmental third party. 

(6) Commissioner--The Commissioner of Higher Educa-
tion, the Chief Executive Officer of the Board. 

(7) Cost of Attendance/Total Cost of Attendance--An in-
stitution's estimate of the expenses incurred by a typical financial aid 
recipient in attending a particular institution of higher education. It 
includes direct educational costs (tuition and fees) as well as indirect 
costs (room and board, books and supplies, transportation, and personal 
expenses, and other allowable costs for financial aid purposes). 

(8) Degree or certificate program of four years or less--A 
baccalaureate degree or certificate program other than a program deter-
mined by the Board to require four years or less to complete. 
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(9) Degree or certificate program of more than four 
years--A baccalaureate degree or certificate program determined by 
the Board to require more than four years to complete. 

(10) Encumber--Program funds that have been officially 
requested by an institution through procedures developed by the Co-
ordinating Board. 

(11) Entering undergraduate--A student enrolled in the first 
30 semester credit hours or their equivalent, excluding hours taken dur-
ing dual enrollment in high school and courses for which the student 
received credit through examination. 

(12) Expected Family Contribution (EFC)--A measure of 
how much the student and his or her family can be expected to con-
tribute to the cost of the student's education for the year as determined 
following the federal methodology. 

(13) Financial Need--The Cost of Attendance at a particu-
lar public or private institution of higher education less the Expected 
Family Contribution. The Cost of Attendance and Expected Family 
Contribution are to be determined in accordance with Board guidelines. 

(14) Full-Time--For undergraduate students, enrollment or 
expected enrollment for the equivalent of twelve or more semester 
credit hours per semester. For graduate students, enrollment or ex-
pected enrollment for the normal full-time course load of the student's 
program of study as defined by the institution. 

(15) Gift Aid--Grants, scholarships, exemptions, waivers, 
and other financial aid provided to a student without a requirement to 
repay the funding or earn the funding through work. 

(16) Graduate student--A student who has been awarded a 
baccalaureate degree and is enrolled in coursework leading to a gradu-
ate or professional degree 

(17) Half-Time--For undergraduates, enrollment or ex-
pected enrollment for the equivalent of at least six but fewer than nine 
semester credit hours per regular semester. For graduate students, 
enrollment or expected enrollment for the equivalent of 50 percent of 
the normal full-time course load of the student's program of study as 
defined by the institution. 

(18) Period of enrollment--The semester or semesters 
within the current state fiscal year (September 1-August 31) for 
which the student was enrolled in an approved institution and met all 
eligibility requirements for an award through this program. 

(19) Program Officer--The individual named by each par-
ticipating institution's chief executive officer to serve as agent for the 
Board. The Program Officer has primary responsibility for all minis-
terial acts required by the program, including the determination of stu-
dent eligibility, selection of recipients, maintenance of all records, and 
preparation and submission of reports reflecting program transactions. 
Unless otherwise indicated by the institution's chief executive officer, 
the director of student financial aid shall serve as Program Officer. 

(20) Residency Core Questions--A set of questions devel-
oped by the Coordinating Board to be used to determine a student's 
eligibility for classification as a resident of Texas, available for down-
loading from the Coordinating Board's website, and incorporated into 
the ApplyTexas application for admission. 

(21) Resident of Texas--A resident of the State of Texas as 
determined in accordance with Chapter 21, Subchapter B of this title 
(relating to Determination of Resident Status). Nonresident students 
who are eligible to pay resident tuition rates are not residents of Texas. 

(22) Semester -- A payment period, as defined by 34 CFR 
668.4(a) or 34 CFR 668.4(b)(1) 

(23) Three-Quarter-Time--For undergraduate students, en-
rollment or expected enrollment for the equivalent of at least nine but 
fewer than 12 semester credit hours per semester. For graduate stu-
dents, enrollment or expected enrollment for the equivalent of 75 per-
cent of the normal full-time course load of the student's program of 
study as defined by the institution. 

(24) Timely Distribution of Funds--Activities completed 
by institutions of higher education related to the receipt and distri-
bution of state financial aid funding from the Board and subsequent 
distribution to recipients or return to the Board. 

(25) Undergraduate student--An individual who has not yet 
received a baccalaureate degree. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904269 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

♦ ♦ ♦ 
19 TAC §§22.9 - 22.11 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts new §§22.9 - 22.11 in Chapter 22, Subchapter A, 
concerning General Provisions. Section 22.10 is adopted with 
changes to the proposed text as published in the July 26, 2019, 
issue of the Texas Register (44 TexReg 3734) and will be repub-
lished. 

The following comments were received within the public com-
ment period. 

COMMENT: Texas State University and Texas Tech University 
commented in opposition to the prescriptive timing of GPA cal-
culations required by §22.10(b). 

STAFF RESPONSE: Staff agree with the comment. §22.10(b) 
adds unnecessary complication to the Satisfactory Academic 
Progress calculations and has been removed from the final rule. 

COMMENT: Texas Tech University commented that all at-
tempted hours should be included in §22.10. 

STAFF RESPONSE: Staff disagree with the comment. §22.10 
includes provisions for all grades earned. All hours attempted 
would include those attempted but not completed (e.g. with-
drawals), which are not part of standard GPA calculations. No 
change to the rule has been made based on this comment. 

The new rules are adopted under the Texas Government Code, 
§2001.004, which authorizes the Coordinating Board to adopt 
rules stating the nature and requirements of administrative prac-
tices and procedures. 
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♦ ♦ ♦ 
♦ ♦ ♦ 

§22.10. Grade Point Average Calculations for Satisfactory Academic 
Progress. 

(a) Grade point average calculations shall be made in accor-
dance with institutional policies. 

(b) A grant recipient whose GPA is below program grade point 
average requirements as of the end of an academic year may appeal 
his/her grade point average calculation if he/she has taken courses pre-
viously at one or more institutions. In the case of such an appeal, the 
current institution (if presented with transcripts from the previous in-
stitutions), shall calculate an overall grade point average counting all 
classes and grade points previously earned. If the resulting grade point 
average exceeds the program's academic progress requirement, an oth-
erwise eligible student may receive an award in the following academic 
year. 

(c) If a grant recipient's grade point average falls below pro-
gram requirements and the student transfers to another institution, or 
has transferred from another institution, the receiving institution can-
not make a subsequent award to the transfer student until the student 
provides official transcripts of previous coursework to the current insti-
tution's financial aid office and the institution re-calculates an overall 
grade-point average, including hours and grade points for courses taken 
at the previous and current institutions, that proves the student's overall 
grade point average now meets or exceeds program requirements. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904379 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

SUBCHAPTER B. PROVISIONS FOR THE 
TUITION EQUALIZATION GRANT PROGRAM 
19 TAC §§22.21 - 22.28 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to Chapter 22, Subchapter B, 
§§22.21 - 22.28, concerning Provisions for the Tuition Equal-
ization Grant Program. The amendments are adopted without 
changes to the proposed text as published in the July 26, 2019, 
issue of the Texas Register (44 TexReg 3736) and will not be 
republished. 

No comments were received on the proposed amendments. 

The amendments are adopted under the Texas Education Code, 
§61.229, which provides the Coordinating Board with the author-
ity to adopt rules for the administration of the Tuition Equalization 
Grant Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904271 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

♦ ♦ ♦ 
19 TAC §§22.30 - 22.32 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of Chapter 22, Subchapter B, §§22.30 
- 22.32, concerning the Provisions for the Tuition Equalization 
Grant (TEG) Program, without changes to the proposed text as 
published in the July 26, 2019, issue of the Texas Register (44 
TexReg 3742). 

No comments were received. 

The repeal is adopted under the Texas Education Code, 
§61.229, which provides the Coordinating Board with the 
authority to adopt rules for the administration of the Tuition 
Equalization Grant Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904270 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

SUBCHAPTER C. HINSON-HAZLEWOOD 
COLLEGE STUDENT LOAN PROGRAM 
19 TAC §§22.42, 22.44 - 22.46, 22.51 - 22.53, 22.55 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to Chapter 22, Subchapter C, 
§§22.42, 22.44 - 22.46, 22.51 - 22.53, and 22.55, concerning 
the Hinson-Hazlewood College Student Loan Program, without 
changes to the proposed text as published in the July 26, 2019, 
issue of the Texas Register (44 TexReg 3742). These rules will 
not be republished. 

No comments were received. 

The amendments are adopted under the Texas Education Code, 
§52.54, which authorizes the Coordinating Board to adopt rules 
for the administration of the Hinson-Hazlewood College Student 
Loan Program. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904275 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

19 TAC §22.43 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of Chapter 22, Subchapter C, §22.43, 
concerning the Hinson-Hazlewood College Student Loan Pro-
gram, without changes to the proposed text as published in the 
July 26, 2019, issue of the Texas Register (44 TexReg 3745). 

No comments were received. 

The repeal is adopted under the Texas Education Code, §52.54, 
which authorizes the Coordinating Board to adopt rules for the 
administration of the Hinson-Hazlewood College Student Loan 
Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904272 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

SUBCHAPTER E. HINSON-HAZLEWOOD 
COLLEGE STUDENT LOAN PROGRAM: ALL 
LOANS MADE BEFORE FALL SEMESTER, 
1971, NOT SUBJECT TO THE FEDERALLY 
INSURED STUDENT LOAN PROGRAM 
19 TAC §22.84 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts an amendment to Chapter 22, Subchapter E, 
§22.84, concerning the Hinson-Hazlewood College Student 
Loan Program: All Loans Made Before Fall Semester, 1971, 
not Subject to the Federally Insured Student Loan Program. 
The rule is adopted without changes to the proposed text as 
published in the July 26, 2019, issue of the Texas Register (44 
TexReg 3745) and will not be republished. 

No comments were received. 

The amendment is adopted under the Texas Education Code, 
§52.54, which provides the Coordinating Board with the author-
ity to adopt rules to implement the Hinson-Hazlewood College 
Student Loan Program: All Loans Made Before Fall Semester, 
1971, Not Subject to the Federally Insured Student Loan Pro-
gram. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904277 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

♦ ♦ ♦ 
19 TAC §§22.86 - 22.91, 22.94, 22.97 - 22.102 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of Chapter 22, Subchapter E, §§22.86 
- 22.91, 22.94, and 22.97 - 22.102, concerning the Hinson-Ha-
zlewood College Student Loan Program: All Loans Made Be-
fore Fall Semester, 1971, not Subject to the Federally Insured 
Student Loan Program, without changes to the proposed text as 
published in the July 26, 2019, issue of the Texas Register (44 
TexReg 3746). The rules will not be republished. 

No comments were received. 

The repeal is adopted under the Texas Education Code, §52.54, 
which provides the Coordinating Board with the authority to 
adopt rules to implement the Hinson-Hazlewood College Stu-
dent Loan Program: All Loans Made Before Fall Semester, 
1971, Not Subject to the Federally Insured Student Loan Pro-
gram. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904276 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

SUBCHAPTER K. PROVISIONS FOR 
SCHOLARSHIPS FOR STUDENTS 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

GRADUATING IN THE TOP 10 PERCENT OF 
THEIR HIGH SCHOOL CLASS 
19 TAC §§22.196 - 22.203 

The Texas Higher Education Coordinating Board (Coordinat-
ing Board) adopts the repeal of Chapter 22, Subchapter K, 
§§22.196 - 22.203, concerning Provision for Scholarships for 
Students Graduating in the Top 10 Percent of Their High School 
Class, without changes to the proposed text as published in the 
July 26, 2019, issue of the Texas Register (44 TexReg 3747). 
The rules will not be republished. 

No comments were received. 

The repeal is adopted under the Texas Education Code, 
§56.493, which provides the Coordinating Board with the author-
ity to adopt rules to administer the Top Ten Percent Scholarship 
Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904278 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

CHAPTER 23. EDUCATION LOAN 
REPAYMENT PROGRAMS 
SUBCHAPTER C. THE PHYSICIAN 
EDUCATION LOAN REPAYMENT PROGRAM 
19 TAC §§23.65, 23.70, 23.71 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to Chapter 23, Subchapter C, 
§§23.65, 23.70, and 23.71, concerning the Physician Education 
Loan Repayment Program, without changes to the proposed 
text as published in the July 26, 2019, issue of the Texas 
Register (44 TexReg 3747). The rules will not be republished. 

No comments were received. 

The amendments are adopted under the Texas Education Code, 
§61.537, which authorizes the Coordinating Board to adopt rules 
consistent with Texas Education Code, Chapter 61, Subchapter 
J. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904279 

William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

SUBCHAPTER E. DENTAL EDUCATION 
LOAN REPAYMENT PROGRAM 
19 TAC §§23.124 - 23.130 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of Chapter 23, Subchapter E, §§23.124 
- 23.130, concerning the Dental Education Loan Repayment Pro-
gram, without changes to the proposed text as published in the 
July 26, 2019, issue of the Texas Register (44 TexReg 3749). 
The rules will not be republished. 

The following comment was received after the public comment 
period: 

COMMENT: The Texas Dental Association (TDA) commented 
in opposition to repealing the rules, citing their active efforts to 
pursue funding for this program. 

STAFF RESPONSE: The repeal of Texas Administrative Code 
(TAC) Chapter 23, Subchapter E, does not repeal the Dental Ed-
ucation Loan Repayment Program in state statutes. It continues 
to exist in Texas Education Code Chapter 61, Subchapter V. TAC 
Chapter 23, Subchapter E is being repealed to provide greater 
clarity by removing administrative code for a program that is not 
currently administered. Should the Dental Education Loan Re-
payment Program be funded in a future legislative session, ap-
propriate administrative code will be reissued. No changes were 
made to the repeal based on this comment. 

The repeal is adopted under the Texas Education Code (TEC), 
Subchapter V, §61.908, which provides the Coordinating Board 
the authority to adopt rules necessary for the administration of 
this subchapter. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904280 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

SUBCHAPTER F. BORDER COUNTY 
DOCTORAL FACULTY EDUCATION LOAN 
REPAYMENT PROGRAM 
19 TAC §§23.155 - 23.161 
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♦ ♦ ♦ 

♦ ♦ ♦ The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts the repeal of Chapter 23, Subchapter F, §§23.155 
- 23.161, concerning the Border County Doctoral Faculty Educa-
tion Loan Repayment Program, without changes to the proposed 
text as published in the July 26, 2019, issue of the Texas Regis-
ter (44 TexReg 3750). The rules will not be republished. 

No comments were received. 

The repeal is adopted under the Texas Education Code (TEC), 
Subchapter M, §61.708, which provides the Coordinating Board 
the authority to adopt rules necessary for the administration of 
this subchapter. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904282 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

SUBCHAPTER H. PEACE OFFICER LOAN 
REPAYMENT ASSISTANCE PROGRAM 
19 TAC §§23.209 - 23.216 

The Texas Higher Education Coordinating Board (Coordinat-
ing Board) adopts the addition of Chapter 23, Subchapter H, 
§§23.209-23.216, concerning the Peace Officer Loan Repay-
ment Assistance Program, without changes to the proposed text 
as published in the July 26, 2019, issue of the Texas Register 
(44 TexReg 3751), which was created by Senate Bill 16 and 
signed by the Governor following the 86th Texas Legislature 
Session. The rules will not be republished. Funding for the pro-
gram is authorized for the 2020-2021 biennium by Contingency 
Rider 18.60 of the General Appropriations Act. 

No comments were received. 

The new rules are adopted under the Texas Education Code, 
§61.9959, which authorizes the Coordinating Board to adopt 
rules. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904286 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

SUBCHAPTER J. MATH AND SCIENCE 
SCHOLARS LOAN REPAYMENT PROGRAM 
19 TAC §§23.288, 23.290, 23.294 

The Texas Higher Education Coordinating Board (Coordinating 
Board) adopts amendments to Chapter 23, Subchapter J, 
§§23.288, 23.290, and 23.294 concerning the Math and Science 
Scholars Loan Repayment Program, without changes to the 
proposed text as published in the July 26, 2019, issue of the 
Texas Register (44 TexReg 3752) and will not be republished. 

No comments were received. 

The amendments are adopted under the Texas Education Code, 
§61.9840, which authorized the Coordinating Board to adopt 
rules necessary for the administration of the Math and Science 
Scholars Loan Repayment Program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904288 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: December 5, 2019 
Proposal publication date: July 26, 2019 
For further information, please call: (512) 427-6365 

♦ ♦ ♦ 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 97. PLANNING AND 
ACCOUNTABILITY 
SUBCHAPTER AA. ACCOUNTABILITY AND 
PERFORMANCE MONITORING 
19 TAC §97.1005 

(Editor's note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is 
"cumbersome, expensive, or otherwise inexpedient," the figure 
in 19 TAC §97.1005 is not included in the print version of the 
Texas Register. The figure is available in the on-line version of 
the November 29, 2019, issue of the Texas Register.) 

The Texas Education Agency (TEA) adopts an amendment to 
§97.1005, concerning the performance-based monitoring anal-
ysis system. The amendment is adopted with changes to the 
proposed text as published in the August 16, 2019 issue of the 
Texas Register (44 TexReg 4283) and will be republished. The 
amendment adopts into rule the 2019 Results Driven Account-
ability (RDA) Manual, which replaces the 2018 Performance-
Based Monitoring Analysis System (PBMAS) Manual; provides 
clarifications to existing statutory provisions; and reflects the re-
codification of Texas Education Code (TEC), Chapter 39A. The 
adopted amendment to 19 TAC §97.1005 also changes the sec-
tion title to Results Driven Accountability. 
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REASONED JUSTIFICATION: To meet the requirements of 
House Bill (HB) 3459, 78th Texas Legislature, 2003, limiting 
and redirecting monitoring, the TEA developed the PBMAS and 
adopted specific criteria and calculations for monitoring perfor-
mance and program effectiveness in annual PBMAS manuals. 
Each year since 2005, the annual PBMAS Manual was adopted 
in rule and used in conjunction with other evaluation systems 
to monitor performance and program effectiveness of special 
programs in school districts and charter schools. 

The adopted amendment to 19 TAC §97.1005 removes from rule 
the 2018 PBMAS Manual and adopts into rule the new 2019 RDA 
Manual as Figure: 19 TAC §97.1005(b). The PBMAS Manual 
has been renamed the RDA Manual in order to align with the 
Office of Special Education Programs (OSEP) framework. The 
2019 RDA Manual includes several key changes from the PB-
MAS Manual used for the 2018 system. Many of these changes 
are marked in the manual as "New!" for easy reference. Detailed 
information about specific indicators is included in Section III of 
the adopted new RDA Manual. 

General differences in the adopted new RDA Manual include 
changing reference from PBMAS to RDA and updating the cur-
rent year from 2018 to 2019 throughout the manual. Following 
is a description of substantive changes made in each section of 
the manual. 

Section I: Introduction 

The Introduction section summarizes the substantive changes 
from the 2018 Introduction. 

Guiding Principles of the PBMAS have been updated to align 
with the federal principles of RDA. 

The section also describes the transition to RDA in 2019 from 
the 2018 PBMAS, as follows. 

Bilingual Education and English as a Second Language 
(BE/ESL) 

For 2019, the following language was added to the BE/ESL In-
dicators #1 (i-v), #2 (i-v), and #5 (i-v): English learners (ELs) in 
their first year in U.S. schools are excluded from these indicators 
unless they were administered STAAR Alternate 2. This exclu-
sion allows local education agencies (LEAs) at least one full year 
of instruction before the indicator will apply. BE/ESL Indicator 3 
(i-v) is report only. As a report-only indicator, it can be used for 
LEA information and planning purposes only. BE/ESL Indicator 
#4 (i-v) now includes ELs classified in Texas Student Data Sys-
tem (TSDS) Public Education Information Management System 
(PEIMS) in their first, second, third, and fourth year of monitor-
ing as allowed by Every Student Succeeds Act (ESSA) (M1-M4 
students). BE/ESL Indicator #8 and BE/ESL Indicator #9 are no 
longer report only. 

Career and Technical Education (CTE) 

For the 2019 RDA Manual, CTE Indicator #7 (CTE Nontradi-
tional Course Completion Rate - Males) and CTE Indicator #8 
(Nontraditional Course Completion Rate - Females) have been 
removed because LEAs cannot control the gender of students 
taking elective courses. The following language was added to 
CTE Indicator #2 (i-iv): English learners (ELs) in their first year 
in U.S. schools are excluded from these indicators, unless they 
were administered STAAR Alternate 2. 

An administrative, nonsubstantive change was made in the CTE 
summary description at adoption for clarification to include the 
words "and is report only." 

Every Student Succeeds Act (ESSA) 

For the 2019 RDA Manual, ESSA Indicators #9-#20 have been 
added to collect data for students identified as Foster Care, 
Homeless, and Military. The new indicators are report only for 
those populations of students on the STAAR® 3-8, STAAR® 
EOC, Annual Dropout, and Graduation performance. Therefore, 
no performance level will be assigned for ESSA Indicators 
#9-#20. 

An administrative, nonsubstantive change was made in the 
ESSA summary description at adoption for consistency to 
include the sentence, "The following language was added to 
ESSA Indicator #1, 'English learners (ELs) in their first year in 
U.S. schools are excluded from these indicators, unless they 
were administered STAAR Alternate 2' and is report only." 

Special Education (SPED) 

In 2019, SPED Indicator #4: SPED STAAR Alternate 2 Partici-
pation Rate will be a report-only indicator. No performance level 
will be assigned to the indicator. Performance levels for Signifi-
cant Disproportionality (SD) SPED Indicators #9-#16 will be as-
signed using SD (Year 1), SD (Year 2), SD (Year 3), or SD (RP) 
for any racial/ethnic group if the racial/ethnic group's risk ratio 
exceeds 2.5. As required by federal regulations under 34 CFR 
Part 300, each LEA's indicator for SD will be disaggregated data 
by the following racial and ethnic groups: (1) Hispanic/Latino; 
(2) American Indian or Alaska Native; (3) Asian; (4) Black or 
African American; (5) Native Hawaiian or Other Pacific Islander; 
(6) White; and (7) Two or More Races. Reasonable Progress will 
also be applied to determine SD. Each racial/ethnic group is also 
disaggregated by the following disability categories for SPED In-
dicator #11: SPED Representation (age 3-21): (1) Intellectual 
Disabilities; (2) Specific Learning Disabilities; (3) Emotional Dis-
turbance; (4) Speech/Language Impairments; (5) Other Health 
Impairments; and (6) Autism. 

In response to public comment, a change was made at adop-
tion to correct the SPED Indicators numbers described in the 
SPED summary in Section I: Introduction due to the duplica-
tion of SPED Indicator #4: SPED STAAR Alternate 2 Participa-
tion Rate in the proposed manual. The sentence describing the 
SPED Indicators has been corrected and the indicator numbers 
adjusted accordingly to reference the SPED indicators actually 
updated in the adopted manual. The agency had removed a re-
dundant indicator in the proposed RDA manual but had not up-
dated the reference to the indicators in the summary of changes, 
which was incorrectly shown as #10-#17. The agency has up-
dated the reference to indicators at adoption so that it is now con-
sistent with the applicable SPED Indicators, which are #9-#16. 

Additionally, the following administrative, nonsubstantive 
changes were made in Section I: Introduction at adoption in the 
description of Transitioning to RDA in 2019. 

The BE/ESL, CTE, ESSA, and SPED program summaries were 
revised to correct clerical errors and for clarity. 

Language that stated, "The availability of an additional year's 
data enables the Special Analysis component to be reinstated 
for all English language arts (ELA) State of Texas Assessments 
of Academic Readiness (STAAR)®2 end-of-course (EOC) indi-
cators," was removed because that was language used in 2018 
that does not apply to 2019. 

       Section II: Components of the 2019 RDA

ADOPTED RULES November 29, 2019 44 TexReg 7385 



The Components of the 2019 RDA section notes substantive 
changes from the "components for the 2018 PBMAS," as follows. 

Changes related to the data sources, accountability subsets, 
rounding, masking, performance levels (PLs), changes to cut 
points, minimum size requirement (MSR), and special analysis 
(SA) were made to remove reference to PBMAS. In addition, the 
term "district" was changed to "LEA" and dates were updated. 

The RDA PL Assignment and SA Determination Process flow-
chart reflects formatting changes. There are no substantive 
changes to the flowchart. In response to public comment, 
changes were made at adoption to correct the title of the page 
for the PL Assignment and SA Process for Group Size of 15-29 
flow chart and a technical correction was also made to the flow 
chart to add the yes/no pathway between options. 

Changes to Required Improvements (RI), RI calculations, and 
the "Example of RI Using Indicator #8: Migrant Graduation" are 
also related to the image and formatting. The example is the 
same as in 2018. An administrative, nonsubstantive change was 
made at adoption to correct the example of the RI calculation for 
the migrant graduation rate to add the fractional line between the 
numerator and denominator. 

Reasonable Progress (RP), RP Calculations, and the Propor-
tionate Improvement Calculation have been added to comply 
with 34 CFR §300.647(d)(2). 

The Monitoring Interventions section has been updated to show 
TEA organizational change from the Office of Academics to the 
Division of Review and Support. The section was also updated 
to direct LEAs to join the "To the Administrator Addressed" (TAA) 
correspondence listserv and to provide a link for LEAs to register 
for monitoring support. 

Section III: Performance Indicators 

Bilingual Education/English as a Second Language (BE/ESL) 

Indicators #1, #2, and #5 have changed to report only because 
the inclusion of English learners in the first year in a U.S. school 
may have an impact on the data reporting for LEAs. Therefore, 
the indicator will collect the data this year without assigning a 
performance level to any LEAs. 

Indicator #3 is a report-only indicator because the student popu-
lation is not receiving services for bilingual education or English 
as a Second Language due to parent denials. 

Indicator #4 shows the change in language from limited Eng-
lish proficient to English learner and reflects updates to the cri-
teria for the calculation for students in Texas Student Data Sys-
tem (TSDS) Public Education Information Management System 
(PEIMS). The data will not include special analysis and the years 
of analysis changes to one. However, there is no anticipated 
impact to LEAs, so the performance level assignments are the 
same. 

No substantive changes are made to BE/ESL Indicator #6 or #7. 
Only updates to language and dates are noted in the changes. 

Indicators #8 and #9 were new last year and will continue as a 
report-only indicator this year to increase the validity and relia-
bility of the data before assigning a performance level to LEAs. 

Career and Technical Education (CTE) 

There are no new substantive changes to CTE Indicator #1, #3, 
#4, #5, or #6. 

Indicator #2 has changed to report only because the inclusion of 
English learners in the first year in a U.S. school may have an 
impact on the data reporting for LEAs. Therefore, the indicator 
will collect the data this year without assigning a performance 
level to any LEAs. 

Indicators #7 and #8 have been deleted from this data collection 
because it is duplicative of data that is already collected to com-
ply with the federal requirements for Perkins IV and Perkins V. 

Every Student Succeeds Act (ESSA) 

Indicator #1 will change to report only because the inclusion of 
English learners in the first year in a U.S. school may have an 
impact on the data reporting for LEAs. Therefore, the indicator 
will collect the data this year without assigning a performance 
level to any LEAs. 

No substantive changes are made for ESSA Indicators #2-#7. 

Indicator #8 now has performance levels assigned based on data 
collections that have been proven valid and reliable based on 
previous years of data collection. 

Indicators #9-#20 have been added to comply with program 
requirements for special populations that include children who 
are experiencing homelessness (authorized by Title VII-B of the 
McKinney-Vento Homeless Assistance Act), children who are 
in foster care (as authorized by ESEA Section 1111(g)(1)(E) 
and Section 1112(c)(5)(B)), and military-connected students 
(TEC, §25.006(c)(1) and (2) and (d)(1) and(3)). Indicators 
to measure state assessment performance (Grades 3-8 and 
end-of-course), dropout, and graduation have been added for 
each vulnerable population of students: ESSA Indicator #9: 
Foster Care STAAR® 3-8 Passing Rate; ESSA Indicator #10: 
Foster Care STAAR® EOC Passing Rate; ESSA Indicator #11: 
Foster Care Annual Dropout Rate (Grades 7-12); ESSA Indi-
cator #12: Foster Care Graduation Rate; ESSA Indicator #13: 
Homeless STAAR® 3-8 Passing Rate; ESSA Indicator #14: 
Homeless STAAR® EOC Passing Rate; ESSA Indicator #15: 
Homeless Annual Dropout Rate; ESSA Indicator #16: Home-
less Graduation Rate; ESSA Indicator #17: Military STAAR® 
3-8 Passing Rate; ESSA Indicator #18: Military STAAR® EOC 
Passing Rate; ESSA Indicator #19: Military Annual Dropout 
Rate; ESSA Indicator #20: Military Graduation Rate. 

Special Education (SPED) 

Indicator #4 has changed both the calculation and assignment 
of a performance level to the indicator. The calculation changed 
the denominator from students served in special education to all 
students in Grades 3-9 to collect the federally required data for 
reporting the overall participation of students with disabilities in 
alternate testing. The assignment of performance levels in 2018 
have also been removed and the TEA does not intend to assign 
performance levels related to this indicator. 

Indicator #8 added a new instructional setting to the calculation. 
As proposed, this indicator would have been a report-only indica-
tor; however, in response to public comment, SPED Indicator #8 
was modified at adoption. Performance levels will be assigned 
to this indicator. 

Indicator #10 will change to report only due to the addition of an 
instructional setting code in the calculation that may impact LEA 
determinations. Therefore, the performance level will remain a 
report-only indicator for this year, but 34 CFR Part 300 requires 
that Significant Disproportionality will still apply for this year. 
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Indicators #9-#16 have all been updated to show that reasonable 
progress will apply and that a rating of Significant Disproportion-
ality for a third year may apply (Year 3) or SD (RP). 

In response to public comment, SPED Indicator #11 was modi-
fied at adoption to correct a clerical error, removing duplicative 
wording in the denominator of the calculation. Additionally, an 
administrative, nonsubstantive change was made to SPED In-
dicator #11 at adoption to remove language about assigning an 
overall performance level. 

Indicator #16 added performance level assignments based on 
valid and reliable data collected in the previous PBMAS. 

No substantive changes are made for SPED Indicators #1-#3 
and #5-#7. 

Additionally, administrative, nonsubstantive changes were made 
at adoption to revise the SPED Indicators chart at the beginning 
of the SPED information in Section III: Performance Indicators 
to reflect related statutory citations and to remove State Perfor-
mance Plan Indicator references for clarity. 

Section IV: Appendices 

No substantive changes are made to this section. All information 
has been updated with current contact information. 

General 

Administrative, nonsubstantive changes were made at adoption 
to revise the table of contents to reflect only one header for each 
category for Section III: Performance Indicators and formatting 
was updated throughout the manual to correct formatting prob-
lems due to the redlined changes in the proposal and to ensure 
that all calculations were shifted back to proper alignment. 

The description of the PL Assignment was updated throughout 
the manual for formatting consistency. 

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The 
public comment period on the proposal began August 16, 2019, 
and ended September 16, 2019. Public hearings to solicit testi-
mony and input on the adopted rules were held at 1:00 p.m. on 
September 4, 2019, and on September 9, 2019, in Room 1-111, 
William B. Travis Building, 1701 North Congress Avenue, Austin, 
Texas 78701. Following is a summary of public comments re-
ceived and corresponding agency responses. 

Comment: A school administrator commented that the changes 
to Bilingual Education and English as a Second Language 
(BE/ESL) Indicators #1, #2, and #5, which exclude first year 
students from the calculation, will not impact the data. The 
administrator argued that excluding students is contradictory to 
making an indicator report only. 

Agency Response: The agency disagrees. These two state-
ments are not contradictory. The agency is making the indicator 
report only for one year because the data set has changed. The 
agency excludes the students first year of performance because 
the student has not had sufficient opportunity to participate in the 
program. 

Comment: An individual from Region 15 Education Service Cen-
ter identified a clerical mistake in reference to the changes de-
scribed for the Special Education (SPED) Indicators in Section I: 
Introduction on page 5 of the proposed manual. The individual 
stated that the summary of changes referenced an additional in-
dicator for a total of 17, instead of the actual 16 in the manual. 

Agency Response: The agency agrees and at adoption has 
modified Section I: Introduction, which summarizes changes be-
tween the PBMAS and RDA manuals, to correct the indicator 
numbers referenced for SPED to match the SPED Indicators 
numbers actually updated in the adopted manual. The agency 
had removed a redundant indicator in the proposed RDA man-
ual but had not updated the reference to the indicators in the 
summary of changes, which was incorrectly shown as #10-#17. 
The agency has updated the reference to indicators at adoption 
so that it is now consistent with the applicable SPED Indicators, 
which are #9-#16. 

Comment: Disability Rights Texas (DRTx) referenced Section II: 
Components of the 2019 RDA, relating to PL Assignment and 
SA Process for Group Size of 15-29 on page 15 of the proposed 
manual, and identified a clerical error in the page title and an 
error in the flow chart on that page. DRTx also recommended 
that the agency assign a PL for a small "n" size. 

Agency Response: The agency agrees with making the recom-
mended clerical corrections and at adoption has corrected the 
page title to reference RDA instead of PBMAS and corrected 
the flow chart to add the yes/no pathway between options. The 
agency disagrees, however, with the recommendation to assign 
a PL for a small "n" size. The "n" size is set to protect student 
identifiable information. 

Comment: DRTx referenced Section II: Components of the 2019 
RDA, relating to Monitoring Interventions on page 19 of the pro-
posed manual, and requested clarification of the coordination 
between the Division of Review and Support and the Office of 
Special Populations and Monitoring to implement cyclical and 
targeted monitoring. 

Agency Response: The agency disagrees that the Monitoring In-
terventions description needs further clarification in this manual. 
The agency will address and further clarify monitoring interven-
tions on the Division of Review and Support website. There will 
be opportunities to engage in more stakeholder meetings and 
resources that support targeted and cyclical monitoring. 

Comment: DRTx commented that for SPED Indicator #7, the 
benchmark for a performance level of zero should be increased 
from 30% to 40%. 

Agency Response: The agency disagrees that the increase to 
the benchmark should occur in 2019. However, the agency does 
agree to look further into the data modeling and consider the 
recommendation in the future. 

Comment: DRTx requested that SPED Indicator #8 be a regu-
lar indicator and not a report only indicator. DRTx also recom-
mended that cut points for PL 1, PL 2, and PL 3 be reviewed and 
reset and suggested specific percentages. 

Agency Response: The agency agrees and has changed SPED 
Indicator #8 at adoption to a regular indicator because the ad-
ditional PEIMS code that will allow LEAs to include mainstream 
students in the calculation will increase the likelihood of meeting 
the requirements for complying with the indicator. The agency 
disagrees, however, with adjusting the cut points for this year but 
will consider revisions to the cut points in the future. 

Comment: DRTx commented that SPED Indicator #11 has a 
clerical error where the word students appears twice in the de-
nominator of the calculation. 

Agency Response: The agency agrees and at adoption has cor-
rected the clerical error. 
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Comment: DRTx commented that SPED Indicator #13 should 
include the disciplinary action code 26 (Terroristic Threat) in the 
calculation. 

Agency Response: The agency disagrees. Code 26 refers to 
terrorist threats and was not included in the 2018 manual or 
discussed with stakeholders as part of this rulemaking process. 
However, the agency will consider the recommendation for fu-
ture policy reviews. 

Comment: DRTx commented that SPED Indicators #14 and #15 
should include disciplinary action codes 1-5, 25, and 50-53 in the 
numerators for both indicators. 

Agency Response: The agency disagrees. Action codes 1-5, 
25, and 50-53 relate to expulsions or out of school suspensions 
and are included in SPED Indicator #16. 

Comment: Texans for Special Education Reform (TxSER) re-
quested that the minimum size requirement be decreased from 
30 to 25. 

Agency Response: The agency disagrees. The minimum size 
requirement is designed to protect from the release of student 
identifiable information. The agency is willing to discuss the 
changes to the minimum size requirements in the future. 

Comment: TxSER expressed disagreement with the change to 
Indicator 8 to include instructional code 97 as a mainstream set-
ting. TxSER argued that the rule is inconsistent because code 
86 is treated as a separate setting under Indicator 10. 

Agency Response: The agency disagrees. Instructional code 97 
includes students who are taught in a community setting, specifi-
cally students ages 3-5 with disabilities who are taught in a regu-
lar classroom. It also includes students who are receiving transi-
tional services that will allow the student to live as independently 
as possible. Code 86 occurs in a residential facility. 

Comment: TxSER requested that the performance level of PL 0 
be increased to at least 33% for SPED Indicator #7. 

Agency Response: The agency disagrees. The agency will not 
increase the performance level for SPED Indicator #7 at this 
time. However, the agency will review the recommendation with 
stakeholders as future revisions to the indicators are considered 
for next year's rule proposal. 

Comment: TxSER requested that the calculations for SPED Indi-
cators #12-#16 be changed to monitor significant discrepancies 
as opposed to significant disproportionality. 

Agency Response: The agency disagrees. The agency practice 
is to not assign performance levels for an indicator for significant 
discrepancies because significant disproportionality is reported 
to the U.S. Department of Education, and the U.S. Department of 
Education imposes consequences for significant disproportion-
ality. The agency does report significant discrepancies under its 
State Performance Plan. The agency has raised this issue previ-
ously with stakeholders and will review the recommendation with 
stakeholders as future revisions to the indicators are considered 
for next year's rule proposal. 

Comment: TxSER requested that the denominator in SPED In-
dicator #16 be changed to students not receiving special educa-
tion and related services. 

Agency Response: The agency disagrees. The agency practice 
is to not assign performance levels for an indicator for significant 
discrepancies because significant disproportionality is reported 
to the U.S. Department of Education, and the U.S. Department of 

Education imposes consequences for significant disproportion-
ality. The agency does report significant discrepancies under its 
State Performance Plan. The agency has raised this issue previ-
ously with stakeholders and will review the recommendation with 
stakeholders as future revisions to the indicators are considered 
for next year's rule proposal. 

STATUTORY AUTHORITY. The amendment is adopted under 
Texas Education Code (TEC), §7.021(b)(1), which authorizes 
the TEA to administer and monitor compliance with education 
programs required by federal or state law, including federal fund-
ing and state funding for those programs; TEC, §7.028, which 
authorizes the TEA to monitor as necessary to ensure school dis-
trict and charter school compliance with federal law and regula-
tions, financial integrity, and data integrity. Section 7.028(a) also 
authorizes the TEA to monitor special education programs for 
compliance with state and federal laws. Section 7.028 also au-
thorizes the agency to monitor school district and charter schools 
through its investigative process; TEC, §12.056, which requires 
that a campus or program for which a charter is granted under 
the TEC, Chapter 12, Subchapter C, is subject to any prohibition 
relating to the Public Education Information Management Sys-
tem (PEIMS) to the extent necessary to monitor compliance with 
the TEC, Chapter 12, Subchapter C, as determined by the com-
missioner; high school graduation under the TEC, §28.025; spe-
cial education programs under the TEC, Chapter 29, Subchap-
ter A; bilingual education under the TEC, Chapter 29, Subchap-
ter B; and public school accountability under the TEC, Chap-
ter 39, Subchapters B, C, D, F, and J, and Chapter 39A; TEC, 
§12.104, which states that a charter granted under the TEC, 
Chapter 12, Subchapter D, is subject to a prohibition, restriction, 
or requirement, as applicable, imposed by the TEC, Title 2, or 
a rule adopted under the TEC, Title 2, relating to the PEIMS to 
the extent necessary to monitor compliance with the TEC, Chap-
ter 12, Subchapter D, as determined by the commissioner; high 
school graduation requirements under the TEC, §28.025; special 
education programs under the TEC, Chapter 29, Subchapter A; 
bilingual education under the TEC, Chapter 29, Subchapter B; 
discipline management practices or behavior management tech-
niques under the TEC, §37.0021; public school accountability 
under the TEC, Chapter 39, Subchapters B, C, D, F, G, and J, 
and Chapter 39A; and intensive programs of instruction under 
the TEC, §28.0213; TEC, §29.001, which authorizes the TEA to 
effectively monitor all local educational agencies (LEAs) to en-
sure that rules relating to the delivery of services to children with 
disabilities are applied in a consistent and uniform manner, to 
ensure that LEAs are complying with those rules, and to ensure 
that specific reports filed by LEAs are accurate and complete; 
TEC, §29.0011(b), which authorizes the TEA to meet the require-
ments under (1) 20 U.S.C. Section 1418(d) and its implement-
ing regulations to collect and examine data to determine whether 
significant disproportionality based on race or ethnicity is occur-
ring in the state and in the school districts and open-enrollment 
charter schools in the state with respect to the: (A) Identifica-
tion of children as children with disabilities, including the iden-
tification of children as children with particular impairments; (B) 
Placement of children with disabilities in particular educational 
settings; and (C) Incidence, duration, and type of disciplinary 
actions taken against children with disabilities including suspen-
sions or expulsions; or (2) 20 U.S.C. Section 1416(a)(3)(C) and 
its implementing regulations to address in the statewide plan the 
percentage of schools with disproportionate representation of 
racial and ethnic groups in special education and related ser-
vices and in specific disability categories that result from inap-
propriate identification; TEC, §29.010(a), which authorizes the 
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TEA to adopt and implement a comprehensive system for mon-
itoring LEA compliance with federal and state laws relating to 
special education, including ongoing analysis of LEA special ed-
ucation data; TEC, §29.062, which authorizes the TEA to eval-
uate and monitor the effectiveness of LEA programs and apply 
sanctions concerning students with limited English proficiency; 
TEC, §29.066, which authorizes PEIMS reporting requirements 
for school districts that are required to offer bilingual education 
or special language programs to include the following informa-
tion in the district's PEIMS report: (1) demographic information, 
as determined by the commissioner, on students enrolled in dis-
trict bilingual education or special language programs; (2) the 
number and percentage of students enrolled in each instruc-
tional model of a bilingual education or special language pro-
gram offered by the district; and (3) the number and percentage 
of students identified as students of limited English proficiency 
who do not receive specialized instruction; TEC, §29.182, which 
authorizes the State Plan for Career and Technology Education 
to ensure the state complies with requirements for supplemen-
tal federal career and technology funding; TEC, §39.051 and 
§39.052, which authorize the commissioner to determine criteria 
for accreditation statuses and to determine the accreditation sta-
tus of each school district and open-enrollment charter school; 
TEC, §39.053, which authorizes the commissioner to adopt a 
set of indicators of the quality of learning and achievement and 
requires the commissioner to periodically review the indicators 
for consideration of appropriate revisions; TEC, §39.054(b-1), 
which authorizes the TEA to consider the effectiveness of district 
programs for special populations, including career and technical 
education programs, when determining accreditation statuses; 
TEC, §39.0541, which authorizes the commissioner to adopt in-
dicators and standards under the TEC, Chapter 39, Subchapter 
C, at any time during a school year before the evaluation of a 
school district or campus; TEC, §§39.056, 39.057, and 39.058, 
which authorize the commissioner to adopt procedures relating 
to monitoring reviews and special accreditation investigations; 
TEC, §39A.001, which authorizes the commissioner to take any 
of the actions authorized by the TEC, Chapter 39A, to the ex-
tent the commissioner determines necessary if a school does 
not satisfy the academic performance standards under the TEC, 
§39.053 or §39.054, or based upon a special accreditation in-
vestigation; TEC, §39A.002, which authorizes the commissioner 
to take certain actions if a school district becomes subject to 
commissioner action under the TEC, §39A.001; TEC, §39A.004, 
which authorizes the commissioner to appoint a board of man-
agers to exercise the powers and duties of a school district's 
board of trustees if the district is subject to commissioner ac-
tion under the TEC, §39A.001, and has a current accreditation 
status of accredited-warned or accredited-probation; or fails to 
satisfy any standard under the TEC, §39.054(e); or fails to sat-
isfy any financial accountability standard; TEC, §39A.005, which 
authorizes the commissioner to revoke school accreditation if 
the district is subject to the TEC, §39A.001, and, for two con-
secutive school years has received an accreditation status of 
accredited-warned or accredited-probation, failed to satisfy any 
standard under the TEC, §39.054(e), or has failed to satisfy a 
financial performance standard; TEC, §39A.007, which autho-
rizes the commissioner to impose a sanction designed to im-
prove high school completion rates if the district has failed to sat-
isfy any standard under the TEC, §39.054(e), due to high school 
completion rates; TEC, §39A.051, which authorizes the commis-
sioner to take action based on campus performance that is below 
any standard under the TEC, §39.054(e); and TEC, §39A.063, 

which authorizes the commissioner to accept substantially sim-
ilar intervention measures as required by federal accountability 
measures in compliance with the TEC, Chapter 39A. 

Legislation from the 86th Texas Legislature, 2019, did not impact 
authority for this rulemaking. 

CROSS REFERENCE TO STATUTE. Texas Education Code, 
§§7.021(b)(1), 7.028, 12.056, 12.104, 29.001, 29.0011(b), 
29.010(a), 29.062, 29.066, 29.182, 39.051, 39.052, 39.053, 
39.054(b-1), 39.0541, 39.056, 39.057, 39.058, 39A.001, 
39A.002, 39A.004, 39A.005, 39A.007, 39A.051, and 39A.063. 

§97.1005. Results Driven Accountability. 

(a) In accordance with Texas Education Code, §7.028(a), the 
purpose of the Results Driven Accountability (RDA) is to report an-
nually on the performance of school districts and charter schools in 
selected program areas: bilingual education/English as a Second Lan-
guage, career and technical education, special education, and certain 
Title programs under federal law. The performance of a school district 
or charter school is reported through indicators of student performance 
and program effectiveness and corresponding performance levels es-
tablished by the commissioner of education. 

(b) The assignment of performance levels for school districts 
and charter schools in the 2019 RDA report is based on specific cri-
teria and calculations, which are described in the 2019 RDA Manual 
provided in this subsection. 
Figure: 19 TAC §97.1005(b) 

(c) The specific criteria and calculations used in the RDA 
framework will be established annually by the commissioner of edu-
cation and communicated to all school districts and charter schools. 

(d) The specific criteria and calculations used in the annual 
RDA manual adopted for prior school years will remain in effect for all 
purposes, including accountability and performance monitoring, data 
standards, and audits, with respect to those school years. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 13, 

2019. 
TRD-201904229 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: December 3, 2019 
Proposal publication date: August 16, 2019 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 22. TEXAS STATE BOARD OF 
PUBLIC ACCOUNTANCY 

CHAPTER 511. ELIGIBILITY 
SUBCHAPTER B. CERTIFICATION BY 
EXAMINATION 
22 TAC §511.22 
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♦ ♦ ♦ 

♦ ♦ ♦ 

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.22, concerning Initial Filing of the Application of In-
tent, without changes to the proposed text as published in the 
October 4, 2019, issue of the Texas Register (44 TexReg 5743) 
and will not be republished. 

The amendment to §511.22 clarifies the Board's new fingerprint-
ing requirements and deletes the reference to good moral char-
acter, to track the changes made to the Act effective September 
1, 2019 and replaces it with "lacks a history of dishonest or felo-
nious acts." 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904241 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 4, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 305-7842 

22 TAC §511.27 

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.27, concerning Good Moral Character Evidence 
from Foreign Residents, without changes to the proposed text 
as published in the October 4, 2019 issue of the Texas Register 
(44 TexReg 5744) and will not be republished. 

The amendment to §511.27 deletes the references to good moral 
character to track the changes made to the Act effective Septem-
ber 1, 2019, and replaces it with "a lack of a history of dishonest 
or felonious acts." 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904242 

J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 4, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 

SUBCHAPTER H. CERTIFICATION 
22 TAC §511.161 

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.161, concerning Qualifications for Issuance of a 
Certificate, without changes to the proposed text as published 
in the October 4, 2019 issue of the Texas Register (44 TexReg 
5745) and will not be republished. 

The amendment to §511.161 deletes the reference to good moral 
character to track the changes made to the Act effective Septem-
ber 1, 2019 and advises applicants that the Board will be review-
ing applicants' criminal history records in order to ensure that li-
censees possess the integrity necessary to provide accounting 
services to the public. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904243 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 4, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 305-7842 

22 TAC §511.162 

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.162, concerning Application for Issuance of the 
Certificate by Exam After Completion of the CPA Examination, 
without changes to the proposed text as published in the Octo-
ber 4, 2019 issue of the Texas Register (44 TexReg 5746) and 
will not be republished. 

The amendment to §511.162 deletes the reference to good moral 
character to track the changes made to the Act effective Septem-
ber 1, 2019, and advises applicants that the Board will be review-
ing applicants' criminal history records in order to ensure that li-
censees possess the integrity necessary to provide accounting 
services to the public. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904244 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 4, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 

CHAPTER 512. CERTIFICATION BY 
RECIPROCITY 
22 TAC §512.4 

The Texas State Board of Public Accountancy adopts an amend-
ment to §512.4, concerning Application for Certification by Reci-
procity, without changes to the proposed text as published in the 
October 4, 2019, issue of the Texas Register (44 TexReg 5747) 
and will not be republished. 

The amendment to §512.4 deletes the reference to good moral 
character to track the changes made to the Act effective Septem-
ber 1, 2019, and advises applicants that the Board will be review-
ing applicants' criminal history records in order to ensure that li-
censees possess the integrity necessary to provide accounting 
services to the public. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904245 

J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 4, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 305-7842 

CHAPTER 519. PRACTICE AND PROCEDURE 
SUBCHAPTER A. GENERAL PROVISIONS 
22 TAC §519.7 

The Texas State Board of Public Accountancy adopts an amend-
ment to §519.7, concerning Misdemeanors that Subject a Li-
censee or Certificate Holder to Discipline by the Board, with-
out changes to the proposed text as published in the October 
4, 2019, issue of the Texas Register (44TexReg 5749) and will 
not be republished. 

The amendment to §519.7 identifies the types of criminal of-
fenses that could subject a licensee to disciplinary action and 
why they are necessary to protect the public. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904246 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 4, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 305-7842 

SUBCHAPTER B. COMPLAINTS AND 
INVESTIGATIONS 
22 TAC §519.21 

The Texas State Board of Public Accountancy adopts an amend-
ment to §519.21, concerning Investigations, without changes to 
the proposed text as published in the October 4, 2019, issue of 
the Texas Register (44 TexReg 5751) and will not be republished. 

The amendment to §519.21 eliminates the requirement for quar-
terly notifications made to the parties on the status of complaint 
investigations. Another rule provides that parties will be notified 
of substantial developments in a complaint investigation. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904247 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 4, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 305-7842 

♦ ♦ ♦ 
22 TAC §519.29 

The Texas State Board of Public Accountancy adopts an amend-
ment to §519.29, concerning Voluntary Surrender of Certificate, 
without changes to the proposed text as published in the Octo-
ber 4, 2019, issue of the Texas Register (44 TexReg 5753) and 
will not be republished. 

The amendment to §519.29 notifies applicants of the Board's 
requirement for the fingerprints of applicants and licensees and 
the review of their criminal history records to assure the public's 
protections. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904248 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 4, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 305-7842 

SUBCHAPTER E. POST BOARD ORDER 
PROCEDURES 
22 TAC §519.95 

The Texas State Board of Public Accountancy adopts an amend-
ment to §519.95, concerning Reinstatement, without changes to 
the proposed text as published in the October 4, 2019, issue of 
the Texas Register (44 TexReg 5754) and will not be republished. 

The amendment to §519.95 helps to make applicants and the 
public aware of the Board's fingerprinting process and the review 
of applicants' criminal history record. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904249 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: December 4, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 305-7842 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 1. MISCELLANEOUS PROVISIONS 
SUBCHAPTER D. DESIGNATING 
INCURABLE NEURODEGENERATIVE 
DISEASES 
25 TAC §1.61 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), adopts new §1.61, concerning 
designating incurable neurodegenerative diseases. The new 
section is adopted with changes to the proposed text as pub-
lished in the September 27, 2019, issue of the Texas Register 
(44 TexReg 5541) and will be republished. 

BACKGROUND AND JUSTIFICATION 

The new section is necessary to comply with House Bill (H.B.) 
3703, 86th Legislature, Regular Session, 2019, which amended 
Texas Occupations Code, Chapter 169, and requires the Exec-
utive Commissioner of HHSC to adopt a rule designating incur-
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able neurodegenerative diseases. The new section designates 
incurable neurodegenerative diseases eligible for prescription of 
low-THC cannabis pursuant to Texas Occupations Code, Chap-
ter 169. The Executive Commissioner charged rule development 
for the designation of incurable neurodegenerative diseases to 
DSHS. 

COMMENTS 

The 31-day comment period ended October 28, 2019. 

During this period, DSHS received comments regarding the pro-
posed rule from two commenters, including Texas Neurology in 
Dallas, Texas, and Texas Star Alliance. A summary of the com-
ments relating to new §1.61, and DSHS responses follows. 

Comment: One commenter suggesting adding Cerebral Amyloid 
Angiopathy to the list of incurable neurodegenerative diseases 
eligible for prescription of low-THC cannabis. 

Response: DSHS declines to make the suggested change at 
this time. DSHS will address the requested condition in a future 
rule project to ensure that the list of designated incurable neu-
rodegenerative diseases is as comprehensive as possible and 
verified by subject-matter experts. 

Comment: One commenter provided an extensive list of sug-
gested conditions. 

Response: DSHS declines to make the suggested change at 
this time. DSHS will address the requested condition in a future 
rule project to ensure that the list of designated incurable neu-
rodegenerative diseases is as comprehensive as possible and 
verified by subject-matter experts. 

There are minor revisions due to Texas Register formatting. 
The changes to §1.61(b)(2)(C)(v)(II) revise the numbering of "(I) 
Sepiapterin reductase" to "(II) Sepiapterin reductase;" remove 
the extra word "and" from the end of 1.61(b)(2)(E)(i)(III); and 
add the word "and" at the end of 1.61(b)(2)(E)(iv)(VIII). 

There are also minor revisions to correct the spelling 
of diseases for §1.61(b)(1)(C) to "Freidreich's Ataxia;" 
§1.61(b)(1)(J)(ii)(II) to "Gerstmann-Straussler-Scheinker Dis-
ease," §1.61(b)(2)(A)(vi)(I) to "Alpers-Huttenlocher syndrome," 
and §1.61(b)(2)(A)(x)(II) to "SUCLG1-related mitochondrial 
DNA depletion syndrome, encephalomyopathic form with 
methylmalonic aciduria." 

STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code, 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and H.B. 
3703, which requires the Executive Commissioner of HHSC, in 
consultation with the National Institutes of Health, to adopt a 
rule designating incurable neurodegenerative diseases eligible 
for prescription of low-THC cannabis pursuant to Texas Occu-
pations Code, Chapter 169. 

§1.61. Incurable Neurodegenerative Diseases. 
(a) An incurable neurodegenerative disease is a condition, in-

jury, or illness: 

(1) that occurs when nerve cells in the brain or peripheral 
nervous system lose function over time; and 

(2) for which there is no known cure. 

(b) A qualifying physician under Texas Occupations Code, 
Chapter 169, may prescribe low-THC cannabis to a patient with a 

documented diagnosis of one or more of the following incurable 
neurodegenerative diseases: 

(1) Incurable Neurodegenerative Diseases with Adult On-
set: 

(A) Motor Neuron Disease: 

(i) Amyotrophic lateral sclerosis; 

(ii) Spinal-bulbar muscular atrophy; and 

(iii) Spinal Muscular Atrophy. 

(B) Muscular Dystrophies: 

(i) Duchenne Muscular Dystrophy; 

(ii) Central Core; and 

(iii) Facioscapulohumeral Muscular Dystrophy. 

(C) Freidreich's Ataxia. 

(D) Vascular dementia. 

(E) Charcot Marie Tooth and related hereditary neu-
ropathies. 

(F) Spinocerebellar ataxia. 

(G) Familial Spastic Paraplegia. 

(H) Progressive dystonias DYT genes 1 through 20. 

(I) Progressive Choreas: Huntington's Disease. 

(J) Amyloidoses: 

(i) Alzheimer's Disease; 

(ii) Prion Diseases: 

(I) Creutzfeldt-Jakob Disease; 

(II) Gerstmann-Straussler-Scheinker Disease; 

(III) Familial or Sporadic Fatal Insomnia; and 

(IV) Kuru. 

(K) Tauopathies. 

(i) Chronic Traumatic Encephalopathy: 

(ii) Pick Disease; 

(iii) Globular Glial Tauopathy; 

(iv) Corticobasal Degeneration; 

(v) Progressive Supranuclear Palsy; 

(vi) Argyrophilic Grain Disease; 

(vii) Neurofibrillary Tangle dementia, also known as 
Primary Age-related Tauopathy; and 

(viii) Frontotemporal dementia and parkinsonism 
linked to chromosome 17 caused by mutations in MAPT gene. 

(L) Synucleinopathies: 

(i) Lewy Body Disorders: 

(I) Dementia with Lewy Bodies; and 

(II) Parkinson's Disease; and 

(ii) Multiple System Atrophy. 

(M) Transactive response DNA-binding protein-43 
(TDP-43) Proteinopathies: 
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(i) Frontotemporal Lobar Degeneration; 

(ii) Primary Lateral Sclerosis; and 

(iii) Progressive Muscular Atrophy. 

(2) Incurable Neurodegenerative Diseases with Pediatric 
Onset: 

(A) Mitochondrial Conditions: 

(i) Kearn Sayers Syndrome; 

(ii) Mitochondrial Encephalopathy Ragged Red 
Fiber; 

(iii) Mitochondrial Encephalopathy Lactic Acidosis 
Stroke; 

(iv) Neuropathy, Ataxia, and Retinitis Pigmentosa; 

(v) Mitochondrial neurogastrointestinal en-
cephalopathy; 

(vi) Polymerase G Related Disorders: 

(I) Alpers-Huttenlocher syndrome; 

(II) Childhood Myocerebrohepatopathy spec-
trum; 

(III) Myoclonic epilepsy myopathy sensory 
ataxia; and 

(IV) Ataxia neuropathy spectrum; 

(vii) Subacute necrotizing encephalopathy, also 
known as Leigh syndrome; 

(viii) Respiratory chain disorders complex 1 through 
4 defects: Co Q biosynthesis defects; 

(ix) Thymidine Kinase; 

(x) Mitochondrial Depletion syndromes types 1 
through 14: 

(I) Deoxyguanisine kinase deficiency; 

(II) SUCLG1-related mitochondrial DNA de-
pletion syndrome, encephalomyopathic form with methylmalonic 
aciduria; and 

(III) RRM2B-related mitochondrial disease. 

(B) Creatine Disorders: 

(i) Guanidinoacetate methytransferase deficiency; 

(ii) L-Arginine/glycine amidinotransferase defi-
ciency; and 

(iii) Creatine Transporter Defect, also known as 
SLC 6A8. 

(C) Neurotransmitter defects: 

(i) Segawa Diease, also known as Dopamine Re-
sponsive Dystonia; 

(ii) Guanosine triphosphate cyclohydrolase defi-
ciency; 

(iii) Aromatic L-amino acid decarboxylase defi-
ciency; 

(iv) Monoamine oxidase deficiency; 

(v) Biopterin Defects: 

(I) Pyruvoyl-tetahydropterin synthase; 

(II) Sepiapterin reductase; 

(III) Dihydropteridine reductase; and 

(IV) Pterin-4-carbinolamine dehydratase. 

(D) Congenital Disorders of Glycosylation. 

(E) Lysosomal Storage Diseases: 

(i) Mucopolysaccaridosis: 

(I) Mucopolysaccharidosis Type I, also known as 
Hurler Syndrome or Scheie Syndrome; 

(II) Mucopolysaccharidosis Type II, also known 
as Hunter Syndrome; 

(III) Mucopolysaccharidosis Type III, also 
known as Sanfilippo A and B; 

(IV) Mucopolysaccharidosis Type IV, also 
known as Maroteaux-Lamy; and 

(V) Mucopolysaccharidosis Type VII, also 
known as Sly. 

(ii) Oligosaccharidoses: 

(I) Mannosidosis; 

(II) Alpha-fucosidosis; 

(III) Galactosialidosis; 

(IV) Asparylglucosaminuria; 

(V) Schindler; and 

(VI) Sialidosis; 

(iii) Mucolipidoses: 

(I) Mucolipidoses Type II, also known as Inclu-
sion Cell disease; and 

(II) Mucolipidoses Type III, also known as 
pseudo-Hurler polydystrophy; 

(iv) Sphingolipidoses: 

(I) Gaucher Type 2 and Type 3; 

(II) Neimann Pick Type A and B; 

(III) Neimann Pick Type C; 

(IV) Krabbe; 

(V) GM1 gangliosidosis; 

(VI) GM2 gangliosidosis also known as 
Tay-sachs and Sandhoff Disease; 

(VII) Metachromatic leukodystrophy; 

(VIII) Neuronal ceroid lipofuscinosis types 1-10 
including Batten Disease; and 

(IX) Farber Disease; and 

(v) Glycogen Storage-Lysosomal: Pompe Disease. 

(F) Peroxisomal Disorders: 

(i) X-linked adrenoleukodystrophy; 

(ii) Peroxisomal biosynthesis defects: 

(I) Zellweger syndrome: 
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(II) Neonatal Adrenoleukodystrophy; and 

(iii) D Bidirectional enzyme deficiency. 

(G) Leukodystrophy: 

(i) Canavan disease; 

(ii) Pelizaeus-Merzbacher disease; 

(iii) Alexander disease; 

(iv) Multiple Sulfatase deficiency; 

(v) Polyol disorders; 

(vi) Glycine encephalopathy, also known as non-ke-
totic hyperglycinemia; 

(vii) Maple Syrup Urine Disease; 

(viii) Homocysteine re-methylation defects; 

(ix) Methylenetetrahydrofolate reductase deficiency 
severe variant; 

(x) L-2-hydroxyglutaric aciduria; 

(xi) Glutaric acidemia type 1; 

(xii) 3-hydroxy-3-methylglutaryl-CoA lyase defi-
ciency; 

(xiii) Galactosemia; 

(xiv) Manosidosis alpha and beta; 

(xv) Salidosis; 

(xvi) Peripheral neuropathy types 1 through 4; 

(xvii) Pyruvate Dehydrogenase Deficiency; 

(xviii) Pyruvate Carboxylase Deficiency; 

(xix) Refsum Disease; and 

(xx) Cerebral Autosomal Dominant Arteriopathy 
with Sub-cortical Infarcts and Leukoencephalopathy. 

(H) Fatty Acid Oxidation: 

(i) Trifunctional protein deficiency; and 

(ii) Long-chain L-3 hydroxyacyl-CoA dehydroge-
nase deficiency. 

(I) Metal Metabolism: 

(i) Wilson Disease; 

(ii) Pantothenate Kinase Associated Neurodegener-
ation; and 

(iii) Neurodegeneration with brain iron accumula-
tion. 

(J) Purine and Pyrimidine Defects: 

(i) Adenylosuccinate synthase Deficiency; 

(ii) 5-aminoimidazole-4-carboxamide ribonu-
cleotide transformylase deficiency; 

(iii) Hypoxanthine-guanine phosophoribosyltrans-
ferase Deficiency also known as Lesch-Nyhan disease; 

(iv) Dihydropyrimidine dehydrogenase Deficiency; 
and 

(v) Dihydropirimidinase Deficiency. 

(c) A treating physician of a patient suffering from an incur-
able neurodegenerative disease not listed in subsection (b) of this sec-
tion may submit a request to the department to have a disease added. 

(d) A request under subsection (c) of this section shall 
be submitted to the department on a form prescribed by the de-
partment, which can be found on the department's website at 
https://www.dshs.texas.gov/chronic/default.shtm. 

(e) After review of the submitted documentation, the depart-
ment may request additional information or make a determination. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904262 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 5, 2019 
Proposal publication date: September 27, 2019 

       For further information, please call: (512) 776-3829

♦ ♦ ♦ 

SUBCHAPTER F. LICENSURE EXEMPTIONS 
25 TAC §1.81 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), adopts new §1.81, concerning 
Recognition of Out-of-State License of Military Spouse. New 
§1.81 is adopted with changes to the proposed text as published 
in the August 30, 2019, issue of the Texas Register (44 TexReg 
4657) and will be republished. 

BACKGROUND AND JUSTIFICATION 

The adopted rule complies with Senate Bill (S.B.) 1200, 86th 
Legislature, Regular Session, 2019, to implement the legislation. 

S.B. 1200 amended Texas Occupations Code, Chapter 55, by 
adding §55.0041 to authorize certain military spouses to engage 
in a business or occupation in the State of Texas without having 
a license issued in Texas. The rule requires the military spouse 
to be currently licensed and in good standing in another jurisdic-
tion that has licensing requirements substantially equivalent to 
the requirements of a license in this state. State agencies are 
directed to adopt rules not later than December 1, 2019. 

COMMENTS 

The 31-day comment period following publication of the pro-
posed changes ended on September 30, 2019. During this pe-
riod, DSHS received two comments by email from individuals 
supporting the proposed rule. 

Due to a DSHS' staff comment, §1.81(b) and (g) are revised 
to include "Texas Occupations Code" to include references to 
licenses issued under that Code subject to new §55.0041. 

STATUTORY AUTHORITY 

The new section is authorized by Texas Occupations Code, 
§55.0041 and Texas Government Code, §531.0055, which pro-
vides the Executive Commissioner of HHSC shall adopt rules 
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♦ ♦ ♦ 

for the operation and provision of services by the health and 
human services system, including DSHS. Under Texas Health 
and Safety Code, Chapter 1001, the DSHS Commissioner is 
authorized to assist the Executive Commissioner in the devel-
opment of rules relating to the matters within DSHS jurisdiction. 

§1.81. Recognition of Out-of-State License of Military Spouse. 

(a) For the purposes of this section, the definitions in Texas 
Occupations Code, Chapter 55 are hereby adopted by reference. 

(b) This section applies to all licenses issued by the Depart-
ment of State Health Services (department) under authority granted by 
the applicable chapter of the Texas Health and Safety Code or Texas 
Occupations Code. 

(c) Notwithstanding any other rule, a military spouse may en-
gage in a business or occupation as if licensed in the State of Texas 
without obtaining the applicable license in Texas, if the spouse: 

(1) is currently licensed in good standing by another juris-
diction that has licensing requirements substantially equivalent to the 
requirements of a license in this state; 

(2) notifies the department of the spouse's intent to practice 
in this state; 

(3) submits to the department proof of the spouse's resi-
dency in this state and a copy of the spouse's military identification 
card; and 

(4) receives from the department a verification letter that: 

(A) the department has verified the spouse's license in 
the other jurisdiction; and 

(B) the spouse is authorized to engage in the business 
or occupation in accordance with the Texas Statutes and rules for that 
business or occupation. 

(d) To receive a verification letter, the military spouse must 
submit: 

(1) a request to the department for recognition, on a form 
prescribed by the department; 

(2) proof of residency in this state; 

(3) a copy of the military spouse's identification card; and 

(4) proof the military service member is stationed at a mil-
itary installation in Texas. 

(e) Upon verification from the licensing jurisdiction of the mil-
itary spouse's license and if the license is substantially equivalent to a 
Texas license, the department shall issue a verification letter recogniz-
ing the licensure as the equivalent license in this state. 

(f) The verification letter will expire three years from date of 
issuance or when the military service member is no longer stationed at 
a military installation in Texas, whichever comes first. The verification 
letter may not be renewed. 

(g) The military spouse shall comply with all applicable laws, 
rules, and standards of this state, including applicable Texas Health 
and Safety Code or Texas Occupations Code Chapters and all relevant 
Texas Administrative Code provisions. 

(h) The department may revoke the verification letter at its dis-
cretion. Basis for revocation include: 

(1) the military spouse fails to comply with subsection (g) 
of this section; or 

(2) the military spouse's license required under subsection 
(c)(1) of this section expires or is suspended or revoked in another ju-
risdiction. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904263 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 5, 2019 
Proposal publication date: August 30, 2019 
For further information, please call: (512) 834-6748 

CHAPTER 157. EMERGENCY MEDICAL 
CARE 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), adopts amendments to §157.33, 
concerning Certification; §157.34, concerning Recertification; 
and §157.125, concerning Requirements for Trauma Facility 
Designation. The amendments to §§157.33, 157.34, and 
157.125 are adopted without changes to the proposed text as 
published in the September 20, 2019, issue of the Texas Regis-
ter (44 TexReg 5361), and therefore will not be republished. 

BACKGROUND AND JUSTIFICATION 

The amendments are necessary to comply with House Bill (H.B.) 
871 and H.B. 1418, 86th Legislature, Regular Session, 2019, 
which requires HHSC to adopt rules to implement the legislation. 
H.B. 871 requires adoption of rules not later than December 1, 
2019. 

H.B. 871 amended Texas Health and Safety Code, §773.1151, 
which authorizes a hospital located in a county with a popula-
tion of less than 30,000 to utilize telemedicine medical services 
to comply with the physician requirement for Level IV Trauma 
Designation. Section 157.125 adds text to comply with this leg-
islation in the basic Level IV trauma facility criteria in the Figure 
for §157.125(y). 

H.B. 1418 amended Texas Health and Safety Code, §773.0551, 
by requiring emergency medical services personnel receive 
up-to-date information about their immunization status during 
certification or recertification and also information about certain 
risks posed when responding to an emergency. 

During Hurricane Harvey, lack of clarity for first responders con-
cerning their vaccine history caused certain individuals to either 
duplicate previous vaccinations or be required to wait for vacci-
nations due to high demand for the vaccines in the disaster-de-
clared region. Sections 157.33(l) and 157.34(d) add the appli-
cant's immunization history, which require DSHS to provide the 
emergency medical services personnel their immunization sta-
tus during certification or recertification. The amendments add 
that DSHS will provide information about the risks of exposure 
to certain vaccine preventable diseases when responding to an 
emergency that an immunization may prevent. The rule refer-
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

ences in §157.33 and §157.34 are also revised to reflect the ad-
dition of new text. 

COMMENTS 

The 31-day comment period ended October 21, 2019. 

During this period, DSHS did not receive any comments regard-
ing the proposed rules. 

SUBCHAPTER C. EMERGENCY MEDICAL 
SERVICES TRAINING AND COURSE 
APPROVAL 
25 TAC §157.33, §157.34 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Health and Safety 
Code, Chapter 773; and Texas Government Code §531.0055, 
which provides the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services system, including by DSHS. Under 
Texas Health and Safety Code, Chapter 1001, the DSHS Com-
missioner is authorized to assist the Executive Commissioner 
in the development of rules relating to the matters within DSHS 
jurisdiction. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904264 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 5, 2019 
Proposal publication date: September 20, 2019 
For further information, please call: (512) 834-6748 

SUBCHAPTER G. EMERGENCY MEDICAL 
SERVICES TRAUMA SYSTEMS 
25 TAC §157.125 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Health and Safety 
Code, Chapter 773; and Texas Government Code §531.0055, 
which provides the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services system, including by DSHS. Under 
Texas Health and Safety Code, Chapter 1001, the DSHS Com-
missioner is authorized to assist the Executive Commissioner 
in the development of rules relating to the matters within DSHS 
jurisdiction. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 

TRD-201904265 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 5, 2019 
Proposal publication date: September 20, 2019 
For further information, please call: (512) 834-6748 

TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 990. ANATOMICAL GIFT 
26 TAC §990.1 

The Texas Health and Human Services Commission (HHSC) 
adopts new §990.1, concerning Anatomical Gift Form. The new 
§990.1 is adopted without changes to the proposed text as pub-
lished in the October 4, 2019, issue of the Texas Register (44 
TexReg 5757), and therefore will not be republished. 

BACKGROUND AND JUSTIFICATION 

The new section is necessary to comply with House Bill 
(H.B.) 2734, 86th Legislature, Regular Session, 2019, which 
amended Texas Health and Safety Code, Chapter 555 to include 
§555.027, concerning Anatomical Gift. H.B. 2734 requires 
HHSC to develop a form that a guardian of a resident may use 
to notify a state supported living center (SSLC) of the guardian's 
election to make an anatomical gift on behalf of the resident in 
the event of the resident's death. 

COMMENTS 

The 31-day comment period ended November 4, 2019. 

During this period, HHSC did not receive any comments regard-
ing the proposed rule. 

STATUTORY AUTHORITY 

The new §990.1 is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Health and Safety Code §555.027(a), which requires HHSC to 
adopt a rule prescribing a form. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 15, 

2019. 
TRD-201904261 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 5, 2019 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 438-3033 
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TITLE 34. PUBLIC FINANCE 

PART 9. TEXAS BOND REVIEW 
BOARD 

CHAPTER 181. BOND REVIEW BOARD 
SUBCHAPTER A. BOND REVIEW RULES 
34 TAC §§181.1 - 181.5, 181.9, 181.10 

The Texas Bond Review Board (BRB) adopts amendments to 
Texas Administrative Code (TAC) Title 34, Part 9, Chapter 181, 
Subchapter A §181.1, Definitions; §181.2, Notice of Intention to 
Issue; §181.3, Application for Board Approval of State Securities 
Issuance; §181.4, Meetings; §181.5, Submission of Final Re-
port; §181.9, State Exemptions; and §181.10, State Debt Issuer 
Reports. The amendments to §§181.1 - 181.3 are adopted with 
changes to the proposed text as published in the August 9, 2019, 
issue of the Texas Register (44 TexReg 4170) and will be repub-
lished. The amendments to §§181.4, 181.5, 181.9, and 181.10 
are adopted without changes to the text as proposed in the Au-
gust 9, 2019, issue of the Texas Register (44 TexReg 4170) and 
will not be republished. 

Reasoned Justification for the Adoption of the Amendments 

The BRB adopts updates and clarifications to its administrative 
code rules in TAC Chapter 181, including revisions to the timeline 
for non-exempt state debt applications at regularly scheduled 
and additional Board meetings. Adopting these changes will in-
crease the effectiveness of the BRB in apportioning its workload 
among staff. The Purpose of the amendments is to: 

1) Specify that the BRB approval is valid for one year, unless 
expressly stated otherwise in the approval; 

2) Require an earlier due date for non-exempt state debt appli-
cations to be considered at regularly scheduled Board meetings; 

3) Increase the number of hard copies of non-exempt state debt 
applications received at the bond finance office; 

4) Add a due date for non-exempt state debt applications to be 
considered at additional meetings of the Board (not regularly 
scheduled meetings); 

5) Clarify that the BRB has broad discretion as to what it requires 
on applications and reports submitted to the bond finance office 
to be considered complete; 

6) Eliminate confusing language related to the time needed for 
BRB staff's review of exempt transactions; 

7) Define the term "business day" used in these rules; and 

8) Require that a copy of the issuer's board resolution authoriz-
ing state security submitted as part of the BRB application be 
adopted within one year of the application date. 

Summary of Changes made in the Proposed Rules after 
Comments 

After reviewing comments received during the public comment 
period, the BRB: 

(1) revised §181.1(5), the definition of "Business Day", by chang-
ing the term "Bond Review Board office" to "bond finance office" 
to be consistent throughout the rules; 

(2) revised §181.2(e)(2)(H) to add the word "and" to a listing; and 

(3) revised §181.3(d)(5) to clarify that BRB requires on its 
application for any state securities, other than lease-purchase 
agreements, the "most recent draft copy of the preliminary offi-
cial statement, if such a statement is required for the issuance 
of the securities". 

Public Comment and BRB Responses 

The public comment period on the proposed amendments 
opened on August 9, 2019, and extended through midnight on 
Saturday, September 7, 2019. 

The BRB held a public meeting to consider comments on the pro-
posed rule changes on Tuesday, September 10, 2019, at 10:00 
a.m. in the Capitol Extension Room E2.026 at 1100 Congress 
Ave., Austin, Texas 78701. 

During the public comment period, the BRB received written 
comments from the Texas Tech University System (TTUS), Hill-
top Securities, Inc. (HS), the Texas Department of Transporta-
tion (TXDOT), the Texas Department of Housing and Community 
Affairs (TDHCA), and the Texas State Affordable Housing Cor-
poration (TSAHC). Specific comments are addressed below. 

TTUS Comments 

Comment 

TTUS sought clarification that it must still notify the BRB in writing 
of projects to be financed with the proceeds of commercial paper 
notes as required by the BRB when the TTUS commercial paper 
program was approved and established. TTUS did not suggest 
any change to the proposed rule language. 

Response 

The BRB declines to make any changes based on this comment. 
When the BRB approved the TTUS commercial paper program 
on January 22, 1998, it was agreed with the BRB that the TTUS 
Board would be notified of new commercial paper issuances with 
a copy of this notification sent to the BRB. The adopted amend-
ments to TAC 181 do not change any requirements previously 
imposed on certain issuers of commercial paper. 

Hilltop Securities, Inc. Comments 

Comment 

HS was uncertain as to the purpose of adding the following sen-
tence to §181.2(e) relating to notice of intention to issue: "Sub-
mitting an exempt issuer state debt notice of intent under this 
subsection does not guarantee the Board will take action." HS 
suggested that the BRB consider including language expressing 
that exempt issuers do not have authority to proceed in the face 
of BRB silence after submission of an exempt issuer state debt 
notice of intent. 

Response 

The BRB declines to make any changes in response to this com-
ment. The addition of this sentence into the BRB rules is meant 
to make it clear that submitting an exempt application to the BRB 
does not guarantee the BRB will take action on the item. Under 
the exempt application process, within 6 business days of receiv-
ing staff's analysis of the transaction, the BRB has the option to 
"call in" the transaction to be formally discussed/reviewed at a 
future open meeting of the Board. If the transaction is called in 
for formal review, the BRB reserves the right to not take action 
on the item at that time leaving the issuer's application pending 
for a future date. 

Comment 
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Regarding §181.3(d)(5), HS commented that it would be help-
ful to clarify that the requirement to include a preliminary official 
statement (POS) in the application can be satisfied by including 
the most recent or a substantially final draft of the POS. Histor-
ically, issuers have been reluctant to post a POS prior to BRB 
approval. 

Response 

BRB agrees that the rule should be further clarified. Section 
181.3(d)(5) is amended to replace "copy of preliminary official 
statement" as initially proposed with "most recent draft copy of 
the preliminary official statement, if such a statement is required 
for the issuance of the securities". 

Comment 

Regarding the requirements of the BRB application, HS com-
mented that the removal of the condition in §181.3(d)(11) to in-
clude a board memorandum for the proposed transaction pre-
pared for issuer's governing board - if prepared - will require 
preparation of a memorandum for the issuer's governing body 
in the future. HS sought clarification on this point but did not 
suggest a specific language change to this subsection. 

Response 

The BRB declines to make any change in response to this com-
ment. A detailed description of the projects to be financed with 
bonds, commercial paper or other obligations including the board 
memorandum prepared for the issuer's board is currently an item 
required on the BRB application. Staff has always required a de-
scription of the projects to be financed as part of the application 
and would need this detail submitted as part of the BRB applica-
tion in the future. 

Comment 

HS commented that it would be helpful to clarify, in §181.4(h), 
that the limitation on the validity of a BRB approval ("Board ap-
proval for the issuance of bonds or other obligations shall be valid 
for one year from the date of approval, unless expressly stated 
otherwise in the approval.") does not apply to the issuance of 
commercial paper notes issued pursuant to a commercial paper 
program approved by the BRB more than one year after the date 
of the BRB's approval of the commercial paper program. HS did 
not suggest a specific language change to this subsection. 

Response 

The BRB declines to make any changes in response to this com-
ment. Any future approval letter authorizing the issuance of com-
mercial paper notes will include specific language related to the 
commercial paper notes as authorized by the Board based on 
the detail submitted in the BRB application at the time of the 
state debt issuer's request for approval. 

TXDOT Comments 

Comment 

TXDOT commented on the proposed change to §181.3(d)(5) 
which removes the condition that a preliminary official statement 
(POS) be submitted as part of the application, if available. TX-
DOT perceives the amendment to result in the requirement that 
an application for any state securities, other than lease-purchase 
agreements, must include a copy of the POS. TXDOT issues 
state securities that do not require the issuance of a POS and 
therefore requests that the rule be changed to require a copy of 
the POS, if such a statement is required for the issuance of se-
curities. TXDOT requested that the text be changed to require a 

copy of the preliminary official statement "if such a statement is 
required for the issuance of securities." 

Response 

BRB agrees that the rule should be further clarified. Section 
181.3(d)(5) will be amended to state "most recent draft copy of 
the preliminary official statement, if such a statement is required 
for the issuance of the securities" as recommended by HS. 

Comment 

TXDOT commented on the proposed amendment to §181.1(5), 
the definition of "Business Day." TXDOT suggests changing the 
term "Bond Review Board office" to "bond finance office" to be 
consistent throughout the rules. In addition, TXDOT suggests 
that the definition of "Business Day" be changed to mean "Any 
day except a Saturday, Sunday, or legal holiday listed in the 
Texas Government Code §662.021". 

Response 

BRB agrees with the suggestion to change the term in §181.1(5) 
from "Bond Review Board office" as initially proposed to "bond fi-
nance office" to be consistent throughout the rules. Accordingly, 
BRB will revise this part of the rule. Regarding the term "Busi-
ness Day," the bond finance office may choose to be closed, 
based on certain circumstances, on days not listed in Texas Gov-
ernment Code §662.021. Therefore, the BRB declines to make 
any changes and will define "Business Day" as a day when the 
bond finance office is open for business, as originally proposed. 

To accommodate the term "Business Day," BRB staff will make 
available a new rotating calendar on the agency's website which 
will indicate which days the bond finance office will be open for 
business. This calendar will also include application due dates 
and BRB meeting dates to help facilitate a state debt issuer's 
timeline. 

TDHCA Comments 

Comment 

TDHCA commented on the proposed change to §181.3(b) which 
requires a non-exempt application to be considered at a regular 
meeting of the BRB be filed with the bond finance office no later 
than ten business days prior to the regularly scheduled planning 
session. TDHCA requests the proposed language revert to cur-
rent year language or that the application submission be mod-
ified from ten business days to seven business days. TDHCA 
stated the proposed changes would jeopardize TDHCA's ability 
to finalize its analysis and could require it to submit an under-
writing report and other application materials before the transac-
tion has been presented before its statutorily required Executive 
Award and Review Advisory Committee (EARAC) for a recom-
mendation to the TDHCA governing board. 

Response 

The BRB declines to make any changes in response to this com-
ment. In the past, TDHCA has submitted a non-exempt applica-
tion to BRB staff initially without a TDHCA underwriting report, 
EARAC approval or TDHCA Board approval. TDHCA will need 
to adjust its timelines so that all compliance documentation and 
approvals required as part of the BRB application are received 
timely enough to comply with the BRB rules so that BRB staff 
can perform its analysis and submit a complete summary to the 
Board. 

Historically, BRB has accepted an incomplete application on the 
application due date and subsequently TDHCA has provided re-
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quired information to the BRB as this info becomes available. 
All required information on the application must be submitted 
prior to BRB approval. The proposed rule change will allow staff 
more time to prepare a non-exempt application summary before 
the regularly scheduled planning session, and thus, will increase 
the effectiveness of the BRB in apportioning its workload among 
staff. 

Comment 

TDHCA commented on the proposed change to §181.3(d)(5) 
which removes the condition that a preliminary official statement 
(POS) be submitted as part of the application, if available. TD-
HCA issues state securities that do not require the issuance of a 
POS and therefore requests that the rule be changed to require 
a copy of the POS, if applicable to the transaction. 

Response 

BRB agrees that the rule should be further clarified. Section 
181.3(d)(5) will be amended to state "most recent draft copy of 
the preliminary official statement, if such a statement is required 
for the issuance of the securities" as recommended by HS and 
TXDOT. 

Comment 

TDHCA supports the proposed change in §181.4(h) that would 
allow BRB approval to be valid for one year from the date of 
approval. This adds flexibility to the single family and multifamily 
transactions. 

Response 

This change makes it clear that BRB approval is only valid for 
one year from the date of approval. If TDHCA has not issued 
the bonds or other obligations within one year of receiving the 
Board's approval, TDHCA must resubmit an application to the 
bond finance office for reapproval by the Board. 

TSAHC Comments 

Comment 

TSAHC commented on the proposed amendment to §181.1(5), 
the definition of "Business Day." TSAHC believes it is most help-
ful if applicants can know with certainty if the BRB is closed 
for business and is requesting an annual calendar of BRB holi-
days be published on the agency's website. Generally speaking, 
TSAHC questions why it is necessary to have "business day" in-
cluded throughout the proposed rules as opposed to just "days" 
which, in its opinion, would provide better clarity and predictabil-
ity to applicants, even if the BRB has to close due to an emer-
gency. 

Response 

The BRB declines to make any changes and will define "Busi-
ness Day" as a day when the bond finance office is open for 
business, as originally proposed. 

To accommodate the term "Business Day," BRB staff will make 
available a new rotating calendar on the agency's website which 
will indicate which days the bond finance office will be open for 
business. This calendar will also include application due dates 
and BRB meeting dates to help facilitate a state debt issuer's 
timeline. 

Comment 

TSAHC commented on the proposed amendment to §181.2(a) 
now requiring an electronic non-exempt notice of intention to is-

sue debt be submitted to the bond finance office no later than 
twelve business days prior to the regularly scheduled planning 
session instead of the last Wednesday of the month prior to the 
month requested for Board consideration. TSAHC questions if 
the exempt and non-exempt notice of intent procedures need 
to be different. TSAHC comments that the last Wednesday rule 
was easy for applicants to plan for and put on calendars and that 
this new date will not be as easy since the number of business 
days will change each month. 

Response 

The BRB declines to make any changes in response to this com-
ment. Per the BRB rules, the exempt and non-exempt notice of 
intent procedures are different and will remain different after the 
proposed amendments take effect. To accommodate TSAHC's 
concern with its timeline and the varying number of business 
days between months, BRB staff will make available a new ro-
tating calendar on the agency's website which will indicate which 
days the bond finance office will be open for business. This cal-
endar will also include non-exempt notice of intent due dates, 
non-exempt application due dates and BRB meeting dates to 
help facilitate a state debt issuer's timeline. 

Comment 

TSAHC commented on the proposed amendment to §181.2(e) 
as it relates to the exempt issuer state debt notice of intent proce-
dures. TSAHC would prefer there not be a difference between 
the exempt and non-exempt notice of intent process since the 
same information is ultimately provided. 

TSAHC comments that the amendments to this rule give no 
guidance or specifics on what an exempt issuer can expect of 
the process. TSAHC requests additional detail on the timeline 
needed or follow what is required by state law. TSAHC states 
that if information required on the BRB application is incom-
plete, then the application can be delayed. TSAHC continues 
by stating that the BRB used to review only those documents 
required by state law, and if those documents were complete 
the application would be forwarded to the Board. TSAHC 
comments that it does not understand why the process has 
changed when the law for this section has not given additional 
authority for BRB to analyze, underwrite. 

Response 

The BRB declines to make any changes in response to this com-
ment. The proposed amendments to §181.2(e) do not change 
the exempt issuer state debt notice of intent procedures. The 
exempt issuer review process was put into place years ago to 
help facilitate an issuer's need, based on their timeline, to receive 
BRB approval during a month when the BRB was not scheduled 
to meet. 

The BRB has broad discretion as to what it requires on its appli-
cation before the application is considered complete, and a con-
cise list of required information is included in the application. His-
torically, the BRB has worked with the state debt issuers when 
it has amended the requirements of the BRB application by pro-
viding advance notice of any changes and has allowed a small 
grace period for the issuers to make necessary adjustments. 

The proposed amendments are meant to eliminate confusion for 
the issuers. Customarily, processing of a submitted exempt ap-
plication involves approximately one-week or more for the bond 
finance office to analyze and pose questions to the issuer, as 
is necessary, then the completed application is submitted to the 
Board for its six-day review pursuant to §181.9(d). 
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Comment 

TSAHC commented on the proposed amendment to 
§181.2(e)(1) requiring an exempt issuer state debt notice of 
intent be submitted to the bond finance office no later than ten 
business days prior to the regularly scheduled planning session 
to be considered at the next regularly scheduled planning 
session, if required by the Board pursuant to §181.9(d) of this 
title. TSAHC commented that if a "holiday" or other event occurs 
where the ED declares the bond finance office to be closed for 
a day, unless applicants are granted advanced notice, then it is 
unlikely they will be able to meet this requirement. 

Response 

The BRB declines to make any changes in response to this com-
ment. To accommodate TSAHC's concern with its timeline and 
the varying number of business days between months, BRB staff 
will make available a new rotating calendar on the agency's web-
site which will indicate which days the bond finance office will be 
open for business. This calendar will also include non-exempt 
notice of intent due dates, non-exempt application due dates and 
BRB meeting dates to help facilitate a state debt issuer's time-
line. 

Comment 

TSAHC commented on the proposed amendment to 
§181.2(e)(2) which now specifies that the list of items required 
as part of the exempt application, as applicable, is not an 
exhaustive list. TSAHC prefers and believes it would be helpful 
if the BRB's application procedures and rules state all materials 
needed to assess an application. TSAHC made the same type 
of comment as it relates to §181.5(a)(3) for the BRB state debt 
final report procedures and §181.10(b) for the BRB semi-annual 
issuer report procedures. TSAHC commented that these lists 
included in the BRB rules need to include all items required by 
the BRB. TSAHC commented that without clearly stating the 
reporting requirements, it is very difficult for issuers to know 
what information will be necessary or required. 

Additionally, TSAHC commented on the proposed changes to 
§181.2(e)(2)(I) and §181.3(d)(12) both requiring the issuer board 
resolutions authorizing the issuance of bonds or other obliga-
tions be adopted no earlier than one year prior to the date the 
state debt application is submitted to the bond finance office. 
TSAHC questions why the issuer's board would have to approve 
the bond transaction prior to the BRB. TSAHC comments that the 
BRB has, in the past, approved a transaction subject to approval 
by the issuer's board. 

Response 

The BRB declines to make any changes in response to this com-
ment. The list of items included in the above-mentioned sections 
of the rules is not meant to be exhaustive. A clearly stated list 
of required information is stated on the BRB applications as well 
as the BRB state debt final report form both available for the is-
suer to access on the agency's website. A clearly stated specific 
list of required information for the semi-annual state debt issuer 
report is specifically emailed to all state debt issuers every six 
months as part of the BRB request for information. 

Historically, BRB has accepted an incomplete application on the 
application due date and subsequently TSAHC has provided re-
quired information to the BRB as this info becomes available 
including the approved TSAHC bond resolution. All required 
information on the application must be submitted prior to BRB 
approval. This includes evidence that the issuer's board reso-

lution has been approved. With the proposed amendments to 
§181.2(e)(2)(I) and §181.3(d)(12), BRB is requiring the issuer's 
board resolutions be adopted within one year of the BRB appli-
cation date. 

Comment 

TSAHC commented on the proposed change to §181.3(d)(5) 
which removes the condition that a preliminary official statement 
(POS) be submitted as part of the application, if available. 
TSAHC issues state securities that do not require the issuance 
of a POS and therefore requests that the rule be changed to 
require a copy of the POS, if applicable to the transaction. 

Response 

BRB agrees that the rule should be further clarified. Section 
181.3(d)(5) will be amended to state "most recent draft copy of 
the preliminary official statement, if such a statement is required 
for the issuance of the securities" as recommended by HS, TX-
DOT and TDHCA. 

Statutory Authority 

The amendments are adopted under Texas Government Code 
§1231.022(1) authorizing the BRB to adopt rules relating to ap-
plications for review, the review process, and reporting require-
ments. The BRB interprets this authority as allowing the agency 
to create and amend rules to facilitate the issuer application and 
review process. 

No other statute, articles, or codes are affected by the adopted 
rule amendments. 

§181.1. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise: 

(1) Board--The Bond Review Board, created under Chap-
ter 1078, Acts of the 70th Legislature, Regular Session, 1987 codified 
as Chapter 1231, Government Code. 

(2) Interest rate management agreement--An agreement 
that provides for an interest rate transaction, including a swap, basis, 
forward, option, cap, collar, floor, lock, or hedge transaction, for a 
transaction similar to those types of transactions, or for a combination 
of any of those types of transactions. The term includes: 

(A) a master agreement that provides standard terms for 
transactions; 

(B) an agreement to transfer collateral as security for 
transactions; and 

(C) a confirmation of transactions. 

(3) State security--

(A) an obligation, including a bond, issued by: 

(i) a state agency; 

(ii) an entity expressly created by statute and having 
statewide jurisdiction; or 

(iii) any other entity issuing a bond or other obliga-
tion on behalf of the state or on behalf of any entity listed in clause (i) 
or (ii) of this subparagraph; 

(B) an installment sale or lease-purchase obligation is-
sued by or on behalf of an entity listed in subparagraph (A)(i), (ii), or 
(iii) of this paragraph that has a stated term of longer than five years or 
has an initial principal amount of greater than $250,000; or 
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(C) an obligation, including a bond, that is issued under 
Chapter 53, Education Code, at the request of or for the benefit of an 
institution of higher education other than a public junior college. 

(4) Institution of higher education has the meaning as-
signed by §61.003, Education Code. 

(5) Business day means a day when the bond finance office 
is open for business. 

§181.2. Notice of Intention to Issue. 

(a) Unless exempt pursuant to statute or pursuant to §181.9 of 
this title (relating to State Exemptions), an issuer intending to issue 
state securities shall submit an electronic non-exempt notice of inten-
tion to issue to the bond finance office no later than twelve business 
days prior to the regularly scheduled planning session. Prospective 
issuers are encouraged to file the notice of intention as early in the 
issuance planning stage as possible. A notice of intention under this 
subsection is not required prior to each new issuance of commercial 
paper if the issuer's commercial paper is exempt pursuant to statute 
or if the issuer's commercial paper program has been approved by the 
Board or if it is exempt from approval pursuant to the provisions of 
§181.9 of this title. Except as required for Board approval pursuant to 
§181.3(f) of this title (relating to Application for Board Approval of 
State Securities Issuance), a notice of intention under this subsection 
is not required prior to each new issuance of commercial paper notes 
if the notes are issued in conformity with the terms of the commercial 
paper program that has been approved by the Board or is exempt from 
approval pursuant to the provisions of §181.9 of this title. 

(b) A notice of intention to issue under subsection (a) of this 
section shall include: 

(1) a brief description of the proposed issuance, including, 
but not limited to, the purpose, the tentative amount, proposed security, 
type of interest and any related credit agreements; 

(2) the proposed timing of the issuance with a tentative date 
of sale and a tentative date for closing, or if the state securities are to 
be issued in the form of commercial paper notes, the period over which 
the state securities will be issued for projects to be financed; 

(3) a request to have the issue of state securities scheduled 
for consideration by the Board during a specified bi-monthly meeting; 
and 

(4) an agreement to submit the required application de-
scribed in §181.3 of this title no later than ten business days prior to 
the regularly scheduled planning session. 

(c) An issuer may reschedule the date requested for Board con-
sideration of the state securities by submitting an amended notice of 
intention at any time prior to the application date in the same manner 
as provided in this section. 

(d) The requested date for Board consideration shall be 
granted whenever possible. If at the Board's discretion, it becomes 
necessary to change the date of the Board meeting for consideration of 
the proposed issuance of state securities, notice of such change shall 
be sent to the issuer as soon as possible. 

(e) An issuer intending to issue state securities that are exempt 
from approval pursuant to §181.9 of this title shall submit during regu-
lar business hours an electronic exempt issuer state debt notice of intent 
to the bond finance office as required by §181.9(c) of this title. Prospec-
tive issuers are encouraged to file the notice of intent as early in the 
issuance planning stage as possible considering the Board has six busi-
ness days to review the complete application pursuant to §181.9(d) of 
this title. Submitting an exempt issuer state debt notice of intent under 

this subsection does not guarantee the Board will take action. An elec-
tronic exempt issuer state debt notice of intent under this subsection 
is not required prior to each new issuance of commercial paper notes 
if the notes are issued in conformity with the terms of the commercial 
paper program for which an electronic exempt issuer state debt notice 
of intent has been filed with the bond finance office or that has been 
approved by the Board pursuant to §181.9(d) of this title. 

(1) To be considered at the next regularly scheduled plan-
ning session, if required by the Board pursuant to §181.9(d) of this title, 
the exempt issuer state debt notice of intent must be submitted to the 
bond finance office no later than ten business days prior to the regularly 
scheduled planning session. 

(2) Exempt issuers pursuant to §181.9 of this title are re-
quired to submit an exempt issuer state debt notice of intent which must 
contain, but is not limited to: 

(A) a completed exempt issuer state debt notice of in-
tent in the form required by the bond finance office. A notice of intent 
is not required under this subsection for an issuance of commercial pa-
per notes if the notes are issued in conformity with the terms of the 
commercial paper program for which a notice of intent has been filed 
with the bond finance office or that has been approved by the Board; 

(B) proposed debt service schedule; 

(C) proposed cash flow schedule, if applicable; 

(D) proposed sources and uses statement; 

(E) timetable of the financing; 

(F) derivatives program summary in the form required 
by the bond finance office, if applicable; 

(G) documentation that all necessary approvals of the 
issuance of the state securities or the project to be financed with the 
proceeds of the state securities have been obtained from the appropriate 
state boards or state agencies except: 

(i) the approval of the state securities by the Attor-
ney General; 

(ii) environmental approvals and permits; 

(H) Board memorandum for the proposed transaction 
prepared for issuer's governing board; and 

(I) Issuer Board resolution(s) authorizing the issuance 
of bonds or other obligations, adopted no earlier than one year prior to 
the date the exempt issuer state debt notice of intent is submitted to the 
bond finance office. 

§181.3. Application for Board Approval of State Securities Issuance. 

(a) An officer or entity may not issue state securities unless the 
issuance has been approved by the Board or exempted under law, in-
cluding by Board rule, from review by the Board. An officer or entity 
that has not been granted an exemption by statute or Board rule from 
review by the Board and that proposes to issue state securities shall ap-
ply for Board approval by filing one state debt application with original 
signatures and eleven copies with the Executive Director of the bond 
finance office. The Executive Director of the bond finance office shall 
forward copies of the application to each member of the Board and to 
the Office of the Attorney General. 

(b) Applications must be filed with the bond finance office no 
later than ten business days prior to the regularly scheduled planning 
session. Applications filed after that date will be considered at the regu-
lar meeting only with the approval of the Chair or two or more members 
of the Board. 
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(c) An application for approval of a lease-purchase agreement 
to be deemed complete must include, but is not limited to: 

(1) a completed lease purchase application form in the form 
required by the bond finance office; 

(2) documentation that all necessary approvals of the is-
suance of the lease purchase have been obtained from the appropriate 
state boards or state agencies except: 

(A) the approval of the state securities by the Attorney 
General; 

(B) environmental approvals and permits; 

(3) draw schedule, if applicable; 

(4) proposed amortization schedule; 

(5) if the lease purchase is for the acquisition of energy con-
servation measures, which are subject to a guaranteed energy savings 
contract, a copy of the proposed contractual agreement, a copy of the 
third-party review, and any other documentation related to the guaran-
tee; and 

(6) Issuer Board resolution(s) authorizing the issuance of 
a lease purchase or other obligations adopted no earlier than one year 
prior to the date the lease-purchase application is submitted to the bond 
finance office. 

(d) An application for all state securities other than lease-pur-
chase agreements to be deemed complete must include, but is not lim-
ited to: 

(1) a completed state debt application in the form required 
by the bond finance office; 

(2) documentation that all necessary approvals of the is-
suance of the state securities or the project to be financed with the pro-
ceeds of the state securities have been obtained from the appropriate 
state boards or state agencies except: 

(A) the approval of the state securities by the Attorney 
General; 

(B) environmental approvals and permits; 

(3) if a blind pool financing, a copy of the demand survey 
or justification indicating reasonable expectation to lend proceeds; 

(4) a substantially complete draft or summary of the pro-
posed resolution, order, or ordinance providing for the issuance of the 
state security; 

(5) most recent draft copy of the preliminary official state-
ment, if such a statement is required for the issuance of the securities; 

(6) proposed cash flow; 

(7) proposed draw schedule, if applicable; 

(8) proposed sources and uses statement; 

(9) timetable of the financing; 

(10) derivatives program summary, in the form required by 
the bond finance office, if applicable; 

(11) Board memorandum for the proposed transaction pre-
pared for issuer's governing board; and 

(12) Issuer Board resolution(s) authorizing the issuance of 
bonds or other obligations adopted no earlier than one year prior to the 
date the state debt application is submitted to the bond finance office. 

(e) Applications to authorize the issuance of a state security in 
the form of commercial paper notes or for the approval of program pro-
ceedings authorizing the periodic issuance of commercial paper notes 
shall contain the information required by subsection (d) of this section 
to the extent it is available or capable of being determined. 

(f) Unless exempt by statute from Board approval, commercial 
paper notes to fund any project or projects that will be permanently 
financed with tuition revenue bonds or general revenues of the state 
may not be issued unless the issuance of the notes, or the project or 
projects, have been specifically approved by the Board. 

(g) At any time before the date for consideration of an appli-
cation by the Board, an applicant may withdraw the application. Re-
visions to an application must be submitted in writing not less than 72 
hours prior to the Board meeting. 

(h) A member of the Board or bond finance office staff may 
require additional information to be submitted with respect to a com-
plete notice of intent or application for state securities. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904215 
Rob Latsha 
Executive Director 
Texas Bond Review Board 
Effective date: December 2, 2019 
Proposal publication date: August 9, 2019 
For further information, please call: (512) 463-1741 

CHAPTER 190. ALLOCATION OF STATE'S 
LIMIT ON CERTAIN PRIVATE ACTIVITY 
BONDS 
SUBCHAPTER A. PROGRAM RULES 
34 TAC §§190.1 - 190.7 

The Texas Bond Review Board (BRB) adopts amendments to 
Texas Administrative Code (TAC) Title 34, Part 9, Chapter 190, 
Subchapter A, §190.1 General Provisions; §190.2 Allocation and 
Reservation System; §190.3 Filing Requirements for Applica-
tions for Reservation; §190.4 Filing Requirements for Applica-
tions for Carryforward; §190.5 Consideration of Qualified Appli-
cations by the Board; §190.6 Expiration Provisions; and §190.7 
Cancellation Withdrawal and Penalty Provisions. The amend-
ments are adopted with changes to the proposed text of §190.3 
and §190.4 as published in the August 9, 2019, issue of the 
Texas Register (44 TexReg 4173) and will be republished. The 
amendments are adopted without changes to §190.1, §190.2, 
§190.5 - §190.7 as proposed in the August 9, 2019, issue of the 
Texas Register (44 TexReg 4173) and will not be republished. 

Reasoned Justification for the Adoption of the Amendments 

The BRB adopts updates and clarifications to its administrative 
code rules in TAC Chapter 190, including revisions to project lim-
its and closing deadlines. Adopting these changes better aligns 
the administrative code with the changes made during the 86th 
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Legislature to Texas Government Code Chapter 1372. The pur-
pose of the amendments is to: 

1) Update the maximum application fee amount applicable to 
issuers of residential rental projects in certain counties; 

2) Clarify when state volume cap is available for Carryforward 
applications; 

3) Correct grammatical and capitalization errors; 

4) Remove outdated definition of Qualified water development 
bond; 

5) Adjust the sub-ceiling numbers as referenced in code to reflect 
changes made during the 86th Legislature; 

6) Remove the qualified census tract requirements in code to 
reflect changes made during the 86th Legislature; 

7) Clarify an issuer's option regarding refusal to accept reserva-
tions pursuant to Texas Government Code §1372.041; 

8) Update the closing deadlines in code to reflect changes made 
during the 86th Legislature; 

9) Clarify the last day a carryforward application may be submit-
ted; 

10) Remove student loan language pursuant to HB 2911, 82nd 
Legislature and SB 1474, 86th Legislature; 

11) Allow issuers created to act on behalf of the state to apply 
for unencumbered carryforward; 

12) Reduce the number of applications copies required to be 
submitted; 

13) Require that a copy of the issuer's board resolution autho-
rizing the PAB applications be adopted within 18 months of the 
application date; 

14) Remove references of the Texas Agricultural Finance 
Authority (TAFA) and add the Texas State Affordable Housing 
Corporation (TSAHC) to align with Texas Government Code 
§1372.028; 

15) Correct references to §53B.47 of the Education Code; 

16) Clarify an active earnest money contract is required at the 
time of application; 

17) Clarify staff's practice of time stamping applications; 

18) Clarify the cancellation process pursuant to §1372.039; 

19) Define the term Unencumbered Carryforward; 

20) Create reassignment of carryforward designation to align 
with Texas Government Code §1372.074; and 

21) Create Unutilized carryforward designation to align with 
Texas Government Code §1372.074. 

Summary of Changes made in the Proposed Rules after 
Comments 

After reviewing comments received during the public comment 
period, the BRB: 

(1) Revised §190.3(b)(3) by requiring that the inducement reso-
lution be adopted within 18 months of the application date in-
stead of one year of the application date for applications for 
reservation; and 

(2) Revised §190.4(e)(3) by requiring that the inducement res-
olution be adopted within 18 months of the application date in-

stead of one year of the application date for applications for car-
ryforward. 

Public Comment and BRB Responses 

The public comment period on the proposed amendments 
opened on August 9, 2019 and extended through midnight on 
Saturday, September 7, 2019. 

The BRB held a public meeting to consider comments on the pro-
posed rule changes on Tuesday, September 10, 2019 at 10:00 
a.m. in the Capitol Extension Room E2.026 at 1100 Congress 
Ave., Austin, Texas 78701. 

During the public comment period, the BRB received written 
comments from the Texas State Affordable Housing Corporation 
(TSAHC). Specific comments are addressed below. 

TSAHC Comments 

Comment 

TSAHC commented on the proposed change to §190.2(q) which 
adds language specifically stating an issuer created to act on 
behalf of the state could apply for unencumbered carryforward. 
TSAHC believes this would impact Water and River Authorities 
by allowing them to apply for unencumbered carryforward. 

Response 

The BRB declines to make any changes based on this comment. 
Although Water and River Authorities are created by the Texas 
Legislature, they are still limited by their statutory boundaries and 
cannot act on behalf of the state. Additionally, the change made 
to §190.2(q) mirrors the change made to §1372.073 of the Texas 
Government Code through passage of Senate Bill 1474 during 
the 86th Legislature. 

Comment 

TSAHC commented on the proposed changes to §190.3(b)(3) 
which now requires, as part of the application for reservation, an 
inducement resolution be adopted within one year of the appli-
cation date, unless the resolution authorizes the issuer to seek 
allocation in multiple program years. TSAHC commented that a 
better timeline would be to require the inducement resolution be 
adopted within 18 months of the application date as the Internal 
Revenue Code grants this amount of time from the date of orig-
inal expenditure, land acquisition. TSAHC also commented that 
the language, as proposed, suggests the inducement resolution 
would need to include the program year the bonds are to be re-
served. 

Response 

The BRB agrees with the suggestion to change the inducement 
resolution expiration date to an 18-month timeline instead of a 
one-year timeline as originally proposed. The intent of the pro-
posed rule change is to give defined guidelines as to the length 
of validity of an inducement resolution. 

Regarding TSAHC's comment that the language, as proposed, 
suggests the inducement resolution would need to include the 
program year of the bonds to be reserved, this is not a require-
ment of the proposed rule change. The proposed rule change is 
designed to allow more flexibility for the issuers when adopting 
an inducement resolution. For example, if an inducement reso-
lution states it is effective for program years 2020 and 2021 then 
the issuer could apply for a PAB reservation, regardless of the 
date of adoption, as long as the reservation is for the program 
years specified in the inducement resolution. If the adopted in-
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ducement resolution does not specify that a reservation for multi-
ple program years is authorized, then the inducement resolution 
would only be effective for 18 months after the date of adoption. 

Comment 

TSAHC commented on the proposed changes to §190.3(e)(4) by 
questioning if a certified copy of the bond resolution is required 
to be submitted to the BRB after the bonds have closed. 

Response 

The BRB declines to make any changes based on this comment. 
The proposed amendments to TAC 190 do not change the re-
quirement of submitting a certified copy of the final bond reso-
lution to the BRB no later than the fifth business day after the 
bonds have closed. The proposed rule change is meant to clar-
ify that the bond resolution should be adopted within one year of 
the application date unless the resolution authorizes the issuer to 
seek an allocation in multiple program years. A certified copy of 
the final bond resolution authorizing the issuance of bonds and 
setting forth the specific principal amount of the bonds issued is 
a requirement of all PAB issuers, whether they are required to 
receive BRB board approval as part of the process or not. 

Statutory Authority 

The amendments are adopted under Texas Government Code 
§1231.022(1) authorizing the BRB to adopt rules relating to ap-
plications for review, the review process, and reporting require-
ments. The amendments are also authorized by direction pro-
vided in SB 1474 from the 86th Legislative Session, which in-
corporated critical updates to the Private Activity Bond Program 
codified in Chapter 1372 of the Texas Government Code. Texas 
Government Code §1372.004 authorizes the BRB to adopt rules 
necessary to accomplish the purposes of Chapter 1372. 

No other statute, articles, or codes are affected by the adopted 
rule amendments. 

§190.3. Filing Requirements for Applications for Reservation. 

(a) Form. Applications must be filed on forms prescribed by 
the board and must contain all information and documentation required 
under the Act and this chapter, as applicable. 

(b) Application Filing. The issuer shall submit one original 
application for reservation. Each application must be accompanied by 
the following: 

(1) the application fee; 

(2) the certificate regarding fees, on the form prescribed by 
the board; 

(3) a copy of the inducement resolution or other similar of-
ficial action taken by the issuer with respect to the bonds and the project 
which are the subject of the application, certified by an officer of the 
issuer; or a copy of the certified resolution of the issuer authorizing the 
filing of the application for reservation, in either case certified with an 
original signature by an officer of the issuer and unless the resolution 
authorizes the issuer to seek an allocation in multiple program years, 
adopted within 18 months of the application date. 

(4) a copy of the issuer's articles of incorporation as certi-
fied by the secretary of state of Texas and bylaws, including amend-
ments thereto and restatements thereof, or alternatively, a certification 
with an original signature by an authorized representative of the issuer 
that there have been no amendments to the articles of incorporation or 
bylaws since the last submission of these items to the board; 

(5) a copy of the issuer's certificate of continued existence 
from the secretary of state of Texas dated within 30 days of submission 
of application, an issuer's certificate of good standing is not an accept-
able substitution for this requirement; 

(6) a copy of the borrower's and, if the borrower is a part-
nership, each partner's certificate of good standing from the comptroller 
of public accounts of Texas, dated within 30 days of submission of ap-
plication; 

(7) a statement by the issuer, other than an issuer of a state-
voted issue or the Texas Department of Housing and Community Af-
fairs (TDHCA) or the Texas State Affordable Housing Corporation 
(TSAHC) that the bonds are not being issued for the same stated pur-
pose for which the issuer has received sufficient carryforward during a 
prior year or for which there exists unexpended proceeds from a prior 
issue or issues of bonds issued by the same issuer, or based on the is-
suer's population; 

(8) if unexpended proceeds exist, including transferred 
proceeds representing unexpended proceeds, from a prior issue or 
issues of bonds, other than a state-voted issue or an issue by the 
TDHCA or TSAHC, issued by the issuer or on behalf of the issuer, 
or based on the issuer's population, for the same stated purpose for 
which the bonds are the subject of this application, a statement by the 
trustee as to the current amount of unexpended proceeds that exists for 
each such issue. The issuer of the prior issue of bonds shall certify to 
the current amount of unexpended proceeds that exists for each issue 
should a trustee not administer the bond issues; 

(9) if unexpended proceeds, including transferred proceeds 
representing unexpended proceeds, other than prepayments exist from 
a prior issue or issues of bonds, other than a state-voted issue or an 
issue by TDHCA or TSAHC, issued by the issuer or on behalf of the 
issuer, or based on the issuer's population, for the same stated purpose 
for which the bonds are the subject of this application, a definite and 
binding financial commitment agreement must accompany the appli-
cation in such form as the board finds acceptable, to expend the un-
expended proceeds by the later of 12 months after the date of receipt 
by the board of an application for reservation or December 31 of the 
program year for which the application is being filed. For purposes of 
this paragraph, the commitment by lenders to originate and close loans 
within a certain period of time shall be deemed a definite and binding 
agreement to expend bond proceeds within such period of time and any 
additional period of time during which such origination period may be 
extended under the terms of such agreement; provided that any exten-
sion provision may be amended, prior to the date on which the bond 
authorization requirements described in subsection (c) of this section 
must be satisfied, to provide that such period shall not be extended be-
yond the later of 12 months after the date of receipt by the board of 
an application for reservation or December 31 of the program year for 
which the application is being filed. For purposes of this paragraph, 
issuers of qualified student loan bonds authorized by §53B.47, Educa-
tion Code, may satisfy the requirements of §1372.028(c)(3)(F) by, in 
lieu of a definite and binding agreement, providing with the applica-
tion evidence as certified by the issuer that the issuer has purchased, in 
each of the last three calendar years, qualified student loans in amounts 
greater than or equal to the amount of the unexpended proceeds; 

(10) if unexpended proceeds exist from a prior issue or is-
sues of bonds, other than a state-voted issue or an issue by the TDHCA 
or TSAHC, issued by the issuer or on behalf of the issuer, or based 
on the issuer's population, for the same stated purpose for which the 
bonds are the subject of the pending application, a written opinion of 
legal counsel, addressed to the board, to the effect, that the board may 
rely on the representation contained in the application to fulfill the re-
quirements of the Act and that the agreement referred to in paragraph 
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(9) of this subsection constitutes a legal and binding obligation of the 
issuer, if applicable, and the other party or parties to the agreement; 

(11) a written opinion of legal counsel, addressed to the 
board, stating the bonds are required to be included under the state ceil-
ing and that the issuer is legally authorized to issue bonds for projects of 
the same type and nature as the project which is the subject of the appli-
cation. This opinion shall cite by constitutional or statutory reference, 
the provision of the Constitution or law of the state which authorizes 
the bonds for the project; 

(12) a qualified mortgage bond issuer that submits an ap-
plication for reservation as described in §1372.032, Government Code, 
shall provide a statement certifying to the most recent closing of quali-
fied mortgage bonds determined as provided in §190.2(c)(3) of this ti-
tle (relating to Allocation and Reservation System), and the most recent 
date of a reservation received for mortgage revenue bonds and state the 
government unit(s) for which the local population was based for the is-
suance of bonds or for receipt of a reservation; and for said issuers who 
have received an allocation of volume cap for the purposes of issuing 
qualified mortgage bonds within the six years prior to the date of ap-
plication, a statement on the form prescribed by the Board as to the 
utilization percentage relating to its most recent allocation calculated 
in accordance with §1372.0261. If during the previous year, a quali-
fied mortgage bond issuer submitted an application for reservation that 
has not been granted at the time of application for the lottery, the issuer 
may opt to file a statement explaining whether there are any changes 
in information from the application filed the previous year in lieu of 
submitting a complete application. If there are changes, the statement 
must specify current information. The issuer must pay the same appli-
cation fee whether filing a statement or a complete application; 

(13) For a qualified residential rental project issue, an is-
suer shall provide a copy of an active executed earnest money contract 
between the borrower and the seller of the project. The earnest money 
contract for Tax-Exempt Bond Lottery Applications must be in effect 
at the time of submission of the application to the board and expire 
no earlier than December 1 of the year preceding the applicable pro-
gram year. The earnest money contract must stipulate and provide for 
the borrower's option to extend the contract expiration date through 
March 1 of the program year, subject only to the seller's receipt of ad-
ditional earnest money or extension fees, so that the borrower will have 
site control at the time a reservation is granted. If the borrower owns 
the property, evidence of ownership must be provided. For subsequent 
reservations granted throughout the remainder of the program year, the 
borrower must provide within the close of three business days follow-
ing the notification of pending reservation: 

(A) if applicable, proof of application for Low Income 
Housing Tax Credits with TDHCA, and 

(B) a copy of an earnest money contract that is in full 
force and effect or the reservation will automatically expire; 

(14) The borrower must be specified in the application for 
reservation of allocation. The borrower may be identified as a to-be-
formed entity only if the application for reservation of allocation spec-
ifies a related entity or an entity that will be a component of the to-be-
formed entity as borrower; 

(15) For qualified residential rental project issues where the 
borrower is an entity or to-be-formed entity that is designated or intends 
to seek abatement from ad valorem taxation, that intent to seek abate-
ment must be specified on the application for reservation of allocation; 

(16) Each issuer of qualified student loan bonds authorized 
by §53B.47, Education Code, shall submit with the application for 
reservation the information as required in 1372.0281. 

(c) Bond authorization requirements. Not later than 35 calen-
dar days after an issue's reservation date, the board or Comptroller of 
Public Accounts, as applicable, must be in receipt of the following from 
the issuer: 

(1) one-third of the closing fee; 

(2) the certificate regarding fees, on the form prescribed by 
the board; 

(3) a certificate signed by the issuer or authorized represen-
tative of the issuer that certifies the principal amount of the bonds to 
be issued or the portion of the state ceiling that will be converted to 
mortgage credit certificates; 

(4) a list of finance team members with their addresses and 
telephone numbers; 

(5) if applicable, an amended agreement pursuant to sub-
section (b)(9) of this section; 

(6) a bond authorization requirements checklist, on the 
form prescribed by the board. 

(7) if the borrower was originally identified as a 
to-be-formed entity, the final formation of the borrower must be 
identified as part of the submission and must meet the specifications 
set forth in the application for reservation of allocation. No changes 
will be permitted in the general partner of the borrower after the 35th 
day after the date of reservation; 

(8) if an issuer fails to meet the 35-day deadline, the issuer 
may request a waiver from the board. The board will consider taking 
action to waive the missed deadline only if: 

(A) the board is notified via facsimile transmission or 
e-mail of the missed deadline and intent to seek waiver not later than 
36 calendar days after an issue's reservation date, and; 

(B) the Bond Authorization Requirements filing, 
accompanied by a statement and evidence regarding extenuating 
circumstances that prevented a timely filing, is made not later than 
38 calendar days after an issue's reservation date. Extenuating cir-
cumstances that would be grounds for waiver include acts of God, 
unforeseen acts of war, or medical emergency; 

(9) an issuer described by §1372.022(a)(2) is not required 
to submit items described under paragraphs (1) and (2) of this subsec-
tion. 

(d) Closing fee. The remaining two-thirds of the fee must be 
paid by all issuers other than those described by §1372.022(a)(2) si-
multaneously with closing on the bonds. The board shall be in receipt 
of the fee from the issuer as confirmed by the Comptroller of Public 
Accounts not later than the fifth business day after the day on which 
the bonds are closed. 

(e) Closing documents. Not later than the fifth business day 
after the day on which the bonds are closed the issuer shall file with the 
board: 

(1) a certificate regarding fees, on the form prescribed by 
the board; 

(2) a closing documents checklist, on the form prescribed 
by the board; 

(3) a certificate of delivery on the form prescribed by the 
board; 

(4) a certified copy of the bond resolution authorizing the 
issuance of bonds, and setting forth the specific principal amount of 
the bond issue and unless the resolution authorizes the issuer to seek 
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an allocation in multiple program years, adopted within one year of the 
application date. 

(5) if one is required, a copy of the approval of the local 
government unit or local government units, certified by a public official 
with the authority to certify such approval. This requirement shall not 
apply to any bonds for which the Code does not require such a public 
hearing and approval of a local government unit or local government 
units; 

(6) the document evidencing compliance with §1372.040, 
Government Code; 

(7) other documents relating to the issuance of bonds, in-
cluding a statement of the bonds': 

(A) principal amount; 

(B) interest rate or the formula by which the interest is 
calculated; 

(C) maturity schedule; 

(D) purchaser or purchasers; and 

(8) an official statement. 

(9) For mortgage credit certificates the issuer shall file item 
in paragraph (1) of this subsection and the following: 

(A) a certified copy of the issuer's resolution electing to 
convert state ceiling to mortgage credit certificates; 

(B) issuer's mortgage credit certificate election; and 

(C) program plan. 

(10) For a residential rental project described in 
§190.2(d)(1) or (2) of this title, evidence from the Texas Department 
of Housing and Community affairs that an award of Low Income 
Housing Tax Credits has been approved for the project. 

(f) Additional information. The board may require additional 
information at any time before granting a certificate of reservation or 
certificate of allocation. 

(g) Application restrictions. 

(1) In order to submit an application for reservation prior 
to October 21 of the year immediately preceding the program year an 
issuer or borrower must have been in existence on October 1 of that 
year. 

(2) Project substitutions will not be allowed after the appli-
cation for reservation has been delivered to the board. Alterations to 
the project, including changes to unit size, number of total units and 
unit mix, as well as changes to the land size necessitated as part of 
the development or finance approval process in the case of residential 
rental projects will be permitted only if said changes: 

(A) are agreed to by the issuer, and; 

(B) do not include the addition of land that is the subject 
of another application in the current program year. 

(3) No issuer may submit an application for reservation for 
the same or substantially the same project or projects as are contained 
in the application of another issuer. 

(4) No issuer prior to August 15 of the program year may 
apply for an amount that exceeds the maximum application limits as 
described in §1372.037(a). 

(5) The board may not accept applications for more than 
one project located at, or related to, a business operation at a particular 
site for any one program year. 

(6) For a qualified residential rental project issue, the 
Residential Rental Attachment contained in the Application packet 
for Reservation of Allocation must correctly reflect the regional 
designation of the project's location at the time of the lottery. If it is 
found to be incorrect on or after the lottery date, the project will be 
placed at the end of the lottery list once the region designation error is 
detected and corrected. 

(7) For a qualified residential rental project, an applicant 
may not ever amend the priority status of the project once the applica-
tion for reservation of allocation has been submitted to the Board. 

(8) Qualified residential rental projects submitted post-lot-
tery will be placed after all qualified residential rental projects submit-
ted prior to the lottery, regardless of priority designation. 

§190.4. Filing Requirements for Applications for Carryforward. 

(a) Form. Applications must be filed on forms prescribed by 
the board and must contain all information and documentation required 
under the Act and this chapter, as applicable. 

(b) Filing. The issuer shall submit one original and one copy 
of the application for carryforward. Each application must be accom-
panied by the following: 

(c) Fee. The fee required by §1372.006(e) must be paid not 
later than the fifth business day following the date of receipt of the 
certificate of carryforward designation. 

(d) Additional Information. The board may require additional 
information at any time before granting a certificate of carryforward. 

(e) Closing documents. Not later than the fifth business day 
after the day on which the bonds are closed the issuer shall file with the 
board: 

(1) a closing documents checklist on the form prescribed 
by the board; 

(2) a certificate of delivery on the form prescribed by the 
board; 

(3) a certified copy of the bond resolution authorizing the 
issuance of bonds, and setting forth the specific principal amount of 
the bond issue and unless the resolution authorizes the issuer to seek 
an allocation in multiple program years, adopted within 18 months of 
the application date; 

(4) if one is required, a copy of the approval of the local 
government unit or local government units, certified by a public official 
with the authority to certify such approval. This requirement shall not 
apply to any bonds for which the Code does not require such a public 
hearing and approval of a local government unit or local government 
units; 

(5) other documents relating to the issuance of bonds, in-
cluding a statement of the bonds': 

(A) principal amount; 

(B) interest rate or the formula by which the interest is 
calculated; 

(C) maturity schedule; 

(D) purchaser or purchasers; and 

(6) an official statement. 
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♦ ♦ ♦ 

(f) Reassignment of carryforward designation--Traditional 
carryforward can be reassigned by the issuer as described in 
§1372.074(a). 

(g) Unutilized carryforward designation available after a 
project closes can be reassigned as described in §1372.074(c) and 
subject to the time period allowed by the Code and described in 
§1372.061(b). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904216 
Rob Latsha 
Executive Director 
Texas Bond Review Board 
Effective date: December 2, 2019 
Proposal publication date: August 9, 2019 
For further information, please call: (512) 463-1741 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 9. TEXAS COMMISSION ON 
JAIL STANDARDS 

CHAPTER 267. RELEASE 
37 TAC §267.6 

The Texas Commission on Jail Standards adopts new rule 
§267.6 to Texas Administrative Code, Title 37, concerning the 
time of day that county jail inmates must be released from 
custody, without changes to the proposed text as published 
in the September 20, 2019, issue of the Texas Register (44 
TexReg 5378) and will not be republished. 

Legislative hearings during the 86th Legislature found that night-
time release from jail of inmates increases opportunities for traf-
fickers to prey on this population. That places the released in-
mates in danger. SB 1700 created Code of Criminal Procedure 
Article 43.13(c)-(d) to address this problem and permit the Com-
mission to monitor compliance. 

New rule §267.6(a) requires county jails to release between 6 
a.m. and 5 p.m. those inmates who have discharged their sen-
tences. §267.6(b) allows jails to credit inmates with no more 
than 18 hours of time served and then release such inmates on 
the day preceding the day they discharge their sentence. Lastly, 
§267.6(c), under specified conditions, permits jails to release in-
mates during the hours outside of from 6 a.m. and 5 p.m. 

No comments were received related to the new rule. 

The new rule is adopted under Government Code, Chapter 511, 
which provides the Texas Commission on Jail Standards with the 
authority to adopt reasonable rules and procedures establish-
ing minimum standards for the construction, equipment, mainte-
nance, and operation of county jails. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2019. 
TRD-201904200 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: November 28, 2019 
Proposal publication date: September 20, 2019 
For further information, please call: (512) 463-2690 

CHAPTER 269. RECORDS AND 
PROCEDURES 
SUBCHAPTER A. GENERAL 
37 TAC §269.1 

The Texas Commission on Jail Standards adopts an amendment 
to 37 Texas Administrative Code (TAC) §269.1, concerning the 
electronic submission of county jail reports, without changes to 
the proposed text as published in the September 20, 2019, issue 
of the Texas Register (44 TexReg 5379). The amended rule will 
not be republished. 

Legislative hearings during the 86th Legislature identified the 
need to promote efficiency in county jails reporting to the Com-
mission by requiring it to establish a system for the electronic 
submission of forms, data, and documents. For that purpose, 
HB 3440 added Government Code §511.1404 to require county 
jails to submit their monthly reports to the Commission in elec-
tronic format and by electronic means. It also permits the Com-
mission to set and collect a reasonable fee from those jails that 
do not submit their documents in accordance with this rule. 

The amendments add paragraph (8) to 37 TAC §269.1 to re-
quire county jails to submit specified reports to the Commission 
in electronic format. Paragraph (9) is added to permit jails to sub-
mit these reports in non-electronic format and permits the Com-
mission to impose a fee on jails that submit them in non-elec-
tronic format. 

Public comment related to the implementation of the rule rather 
than the rule language itself. For that reason, the comment 
did not change the rule language. The Commission will con-
sider and in fact is already including some of the implementation 
comments as it develops the electronic document submission 
process. 

The amendments are adopted under Government Code, Chap-
ter 511, which provides the Texas Commission on Jail Standards 
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2019. 
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TRD-201904193 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: November 28, 2019 
Proposal publication date: September 20, 2019 
For further information, please call: (512) 463-2690 

SUBCHAPTER E. REPORT ON RESTRAINT 
OF PREGNANT INMATES 
37 TAC §§269.50 - 269.53 

The Texas Commission on Jail Standards adopts new rules to 
Texas Administrative Code, Title 37, Subchapter E, §§269.50 -
269.53, concerning the use of restraints on pregnant inmates in 
county jails, with changes to the proposed text as published in 
the September 20, 2019, issue of the Texas Register (44 TexReg 
5380) and will be republished. 

The 86th Legislature heard testimony that the use of restraints 
on a pregnant prisoner poses indirect health risks to pregnant 
prisoners and new mothers. HB 1651 added Government Code 
§511.0104 to address that need by expanding the documenta-
tion of the use of restraints on pregnant inmates in county jails. 

These rules create Subchapter E, §269.50 of Texas Adminis-
trative Code, Title 37 to require the Commission to collect and 
review reports on the use of restraints on pregnant inmates; 
§269.51 to require jails to annually submit reports on the use 
of restraints on pregnant inmates or on inmates who gave birth 
within 12 weeks of the use of restraints; §269.52 to specify the 
contents of the annual restraint report; and lastly, and lastly 
§269.53 to require the Commission to prescribe a form for the 
annual restraint report. 

No public comments were received related to adopting these 
rules. 

The new rules are adopted under Government Code, Chapter 
511, which provides the Texas Commission on Jail Standards 
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 

§269.50. Review. 

The Commission is required by Government Code, Chapter 511, 
§511.0105 to collect and review reports on the use of restraints on 
pregnant inmates. 

§269.51. Submission. 

No later than February 1 of each year, each facility under the Commis-
sion's purview shall submit a report regarding the facility's use, during 
the preceding calendar year, of any type of restraints to control or re-
strict the movement of an inmate, including a limb or other part of the 
inmate, who is confirmed to be pregnant or who gave birth in the pre-
ceding 12 weeks. 

§269.52. Content. 

The report shall include the circumstances of each use of restraints, 
including: 

(1) the specific type of restraints used; 

(2) what activity the inmate was engaged in immediately 
before being restrained; 

(3) whether the inmate was restrained during or after deliv-
ery; 

(4) whether the inmate was restrained while being trans-
ported to a local hospital; and 

(5) the reasons supporting the determination to use the re-
straints, a description of the process by which the determination was 
made, and the name and title of the person or persons making the de-
termination. 

§269.53. Form. 

The commission shall prescribe a form for the report required for this 
section. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2019. 
TRD-201904196 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: November 28, 2019 
Proposal publication date: September 20, 2019 

       For further information, please call: (512) 463-2690

CHAPTER 273. HEALTH SERVICES 
37 TAC §273.2 

The Texas Commission on Jail Standards adopts amendments 
to Texas Administrative Code, Title 37, §273.2, concerning 
OBGYN care in county jails. Specifically, the Commission 
amends §273.2(13), concerning access to mental health ser-
vices in county jails, and adds §273.2(15), concerning jail staff 
identifying when an inmate is in labor and transporting these 
inmates to a local hospital. The amendments are adopted with 
changes to the proposed text as published in the September 20, 
2019, issue of the Texas Register (44 TexReg 5381) and will be 
republished. 

During the 85th Legislative Session, SB1849 added Government 
Code §511.009(a)(23), which provided that county jails must give 
prisoners 24/7 access to mental health services at the jail or via 
telemental health care. The 86th Legislative Session identified a 
need to amend this prior law. HB 4468 adds the requirement that 
jails otherwise give prisoners access to a mental health profes-
sional within a reasonable time. HB 1651 amended Government 
Code §511.009(a)(18)(B) and added (C), requiring the Commis-
sion to adopt rules and procedures establishing minimum jail 
standards for including the provision of obstetrical and gyneco-
logical care for pregnant inmates in the jail health services plan, 
identifying when a pregnant prisoner is in labor, providing appro-
priate care, and transporting the prisoner to a local hospital. 

These amendments add language to TAC §273.2(5) that speci-
fies that obstetrical and gynecological care must be included in 
the medical care already required for pregnant inmates. They 
further add language to §273.2(13) to require that when mental 
illness treatment is not available by onsite in-person or telemen-
tal healthcare, jails must provide the inmate access to a qualified 
mental health professional within a reasonable time. Lastly, the 
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new rule adds §273.2(15) to require the Commission to provide 
procedures to train staff to identify when pregnant inmates are in 
labor, provide them access to appropriate care, and, under spec-
ified conditions, to promptly transport them to a local hospital. 

One comment was received that suggested specific language 
related to jail staff recognizing symptoms of labor and the use of a 
screening questionnaire. These suggestions were incorporated 
into the discussion at the subsequent workgroup meeting with 
the commenter present. 

The amendments are adopted under Government Code, Chap-
ter 511, which provides the Texas Commission on Jail Standards 
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 

§273.2. Health Services Plan. 

Each facility shall have and implement a written plan, approved by the 
Commission, for inmate medical, mental, and dental services. The plan 
shall: 

(1) provide procedures for regularly scheduled sick calls; 

(2) provide procedures for referral for medical, mental, and 
dental services; 

(3) provide procedures for efficient and prompt care for 
acute and emergency situations; 

(4) provide procedures for long-term, convalescent, and 
care necessary for disabled inmates; 

(5) provide procedures for medical, to include obstetrical 
and gynecological care, mental, nutritional requirements, special hous-
ing and appropriate work assignments and the documented use of re-
straints during labor, delivery and recovery for known pregnant in-
mates. A sheriff/operator shall notify the commission of any changes in 
policies and procedures in the provision of health care to pregnant pris-
oners. A sheriff/operator shall notify the commission of any changes 
in policies and procedures in the placement of a pregnant prisoner in 
administrative separation; 

(6) provide procedures for the control, distribution, secured 
storage, inventory, and disposal of prescriptions, syringes, needles, and 
hazardous waste containers; 

(7) provide procedures for the distribution of prescriptions 
in accordance with written instructions from a physician by an appro-
priate person designated by the sheriff/operator; 

(8) provide procedures for the control, distribution, and se-
cured storage of over-the-counter medications; 

(9) provide procedures for the rights of inmates to refuse 
health care in accordance with informed consent standards for certain 
treatments and procedures (in the case of minors, the informed consent 
of a parent, guardian, or legal custodian, when required, shall be suffi-
cient); 

(10) provide procedures for all examinations, treatments, 
and other procedures to be performed in a reasonable and dignified 
manner and place; 

(11) provide that adequate first aid equipment and patient 
evacuation equipment be on hand at all times; 

(12) provide procedures that shall require that a qualified 
medical professional shall review as soon as possible any prescription 
medication a prisoner is taking when the prisoner is taken into custody; 

(13) provide procedures that shall give inmates the ability 
to access a mental health professional at the jail or through a telemen-
tal health service 24 hours a day and approved by the Commission by 
August 31, 2020. If a mental health professional is not present at the 
county jail at the time or available by telemental health services, then 
require the jail to provide the inmate access to, at a minimum, a quali-
fied mental health professional (as defined by 25 TAC, §412.303(48)) 
within a reasonable time; 

(14) provide procedures that shall give prisoners the ability 
to access a health professional at the jail or through a telehealth service 
24 hours a day or, if a health professional is unavailable at the jail or 
through a telehealth service, provide for a prisoner to be transported 
to access a health professional and approved by the Commission by 
August 31, 2020; and 

(15) provide procedures to train staff to identify when a 
pregnant inmate is in labor and provide access to appropriate care. In-
mates shall be promptly transported to a local hospital when they state 
that they are in labor or are determined by a person at the level of emer-
gency medical technician or above to be in labor. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2019. 
TRD-201904191 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: November 28, 2019 
Proposal publication date: September 20, 2019 
For further information, please call: (512) 463-2690 

♦ ♦ ♦ 
37 TAC §273.6 

The Texas Commission on Jail Standards adopts amendments 
to Texas Administrative Code, Title 37, §273.6, concerning 
the use of restraints on pregnant inmates in county jails, with 
changes to the proposed text as published in the September 
20, 2019, issue of the Texas Register (44 TexReg 5382) and 
will not be republished. 

The 86th Legislature heard testimony that the use of restraints 
on a pregnant prisoner poses indirect health risks to pregnant 
prisoners and new mothers. HB 1651 added Government Code 
§511.0104 to address that need by limiting the use of restraints 
on pregnant inmates in county jails. 

The amendment to §273.6(6) prohibits the use of restraints 
on pregnant inmates and on specific female inmates, except 
under specified conditions. §273.6(7) requires that when jails 
use restraints on these inmates that the jails use the least 
restrictive restraints that will still prevent escape and ensure 
health and safety. §273.6(8) requires jail staff to refrain from 
using restraints on these inmates when so requested by health 
care professional responsible for the inmate's health and safety. 
Lastly, the amendment to §276.6(7) adjusts the rule number to 
§267.6(7) to (9) in order to accommodate the new rule numbers. 

The Commission received one public comment related to this 
rule. This comment sought to specify the type of restraints that 
should never be used on a pregnant inmate. This commenter 
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was present at the rule workshop, but the suggestion was not 
adopted. 

The amendment is adopted under Government Code, Chapter 
511, which provides the Texas Commission on Jail Standards 
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 

§273.6. Restraints. 

Inmates exhibiting behavior indicating that they are a danger to them-
selves or others shall be managed in such a way as to minimize the 
threat of injury or harm. If restraints are determined to be necessary, 
they shall be used in a humane manner, only for the prevention of in-
jury, and not as a punitive measure. 

(1) The decision to apply restraints shall be made by su-
pervisory or medical personnel. Appropriate staff should assess the 
inmate's medical condition. 

(2) Restraints should restrict movement of an inmate only 
to the degree necessary to avoid injurious behavior. Soft or padded 
restraints should be used when feasible. Inmates shall not be restrained 
in a position or manner that would exacerbate any physical infirmities. 

(3) A documented observation of the inmate shall be con-
ducted every 15 minutes, at a minimum. The observations should in-
clude an assessment of the security of the restraints and the circulation 
to the extremities. 

(4) The inmate should receive medical care a minimum of 
every 2 hours, to include changing position, exercising extremities, of-
fering nourishment and liquids, offering toilet facilities, checking for 
medication needs, and taking vital signs. These checks shall be docu-
mented. 

(5) Documentation of use of restraints shall include, but 
not be limited to the following: the events leading up to the need for 
restraints, the time the restraints were applied, the justification for their 
use, observations of the inmate's behavior and condition, the 15-minute 
checks and the time the restraints were removed. 

(6) A jail shall not use restraints on a inmate confirmed to 
be pregnant or who gave birth in the preceding 12 weeks for the dura-
tion of the pregnancy and for a period of not less than 12 weeks after 
the inmate gives birth: 

(A) unless supervisory personnel determine that the use 
of restraints is necessary to prevent an immediate and credible risk that 
the inmate will attempt to escape; or the inmate poses an immediate 
and serious threat to the health and safety of the inmate, staff, or any 
member of the public; or 

(B) unless a health care professional responsible for the 
health and safety of the inmate determines that the use of restraints is 
appropriate for the health and safety of the inmate and, if applicable, 
the unborn child of the inmate. 

(7) If the determination to utilize restraints in accordance 
with paragraph (6)(A) or (B) of this section is made, a jail shall use 
the least restrictive restraints necessary to prevent escape or to ensure 
health and safety; and at the request of a health care professional re-
sponsible for the health and safety of the inmate, jail staff shall refrain 
from using restraints on the inmate or shall remove the restraints. 

(8) Notwithstanding paragraph (6)(A) of this section, at the 
request of a health care professional responsible for the health and 
safety of the inmate, jail staff shall refrain from using restraints on the 
inmate or shall remove the restraints. 

(9) Use of restraints on pregnant inmates shall be docu-
mented and submitted as required by §269.50 of this title (relating to 
Restraints on Pregnant Inmates). 

(10) Restraints shall be removed from an inmate at the ear-
liest possible time that the inmate no longer exhibits behavior necessi-
tating restraint. In no case shall an inmate be kept in restraints longer 
than 24 hours. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2019. 
TRD-201904199 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: November 28, 2019 
Proposal publication date: September 20, 2019 
For further information, please call: (512) 463-2690 

CHAPTER 277. CLOTHING, PERSONAL 
HYGIENE AND BEDDING 
37 TAC §277.11 

The Texas Commission on Jail Standards adopts new Texas Ad-
ministrative Code, Title 37 §277.11, concerning feminine hygiene 
products, with changes to the proposed text as published in the 
September 20, 2019, issue of the Texas Register (44 TexReg 
5383) and will be republished. 

Legislative hearings during the 86th Legislature heard concerns 
that female inmates in county jails are not sufficiently supplied 
with feminine hygiene products, and that this creates health 
care risks and humiliation. HB2169 added Government Code 
§511.009(a)(24) to require the Commission to establish mini-
mum standards related to feminine hygiene products. 

The new rule adds §277.11 to Texas Administrative, Title 37 to 
require jails to provide to female inmates quality feminine hy-
giene products, as specified, and to make them available at all 
times and upon request. 

No comments were received related to this new rule. 

The new rule is adoped under Government Code, Chapter 511, 
which provides the Texas Commission on Jail Standards with the 
authority to adopt reasonable rules and procedures establish-
ing minimum standards for the construction, equipment, mainte-
nance, and operation of county jails. 

§277.11. Feminine Hygiene Products. 
Jails shall provide quality feminine hygiene products to female in-
mates, to include tampons in regular and large sizes and menstrual pads 
with wings in regular and large sizes. These products shall be available 
at all times and upon request. Inmates who utilize these products in a 
manner other than their intended purpose may be subject to disciplinary 
action in accordance with the facility's approved Discipline Plan. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on November 8, 

2019. 
TRD-201904194 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: December 28, 2019 
Proposal publication date: September 20, 2019 
For further information, please call: (512) 463-2690 

CHAPTER 297. COMPLIANCE AND 
ENFORCEMENT 
37 TAC §297.7 

The Texas Commission on Jail Standards adopts an amend-
ment to Texas Administrative Code, Title 37, §297.7, concerning 
Commission review of private county jails that are non-compli-
ant, without changes to the proposed text as published in the 
September 20, 2019, issue of the Texas Register (44 TexReg 
5384) and will not be republished. 

Legislative hearings during the 86th Legislature identified the 
need to give additional scrutiny to private jail compliance with 
Minimum Jail Standards. HB4468 added Gov. Code 511.011(b) 
to require TCJS to adopt rules that require the Commission to re-
view non-compliant private county jails at the Commission meet-
ing that occurs subsequent to the private county jails being found 
in non-compliance. 

The amendment adds §297.7(b), which requires that, whenever 
the Commission finds private jail facilities to be in non-compli-
ance with Minimum Jail Standards, the Commission must review 
the facility at its next quarterly meeting. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under Government Code, Chapter 
511, which provides the Texas Commission on Jail Standards 
with the authority to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 8, 

2019. 
TRD-201904192 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: December 28, 2019 
Proposal publication date: September 20, 2019 
For further information, please call: (512) 463-2690 

PART 13. TEXAS COMMISSION ON 
FIRE PROTECTION 

CHAPTER 403. CRIMINAL CONVICTIONS 
AND ELIGIBILITY FOR CERTIFICATION 
37 TAC §§403.3, 403.11, 403.15 

The Texas Commission on Fire Protection (the commission) 
adopts amendments to Chapter 403, Criminal Convictions and 
Eligibility for Certification, concerning §403.3, Scope, §403.11, 
Procedures for Suspension, Revocation or Denial of a Cer-
tificate to Persons with Criminal Backgrounds, and §403.15, 
Report of Convictions by an Individual or a Department. The 
amendments to §403.11 are adopted with changes to the 
proposed text as published in the September 13, 2019, Texas 
Register (44 TexReg 4969). The change is the deletion of 
the word "division" and its replacement with "commission" in 
§403.11(a). This change removes an incorrect reference to a 
division that no longer exists within the agency. 

The amendments to §403.3 and §403.15 are adopted without 
changes to the text as published in the September 13, 2019, 
issue of the Texas Register, (44 TexReg 4969) and will not be 
republished. 

Senate Bill 1217 enacted by the 86th Texas Legislature (2019) 
forbids an agency from considering an arrest that did not result 
in an individual's conviction. The amended sections remove lan-
guage regarding an individual's conduct prior to court action and 
corrects the number that appears on the commission's Notice of 
Conviction form. 

No comments were received from the public regarding the adop-
tion of the amendments. 

The amended sections are adopted under Texas Government 
Code, §419.0325(c), which authorizes the commission to adopt 
rules establishing criteria for denying a person certification be 
fire protection personnel based on the persons criminal history 
record information. The amended sections are also adopted un-
der Texas Government Code, §419.008, which authorizes the 
commission to adopt or amend rules to perform the duties as-
signed to the commission. 

§403.11. Procedures for Suspension, Revocation, or Denial of a Cer-
tificate to Persons with Criminal Backgrounds. 

(a) If the commission proposes to suspend, revoke, limit, or 
deny a certificate based on the criteria in this chapter, the commission 
shall notify the individual per Government Code, Chapter 2001. The 
notice of intended action shall specify the facts or conduct alleged to 
warrant the intended action. 

(b) If the proposed action is to limit, suspend, revoke, or refuse 
to renew a current certificate, or deny an application for a new cer-
tificate, a written notice of intended action shall comply with the pre-
liminary notice requirements of Government Code §2001.054(c). The 
individual may request, in writing, an informal conference with the 
commission staff in order to show compliance with all requirements of 
law for the retention of the certificate, pursuant to Government Code 
§2001.054(c). A written request for an informal staff conference must 
be submitted to the division director no later than 15 days after the 
date of the notice of intended action. If the informal staff conference 
does not result in an agreed consent order, a formal hearing shall be 
conducted in accordance with the Administrative Procedure Act, Gov-
ernment Code, Chapter 2001. 

(c) If the individual does not request an informal staff confer-
ence or a formal hearing in writing within the time specified in this 
section, the individual is deemed to have waived the opportunity for a 
hearing, and the proposed action will be taken. 
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(d) If the commission limits, suspends, revokes, or denies a 
certificate under this chapter, a written notice shall be provided to the 
person that includes: 

(1) the reasons for the decision; 

(2) that the person may appeal the decision to the commis-
sion in accordance with §401.63 of this title (relating to Final Decision 
and Orders) within 30 days from the date the decision is final and ap-
pealable; 

(3) that the person, after exhausting administrative appeals, 
may file an action in a district court of Travis County, Texas, for judicial 
review of the evidence presented to the commission and its decision; 
and that such petition must be filed with the court no later than 30 days 
after the commission action is final and appealable. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904207 
Paul Maldonado 
Interim Executive Director 
Texas Commission on Fire Protection 
Effective date: December 2, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 936-3812 

CHAPTER 421. STANDARDS FOR 
CERTIFICATION 
37 TAC §421.11 

The Texas Commission on Fire Protection (the commission) 
adopts amendments to 37 Texas Administrative Code Chapter 
421, Standards for Certification, §421.11, concerning Require-
ment To Be Certified Within One Year. The amended section 
is adopted without changes as published in the September 13, 
2019, issue of the Texas Register, (44 TexReg 4971) and will 
not be republished. 

The amended section implements the requirements of Senate 
Bill 1200 enacted by the 86th Texas Legislature (2019) by includ-
ing a process for military spouses to be appointed to fire protec-
tion duties. Also, in subsections (a) and (b) of rule §421.11, the 
word "commission" is no longer capitalized in order to be consis-
tent with the use of the term in other commission rules. 

No comments were received from the public regarding the adop-
tion of the amendments. 

The amended section is adopted under Texas Government 
Code, §419.008, which authorizes the commission to adopt or 
amend rules to perform the duties assigned to the commission. 
The amended section is also adopted under Texas Government 
Code §419.032(b) which authorizes the commission to adopt 
rules establishing the qualifications for fire protection personnel. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904208 
Paul Maldonado 
Interim Executive Director 
Texas Commission on Fire Protection 
Effective date: December 2, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 936-3812 

CHAPTER 433. DRIVER/OPERATOR 
SUBCHAPTER B. MINIMUM STANDARDS 
FOR DRIVER/OPERATOR-AERIAL 
APPARATUS 
37 TAC §433.207 

The Texas Commission on Fire Protection (commission) 
adopts amendments to 37 Texas Administrative Code Chapter 
433, Drive/Operator, Subchapter B, Minimum Standards For 
Driver/Operator-Aerial Apparatus, §433.207, concerning Inter-
national Fire Service Accreditation Congress (IFSAC) Seal. 
The amended section is adopted without changes as published 
in the September 13, 2019, issue of the Texas Register, (44 
TexReg 4972) and will not be republished. 

The amended section removes from the rule the "grandfathering" 
provision that expired on its own terms on May 31, 2019. 

No comments were received from the public regarding the adop-
tion of the amendment. 

The amended section is adopted under Texas Government 
Code, §419.008, which authorizes the commission to adopt or 
amend rules to perform the duties assigned to the commission. 
The amended section is also adopted under Texas Government 
Code §419.032(b), which authorizes the commission to adopt 
rules establishing the qualifications of fire protection personnel. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904209 
Paul Maldonado 
Interim Executive Director 
Texas Commission on Fire Protection 
Effective date: December 2, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 936-3812 

CHAPTER 453. HAZARDOUS MATERIALS 
SUBCHAPTER B. MINIMUM STANDARDS 
FOR HAZARDOUS MATERIALS INCIDENT 
COMMANDER 
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37 TAC §453.207 

The Texas Commission on Fire Protection (commission) adopts 
amendments to 37 Texas Administrative Code Chapter 453, 
Hazardous Materials, Subchapter B, Minimum Standards For 
Hazardous Materials Incident Commander, §453.207, concern-
ing International Fire Service Accreditation Congress (IFSAC) 
Seal. The amended section is adopted without changes as pub-
lished in the September 13, 2019, issue of the Texas Register, 
(44 TexReg 4977) and will not be republished. 

The amended section removes from the rule the "grandfathering" 
provision that expired by its own terms on May 31, 2019. 

No comments were received from the public regarding the adop-
tion of the amendments. 

The amended section is adopted under Texas Government 
Code §419.008, which authorizes the commission to adopt or 
amend rules to perform the duties assigned to the commission. 
The amended section is also adopted under Texas Government 
Code §419.032, which authorizes the commission to adopt rules 
establishing the qualifications of fire protection personnel. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904210 
Paul Maldonado 
Interim Executive Director 
Texas Commission on Fire Protection 
Effective date: December 2, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 936-3812 

CHAPTER 457. MINIMUM STANDARDS FOR 
INCIDENT SAFETY OFFICER CERTIFICATION 
37 TAC §457.7 

The Texas Commission on Fire Protection (commission) adopts 
amendments to 37 Texas Administrative Code Chapter 457, 
Minimum Standards For Incident Safety Officer Certification 
§457.7, concerning International Fire Service Accreditation 
Congress (IFSAC) Seal. The amended section is adopted 
without changes as published in the September 19, 2019, 
issue of the Texas Register, (44 TexReg 4978) and will not be 
republished. 

The amended section removes from the rule the "grandfathering" 
provision that expired on its own terms on May 31, 2019. 

No comments were received from the public regarding the adop-
tion of the amendments. 

The amended section is adopted under Texas Government 
Code §419.008, which authorizes the commission to adopt or 
amend rules to perform the duties assigned to the commission. 
The amended section is also adopted under Texas Government 
Code §419.032, which authorizes the commission to adopt rules 
establishing the qualifications of fire protection personnel. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 12, 

2019. 
TRD-201904212 
Paul Maldonado 
Interim Executive Director 
Texas Commission on Fire Protection 
Effective date: December 2, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 936-3812 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 1. MANAGEMENT 
SUBCHAPTER F. ADVISORY COMMITTEES 
The Texas Department of Transportation (department) adopts 
amendments to §1.82, Statutory Advisory Committee Opera-
tions and Procedures, §1.85, Department Advisory Committees, 
§1.86, Corridor Advisory Committees, and §1.87, Corridor 
Segment Advisory Committees, the repeal of §1.88, Interim 
Report, and a new §1.88, Duration of Advisory Committees. 
The amendments to §§1.82, 1.85-1.87, the repeal of §1.88, and 
new §1.88 are adopted without changes to the proposed text 
as published in the September 13, 2019, issue of the Texas 
Register (44 TexReg 5038) and will not be republished. 

EXPLANATION OF ADOPTED AMENDMENTS 

Several rules currently provide, in accordance with Government 
Code, §2110.008, that each of the Texas Transportation Com-
mission's (commission) or department's advisory committees 
created by statute or by the commission or department is 
abolished on December 31, 2019. The amendments are the 
result of the commission's review of the need to continue the 
existence of those advisory committees. The amendments 
remove the existing sunset provisions and combine the sub-
stance of those provisions into one section for clarity and 
ease of understanding. The commission recognizes that the 
continuation of a few existing advisory committees is necessary 
for improved communication between the department and the 
public and the amendments extend the duration of specified 
advisory committees for that purpose. 

Amendments to §1.82, Statutory Advisory Committee Opera-
tions and Procedures, remove subsection (i) of that section, re-
lating to the duration of advisory committees created by statute. 
The substance of that subsection is being combined with the 
sunset provisions of other advisory committees in new §1.88, 
Duration of Advisory Committees. 

Amendments to §1.85, Department Advisory Committees, re-
move subsection (c) of that section, relating to the duration of 
advisory committees created by the commission or the depart-
ment, and redesignate existing subsection (d) as subsection (c). 
The substance of current subsection (c) is being combined with 
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the sunset provisions of other advisory committees in new §1.88, 
Duration of Advisory Committees. 

Amendments to §1.86, Corridor Advisory Committees, remove 
subsection (e) of that section, relating to the duration of corridor 
advisory committees. The substance of current subsection (e) 
is being combined with the sunset provisions of other advisory 
committees in new §1.88, Duration of Advisory Committees. 

Amendments to §1.87, Corridor Segment Advisory Committees, 
provide clarity relating to the composition of a corridor segment 
advisory committee. Subsection (b) provides the method for the 
commission to select the members of an advisory committee. 
The addition of the word "may" in the subsection clarifies that an 
entity listed in the subsection is not required to participate on an 
advisory committee. The amendments also remove subsection 
(e) of the section, relating to the duration of corridor segment 
advisory committees. The substance of that subsection is being 
combined with the sunset provisions of other advisory commit-
tees in new §1.88, Duration of Advisory Committees. 

Section 1.88, Interim Report, is being repealed because its pro-
visions have been executed. That section is being replaced by 
new §1.88, Duration of Advisory Committees. The new sec-
tion combines into one section the sunset provisions for advi-
sory committees formerly in other sections in Chapter 1, Sub-
chapter F. The new section continues the current condition that 
all advisory committees are abolished on December 31, 2019, 
except for those listed in subsection (b) or described by sub-
section (b), (c), or (d). New subsection (c) relates to corridor 
segment advisory committees and restates the substance of for-
mer §1.87(e). New subsection (d) continues the existence of 
the I-69 Corridor Advisory Committee until December 31, 2020. 
New subsection (e) relates to the Ports-to-Plains Advisory Com-
mittee and segment committees for geographic segments along 
the Ports-to-Plains Corridor established in accordance with H.B. 
No. 1079, 86th Legislature, Regular Session, 2019 and abol-
ishes the segment committees on October 31, 2020, and the 
Ports-to-Plains Advisory Committee on August 31, 2021. 

COMMENTS 

No comments on the proposed amendments, repeal, and new 
section were received. 

43 TAC §§1.82, 1.85 - 1.88 

STATUTORY AUTHORITY 

The amendments and new rule are adopted under Transporta-
tion Code, §201.101, which provides the commission with the 
authority to establish rules for the conduct of the work of the de-
partment, and more specifically, Transportation Code, §201.117, 
which provides the commission with the authority to establish, as 
it considers necessary, advisory committees on any of the mat-
ters under its jurisdiction, and Government Code, §2110.008, 
which provides that a state agency by rule may designate the 
date on which an advisory committee will automatically be abol-
ished. 

CROSS REFERENCE TO STATUTE 

Government Code, Chapter 2110, and Transportation Code, 
§§55.006 and 201.117. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904240 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: December 4, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 463-8630 

♦ ♦ ♦ 
43 TAC §1.88 

STATUTORY AUTHORITY 

The repeal is adopted under Transportation Code, §201.101, 
which provides the commission with the authority to establish 
rules for the conduct of the work of the department, and more 
specifically, Transportation Code, §201.117, which provides the 
commission with the authority to establish, as it considers neces-
sary, advisory committees on any of the matters under its juris-
diction, and Government Code, §2110.008, which provides that 
a state agency by rule may designate the date on which an ad-
visory committee will automatically be abolished. 

CROSS REFERENCE TO STATUTE 

Government Code, Chapter 2110, and Transportation Code, 
§§55.006 and 201.117. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904239 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: December 4, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 463-8630 

♦ ♦ ♦ 
43 TAC §1.90 

The Texas Department of Transportation (department) adopts a 
new §1.90, Advisory Committees for the Ports-to-Plains Corri-
dor. The new §1.90 is adopted without changes to the proposed 
text as published in the September 13, 2019, issue of the Texas 
Register (44 TexReg 5043) and will not be republished. 

EXPLANATION OF ADOPTED AMENDMENTS 

H.B. No. 1079, Acts of the 86th Legislature, Regular Session, 
2019, (HB 1079) requires the Texas Department of Transporta-
tion (department) to establish a Ports-to-Plains Advisory Com-
mittee to assist the department in conducting a comprehensive 
study of the Ports-to-Plains Corridor in accordance with that Act. 
HB 1079 establishes the composition, purpose, and tasks of the 
advisory committee and provides requirements for its meetings 
and the manner in which the advisory committee will report to 
the department. 
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♦ ♦ ♦ 

Further, HB 1079 requires the department to designate geo-
graphic segments along the Ports-to-Plains Corridor and to work 
with the Ports-to-Plains Advisory Committee to establish seg-
ment committees for each of those segments. HB 1079 estab-
lishes the purpose and tasks of the segment committees and 
provides guidelines for a segment committee's composition and 
meetings and the manner in which each segment committee will 
report to the advisory committee and the department. 

Government Code, Chapter 2110, provides requirements gener-
ally applicable to state advisory committees, whether the com-
mittees are created by statute or by a state agency. Section 
2110.005 requires a state agency to adopt rules that state the 
purpose and tasks of an advisory committee and that describe 
the manner in which the committee will report to the agency. Sec-
tion 2110.008 authorizes a state agency to determine the period 
during which an advisory committee operates. 

New §1.90, Advisory Committees for the Ports-to-Plains Cor-
ridor, provides the information required by Government Code, 
Chapter 2110, for the Ports-to-Plains Advisory Committee and 
segment committees for geographic segments along the Ports-
to-Plains Corridor. The section sets out the purpose, tasks, and 
reporting requirements for the Ports-to-Plains Advisory Commit-
tee and segment committees, and provides the sunset dates for 
the committees. 

COMMENTS 

No comments on the proposed new rule were received. 

STATUTORY AUTHORITY 

The new rule is adopted under Transportation Code, §201.101, 
which provides the Texas Transportation Commission (commis-
sion) with the authority to establish rules for the conduct of the 
work of the department, and more specifically, Transportation 
Code, §201.117, which provides the commission with the author-
ity to establish, as it considers necessary, advisory committees 
on any of the matters under its jurisdiction, Government Code, 
§2110.005, which requires a state agency by rule to state the 
purpose and tasks of an advisory committee and to describe 
the manner in which the committee will report to the agency, 
and Government Code, §2110.008, which provides that a state 
agency by rule may designate the date on which an advisory 
committee will automatically be abolished. 

CROSS REFERENCE TO STATUTE 

Government Code, Chapter 2110, Transportation Code, 
§201.117, and H.B. No. 1079, Acts of the 86th Legislature, 
Regular Session, 2019. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904237 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: December 4, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 463-8630 

CHAPTER 15. FINANCING AND 
CONSTRUCTION OF TRANSPORTATION 
PROJECTS 
SUBCHAPTER E. FEDERAL, STATE, AND 
LOCAL PARTICIPATION 
43 TAC §15.51, §15.55 

The Texas Department of Transportation (department) adopts 
amendments to §15.51 and §15.55, concerning Federal, State, 
and Local Participation. The amendments to §15.51 and §15.55 
are adopted without changes to the proposed text as published in 
the September 13, 2019, issue of the Texas Register (44 TexReg 
5045) and will not be republished. 

EXPLANATION OF ADOPTED AMENDMENTS 

The 75th Texas Legislature (1997) created the Economically Dis-
advantaged Counties Program (program) and gave the Texas 
Transportation Commission (commission) the authority to ad-
just minimum local match requirements for eligible local govern-
ments. Section 222.053, Transportation Code, previously de-
fined an economically disadvantaged county as a county that 
has, in comparison to other counties in the state, below aver-
age per capita taxable property value, below average per capita 
income, and above average unemployment. The department 
identified the counties that met those criteria using data obtained 
from the Texas Comptroller of Public Accounts on an annual ba-
sis. Those counties were eligible for the program during the sub-
sequent fiscal year. 

Senate Bill 2168, 86th Legislature, Regular Session, amended 
Section 222.053, Transportation Code, to expand the criteria 
used in determining a county's eligibility to be classified as eco-
nomically disadvantaged. Senate Bill 2168 was signed June 10, 
2019, and effective immediately. Now, a county is considered 
to be an economically disadvantaged county even if it does not 
currently meet the standard criteria, as long as it met the stan-
dard criteria within any one of the past six years and has been 
included in no less than five federally declared disasters within 
the same time period. If a county meets these requirements, the 
adjustment to the local match shall be equivalent to the highest 
adjustment rate set in the last year the county was eligible for 
the program. 

Amendments to §15.51, Definitions, modify the definition of the 
term "economically disadvantaged county" by directly referenc-
ing the relevant statutory provisions. The amendments, with-
out substantive change, also renumber the definitions of "right 
of way acquisition" and "right of way costs." 

Amendments to §15.55, Construction Cost Participation, update 
the language related to local match adjustments to align the rule 
with the statutory provisions as amended. Certain subsections 
have been renumbered accordingly. 

COMMENTS 

No comments on the proposed amendments were received. 

STATUTORY AUTHORITY 

The amendments are adopted under Transportation Code, 
§201.101, which provides the commission with the authority to 
establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §222.053, which 
authorizes the commission to adjust the minimum local match-
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♦ ♦ ♦ 

ing funds requirement for highway projects in economically 
disadvantaged counties. 

CROSS REFERENCE TO STATUTES IMPLEMENTED BY 
THIS RULEMAKING 

Transportation Code, §222.053. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 14, 

2019. 
TRD-201904238 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Effective date: December 4, 2019 
Proposal publication date: September 13, 2019 
For further information, please call: (512) 463-8630 

PART 10. TEXAS DEPARTMENT OF 
MOTOR VEHICLES 

CHAPTER 217. VEHICLE TITLES AND 
REGISTRATION 
SUBCHAPTER C. REGISTRATION AND 
TITLE SYSTEMS 
43 TAC §217.75 

INTRODUCTION. The Texas Department of Motor Vehicles 
adopts 43 TAC §217.75, concerning required training for a 
person performing registration or titling services through the 
department's automated registration and title system (RTS). 
The department adopts §217.75 with changes to the proposed 
text as published in the August 23, 2019 issue of the Texas 
Register (44 TexReg 4465), and the rule will be republished. 
The rule is adopted to be effective December 16, 2019. 

REASONED JUSTIFICATION. Section 217.75 is necessary to 
implement Senate Bill 604, Sections 4.04 and 4.06, 86th Reg-
ular Session (2019). Section 4.04 added Transportation Code 
§520.023, which requires the department to implement a training 
program providing information on the department's automated 
registration and titling system and identification of fraudulent ac-
tivity related to vehicle registration and titling, and to require a 
person performing registration or titling services to complete the 
training. Section 4.06 of Senate Bill 604 requires the department 
to adopt rules to implement this training program not later than 
December 1, 2019. 

The department recognizes that training may temporarily take 
time away from county tax assessor-collector customer service 
functions. However, the legislature in requiring the training deter-
mined that the benefit of mandatory training exceeded that tem-
porary disruption. In these rules the department has tried to bal-
ance allowing tax assessor-collectors and full service deputies 
adequate time to schedule training against the concern that train-
ing, especially new training regarding completely new material 

and substantive changes to existing material, protects the public 
against the use of outdated and incorrect processes. 

Further, as described by many tax assessor-collectors in their 
comments, the training program is intended for industry profes-
sionals. A score of 80 percent is reasonable. The purpose of the 
program is to provide training to ensure full comprehension of ti-
tling and registration activities and not intended to fail people out 
of the system. As such, the program does not limit the number 
of times, or how often, a person can take a course and the test. 
Enabling a permission, or enabling a disabled permission, in-
volves completing the required training for the permission with a 
score of 80 percent and having the training verified. The process 
is based on the systems available to the department. The rea-
soned justification incorporates the department's responses to 
comments. 

Section 217.75(a) establishes the requirement that a department 
employee, department contractor, county tax assessor-collector 
employee, or full service deputy as defined by §217.162(6) must 
complete training regarding transactions performed in RTS and 
identification of fraudulent activity related to motor vehicle regis-
tration and titling. The definition of full service deputy includes 
an individual who is employed, hired, or otherwise engaged by 
the full service deputy to serve as the deputy's agent in perform-
ing motor vehicle titling, registration, or registration renewal ser-
vices. These individuals and entities are the only individuals or 
entities with access to RTS. Other deputy types do not access 
RTS. The term RTS is defined for purposes of this subchapter 
in §217.71(b)(5) to mean the "department's registration and title 
system." 

Section 217.75(b) specifies that the department will make the 
training available for county tax assessor-collector employees 
or full service deputies through the department's online training 
system. 

Section 217.75(c) clarifies how a county tax assessor-collector 
employee or full service deputy may satisfy the training regard-
ing RTS. Specifically, a county tax assessor-collector employee 
or full service deputy must successfully complete each training 
course associated with the permissions the person is assigned 
in RTS. In response to comments, the department has changed 
the proposed text of 217.75(c) to clarify the process. Specifi-
cally, the department replaced the term "pass" with "complete;" 
added a sentence to describe completion of a course is obtaining 
a score of at least 80 percent on the course test, and the training 
is verified; and added a second sentence clarifying that persons 
are not limited in the number of times, or how often, they may 
take a course or test. 

Section 217.75(c)(1)-(6) describes the process in more detail. 
Section 217.75(c)(1) provides that the county employee or offi-
cial with an administrative role in RTS, whether that person is 
the county tax assessor-collector or county tax assessor-collec-
tor system administrator, must create accounts for and assign 
RTS permissions to each employee or full service deputy who 
will be given access to RTS based on that person's job duties. 

Section 217.75(c)(2) provides that the department will assign 
training content for specific permissions in RTS. 

Section 217.75(c)(3) provides that a person must take the re-
quired training using the person's assigned training identifier for 
the department's online training system. 

Section 217.75(c)(4) provides that the department will enable a 
permission once the required training for the assigned permis-
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sion has been completed. This process will ensure verification 
of training before a person is able to access RTS. The system 
administrator does not need to complete the required training 
to create accounts and assign permissions; however, if the sys-
tem administrator wants access to RTS, the system administra-
tor must complete the training required by this section. 

Section 217.75(c)(5) provides that a person who is processing 
transactions on or before the effective date of the rule will have 
until August 31, 2020, to complete the required training. This 
will allow existing staff approximately eight months to complete 
training after the effective date of the rule. 

A person who is assigned permissions after the effective date 
of the rule or after new training is created must complete all re-
quired training before the permissions are enabled. This require-
ment is reasonable because the individual will not necessarily 
have experience with the functions enabled by the new permis-
sions, especially if they are a new employee. 

Section 217.75(c)(6) requires a person who is processing trans-
actions when new training is created to complete the training 
within 120 days after the department has provided notice that 
the new training is available. The period was extended from 90 
in the proposal to 120 days in response to comments. The ex-
tended period is intended to reduce the stress on county tax 
assessor-collector offices to complete training, particularly for 
smaller offices that perform multiple additional functions for their 
counties, such as being voter registrar. New training is training 
that is a new requirement for the permission, or when substan-
tive new information is added to an existing course to render the 
old information incorrect and outdated. 

Section 217.75(c)(6) also provides a 14-day limited exception to 
the 120-day time-limit to complete new training. In response to 
comments, this limited exemption was expanded to include em-
ployees of full service deputies, in addition to county tax asses-
sor-collector employees. This period has also been extended to 
120 days to maintain consistency with the proposed text and in 
response to comments. 

Section 217.75(d) provides that the department will disable a 
permission if a person fails to complete the training required for 
that permission. In response to comments, the department has 
changed the text to include the proposed text in paragraph (1), 
and added paragraph (2) as an exception to being disabled if a 
person submits their required training test scores prior to the end 
of a training period. The exception is based on the concern that 
verification may be delayed if a large number of test scores are 
submitted in the days immediately prior to the end of a training 
period. Under the exception, a person who timely submits test 
scores will not be disabled, unless the department determines 
that they did not score at least 80 percent as required to complete 
the course. 

Section 217.75(d)(3) has also been added based on comments. 
Section 217.75(d)(3) clarifies that a disabled permission may be 
enabled by using the process to complete training and enable 
permissions in subsection (c) of this section. 

As addressed in the proposal, implementation of this rule re-
quires the department to reconfigure its internal systems to con-
form to the new requirements. The department adopts §217.75 
to be effective December 16, 2019. 

The department received 148 written comments on the proposal. 

The department received a written comment from Ronnie 
Brock's Kerrville RV in support of the rule as proposed. 

The department received written comments requesting changes 
in the proposed text or against the rule as proposed from: The 
Tax Assessor-Collectors Association of Texas (TACA) and tax 
assessor-collectors for the following counties: Anderson, An-
gelina, Aransas, Archer, Armstrong, Atascosa, Austin, Bandera, 
Bee, Bell, Bexar, Blanco, Brazoria, Brazos, Brewster, Briscoe, 
Brown , Calhoun, Callahan, Carson, Cass, Castro, Chambers, 
Cherokee, Cochran, Coleman, Collin, Colorado, Comal, Cooke, 
Coryell, Crane, Crosby, Culberson , Dallam, Dallas, Dawson, 
Deaf Smith, Denton, Dickens, Dimmit, Donley, Eastland, Ector, 
El Paso, Ellis, Erath, Fayette, Garza, Gillespie, Glasscock, 
Goliad, Gonzales, Gray, Grayson, Grimes, Guadalupe, Hall, 
Hamilton, Hansford, Hardeman, Hardin, Harris, Harrison, Hart-
ley, Haskell, Hemphill, Henderson, Hidalgo, Hood, Hopkins, 
Houston, Hudspeth, Hutchinson, Jackson, Jefferson, Johnson, 
Kaufman, Kenedy, Kent, Kerr, Kinney, Lamar, Lampasas, 
Lavaca, Lee, Leon, Lipscomb, Lubbock, Lynn, Madison, Marion, 
McCulloch, McLennan, McMullen, Milam, Montgomery, Moore, 
Nacogdoches, Navarro, Newton, Nueces, Ochiltree, Orange, 
Parker, Parmer, Pecos, Polk, Real, Red River, Refugio, Roberts, 
Robertson, Runnels, Rusk, Sabine, San Patricio, Sherman, 
Smith, Stephens, Sterling, Sutton, Swisher, Tarrant, Taylor, 
Terry, Tom Green, Travis, Trinity, Tyler, Upshur, Upton, Victoria, 
Walker, Waller, Washington, Wharton, Williamson, Wilson, 
Winkler, Wise, Wood. 

General Comments 

A commenter supports the proposed rule and believes that 
mandatory training will reduce the number of titling mistakes 
that the commenter must later fix. 

Response. The department appreciates the comment in support 
of the proposal. 

Commenters stated that they believed training is necessary and 
required. 

Response. The department agrees with the comment. 

Commenters stated that the proposal did not appear to be con-
sistent with the statutory requirement to develop, in coordination 
with county tax assessor-collectors, criteria for the suspension 
or denial of employee or deputy access to the RTS if a county 
tax assessor-collector suspects fraud, waste, or abuse. 

Response. The department disagrees with the comment. Sec-
tion 217.75 is only intended to implement Transportation Code 
§520.023 not later than December 1, 2019, as required under 
SB 604, Section 4.06, which does not require coordination with 
county tax assessor-collectors. While not required, the depart-
ment sent out a notice of the proposed training plan as detailed in 
the proposed rules, provided four statewide webinars and made 
a recording of one of these webinars available on its website, 
and met with representatives of the TACA. 

The commenter is referencing SB 604, Section 4.07, which the 
department will separately propose rules necessary to imple-
ment. Senate Bill 604, Section 4.07, requires the department, 
not later than March 1, 2020, in coordination with county tax as-
sessor-collectors, and in accordance with Transportation Code, 
Chapter 520, Subchapter C as added, to develop, adopt, and 
implement rules that create clear criteria for the suspension or 
denial of access to RTS if a county tax assessor-collector sus-
pects fraud, waste, or abuse relating to RTS by a county tax as-
sessor-collector employee or a person deputized under Trans-
portation Code §520.0071. 
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Commenters from small and large counties stated that the rule 
as proposed will negatively impact the daily operations of pro-
viding services to the public. 

Response. The department disagrees with these comments. 
The department recognizes that training will require a small in-
vestment of time. This will allow employees to provide expedient, 
high quality, and accurate customer service without the assis-
tance of department personnel. The legislature determined that 
the benefit of mandatory training exceeded the small investment 
of time by requiring the training. The department worked with 
county tax assessor-collectors to allow adequate time to com-
plete training required by statute. 

A commenter is concerned that they may be forced to decline 
services to their taxpayers because they are locked out; sug-
gests that the rollout begin on a limited scale and with smaller 
counties; and suggests delaying the training program until Feb-
ruary 2020. The commenter also requests dedicated helpdesk 
support for large counties. 

Response. The department disagrees with the comments and 
requests. The possibility of an unforeseen or programing error 
always exists. It is also impossible to tell if the unforeseen error 
would affect all counties equally. The department will be monitor-
ing and responding to possible programming issues statewide. 
Further, delay in starting the program in some counties would re-
duce the period that those counties' employees had to complete 
any training courses needed to maintain access to their existing 
permissions, before the August 31, 2020, deadline. 

The department will be assigning resources statewide to verify 
training. Each of the 254 counties will receive the same level 
of attention and not be granted a dedicated team. The train-
ing verification requests will be worked in a statewide queue in 
the order in which they are received. The periods to complete 
the training are intended to allow sufficient time to complete the 
required training, while meeting the legislature's training require-
ment and making sure that persons using RTS have been pro-
vided the most current information. Completing training, espe-
cially new training, avoids having the account disabled and re-
duces the possibility of errors from using outdated or incorrect 
information and processes. 

Commenters cross-train employees to assist with motor vehicle 
duties and disagree with the $11 annual fee paid for each em-
ployee to access the eLearning Center if the county exceeds 
their account allocation at the state's expense. 

Response. The department agrees that the fee exists. The fee 
is set in the county equipment guide and agreed to through the 
interlocal agreement entered into between each county and the 
department. In the department's County Equipment Guide, a 
county is allocated eLearning accounts based on the county's 
current workstation count. Each allocated and leased depart-
ment workstation is assigned one eLearning user account, 
which represents the county's Base Accounts. Counties that 
have workstation counts from 1 to 19 are entitled to one addi-
tional eLearning account. Counties that have workstation counts 
of 20 or more are entitled to 10 percent additional eLearning 
accounts, which represents the county's Additional Accounts. 
The county's Base Accounts plus Additional Accounts equals 
the county's Total Accounts at State Expense. 

Commenters requests that the "sandbox" environment be in 
place by the rule's effective date and remain available for use 
as often as desired for continuing education. 

Response. The department disagrees with the comment. This 
request, while a high priority, will not be available and is sepa-
rate from this training program. Section 217.75 implements the 
legislative requirement to implement a required training program 
under Transportation Code §520.023. The "sandbox" would not 
be a required part of the training and as such a change has not 
been made in the rule text to include the "sandbox" in §217.75. 

A Commenter is concerned that mandatory training of employ-
ees is somewhat of an overreach into personnel operations of 
their offices. 

Response. The department disagrees with the comment. As 
addressed in other responses, Transportation Code §520.023 
requires mandatory training for each person performing registra-
tion and titling services. Section 217.75 implements that require-
ment. The rules do not require a county tax assessor-collector 
to provide confidential employee information to the department, 
or address the employment practices of a county for a user that 
does not complete the required training. Further, while complet-
ing some training may enable multiple permissions, the rule does 
not require a county tax assessor-collector to assign an enabled 
permission to an employee. 

§217.75(a) 

Commenters stated that they considered the training require-
ments unnecessary and preferred to use their own training sys-
tems. 

Response. The department disagrees with the comment. Trans-
portation Code §520.023(a) directs the department to implement 
a training program and Transportation Code §520.023(b) directs 
the department to require each person performing registration 
and titling services to complete the training under Transporta-
tion Code §520.023(a). The legislature did not authorize an ex-
ception. County tax assessor-collectors may require training in 
addition to the requirement in §217.75. 

Commenters oppose the requirement for each staff member to 
complete and pass the training in order to maintain access to 
RTS. 

Response. The department disagrees with the comment. Trans-
portation Code §520.023(b) directs the department to require 
each person performing registration and titling services to com-
plete the training under Transportation Code §520.023(a). The 
legislature did not authorize an exception. 

A commenter is concerned that the rule might inhibit perfor-
mance of legally required services to taxpayers. 

Response. The agency disagrees with the comment. The leg-
islature has determined that completion of training is a legal re-
quirement for each person performing registration and titling ser-
vices. 

A commenter asks why driver license information is included in 
the training. 

Response. The agency appreciates the question. This informa-
tion is included in the training because identification documents 
are required as part of certain motor vehicle transactions. RTS 
users processing transactions should know how to identify fraud-
ulent documents. 

Commenter states that the American Association of Motor Vehi-
cle Administrators (AAMVA) training is important for everyone. 

Response. The department agrees with the comment. 
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§217.75(b) 

Commenter suggests Vehicle Titles and Registration (VTR) ser-
vice centers should have the ability to run RTS user security re-
ports remotely from a VTR service center. 

Response. The department agrees with the comment and has 
requested programming to allow regional service centers to 
run county RTS employee security reports. However, §217.75 
implements the legislative requirement to implement a required 
training program under Transportation Code §520.023. The 
report would not be a required part of the training, and a change 
has not been made in the rule text to include this report in 
§217.75. 

Commenter suggested the release of training material should 
be in February 2020 or later rather than December 2019 due to 
property tax season, which is the busiest time of the operating 
year. 

Response. The department disagrees with this recommendation 
as it would reduce the time for persons with existing permissions 
to report completed training. The department recognizes there 
may be impacts in December, but merely releasing programming 
in December does not mandate reporting at that time. Further, 
delay in starting the program in some counties would reduce the 
period that those counties' employees must complete any train-
ing courses needed to maintain access to their existing permis-
sions, before the August 31, 2020, deadline. 

217.75(c) 

Commenters identified that the proposal does not define what is 
required to "pass" or "complete" training, and requested the pro-
posal be amended to state what is required to pass or complete 
a training course. 

Response. The department agrees to revise the proposed text 
to clarify the section. The section as proposed uses both the 
terms "pass" and "complete" a course based on common usage 
but does not define them. Based on other comments, it is un-
derstood this would involve achieving a grade for the course that 
would be verified in the eLearning system. Verification is neces-
sary because the RTS and current eLearning systems cannot 
communicate with each other. The department has changed 
§217.75(c) to remove the word "pass" and replaced it with the 
word "complete." To add certainty to what the term "complete" 
means in this section, the department has added a sentence that 
reads "A person completes a training course when the person 
obtains a score of at least 80 percent on the course test, and 
the training is verified." The changes do not add costs or affect 
persons not on notice of this proposal. 

Commenters suggested that the passing grade be 70 percent 
because that is usually a passing grade in school. 

Response. The department disagrees with the comment. As 
addressed in other responses to comments, the department has 
changed the text in §217.75(c) to provide that a person must 
obtain a score of at least 80 percent, and the training is veri-
fied, for completion of a training course. The department agrees 
with the many commenters that described their staff as industry 
professionals. The department considers the goal of the legisla-
tive requirement is training for industry professionals. The score 
reflects that as an industry professional, the individual should 
demonstrate more than basic understanding of the material to 
meet customer service demands and expectations. 

Commenters recommend that training be available to take as 
often as desired; suggest users be allowed to retake the trainings 
multiple times to complete with a passing score for RTS access; 
and ask if the rule allows a person multiple opportunities to take 
and pass the required training prior to being disabled. 

Response. The department agrees to revise the proposed text 
to clarify the section. The proposal is silent on the number of 
times, or how often, the training and test may be taken. The 
eLearning system does not currently limit the number of times, 
or how often, the training and test may be taken. The department 
did not intend to change that function in the eLearning system in 
the adoption of §217.75. To add certainty to the rule requirement, 
the department has added a sentence to §217.75(c) that reads 
"This section does not limit the number of times or how often a 
person may take a training course or test." The change does not 
add costs or affect persons not on notice of this proposal. 

However, while there is no limitation imposed in this rule, a 
county tax assessor-collector may establish its own policies and 
procedures limiting the number of times employees may take 
the course and test. 

§217.75(c)(2) 

Commenters are concerned that the training, depending on a 
function, may take anywhere from 3, 8, 12 and up to 24 hours 
of training, thus impacting their ability to provide titling and reg-
istration services. 

Response. The department agrees there will be an investment of 
time for training to qualify for a set of permissions associated with 
common office functions. The amount of training will vary based 
on the number and type of permissions that the tax collector-
assessor wants to assign to the employee. The training is self-
paced and the time spent to complete the training will vary by 
individual. 

A commenter asserts that the rule will require all tax assessor-
collector employees, and their full service deputies, to pass more 
than 51 eLearning courses before continued or new access is 
allowed. 

Response. The department disagrees with this comment. The 
amount of required training will vary on the number and type of 
new permissions that the tax collector-assessor wants to assign 
to the employee. Employees with existing permissions do not 
need to retake courses that are documented as having already 
been completed in the eLearning system. 

§217.75(c)(3) 

Commenters believe that the department stated that each user 
must be assigned a separate logon, including those who may ac-
cess RTS for accounting purposes. The commenters consider 
that requiring a user to be credentialed and repeat training for 
each office the logon is used is overbearing, and point out that 
staff is often rotated throughout various offices to ensure ade-
quate coverage and for security. 

Response. The department disagrees with this comment be-
cause a training course must be completed only one time per 
user. The department believes this comment is based on a mis-
understanding during some of its webinars related to the pending 
rules. The department adjusted its presentation to address this 
concern. The department prefers each user only have one RTS 
user logon. 

The rules do not require each user to be credentialed for each 
office local area network (LAN) where the user works. As such, 
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offices that do not have multiple logons for individual users will 
not need to change their systems. The user is only required to 
complete the training one time, and the training would have to 
be reported individually for that user logon. 

For the less than ten tax assessor-collector offices that creden-
tial a user with more than one valid RTS user logon, the user is 
only required to complete the training one time, but the training 
would have to be reported individually for each user logon. This 
is because the RTS system does not have the functionality to 
link multiple RTS user logons. The use of multiple logons is a 
business decision and not a department requirement. The de-
partment will work with these offices to adjust to the process, but 
the department considers that programming RTS to link multiple 
logons for the limited number of offices would not be the most 
practical use of state resources. 

Regardless of the number of RTS logons they have, each RTS 
user must have their own unique eLearning Account under which 
training is completed. Training will need to be completed one 
time by each employee and reported for each RTS user logon 
for that employee. 

Commenters suggest that once a primary logon is validated, the 
same logon should be validated automatically for additional or 
alternate logons. 

Response. The agency disagrees with the comment. As ad-
dressed in other responses to comments, §217.75 does not re-
quire tax assessor-collector offices to use multiple logons. Most 
tax assessor-collector offices do not use multiple logons. The 
limited number that do, is in result of a business decision and 
not a department requirement. The department will work with 
these offices to adjust to the process, but the department consid-
ers that programming RTS to link multiple logons for the limited 
number of offices would not be the most practical use of state 
resources. 

§217.75(c)(4) 

Commenters believed that waiting for the department's regional 
service centers to grant permissions may unnecessarily delay a 
new employee's ability to begin working in RTS. A commenter 
suggests amending §217.75(c)(4) to require the department to 
enable permissions "expediently (by the next business day)." 

Response. The department disagrees with the comment and 
has not made a change to the rule text. The department will 
spread processing across a statewide queue. Verification of 
completed training will be worked under a first come, first serve 
model. A delay in completing and subsequently reporting the 
completed training could result in a delay in verification. 

A commenter believes the department should have access to 
verify all associated training is completed and not require the tax 
collector-assessors' office to send in reports for each user once 
they have completed a course. Reporting should be automated 
without the need for anyone to report anyone else's results. 

Response. The department agrees with the comment in favor of 
automation; however, the RTS and the current eLearning system 
cannot interface. As such, the most effective and efficient way to 
implement the training program required by the legislature with 
the current systems is for counties to report the training into RTS 
for verification so that all associated permissions can be enabled. 

Commenters suggest that the county tax-assessor collector 
should be allowed to enable permission for up to 90 to 180 days 
to continue RTS access pending review by the department. 

Response. The department disagrees with the comment and 
has not made a change to the rule text. Transportation Code 
§520.023 requires each person performing registration and ti-
tling services to "complete" the required training program. The 
legislature did not authorize an exception. 

§217.75(c)(5) 

A commenter states that the department has made no analysis 
or study regarding the direct or indirect financial impact to local 
counties or tax assessor-collectors by requiring staff to repeat 
training. 

Response. The department disagrees with the comment. The 
rule does not require an employee or full service deputy to repeat 
training that the person has completed and is documented in the 
eLearning system. 

Commenters asserted that employees with existing credentials 
should be grandfathered into the system. 

Response. The department disagrees with the suggestion and 
has not made a change in response to this comment. Trans-
portation Code §520.023 requires each person performing reg-
istration and titling services to "complete" the required training 
program. The legislature did not authorize an exception. 

The rule provides that a person with an existing permission as of 
the effective date of §217.75, may continue to use that permis-
sion until August 31, 2020. The person is not required to repeat 
any training in the eLearning system which they have already 
scored at least 80% on the course test, prior to the effective date 
of §217.75. Otherwise, the person must complete those courses 
prior to August 31, 2020, to maintain the permission. 

The department is also concerned that grandfathering could be 
read to mean that the person would not be required to take new 
training when it is required to maintain the permission. Section 
217.75(c)(6), as changed in this adoption, requires new training 
to be completed within 120 days after notice of its release to 
maintain the permission. 

A commenter suggests removing "by August 31, 2020" from 
§217.75(c)(5) concerning the period in which a person with exist-
ing permissions must complete any incomplete training required 
to maintain their existing permissions. 

Response. The department disagrees with the comment and 
has not made any changes based on this comment. The pro-
posed section requires persons with an existing permission to 
complete required training for those permission on or before Au-
gust 31, 2020. Removing the date would require all training to be 
completed on or before the effect date of the rule or be disabled 
based on §217.75(c)(4) and §217.75(d). Such a change would 
not be consistent with the proposal, which intends to allow per-
sons with existing permissions adequate time to complete the 
required training, be it on or before August 31, 2020, or within 
120 days after new training is required for the permission. 

§217.75(c)(6) 

Commenters believe a 90-day period to complete new training is 
too brief. Commenters suggested changing the period ranging 
from 120 to 180 days. A commenter also suggests the qualifying 
absence period for the 14-day grace period in §217.75(c)(6) be 
changed from 90 to 180 days, which is consistent with the com-
menters suggestion to extend the training period to 120 days. 

Response. The department agrees with the comments and has 
made a change to the rule text to extend the periods to 120 days. 
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The extended training period is intended to reduce the stress on 
county tax assessor-collector offices to complete training, par-
ticularly smaller offices that perform multiple additional functions 
for their counties such as being voter registrar. 

The 90-day qualifying absence period for the 14-day grace pe-
riod is also extended to 120 days for consistency. The changes 
do not add costs or affect persons not on notice of this proposal. 

The 120-day period only applies to a person with an existing per-
mission. Training will only be required if the required training 
course is a new requirement or provides new substantive infor-
mation or processes not in the prior course. New training is de-
veloped as necessary, but generally results from events such as 
changes in statute, rule, or policy and procedure changes. 

The time required to complete a new course, or courses, to main-
tain a permission will vary. The number of training courses re-
quired for the permission that would be new at the same time 
may also vary. The department considers the 120-day period al-
lowed to complete the new course is reasonable and adequate. 
Further, having training regarding new information protects the 
public against the use of outdated and incorrect processes. 

A commenter suggests amending the second sentence in 
§217.75(c)(6), to add full service deputies to the grace period. 

Response. The department agrees with the comment and made 
the requested change. The department has changed the pro-
posed text to read "A county employee, or full service deputy, 
...." The department has not changed the requirement that the 
county tax assessor-collector must determine that the absence 
was due to circumstances beyond that person's control. The 
change does not add costs or affect persons not on notice of 
this proposal. 

§217.75(d) 

Commenters expressed concern that the verification process 
might result in delays in completing training. 

Response. The department agrees with the comment and has 
made a change to the rule text. The department has amended 
the rule proposed text to list the existing statement that the 
department will disable a permission as §217.75(d)(1) and has 
added an exception as §217.75(d)(2) for a person who submits 
their required training test scores prior to the end of a training 
period. Under the exception, a person who timely submits test 
scores will not be disabled, unless the department determines 
that they did not score at least 80 percent as required to com-
plete the course. The change does not add costs or affect 
persons not on notice of this proposal. Subsection (d) now 
reads: 

"(d) Failure to complete required training. The department will: 

(1) except as provided in paragraph (2) of this subsection, dis-
able a permission if a person fails to complete required training 
for the permission within the timeframes required by this section. 

(2) not disable a permission for a county tax assessor-collector 
employee or a full service deputy if the person timely submits 
their score for each required training; however, the department 
will disable the person's permission if the department subse-
quently determines that each [we determine the] submitted score 
is not at least 80 percent." 

A commenter noted that the proposal did not provide criteria for 
reinstatement. 

Response. The department agrees to revise the proposed text 
to clarify the process in §217.75(d). The intent of §217.75(d) is 
to state that the user's permissions would be disabled if the re-
quired training is not completed within the time allowed by the 
rule. Permissions are enabled under §217.75(c) when the train-
ing is completed. To clarify the process, the department has 
added §217.75(d)(3) that reads "A disabled permission may be 
enabled by using the process to complete training and enable 
permissions in subsection (c) of this section." The change does 
not add costs or affect persons not on notice of this proposal. 

A commenter suggests amending §217.75(d) from "will disable" 
to "may limit, suspend, or disable." 

Response. The department disagrees with the comment. RTS 
users must complete the required training as required in Trans-
portation Code §520.023. The permission can be enabled if 
the person completes the required training. In addition, as ad-
dressed in other responses to comments, the department has 
changed the text of §217.75(d) to provide that a person who 
timely submits test scores will not be disabled, unless the de-
partment determines that the person did not score at least 80 
percent as required to complete the course. 

A commenter suggests that the rule provides for the arbitrary 
termination of user permissions. 

Response. The department disagrees with this comment. The 
rule does not authorize arbitrary actions. Permissions are not 
terminated. The dates for completion of training are established 
in the rule. If permissions are disabled, they may be enabled by 
completing the training. RTS users must complete the required 
training as required in Transportation Code §520.023. 

A commenter states the suggestion of removing user permis-
sions if the deadline is not met is ill-advised, because there may 
be various reasons clerks aren't available to complete a training 
assessment. 

Response. The department disagrees with the comment. Trans-
portation Code §520.023(b) directs the department to require 
each person performing registration and titling services to com-
plete the training under Transportation Code §520.023(a). A 
person who has not completed training is not eligible under the 
statute to perform registration and titling services. A person can 
complete the required training to become eligible, maintain their 
eligibility, and reinstate their eligibility. 

The rules provide until August 31, 2020, to complete all required 
training and 120 days after notice of new training. The depart-
ment believes that the time frames provide adequate time for 
persons with existing permissions to complete any training re-
quired to retain their RTS permissions, and protect the public 
from the use of incorrect and outdated processes. 

STATUTORY AUTHORITY. Section 217.75 is adopted under 
Transportation Code §1002.001, which provides the board of 
the Texas Department of Motor Vehicles with the authority to 
adopt rules that are necessary and appropriate to implement the 
powers and the duties of the department; and more specifically, 
Transportation Code §520.021, which authorizes the depart-
ment to adopt rules and policies for the maintenance and use of 
the department's automated registration and titling system; and 
Transportation Code §520.023, which requires the department 
to implement a training program providing information on the 
department's automated registration and titling system and 
identification of fraudulent activity related to vehicle registration 
and titling. 
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♦ ♦ ♦ 

CROSS REFERENCE TO STATUTE. Transportation Code 
§520.021 and §520.023. 

§217.75. Required Training on the Registration and Title System and 
Identification of Fraud. 

(a) Required training. A person performing registration or ti-
tling services through RTS, including a department employee, depart-
ment contractor, county tax assessor-collector employee, or full service 
deputy as defined by §217.162(6) of this title (relating to Definitions), 
must complete a training program as prescribed by this section. Re-
quired training will include, at a minimum: 

(1) training regarding transactions performed in RTS; and 

(2) identification of fraudulent activity related to vehicle 
registration and titling. 

(b) Online training. The department will make required 
training for county tax assessor-collector employees and full service 
deputies available through the department's online training system. 

(c) Registration and Title System training for county tax as-
sessor-collector staff and full service deputies. To satisfy the training 
requirements under subsection (a)(1) of this section, a county tax as-
sessor-collector employee or full service deputy must complete each 
training course associated with the permissions that person is assigned 
in RTS. A person completes a training course when the person obtains 
a score of at least 80 percent on the course test, and the training is ver-
ified. This section does not limit the number of times or how often a 
person may take a training course or test. 

(1) A county tax assessor-collector or county tax assessor-
collector's system administrator must create accounts for and assign 
permissions in RTS to each employee or full service deputy who will be 
given access to RTS based on that person's job duties as determined by 
the county tax assessor-collector or the county tax assessor-collector's 
system administrator. 

(2) The department will assign training content for specific 
permissions in RTS. 

(3) A person must take required training using the person's 
individually assigned training identifier for the department's online 
training system. 

(4) The department will enable a permission on completion 
of required training. 

(5) A person with permissions in RTS on or before the ef-
fective date of this section must complete required training under this 
section by August 31, 2020. A person who has not been assigned per-

missions in RTS on or before the effective date of this section must 
complete all required training before permissions are enabled by the 
department. 

(6) If new training is made available for a new or existing 
permission after August 31, 2020, a person with permissions enabled 
before the new training is made available must complete the required 
training within 120 days of the department's notification that the train-
ing is available. A county employee, or full service deputy, who is on 
leave on the date of the department's notification that the new training 
is available, for at least 120 days thereafter, and due to circumstances 
beyond that person's control, as determined by the county tax asses-
sor-collector may have an additional 14 days upon returning to work 
to complete the new training. 

(d) Failure to complete required training. 

(1) Except as provided in paragraph (2) of this subsection, 
the department will disable a permission if a person fails to complete 
required training for the permission within the timeframes required by 
this section. 

(2) The department will not disable a permission for a 
county tax assessor-collector employee or a full service deputy if the 
person timely submits their score for each required training course; 
however, the department will disable the person's permission if the 
department determines that the submitted score is not at least 80 
percent. 

(3) A disabled permission may be enabled by using the 
process to complete training and enable permissions in subsection (c) 
of this section. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on November 18, 

2019. 
TRD-201904323 
Tracey Beaver 
General Counsel 
Texas Department of Motor Vehicles 
Effective date: December 16, 2019 
Proposal publication date: August 23, 2019 
For further information, please call: (512) 465-5665 
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♦ ♦ ♦ 

♦ ♦ ♦ 

Proposed Rule Reviews 
Employees Retirement System of Texas 
Title 34, Part 4 

The Employees Retirement System of Texas will review and consider 
whether to re-adopt, re-adopt with amendments, or repeal 34 Texas Ad-
ministrative Code Chapter 67, Hearings on Disputed Claims, in accor-
dance with Chapter 815, Texas Government Code, and Chapter 1551, 
Texas Insurance Code. This review is done pursuant to Texas Govern-
ment Code §2001.039. 

The Board will assess whether the reason(s) for adopting or re-adopt-
ing this chapter continues to exist. Each section of the chapter will be 
reviewed to determine whether it is obsolete, reflects current legal and 
policy considerations, reflects current general provisions in the gover-
nance of the Board, and/or whether it is in compliance with Chapter 
2001 of the Texas Government Code (Administrative Procedure Act). 

Comments on the review may be submitted in writing within 30 
days following the publication of this rule review in the Texas 
Register to Paula A. Jones, Deputy Executive Director and Gen-
eral Counsel, Employees Retirement System of Texas, P.O. Box 
13207, Austin, Texas 78711-3207, or you may email Ms. Jones at 
paula.jones@ers.texas.gov. The deadline for receiving comments is 
Monday, December 30, 2019, at 10:00 a.m. Any proposed changes to 
the sections of this chapter as a result of the review will be published 
in the Proposed Rules section of the Texas Register and will be open 
for an additional 30 day public comment period prior to final adoption 
of any repeal, amendment, or re-adoption. 
TRD-201904231 
Paula A. Jones 
Deputy Executive Director and General Counsel 
Employees Retirement System of Texas 
Filed: November 14, 2019 

♦ ♦ ♦ 
Adopted Rule Reviews 
The Office of the Attorney General (OAG) adopts the review of 
Chapter 52, Administration, in accordance with Government Code 
§2001.039. The notice of intent to review Chapter 52 was published 
in the August 23, 2019, issue of the Texas Register (44 TexReg 4519). 

No comments were received on the proposed rule review. 

The OAG has assessed whether the reasons for adopting the rules con-
tinue to exist. As a result of the review, the OAG finds the reasons 
for adopting the rules in Chapter 52 continue to exist and readopts 
those sections in accordance with the requirements of Texas Govern-
ment Code §2001.039. 

TRD-201904309 
Ryan L. Bangert 
Deputy Attorney General for Legal Counsel 
Office of the Attorney General 
Filed: November 15, 2019 

The Office of the Attorney General (OAG) adopts the review of Chap-
ter 69, Procurement, Subchapter A, Procedures for Vendor Protests of 
Procurements, Subchapter B, Historically Underutilized Business Pro-
gram, and Subchapter D, Contract Monitoring. The proposed notice of 
intent to review rules was published in the August 30, 2019, issue of 
the Texas Register (44 TexReg 4749). 

No comments were received on the proposed rule review. 

The OAG has assessed whether the reasons for adopting the rules con-
tinue to exist. As a result of the review, the OAG finds the reasons for 
adopting the rules continue to exist and readopts those sections in ac-
cordance with the requirements of Texas Government Code §2001.039. 

Elsewhere in this issue of the Texas Register, the OAG is contempo-
raneously adopting amendments to Chapter 69, Subchapter A, §§69.1-
69.3, concerning procedures for vendor protests of procurements, and 
Subchapter D, §69.55, concerning contract monitoring. 
TRD-201904308 
Ryan L. Bangert 
Deputy Attorney General for Legal Counsel 
Office of the Attorney General 
Filed: November 15, 2019 

Office of Injured Employee Counsel 
Title 28, Part 6 

The Office of Injured Employee Counsel (OIEC) will readopt all sec-
tions and subchapters of Chapter 276 of Title 28, Part 6, of the Texas 
Administrative Code, pursuant to the Administrative Procedure Act 
(APA), Texas Government Code §2001.039. The notice of intention 
to review Chapter 276 was published in the Texas Register on August 
2, 2019, (44 TexReg 4067). APA §2001.039 requires that each state 
agency review its rules every four years and readopt, readopt with 
amendments, or repeal the rules adopted by that agency pursuant to 
the Texas Government Code, Chapter 2001. Such reviews must in-
clude, at a minimum, an assessment by the agency as to whether the 
reason for adopting or readopting the rules continues to exist. OIEC 
has completed the review of the rules in Chapter 276 pursuant to APA 
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♦ ♦ ♦ 
♦ ♦ ♦ 

§2001.039 and finds that the reasons for adopting the rules in Chapter 
276 continue to exist. 

OIEC requested comments on whether the reasons for adopting the 
rules in Chapter 276 continue to exist. OIEC received one comment, 
from the Texas Chiropractic Association (TCA). 

Summary of Comments: 

Comments on Specific Provisions 

Section 6 Chapter 276 Title 28 Notice of Injured Employee Rights and 
Responsibilities 

The TCA recommended that OIEC change the Notice of Rights and 
Responsibilities, Section 7. The recommendation was to have the lan-
guage of Section 7 changed from "You have the right to choose a treat-
ing doctor" to "You have the right to choose a treating doctor, which 
may include a doctor of medicine, osteopathic medicine, optometry, 
dentistry, podiatry, or chiropractic who is licensed and authorized to 
practice." 

OIEC Response 

OIEC acknowledges that the proposal may have merit and will consider 
amending the rules as resources permit. OIEC readopts this section. 
TRD-201904333 
Gina McCauley 
General Counsel 
Office of Injured Employee Counsel 
Filed: November 18, 2019 

Texas Department of Transportation 

Title 43, Part 1 

Notice of Readoption 

The Texas Department of Transportation (department) files notice of 
the completion of review and the readoption of Title 43 TAC, Part 
1, Chapter 3, Public Information; Chapter 4, Employment Practices; 
Chapter 6, State Infrastructure Bank; Chapter 9, Contract and Grant 
Management; Chapter 12, Public Donation and Participation Program; 
Chapter 13, Materials Quality; Chapter 22, Use of State Property; 
Chapter 23, Travel Information; Chapter 25, Traffic Operations; and 
Chapter 29, Maintenance. 

This review and readoption has been conducted in accordance with 
Government Code, §2001.039. The Texas Transportation Commission 
(commission) has reviewed these rules and determined that the reasons 
for adopting them continue to exist. The department received no com-
ments on the proposed rule review, which was published in the August 
16, 2019, issue of the Texas Register (44 TexReg 4331). 

This concludes the review of Chapters 3, 4, 6, 9, 12, 13, 22, 23, 25, and 
29. 
TRD-201904234 
Becky Blewett 
Deputy General Counsel 
Department of Transportation 
Filed: November 14, 2019 
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Texas State Affordable Housing Corporation 
Notice of Request for Proposals 
Notice is hereby given of a Request for Proposals (RFP) by TSAHC 
for Financial Advisor services. Entities interested in providing these 
services must submit all of the materials listed in the RFP, which can 
be found on TSAHC's website at www.tsahc.org. 

The deadline for submissions in response to this RFP is Friday, 
December 20, 2019. No proposal will be accepted after 5:00 p.m. 
on that date. Responses should be emailed to Michael Wilt at 
mwilt@tsahc.org. Faxed responses will not be accepted. For questions 
or comments, please contact Michael Wilt at (512) 334-2157 or by 
email at mwilt@tsahc.org. 

TRD-201904394 
David Long 
President 
Texas State Affordable Housing Corporation 
Filed: November 20, 2019 

State Bar of Texas 
Committee on Disciplinary Rules and Referenda Proposed 
Rule Changes: Texas Rules of Disciplinary Procedure 3.01, 
3.02, and 3.03 

IN ADDITION November 29, 2019 44 TexReg 7443 
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TRD-201904358 
Brad Johnson 
Disciplinary Rules and Referenda Attorney 
State Bar of Texas 
Filed: November 19, 2019 

Central Texas Regional Mobility Authority 
Request for Proposal for Financial Advisory Services 
The Central Texas Regional Mobility Authority has issued a Request 
For Proposals to provide Financial Advisory Services. 

The Central Texas Regional Mobility Authority (the "CTRMA"), a po-
litical subdivision of the State of Texas established pursuant to the re-
quest of Travis County, Texas and Williamson County, Texas, the ap-
proval of the Texas Transportation Commission and governed pursuant 
to the provisions of Texas Transportation Code, Chapter 370, is seeking 
proposals from financial advisory firms interested in providing finan-
cial advisory services to the CTRMA. 

Firms responding must demonstrate a history of providing expert ad-
vice to governmental agencies, including but not limited to advice con-
cerning: investment of available assets in legally permissible inter-
est-yielding accounts and paper; issuance and servicing of tax-exempt 
debt; analysis of the financial feasibility of potential turnpike projects; 
analysis of private sector investment in turnpike project financing, de-
velopment, and operation; arbitrage monitoring, analysis, and rebate 
calculation; continuing disclosure; and ongoing financial review and 
analysis of tax-exempt turnpike financing once debt is issued. 

Certain information is necessary to evaluate each interested firm's abil-
ity to provide the desired services. This Request for Proposals (the 
"RFP") details the information that will enable the CTRMA to evaluate 
properly the abilities of the responding firms. Additionally, proposers 
may, at the CTRMA's sole option, be asked to make an oral presenta-
tion to the CTRMA. The anticipated work is described herein and shall 
sometimes be referred to as the "services" in the context of this RFP. 

RESPONSES TO THIS RFP MUST BE DELIVERED TO THE 
OFFICE OF THE CTRMA NO LATER THAN 4:00 P.M., C.S.T., 
DECEMBER 13, 2019. THREE (3) COPIES SHALL BE SUB-
MITTED TO: 

Central Texas Regional Mobility Authority 

3300 N. IH-35, Suite 300 

Austin, Texas 78705 

Attn: Bill Chapman 

All questions concerning this RFP shall be submitted to the CTRMA 
in writing, via U.S. mail or email, no later than 12:00 p.m., C.S.T., 
December 6, 2019. Questions should be submitted to: 

Central Texas Regional Mobility Authority 

3300 N. IH-35, Suite 300 

Austin, Texas 78705 

Attn: Bill Chapman 

wchapman@ctrma.org 
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Detailed information and RFP amendments can be found on the 
CTRMA's website: https://www.mobilityauthority.com/business/op-
portunities/procurements 
TRD-201904332 
William Chapman 
Chief Financial Officer 
Central Texas Regional Mobility Authority 
Filed: November 18, 2019 

Comptroller of Public Accounts 
Certification of the Average Closing price of Gas and Oil -
October 2019 

The Comptroller of Public Accounts, administering agency for the col-
lection of the Oil Production Tax, has determined, as required by Tax 
Code, §202.058, that the average taxable price of oil for reporting pe-
riod October 2019 is $41.80 per barrel for the three-month period be-
ginning on July 1, 2019, and ending September 30, 2019. Therefore, 
pursuant to Tax Code, §202.058, oil produced during the month of Oc-
tober 2019, from a qualified low-producing oil lease, is not eligible for 
a credit on the oil production tax imposed by Tax Code, Chapter 202. 

The Comptroller of Public Accounts, administering agency for the col-
lection of the Natural Gas Production Tax, has determined, as required 
by Tax Code, §201.059, that the average taxable price of gas for report-
ing period October 2019 is $1.27 per mcf for the three-month period 
beginning on July 1, 2019, and ending September 30, 2019. Therefore, 
pursuant to Tax Code, §201.059, gas produced during the month of Oc-
tober 2019, from a qualified low-producing well, is eligible for a 100% 
credit on the natural gas production tax imposed by Tax Code, Chapter 
201. 

The Comptroller of Public Accounts, administering agency for the col-
lection of the Franchise Tax, has determined, as required by Tax Code, 
§171.1011(s), that the average closing price of West Texas Intermediate 
crude oil for the month of October 2019 is $54.01 per barrel. Therefore, 
pursuant to Tax Code, §171.1011(r), a taxable entity shall not exclude 
total revenue received from oil produced during the month of October 
2019, from a qualified low-producing oil well. 

The Comptroller of Public Accounts, administering agency for the col-
lection of the Franchise Tax, has determined, as required by Tax Code, 
§171.1011(s), that the average closing price of gas for the month of 
October 2019 is $2.34 per MMBtu. Therefore, pursuant to Tax Code, 
§171.1011(r), a taxable entity shall exclude total revenue received from 
gas produced during the month of October 2019, from a qualified low-
producing gas well. 

Inquiries should be submitted to Teresa G. Bostick, Director, Tax Pol-
icy Division, P.O. Box 13528, Austin, Texas 78711-3528. 

This agency hereby certifies that legal counsel has reviewed this notice 
and found it to be within the agency's authority to publish. 
TRD-201904334 
William Hamner 
Special Counsel for Tax Administration 
Comptroller of Public Accounts 
Filed: November 18, 2019 

Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.009 and 304.003, Texas Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 11/25/19 - 12/01/19 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 11/25/19 - 12/01/19 is 18% for Commercial over $250,000. 

The judgment ceiling as prescribed by §304.003 for the period of 
12/01/19 - 12/31/19 is 4.75% for Consumer/Agricultural/Commercial 
credit through $250,000. 

The judgment ceiling as prescribed by §304.003 for the period of 
12/01/19 - 12/31/19 is 4.75% for commercial over $250,000. 
1 Credit for personal, family or household use. 
2 Credit for business, commercial, investment or other similar purpose. 
TRD-201904364 
Leslie Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: November 19, 2019 

Credit Union Department 
Application to Expand Field of Membership 

Notice is given that the following application has been filed with the 
Credit Union Department (Department) and is under consideration. 

An application was received from Texell Credit Union, Temple, Texas, 
to expand its field of membership. The proposal would permit persons 
who live, work, worship or attend school in Coryell County, Texas, to 
be eligible for membership in the credit union. 

Comments or a request for a meeting by any interested party relating 
to an application must be submitted in writing within 30 days from the 
date of this publication. Credit unions that wish to comment on any 
application must also complete a Notice of Protest form. The form 
may be obtained by contacting the Department at (512) 837-9236 or 
downloading the form at http://www.cud.texas.gov/page/bylaw-char-
ter-applications. Any written comments must provide all information 
that the interested party wishes the Department to consider in evaluat-
ing the application. All information received will be weighed during 
consideration of the merits of an application. Comments or a request 
for a meeting should be addressed to the Credit Union Department, 914 
East Anderson Lane, Austin, Texas 78752-1699. 
TRD-201904387 
John J. Kolhoff 
Commissioner 
Credit Union Department 
Filed: November 20, 2019 

Notice of Final Action Taken 

In accordance with the provisions of 7 TAC §91.103, the Credit Union 
Department provides notice of the final action taken on the following 
applications: 

Application to Expand Field of Membership - Approved 

Texell Credit Union, Temple, Texas - See Texas Register issue dated 
June 28, 2019. 
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ECU Credit Union (OSB), Seminole, Florida - See Texas Register issue 
dated September 27, 2019. 

Premier America Credit Union (OSB), Chatsworth, California - See 
Texas Register dated September 27, 2019. 

Mobility Credit Union #1, Irving, Texas - See Texas Register issue 
dated September 27, 2019. 

Mobility Credit Union #2, Irving, Texas - See Texas Register issue 
dated September 27, 2019. 

Merger or Consolidation - Approved 

Sugar Growers Federal Credit Union (Santa Rosa) and Rio Grande Val-
ley Credit Union (Harlingen) - See Texas Register issue dated April 26, 
2019. 
TRD-201904386 
John J. Kolhoff 
Commissioner 
Credit Union Department 
Filed: November 20, 2019 

♦ ♦ ♦ 
Texas Board of Professional Engineers and Land
Surveyors 
Criminal History Policy for Licensees, Updated August 2019 

Pursuant to Chapter 53, Texas Occupations Code, relating to Conse-
quences for Criminal Conviction, the Texas Board of Professional En-
gineers and Land Surveyors has filed the following policies regarding 
criminal incidents for applicants and licensees with the Secretary of 
State: 

Policy Determination: 

Under Board Rule §137.5, licensees are required to notify the Board of 
any misdemeanor or felony convictions within 30 days of the action. In 
addition, at the time of annual renewal, all licensed engineers are asked 
to state whether he or she has, since the last renewal, been convicted 
of an offense for a felony or misdemeanor. The board may also, at its 
discretion, submit identifying information to the Texas Department of 
Public Safety and or other appropriate agencies requesting records for a 
licensee. All reported convictions will be documented in the licensee's 
board record and referred to the Compliance & Enforcement Division 
for review. 

Board Rule §139.43 states that upon review of the reported criminal 
convictions, the Board may take any of the standard enforcement ac-
tions. Any felony convictions which result in incarceration shall result 
in revocation of the license. 

Reported convictions meeting all the following conditions may be han-
dled by the Executive Director and staff without referral to the board: 

Minimal or no relationship of the crime to the person's ability to prac-
tice as a Professional Engineer in Texas; 

The conviction was a single occurrence during the previous year; 

The conviction was of misdemeanor level, not felony; and 

There was no incarceration associated. 

Pursuant to the Texas Occupations Code, Chapter 53, and consistent 
with Board Rule §133.99, relating to Processing of Applications with 
a Criminal Conviction, the Board considers convictions for the follow-
ing crimes to directly relate to the practice of engineering due to the 
adverse impact each of these crimes has on the special trust and ethical 
duties a Professional Engineer owes to the client and the public involv-

ing honesty, integrity, fidelity, and the exercise of good judgement and 
character: 

Any felony or misdemeanor which involves disregard for the health, 
safety, or welfare of the general public or individuals, including violent 
crimes or crimes involving drugs or alcohol; 

Any felony or misdemeanor of which theft, fraud or deceit is an essen-
tial element; 

Any felony or misdemeanor which demonstrates a lack of professional 
judgment expected of a Professional Engineer; 

Any felony or misdemeanor involving financial or other loss for a 
client(s) or the public; or 

Any felony or misdemeanor reflecting adversely upon the client's fit-
ness to practice engineering 

If a licensee's self-reported criminal conviction or the results of a staff 
initiated criminal history record check indicate that a conviction for 
any of the above felony or misdemeanor has occurred, a formal en-
forcement case may be opened. 

Staff will consider the factors found in the Texas Occupations Code, 
Chapter 53 when evaluating the proposed resolution to any opened en-
forcement case. 

Applicable Rules: 

Title 22 Texas Administrative Code §137.5 Notification of Name 
Change, Address Change, Employer Change, and Criminal Convic-
tions 

Title 22 Texas Administrative Code §139.43 License Holder with Crim-
inal Convictions 
TRD-201904359 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Filed: November 19, 2019 

Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. TWC, §7.075, requires that before the commission 
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC, 
§7.075, requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is January 3, 2020. TWC, §7.075, also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission's jurisdiction 
or the commission's orders and permits issued in accordance with the 
commission's regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
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plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on January 3, 2020. 
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission's enforce-
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, TWC, §7.075, pro-
vides that comments on the AOs shall be submitted to the commission 
in writing. 

(1) COMPANY: Air Products LLC; DOCKET NUMBER: 
2019-1005-AIR-E; IDENTIFIER: RN102041282; LOCATION: 
La Porte, Harris County; TYPE OF FACILITY: industrial gas 
manufacturing plant; RULES VIOLATED: 30 TAC §122.143(4) 
and §122.145(2)(A), Federal Operating Permit Number O1249, 
General Terms and Conditions, and Texas Health and Safety 
Code, §382.085(b), by failing to report all instances of deviations; 
PENALTY: $2,485; ENFORCEMENT COORDINATOR: Mackenzie 
Mehlmann, (512) 239-2572; REGIONAL OFFICE: 5425 Polk Street, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(2) COMPANY: Aqua Texas, Incorporated; DOCKET NUMBER: 
2019-0926-MWD-E; IDENTIFIER: RN102343720; LOCATION: 
Cypress, Harris County; TYPE OF FACILITY: wastewater treat-
ment plant; RULES VIOLATED: 30 TAC §305.125(1), TWC, 
§26.121(a)(1), and Texas Pollutant Discharge Elimination System 
Permit Number WQ0014032001, Interim Effluent Limitations and 
Monitoring Requirements Numbers 1 and 2, by failing to comply with 
permitted effluent limitations; PENALTY: $3,000; ENFORCEMENT 
COORDINATOR: Katelyn Tubbs, (512) 239-2512; REGIONAL 
OFFICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452, 
(713) 767-3500. 

(3) COMPANY: Chevron Phillips Chemical Company LP; DOCKET 
NUMBER: 2019-1336-AIR-E; IDENTIFIER: RN102320850; LOCA-
TION: Borger, Hutchinson County; TYPE OF FACILITY: petrochem-
ical manufacturing plant; RULES VIOLATED: 30 TAC §116.115(c) 
and §122.143(4), New Source Review Permit Number 21918, Special 
Conditions Number 1, Federal Operating Permit Number O2164, Gen-
eral Terms and Conditions and Special Terms and Conditions Num-
ber 16, and Texas Health and Safety Code, §382.085(b), by failing 
to prevent unauthorized emissions; PENALTY: $4,163; ENFORCE-
MENT COORDINATOR: Soraya Bun, (713) 422-8912; REGIONAL 
OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806) 353-
9251. 

(4) COMPANY: CHRISTIAN LIFE CENTER, INCORPO-
RATED; DOCKET NUMBER: 2019-1207-PWS-E; IDENTIFIER: 
RN101209765; LOCATION: Humble, Montgomery County; TYPE 
OF FACILITY: public water supply; RULE VIOLATED: 30 TAC 
§290.46(n)(3), by failing to keep on file copies of well completion data 
as defined in 30 TAC §290.41(c)(3)(A) for as long as the well remains 
in service; PENALTY: $52; ENFORCEMENT COORDINATOR: 
Ronica Rodriguez, (361) 825-3425; REGIONAL OFFICE: 5425 Polk 
Street, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(5) COMPANY: City of Leona; DOCKET NUMBER: 2019-0928-
PWS-E; IDENTIFIER: RN101404002; LOCATION: Leona, Leon 
County; TYPE OF FACILITY: public water supply; RULES VI-
OLATED: 30 TAC §290.121(a) and (b), by failing to develop and 
maintain an up-to-date chemical and microbiological monitoring plan 
that identifies all sampling locations, describes the sampling frequency, 
and specifies the analytical procedures and laboratories that the facility 
will use to comply with the monitoring requirements; PENALTY: 
$75; ENFORCEMENT COORDINATOR: Danielle Porras, (713) 

767-3682; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, 
Waco, Texas 76710-7826, (254) 751-0335. 

(6) COMPANY: City of Paris; DOCKET NUMBER: 2019-0876-
MWD-E; IDENTIFIER: RN101920767; LOCATION: Paris, Lamar 
County; TYPE OF FACILITY: wastewater treatment facility; 
RULES VIOLATED: 30 TAC §305.125(1), TWC, §26.121(a)(1), 
and Texas Pollutant Discharge Elimination System Permit Number 
WQ0010479002, Effluent Limitations and Monitoring Requirements 
Number 1, by failing to comply with permitted effluent limitations; 
PENALTY: $19,050; ENFORCEMENT COORDINATOR: Harley 
Hobson, (512) 239-1337; REGIONAL OFFICE: 2916 Teague Drive, 
Tyler, Texas 75701-3734, (903) 535-5100. 

(7) COMPANY: City of Raymondville; DOCKET NUMBER: 
2019-1135-PWS-E; IDENTIFIER: RN101387694; LOCATION: 
Raymondville, Willacy County; TYPE OF FACILITY: public water 
supply; RULE VIOLATED: 30 TAC §290.46(m), by failing to initiate 
maintenance and housekeeping practices to ensure the good work-
ing condition and general appearance of the system's facilities and 
equipment; PENALTY: $562; ENFORCEMENT COORDINATOR: 
Julianne Dewar, (817) 588-5861; REGIONAL OFFICE: 1804 West 
Jefferson Avenue, Harlingen, Texas 78550-5247, (956) 425-6010. 

(8) COMPANY: ESPERANZA WATER SERVICE COMPANY, 
INCORPORATED; DOCKET NUMBER: 2019-1242-PWS-E; IDEN-
TIFIER: RN101207371; LOCATION: El Paso, Hudspeth County; 
TYPE OF FACILITY: public water supply; RULE VIOLATED: 30 
TAC §290.42(e)(2), by failing to disinfect groundwater prior to distri-
bution or storage and in a manner consistent with 30 TAC §290.110; 
PENALTY: $180; ENFORCEMENT COORDINATOR: Epifanio 
Villarreal, (361) 825-3421; REGIONAL OFFICE: 401 East Franklin 
Avenue, Suite 560, El Paso, Texas 79901-1212, (915) 834-4949. 

(9) COMPANY: Federal Bureau of Prisons; DOCKET NUMBER: 
2019-0956-WQ-E; IDENTIFIER: RN106194921; LOCATION: Fort 
Worth, Tarrant County; TYPE OF FACILITY: small municipal 
separate storm sewer system (MS4); RULES VIOLATED: 30 TAC 
§281.25(a)(4), TWC, §26.121, and 40 Code of Federal Regulations 
§122.26(a)(9)(i)(A), by failing to obtain authorization to discharge 
stormwater under a Texas Pollutant Discharge Elimination System 
General Permit for an MS4; PENALTY: $26,250; ENFORCEMENT 
COORDINATOR: Katelyn Tubbs, (512) 239-2512; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(10) COMPANY: Lark United Manufacturing of Texas LLC; DOCKET 
NUMBER: 2019-1137-AIR-E; IDENTIFIER: RN110599404; LOCA-
TION: McGregor, McLennan County; TYPE OF FACILITY: cargo 
trailer manufacturing plant; RULES VIOLATED: 30 TAC §116.110(a) 
and Texas Health and Safety Code, §382.0518(a) and §382.085(b), 
by failing to obtain authorization prior to constructing or modifying 
a source of air contaminants; PENALTY: $1,312; ENFORCEMENT 
COORDINATOR: Amanda Diaz, (512) 239-2601; REGIONAL OF-
FICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, 
(254) 751-0335. 

(11) COMPANY: Masco Cabinetry LLC; DOCKET NUMBER: 
2019-1199-AIR-E; IDENTIFIER: RN102593894; LOCATION: Dun-
canville, Dallas County; TYPE OF FACILITY: cabinet manufacturing 
plant; RULES VIOLATED: 30 TAC §122.143(4) and §122.146(2), 
Federal Operating Permit Number O1127, General Terms and Con-
ditions and Special Terms and Conditions Number 11, and Texas 
Health and Safety Code, §382.085(b), by failing to submit a permit 
compliance certification within 30 days of any certification period; 
PENALTY: $4,313; ENFORCEMENT COORDINATOR: Mackenzie 
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Mehlmann, (512) 239-2572; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(12) COMPANY: PENTA OPERATING, LLC dba Penta 
Petro; DOCKET NUMBER: 2019-1382-PST-E; IDENTIFIER: 
RN109527846; LOCATION: Midland, Midland County; TYPE 
OF FACILITY: common carrier; RULES VIOLATED: 30 TAC 
§334.5(b)(1)(A) and TWC, §26.3467(d), by failing to deposit a 
regulated substance into a regulated underground storage tank system 
that was covered by a valid, current TCEQ delivery certificate; 
PENALTY: $1,505; ENFORCEMENT COORDINATOR: Tyler 
Smith, (512) 239-3421; REGIONAL OFFICE: 9900 West IH-20, 
Suite 100, Midland, Texas 79706, (432) 570-1359. 

(13) COMPANY: Republic Metal Roofing LLC; DOCKET NUMBER: 
2019-1185-EAQ-E; IDENTIFIER: RN110740750; LOCATION: 
Austin, Williamson County; TYPE OF FACILITY: metal supply 
site; RULE VIOLATED: 30 TAC §213.4(a)(1), by failing to obtain 
approval of an Edwards Aquifer Protection Plan prior to commenc-
ing a regulated activity over the Edwards Aquifer Recharge Zone; 
PENALTY: $13,750; ENFORCEMENT COORDINATOR: Alejandro 
Laje, (512) 239-2547; REGIONAL OFFICE: P.O. Box 13087, Austin, 
Texas 78711-3087, (512) 339-2929. 

(14) COMPANY: Stephen D. Mundine; DOCKET NUMBER: 
2019-1140-WQ-E; IDENTIFIER: RN107154676; LOCATION: Vic-
toria, Victoria County; TYPE OF FACILITY: aggregate production 
operation (APO); RULE VIOLATED: 30 TAC §342.25(d), by failing 
to renew the APO registration annually as regulated activities continue; 
PENALTY: $10,000; ENFORCEMENT COORDINATOR: Alejandro 
Laje, (512) 239-2547; REGIONAL OFFICE: 6300 Ocean Drive, Suite 
1200, Corpus Christi, Texas 78412-5839, (361) 825-3100. 

(15) COMPANY: Stonetown Pleasant Oaks, LLC; DOCKET NUM-
BER: 2019-0868-MWD-E; IDENTIFIER: RN102095106; LOCA-
TION: Joshua, Johnson County; TYPE OF FACILITY: wastewater 
treatment facility; RULES VIOLATED: 30 TAC §305.65 and TWC, 
§26.121(a)(1), by failing to maintain authorization to discharge 
wastewater into or adjacent to any water in the state; PENALTY: 
$5,300; ENFORCEMENT COORDINATOR: Alejandro Laje, (512) 
239-2547; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, 
Texas 76118-6951, (817) 588-5800. 

(16) COMPANY: Texas Eastern Transmission, LP; DOCKET NUM-
BER: 2019-1073-AIR-E; IDENTIFIER: RN100212547; LOCATION: 
Thomaston, DeWitt County; TYPE OF FACILITY: natural gas 
compressor station; RULES VIOLATED: 30 TAC §122.143(4) 
and §122.145(2)(A), Federal Operating Permit Number O3040, 
General Terms and Conditions, and Texas Health and Safety 
Code, §382.085(b), by failing to report all instances of deviations; 
PENALTY: $4,500; ENFORCEMENT COORDINATOR: Johnnie 
Wu, (512) 239-2524; REGIONAL OFFICE: 6300 Ocean Drive, Suite 
1200, Corpus Christi, Texas 78412-5839, (361) 825-3100. 

(17) COMPANY: U.S. Silica Company; DOCKET NUMBER: 
2019-0800-AIR-E; IDENTIFIER: RN100215672; LOCATION: 
Kosse, Limestone County; TYPE OF FACILITY: sand and clay 
processing facility; RULES VIOLATED: 30 TAC §122.143(4) and 
§122.146(2), Federal Operating Permit Number O1044, General 
Terms and Conditions and Special Terms and Conditions Number 12, 
and Texas Health and Safety Code, §382.085(b), by failing to submit 
a permit compliance certification within 30 days of any certification 
period; PENALTY: $9,000; SUPPLEMENTAL ENVIRONMENTAL 
PROJECT OFFSET AMOUNT: $3,600; ENFORCEMENT COOR-
DINATOR: Carol McGrath, (713) 767-3567; REGIONAL OFFICE: 
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 
751-0335. 

(18) COMPANY: WTG Jameson, LP; DOCKET NUMBER: 
2019-1094-AIR-E; IDENTIFIER: RN108683103; LOCATION: Sil-
ver, Coke County; TYPE OF FACILITY: natural gas compressor and 
treating plant; RULES VIOLATED: 30 TAC §§101.20(1), 116.615(2), 
and 122.143(4), 40 Code of Federal Regulations §60.18(c)(3)(ii), 
Standard Permit Registration Number 134471, Air Quality Standard 
Permit for Oil and Gas Handling and Production Facilities, Special 
Conditions Numbers (e)(11)(A) and (I), Federal Operating Permit 
Number O3836, General Terms and Conditions and Special Terms 
and Conditions Numbers 10 and 13.C, and Texas Health and Safety 
Code, §382.085(b), by failing to maintain the net heating value of the 
gas being combusted at 200 British thermal units per standard cubic 
foot or greater if the flare is non-assisted; PENALTY: $3,000; EN-
FORCEMENT COORDINATOR: Margarita Dennis, (817) 588-5892; 
REGIONAL OFFICE: 622 South Oakes, Suite K, San Angelo, Texas 
76903-7035, (325) 655-9479. 
TRD-201904348 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 19, 2019 

Amended Notice of Public Meeting for an Air Quality Permit, 
Changing the Location of the Public Meeting; Proposed Permit 
Number: 157150 

APPLICATION. Lone Star Ports, LLC, 14 Birchwood Park Place, 
The Woodlands, Texas 77382-2026, has applied to the Texas Commis-
sion on Environmental Quality (TCEQ) for issuance of Proposed Air 
Quality Permit Number 157150, which would authorize construction 
of a Harbor Island Marine Terminal located adjacent to Highway 361 
& northeast of the ferry landing, Port Aransas, Nueces County, Texas 
78336. 

This link to an electronic map of the site or facility's gen-
eral location is provided as a public courtesy and not part 
of the application or notice. For exact location, refer to ap-
plication. http://www.tceq.texas.gov/assets/public/hb610/in-
dex.html?lat=27.851111&lng=-97.071666&zoom=13&type=r. 

The proposed facility will emit the following contaminants: carbon 
monoxide, hazardous air pollutants, hydrogen sulfide, nitrogen oxides, 
organic compounds, particulate matter including particulate matter 
with diameters of 10 microns or less and 2.5 microns or less and sulfur 
dioxide. 

PUBLIC COMMENT/PUBLIC MEETING. You may submit pub-
lic comments to the Office of the Chief Clerk at the address below. 
The TCEQ will consider all public comments in developing a final de-
cision on the application. A public meeting will be held and will con-
sist of two parts, an Informal Discussion Period and a Formal Com-
ment Period. A public meeting is not a contested case hearing under 
the Administrative Procedure Act. During the Informal Discussion Pe-
riod, the public will be encouraged to ask questions of the applicant 
and TCEQ staff concerning the permit application. The comments and 
questions submitted orally during the Informal Discussion Period will 
not be considered before a decision is reached on the permit applica-
tion and no formal response will be made. Responses will be provided 
orally during the Informal Discussion Period. During the Formal Com-
ment Period on the permit application, members of the public may state 
their formal comments orally into the official record. At the conclusion 
of the comment period, all formal comments will be considered before 
a decision is reached on the permit application. A written response to 
all formal comments will be prepared by the Executive Director and 
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will be sent to each person who submits a formal comment or who re-
quested to be on the mailing list for this permit application and provides 
a mailing address. Only relevant and material issues raised during the 
Formal Comment Period can be considered if a contested case hearing 
is granted on this permit application. 

The Public Meeting is to be held: 

Tuesday, December 3, 2019 at 7:00 p.m. 

Port Royal Ocean Resort and Conference Center 

6317 State Highway 361 

Port Aransas, Texas 78373 

INFORMATION. Citizens are encouraged to submit written com-
ments anytime during the public meeting or by mail before the close 
of the public comment period to the Office of the Chief Clerk, TCEQ, 
Mail Code MC-105, P.O. Box 13087, Austin, Texas 78711-3087 
or electronically at https://www14.tceq.texas.gov/epic/eComment/. 
If you need more information about the permit application or the 
permitting process, please call the TCEQ Public Education Program, 
toll free, at (800) 687-4040. General information can be found at our 
Web site at www.tceq.texas.gov. Si desea información en Español, 
puede llamar al (800) 687-4040. 

The permit application and draft permit will be available for viewing 
and copying at the TCEQ central office, the TCEQ Corpus Christi re-
gional office, and at the Anita and W.T. Neyland Public Library, 1230 
Carmel Parkway, Corpus Christi, Nueces County. The facility's com-
pliance file, if any exists, is available for public review at the TCEQ 
Corpus Christi Regional Office, NRC Building Suite 1200, 6300 Ocean 
Drive, Unit 5839, Corpus Christi, Texas. Further information may also 
be obtained from Lone Star Ports, LLC at the address stated above 
or by calling Mr. Neal Nygaard, DiSorbo Consulting, LLC at (713) 
955-1221. 

Persons with disabilities who need special accommodations at the pub-
lic meeting should call the Office of the Chief Clerk at (512) 239-3300 
or (800) RELAY-TX (TDD) at least one week prior to the meeting. 

Notice Issuance Date: November 18, 2019 

TRD-201904385 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 20, 2019 

Enforcement Orders 
An agreed order was adopted regarding Charles M. Watts dba Island 
View Landing, Docket No. 2017‑0103‑PWS‑E on November 20, 2019, 
assessing $1,949 in administrative penalties. Information concerning 
any aspect of this order may be obtained by contacting Logan Harrell, 
Staff Attorney at (512) 239‑3400, Texas Commission on Environmen-
tal Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding the City of Childress, Docket 
No. 2017‑0264‑MWD‑E on November 20, 2019, assessing $94,876 
in administrative penalties. Information concerning any aspect of this 
order may be obtained by contacting Abigail Lindsey, Enforcement 
Coordinator at (512) 239‑2545, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding International Aluminum Cor-
poration dba International Extrusion Company - Texas and Universal 
Molding Company, Inc., Docket No. 2017‑1023‑MLM‑E on Novem-

ber 20, 2019, assessing $185,264 in administrative penalties. Informa-
tion concerning any aspect of this order may be obtained by contact-
ing Elizabeth Lieberknecht, Staff Attorney at (512) 239‑3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711‑3087. 
A default order was adopted regarding BrandLich Holdings LLC, 
Docket No. 2017‑1517‑MLM‑E on November 20, 2019, assessing 
$27,500 in administrative penalties. Information concerning any 
aspect of this order may be obtained by contacting Audrey Liter, Staff 
Attorney at (512) 239‑3400, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
A default order was adopted regarding Dennis Smith dba King's Cus-
tom Collision, Docket No. 2017‑1563‑AIR‑E on November 20, 2019, 
assessing $1,312 in administrative penalties. Information concerning 
any aspect of this order may be obtained by contacting Clayton Smith, 
Staff Attorney at (512) 239‑3400, Texas Commission on Environmen-
tal Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding REALTEX VENTURES, LP, 
Docket No. 2018‑0245‑EAQ‑E on November 20, 2019, assessing 
$12,500 in administrative penalties with $2,500 deferred. Information 
concerning any aspect of this order may be obtained by contacting 
Caleb Olson, Enforcement Coordinator at (512) 239‑2545, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711‑3087. 
An agreed order was adopted regarding the City of Alpine, Docket 
No. 2018‑0277‑MLM‑E on November 20, 2019, assessing $48,818 in 
administrative penalties with $9,763 deferred. Information concerning 
any aspect of this order may be obtained by contacting Alejandro Laje, 
Enforcement Coordinator at (512) 239‑2545, Texas Commission on 
Environmental Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding Terrell County Water Control 
and Improvement District No. 1, Docket No. 2018‑0398‑PWS‑E on 
November 20, 2019, assessing $450 in administrative penalties. Infor-
mation concerning any aspect of this order may be obtained by contact-
ing Ronica Rodriguez, Enforcement Coordinator at (512) 239‑2545, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711‑3087. 
An agreed order was adopted regarding the City of Streetman, Docket 
No. 2018‑0507‑MWD‑E on November 20, 2019, assessing $24,412 in 
administrative penalties with $4,882 deferred. Information concerning 
any aspect of this order may be obtained by contacting Alejandro Laje, 
Enforcement Coordinator at (512) 239‑2545, Texas Commission on 
Environmental Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding BASF Corporation, Docket No. 
2018‑0604‑AIR‑E on November 20, 2019, assessing $105,300 in ad-
ministrative penalties with $21,060 deferred. Information concerning 
any aspect of this order may be obtained by contacting Richard Garza, 
Enforcement Coordinator at (512) 239‑2545, Texas Commission on 
Environmental Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding Susser Petroleum Company 
LLC dba Snax Max 1, Docket No. 2018‑0747‑PST‑E on November 
20, 2019, assessing $61,916 in administrative penalties with $12,383 
deferred. Information concerning any aspect of this order may be 
obtained by contacting Alain Elegbe, Enforcement Coordinator at 
(512) 239‑2545, Texas Commission on Environmental Quality, P.O. 
Box 13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding Impact Waste, LLC, Docket 
No. 2018‑1076‑SLG‑E on November 20, 2019, assessing $18,375 in 
administrative penalties with $3,675 deferred. Information concerning 
any aspect of this order may be obtained by contacting Alejandro Laje, 
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Enforcement Coordinator at (512) 239‑2545, Texas Commission on 
Environmental Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding NAVROJ BUSINESS, INC. 
dba Grab N Go 3, Docket No. 2018‑1188‑PST‑E on November 20, 
2019, assessing $21,525 in administrative penalties. Information con-
cerning any aspect of this order may be obtained by contacting Jaime 
Garcia, Staff Attorney at (512) 239‑3400, Texas Commission on Envi-
ronmental Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding Chevron Phillips Chemical 
Company LP, Docket No. 2018‑1208‑AIR‑E on November 20, 2019, 
assessing $242,550 in administrative penalties with $48,510 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Richard Garza, Enforcement Coordinator at (512) 
239‑2545, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding Sanger Independent School 
District, Docket No. 2018‑1252‑PST‑E on November 20, 2019, as-
sessing $9,751 in administrative penalties with $1,950 deferred. Infor-
mation concerning any aspect of this order may be obtained by contact-
ing John Fennell, Enforcement Coordinator at (512) 239‑2545, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711‑3087. 
An agreed order was adopted regarding Targa Midstream Services 
LLC, Docket No. 2018‑1293‑AIR‑E on November 20, 2019, as-
sessing $167,700 in administrative penalties with $33,540 deferred. 
Information concerning any aspect of this order may be obtained 
by contacting Rebecca Johnson, Enforcement Coordinator at (512) 
239‑2545, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711‑3087. 
An agreed order was adopted regarding Walter J. Carroll Water Com-
pany, Inc., Docket No. 2019‑0595‑MLM‑E on November 20, 2019, 
assessing $2,933 in administrative penalties. Information concerning 
any aspect of this order may be obtained by contacting Ryan Byer, En-
forcement Coordinator at (512) 239‑2545, Texas Commission on En-
vironmental Quality, P.O. Box 13087, Austin, Texas 78711‑3087. 
TRD-201904389 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 20, 2019 

Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. TWC, §7.075, requires that before the commission 
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC, 
§7.075, requires that notice of the opportunity to comment must be 
published in the Texas Register no later than the 30th day before the 
date on which the public comment period closes, which in this case 
is January 3, 2019. TWC, §7.075, also requires that the commission 
promptly consider any written comments received and that the com-
mission may withdraw or withhold approval of an AO if a comment 
discloses facts or considerations that indicate that consent is inappropri-
ate, improper, inadequate, or inconsistent with the requirements of the 
statutes and rules within the commission's jurisdiction or the commis-
sion's orders and permits issued in accordance with the commission's 

regulatory authority. Additional notice of changes to a proposed AO is 
not required to be published if those changes are made in response to 
written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239‑3400 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the attorney designated for the AO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711‑3087 and must be received by 5:00 p.m. on January 3, 2019. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239‑3434. The designated attorneys are available to discuss the 
AOs and/or the comment procedure at the listed phone numbers; how-
ever, TWC, §7.075, provides that comments on an AO shall be submit-
ted to the commission in writing. 

(1) COMPANY: Alsa Group, LLC dba Shell Gas Station; DOCKET 
NUMBER: 2017-1028-PST-E; TCEQ ID NUMBER: RN100815000; 
LOCATION: 9601 Dyer Street, El Paso, El Paso County; TYPE OF 
FACILITY: underground storage tank (UST) system and a conve-
nience store with retail sales of gasoline; RULES VIOLATED: TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor 
the UST system for releases at a frequency of at least once every month 
(not to exceed 35 days between each monitoring); PENALTY: $3,375; 
STAFF ATTORNEY: John S. Merculief II, Litigation Division, MC 
175, (512) 239-6944; REGIONAL OFFICE: El Paso Regional Office, 
401 East Franklin Avenue, Suite 560, El Paso, Texas 79901-1212, 
(915) 834-4949. 

(2) COMPANY: Bassam S. Zahra dba Saveway FS; DOCKET 
NUMBER: 2018-1526-PST-E; TCEQ ID NUMBER: RN102355690; 
LOCATION: 1802 Southeast 14th Street, Grand Prairie, Dallas 
County; TYPE OF FACILITY: underground storage tank (UST) 
system and a convenience store with retail sales of gasoline; RULES 
VIOLATED: TCEQ Agreed Order Docket Number 2016-0627-PST-E, 
Ordering Provision Number 2.a.i., by failing to notify the agency 
of any change or additional information regarding the UST system 
within 30 days of the date of the occurrence of the change or addition; 
TWC, §26.3475(d), 30 TAC §334.49(c)(2)(C), and TCEQ AO Docket 
Number 2016-0627-PST-E, Ordering Provision Number 2.a.ii., by 
failing to inspect the impressed current cathodic protection system 
at least once every 60 days to ensure the rectifier and other system 
components are operating properly; TWC, §26.3475(d), 30 TAC 
§334.49(c)(4)(C), and TCEQ AO Docket Number 2016-0627-PST-E, 
Ordering Provision Number 2.a.iii., by failing to inspect and test the 
corrosion protection system for operability and adequacy of protec-
tion at a frequency of at least once every three years; and 30 TAC 
§334.54(b)(2) and TCEQ AO Docket Number 2016-0627-PST-E, 
Ordering Provision Number 2.a.iv., by failing to maintain all piping, 
pumps, manways, tank access points and ancillary equipment in a 
capped, plugged, locked, and/or otherwise secured manner to prevent 
access, tampering, or vandalism by unauthorized persons; PENALTY: 
$24,867; STAFF ATTORNEY: Ian Groetsch, Litigation Division, 
MC 175, (512) 239-2225; REGIONAL OFFICE: Dallas-Fort Worth 
Regional Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, 
(817) 588-5800. 

(3) COMPANY: City of Moody; DOCKET NUMBER: 2016-1581-
MWD-E; TCEQ ID NUMBER: RN102077278; LOCATION: 501 
West 5th Street, approximately 1,500 feet Northwest of the intersec-
tion of State Highway 317 and Farm-to-Market Road 107, Moody, 
McLennan County; TYPE OF FACILITY: wastewater treatment facil-
ity; RULES VIOLATED: TWC, §26.121(a)(1), 30 TAC §305.125(1) 
and Texas Pollutant Discharge Elimination System Permit Number 
WQ0010225001, Effluent Limitations and Monitoring Requirements 
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Number one; PENALTY: $5,325; STAFF ATTORNEY: Elizabeth 
Lieberknecht, Litigation Division, MC 175, (512) 239-0620; RE-
GIONAL OFFICE: Waco Regional Office, 6801 Sanger Avenue, Suite 
2500, Waco, Texas 76710-7826, (254) 751-0335. 

(4) COMPANY: J. D. Timber & Land, LLC; DOCKET NUMBER: 
2018-0724-WQ-E; TCEQ ID NUMBER: RN109910281; LOCA-
TION: off of County Road 331, Nacogdoches, Nacogdoches County; 
TYPE OF FACILITY: property; RULE VIOLATED: 30 TWC, 
§26.121(a)(2), by failing to prevent the unauthorized discharge of 
sediment into or adjacent to any water in the state. Specifically, the 
investigator evaluated a portion of the site, approximately five acres 
in size, which sloped toward the adjacent property and documented 
that sediment discharged from that portion of the site onto the adjacent 
property and into a private pond as a result of unstabilized soil during 
the conversion of timber land to pasture land; PENALTY: $3,937; 
STAFF ATTORNEY: Elizabeth Lieberknecht, Litigation Division, 
MC 175, (512) 239-0620; REGIONAL OFFICE: Beaumont Regional 
Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 
898-3838. 

(5) COMPANY: Reveille Peak Ranch, L.L.C.; DOCKET NUMBER: 
2014-1024-WR-E; TCEQ ID NUMBER: RN107463549; LOCA-
TION: 105 County Road 114, Burnet, Burnet County; TYPE OF 
FACILITY: outdoor event, adventure, and education venue; RULES 
VIOLATED: TWC, §11.121 and 30 TAC §297.11, by failing to obtain 
authorization prior to impounding, diverting or using state water. 
Specifically, respondent was impounding state water for commercial 
operations in one impoundment located on Clear Creek; PENALTY: 
$8,000; STAFF ATTORNEY: Jim Sallans, Litigation Division, MC 
175, (512) 239-2053; REGIONAL OFFICE: Austin Regional Office, 
12100 Park 35 Circle, Building A, Room 179, Austin, Texas 78753, 
(512) 339-2929. 

(6) COMPANY: SAA Enterprises Inc dba TL Mart; DOCKET NUM-
BER: 2018-0432-PST-E; TCEQ ID NUMBER: RN104459466; LO-
CATION: 3227 East Lancaster Avenue, Fort Worth, Tarrant County; 
TYPE OF FACILITY: underground storage tank (UST) and a conve-
nience store with retail sales of gasoline; RULES VIOLATED: 30 TAC 
§334.10(b)(2), by failing to assure that all UST recordkeeping require-
ments are met. Specifically, release detection, corrosion protection, 
and spill and overfill prevention records were not available for review; 
and TWC, §26.3475(c)(1), and 30 TAC §334.50(b)(1)(A), by failing 
to monitor the USTs for releases at a frequency of at least once every 
month (not to exceed 35 days between each monitoring); PENALTY: 
$4,200; STAFF ATTORNEY: John S. Merculief II, Litigation Division, 
MC 175, (512) 239-694; REGIONAL OFFICE: Dallas-Fort Worth Re-
gional Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(7) COMPANY: Shady Shores Communities, LLC; DOCKET NUM-
BER: 2018-0916-PST-E; TCEQ ID NUMBER: RN104072772; LO-
CATION: 1314 3rd Street, Corpus Christi, Nueces County; TYPE OF 
FACILITY: underground storage tank (UST) system; RULES VIO-
LATED: TWC, §26.3475(a) and 30 TAC §334.50(b)(2) and (2)(A)(i), 
by failing to provide release detection for the pressurized piping as-
sociated with the UST system. Specifically, respondent did not equip 
the pressurized line with an automatic line leak detector; and TWC, 
§26.3475(d) and 30 TAC §334.49(c)(2)(C) and (4), by failing to in-
spect the impressed current cathodic protection system at least once 
every 60 days to ensure that the rectifier and other system components 
are operating properly and failing to test the cathodic protection sys-
tem for operability and adequacy of protection at a frequency of at 
least once every three years; PENALTY: $10,159; STAFF ATTOR-
NEY: Logan Harrell, Litigation Division, MC 175, (512) 239-1439; 
REGIONAL OFFICE: Corpus Christi Regional Office, NRC Build-

ing, Suite 1200, 6300 Ocean Drive, Unit 5839, Corpus Christi, Texas 
78412-5839, (361) 825-3100. 
TRD-201904352 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 19, 2019 

Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent the Executive Director's Preliminary Report and 
Petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring 
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or requests 
a hearing and fails to participate at the hearing. Similar to the proce-
dure followed with respect to Agreed Orders entered into by the execu-
tive director of the commission, in accordance with Texas Water Code 
(TWC), §7.075, this notice of the proposed order and the opportunity 
to comment is published in the Texas Register no later than the 30th day 
before the date on which the public comment period closes, which in 
this case is January 3, 2019. The commission will consider any writ-
ten comments received, and the commission may withdraw or withhold 
approval of a DO if a comment discloses facts or considerations that 
indicate that consent to the proposed DO is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 
rules within the commission's jurisdiction, or the commission's orders 
and permits issued in accordance with the commission's regulatory au-
thority. Additional notice of changes to a proposed DO is not required 
to be published if those changes are made in response to written com-
ments. 

A copy of each proposed DO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239‑3400 and at the ap-
plicable regional office listed as follows. Written comments about the 
DO should be sent to the attorney designated for the DO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711‑3087 and must be received by 5:00 p.m. on January 3, 2019. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239‑3434. The commission's attorneys are available to discuss 
the DOs and/or the comment procedure at the listed phone numbers; 
however, TWC, §7.075, provides that comments on the DOs shall be 
submitted to the commission in writing. 

(1) COMPANY: Donita Banks; DOCKET NUMBER: 2019-0300-
MSW-E; TCEQ ID NUMBER: RN110441920; LOCATION: 815 
Possum Hollow, Silsbee, Hardin County; TYPE OF FACILITY: 
unauthorized municipal solid waste (MSW) disposal site; RULE 
VIOLATED: 30 TAC §330.15(c), by causing, suffering, allowing, or 
permitting the unauthorized disposal of MSW; PENALTY: $1,312; 
STAFF ATTORNEY: Jaime Garcia, Litigation Division, MC 175, 
(512) 239-5807; REGIONAL OFFICE: Beaumont Regional Office, 
3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 898-3838. 

(2) COMPANY: GSA C-STORES, INC. dba Savings Food Store; 
DOCKET NUMBER: 2017-0782-PST-E; TCEQ ID NUMBER: 
RN101769784; LOCATION: 9407 Skyline Drive, Texas City, Galve-
ston County; TYPE OF FACILITY: inactive underground storage 
tank (UST) system; RULES VIOLATED: 30 TAC §334.54(b)(3), 
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(c)(1), and (e)(5), by failing to comply with the requirements for a 
temporarily out of service UST system; and 30 TAC §334.7(d)(1)(B), 
by failing to provide an amended registration regarding the operational 
status of the UST system to the agency; PENALTY: $6,875; STAFF 
ATTORNEY: Taylor Pearson, Litigation Division, MC 175, (512) 
239-5937; REGIONAL OFFICE: Houston Regional Office, 5425 Polk 
Street, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(3) COMPANY: Margaret Ann Manchac; DOCKET NUMBER: 2018-
1639-PST-E; TCEQ ID NUMBER: RN110315140; LOCATION: 5309 
Highway 90, Orange, Orange County; TYPE OF FACILITY: out-of-
service underground storage tank (UST) system; RULE VIOLATED: 
30 TAC §334.47(a)(2), by failing to permanently remove from ser-
vice, no later than 60 days after the prescribed upgrade implementation 
date, a UST system for which any applicable component of the system 
is not brought into timely compliance with the upgrade requirements; 
PENALTY: $3,937; STAFF ATTORNEY: Taylor Pearson, Litigation 
Division, MC 175, (512) 239-5937; REGIONAL OFFICE: Beaumont 
Regional Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1830, 
(409) 898-3838. 

(4) COMPANY: One Eighty Collision Center, LLC; DOCKET NUM-
BER: 2018-1416-AIR-E; TCEQ ID NUMBER: RN100546928; LO-
CATION: 11167 Pellicano Drive, El Paso, El Paso County; TYPE 
OF FACILITY: auto body repair and refinishing shop; RULES VIO-
LATED: Texas Health and Safety Code, §382.0518(a) and §382.085(b) 
and 30 TAC §116.110(a), by failing to obtain authorization prior to 
constructing or modifying a source of air contaminants; PENALTY: 
$1,562; STAFF ATTORNEY: Ben Warms, Litigation Division, MC 
175, (512) 239-5144; REGIONAL OFFICE: El Paso Regional Of-
fice, 401 East Franklin Avenue, Suite 560, El Paso, Texas 79901-1212, 
(915) 834-4949. 

(5) COMPANY: Raymond W. Blair, Jr. dba Last Resort Properties; 
DOCKET NUMBER: 2019-0229-PWS-E; TCEQ ID NUMBER: 
RN102689452; LOCATION: 423 Buladora Drive near Lakewood 
Village, Denton County; TYPE OF FACILITY: public water system; 
RULES VIOLATED: 30 TAC §290.110(e)(4)(A) and (f)(3), by failing 
to submit a Disinfectant Level Quarterly Operating Report to the 
executive director (ED) by the tenth day of the month following 
the end of each quarter; 30 TAC §290.271(b) and §290.274(a) and 
(c), by failing to mail or directly deliver one copy of the Consumer 
Confidence Report (CCR) to each bill paying customer by July 1st 
for each year, and failing to submit to the TCEQ by July 1st for each 
year a copy of the annual CCR and certification that the CCR has been 
distributed to the customers of the facility and that the information in 
the CCR is correct and consistent with compliance monitoring data; 
and 30 TAC §290.117(i)(6) and (j), by failing to provide consumer 
notification of lead tap water monitoring results to persons served at 
the sites (taps) that were tested, and failing to mail a copy of the con-
sumer notification of tap results to the ED along with certification that 
the consumer notification was distributed in a manner consistent with 
TCEQ requirements; PENALTY: $1,104; STAFF ATTORNEY: Jaime 
Garcia, Litigation Division, MC 175, (512) 239-5807; REGIONAL 
OFFICE: Dallas-Fort Worth Regional Office, 2309 Gravel Drive, Fort 
Worth, Texas 76118-6951, (817) 588-5800. 

(6) COMPANY: TEXAS TRANSEASTERN, INC.; DOCKET NUM-
BER: 2018-0833-PST-E; TCEQ ID NUMBER: RN100928571; LO-
CATION: 15651 West Port Arthur Road, Beaumont, Jefferson County; 
TYPE OF FACILITY: common carrier; RULES VIOLATED: TWC, 
§26.3467(d) and 30 TAC §334.5(b)(1)(A), by depositing a regulated 
substance into a regulated underground storage tank system that was 
not covered by a valid, current TCEQ delivery certificate; PENALTY: 
$27,349; STAFF ATTORNEY: Taylor Pearson, Litigation Division, 
MC 175, (512) 239-5937; REGIONAL OFFICE: Beaumont Regional 

Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 
898-3838. 
TRD-201904353 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 19, 2019 

Notice of Opportunity to Comment on Shutdown/Default 
Orders of Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or com-
mission) staff is providing an opportunity for written public comment 
on the listed Shutdown/Default Orders (S/DOs). Texas Water Code 
(TWC), §26.3475, authorizes the commission to order the shutdown of 
any underground storage tank (UST) system found to be noncompliant 
with release detection, spill and overfill prevention, and/or, after De-
cember 22, 1998, cathodic protection regulations of the commission, 
until such time as the owner/operator brings the UST system into com-
pliance with those regulations. The commission proposes a Shutdown 
Order after the owner or operator of a UST facility fails to perform re-
quired corrective actions within 30 days after receiving notice of the 
release detection, spill and overfill prevention, and/or after December 
22, 1998, cathodic protection violations documented at the facility. The 
commission proposes a Default Order when the staff has sent an Ex-
ecutive Director's Preliminary Report and Petition (EDPRP) to an en-
tity outlining the alleged violations, the proposed penalty, the proposed 
technical requirements necessary to bring the entity back into compli-
ance, and the entity fails to request a hearing on the matter within 20 
days of its receipt of the EDPRP or requests a hearing and fails to par-
ticipate at the hearing. In accordance with TWC, §7.075, this notice of 
the proposed order and the opportunity to comment is published in the 
Texas Register no later than the 30th day before the date on which the 
public comment period closes, which in this case is January 3, 2019. 
The commission will consider any written comments received and the 
commission may withdraw or withhold approval of an S/DO if a com-
ment discloses facts or considerations that indicate that consent to the 
proposed S/DO is inappropriate, improper, inadequate, or inconsistent 
with the requirements of the statutes and rules within the commission's 
jurisdiction, or the commission's orders and permits issued in accor-
dance with the commission's regulatory authority. Additional notice of 
changes to a proposed S/DO is not required to be published if those 
changes are made in response to written comments. 

A copy of each proposed S/DO is available for public inspection at 
both the commission's central office, located at 12100 Park 35 Circle, 
Building A, 3rd Floor, Austin, Texas 78753, (512) 239‑3400 and at the 
applicable regional office listed as follows. Written comments about 
the S/DO shall be sent to the attorney designated for the S/DO at the 
commission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711‑3087 and must be received by 5:00 p.m. on January 3, 2019. 
Written comments may also be sent by facsimile machine to the attor-
ney at (512) 239‑3434. The commission's attorneys are available to 
discuss the S/DOs and/or the comment procedure at the listed phone 
numbers; however, comments on the S/DOs shall be submitted to the 
commission in writing. 

(1) COMPANY: BHAYANI INVESTMENT, INC. dba Mickeys 
Pitstop 2; DOCKET NUMBER: 2018-1599-PST-E; TCEQ ID NUM-
BER: RN101666261; LOCATION: 311 South Robinson Drive, 
Robinson, McLennan County; TYPE OF FACILITY: UST system and 
a convenience store with retail sales of gasoline; RULES VIOLATED: 
30 TAC §334.602(a)(4), by failing to have at least one certified oper-
ator (Class A, B, or C) present at the facility at all times during hours 
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of operation; TWC, §26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), 
by failing to monitor the USTs for releases at a frequency of at least 
once every 30 days; and 30 TAC §334.7(e)(6), by failing to provide 
correct information on a UST registration; PENALTY: $9,500; STAFF 
ATTORNEY: John S. Merculief II, Litigation Division, MC 175, (512) 
239-6944; REGIONAL OFFICE: Waco Regional Office, 6801 Sanger 
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 

(2) COMPANY: SIAL INVESTMENT INC dba Texas Stop 1; 
DOCKET NUMBER: 2018-0230-PST-E; TCEQ ID NUMBER: 
RN102348737; LOCATION: 1304 Linda Drive, Daingerfield, Mor-
ris County; TYPE OF FACILITY: UST system and a convenience 
store with retail sales of gasoline; RULES VIOLATED: TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor 
the USTs for releases at a frequency of at least once every month; 
PENALTY: $4,500; STAFF ATTORNEY: Taylor Pearson, Litigation 
Division, MC 175, (512) 239-5937; REGIONAL OFFICE: Tyler 
Regional Office, 2916 Teague Drive, Tyler, Texas 75701-3734, (903) 
535-5100. 
TRD-201904351 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: November 19, 2019 

Notice of Public Hearing on Assessment of Administrative 
Penalties and Requiring Certain Actions of Complete 
Lube N Repair Inc. dba Econo Lube N Tune and Brakes: 
SOAH Docket No. 582-20-0840; TCEQ Docket No. 
2018-1323-MLM-E 

The Texas Commission on Environmental Quality (TCEQ or the Com-
mission) has referred this matter to the State Office of Administrative 
Hearings (SOAH). An Administrative Law Judge with the State Office 
of Administrative Hearings will conduct a public hearing at: 

10:00 a.m. - December 19, 2019 

William P. Clements Building 

300 West 15th Street, 4th Floor 

Austin, Texas 78701 

The purpose of the hearing will be to consider the Executive Direc-
tor's Preliminary Report and Petition mailed July 24, 2019, concern-
ing assessing administrative penalties against and requiring certain ac-
tions of Complete Lube N Repair Inc. dba Econo Lube N Tune and 
Brakes, for violations in Bexar County, Texas, of: Texas Water Code 
§26.3475(c)(1) and (d), 40 C.F.R. §279.22(c)(1), and 30 Texas Admin-
istrative Code (TAC) §§37.815(a) and (b), 324.6, 334.7(d)(1)(B) and 
(d)(3), 334.49(a)(1), and 334.50(b)(1)(A). 

The hearing will allow Complete Lube N Repair Inc. dba Econo Lube 
N Tune and Brakes, the Executive Director, and the Commission's Pub-
lic Interest Counsel to present evidence on whether a violation has oc-
curred, whether an administrative penalty should be assessed, and the 
amount of such penalty, if any. The first convened session of the hear-
ing will be to establish jurisdiction, afford Complete Lube N Repair 
Inc. dba Econo Lube N Tune and Brakes, the Executive Director of the 
Commission, and the Commission's Public Interest Counsel an oppor-
tunity to negotiate and to establish a discovery and procedural schedule 
for an evidentiary hearing. Unless agreed to by all parties in attendance 
at the preliminary hearing, an evidentiary hearing will not be held on 
the date of this preliminary hearing. Upon failure of Complete Lube 
N Repair Inc. dba Econo Lube N Tune and Brakes to appear at the 

preliminary hearing or evidentiary hearing, the factual allegations in 
the notice will be deemed admitted as true, and the relief sought in the 
notice of hearing may be granted by default. The specific allegations 
included in the notice are those set forth in the Executive Director's Pre-
liminary Report and Petition, attached hereto and incorporated herein 
for all purposes. Complete Lube N Repair Inc. dba Econo Lube N 
Tune and Brakes, the Executive Director of the Commission, and the 
Commission's Public Interest Counsel are the only designated parties 
to this proceeding. 

Legal Authority: Texas Water Code §7.054, Texas Water Code chs. 
7 and 26, Texas Health & Safety Code ch. 371, 40 C.F.R. Part 279, 
and 30 TAC chs. 37, 70, 324, and 334; Texas Water Code §7.058, and 
the Rules of Procedure of the Texas Commission on Environmental 
Quality and the State Office of Administrative Hearings, including 30 
TAC §§70.108 and 70.109 and ch. 80, and 1 TAC ch. 155. 

Further information regarding this hearing may be obtained by contact-
ing Ian Groetsch, Staff Attorney, Texas Commission on Environmental 
Quality, Litigation Division, Mail Code 175, P.O. Box 13087, Austin, 
Texas 78711-3087, telephone (512) 239-3400. Information concern-
ing your participation in this hearing may be obtained by contacting 
Vic McWherter, Public Interest Counsel, Mail Code 103, at the same 
P.O. Box address given above, or by telephone at (512) 239-6363. 

Any document filed prior to the hearing must be filed with 
TCEQ's Office of the Chief Clerk and SOAH. Documents filed 
with the Office of the Chief Clerk may be filed electronically at 
www.tceq.texas.gov/goto/efilings or sent to the following address: 
TCEQ Office of the Chief Clerk, Mail Code 105, P.O. Box 13087, 
Austin, Texas 78711-3087. Documents filed with SOAH may be 
filed via fax at (512) 322-2061 or sent to the following address: 
SOAH, 300 West 15th Street, Suite 504, Austin, Texas 78701. 
When contacting the Commission or SOAH regarding this matter, 
reference the SOAH docket number given at the top of this notice. 

In accordance with 1 TAC §155.401(a), Notice of Hearing, "Par-
ties that are not represented by an attorney may obtain informa-
tion regarding contested case hearings on the public website of the 
State Office of Administrative Hearings at www.soah.texas.gov, or 
in printed format upon request to SOAH." 

Persons who need special accommodations at the hearing should call 
the SOAH Docketing Department at (512) 475-3445, at least one week 
before the hearing. 

Issued: November 15, 2019 

TRD-201904383 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 20, 2019 

Notice of Public Hearing on Assessment of Administrative 
Penalties and Requiring Certain Actions of Skipper Beverage 
Company, LLC dba Stop N Go 2187: SOAH Docket No. 
582-20-1005; TCEQ Docket No. 2018-1612-PST-E 

The Texas Commission on Environmental Quality (TCEQ or the Com-
mission) has referred this matter to the State Office of Administrative 
Hearings (SOAH). An Administrative Law Judge with the State Office 
of Administrative Hearings will conduct a public hearing at: 

10:00 a.m. - December 19, 2019 

William P. Clements Building 
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300 West 15th Street, 4th Floor 

Austin, Texas 78701 

The purpose of the hearing will be to consider the Executive Director's 
Preliminary Report and Petition mailed April 25, 2019, concerning as-
sessing administrative penalties against and requiring certain actions of 
Skipper Beverage Company, LLC dba Stop N Go 2187, for violations 
in Denton County, Texas, of: 30 Texas Administrative Code (TAC) 
§334.51(a)(6). 

The hearing will allow Skipper Beverage Company, LLC dba Stop N 
Go 2187, the Executive Director, and the Commission's Public Inter-
est Counsel to present evidence on whether a violation has occurred, 
whether an administrative penalty should be assessed, and the amount 
of such penalty, if any. The first convened session of the hearing will 
be to establish jurisdiction, afford Skipper Beverage Company, LLC 
dba Stop N Go 2187, the Executive Director of the Commission, and 
the Commission's Public Interest Counsel an opportunity to negotiate 
and to establish a discovery and procedural schedule for an evidentiary 
hearing. Unless agreed to by all parties in attendance at the prelim-
inary hearing, an evidentiary hearing will not be held on the date of 
this preliminary hearing. Upon failure of Skipper Beverage Company, 
LLC dba Stop N Go 2187 to appear at the preliminary hearing or ev-
identiary hearing, the factual allegations in the notice will be deemed 
admitted as true, and the relief sought in the notice of hearing may be 
granted by default. The specific allegations included in the notice are 
those set forth in the Executive Director's Preliminary Report and Peti-
tion, attached hereto and incorporated herein for all purposes. Skipper 
Beverage Company, LLC dba Stop N Go 2187, the Executive Director 
of the Commission, and the Commission's Public Interest Counsel are 
the only designated parties to this proceeding. 

Legal Authority: Texas Water Code §7.054 and chs. 7 and 26 and 30 
TAC chs. 70 and 334; Texas Water Code §7.058, and the Rules of 
Procedure of the Texas Commission on Environmental Quality and the 
State Office of Administrative Hearings, including 30 TAC §§70.108 
and 70.109 and ch. 80, and 1 TAC ch. 155. 

Further information regarding this hearing may be obtained by con-
tacting Taylor Pearson, Staff Attorney, Texas Commission on Environ-
mental Quality, Litigation Division, Mail Code 175, P.O. Box 13087, 
Austin, Texas 78711-3087, telephone (512) 239-3400. Information 
concerning your participation in this hearing may be obtained by con-
tacting Vic McWherter, Public Interest Counsel, Mail Code 103, at the 
same P.O. Box address given above, or by telephone at (512) 239-6363. 

Any document filed prior to the hearing must be filed with 
TCEQ's Office of the Chief Clerk and SOAH. Documents filed 
with the Office of the Chief Clerk may be filed electronically at 
www.tceq.texas.gov/goto/efilings or sent to the following address: 
TCEQ Office of the Chief Clerk, Mail Code 105, P.O. Box 13087, 
Austin, Texas 78711-3087. Documents filed with SOAH may be filed 
via fax at (512) 322-2061 or sent to the following address: SOAH, 300 
West 15th Street, Suite 504, Austin, Texas 78701. When contacting 
the Commission or SOAH regarding this matter, reference the SOAH 
docket number given at the top of this notice. 

In accordance with 1 TAC §155.401(a), Notice of Hearing, "Parties that 
are not represented by an attorney may obtain information regarding 
contested case hearings on the public website of the State Office of 
Administrative Hearings at www.soah.texas.gov, or in printed format 
upon request to SOAH." 

Persons who need special accommodations at the hearing should call 
the SOAH Docketing Department at (512) 475-3445, at least one week 
before the hearing. 

Issued: November 15, 2019 

TRD-201904384 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: November 20, 2019 

Texas Facilities Commission 
Request for Proposals (RFP) #303-1-20680 

The Texas Facilities Commission (TFC), on behalf of the Health and 
Human Services Commission (HHSC), announces the issuance of Re-
quest for Proposals (RFP) #303-1-20680. TFC seeks a five (5) or ten 
(10) year lease of approximately 18,345 square feet of office space in 
Mission, Texas. 

The deadline for questions is December 20, 2019, and the deadline for 
proposals is January 3, 2020, at 3:00 P.M. The award date is February 
20, 2020. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of an RFP. Neither this 
notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award of a grant. 

Parties interested in submitting a proposal may obtain information 
by contacting the Program Specialist, Evelyn Esquivel, at Evelyn.Es-
quivel@tfc.state.tx.us. A copy of the RFP may be downloaded 
from the Electronic State Business Daily at http://www.txsmart-
buy.com/sp/303-1-20680. 
TRD-201904355 
Rico Gamino 
Director of Procurement 
Texas Facilities Commission 
Filed: November 19, 2019 

General Land Office 
Notice and Opportunity to Comment on Requests for 
Consistency Agreement/Concurrence Under the Texas Coastal 
Management Program 

On January 10, 1997, the State of Texas received federal approval of the 
Coastal Management Program (CMP) (62 Federal Register pp. 1439 -
1440). Under federal law, federal agency activities and actions affect-
ing the Texas coastal zone must be consistent with the CMP goals and 
policies identified in 31 TAC Chapter 501. Requests for federal con-
sistency review were deemed administratively complete for the follow-
ing project(s) during the period of November 12, 2019, to November 
15, 2019. As required by federal law, the public is given an opportu-
nity to comment on the consistency of proposed activities in the coastal 
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC 
§§506.25, 506.32, and 506.41, the public comment period extends 30 
days from the date published on the Texas General Land Office web 
site. The notice was published on the web site on Friday, November 
22, 2019. The public comment period for this project will close at 5:00 
p.m. on Sunday, December 22, 2019. 

FEDERAL AGENCY ACTIONS: 

Applicant: Freeport LNG (FLNG) 

Location: The proposed project is within a marsh near the Brazos 
River and the Gulf Intracoastal Waterway (GIWW), south of the City 
of Freeport, Brazoria County, Texas. 

Latitude & Longitude (NAD 83): 28.927514, -95.365667 
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Project Description: The applicant proposes to modify Department 
of the Army (DA) permit #SWG-2013-00147 for the construction 
of an enclosed 112.75-acre confined dredged material placement 
area (DMPA) with 25-foot-tall levees that contain outfall structures. 
The project will also require a 0.15-acre access road that will be 
permanently filled with material to access the levee. 

Type of Application: U.S. Army Corps of Engineers (USACE) per-
mit application #SWG-2013-00147. This application will be reviewed 
pursuant to Section 404 of the Clean Water Act. Note: The consistency 
review for this project may be conducted by the Texas Commission on 
Environmental Quality as part of its certification under Section 401 of 
the Clean Water Act. 

CMP Project No: 20-1059-F1 

Applicant: Franke Realty, Inc. 

Location: The project is located on a 247-acre parcel of land adjacent 
to the Laguna Madre, north of Andy Bowie Park, at 8605 Padre Boule-
vard, South Padre Island, Cameron County, Texas. 

Latitude & Longitude (NAD 83): 26.150496, -97.177344 

Project Description: The applicant proposes to reauthorize de-
velopment activities to complete construct on of a multi-use canal 
subdivision that would include a marina and condominiums. The 
remaining portions of the project to be completed include bulkhead-
ing, bridges, and boat docks. Approximately 20,000 linear feet of 
bulkheading would be installed along the original permitted lines 
to complete shoreline stabilization around the seven islands of the 
project site and in the northwest portion of the project. These would 
be constructed of fiberglass panels similar to those for the bulkhead 
already constructed. Area behind the bulkheading would be backfilled 
with sand to reclaim approximately 8.6 acres of non-wetland waters 
that have developed as a result of shoreline erosion. Also, to be 
constructed are seven bridges that would link the development area, 
and five floating concrete docks in the proposed marina. At some point 
in the future, individual small boat docks would also be constructed in 
this area as new houses are built along the marina; however, those will 
be evaluated as separate permit actions. The canals have already been 
dredged; however, an additional 0.8 acre of upland material between 
the islands and the Laguna Madre would be removed and placed in 
upland areas onsite. 

Type of Application: U.S. Army Corps of Engineers (USACE) per-
mit application #SWG-2007-00818. This application will be reviewed 
pursuant to Section 10 of the Rivers and Harbors Act and Section 404 
of the Clean Water Act. Note: The consistency review for this project 
may be conducted by the Texas Commission on Environmental Quality 
as part of its certification under Section 401 of the Clean Water Act. 

CMP Project No: 20-1061-F1 

Further information on the applications listed above, including a copy 
of the consistency certifications or consistency determinations for in-
spection, may be obtained from the Texas General Land Office Public 
Information Officer at 1700 N. Congress Avenue, Austin, Texas 78701, 
or via email at pialegal@glo.texas.gov. Comments should be sent to the 
Texas General Land Office Coastal Management Program Coordinator 
at the above address or via email at federal.consistency@glo.texas.gov. 
TRD-201904392 
Mark A. Havens 
Chief Clerk and Deputy Land Commissioner 
General Land Office 
Filed: November 20, 2019 

Texas Health and Human Services Commission 
Public Notice - Texas State Plan for Medical Assistance 
Amendments Effective January 1, 2020 

The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit amendments to the Texas State Plan for 
Medical Assistance, under Title XIX of the Social Security Act. The 
proposed amendments are effective January 1, 2020. 

The purpose of the amendments is to update the fee schedules in the 
current state plan by adjusting fees, rates, or charges for the following 
services: 

2020 Annual Healthcare Common Procedure Coding System (HCPCS) 
Updates; 

Quarterly HCPCS Updates; 

Ambulance Services; 

Birthing Center Facility Services; 

Case Management Services; 

Certified Pediatric Nurse Practitioners and Certified Family Nurse 
Practitioners; 

Certified Registered Nurse Anesthetists and Anesthesiologist Assis-
tants; 

Clinical Diagnostic Laboratory Services; 

Durable Medical Equipment, Prosthetics, Orthotics, and Supplies 
(DMEPOS); 

Early and Periodic Screening, Diagnosis, and Treatment Services 
(EPSDT); 

Family Planning Services; 

Hearing Aids and Audiometric Evaluations; 

Home Health Services; 

Indian Health Services; 

Licensed Clinical Social Worker Services; 

Licensed Professional Counselor Services; 

Licensed Marriage and Family Therapist Services; 

Physicians and Other Practitioners; 

Physician Assistants; 

Rehabilitative Chemical Dependency Treatment Facility Services; and 

Vision Care Services. 

The proposed amendments are estimated to result in an annual aggre-
gate expenditure of $1,421,747 for federal fiscal year (FFY) 2020, con-
sisting of $865,702 in federal funds and $556,045 in state general rev-
enue. For FFY 2021, the estimated annual aggregate expenditure is 
$1,916,898, consisting of $1,184,835 in federal funds and $732,063 in 
state general revenue. For FFY 2022, the estimated annual aggregate 
expenditure is $1,938,304, consisting of $1,198,066 in federal funds 
and $740,238 in state general revenue. 

Further detail on specific reimbursement rates and percentage changes 
is available on the HHSC Rate Analysis website under the proposed 
effective date at: http://rad.hhs.texas.gov/rate-packets. 

Rate Hearing. For all proposed rate changes other than the 2020 An-
nual HCPCS Updates, a rate hearing was conducted on November 18, 
2019, at 1:30 p.m. in Austin, Texas. Information about the proposed 
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rate change(s) and the hearing can be found in the November 8, 2019, 
issue of the Texas Register at pages 6942-6945. These can be found at 
http://www.sos.state.tx.us/texreg/index.shtml. 

In addition, a rate hearing will be held on January 28, 2020, in 
Austin, Texas to address the 2020 Annual HCPCS Updates. Once 
available, information about the proposed rate changes and the hear-
ing will be published in a subsequent issue of the Texas Register at 
http://www.sos.state.tx.us/texreg/index.shtml. 

Copy of Proposed Amendments. Interested parties may obtain addi-
tional information and/or a free copy of the proposed amendments by 
contacting Cynthia Henderson, State Plan Policy Advisor, by mail at 
the Health and Human Services Commission, P.O. Box 13247, Mail 
Code H-600, Austin, Texas 78711; by telephone at (512) 487-3349; by 
facsimile at (512) 730-7472; or by email at Medicaid_Chip_SPA_In-
quiries@hhsc.state.tx.us. Copies of the proposed amendments will be 
available for review at the local county offices of HHSC (which were 
formerly the local offices of the Texas Department of Aging and Dis-
ability Services). 

Written Comments. Written comments about the proposed amend-
ments and/or requests to review comments may be sent by U.S. mail, 
overnight mail, special delivery mail, hand delivery, fax, or email: 

U.S. Mail 

Texas Health and Human Services Commission 

Attention: Rate Analysis, Mail Code H-400 

P.O. Box 149030 

Austin, Texas 78714-9030 

Overnight mail, special delivery mail, or hand delivery 

Texas Health and Human Services Commission 

Attention: Rate Analysis, Mail Code H-400 

Brown-Heatly Building 

4900 North Lamar Blvd. 

Austin, Texas 78751 

Phone number for package delivery: (512) 730-7401 

Fax 

Attention: Rate Analysis at (512) 730-7475 

Email 

RADAcuteCare@hhsc.state.tx.us 
TRD-201904362 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: November 19, 2019 

Department of State Health Services 
Licensing Actions for Radioactive Materials 
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TRD-201904391 
Barbara L. Klein 
General Counsel 
Department of State Health Services 

Filed: November 20, 2019 

Licensing Actions for Radioactive Materials 
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TRD-201904393 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Filed: November 20, 2019 

Texas Department of Insurance 
Company Licensing 

Application for incorporation in the state of Texas for Friday Health 
Insurance Company, Inc., a domestic life, accident and/or health com-
pany. The home office is in Austin, Texas. 

Application for Church Mutual Insurance Company, a foreign fire 
and/or casualty company, to change its name to Church Mutual 
Insurance Company, S.I. The home office is in Merrill, Wisconsin. 

Any objections must be filed with the Texas Department of Insur-
ance, within twenty (20) calendar days from the date of the Texas 
Register publication, addressed to the attention of Robert Rudnai, 333 
Guadalupe Street, MC 103-CL, Austin, Texas 78701. 
TRD-201904388 
James Person 
General Counsel 
Texas Department of Insurance 
Filed: November 20, 2019 

Texas Department of Insurance, Division of 
Workers’ Compensation 
Proposed Fiscal Year 2020 Research Agenda, Workers' 
Compensation Research and Evaluation Group 

Introduction 

The Texas Labor Code requires the Workers' Compensation Research 
and Evaluation Group (REG) to conduct professional studies and re-
search related to the operational effectiveness of the workers' compen-
sation system, and to annually publish a proposed workers' compensa-
tion research agenda for the commissioner's review and approval. 

Proposed Fiscal Year 2020 Research Agenda 

The REG proposes the following research projects for the fiscal year 
2020 research agenda: 

1. Completion and publication of the 2020 Workers' Compensation 
Health Care Network Report Card (required under Insurance Code 
§1305.502 and Labor Code §405.0025). 

2. An update of the 2018 "Setting the Standard," biennial report on 
the impact of the 2005 legislative reforms to the Texas workers' com-
pensation system. This report presents results on the affordability and 
availability of workers' compensation insurance for Texas employers, 
and the impact of certified workers' compensation health care networks 
on medical costs, quality of care issues, return-to-work outcomes, and 
medical dispute resolution (required by Insurance Code §2053.012 and 
Labor Code §405.0025). The report is due on December 1, 2020. 

3. An update of the 2018 biennial study to estimate employer participa-
tion in the Texas workers' compensation system (required by Insurance 
Code §2053.012 and Labor Code §405.0025). The report is due on De-
cember 1, 2020. 

The REG will consider expanding the scope of listed projects or con-
ducting additional projects to accommodate stakeholder suggestions, 
subject to resource and data availability. 

Request for Public Comment of Public Hearing 

If you wish to comment on the proposed fiscal year 2020 research 
agenda or request a public hearing, you must do so in writing no later 
than 5:00 p.m. Central Time, December 30, 2019. A hearing request 
must be on a separate page from any written comments. You may send 
comments or hearing requests by mail to Cynthia Guillen, Office of 
General Counsel MS-4D, Texas Department of Insurance, Division of 
Workers' Compensation, 7551 Metro Center Drive, Suite 100, Austin, 
Texas 78744-1645 or by email to rulecomments@tdi.texas.gov. 
TRD-201904380 
Nicholas Canaday III 
General Counsel 
Texas Department of Insurance, Division of Workers’ Compensation 
Filed: November 19, 2019 
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Office of Public Utility Counsel 
Notice of Annual Public Hearing 

Pursuant to the Public Utility Regulatory Act (PURA), Texas Utilities 
Code Annotated §13.064, the Office of Public Utility Counsel (OPUC) 
will conduct its annual public hearing on the date, time, and location 
below. 

Wednesday, December 4, 2019, at 9:30 a.m. 

William B. Travis Building 

Conference Room #1-100 

1701 N. Congress Avenue 

Austin, Texas 78701 

OPUC represents residential and small commercial consumers, as a 
class, in the electric, water, wastewater, and telecommunications indus-
tries in Texas. OPUC represents these consumers before state and fed-
eral regulatory agencies and courts, including the Public Utility Com-
mission of Texas, and the Electric Reliability Council of Texas. 

All interested persons are invited to attend and provide input on 
OPUC's priorities, functions, and effectiveness. 

For additional information, please contact Jon Oliver, OPUC's Direc-
tor of Government Affairs & External Communications, at P.O. Box 
12397, Austin, TX 78711-2397; or (512) 936-7500 or (877) 839-0363; 
or email: opuc_customer@opuc.texas.gov. 
TRD-201904233 
Lori Cobos 
Chief Executive and Public Counsel 
Office of Public Utility Counsel 
Filed: November 14, 2019 

Public Utility Commission of Texas 
Notice of Application to Adjust High Cost Support Under 16 
TAC §26.407(h) 
Notice is given to the public of an application filed with the Public 
Utility Commission of Texas (commission) on November 12, 2019, 
to adjust the high-cost support it receives from the Small and Rural 
Incumbent Local Exchange Company Universal Service Plan without 
effect to its current rates. 

Docket Title and Number: Application of Taylor Telephone Coopera-
tive, Inc. to Adjust High Cost Support under 16 Texas Administrative 
Code (TAC) §26.407(h), Docket Number 50225. 

Taylor Telephone Cooperative, Inc. requests a high-cost support 
adjustment increase of $503,020. The requested adjustment com-
plies with the cap of 140% of the annualized support the provider 
received in the 12 months ending June 1, 2019, as required by 16 TAC 
§26.407(g)(1). 

Persons wishing to comment on the action sought should contact the 
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas, 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477 as a deadline to intervene may be imposed. Hearing and 
speech‑impaired individuals with text telephone (TTY) may contact 
the commission through Relay Texas by dialing 7-1-1. All comments 
should reference Docket Number 50225. 
TRD-201904376 

Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 19, 2019 

Notice of Petition for Recovery of Universal Service Funding 

Notice is given to the public of an application filed with the Public 
Utility Commission of Texas (Commission) on November 12, 2019, 
for recovery of universal service funding under Public Utility Regula-
tory Act (PURA) §56.025 and 16 Texas Administrative Code (TAC) 
§26.406. 

Docket Style and Number: Application of Blossom Telephone Com-
pany to Recover Funds from the Texas Universal Service Fund Under 
PURA §56.025 and 16 TAC §26.406, Docket Number 50220. 

The Application: Blossom Telephone Company seeks recovery of 
funds from the Texas Universal Service Fund (TUSF) due to Federal 
Communications Commission actions resulting in a reduction in the 
Federal Universal Service Fund (FUSF) revenues available to Blossom 
Telephone Company for calendar years 2018 and 2019. Blossom 
Telephone Company requests that the Commission allow recovery of 
funds from the TUSF in the amount of $235,046 for calendar years 
2018 and 2019 to replace the projected reduction in FUSF revenue. 

Persons wishing to intervene or comment on the action sought should 
contact the Commission by mail at P.O. Box 13326, Austin, Texas 
78711-3326, or by phone at (512) 936-7120 or toll-free at (888) 782-
8477. A deadline for intervention in this proceeding will be estab-
lished. Hearing and speech-impaired individuals with text telephone 
(TTY) may contact the commission through Relay Texas by dialing 
7-1-1. All comments should reference Docket Number 50220. 
TRD-201904257 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: November 15, 2019 

Request for Comments on New Forms Related to Proposed 16 
Texas Administrative Code §25.97 

The Public Utility Commission of Texas (commission) requests com-
ment on proposed forms to implement the reporting requirements of 
proposed 16 Texas Administrative Code §25.97. The rule will imple-
ment House Bill 4150, 86th Legislature, Regular Session, relating to 
reporting requirements, line inspection, and safety of overheard pow-
erlines. The three proposed forms can be found on the commission's 
website under "Filings," using Control Number 49827. 

Comments on the proposed forms may be submitted to the Filing Clerk, 
Public Utility Commission of Texas, 1701 N. Congress Avenue, P.O. 
Box 13326, Austin, Texas 78711-3326. Sixteen copies of comments 
on the forms are required to be filed. Initial comments on the forms are 
due January 6, 2020, and reply comments are due January 13, 2020. 
Comments should be organized in a manner consistent with the organ-
ization of the forms. All comments should refer to Project Number 
49827. Comments on the forms should be filed separately from any 
comments on the proposed rule in this project. 

Questions concerning Project Number 49827 should be directed to 
Constance McDaniel Wyman, Director of Electric Utility Engineering, 
at Constance.McDaniel_Wyman@puc.texas.gov. 
TRD-201904289 
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Rules Coordinator 
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♦ ♦ ♦ 
Region F Regional Water Planning Group 
Public Notice - Voting Member Openings 
The Region F Regional Water Planning Group is seeking nominations 
to fill seven (7) positions on the Region F Regional Water Planning 
Group (31 TAC §357.11). Nominations will be received for one repre-
sentative for Public, one representative for Municipalities, two repre-
sentatives for Agriculture, one representative for Environmental, one 
representative for Small Business and one representative for Water Dis-
trict (Irrigation District). It is anticipated nominations will be consid-
ered at the next Region F RWPG meeting on February 20, 2020. 

(1) Public--This position is for a person having no economic interest in 
any of the interest categories that comprise the Regional Water Plan-
ning Group, other than as a normal customer. 

(1) Municipalities--This position is for governments of cities created or 
organized under the general, home-rule, or special law of the state. The 
Region F Planning Group has defined this position as a person who will 
represent municipalities with a population greater than 50,000. (Mayor, 
City Council Person or full-time City Employee) 

(2) Agriculture--These positions are for persons or entities associated 
with production or processing of plant or animal products. The Region 
F Planning Group has defined these positions as one person who will 
represent Dryland Farming and one for Ranching. 

(1) Environmental--This position is for persons or groups advocating 
the conservation of the state's natural resources, including but not lim-
ited to soil, water, air and living resources. 

(1) Small Business--This position is for corporations, partnerships, sole 
proprietorships, or other legal entitles that are formed for the purpose of 
making a profit, are independently owned and operated, and have fewer 
than 100 employees or less than $1 million in gross annual receipts. 

(1) Water District (Irrigation District)--This position is for any districts 
or authorities, created under authority of either Texas Constitution, Ar-
ticle III, §52(b)(1) and (2), or Article XVI, §59, including districts hav-
ing the authority to regulate the spacing of or production from water 
wells, but not including river authorities. 

In consideration of nominees and the selection of new voting members, 
the Regional Water Planning Group shall strive to select the most qual-
ified person to represent the interest group for which nominated and to 
achieve geographic, ethnic and gender diversity. 

If you have questions regarding nominations, please contact John Grant 
at (432) 267-6341 or email to jgrant@crmwd.org. 

Written nominations (including a resume or biography) must be 
returned by 5:00 p.m. Friday, February 13, 2020, to John Grant, 
Chair, Region F Regional Water Planning Group, c/o Colorado 
River Municipal Water District, P.O. Box 869, Big Spring, TX 
79721-0869. Nomination Forms may be obtained from Mary 
Nelson at mnelson@crmwd.org. 
TRD-201904317 
John Grant 
Chair 
Region F Regional Water Planning Group 
Filed: November 18, 2019 

Texas Department of Transportation 
Aviation Division - Request for Qualifications (RFQ) for 
Professional Services 
The City of Galveston, through its agent the Texas Department of 
Transportation (TxDOT), intends to engage a qualified firm for pro-
fessional services. This solicitation is subject to 49 U.S.C. §47107(a) 
(17) and will be administered in the same manner as a solicitation con-
ducted under Chapter 2254, Subchapter A, of the Texas Government 
Code. TxDOT Aviation Division will solicit and receive qualification 
statements for professional services as described below: 

Airport Sponsor: City of Galveston; Scholes International Airport at 
Galveston, TxDOT CSJ No. 20MPGLVST. The TxDOT Project Man-
ager is Ben Breck. 

Scope: ALP update with Narrative and Business Plan. 

1) Prepare and update the Airport Layout Plan (ALP) with Narrative 
consistent with the most current FAA Advisory Circular and Standard 
Operating Procedure; 

2) Develop a ten-year Capital Improvement Plan, including a recom-
mended phasing plan and financial overview that considers local, state, 
and federal funding sources; 

3) Establish attainable goals for airport improvements and development 
based on forecast for aviation demand and critical aircraft; 

4) Prepare airport business and marketing analysis including study of 
current aircraft operations, market share, and facilities to provide an 
implementation strategy to meet growing demands and to maintain fi-
nancial self-sufficiency; 

5) Review and recommend updates of the airport's rules and regula-
tions, lease agreements, and rates and charges and other needed gov-
erning documents; and 

6) Identify strategic property development, associated revenue alterna-
tives and initiatives for aviation and non-aviation property. 

Subcontracting opportunities are not probable. Therefore, respondents 
are not required to submit an up-to-date "HUB Subcontracting Plan 
(HSP)" with their qualifications at the time of submission. 

If during the term of the contract subcontractors are used in the de-
livery of services, the contractor will be required to complete a HSP 
to verify their intent to subcontract and show their good faith effort to 
contract with HUBs. Guidance for completing the HSP can be found 
at https://www.txdot.gov/business/partnerships/hub.html. In addition, 
the contractor will be required to submit monthly, a "Prime Contractor 
Progress Assessment Report" and "HUB Subcontracting Plan (HSP) 
Progress Compliance Form - 2579." 

To assist in your qualification statement preparation, the crite-
ria, and most recent Airport Layout Plan are available online at 
http://www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm by 
selecting "Scholes International Airport at Galveston." 

AVN-551 Preparation Instructions: 

Interested firms shall utilize the latest version of Form AVN-551, ti-
tled "Qualifications for Aviation Planning Services." The form may be 
requested from TxDOT, Aviation Division, 125 E. 11th Street, Austin, 
Texas 78701-2483, phone number, (800) 68-PILOT (74568). The form 
may be emailed by request or downloaded from the TxDOT website at 
http://www.txdot.gov/inside-txdot/division/aviation/projects.htm. The 
form may not be altered in any way. Firms must carefully follow the 
instructions provided on each page of the form. Qualifications shall not 
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exceed the number of pages in the AVN-551 template. The AVN-551 
consists of eight pages of data plus one optional illustration page. A 
prime provider may only submit one AVN-551. If a prime provider 
submits more than one AVN-551, or submits a cover letter with the 
AVN-551, that provider will be disqualified. Responses to this solici-
tation WILL NOT BE ACCEPTED IN ANY OTHER FORMAT. 

ATTENTION: To ensure utilization of the latest version of Form AVN-
551, firms are encouraged to download Form AVN-551 from the Tx-
DOT website as addressed above. Utilization of Form AVN-551 from a 
previous download may not be the exact same format. Form AVN-551 
is a PDF Template. 

The completed Form AVN-551 must be received in the TxDOT 
Aviation eGrants system no later than January 14, 2020, 11:59 
p.m. (CDST). Electronic facsimiles or forms sent by email or regu-
lar/overnight mail will not be accepted. 

Firms that wish to submit a response to this solicitation must be a user 
in the TxDOT Aviation eGrants system no later than one business day 
before the solicitation due date. To request access to eGrants, please 
complete the Contact Us web form located at http://txdot.gov/govern-
ment/funding/egrants-2016/aviation.html. 

An instructional video on how to respond to a solicitation in eGrants 
is available at http://txdot.gov/government/funding/egrants-2016/avia-
tion.html. 

Step by step instructions on how to respond to a solicita-
tion in eGrants will also be posted in the RFQ packet at 
http://www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm. 

The consultant selection committee will be composed of local gov-
ernment representatives. The final selection by the committee will 
generally be made following the completion of review of AVN-551s. 
The committee will review all AVN-551s and rate and rank each. 
The evaluation criteria for airport planning projects can be found 
at http://www.txdot.gov/inside-txdot/division/aviation/projects.html 
under Information for Consultants. All firms will be notified and 
the top-rated firm will be contacted to begin fee negotiations. The 
selection committee does, however, reserve the right to conduct inter-
views for the top-rated firms if the committee deems it necessary. If 
interviews are conducted, selection will be made following interviews. 

Please contact TxDOT Aviation for any technical or procedural ques-
tions at (800) 68-PILOT (74568). For procedural questions, please 
contact Sheri Quinlan, Grant Manager. For technical questions, con-
tact Ben Breck, Project Manager. 

For questions regarding responding to this solicitation in eGrants, 
please contact the TxDOT Aviation help desk at (800) 687-4568 or 
avn-egrantshelp@txdot.gov. 
TRD-201904230 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Filed: November 13, 2019 

Aviation Division - Request for Qualifications (RFQ) for 
Professional Services 
The City of Littlefield, through its agent the Texas Department of 
Transportation (TxDOT), intends to engage a qualified firm for ser-
vices. This solicitation is subject to 49 U.S.C. §47107(a)(17) and will 
be administered in the same manner as a solicitation conducted under 
Chapter 2254, Subchapter A, of the Texas Government Code. TxDOT 

Aviation Division will solicit and receive qualification statements for 
professional services as described below: 

Airport Sponsor: City of Littlefield; Littlefield Taylor Brown Munici-
pal Airport and Industrial Air Park; TxDOT CSJ No. 2005LTFLD. The 
TxDOT Project Manager is Megan McLellan. 

Scope: Consultant will prepare a Runway Realignment Feasibility 
Study for Littlefield Taylor Brown Municipal Airport and Industrial 
Air Park in accordance with the most recent version of Federal Avia-
tion Administration (FAA) Advisory Circular 150/5070-6B, including 
other current appropriate FAA Orders and Advisory Circulars. Project 
scope will also include, but is not limited to, new drawings of existing 
and proposed facilities to be depicted on an updated Airport Layout 
Diagram, consistent with the most current FAA Standard Operating 
Procedure. 

The Agent, in accordance with the provisions of Title VI of the Civil 
Rights Act of 1964 (78 Stat. 252, 42 U.S.C. §§2000d to 2000d-4) and 
the Regulations, hereby notifies all respondents that it will affirmatively 
ensure that for any contract entered into pursuant to this advertisement, 
disadvantaged business enterprises will be afforded full and fair oppor-
tunity to submit in response to this solicitation and will not be discrim-
inated against on the grounds of race, color, or national origin in con-
sideration for an award. 

The proposed contract is subject to 49 CFR Part 26 concerning the 
participation of Disadvantaged Business Enterprises (DBE). 

The DBE goal is set at 0%. 

To assist in your qualification statement preparation, the crite-
ria and most recent Airport Layout Plan are available online at 
http://www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm by 
selecting "Littlefield Taylor Brown Municipal Airport." 

AVN-551 Preparation Instructions: 

Interested firms shall utilize the latest version of Form AVN-551, titled 
"Qualifications for Aviation Planning Services." The form may be 
requested from TxDOT, Aviation Division, 125 E. 11th Street, Austin, 
Texas 78701-2483, phone number, (800) 68-PILOT (74568). The form 
may be emailed by request or downloaded from the TxDOT website 
athttp://www.txdot.gov/inside-txdot/division/aviation/projects.html. 
The form may not be altered in any way. Firms must carefully follow 
the instructions provided on each page of the form. Qualifications 
shall not exceed the number of pages in the AVN-551 template. The 
AVN-551 consists of eight pages of data plus one optional illustration 
page. A prime provider may only submit one AVN-551. If a prime 
provider submits more than one AVN-551, or submits a cover letter 
with the AVN-551, that provider will be disqualified. Responses to this 
solicitation WILL NOT BE ACCEPTED IN ANY OTHER FORMAT. 

ATTENTION: To ensure utilization of the latest version of Form AVN-
551, firms are encouraged to download Form AVN-551 from the Tx-
DOT website as addressed above. Utilization of Form AVN-551 from a 
previous download may not be the exact same format. Form AVN-551 
is a PDF Template. 

The completed Form AVN-551 must be received in the TxDOT Avia-
tion eGrants system no later than January 7, 2020, 11:59 p.m. (CDST). 
Electronic facsimiles or forms sent by email or regular/overnight mail 
will not be accepted. 

Firms that wish to submit a response to this solicitation must be a user 
in the TxDOT Aviation eGrants system no later than one business day 
before the solicitation due date. To request access to eGrants, please 
complete the Contact Us web form located at http://txdot.gov/govern-
ment/funding/egrants-2016/aviation.html. 
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Instructions on how to respond to a solicitation in eGrants are available 
at http://txdot.gov/government/funding/egrants-2016/aviation.html. 

Step by step instructions on how to respond to a solicita-
tion in eGrants will also be posted in the RFQ packet at 
http://www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm. 

The consultant selection committee will be composed of local gov-
ernment representatives. The final selection by the committee will 
generally be made following the completion of review of AVN-551s. 
The committee will review all AVN-551s and rate and rank each. 
The evaluation criteria for airport planning projects can be found at 
http://www.txdot.gov/inside-txdot/division/aviation/projects.html un-
der Information for Consultants. All firms will be notified and the top 
rated firm will be contacted to begin fee negotiations. The selection 
committee does, however, reserve the right to conduct interviews for 
the top rated firms if the committee deems it necessary. If interviews 
are conducted, selection will be made following interviews. 

Please contact TxDOT Aviation for any technical or procedural ques-
tions at (800) 68-PILOT (74568). For procedural questions, please 
contact Kelle Chancey, Grant Manager. For technical questions, please 
contact Megan McLellan, Project Manager. 

For questions regarding responding to this solicitation in eGrants, 
please contact the TxDOT Aviation help desk at (800) 687-4568 or 
avn-egrantshelp@txdot.gov. 
TRD-201904382 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Filed: November 19, 2019 

Request for Proposal - Professional Services 
The Texas Department of Transportation (department) announces a Re-
quest for Proposal (RFP) for professional services pursuant to Govern-
ment Code, Chapter 2254, Subchapter A. The term of the contract will 
be from project initiation to March 2, 2021. The department will ad-
minister the contract. The RFP will be released on January 6, 2020. 

Purpose: The Texas Department of Transportation is requesting pro-
posals from qualified Certified Public Accounting (CPA) firms to au-
dit its financial statements for the fiscal year ending August 31, 2020, 
with four (4) optional one year renewals contingent on satisfactory per-

formance and subsequent delegations by State Auditor's Office (SAO) 
evaluated on an annual basis. These audits are to be performed in accor-
dance with auditing standards generally accepted in the United States 
of America and the standards applicable to financial audits contained in 
Government Auditing Standards issued by the Comptroller General of 
the United States. In connection with these standards, the audit firm 
will perform such procedures as required to comply with the Texas 
Comptroller of Public Accounts' Reporting Requirements for Annual 
Financial Reports of State Agencies and Universities. 

Eligible Applicants: Eligible applicants shall be qualified CPA firms. 

Program Goal: Shall issue a report on the fair presentation of the finan-
cial statements of the Department, Texas Mobility Fund, the Central 
Texas Turnpike System, The Grand Parkway Transportation Corpora-
tion and agreed upon procedures over annual report of Toll Revenues 
and Expenditures in conformity with generally accepted accounting 
principles. Audit firm shall communicate any reportable conditions 
found during the audit. 

Review and Award Criteria: Each application will first be screened for 
completeness and timeliness. Proposals that are deemed incomplete 
or arrive after the deadline will not be reviewed. A team of review-
ers from the department will evaluate the proposals as to the auditing 
firm's competence, knowledge, and qualifications and as to the reason-
ableness of the proposed fee for the services. The criteria and review 
process are further described in the RFP. 

Deadlines: The department must receive proposals prepared according 
to instructions in the RFP package on or before January 20, 2020, at 
3:00 p.m. 

To Obtain a Copy of the RFP: Requests for a copy of the RFP should 
be submitted to Arthur Levine, Financial Management Division, Texas 
Department of Transportation, 150 East Riverside Drive, Austin, Texas 
78704. Email: arthur.levine@txdot.gov, telephone number (512) 486-
5612 and fax (512) 486-5390. Copies will also be available on the 
Electronic State Business Daily (ESBD) at http://esbd.cpa.state.tx.us/. 
TRD-201904335 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Filed: November 18, 2019 
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How to Use the Texas Register 
Information Available: The sections of the Texas Register 

represent various facets of state government. Documents contained 
within them include:
 Governor - Appointments, executive orders, and 
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency Rules - sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies 
from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Review of Agency Rules - notices of state agency rules 
review. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules - notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 43 (2018) is cited as follows: 43 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “43 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 43 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, James Earl Rudder Building, 1019 Brazos, 
Austin. Material can be found using Texas Register indexes, the 
Texas Administrative Code section numbers, or TRD number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Texas Register 
is available in an .html version as well as a .pdf  version through 
the internet. For website information, call the Texas Register at 
(512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code  (TAC) is the compilation of  

all final state  agency rules published in the  Texas Register. 
Following its effective date, a rule is entered into the Texas  
Administrative Code. Emergency rules, which may be adopted by  
an agency  on an interim basis,  are not codified within the TAC. 
 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles  are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each  
Part represents  an individual state agency. 
 
 The complete  TAC is available through the Secretary of  
State’s website at http://www.sos.state.tx.us/tac.   
 
 The Titles of the  TAC, and their  respective Title  numbers  are: 
 

 1. Administration 
 4. Agriculture 
 7. Banking and Securities 
 10. Community  Development 

13. Cultural Resources 
 16. Economic Regulation 

  19.  Education 
22. Examining Boards 
25. Health  Services  

  26. Health and  Human Services 
 28. Insurance 

30. Environmental Quality 
  31. Natural Resources and Conservation 

 34. Public Finance 
  37. Public Safety and Corr ections  
  40. Social Services and Assistance 

 43. Transportation 
 
How to Cite: Under the TAC scheme, each section is designated  
by a  TAC number. For example in the citation  1 TAC §27.15: 1  
indicates the title under which the  agency appears in the Texas  
Administrative Code; TAC stands for the Texas Administrative  
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter).  
 
How to Update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative  
Code, please look at the Index of  Rules. 
 
The Index of Rules is published cumulatively  in the blue-cover 
quarterly indexes to the Texas Register. 
 
If a rule has changed during the time period covered by the table, 
the rule’s TAC number will be printed with the Texas Register 
page number and a notation indicating the type of filing 
(emergency, proposed, withdrawn, or adopted) as shown in the 
following example.  
 
 TITLE 1. ADMINISTRATION 
 Part 4. Office of the Secretary of State 
 Chapter 91. Texas Register 
 1 TAC §91.1……..........................................950 (P)  
 

http://www.sos.state.tx.us/tac
http:http://www.sos.state.tx.us


  

             
     

         
 

  
             

 

SALES AND CUSTOMER SUPPORT 

Sales - To purchase subscriptions or back issues, you may contact LexisNexis Sales at 
1-800-223-1940 from 7 a.m. to 7 p.m., Central Time, Monday through Friday. Subscription 
cost is $502 annually for first-class mail delivery and $340 annually for second-class 
mail delivery. 

Customer Support - For questions concerning your subscription or account information, 
you may contact LexisNexis Matthew Bender Customer Support from 7 a.m. to 7 p.m., 
Central Time, Monday through Friday. 

Phone: (800) 833-9844 
Fax: (518) 487-3584 
E-mail: customer.support@lexisnexis.com 
Website: www.lexisnexis.com/printcdsc 

www.lexisnexis.com/printcdsc
mailto:customer.support@lexisnexis.com
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