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The Texas Register publishes summaries of the following:
Requests for Opinions, Opinions, Open Records Decisions.

‘IaE c ATTORNEY
gE NE RAL An index to the full text of these documents is available from
the Attomey General's Internet site http://www.oag.state.tx.us.

Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not write legal opinions
for private individuals or for any officials other than those specified by statute. (Listing of authorized requestors:

http://www.oag.state.tx.us/opinopen/opinhome.shtml.)

Requests for Opinions
RQ-0304-KP

Requestor:

The Honorable Isidro R. Alaniz
District Attorney

49th Judicial District

Post Office Box 1343

Laredo, Texas 78042

The Honorable Marco A. Montemayor
Webb County Attorney

1110 Washington Street, Suite 301
Laredo, Texas 78040

Re: Whether a school district may purchase real property outside its
boundaries for the purpose of constructing and operating a school
(RQ-0304-KP)

Briefs requested by October 10, 2019
RQ-0305-KP

Requestor:

The Honorable Lisa L. Peterson

Nolan County Attorney

100 East 3rd Street, Suite 106A
Sweetwater, Texas 79556

Re: Authority to establish salaries of the staff of a multicounty court at
law (RQ-0305-KP)

Briefs requested by October 11, 2019
RQ-0306-KP

Requestor:

The Honorable Rodney W. Anderson
Brazos County Attorney

300 East 26th Street, Suite 1300
Bryan, Texas 77803-5359

Re: Whether the Texas Pawnshop Act preempts municipal regulation
of dealers in secondhand personal property who also transact business
as a pawnshop (RQ-0306-KP)

Briefs requested by October 14, 2019
For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.

TRD-201903323

Ryan L. Bangert

Deputy Attorney General for Legal Counsel
Office of the Attorney General

Filed: September 16, 2019

¢ ¢ ¢
Opinions
Opinion No. KP-0267
The Honorable James White
Chair, Committee on Corrections
Texas House of Representatives
Post Office Box 2910
Austin, Texas 78768-2910

Re: Protections against excessive fines under the U.S. and Texas Con-
stitutions (RQ-0277-KP)

SUMMARY

Courts following U.S. Supreme Court precedent would conclude that
the Due Process Clause of the Fourteenth Amendment incorporates the
Eighth Amendment protection against excessive fines.

Courts recognize article I, section 13 of the Texas Constitution as a
constitutional protection against excessive fines. A court would not
enforce an unconstitutionally excessive fine. Depending on the statute,
a Texas court would be obligated to follow Texas law that requires it to
separate the unconstitutional fine and uphold the portion of the statute
that is constitutional, if possible.

A Texas court would likely conclude that the Excessive Fines Clause
of the Eighth Amendment of the U.S. Constitution is binding on the
State, and federal jurisprudence is instructive about, if not determina-
tive of, excessive fines issues under article I, section 13 of the Texas
Constitution.

Opinion No. KP-0268

ATTORNEY GENERAL September 27, 2019 44 TexReg 5455
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Dr. Austin A. Lane
President

Texas Southern University
3100 Cleburne Street
Houston, Texas 77004

Re: Payment for unused vacation leave after employee separation (RQ-
0279-KP)

SUMMARY

Government Code subsection 661.063(b) provides that vacation leave
pay for an employee who separates from state employment while hold-
ing a position that does not accrue vacation time is computed using the
"employee's final rate of compensation in the last position held that ac-
crues vacation." In the hypothetical scenario you describe, the admin-
istrative position is the last position held that accrues vacation, so the
compensation used for the calculation for payment of vacation leave is
only the compensation paid for the administrative position.

Subsection 661.062(b)(5) entitles an employee to payment for vaca-
tion leave upon the occurrence of the described change in employment
circumstances and "if the agency agrees to pay the employee for the ac-
crued balance of the employee's vacation time." Thus, the entitlement
arises on the fulfillment of both prerequisites, which will depend on
particular facts.

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-201903324

Ryan L. Bangert

Deputy Attorney General for Legal Counsel

Office of the Attorney General

Filed: September 16, 2019

¢ ¢ ¢
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Texas ETHICS

The Texas Ethics Commission is authorized by the Government Code,

§571.091, to issue advisory opinions in regard to the following statutes: the

OMMISSI ON Government Code, Chapter 302; the Government Code, Chapter 305; the
Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the Office of the
Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Advisory Opinion Request/Question

Whether a city employee violates section 255.003(a) of the Election
Code in the following circumstances: 1) by allowing political adver-
tising materials to be displayed or distributed at a city-owned facility
during or in connection with a candidate debate or forum, 2) if political
advertising materials are displayed or distributed inside a city-owned
room that is rented to and paid for by the sponsor of a candidate de-
bate or forum, or 3) if political advertising materials are displayed or
distributed in a corridor outside the room rented to the debate sponsor
or in the parking lot of the city-owned building where the candidate
debate or forum is being conducted.(AOR-629)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

Issued in Austin, Texas, on September 17, 2019.

TRD-201903345

lan Steusloff

General Counsel

Texas Ethics Commission
Filed: September 17, 2019

¢ ¢ 1 4
Advisory Opinion Request/Question

Advisory Opinion Request/Question: Whether an elected officeholder,
who is a member of a political committee, may accept transportation,
lodging, and meals, or reimbursement of expenses for the same, dur-
ing a regular legislative session from the committee for attending and
performing official actions at the committee's meetings. (AOR-630)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

Issued in Austin, Texas, on September 17, 2019.

TRD-201903346

lan Steusloff

General Counsel

Texas Ethics Commission
Filed: September 17, 2019

¢ ¢ ¢

Advisory Opinion Request/Question

Whether section 572.069 of the Government Code would prohibit a
former employee of a state agency from accepting employment from
a person whose bid proposal the employee reviewed when the person
was not eligible to enter into a contract with the agency. (AOR-631)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

Issued in Austin, Texas, on September 17, 2019.

TRD-201903347

lan Steusloff

General Counsel

Texas Ethics Commission
Filed: September 17, 2019

¢ ¢ ¢
Advisory Opinion Request - Self Proposed

Whether an expenditure made through a periodic bill for the placement
of Internet political advertising, the amount of which is based on the
number of views or clicks the Internet advertising receives during the
billing period, is the equivalent, for reporting purposes, of a periodic
electricity bill where the total cost is not known until the end of the
billing cycle. (SP-17)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

TEXAS ETHICS COMMISSION September 27, 2019 44 TexReg 5457



Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800.

TRD-201903344

lan Steusloff

General Counsel

Texas Ethics Commission

Filed: September 17, 2019

44 TexReg 5458 September 27, 2019 Texas Register



EMERGENCY.

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
l l LE S rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency
finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034).

TITLE 22. EXAMINING BOARDS

PART 8. TEXAS APPRAISER
LICENSING AND CERTIFICATION
BOARD

CHAPTER 153. RULES RELATING TO
PROVISIONS OF THE TEXAS APPRAISER
LICENSING AND CERTIFICATION ACT

22 TAC §153.19

The Texas Appraiser Licensing and Certification Board (TALCB)
adopts on an emergency basis amendments to 22 TAC §153.19,
Licensing for Persons with Criminal History and Moral Character
Determination, in Chapter 153, Rules Relating to Provisions of
the Texas Appraiser Licensing and Certification Act.

The amendments are adopted on an emergency basis to imple-
ment statutory changes enacted by the 86th Legislature in HB
1342, which takes effect on September 1, 2019, and SB 1217,
which took effect on June 14, 2019.

The amendments are adopted on an emergency basis under
Texas Occupations Code §1103.151, which authorizes TALCB
to adopt rules related to certificates and licenses, and changes
enacted by the 86th Legislature in HB 1342 and SB 1217.

The statute affected by these amendments is Chapter 1103,
Texas Occupations Code. No other statute, code, or article is
affected by the proposed amendments.

§153.19. Licensing for Persons with Criminal History and Fitness
[Moral Charaeter] Determination.

(a) No currently incarcerated individual is eligible to obtain or
renew a license. A person's license will be revoked upon the person's
incarceration [imprisonment]| following a felony conviction, felony
probation revocation, revocation of parole, or revocation of mandatory
suspension.

(b) The Board may suspend or revoke an existing valid license,
disqualify an individual from receiving a license, deny to a person the
opportunity to be examined for a license or deny any application for a
license, if the person has been convicted of a felony, had their felony
probation revoked, had their parole revoked, or had their mandatory su-
pervision revoked. Any such action may be taken [shall be made] after
consideration of the required factors [detailed] in Chapter 53, [Texas]
Occupations Code, [§53-022] and [subsection (&) of] this section.

(c) A license holder must conduct himself or herself with hon-
esty, integrity, and trustworthiness. After considering the required fac-
tors in Chapter 53, Occupations Code, [Fhus;] the Board determines
that a conviction or deferred adjudication deemed a conviction under
Chapter 53, Occupations Code, of [has considered the factors in Texas
Oececupations Code §53.022 and deems] the following crimes to be di-

rectly related to the duties and responsibilities of a certified general or
certified residential [eceupation of| appraiser, a licensed appraiser or
appraiser trainee:

(1) offenses involving fraud or misrepresentation;

(2) offenses against real or personal property belonging to
another[; if committed knoewingly or intentionally|;

(3) offenses against public administration, including tam-
pering with a government record, witness tampering, perjury, bribery,
and corruption;

(4) offenses involving the sale or other disposition of real
or personal property belonging to another without authorization of law;
and

(5) [6)] offenses of attempting or conspiring to commit
any of the foregoing offenses.

(d) When determining whether a conviction of a criminal of-
fense not listed in subsection (a) of this section directly relates to the
duties and responsibilities of a licensed occupation regulated by the
Board, the Board considers:

(1) the nature and seriousness of the crime;

(2) the relationship of the crime to the purposes for requir-
ing a license to engage in the occupation;

(3) the extent to which a license might offer an opportunity
to engage in further criminal activity of the same type as that in which
the person previously had been involved;

(4) the relationship of the crime to the ability or capacity
required to perform the duties and discharge the responsibilities of the
licensed occupation; and

(5) any correlation between the elements of the crime and
the duties and responsibilities of the licensed occupation.

(e) [€]When [1n] determining the present fitness of an appli-
cant or license holder who has been convicted of a crime, the Board
also considers [will eensider the folloewing evidenee]:

(1) the extent and nature of the person's past criminal ac-
tivity;

(2) the person's age at the time the crime was committed
[ef the commission of the erime];

(3) the amount of time that has elapsed since the person's
last criminal activity;

(4) the person's conduct and work activity before and after
[prier to and fellewing] the criminal activity;

(5) evidence of the person's compliance with any condi-
tions of community supervision, parole, or mandatory supervision;
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(6) [€5)] evidence of the person's rehabilitation or rehabili-
tative effort while incarcerated or following release; and

(7) [€6)] other evidence of the applicant's or license holder's
present fitness including letters of recommendation. [frem:]

HA) presecution; law enforeement; and eorrectional of-
ficers who proseecuted; arrested; or had custodial responsibility;}
[(B) the sheriff and chief of police in the community
here the appli or li hold ides: and]
[(C) any other person in contact with the applicant or
license holder.]|
[(e) Tt shall be the responsibility of the applicant or license
hoelder to the extent pessible to secure and provide the Board the ree-
autherities; as well as evidenee; in the form required by the Board; re-
lating to whether the applicant has maintained a record of steady em-
ployment; has supperted his or her dependents and otherwise main-
tained a record of good conduet; and is current on the payment of all
have been ordered in all criminal cases in which the person has been
convicted.]
(f) To the extent possible, it is the applicant's or license holder's
responsibility to obtain and provide the recommendations described in
subsection (e)(7) of this section.

(g) When determining a person's fitness to perform the duties
and discharge the responsibilities of a licensed occupation regulated by

the Board, the Board does not consider an arrest that did not result in
a conviction or placement on deferred adjudication community super-
vision.

(h) [O]Fitness [Meoral Charaeter] Determination. Before ap-
plying for a license, a person may request the Board to determine if the
prospective applicant's fitness [meoral charaeter] satisfies the Board's re-
quirements for licensing by submitting the request form approved by
the Board and paying the required fee. Upon receiving such a request,
the Board may request additional supporting materials. Requests will
be processed under the same standards as applications for a license.

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal
authority to adopt.

Filed with the Office of the Secretary of State on September 9,
2019.

TRD-201903186

Kristen Worman

General Counsel

Texas Appraiser Licensing and Certification Board
Effective date: September 9, 2019

Expiration date: January 6, 2020

For further information, please call: (512) 936-3652

¢ ¢ ¢
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 4. AGRICULTURE

PART 2. TEXAS ANIMAL HEALTH
COMMISSION

CHAPTER 44. BOVINE VIRAL DIARRHEA
4 TAC §44.1, §44.2

The Texas Animal Health Commission (TAHC) proposes new
§44.1 and §44.2 within new Chapter 44. The purpose of new
Chapter 44 is to establish a Bovine Viral Diarrhea Virus (BVDV)
program.

BACKGROUND:

Bovine viral diarrhea (BVD) is an economically impactful disease
of cattle with a worldwide prevalence that is endemic in most
states. BVD is caused by the Bovine viral diarrhea virus, a Pes-
tivirus. The major reservoir responsible for disease spread geo-
graphically is the persistent infection syndrome (BVDV-PI) seen
in calves. BVDV can result in impacts to the stocker and feed-
lot operations by causing immunosuppression and contributing
to Bovine Respiratory Disease Complex, or "Shipping Fever."
This can lead to reduced feed conversion and weight gain, and
increases in days on feed, morbidity, treatment cost, and mortal-
ity. In regards to cow/calf operations, all of these impacts may
occur plus decreased conception rates, abortions, weak calves,
and congenital defects.

The dam can be transiently infected during pregnancy and her
calf become infected during development in the womb. If this
infection occurs between days 40 and 120 of the pregnancy, the
calf's immune system may not recognize the BVD Virus as for-
eign, and no natural immunity is produced in the calf. The calf
becomes persistently infected (PI), and produces large numbers
of the virus. The calf may display a normal appearance with
immunosuppression or may experience acute death, poor per-
formance, or mucosal disease.

Texas stakeholders have indicated interest in addressing the
disposition of known BVDV-PI animals. The TAHC convened
a group of stakeholders to discuss the negative implications of
the disease on the Texas cattle industry. Stakeholder groups
represented at the meeting included Texas Southwest Cattle
Raisers Association (TSCRA), Texas Cattle Feeder Association
(TCFA), Livestock Marketing Association (LMA), Independent
Cattlemen's Association (ICA), Texas Farm Bureau (TFB),
Texas Association of Dairymen (TAD), Texas A&M Agrilife,
USDA, and Texas A&M Veterinary Medical Diagnostic Labora-
tory (TVMDL).

The Commission may develop rules necessary to control signifi-
cant disease risks. BVDV adversely affects both health and pro-
ductivity. The losses due to transient infection are diarrhea, de-

creased milk production, reproductive disorders, increased oc-
currence of other diseases, and death. The losses from fetal
infection include abortions; congenital defects; weak and abnor-
mally small calves; unthrifty, persistently infected (PI) animals;
and death among Pl animals. To provide Texas cattle some miti-
gation from the risk of exposure to Pl cattle, Chapter 44, entitled
"Bovine Viral Diarrhea Program" is being added.

HOW THE SECTIONS WILL FUNCTION:

Section 44.1 is for definitions used in this chapter and contains
the following definitions: (1) Bovine Viral Diarrhea (BVD); (2)
Bovine Viral Diarrhea Virus Persistently Infected (BVDV-PI) cat-
tle; (3) BVDV Retest; (4) Cattle; (5) Commission.

Section 44.2 contains the primary element of a BVDV Program.
Subsection (a) provides that BVDV-PI cattle are restricted from
sale unless a potential buyer is notified on or before the time of
sale that the cattle are persistently infected.

Subsection (b) provides that cattle that originally test positive
but later are determined by confirmatory test to be transiently
infected, only, are not subject to the disclosure requirements of
this rule.

Subsection (c) provides that the Commission will establish a
BVDV program review working group with the interested stake-
holders that will meet on an annual basis to determine the need
for enhanced rules or continuation of current rules.

FISCAL NOTE

Mrs. Larissa Schmidt, Chief of Staff, Texas Animal Health Com-
mission, has determined for the first five-year period the rules are
in effect, there will be no significant additional fiscal implications
for state or local government because of enforcing or adminis-
tering the rules.

REGULATORY ANALYSIS

Public Benefit: Ms. Schmidt has also determined that for each
year of the first five years the rules are in effect, the public benefit
anticipated because of enforcing the rules will allow the agency
to more effectively address the risk from cattle that have tested
positive for BVDV and reduce the risk of exposure to other cattle
in the state.

Local Employment Impact Statement: In accordance with Texas
Government Code §2001.022, the Commission has determined
that the proposed rules will not impact local economies and,
therefore, did not file a request for a local employment impact
statement with the Texas Workforce Commission.

Major Environmental Rule: The Commission has determined
that Government Code, §2001.0225 (Regulatory Analysis of Ma-
jor Environmental Rules), does not apply to the proposed rule
because the specific intent of these rules is not primarily to pro-
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tect the environment or reduce risks to human health from envi-
ronmental exposure, and therefore, is not a major environmental
rule.

Takings Assessment: The Commission has determined that the
proposed governmental action will not affect private real prop-
erty. The proposed amendments are an activity related to the
handling of animals, including requirements for testing, move-
ment, inspection, identification, reporting of disease, and treat-
ment, in accordance with Title 4 TAC, §59.7, and are, there-
fore, compliant with the Private Real Property Preservation Act
in Government Code, Chapter 2007.

Economic Impact Statement: The Commission has determined
that the animal agricultural industries meet the statutory defini-
tion of a small or microbusiness (Government Code, Chapter
2006), and that the proposed rule would affect rural communities
(as defined by Government Code, Chapter 2006); however, the
Commission also has determined that the rule as proposed will
not result in adverse economic impacts to small and microbusi-
nesses or rural communities because the rule applies to all cattle
that test positive for the disease, and the reporting requirements
are intended to prevent exposure to other cattle in the state. As a
result, application of the rule will help prevent adverse economic
impacts.

Regulatory Flexibility Analysis: The proposed rule does not have
an adverse impact on affected small businesses and/or rural
communities located in Texas because the rule allows the Com-
mission to identify animals that have been disclosed as being
positive for a disease that negatively impacts the Texas cattle
industry and to quickly and efficiently retest and possibly track
positive animals thereby protecting other similarly situated cat-
tle from consequential disease exposure. Because no adverse
impact will occur, a regulatory flexibility analysis is not required.

Government Growth Impact Statement: In compliance with the
requirements of Government Code, §2001.0221, the Commis-
sion has prepared the following Government Growth Impact
Statement (GGIS). Except as provided below, the rule:

(1) will create a government program;

(2) will not create new employee positions or eliminate existing
employee positions;

(3) will not require an increase or decrease in future legislative
appropriations to the agency;

(4) will not require an increase or decrease in fees paid to the
agency;

(5) will create a new regulation in that it adds a disclosure re-
quirement for sellers of certain infected cattle.

(6) will not expand, limit, or repeal an existing regulation;

(7) may increase the number of individuals subject to regulation;
and

(8) will not adversely affect this state's economy.

Cost to Regulated Persons (Cost-in/Cost-out): The commission
has determined that the rule as proposed follows the legislative
requirement that the commission shall protect all cattle within
the state from diseases that pose a negative disease risk to the
Texas cattle industry. It does not impose a direct cost on regu-
lated persons, including a state agency, a special district, or a
local government, within the state. Therefore, it is not necessary
to repeal or amend any other existing rule.

REQUEST FOR COMMENT

Comments regarding the proposed amendments may be sub-
mitted to Amanda Bernhard, Texas Animal Health Commission,
2105 Kramer Lane, Austin, Texas 78758, by fax at (512) 719-
0719 or by e-mail at comments@tahc.texas.gov. Comments
must be received no later than thirty (30) days from the date of
publication of this proposal.

STATUTORY AUTHORITY

The amendments are proposed under the following statutory au-
thority as found in Chapter 161 of the Texas Agriculture Code.
The Commission is vested by statute, §161.041(a), with the re-
quirement to protect all livestock, domestic animals, and domes-
tic fowl from disease. The Commission is authorized, through
§161.041(b), to act to eradicate or control any disease or agent
of transmission for any disease that affects livestock.

Pursuant to §161.046, entitled "Rules" "{t}he commission may
adopt rules as necessary for the administration and enforcement
of this chapter."

Pursuant to §161.112, entitled "Rules" the commission shall
adopt rules relating to the movement of livestock, exotic live-
stock, and exotic fowl from livestock markets and shall require
tests, immunization, and dipping of those livestock as necessary
to protect against the spread of communicable diseases.

The proposed rules do not affect other sections or codes.
§$44.1.

The following words and terms, when used in this chapter, shall have
the defined meanings, unless the context clearly indicates otherwise:

(1) Bovine Viral Diarrhea (BVD) - Bovine viral diarrhea is
a viral disease of cattle that is caused by the bovine viral diarrhea virus

(BVDV).

(2) BVDV Persistently Infected (BVDV-PI) Cattle--Any
cattle with positive results on a BVDV antigen detection test (e.g.,
ELISA [enzyme-linked immunosorbent assay], PCR [polymerase
chain reaction], or BVDV immunohistochemistry (IHC) that either are
not retested, or that have a positive result on a BVDV retest.

(3) BVDV Retest--A subsequent test for BVDV using an
antigen detection test (e.g., ELISA [enzyme-linked immunosorbent as-
say], PCR [polymerase chain reaction], or BVDV immunohistochem-

istry (IHC).
(4) Cattle--All dairy and beef animals (genus Bos).

Definitions.

(5) Commission--The Texas Animal Health Commission.

$44.2.  General Requirements.

(a) The seller of BVDV Persistently Infected Cattle must dis-
close this status in writing to the buyer prior to or at the time of sale.

(b) Cattle that initially test positive to a BVDV antigen detec-
tion test may be administered a BVDV retest. If the retest results are
negative, the cattle are considered to have been transiently infected (not
persistently infected) and are not covered under this rule.

(¢c) The Commission shall establish a BVDV Program Review
Working Group consisting of members from the cattle industry, veteri-
nary profession, veterinary diagnostic laboratory, veterinary college,
extension service and agency representatives. The working group shall
annually review the BVDV control program and make recommenda-
tions to the Commission on amendments to program components or
operation, and on whether or not the program should be continued.
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 16,
2019.

TRD-201903317

Larissa Schmidt

Chief of Staff

Texas Animal Health Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 719-0700

¢ L4 ¢
TITLE 13. CULTURAL RESOURCES

PART 3. TEXAS COMMISSION ON
THE ARTS
CHAPTER 31. AGENCY PROCEDURES

13 TAC §§31.1, 31.3 - 31.5, 31.8

The Texas Commission on the Arts (Commission) proposes the
repeal of 13 Texas Administrative Code (TAC) §§31.1, 31.3 -
31.5 and 31.8.

Background and Purpose

Section 31.1, because it merely restates the statutory language
of Texas Government Code §444.021, rather than implement,
interpret the law or describe the procedural requirements of a
state agency, 13 TAC §31.1, which directs the Commission to
carry out its legal duties, is redundant and unnecessary.

Section 31.3, concerns the meetings of the Commission and ad-
dresses matters such as the frequency of meetings, emergency
meetings, location of meetings, what constitutes a quorum, and
the fact that no proxies are permitted at meetings.

Chapter 2001 of the Administrative Procedure Act (APA) ex-
cludes from its definition of a "rule" a statement regarding only
the internal management or organization of a state agency and
not affecting private rights or procedures. Government Code
§2001.003(6). Because subsections (a), (b), (c), (e), and (f) con-
cern the internal management of the agency and do not affect the
interests of the public at large, they do not meet the APA's def-
inition of a rule. Combs v. Entertainment Publ'ns, 292 S.\W.3d
712, 721 (Tex. App. - Austin 2009, no pet.).

Section 31.4, the rule establishes various committees of the
Commission. The Commission proposes the repeal of this rule
because this rule is no longer necessary. When the Commission
was comprised of 17 members, it was more efficient to work
in committees. Because the Commission is now comprised of
nine members, it is more cost effective and efficient to act as a
committee of a whole at each board meeting.

Section 31.5, concerns guidelines and policies for Commission
staff.

Chapter 2001 of the Administrative Procedure Act (APA) defines
a "rule" as a "state agency statement of general applicability
that: (i) implements, interprets, or prescribes law or policy; or
(i) describes the procedure or practice requirements of a state
agency." Because this rule concerns the internal management

of the agency and does not affect the interests of the public at
large, it does not meet the APA's definition of a rule. Combs v.
Entertainment Publ'ns, 292 S.W.3d 712, 721 (Tex. App.- Austin
2009, no pet.).

Section 31.8, concerns travel guidelines for staff and Commis-
sion members.

Chapter 2001 of the Administrative Procedure Act (APA) defines
a "rule" as a "state agency statement of general applicability
that: (i) implements, interprets, or prescribes law or policy; or
(i) describes the procedure or practice requirements of a state
agency." Because this rule concerns the internal management
of the agency and does not affect the interests of the public at
large, it does not meet the APA's definition of a rule. Combs v.
Entertainment Publ'ns, 292 S.W.3d 712, 721 (Tex. App.- Austin
2009, no pet.).

Fiscal Impact on State and Local Government

Gary Gibbs, Ph.D., the Executive Director for the Commission,
has determined for the first five-year period the rules are re-
pealed, there will be no fiscal implications for the state or local
governments as a result of the proposal.

Because there is no effect on local economies for the first five
years that the proposed repeals are in effect, no local employ-
ment impact statement is required by Texas Government Code
§2001.022.

Public Benefits / Costs to Regulated Persons

The Executive Director has determined that for each of the first
five years the rules are repealed, the public benefit is that the
Commission's rules will conform to the Administrative Procedure
Act requirements.

There are no costs to individuals because the Commission does
not regulate people.

One-for-one Rule Analysis

Because the Commission does not regulate individuals, the pro-
posal does not impose a cost on a person. The proposed re-
peals do not impose a cost on another state agency or a special
district; therefore it is not subject to Texas Government Code
§2001.0045.

Government Growth Impact Statement

For each of the first five years the repeals are in effect, the
agency has determined that it does not: (1) create or eliminate a
government program; (2) require the creation of new employee
positions or the elimination of existing employee positions; (3)
increase or decrease the future legislative appropriations to the
agency; (4) require an increase or decrease in fees paid to the
agency; (5) create a new regulation; (6) expand or repeal an ex-
isting regulation; and (7) does not negatively affect the state's
economy.

Because the Commission does not regulate individuals, it is not
necessary to perform an analysis to determine the number of
individuals subject to the proposal.

Local Employment and Impact Statement

The Executive Director has determined that no local economies
are substantially affected by the proposal and, as such, the Com-
mission is exempted from preparing a local employment impact
statement, pursuant to Government Code §2001.022.
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Fiscal Impact on Small and Micro-businesses and Rural Com-
munities

The Executive Director has determined that the proposal will not
have an adverse impact on small or micro-businesses, or rural
communities because there are no substantial anticipated costs
to people. As a result, the Commission asserts that the prepara-
tion of an economic impact statement and a regulatory flexibility
analysis, as provided by Government Code §2006.002, is not
required.

Takings Impact Assessment

The Commission has determined that there are no private real
property interests affected by the proposal; thus, the Commis-
sion asserts that preparation of a takings impact assessment,
as provided by Government Code §2007.043, is not required

Environmental Rule Analysis

The Commission has determined that this proposal is not
brought with the specific intent to protect the environment or
reduce risks to human health from environmental exposure. It
is not a "major environmental rule," as defined by Government
Code §2001.0225. As a result, the Commission asserts that the
preparation of an environmental impact analysis, as provided
by Government Code §2001.0225, is not required.

Request for Public Comments

Written comments regarding the proposed repeals may be sub-
mitted by mail to Texas Commission on the Arts at P.O. Box
13406 Austin, Texas 78711-3406, by fax to (512) 475-2699, or
by email to ggibbs@arts.texas.gov. All comments must be re-
ceived within 30 days of publication of this proposal.

Statutory Authority

This proposal is made pursuant to Texas Government Code
§444.009, the Commission's general rulemaking authority.

No other statutes, articles, or codes are affected by this section.

$§31.1.  Purpose.
$31.3.  Meetings.
$31.4.  Committees.
$31.5.  Staff.

$31.8.  Travel.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903275

Gary Gibbs

Executive Director

Texas Commission on the Arts

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 936-6561

¢ ¢ ¢
13 TAC §31.2

The Texas Commission on the Arts (Commission) proposes
amendments to 13 Texas Administrative Code (TAC) §31.2.

Background and Purpose

This rule concerns the conduct of meetings when the Commis-
sion's Chair is absent.

Section-by-section Summary

This rule concerns the conduct of meetings when the Commis-
sion's Chair is absent.

Section-by-section Summary

Subsection (a) is amended to eliminate officer positions that the
Commission deems unnecessary to the conduct of its meetings.
This section maintains the Vice-Chair position and makes a mi-
nor grammatical change by capitalizing and hyphenating the title
Vice-Chair.

Chapter 2001 of the Administrative Procedure Act (APA) de-
fines a "rule" as a "state agency statement of general applica-
bility that: (i) implements, interprets, or prescribes law or pol-
icy; or (ii) describes the procedure or practice requirements of a
state agency." Subsection (b) and (j) are struck because they do
not meet the definition of a rule as they simply restate Govern-
ment Code §444.005. Subsection (c) is struck because it only
restates Government Code §444.003(a). In addition, because
they merely restate the law, they are redundant and unneces-
sary.

Subsection (d) is amended to state that only the Vice-Chair is
elected.

Subsection (e) is amended to state that only the Vice-Chair is
elected annually.

Subsection (f) is amended to explain how only the Vice-chair is
replaced if he or she resigns.

Subsection (g) strikes the language that states that the Chair
presides at all meetings because it not a rule as defined under
the APA. This subsection is already set out in Government Code
§444.005. This subsection is amended to make a minor gram-
matical change by capitalizing and hyphenating Vice-Chair.

The subsections are re-lettered in alphabetical order.

A new subsection (f) is added to address the situation when both
the Chair and Vice-Chair are absent. In this event, the quorum of
the Commission members at the meeting elect an acting Chair.

Fiscal Impact on State and Local Government

Gary Gibbs, Ph.D., the Executive Director for the Commission,
has determined for the first five-year period the amendments are
in effect, there will be no fiscal implications for the state or local
governments, as a result of the proposed amendments

Because there is no effect on local economies for the first five
years that the proposed amendments are in effect, no local em-
ployment impact statement is required by Texas Government
Code §2001.022.

Public Benefits / Costs to Regulated Persons

The Executive Director has determined that for each of the first
five years the amendments are in effect, this rule will eliminate
redundancies and better clarify the process to address the ab-
sence of the Chair at commission meetings.

There are no costs to individuals because the Commission does
not regulate people.

One-for-one Rule Analysis

44 TexReg 5464 September 27, 2019 Texas Register


mailto:ggibbs@arts.texas.gov

Because the Commission does not regulate individuals, the pro-
posed amendments does not impose a cost on a person. The
amendments do not impose a cost on another state agency or a
special district; therefore Texas Government Code §2001.0045
does not apply.

Government Growth Impact Statement

For each of the first five years the amendments are in effect,
the agency has determined that the proposed amendments do
not: (1) create or eliminate a government program; (2) require
the creation of new employee positions or the elimination of ex-
isting employee positions; (3) increase or decrease the future
legislative appropriations to the agency; (4) require an increase
or decrease in fees paid to the agency; (5) create a new regu-
lation; (6) expand or repeal an existing regulation; and (7) does
not negatively affect the state's economy.

Because the Commission does not regulate individuals, it is not
necessary to perform an analysis to determine the number of
individuals subject to the proposed amendments.

Local Employment and Impact Statement

Executive Director has determined that no local economies are
substantially affected by the rules and, as such, the Commission
is exempted from preparing a local employment impact state-
ment, pursuant to Government Code §2001.022.

Fiscal Impact on Small and Micro-businesses and Rural Com-
munities

The Executive Director has determined that the proposed
amendments will not have an adverse impact on small or
micro-businesses, or rural communities because there are
no substantial anticipated costs to people. As a result, the
Commission asserts that the preparation of an economic impact
statement and a regulatory flexibility analysis, as provided by
Government Code §2006.002, is not required.

Takings Impact Assessment

The Commission has determined that there are no private real
property interests affected by the rules; thus, the Commission
asserts that preparation of a takings impact assessment, as pro-
vided by Government Code §2007.043, is not required.

Environmental Rule Analysis

The Commission has determined that this proposal is not
brought with the specific intent to protect the environment or
reduce risks to human health from environmental exposure. It
is not a "major environmental rule," as defined by Government
Code §2001.0225. As a result, the Commission asserts that the
preparation of an environmental impact analysis, as provided
by Government Code §2001.0225, is not required.

Request for Public Comments

Written comments regarding the proposed amendments may be
submitted by mail to Texas Commission on the Arts at P.O. Box
13406 Austin, Texas 78711-3406, by fax to (512) 475-2699, or by
email to ggibbs@arts.texas.gov. All comments must be received
within 30 days of publication of this proposal.

Statutory Authority

This proposal is made pursuant to Texas Government Code
§444.009, the Commission's general rulemaking authority.

No other statutes, articles, or codes are affected by this section.
$§31.2.  Officers.

(a) The officers of the Commission shall be the Chair and Vice-
Chair.

f(a) The officers of the Commission shall be a chair; (the im-
mediate past Chair if still a member of the Commission); a vice chair;
a seeretary; a treasurer; and a parliamentarian. These officers shall per-
form the functions preseribed by law or assigned them by the Com-
mission from time to time and shall perform all funetions eustomarily
performed by such officer]

[(c) Two members of the Commission shall be residents of a
county with a population of less than 56,000}

(b) [€d)] The Vice-Chair [AHl effieers] shall be elected from the
membership of the Commission for a one-year term.

(c) [€e)] The election of the Vice-Chair [Eleetion of officers]
shall be held annually at the first meeting of the fiscal year. The Vice-
Chair [ Newly elected officers] will assume [their] his or her position
[pesitions] immediately.

(d) [O] Should the Vice-Chair [an efficer] resign, the
Commission [Chair] will elect [appeint] a successor.

(e) [€®)] [The Chair shall preside at all meetings of the Com-
misston: | If the Chair is unavailable, the Vice-Chair [viee €hair] shall
act in the Chair's stead.

(f) If the Chair and Vice-Chair are unavailable at a meeting,
the Commission members will elect, from the quorum of Commission
members at the meeting, a temporary chairperson to preside at that
meeting.

(g) [@] No member shall hold more than one office at a time.

(h) [(#)]No member shall serve more than two consecutive full
terms in any one office.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903270

Gary Gibbs

Executive Director

Texas Commission on the Arts

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 936-6561

¢ ¢ ¢
13 TAC §31.10

The Texas Commission on the Arts (Commission) proposes
amendments to 13 Texas Administrative Code (TAC) §31.10.

Background and Purpose

This rule concerns the Commission's grant application forms and
instructions, by reference to its "Guide to Programs and Ser-
vices."

This rule is amended to update the date of the last edition of the
guidelines. This proposal also adds the website address for the
grant applications.

PROPOSED RULES September 27, 2019 44 TexReg 5465


mailto:ggibbs@arts.texas.gov

Fiscal Impact on State and Local Government

Gary Gibbs, Ph.D., the Executive Director for the Commission,
has determined for the first five-year period the amendments are
in effect, there will be no fiscal implications for the state or local
governments, as a result of the proposed amendments

Because there is no effect on local economies for the first five
years that the proposed amendments are in effect, no local em-
ployment impact statement is required by Texas Government
Code §2001.022.

Public Benefits / Costs to Regulated Persons

The Executive Director has determined that for each of the first
five years the amendments are in effect, this rule will reference
the most recent edition of the guidelines and provide the website
to obtain the Commission's grant application forms, providing the
accurate edition and an alternative means for applicants to find
the required forms and instructions.

There are no costs to individuals because the Commission does
not regulate people.

One-for-one Rule Analysis

Because the Commission does not regulate individuals, the pro-
posed amendments do not impose a cost on a person. The
amendments do not impose a cost on another state agency or a
special district; therefore Texas Government Code §2001.0045
does not apply.

Government Growth Impact Statement

For each of the first five years the amendments are in effect, the
agency has determined that the proposed amendments do not:
(1) create or eliminate a government program; (2) require the
creation of new employee positions or the elimination of existing
employee positions; (3) increase or decrease the future legisla-
tive appropriations to the agency; (4) require an increase or de-
crease in fees paid to the agency; (5) create a new regulation;
(6) expand or repeal an existing regulation; and (7) negatively
affect the state'seconomy.

Because the Commission does not regulate individuals, it is not
necessary to perform an analysis to determine the number of
individuals subject to the proposed amendments.

Local Employment and Impact Statement

The Executive Director has determined that no local economies
are substantially affected by the rules and, as such, the Com-
mission is exempted from preparing a local employment impact
statement, pursuant to Government Code §2001.022.

Fiscal Impact on Small and Micro-businesses and Rural Com-
munities

The Executive Director has determined that the proposed
amendments will not have an adverse impact on small or
micro-businesses, or rural communities because there are
no substantial anticipated costs to people. As a result, the
Commission asserts that the preparation of an economic impact
statement and a regulatory flexibility analysis, as provided by
Government Code §2006.002, is not required.

Takings Impact Assessment

The Commission has determined that there are no private real
property interests affected by the rules; thus, the Commission
asserts that preparation of a takings impact assessment, as pro-
vided by Government Code §2007.043, is not required.

Environmental Rule Analysis

The Commission has determined that this proposal is not
brought with the specific intent to protect the environment or
reduce risks to human health from environmental exposure. It
is not a "major environmental rule," as defined by Government
Code §2001.0225. As a result, the Commission asserts that the
preparation of an environmental impact analysis, as provided
by Government Code§2001.0225, is not required.

Request for Public Comments

Written comments regarding the proposed amendments may be
submitted by mail to Texas Commission on the Arts at P.O. Box
13406 Austin, Texas 78711-3406, by fax to (512) 475-2699, or by
email to ggibbs@arts.texas.gov. All comments must be received
within 30 days of publication of this proposal.

Statutory Authority

This proposal is made pursuant to Government Code §444.009,
the Commission's general rulemaking authority, and Gov-
ernment Code§444.024, the Commission's authority to issue
grants.

No other statutes, articles, or codes are affected by this section.

$§31.10. Grant Application Form.

The Commission adopts by reference application forms and instruc-
tions for the Grant Application Form as outlined in A Guide to Pro-
grams and Services as amended [amended July 2009]. This document
is published by and available from the Texas Commission on the Arts,
P.O. Box 13406, Austin, Texas 78711 and at www.arts.texas.gov.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 17,
2019.

TRD-201903342

Gary Gibbs

Executive Director

Texas Commission on the Arts

Earliest possible date of adoption: October 27, 2019

For further information, please call: (512) 936-6561

¢ L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 8. TEXAS RACING
COMMISSION

CHAPTER 303. GENERAL PROVISIONS
SUBCHAPTER G. HORSE INDUSTRY
ESCROW ACCOUNT

The Texas Racing Commission ("the Commission") proposes
new 16 TAC §§303.301, Definitions; 303.302, General Pro-
visions; 16 TAC §303.311, Allocations to Horse Racetrack
Associations; 16 TAC §303.312, Limitation on Use of Funds
by Racetrack Associations; 16 TAC §303.321, Allocations to
Breed Registries; 16 TAC §303.322, Limitations on Use of
Funds by Breed Registries; 16 TAC §303.323, Modifications
to Approved Events; 16 TAC §303.324, Recordkeeping and
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Audits; 16 TAC §303.325, Quarterly Reports; and the repeal of
16 TAC §321.509, Escrowed Purse Account. The proposed new
sections make up Subchapter G, relating to the horse industry
escrow account created by House Bill 2463 (86th Legislature,
Regular Session, 2019). Section 303.301 defines certain terms
relating to the account, and §303.302 establishes general pro-
visions relating to both the portion of the funds to be allocated
to horse racetrack associations for purses and the portion to be
allocated to breed registries for events that further the horse
industry. Section 303.311 contains provisions currently in 16
TAC §321.509, Escrowed Purse Account (being proposed for
repeal elsewhere in this issue) regarding allocations to horse
racetrack associations for purses, and §303.312 restates the
limitation in H.B. 2463 that funds allocated to racetrack asso-
ciations from the horse industry escrow account may only be
used for purses. Section 303.321 establishes the requirements
for a breed registry's request for allocation of funds from the ac-
count, the criteria for the Commission to approve and prioritize
requests, and allows the executive director to act on behalf of
the Commission to approve requests prior to January 1, 2020.
Section 303.322 establishes limitations on the use of funds by
breed registries, including types of expenses that cannot be
paid with funds from the account. Section 303.323 contains
requirements for requests for approval of changes to previously
approved events, including which changes can be approved by
the executive director and which changes must be approved by
the Commission. Section 303.324 requires breed registries to
maintain records of expenses paid with funds from the account,
allows the Commission and other agencies to conduct audits,
and requires breed registries to include the funds received
from the account in the audits they are required to submit to
the Commission each year. Finally, §303.325 requires breed
registries receiving funds from the account to submit quarterly
reports to the Commission regarding use of the funds.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the new sections are in effect, there will be no
fiscal implications for local or state government as a result of
enforcing the new sections. Enforcing or administering the new
sections does not have foreseeable implications relating to cost
or revenues of the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the new sections are in effect, the anticipated public ben-
efit will be the economic benefits of strengthened horse racing
and horse industries resulting from the implementation of H.B.
2463. There is no probable economic cost to persons required
to comply with the sections. Persons (breed registries) choos-
ing to apply for and receive funds from the account may experi-
ence some economic costs associated with complying with the
requirements, but those costs are expected to be offset by addi-
tional membership fees and other income due to growth of the
industry resulting from the stimulus effect of the funds.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed new sections will
not adversely affect the local economy, so the agency is not re-
quired to prepare a local employment impact statement under
Government Code §2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed new sec-
tions are in effect, the government growth impact is as follows:
the new sections do not create or eliminate a government pro-
gram; the new sections do not create any new employee posi-
tions or eliminate any existing employee positions; implementa-
tion of the new sections does not require an increase or decrease
in future legislative appropriations to the agency; the new sec-
tions do not require an increase or decrease in fees paid to the
agency; the new sections create new regulations; the new sec-
tions do not expand existing regulations; the new sections do not
repeal existing regulations; the new sections do not increase or
decrease the number of individuals subject to the rule's applica-
bility; and the new sections are expected to have a significant
positive effect on this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed new sections will have no adverse economic effect
on small or micro-businesses, and therefore preparation of an
economic impact statement and a regulatory flexibility analysis
is not required.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed new sections.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed new sections. Because the agency has deter-
mined that the proposed new sections will have no adverse eco-
nomic effect on rural communities, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed new sections do
not constitute a "major environmental rule" as defined by Gov-
ernment Code, §2001.0225. Accordingly, an environmental im-
pact analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed new sections will not
affect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings
impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed new sections will not have an adverse effect on the
state's agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed new sections
may be submitted in writing within 30 days following publication
of this notice in the Texas Registerto Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

DIVISION 1. GENERAL PROVISIONS
16 TAC §303.301, §303.302
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STATUTORY AUTHORITY

The new sections are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules to
administer the Act, and §2028.201, which requires the Commis-
sion to adopt rules relating to Tex. Occ. Code Subchapter E,
Chapter 2028, which includes the new provisions creating the
horse industry escrow account.

No other statute, code, or article is affected by the proposed new
sections.

§303.301.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings:

(1) Account - the horse industry escrow account.

(2) Association - a horse racetrack association.

(3) Event - a planned occasion or activity, such as a com-
petition or other public gathering, including one planned and/or hosted
by an organization other than a state horse breed registry.

§303.302.  General Provisions.

(a) At least once each year, the Commission shall make an al-
location of funds from the horse industry escrow account in accordance
with §§2028.204-.205 of the Act.

(b) The Commission may make allocations of funds from the
account at different times to horse racetrack associations and to breed
registries, provided that not more than 70% of the amount deposited
into the account is allocated to racetrack associations each year.

(c) At least 30 days before a deadline for submitting requests
for allocation from the account, the executive director shall notify all
entities eligible to request funds from the account at that time.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903285

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ ¢ ¢

DIVISION 2. HORSE RACETRACK
ASSOCIATIONS
16 TAC §303.311, §303.312

The new sections are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules to
administer the Act, and §2028.201, which requires the Commis-
sion to adopt rules relating to Tex. Occ. Code Subchapter E,
Chapter 2028, which includes the new provisions creating the
horse industry escrow account.

No other statute, code, or article is affected by the proposed new
sections.

§303.311.  Allocations to Horse Racetrack Associations.

(a) When requesting allocation from the account for purses,
each association shall also recommend the percentages by which it will
divide its share of the horse industry escrow account funds among the
various breeds of horses.

(b) The Commission shall determine the amount of the alloca-
tion to each racetrack in accordance with the standards set forth in the
Act, §§2028.204-.205.

(c) The percentages by which an association will divide the
horse industry escrow account revenue among the various breeds of
horses is subject to the approval of the Commission. When requesting
Commission approval of the percentages, the association shall present
in writing studies, statistics, or other documentation to support its pro-
posed division of horse industry escrow account revenue. The Com-
mission may consider the following criteria when evaluating the asso-
ciation's studies, statistics, or other documentation submitted to support
its proposed division of horse industry escrow account revenue before
granting its approval:

(1) local public interest in each breed as demonstrated by,
but not limited to, the following factors:

(A) simulcast import handle by breed;
(B) live handle by breed; and

(C) live attendance.

(2) earnings generated by the association from each breed;

(3) racetrack race date request and opportunities given to
each breed;

(4) statewide need by breed; and

(5) national public interest in each breed as determined by
the live simulcast export handle of each Texas meet.

(d) If the Commission determines that the association's pro-
posed division of the horse industry escrow account revenue is incon-
sistent with the association's obligation to accord reasonable access to
races for all breeds of horses, the Commission may:

(1) require the association to submit additional information
supporting its recommendation for consideration at the next Commis-

sion meeting;
(2) reject the association's recommendation and require the

association to submit a new recommendation for consideration at the
next Commission meeting; or

(3) reject the association's recommendation and approve an
alternate division of the horse industry escrow account revenue as de-
termined by the Commission.

(e) Inlieu of the process outlined in subsections (c¢) and (d) of
this section, a signed agreement between the association and the orga-
nizations recognized by the Commission or in the Act as representa-
tives of horse owners, trainers, and/or breeders may be submitted to
the Commission for consideration and approval. For the Commission
to approve the agreement, the agreement must:

(1) delineate the percentages by which the horse industry
escrow account revenue received by the association will be divided
amongst the various breeds of horses; and

(2) be signed by all organizations recognized by the
Commission or in the Act as representatives of horse owners, trainers,
and/or breeders.

§303.312.  Limitation on Use of Funds by Racetrack Associations.
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Funds allocated to racetrack associations from the horse industry es-
crow account may only be used for purses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903286

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ ¢ ¢

DIVISION 3. BREED REGISTRIES
16 TAC §§303.321 - 303.325

The new sections are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules to
administer the Act, and §2028.201, which requires the Commis-
sion to adopt rules relating to Tex. Occ. Code Subchapter E,
Chapter 2028, which includes the new provisions creating the
horse industry escrow account.

No other statute, code, or article is affected by the proposed new
sections.

§303.321.  Allocations to Breed Registries.

(a) A breed registry is eligible to request funds from the horse
industry escrow account if it is listed in Section 2030.002(a) of the Act.

(b) When requesting an allocation from the horse industry es-
crow account, an eligible breed registry shall indicate the event(s) for
which it intends to use the funds and provide the following information
for each event:

(1) the date(s) or approximate date(s);

(2) adetailed description of the event;

(3) the dollar amount requested for the event;

(4) adetailed explanation of the budget for the event; and

(4) the state of Texas as a whole; and

(5) non-racing horse industry activities.

(e) Notwithstanding subsections (¢) and (d) of this section,
prior to January 1, 2020, the executive director may act on behalf of
the Commission to approve requests for allocation from the account.

§303.322.  Limitations on Use of Funds by Breed Registries.

(a) A breed registry may use horse industry escrow account
funds only for events that further the horse industry. The Commission
may require a breed registry to repay funds if the breed registry fails to
expend the funds in accordance with Section 2028.204 of the Act and
this section within twelve months of the date it receives the funds. The
following types of costs may not be paid from funds allocated from the
account:

(1) operating expenses, including the salaries of breed reg-
istry staff, interest and other financial costs related to borrowing and the
cost of financing, contributions to a contingency reserve or any similar
provision for unforeseen events, and audits or other accounting ser-
vices;

(2) the purchase of capital assets or capital improvements;

(3) donations or contributions made to any individual or
organization without express approval from the Commission for such
contribution or donation;

(4) costs of entertainment, amusements, social activities,
and incidental costs relating thereto, including tickets to shows or
sports events, meals, alcoholic beverages, lodging, rentals, transporta-
tion, tips, and gratuities;

(5) fines, penalties, or other costs resulting from violations
of or failure to comply with federal, state, or local laws and regulations;

(6) liability insurance coverage not specific to a particular
event or series of events for which the Commission has allocated funds
from the account;

(7) expenses related to litigation;

(8) professional association fees or dues for the breed reg-
istry or an individual;

(9) legislative expenses such as salaries and other expenses
associated with lobbying the state or federal legislature or similar local
governmental bodies, whether incurred for purposes of legislation or
executive direction; or

(5) the anticipated economic impact of the event on the
horse industry.

(c) The Commission may approve a request for allocation of

(10) fundraising.

(b) A breed registry may pay a cost out of funds awarded from
the horse industry escrow account if it satisfies subsection (a) of this

funds submitted by an eligible breed registry if, after considering the

section and is reasonable and adequately documented.

factors set forth in the Act, §2028.204(b), it finds that the request sat-
isfies the requirement that the funds be used for events to further the
horse industry. Requests may be approved in full or in part, at the dis-
cretion of the Commission.

(d) In the event that the total of funds requested by eligible

(1) A cost is reasonable if the cost does not exceed that
which would be incurred by a prudent individual or organization under
the circumstances prevailing at the time the decision was made to incur
the cost and it is necessary to achieve the purpose for which the funds
were sought.

breed registries exceed the funds expected to be available in the ac-
count, the Commission may approve requests on a pro rata basis, may
approve funding for certain events but not others, or a combination.
Priority shall be given to events that the Commission finds likely to
have the greatest economic impact in the following areas:

(1) the state's horse racing industry;

(2) live racing at the state's racetracks;

(3) the horse breeding industry;

(2) A costisadequately documented if the cost is supported
by Generally Accepted Accounting Principles, the breed registry's ac-
counting records, and documented in accordance with §303.325 of this
subchapter (relating to Quarterly Reports).

§303.323.  Modifications to Approved Events.

(a) A breed registry seeking to make a modification to the date,
description, or budget for an event for which funds have been allocated
from the horse industry escrow account shall submit a request to:
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(1) the executive director for changes to one or more of the
following:

(A) the date, if the proposed new date is within six
months of the original date;

(B) the description, if the change does not materially
change the nature or scope of the event; or

(C) the budget, if the proposed new budget is within ten
percent of the original budget for the event; or

(2) the Commission, for all other changes.

(b) The request must explain the proposed change, the reason
for the change, and the anticipated economic impact of the event as
modified on the horse industry.

(c) The executive director may approve or deny a change re-
quested under subsection (a)(1) of this section or may forward the re-
quest to the Commission for consideration.

$§303.324.  Recordkeeping and Audits.

(a) Subject to audit by the Commission or auditors or investi-
gators working on behalf of the Commission, including the State Audi-
tor and/or the Comptroller of Public Accounts for the State of Texas, a
breed registry receiving funds from the horse industry escrow account
shall maintain all records of expenses paid out of funds from the ac-
count for a minimum of five years following the event. Records may
be maintained in electronic or paper format.

(b) The Commission may request, and the breed registry must
provide, any such record as part of a review or audit.

(c) The funds received and/or expended by the breed registry
from the horse industry escrow account must be included in the breed
registry's annual audit of the financial statements required to be submit-
ted by June 15 of each year. An auditor's statement must be included as
part of the annual audit attesting to the proper use of the funds received
from the horse industry escrow account by the breed registry.

$303.325.  Quarterly Reports.
(a) A breed registry receiving funds from the horse industry

escrow account shall submit to the Commission a report every quarter.
The report must include:

(1) the amount of funds expended toward each event for
which funds have been allocated;

(2) for each completed event, the total amount of funds ex-
pended toward the event and a breakdown of the funds expended for
that event; and

(3) the following certification: "By my signature below, I
certify that (1) all of the information in this report is correct, (2) all
funds expended from the horse industry escrow account were used in
accordance with Section 2028.204 of the Texas Racing Act and the
Rules of the Texas Racing Commission, and (3) the breed registry has
all documentation required by 16 TAC §303.324.

(b) Quarterly reports shall be submitted to the Commission no
later than November 30, February 28, May 31, and August 31 of each
ear.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903287

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 309. RACETRACK LICENSES AND
OPERATIONS

SUBCHAPTER A. RACETRACK LICENSES
DIVISION 1. GENERAL PROVISIONS

16 TAC §309.8

The Texas Racing Commission ("the Commission") proposes
amendments to 16 TAC §309.8, Racetrack License Fees. The
proposed amendments would reduce racetrack license fees, in-
crease the number of base race days included in the fee for Class
1 tracks, require Class 1 tracks not using all of their base days
to share them with another Class 1 track at no cost, increase the
cost of additional race days beyond the base days, impose an
additional fee in the event that the simulcast tax paid to the Com-
mission under House Bill 1995 (86th Legislature, Regular Ses-
sion, 2019) falls short of projections, and requires the executive
director to impose a moratorium on racetrack license fees in the
event that the agency brings in more revenue than it needs.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the amendments are in effect, there will be no
fiscal implications for local or state government as a result of en-
forcing the amendments. Enforcing or administering the amend-
ments does not have foreseeable implications relating to cost or
revenues of the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the amendments are in effect, the anticipated public benefit
would be consistency with HB 1995's intent to reduce racetrack
license fees while keeping agency revenue stable. There is no
probable economic cost to persons required to comply with the
rule.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed amend-
ments are in effect, the government growth impact is as fol-
lows: the amendments do not create or eliminate a government
program; the amendments do not create any new employee
positions or eliminate any existing employee positions; imple-
mentation of the amendments does not require an increase or
decrease in future legislative appropriations to the agency; the
amendments do not require an increase or decrease in fees paid
to the agency (although they do result in a decrease in fees paid
to the agency); the amendments do not create a new regula-
tion; the amendments do not expand or limit existing regulations;
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the amendments do not repeal existing regulations; the amend-
ments do not increase or decrease the number of individuals
subject to the rule's applicability; and the amendments do not
significantly positively or negatively affect this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed amendments will have no adverse economic ef-
fect on small or micro-businesses, and therefore preparation of
an economic impact statement and a regulatory flexibility analy-
sis is not required.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed amendments.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed amendments. Because the agency has deter-
mined that the proposed amendments will have no adverse eco-
nomic effect on rural communities, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed amendments do
not constitute a "major environmental rule" as defined by Gov-
ernment Code, §2001.0225. Accordingly, an environmental im-
pact analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings
impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed amendments will not have an adverse effect on
the state's agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed amendments
may be submitted in writing within 30 days following publication
of this notice in the Texas Registerto Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The amendments are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules
to administer the Act, and §2025.108, which authorizes the
commission to prescribe reasonable annual fees to be paid by
racetrack license holders.

No other statute, code, or article is affected by the proposed
amended section.

§309.8.  Racetrack License Fees.

(a) Purpose of Fees. An association shall pay a license fee to
the Commission to pay the Commission's costs to administer and en-

force the Act[;] and to regulate, oversee, and license live and simulcast
racing at racetracks.

(b) Annual License Fee. A licensed racing association shall
pay an annual license fee by remitting to the Commission 1/12th of the
fee on the first business day of each month. The annual license fee for
each license type is as follows:

(1) for a Class 1 racetrack, $200,000;
(2) for a Class 2 racetrack, $95,000;
(3) for a Class 3 or 4 racetrack, $25,000; and
(4) for a Greyhound racetrack, $140,000.
(c) Adjustment of Fees.

(1) Annual fees are calculated using a projected base of 48
days of live horse racing per Class 1 racetrack, 8 days of live horse
racing per Class 3 or 4 racetrack, and a total of 36 performances of live
greyhound racing per fiscal year. If a Class 1 horse racetrack does not
intend to use all of the race days allotted to it, it shall share the unused
days with another Class 1 track, provided that the track receiving the
unused days is not required to compensate the track sharing the days.
To cover the additional regulatory cost in the event additional days or
performances are requested by the associations, the executive secretary

may:

(A) recalculate a horse racetrack's annual fee by adding
$5,345 for each live race day added beyond the base; and

(B) recalculate a greyhound racetrack's annual fee by
adding $750 for each live performance added beyond the base.

(2) If the simulcast tax revenue collected in any quarter
ending November 30, February 28, May 31, or August 31 is less than
96 percent of the amount collected in the same period the year before,
the fees in subsection (b) of this section shall be increased, for the sec-
ond month of the following quarter, on a pro rata basis in an amount
sufficient to generate revenue in the amount of the difference between
the amount of simulcast tax revenue collected in the quarter and the
amount that is 96 percent of the amount collected in the same quarter

the year before.

(3) Ifthe executive secretary determines that the total rev-
enue from the annual fees exceeds the amount needed to pay its costs,
the executive secretary shall order a moratorium on all or part of the
license fees remitted monthly by any or all of the associations. Before
entering a moratorium order, the executive secretary shall develop a
formula for imposing the moratorium in an equitable manner among
the associations. In developing the formula, the executive secretary
shall consider the amount of excess revenue received by the Commis-
sion, the source of the revenue, the Commission's costs associated with
regulating each association, the Commission's projected receipts for the
next fiscal year, and the Commission's projected expenses during the

next fiscal year.
fb) Fees for The Period From September +; 2048; Through
Eebruary 28; 2049-

[(1) Base License Fee. A licensed racing association shall
pay a license fee in the following annualized amount:

HA) fora Class 1 racetrack; $714;650;

1B) for a Class 2 racetrack; $127,600;

[(C) for a Class 3 or 4 racetrack, $35.725; and
(D) for a Greyhound racetrack; $204;175.
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e of Fees. Annualized fees are calculated
using a base of 68 days of live horse racing and 36 performances of
live greyhound racing per fiseal year. To eover the additional regulatory
cost in the event additional days or performances are requested by the

HA) recaleulate a horse racetrack's annualized fee by
[(B) recalculate a greyhound racetrack's annualized fee
HE) review the original or amended race date request
submitted by each association to establish race date baselines for spe-

{3 Payment of Eee. Each association shall pay its license
fee by remitting to the Commission 112 of its annualized fee on the
first business day of each month-

for The Period Beginning March 1; 2019:

fH Base License Eee: A licensed racing association shall
pay a license fee in the following annualized ameunt:

{(A) for a Class 1 racctrack, $540,000;

[B) for a Class 2 racetrack; $230,000;

S for a Class 3 or 4 racetrack; $70,000; and
D) for a Greyhound racetrack; $360,000:

2 Adjustment of Eees: Annualized fees are ealeulated
using a base of 83 days of live horse racing and 270 performanees of
live greyhound racing per fiseal year. To cover the additional regulatory
eost in the event additional days er performanees are requested by the
associations the executive secretary may:

HA) reecaleulate a horse racetrack's annualized fee by
[(B) recalculate a greyhound racetrack's annualized fee
HE) review the original or amended race date request
submitted by each association to establish race date baselines for spe-
f3) Payment of Fee:
HA) FEeor the period from Mareh 1 through August 31
2049
£} Onthe first business day of the month; an assoei-
fee by remitting to the Commission 112 of the fee specified in Section
309.8(c)(1), as adjusted pursuant to Section 309.8(c)(2).
in Section 309.8(¢c)(1).
{(B) For the period beginning September 1, 2019:
£} An asseciation that is condueting live racing or
stmraleasting shall pay its lieense fee by remitting to the Commissien
112 of the total fee on the first business day of each month-
or simuleasting shall pay its license fee in four equal installments on
September 1; December 1; March 1; and June 1 of each fiseal year

) Ifthe executive secretary determines that the total revenue
from the fees exceeds the amount needed to pay these eosts; the exeeu-
tive secretary may order a moratorium on all or part of the license fees
remitted monthly by any or all of the asseciations: Before entering a
moratorium order; the executive seeretary shall develop a formula for
providing the moratorium in an equitable manner ameong the asseei-
ations. In developing the formula; the exeeutive seeretary shall eon-
source of the revenue; the Commission's costs associated with regulat-
fiseal year}

The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903273

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ L4 ¢
DIVISION 2. ACTIVE AND INACTIVE
RACETRACK LICENSES

16 TAC §309.51

The Texas Racing Commission ("the Commission") proposes
amendments to 16 TAC §309.51, Designation of Active and In-
active Racetrack Licenses. The proposed amendments would
update the name of the Escrowed Purse Account to Horse Indus-
try Escrow Account in light of HB 2463 and would also update
the citation to Vernon's Civil Statutes in light of SB 1969 (85th
Legislature, Regular Session, 2017), which codified the Texas
Racing Act as Subtitle A-1, Title 13, Texas Occupations Code,
effective April 1, 2019.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the amendments are in effect, there will be no
fiscal implications for local or state government as a result of en-
forcing the amendments. Enforcing or administering the amend-
ments does not have foreseeable implications relating to cost or
revenues of the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the amendments are in effect, the anticipated public benefit
would be updated terminology. There is no probable economic
cost to persons required to comply with the rule.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT
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For each year of the first five years that the proposed amend-
ments are in effect, the government growth impact is as fol-
lows: the amendments do not create or eliminate a government
program; the amendments do not create any new employee
positions or eliminate any existing employee positions; imple-
mentation of the amendments does not require an increase or
decrease in future legislative appropriations to the agency; the
amendments do not require an increase or decrease in fees paid
to the agency; the amendments do not create a new regula-
tion; the amendments do not expand or limit existing regulations;
the amendments do not repeal existing regulations; the amend-
ments do not increase or decrease the number of individuals
subject to the rule's applicability; and the amendments do not
significantly positively or negatively affect this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed amendments will have no adverse economic ef-
fect on small or micro-businesses, and therefore preparation of
an economic impact statement and a regulatory flexibility analy-
sis is not required.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed amendments.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed amendments. Because the agency has deter-
mined that the proposed amendments will have no adverse eco-
nomic effect on rural communities, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed amendments do
not constitute a "major environmental rule" as defined by Gov-
ernment Code, §2001.0225. Accordingly, an environmental im-
pact analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings
impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed amendments will not have an adverse effect on
the state's agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed amendments
may be submitted in writing within 30 days following publication
of this notice in the Texas Register to Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The amendments are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules to
administer the Act.

No other statute, code, or article is affected by the proposed
amended section.

§309.51. Designation of Active and Inactive Racetrack Licenses.
(a) - (¢) (No change.)

(d) Racetrack Reviews.

(1) Racetracks designated "Active-Operating" or "Active-
Other" will undergo an ownership and management review every five

years pursuant to §2025.106 [§6-06(9)] of the Act.
(2) (No change.)
(e) Bonds.
(1)-(3) (No change.)

(4) The bond of a horse racetrack that is forfeited under
this section shall accrue to the Horse Industry Escrow Account under
§§2028.204-.205 of the Act [Eserowed Purse Account under §321.509
of this title (relating to Eserowed Purse Aeeount)] and shall be dis-
tributed in accordance with those sections [that section]. The bond of a
greyhound racetrack that is forfeited under this section shall accrue to
the state greyhound breed registry and be distributed through the Ac-
credited Texas Bred Program.

(5) (No change.)
(f) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903274

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ ¢ ¢

SUBCHAPTER B. OPERATIONS OF
RACETRACKS

DIVISION 2. FACILITIES AND EQUIPMENT
16 TAC §309.118

The Texas Racing Commission ("the Commission") proposes
amendments to 16 TAC §309.118, Regulatory Office Space and
Equipment. The proposed amendments would update provi-
sions requiring racetrack associations to provide telephone lines
for accessing the internet to instead require Ethernet or other
secure internet lines for this purpose, and would also update the
title of the executive director of the agency.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the amendments are in effect, there will be no
fiscal implications for local or state government as a result of en-
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forcing the amendments. Enforcing or administering the amend-
ments does not have foreseeable implications relating to cost or
revenues of the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the amendments are in effect, the anticipated public bene-
fit would be ensuring updated telecommunications infrastructure
for agency operations at racetracks, as well as updated termi-
nology. There is no probable economic cost to persons required
to comply with the rule.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed amend-
ments are in effect, the government growth impact is as fol-
lows: the amendments do not create or eliminate a government
program; the amendments do not create any new employee
positions or eliminate any existing employee positions; imple-
mentation of the amendments does not require an increase or
decrease in future legislative appropriations to the agency; the
amendments do not require an increase or decrease in fees paid
to the agency; the amendments do not create a new regula-
tion; the amendments do not expand or limit existing regulations;
the amendments do not repeal existing regulations; the amend-
ments do not increase or decrease the number of individuals
subject to the rule's applicability; and the amendments do not
significantly positively or negatively affect this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed amendments will have no adverse economic ef-
fect on small or micro-businesses, and therefore preparation of
an economic impact statement and a regulatory flexibility analy-
sis is not required.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed amendments.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed amendments. Because the agency has deter-
mined that the proposed amendments will have no adverse eco-
nomic effect on rural communities, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed amendments do
not constitute a "major environmental rule" as defined by Gov-
ernment Code, §2001.0225. Accordingly, an environmental im-
pact analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings

impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed amendments will not have an adverse effect on
the state's agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed amendments
may be submitted in writing within 30 days following publication
of this notice in the Texas Registerto Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The amendments are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules to
administer the Act.

No other statute, code, or article is affected by the proposed
amended section.

$309.118.  Regulatory Office Space and Equipment.

(a) An association shall provide adequate office space for the
use of the stewards or racing judges, occupational licensing personnel,
the Commission's investigative unit, the pari-mutuel auditing staff and
the staff employed by the comptroller, the Commission veterinary and
drug testing staff, and the Department of Public Safety. The location
and size of the office space, furnishings, electrical outlets, telephone
lines, television monitors, and equipment required under this section
must be approved by the executive director [seeretary].

(b) - (d) (No change.)

(e) The office space for occupational licensing personnel must
consist of two rooms, one of which must be private. The room that is
not private must be equipped with:

(1)-(5) (No change.)

(6) a dedicated Ethernet [telephone] line to be used by a
credit card machine or other secure line with access to the internet that
is acceptable to the executive director [and that dees not require & code
to access an outside line];

(7)-(9) (No change.)

(f) The office space for the pari-mutuel auditing staff and the
staff employed by the comptroller must:

(1)-(7) (No change.)

(8) if requested by the Commission or the comptroller,
have an additional Ethernet or other secure line with access to the
internet that is acceptable to the executive director [veice line to

support dial-up capabilitics for a personal computer]; and

(9) adedicated telephone line to be used by a fax machine.

(g) Commission Veterinarian's Office.
(1) - (4) (No change.)
(5) The office must be equipped with:

(A) asink with hot and cold water built into a counter
of a size required by the executive director [seeretary];

44 TexReg 5474 September 27, 2019 Texas Register



(B) desks and filing cabinets, in numbers as required by
the executive director [seeretary], equipped with locks;

(C) at horse racetracks, refrigerators and freezers, in
sizes and numbers as required by the executive director [seeretary],
equipped with locks;

(D) at greyhound racetracks, a freezer in a size as re-
quired by the executive director [seeretary];

(E) a storage area, of a size required by the executive
director [seeretary], with a door approved by the executive director;

[seeretary:]

(F) telephone lines with telephones as required by the
executive director [seeretary];

(G) television monitors as required by the executive

director [seeretary|; and

(H) at horse racetracks, a freestanding counter of a size
required by the executive director [seeretary].

(6) All locks must be of a type approved by the executive
director [seeretary].

(h) (No change.)
(i) All telephone lines provided under this section must:

(1) be assigned a unique telephone number that is directly
accessible by outside callers;

(2) if requested by the executive director [seeretary], be
listed in the governmental section of the local telephone directory; and

(3) if requested by the executive director [seeretary], be
listed on the association's website.

(j) An association shall provide at its expense computer lines,
phone equipment, and any necessary voice and data network cabling
in the offices of the state regulatory and law enforcement personnel as
prescribed by the executive director [seeretary]. In addition, the asso-
ciation shall reimburse the Commission for the costs of any network or
data circuits installed or caused to be installed by the Commission at
the association's location.

(k) All costs of telecommunications for regulatory and law en-
forcement personnel provided under this section shall be paid by the
association and the telecommunications service may not be interrupted
at any time. To ensure minimal disruption to the Commission's regu-
latory functions, the association shall ensure the Commission staff has
twenty-four hour access and keys to any telecommunications rooms
serving regulatory and law enforcement personnel as prescribed by the

executive director [seeretary].

()  An association shall provide to the Commission a number
of’keys to the Commission offices as approved by the executive director

[secretary].
(m) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903276

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 319. VETERINARY PRACTICES
AND DRUG TESTING

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §319.3

The Texas Racing Commission ("the Commission") proposes
amendments to 16 TAC §319.3, Medication Restricted. The
proposed amendments would add albuterol to the current pro-
hibition on clenbuterol, would eliminate the provisions placing
a horse on the Veterinarian's List for testing positive for clen-
buterol, and would require a negative test for all beta-agonist
drugs (the class of drugs that includes clenbuterol and albuterol)
before being removed from the Veterinarian's List after being vol-
untarily placed on the list for therapeutic use of clenbuterol or
albuterol.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the amendments are in effect, there will be no
fiscal implications for local or state government as a result of en-
forcing the amendments. Enforcing or administering the amend-
ments does not have foreseeable implications relating to cost or
revenues of the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the amendments are in effect, the anticipated public benefit
would be increased assurance that race animals are not being
administered bronchodilators for their anabolic effects, as well
as greater consistency in how medication restrictions are imple-
mented. There is no probable economic cost to persons required
to comply with the rule.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed amend-
ments are in effect, the government growth impact is as fol-
lows: the amendments do not create or eliminate a government
program; the amendments do not create any new employee
positions or eliminate any existing employee positions; imple-
mentation of the amendments does not require an increase or
decrease in future legislative appropriations to the agency; the
amendments do not require an increase or decrease in fees paid
to the agency; the amendments do not create a new regula-
tion; the amendments expand existing regulations by prohibit-
ing the use of albuterol; the amendments do not repeal existing
regulations; the amendments do not increase or decrease the
number of individuals subject to the rule's applicability; and the

PROPOSED RULES September 27, 2019 44 TexReg 5475



amendments do not significantly positively or negatively affect
this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed amendments will have no adverse economic ef-
fect on small or micro-businesses, and therefore preparation of
an economic impact statement and a regulatory flexibility analy-
sis is not required.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed amendments.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed amendments. Because the agency has deter-
mined that the proposed amendments will have no adverse eco-
nomic effect on rural communities, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed amendments do
not constitute a "major environmental rule" as defined by Gov-
ernment Code, §2001.0225. Accordingly, an environmental im-
pact analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings
impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed amendments will not have an adverse effect on
the state's agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed amendments
may be submitted in writing within 30 days following publication
of this notice in the Texas Registerto Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The amendments are proposed under Tex. Occ. Code §
2023.004, which authorizes the Commission to adopt rules
to administer the Act, and § 2034.001, which requires the
Commission to adopt rules prohibiting a person from unlawfully
influencing or affecting the outcome of a race.

No other statute, code, or article is affected by the proposed
amended section.
§319.3.  Medication Restricted.

(a) - (¢) (No change.)

(f) Exceptas provided in paragraph (1) [{2)] of this subsection,

clenbuterol and albuterol are [is] prohibited and shall not be adminis-
tered to a horse participating in racing at any time.

HH Any herse that is the subject of a finding by the stew-
ards that a test speeimen contains elenbuterel shall immediately be

{(A) In order to have a horse removed from the Veteri-
trainer must contact a commission veterinarian to schedule a time and
day in order for a commission veterinarian to obtain test specimens to
be submitted to the official laboratory for testing.]

HB) The cost of each test conducted under this section;
must be paid in full at the time the specimens are shipped to the labe-
ratory.]

f(C) The collected specimens must not have any de-
tectable level of clenbuterol. If no detectable level of clenbuterol is
present; the horse shall be removed from the Veterinarian's List. f a
detectable level of clenbuterol is present, then the horse shall remain
on the Veterinarian's List until such time that a test specimen reveals
no detectable level of clenbuterel}

D) A herse placed on the Veterinarian's List pursuant
to this subsection may not be entered in a race until it has been removed
from the list.]

(1) [)] A horse may only be administered clenbuterol or
albuterol if:

(A) it [the elenbuterol] is prescribed by a licensed vet-
erinarian;
(B) within 24 hours of initiating treatment, the trainer

or owner has submitted to the Commission a form prescribed by the
Commission and signed by the veterinarian, indicating:

(i) the name of the horse;
(ii) the name of the trainer;
(iii) the name of the veterinarian;

(iv) that the veterinarian has personally examined
the horse and made an accurate clinical diagnosis justifying the
[elenbuterel] prescription;

(v) the proper dosage and route of administration;
and

(vi) the expected duration of treatment; and

(C) only FDA-approved clenbuterol or albuterol that is
labeled for use in the horse is prescribed and dispensed.

(2) [¥3)] A horse that has been administered clenbuterol or
albuterol under paragraph (1) [{2)] of this subsection shall be placed on
the Veterinarian's List for a period ending not less than 30 days after the
last administration of the drug as prescribed, subject to a negative test
for clenbuterol, albuterol, or any other beta-agonist drug [test] before
being removed from the list.

(A) In order to have a horse removed from the Veteri-
narian's List after being placed on the list pursuant to paragraph (1)
[€2)] of this subsection, the trainer must contact a commission veteri-
narian to schedule a time and test barn location where the horse must
be presented after the thirtieth day in order for a commission veterinar-
ian to obtain test specimens to be submitted to the official laboratory
for testing.

(B) (No change.)
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(C) The collected specimens must not have any de-
tectable level of clenbuterol, albuterol, or any other beta-agonist
drug. If no detectable level of clenbuterol, albuterol, or any other
beta-agonist drug is present, the horse shall be removed from the
Veterinarian's List. If a detectable level of clenbuterol, albuterol, or
any other beta-agonist drug is present, then the horse shall remain on
the Veterinarian's List until such time that a test specimen reveals no
detectable level of clenbuterol, albuterol, or any other beta-agonist

drug.

(D) A horse placed on the Veterinarian's List pursuant
to paragraph (1) [€2)] of this subsection may not be entered in a race
until it has been removed from the list.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903289

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ ¢ ¢

SUBCHAPTER B. TREATMENT OF HORSES
16 TAC §319.102

The Texas Racing Commission ("the Commission") proposes
amendments to 16 TAC §319.102, Veterinarian's List. The pro-
posed amendments would require that a horse participating in a
workout or qualifying race for the purpose of being removed from
the veterinarian's list have no detectable level of any permissible
therapeutic medication other than furosemide.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the amendments are in effect, there will be no
fiscal implications for local or state government as a result of en-
forcing the amendments. Enforcing or administering the amend-
ments does not have foreseeable implications relating to cost or
revenues of the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the amendments are in effect, the anticipated public benefit
would be increased assurance that race animals working off the
veterinarian's list are free of all medications that are not allowed
on race day. There is no probable economic cost to persons
required to comply with the rule.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed amend-
ments are in effect, the government growth impact is as fol-
lows: the amendments do not create or eliminate a government
program; the amendments do not create any new employee
positions or eliminate any existing employee positions; imple-
mentation of the amendments does not require an increase or
decrease in future legislative appropriations to the agency; the
amendments do not require an increase or decrease in fees paid
to the agency; the amendments do not create a new regulation;
the amendments expand existing regulations; the amendments
do not increase or decrease the number of individuals subject to
the rule's applicability; and the amendments do not significantly
positively or negatively affect this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed amendments will have no adverse economic ef-
fect on small or micro-businesses, and therefore preparation of
an economic impact statement and a regulatory flexibility analy-
sis is not required.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed amendments.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed amendments. Because the agency has deter-
mined that the proposed amendments will have no adverse eco-
nomic effect on rural communities, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed amendments do
not constitute a "major environmental rule" as defined by Gov-
ernment Code, §2001.0225. Accordingly, an environmental im-
pact analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings
impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed amendments will not have an adverse effect on
the state's agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed amendments
may be submitted in writing within 30 days following publication
of this notice in the Texas Register to Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The amendments are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules
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to administer the Act, and §2034.001, which requires the
Commission to adopt rules prohibiting a person from unlawfully
influencing or affecting the outcome of a race.

No other statute, code, or article is affected by the proposed
amended section.

$319.102.  Veterinarian's List.
(a) - (¢) (No change.)

(d) Before removing a horse from the veterinarian's list, the
commission veterinarian may require the horse to perform satisfacto-
rily in a workout or qualifying race. Performance in such a workout or
qualifying race must be conducted in accordance with §319.3 of this
title (relating to Medication Restricted), except that, for a workout or
qualifying race to be used for the purpose of removing a horse from the
veterinarian's list, the horse must not have any detectable level of per-
missible therapeutic medication other than furosemide. The commis-
sion veterinarian may require the collection of test specimens from a
horse after a workout or race required under this subsection. If a spec-
imen is collected under this subsection, the commission veterinarian
may not remove the horse from the veterinarian's list until the results
of the test are negative.

(e) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-20193290

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ ¢ ¢

SUBCHAPTER D. DRUG TESTING
DIVISION 2. TESTING PROCEDURES
16 TAC §319.333

The Texas Racing Commission ("the Commission") proposes
amendments to 16 TAC §319.333, Specimen Tags. The pro-
posed amendments would eliminate the specific requirements
for specimen labeling for drug testing, requiring instead that
specimens be marked for identification in a manner that ensures
that the Commission can identify which horse, trainer, owners,
and race the specimen came from and that the laboratory testing
the sample cannot, leaving the specific labeling requirements to
be outlined in the written test barn procedures.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the amendments are in effect, there will be no
fiscal implications for local or state government as a result of en-
forcing the amendments. Enforcing or administering the amend-
ments does not have foreseeable implications relating to cost or
revenues of the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the amendments are in effect, the anticipated public bene-
fit would be greater ability to adapt to packaging and procedural
requirements, such as of drug testing laboratories, with regard
to specimen processing while maintaining the integrity of sam-
ples. There is no probable economic cost to persons required to
comply with the rule.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed amend-
ments are in effect, the government growth impact is as fol-
lows: the amendments do not create or eliminate a government
program; the amendments do not create any new employee
positions or eliminate any existing employee positions; imple-
mentation of the amendments does not require an increase or
decrease in future legislative appropriations to the agency; the
amendments do not require an increase or decrease in fees paid
to the agency; the amendments do not create a new regulation;
the amendments do not expand existing regulations; the amend-
ments do not increase or decrease the number of individuals
subject to the rule's applicability; and the amendments do not
significantly positively or negatively affect this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed amendments will have no adverse economic ef-
fect on small or micro-businesses, and therefore preparation of
an economic impact statement and a regulatory flexibility analy-
sis is not required.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed amendments.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed amendments. Because the agency has deter-
mined that the proposed amendments will have no adverse eco-
nomic effect on rural communities, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed amendments do
not constitute a "major environmental rule" as defined by Gov-
ernment Code, §2001.0225. Accordingly, an environmental im-
pact analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings
impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES
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The proposed amendments will not have an adverse effect on
the state's agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed amendments
may be submitted in writing within 30 days following publication
of this notice in the Texas Register to Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The amendments are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules to
administer the Act.

No other statute, code, or article is affected by the proposed
amended section.

$§319.333.  Specimen Identification [Tags].

(a) Each specimen obtained for testing must be marked for
identification in a manner that ensures that: [with a tag with multiple
parts: A part of the tag must accompany the specimen to the testing lab-
eratery and the commission veterinarian or test barn superviser shall
retain a part of the tag in a locked cabinet in the test barn or test area.]

(1) the commission can identify which horse,
owner, and race the specimen came from; and

trainer,

(2) the laboratory testing the sample cannot identify from
the labeling on the specimen which horse, trainer, owner, or race the
specimen came from.

(b) The executive director may issue standards for specimen
identification in a manner that ensures the integrity of the specimens.

[Fhe part of the tag that is sent with the speeimen to the laberatery
may contain only the date the specimen was obtained and a unique
identification number assigned by the exeeutive seeretary: The part of
the tag that is retained in the test barn or test area must contain:|

D the signature of the commission veterinarian or test
barn supervisor;
OF serum;
the name of the race animal;
any other information required by the exeeutive seere-

TI2TE

tary-}

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903291

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ ¢ ¢

CHAPTER 321. PARI-MUTUEL WAGERING
SUBCHAPTER C. REGULATION OF LIVE
WAGERING

DIVISION 2. DISTRIBUTION OF
PARI-MUTUEL POOLS

16 TAC §321.313

The Texas Racing Commission ("the Commission") proposes
amendments to 16 TAC §321.313, Select Three, Four, or Five.
This section establishes the select three, four, or five wager. The
proposed amendments would require the stewards to declare
races a "no contest" for select three, four, or five purposes when
the conditions of a turf course warrant a change of racing surface
in any race open to a select three, four, or five and the change
was not made known to the public before the close of wagering
for the first of the races.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the amendments are in effect, there will be no
fiscal implications for local or state government as a result of en-
forcing the amendments. Enforcing or administering the amend-
ments does not have foreseeable implications relating to cost or
revenues of the state or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the amendments are in effect, the anticipated public benefit
will be not counting wagers placed in the belief that a race would
be run on turf in cases where the race was moved to dirt. There
is no probable economic cost to persons required to comply with
the rule.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed amend-
ments are in effect, the government growth impact is as fol-
lows: the amendments do not create or eliminate a government
program; the amendments do not create any new employee
positions or eliminate any existing employee positions; imple-
mentation of the amendments does not require an increase or
decrease in future legislative appropriations to the agency; the
amendments do not require an increase or decrease in fees paid
to the agency; the amendments do not create a new regula-
tion; the amendments do not expand or limit existing regulations;
the amendments do not repeal existing regulations; the amend-
ments do not increase or decrease the number of individuals
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subject to the rule's applicability; and the amendments do not
significantly positively or negatively affect this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed amendments will have no adverse economic ef-
fect on small or micro-businesses, and therefore preparation of
an economic impact statement and a regulatory flexibility analy-
sis is not required.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed amendments.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed amendments. Because the agency has deter-
mined that the proposed amendments will have no adverse eco-
nomic effect on rural communities, preparation of an Economic
Impact Statement and a Regulatory Flexibility Analysis, as de-
tailed under Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed amendments do
not constitute a "major environmental rule" as defined by Gov-
ernment Code, §2001.0225. Accordingly, an environmental im-
pact analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed amendments will not
affect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings
impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed amendments will not have an adverse effect on
the state's agricultural, horse breeding, horse training, grey-
hound breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed amendments
may be submitted in writing within 30 days following publication
of this notice in the Texas Registerto Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The amendments are proposed under Tex. Occ. Code
§2023.004, which authorizes the Commission to adopt rules
to administer the Act, and Tex. Occ. Code §2027.001, which
requires the Commission to adopt rules to regulate pari-mutuel
wagering on horse and greyhound races.

No other statute, code, or article is affected by the proposed
amended section.
§321.313.  Select Three, Four, or Five.

(a) - (i) (No change.)

(j) _When the condition of the turf course warrants a change of

racing surface in any of the races open to a select three, four, or five,
and such change has not been made known to the betting public prior

to the close of wagering for the first select three, four, or five race, the
stewards shall declare each changed race a "no contest" for select three,
four, or five purposes and the pool shall be distributed in accordance
with subsection (i) of this section. Following the designation of a race
as a "no contest," no tickets shall be sold selecting a horse in such "no
contest" race.

(k) [€] In the event of a dead heat for win between two or
more animals:

(1)-(2) (No change.)

(1) [@9] A pari-mutuel ticket for the select three, four, or five
pool may not be sold, exchanged, or canceled after the time wagering
closes in the first of the races comprising the select three, four, or five,
except for refunds on select three, four, or five tickets as required by
subsection (h) of this section. A person may not disclose the number
of tickets sold in the select three, four, or five pool or the number or
amount of tickets selecting winners of select three, four, or five races
until the stewards or racing judges have determined the last race com-
prising the select three, four, or five to be official.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903278

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ ¢ ¢
SUBCHAPTER D. SIMULCAST WAGERING
DIVISION 3. SIMULCASTING AT HORSE
RACETRACKS

16 TAC §321.509

The Texas Racing Commission ("the Commission") proposes the
repeal of 16 TAC §321.509, Escrowed Purse Account. The re-
peal is proposed because the content of this section is proposed
to be moved elsewhere in this issue into new Subchapter G of
Chapter 303 in light of House Bill 2463 (86th Legislature, Reg-
ular Session, 2019), which changed the name of the account
to "horse industry escrow account" and expanded its scope and
funding.

FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERN-
MENT

Chuck Trout, Executive Director, has determined that for the first
five-year period the repeal is in effect, there will be no fiscal im-
plications for local or state government as a result of enforcing
the repeal. Enforcing or administering the repeal does not have
foreseeable implications relating to cost or revenues of the state
or local governments.

ANTICIPATED PUBLIC BENEFIT AND COST

Mr. Trout has determined that for each year of the first five years
that the repeal is in effect, the anticipated public benefit would
be consolidation of these provisions with the rest of the rules
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implementing House Bill 2463. There is no probable economic
cost to persons required to comply with the repeal.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Trout has determined that the proposed repeal will not af-
fect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

GOVERNMENT GROWTH IMPACT STATEMENT

For each year of the first five years that the proposed repeal is
in effect, the government growth impact is as follows: the repeal
does not create or eliminate a government program; the repeal
does not create any new employee positions or eliminate any
existing employee positions; implementation of the repeal does
not require an increase or decrease in future legislative appro-
priations to the agency; the repeal does not require an increase
or decrease in fees paid to the agency; the repeal does not cre-
ate a new regulation; the repeal does not expand or limit existing
regulations; the repeal does not repeal existing regulations; the
repeal does not increase or decrease the number of individuals
subject to the rule's applicability; and the repeal does not signif-
icantly positively or negatively affect this state's economy.

EFFECT ON SMALL AND MICRO-BUSINESSES

The proposed repeal will have no adverse economic effect on
small or micro-businesses, and therefore preparation of an eco-
nomic impact statement and a regulatory flexibility analysis is not
required.

IMPACT ON EMPLOYMENT CONDITIONS

There are no negative impacts upon employment conditions in
this state as a result of the proposed repeal.

ADVERSE ECONOMIC EFFECT ON RURAL COMMUNITIES

There will be no adverse effect on rural communities as a result
of the proposed repeal. Because the agency has determined
that the proposed repeal will have no adverse economic effect
on rural communities, preparation of an Economic Impact State-
ment and a Regulatory Flexibility Analysis, as detailed under
Texas Government Code §2006.002, is not required.

REGULATORY ANALYSIS OF MAJOR ENVIRONMENTAL
RULES

Mr. Trout has determined that these proposed repeal does not
constitute a "major environmental rule" as defined by Govern-
ment Code, §2001.0225. Accordingly, an environmental impact
analysis is not required.

TAKINGS IMPACT STATEMENT

Mr. Trout has determined that the proposed repeal will not af-
fect private real property and will not restrict, limit, or impose
a burden on an owner's right to his or her private real property
and, therefore, will not constitute a taking. As a result, a takings
impact assessment is not required, as provided by Government
Code §2007.043.

EFFECT ON AGRICULTURAL, HORSE, AND GREYHOUND
INDUSTRIES

The proposed repeal will not have an adverse effect on the
state's agricultural, horse breeding, horse training, greyhound
breeding, or greyhound training industries.

PUBLIC COMMENTS

All comments or questions regarding the proposed repeal may
be submitted in writing within 30 days following publication of
this notice in the Texas Register to Jean Cook, Assistant to the
Executive Director for the Texas Racing Commission, at P.O. Box
12080, Austin, Texas 78711-2080, telephone (512) 833-6699, or
fax (512) 833-6907.

STATUTORY AUTHORITY

The repeal is proposed under Tex. Occ. Code §2023.004, which
authorizes the Commission to adopt rules to administer the Act.

No other statute, code, or article is affected by the proposed
repeal.

$321.509. Escrowed Purse Account.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 13,
2019.

TRD-201903288

Chuck Trout

Executive Director

Texas Racing Commission

Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 833-6699

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 8. TEXAS APPRAISER
LICENSING AND CERTIFICATION
BOARD

CHAPTER 153. RULES RELATING TO
PROVISIONS OF THE TEXAS APPRAISER
LICENSING AND CERTIFICATION ACT

22 TAC §153.3

The Texas Appraiser Licensing and Certification Board (TALCB
or Board) proposes amendments to 22 TAC §153.3, The Board.

The TALCB Executive Committee recommends the proposed
amendments to implement statutory changes to Chapter 1103,
Occupations Code, enacted by the 86th Legislature in SB 624
as part of TALCB's Sunset Review process, requiring TALCB to
develop a policy for allowing public comments at regular Board
meetings. The proposed amendments to this section memori-
alize the existing policy for allowing public comments at regular
Board meetings. Under the proposed amendments, a member
of the public may comment on an agenda or non-agenda item
at a regular quarterly meeting of the Board for up to 3 minutes.
The proposed amendments also allow the Chair to extend this
time at the Chair's discretion.

Kristen Worman, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
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businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Worman has also determined that for each year of the first
five years the proposed amendments and rules are in effect the
public benefits anticipated as a result of enforcing the proposed
amendments will be increased transparency and better guidance
and information for license holders and members of the public
about TALCB's policy for public comments at regular quarterly
Board meetings.

Growth Impact Statement:

For each year of the first five years the proposed amendments
and rules are in effect the amendments and rules will not:

--create or eliminate a government program;

--require the creation of new employee positions or the elimina-
tion of existing employee positions;

--require an increase or decrease in future legislative appropria-
tions to the agency;

--require an increase or decrease in fees paid to the agency;
--create a new regulation;
--expand, limit or repeal an existing regulation; and

--increase the number of individuals subject to the rule's appli-
cability.

For each year of the first five years the proposed amendments
are in effect, there is no anticipated impact on the state's econ-
omy as the proposed amendments would simply provide ad-
ditional guidance to member of the public and license holders
about the time allowed for public comments at regular Board
meetings.

Comments on the proposed amendments may be submitted
to Kristen Worman, General Counsel, Texas Appraiser Licens-
ing and Certification Board, P.O. Box 12188, Austin, Texas
78711-2188 or emailed to: general.counsel@talcb.texas.gov.
The deadline for comments is 30 days after publication in the
Texas Register.

The amendments are proposed under SB 624 to implement
Texas Occupations Code §1103.161, which takes effect on
September 1, 2019, and requires TALCB to develop and imple-
ment policies that provide members of the public a reasonable
opportunity to appear and speak on agenda items at a regular
Board meeting.

The statute affected by these proposed amendments is Chapter
1103, Texas Occupations Code. No other statute, code or article
is affected by the proposed amendments.

§153.3.  The Board.
(a) A quorum of the Board consists of five members.

(b) Meetings of the Board may be called by the chair on a mo-
tion by the chair or upon the written request of five members. Unless
state law or Board rules require otherwise, meetings shall be conducted
in accordance with Robert's Rules of Order.

(c) Atthe end of a term, members shall continue to serve until
their successors are qualified.

(d) Public Comments at Regular Board Meetings.

(1) A member of the public may comment for up to three
minutes on any agenda item or non-agenda item at a regular quarterly

Board meeting.

(2) The Chair of the Board may extend the time for public
comments at the Chair's discretion.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2019.

TRD-201903200

Kristen Worman

General Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 936-3652

¢ ¢ ¢

22 TAC §153.5

The Texas Appraiser Licensing and Certification Board (TALCB)
proposes amendments to 22 TAC §153.5, Fees.

The proposed amendments increase appraiser license applica-
tion and renewal fees and eliminate other license holder fees
to implement statutory changes to Chapter 1103, Occupations
Code, enacted by the 86th Legislature in SB 624 as part of
TALCB's Sunset Review process and management directives
from the Sunset Advisory Commission requiring TALCB to
improve customer service, reduce complaint resolution time
frames, limit fund growth and provide straightforward fee setting
for license holders. The proposed amendments also clarify the
consequences for submitting a payment that is dishonored.

Section 1103.051, Texas Occupations Code, established
TALCB as an independent subdivision of the Texas Real Estate
Commission (TREC). Chapter 1105, Texas Occupations Code,
grants self-directed, semi-independent (SDSI) status to TALCB
and TREC. As an SDSI agency, Chapter 1105 removes TALCB
from the legislative appropriations process and requires TALCB
to be responsible for all direct and indirect costs of TALCB's ex-
istence and operations. Thus, TALCB must generate sufficient
revenue through the collection of fees to fund its entire budget
and operations. The fees to be collected under the proposed
amendments will allow TALCB to fund its operational costs to
implement statutory changes enacted by the 86th Legislature
in SB 624 as part of TALCB's Sunset Review process and
management directives from the Sunset Advisory Commission.

The proposed amendments increase appraiser license applica-
tion and renewal fees over a four-year period or two, two-year
license cycles, starting January 1, 2020, while also exhausting
$1.016MM in reserves from the Customer Service Reserve over
a three-year period starting January 1, 2020, to support the hiring
of additional customer service, legal, and investigative staff and
outsourcing commercial experience audits required under fed-
eral law for each license applicant to contract review appraisers
as recommended by the TALCB Enforcement Committee and
approved by TALCB in 2019. The proposed amendments also
support hiring of an additional certified general appraiser inves-
tigator as recommended by the TALCB Enforcement Commit-
tee in August 2019. All remaining reserves from the Customer
Service Reserve would be transferred over a three-year period
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starting January 1, 2020, to support TALCB operations during
the four-year transition to a fee structure that will sustain contin-
ued TALCB operations.

Hiring additional customer service staff will provide more re-
sources to answer telephone calls and email inquiries from
license holders and members of the public, thereby improving
customer service by reducing telephone call hold times and
email response times. Hiring additional legal and investigative
staff and outsourcing commercial experience audits required
under federal law to contract review appraisers as recom-
mended by the TALCB Enforcement Committee will provide
more resources to investigate and resolve complaints, thereby
reducing complaint resolution time frames.

The proposed amendments also eliminate other license holder
fees to simplify the overall fee structure, thereby reducing overall
costs and providing greater transparency and straightforward fee
setting for license holders.

Kristen Worman, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Worman has also determined that for each year of the first
five years the proposed amendments and rules are in effect the
public benefits anticipated as a result of enforcing the proposed
amendments will be allowing TALCB to recover its operational
costs as required in Chapter 1105, Texas Occupations Code,
improved customer service, reduced complaint resolution time
frames, and a simpler more transparent overall fee structure for
license holders.

Growth Impact Statement:

For each year of the first five years the proposed amendments
and rules are in effect the amendments and rules will not:

--create or eliminate a government program;

--require an increase or decrease in future legislative appropria-
tions to the agency;

--create a new regulation;
--expand, limit or repeal an existing regulation; and

-- increase the number of individuals subject to the rule's appli-
cability.

--For each year of the first five years the proposed amendments
are in effect, however, the amendments will require the creation
of new employee positions and increase the overall fees paid to
the agency.

--For each year of the first five years the proposed amendments
are in effect, there is no anticipated impact on the state's econ-
omy.

Comments on the proposed amendments may be submitted
to Kristen Worman, General Counsel, Texas Appraiser Licens-
ing and Certification Board, P.O. Box 12188, Austin, Texas
78711-2188 or emailed to: general.counsel@talcb.texas.gov.

The deadline for comments is 30 days after publication in the
Texas Register.

The amendments are proposed under Texas Occupations Code
§1103.156, which authorizes TALCB to establish reasonable
fees to administer Chapter 1103, Texas Occupations Code.

The statute affected by these proposed amendments is Chapter
1103, Texas Occupations Code. No other statute, code, or article
is affected by the proposed amendments.

$153.5. Fees.

(a) The Board shall charge and the Commissioner shall collect
the following fees:

(1) Effective January 1, 2020:

(A) a fee of $460 for an application for or timely re-
newal of a certified general appraiser license;

(B) a fee of $385 for an application for or timely re-
newal of a certified residential appraiser license;

(C) a fee of $345 for an application for or timely re-
newal of a licensed residential appraiser license; and

(D) a fee of $250 for an application for or timely re-
newal of an appraiser trainee license;

) a fee of $400 for an application for a certified general
appraiser Heense;}
(2) Effective January 1, 2022:

(A) a fee of $560 for an application for or timely re-
newal of a certified general appraiser license;

(B) a fee of $460 for an application for or timely re-
newal of a certified residential appraiser license;

(C) a fee of $400 for an application for or timely re-
newal of a licensed residential appraiser license; and

(D) a fee of $250 for an application for or timely re-

newal of an appraiser trainee license;

[(2) a fec of $350 for an application for a certified residen-
tial appraiser license;}

[3) a fee of $325 for an application for a licensed residen-
tial appraiser license:]

[(4) afee of $300 for an application for an appraiser trainee
license;}

H5) afeeof $360 for a timely renewal of a certified general
appraiser license;]

[(6) a fee of $310 for a timely renewal of a certified resi-
dential appraiser licenses]

D a fee of $290 for a timely renewal of a licensed resi-
dential appraiser licenses]

[(8) a fee of $250 for a timely renewal of an appraiser

(3) [(9)] a fee equal to 1-1/2 times the timely renewal fee
for the late renewal of a license within 90 days of expiration;

(4) [€9)] a fee equal to two times the timely renewal fee
for the late renewal of a license more than 90 days but less than six
months after expiration;

(5) [ED)] a fee of $250 for nonresident license;
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(6) [E12)] the national registry fee in the amount charged
by the Appraisal Subcommittee;

(7) [€3)] an application fee for licensure by reciprocity in
the same amount as the fee charged for a similar license issued to a
Texas resident;

[(14) a fec of $40 for preparing a certificate of licensure
history; active licensure; or superviston:}

[(15) a fee of $20 for an addition or termination of spon-
sorship of an appraiser trainee;}

[(16) afee of $20 for replacing a lost or destroyed license:]}

3D  a fee for a returned cheek equal to that charged fora
returned cheek by the Texas Real Estate Commission:}

(8) [E48)]afee of $200 for an extension of time to complete
required continuing education;

19 afee of $25 to request a license be placed on inaetive
statas:}
9) [€29)] a fee of $50 to request a return to active status;

(10) [@D)] a fee of $50 for evaluation of an applicant's
fitness [meoral charaeter];

(11) [€22)] an examination fee as provided in the Board's
current examination administration agreement;

[(23) afee of $20 per certification when providing certified
copies of documents:]

(12) [@24)] a fee of $75 to request a voluntary appraiser
trainee experience review;

(13) [25)] the fee charged by the Federal Bureau of In-
vestigation, the Texas Department of Public Safety or other authorized
entity for fingerprinting or other service for a national or state criminal
history check in connection with a license application [er renewal];

(14) [@6)] abase fee of $50 for approval of an ACE course;

(15) [@D)] a content review fee of $5 per classroom hour
for approval of an ACE course;

(16) [28)] a course approval fee of $50 for approval of an
ACE course currently approved by the AQB or another state appraiser
regulatory agency;

(17) [29)] a one-time offering course approval fee of $25
for approval of a 2-hour ACE course to be offered in-person only one
time;

(18) [(39)] a fee of $200 for an application for an ACE
provider approval or subsequent approval; and

[(3H a fee of $20 for filing any application, rencwal,
change request, or other record on paper when the person may other-

wise file electronically by acecessing the Board's website and entering
the required information online; and}

(19) [B2)] any fee required by the Department of Informa-
tion Resources for establishing and maintaining online applications.

(b) Fees must be submitted in U.S. funds payable to the order
of the Texas Appraiser Licensing and Certification Board. Fees are not
refundable once an application has been accepted for filing. Persons
who have submitted a payment that [eheek whieh] has been dishonored
[returned], and who have not made good on that payment [eheek]
within 30 days, for whatever reason, must submit all replacement
[future] fees in the form of a cashier's check, money order, or online

credit card payment [er money order).

(c) Licensing fees are waived for members of the Board staff
who must maintain a license for employment with the Board only and
are not also using the license for outside employment.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2019.

TRD-201903206

Kristen Worman

General Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 936-3652

¢ ¢ ¢
22 TAC §153.9

The Texas Appraiser Licensing and Certification Board (TALCB)
proposes amendments to 22 TAC §153.9, Applications.

The TALCB Executive Committee recommends the proposed
amendments to provide clarity to applicants regarding licensing
requirements related to military service members, veterans, and
military spouses and implement statutory changes enacted by
the 86th Legislature in SB 1200, which establish limited reci-
procity for military spouses to practice in Texas, consistent with
license reciprocity available under federal law.

Kristen Worman, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Worman has also determined that for each year of the first
five years the proposed amendments and rules are in effect the
public benefits anticipated as a result of enforcing the proposed
amendments will be greater clarity in the rules, a more stream-
lined approach to licensing of military service members, veter-
ans, and military spouses, and compliance with federal law and
statutory changes enacted by the 86th Legislature, including re-
quirements that are easier to understand, apply, and process.

Growth Impact Statement:

For each year of the first five years the proposed amendments
and rules are in effect the amendments and rules will not:

--create or eliminate a government program;

--require the creation of new employee positions or the elimina-
tion of existing employee positions;

--require an increase or decrease in future legislative appropria-
tions to the agency;

--require an increase or decrease in fees paid to the agency;

--create a new regulation;
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--expand, limit or repeal an existing regulation; and

--increase the number of individuals subject to the rule's appli-
cability.

For each year of the first five years the proposed amendments
are in effect, there is no anticipated impact on the state's econ-
omy.

Comments on the proposed amendments may be submitted
to Kristen Worman, General Counsel, Texas Appraiser Licens-
ing and Certification Board, P.O. Box 12188, Austin, Texas
78711-2188 or emailed to: general.counsel@talcb.texas.gov.
The deadline for comments is 30 days after publication in the
Texas Register.

The amendments are proposed under Texas Occupations Code
§1103.151, which authorizes TALCB to adopt rules adopt rules
relating to certificates and licenses.

The statute affected by these proposed amendments is Chapter
1103, Texas Occupations Code. No other statute, code, or article
is affected by the proposed amendments.

§153.9.  Applications.

(a) A persondesiring to be licensed as an appraiser or appraiser
trainee shall file an application using forms prescribed by the Board or
the Board's online application system, if available. The Board may
decline to accept for filing an application that is materially incomplete
or that is not accompanied by the appropriate fee. Except as provided
by the Act, the Board may not grant a license to an applicant who has
not:

(1) paid the required fees;

(2) submitted a complete and legible set of fingerprints as
required in §153.12 of this title;

(3) satisfied any experience and education requirements es-
tablished by the Act, Board rules, and the AQB;

(4) successfully completed any qualifying examination
prescribed by the Board;

(5) provided all supporting documentation or information
requested by the Board in connection with the application;

(6) satisfied all unresolved enforcement matters and re-
quirements with the Board; and

(7) met any additional or superseding requirements estab-
lished by the Appraisal Qualifications Board.

(b) Termination of application. An application is void and sub-
ject to no further evaluation or processing if within one year from the
date an application is filed, an applicant fails to satisfy:

(1) a current education, experience or exam requirement;
or

(2) the fingerprint and criminal history check requirements
in §153.12 of this title.

(c) A license is valid for the term for which it is issued by
the Board unless suspended or revoked for cause and unless revoked,
may be renewed in accordance with the requirements of §153.17 of this
title (relating to Renewal or Extension of Certification and License or
Renewal of Trainee Approval).

(d) The Board may deny a license to an applicant who fails
to satisfy the Board as to the applicant's honesty, trustworthiness, and
integrity.

(e) The Board may deny a license to an applicant who submits
incomplete, false, or misleading information on the application or sup-
porting documentation.

(f) When an application is denied by the Board, no subse-
quent application will be accepted within two years after the date of
the Board's notice of denial as required in §157.7 of this title.

(g) The following terms, when used in this section, have the
following meanings, unless the context clearly indicates otherwise:

(1) "Military service member" means a person who is on
current full-time military service in the armed forces of the United
States or active duty military service as a member of the Texas military
forces, as defined by Section 437.001, Government Code, or similar
military service of another state.

(2) "Military spouse" means a person who is married to a
military service member.

(3) "Veteran" means a person who has served as a military
service member and who was discharged or released from active duty.

(h) [€2)] This subsection applies to an applicant who is a mili-
tary service member, [a military] veteran, or military[the] spouse [efa
persen serving on active duty as a member of the armed forees of the
United States].

(1) The Board will process an application under this sub-
section on an expedited basis.

(2) Ifan applicant under this subsection holds a current li-
cense issued by another state or jurisdiction that has licensing require-
ments that are substantially equivalent to the requirements for the li-
cense issued in this state, the Board will:

(A) Waive the license application and examination fees;

and

(B) Issue the license as soon as practicable after receipt
of the application.

HD The Board shall waive the license application and ex-

HA) a military service member or military veteran

[(B) amilitary service member, military veteran, or mil-
tary speuse whe holds a eurrent license issued by another jurisdietion
that has licensing requirements that are substantially equivalent to the
requirements for the Heense in this state-]

H2) The Board shall issue on an expedited basis a license
to an applicant whe helds a eurrent license issued by another state or
alent to the requirements for the license issued in this state-]

(3) The Board may reinstate a license previously held by
an applicant, if the applicant satisfies the requirements in §153.16 of
this chapter.

(4) The Board may allow an applicant to demonstrate com-
petency by alternative methods in order to meet the requirements for
obtaining a particular license issued by the Board. For purposes of this
subsection, the standard method of demonstrating competency is the
specific examination, education, and/or experience required to obtain
a particular license.
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(5) Inlieu ofthe standard method(s) of demonstrating com-
petency for a particular license and based on the applicant's circum-
stances, the alternative methods for demonstrating competency may
include any combination of the following as determined by the Board:

(A) education;

(B) continuing education;

(C) examinations (written and/or practical);

(D) letters of good standing;

(E) letters of recommendation;

(F) work experience; or

(G) other methods required by the commissioner.

(1) [] This subsection applies to an applicant who is a mil-
itary service member [serving on active duty] or [is a] veteran [of the
armed forces of the United States].

(1) The Board will waive the license application and exam-
ination fees for an applicant under this subsection whose military ser-
vice, training or education substantially meets all of the requirements
for a license.

(2) [€B] The Board will credit any verifiable military ser-
vice, training or education obtained by an applicant that is relevant to
a license toward the requirements of a license.

(3) [€2)] This subsection does not apply to an applicant who
holds a restricted license issued by another jurisdiction.

(4) [€3)] The applicant must pass the qualifying examina-
tion, if any, for the type of license sought.

(5) [#4)] The Board will evaluate applications filed under
this subsection [by an applicant whe is serving on active duty er is a
veteran of the armed forees of the United States] consistent with the
criteria adopted by the AQB and any exceptions to those criteria as
authorized by the AQB.

(j) _This subsection applies to an applicant who is a military
spouse. The Board will waive the license application fee and issue a
license by reciprocity to an applicant who wants to practice in Texas in
accordance with 55.0041, Occupations Code, if:

(1) the applicant submits:

(A) an application to practice in Texas on a form ap-
proved by the Board;

(B) proof of the applicant's Texas residency; and

(C) acopy ofthe applicant's military identification card;

and

(2) the Board verifies that the military spouse is currently
licensed and in good standing with the other state or jurisdiction.

(k) [€)] Except as otherwise provided in this section, a [A]
person applying for license under subsection [{g) er] (h), (i) or (j) of
this section must also:

(1) submit the Board's approved application form for the
type of license sought;

(2) pay the required fee for that application; and

(3) submit the supplemental form approved by the Board
applicable to subsection [{g) ex] (h), (i) or (j) of this section.

(1) [6)] The commissioner may waive any prerequisite to ob-
taining a license for an applicant as allowed by the AQB.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2019.

TRD-201903201

Kristen Worman

General Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 936-3652

¢ ¢ ¢

22 TAC §153.17

The Texas Appraiser Licensing and Certification Board (TALCB)
proposes amendments to 22 TAC §153.17, License Renewal.

The TALCB Enforcement Committee recommends the proposed
amendments to implement statutory changes to Chapter 1103,
Occupations Code, enacted by the 86th Legislature in SB 624 as
part of TALCB's Sunset Review process, allowing TALCB to deny
a license renewal if a license holder is in violation of a TALCB
Order.

Kristen Worman, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Worman has also determined that for each year of the first
five years the proposed amendments and rules are in effect the
public benefits anticipated as a result of enforcing the proposed
amendments will be improved clarity and greater transparency
for members of the public and license holders, as well as require-
ments that are consistent with the statute and easier to under-
stand, apply, and process.

Growth Impact Statement:

For each year of the first five years the proposed amendments
and rules are in effect the rule will not:

--create or eliminate a government program;

--require the creation of new employee positions or the elimina-
tion of existing employee positions;

--require an increase or decrease in future legislative appropria-
tions to the agency;

--require an increase or decrease in fees paid to the agency;
--create a new regulation;
--expand, limit or repeal an existing regulation; and

--increase the number of individuals subject to the rule's appli-
cability.

For each year of the first five years the proposed amendments
are in effect, there is no anticipated impact on the state's econ-
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omy as the proposed amendments would simply provide ad-
ditional guidance to license holders and the public about how
TALCB prioritizes complaint investigations and the investigative
process.

Comments on the proposed amendments may be submitted
to Kristen Worman, General Counsel, Texas Appraiser Licens-
ing and Certification Board, P.O. Box 12188, Austin, Texas
78711-2188 or emailed to: general.counsel@talcb.texas.gov.
The deadline for comments is 30 days after publication in the
Texas Register.

The amendments are proposed under SB 624 to implement
Texas Occupations Code §1103.214, which takes effect on
September 1, 2019, and allows TALCB to deny a license re-
newal if a license holder is in violation of a TALCB order.

The statute affected by these proposed amendments is Chapter
1103, Texas Occupations Code. No other statute, code, or article
is affected by the proposed amendments.

$153.17.  License Renewal.
(a) General Provisions.

(1) The Board will send a renewal notice to the license
holder at least 90 days prior to the expiration of the license. It is the
responsibility of the license holder to apply for renewal in accordance
with this chapter, and failure to receive a renewal notice from the Board
does not relieve the license holder of the responsibility to timely apply
for renewal.

(2) A license holder renews the license by timely filing an
application for renewal, paying the appropriate fees to the Board, and
satisfying all applicable education, experience, fingerprint and criminal
history check requirements.

(3) To renew a license on active status, a license holder
must complete the ACE report form approved by the Board and, within
20 days of filing the renewal application, submit course completion cer-
tificates for each course that was not already submitted by the education
provider and reflected in the license holder's electronic license record.

(A) The Board may request additional verification of
ACE submitted in connection with a renewal. If requested, such docu-
mentation must be provided within 20 days after the date of request.

(B) Knowingly or intentionally furnishing false or mis-
leading ACE information in connection with a renewal is grounds for
disciplinary action up to and including license revocation.

(4) An application for renewal received by the Board is
timely and acceptable for processing if it is:

(A) complete;

(B) accompanied with payment of the required fees;
and

(C) postmarked by the U.S. Postal Service, accepted by
an overnight delivery service, or accepted by the Board's online pro-
cessing system on or before the date of expiration.

(b) ACE Extensions.

(1) The Board may grant, at the time it issues a license re-
newal, an extension of time of up to 60 days after the expiration date
of the previous license to complete ACE required to renew a license,
subject to the following:

(A) The license holder must:

(i) timely submit the completed renewal form;

(i) complete an extension request form; and
(iii) pay the required renewal and extension fees.

(B) ACE courses completed during the 60-day exten-
sion period apply only to the current renewal and may not be applied
to any subsequent renewal of the license.

(C) A person whose license was renewed with a 60-day
ACE extension:

(i) will be designated as non-AQB compliant on the
National Registry and will not perform appraisals in a federally related
transaction until verification is received by the Board that the ACE
requirements have been met;

(i) may continue to perform appraisals in non-fed-
erally related transactions under the renewed license;

(iii) must, within 60 days after the date of expira-
tion of the previous license, complete the approved ACE report form
and submit course completion certificates for each course that was not
already submitted by the provider and reflected in the applicant's elec-
tronic license record; and

(iv) will have the renewed license placed in inactive
status if, within 60 days of the previous expiration date, ACE is not
completed and reported in the manner indicated in paragraph (2) of
this subsection. The renewed license will remain on inactive status
until satisfactory evidence of meeting the ACE requirements has been
received by the Board and the fee to return to active status required by
§153.5 of this title (relating to Fees) has been paid.

(2) Appraiser trainees may not obtain an extension of time
to complete required continuing education.

(c) Renewal of Licenses for Persons on Active Duty. A person
who is on active duty in the United States armed forces may renew an
expired license without being subject to any increase in fee imposed in
his or her absence, or any additional education or experience require-
ments if the person:

(1) did not provide appraisal services while on active duty;

(2) provides a copy of official orders or other documenta-
tion acceptable to the Board showing the person was on active duty
during the last renewal period;

(3) applies for the renewal within two years after the per-
son's active duty ends;

(4) pays the renewal application fees in effect when the pre-
vious license expired; and

(5) completes ACE requirements that would have been im-
posed for a timely renewal.

(d) Late Renewal. If an application is filed within six months
of the expiration of a previous license, the applicant shall also provide
satisfactory evidence of completion of any continuing education that
would have been required for a timely renewal of the previous license.

(e) Denial of Renewal. The Board may deny an application
for license renewal if the license holder is in violation of a Board order.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2019.

TRD-201903202
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Kristen Worman

General Counsel

Texas Appraiser Licensing and Certification Board
Earliest possible date of adoption: October 27, 2019
For further information, please call: (512) 936-3652

¢ L4 ¢
22 TAC §153.19

The Texas Appraiser Licensing and Certification Board (TALCB)
proposes amendments to 22 TAC §153.19, Licensing for Per-
sons with Criminal History and Moral Character Determination.

The TALCB Enforcement Committee recommends the proposed
amendments to implement statutory changes to Chapter 53, Oc-
cupations Code, enacted by the 86th Legislature in HB 1342 and
SB 1217 regarding the requirements for evaluating criminal con-
victions and arrests of license applicants and license holders,
and statutory changes to Chapter 1103, Occupations Code, en-
acted by the 86th Legislature in SB 624, as part of the Sunset
Review process.

After considering the factors identified by the Legislature in HB
1342, the proposed amendments revise the list of crimes that
TALCB has determined to be directly related to the duties and
responsibilities of the licensed occupations of certified general
appraiser, certified residential appraiser, licensed residential ap-
praiser, and appraiser trainee. The proposed amendments also
conform the remaining provisions of this section to the statutory
changes enacted by the Legislature in HB 1342 and SB 1217
and substitute the term "fitness" for the phrase "moral character"
to conform this section to the statutory changes enacted by the
Legislature in SB 624.

Kristen Worman, General Counsel, has determined that for the
first five-year period the proposed amendments are in effect,
there will be no fiscal implications for the state or units of local
government as a result of enforcing or administering the pro-
posed amendments. There is no adverse economic impact an-
ticipated for local or state employment, rural communities, small
businesses, or micro businesses as a result of implementing the
proposed amendments. There is no significant economic cost
anticipated for persons who are required to comply with the pro-
posed amendments. Accordingly, no Economic Impact state-
ment or Regulatory Flexibility Analysis is required.

Ms. Worman has also determined that for each year of the first
five years the proposed amendments and rules are in effect the
public benefits anticipated as a result of enforcing the proposed
amendments will be improved clarity and greater transparency
for members of the public and license holders, as well as re-
quirements that are consistent with the statutes and easier to
understand, apply, and process.

Growth Impact Statement:

For each year of the first five years the proposed amendments
and rules are in effect the amendments and rules will not:

--create or eliminate a government program;

--require the creation of new employee positions or the elimina-
tion of existing employee positions;

--require an increase or decrease in future legislative appropria-
tions to the agency;

--require an increase or decrease in fees paid to the agency;

--create a new regulation;

--expand, limit or repeal an existing regulation; and

--increase the number of individuals subject to the rule's appli-
cability.

For each year of the first five years the proposed amendments
are in effect, there is no anticipated impact on the state's econ-
omy.

Comments on the proposed amendments may be submitted
to Kristen Worman, General Counsel, Texas Appraiser Licens-
ing and Certification Board, P.O. Box 12188, Austin, Texas
78711-2188 or emailed to: general.counsel@talcb.texas.gov.
The deadline for comments is 30 days after publication in the
Texas Register.

The amendments are proposed under Texas Occupations Code
§1103.151, which authorizes TALCB to adopt rules related to
certificates and licenses.

The statute affected by these proposed amendments is Chapter
1103, Texas Occupations Code. No other statute, code, or article
is affected by the proposed amendments.

$§153.19. Licensing for Persons with Criminal History and Fitness
[Moral Character] Determination.

(a) No currently incarcerated individual is eligible to obtain or
renew a license. A person's license will be revoked upon the person's
incarceration [imprisenment| following a felony conviction, felony
probation revocation, revocation of parole, or revocation of mandatory
suspension.

(b) The Board may suspend or revoke an existing valid license,
disqualify an individual from receiving a license, deny to a person the
opportunity to be examined for a license or deny any application for a
license, if the person has been convicted of a felony, had their felony
probation revoked, had their parole revoked, or had their mandatory su-
pervision revoked. Any such action may be taken [shall be made] after
consideration of the required factors [detailed] in Chapter 53, [Texas]
Occupations Code, [§53-022] and [subseetion (d) of] this section.

(c) A license holder must conduct himself or herself with hon-
esty, integrity, and trustworthiness. After considering the required fac-
tors in Chapter 53, Occupations Code, [Thus;]| the Board determines
that a conviction or deferred adjudication deemed a conviction under
Chapter 53, Occupations Code, of [has considered the factors in Texas
Oeccupations Code §53.022 and deems] the following crimes to be di-
rectly related to the duties and responsibilities of a certified general or
certified residential [eceupation of] appraiser, a licensed appraiser or
appraiser trainee:

(1) offenses involving fraud or misrepresentation;

(2) offenses against real or per