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Requests for Opinions 
RQ-0325-KP 

Requestor: 

Mr. Darrell T. Brownlow 

Chairman 

San Antonio River Authority 

100 East Guenther Street 

San Antonio, Texas 78204-1401 

Re: Whether the San Antonio River Authority may release an inun-
dation easement that has been declared surplus without receiving fair 
market value (RQ-0325-KP) 

Briefs requested by January 20, 2020 

RQ-0326-KP 

Requestor: 

The Honorable Senfronia Thompson 

Chair, House Committee on Public Health 

Texas House of Representatives 

Post Office Box 2910 

Austin, Texas 78768-2910 

Re: Authority of Fort Bend Independent School District to maintain a 
historic cemetery discovered on a school construction site (RQ-0326-
KP) 

Briefs requested by January 21, 2020 

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110. 
TRD-201904997 
Ryan L. Bangert 
Deputy Attorney General for Legal Counsel 
Office of the Attorney General 
Filed: December 23, 2019 
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TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 

CHAPTER 65. WILDLIFE 
SUBCHAPTER B. DISEASE DETECTION AND 
RESPONSE 
DIVISION 1. CHRONIC WASTING DISEASE 
(CWD) 
31 TAC §65.81, §65.82 

Pursuant to Parks and Wildlife Code, §12.027, and Government 
Code, §2001.034, the executive director of the Texas Parks and 
Wildlife Department (the department) adopts, on an emergency 
basis, amendments to §65.81 and §65.82, concerning Disease 
Detection and Response. The rules are contained in Division 1 
of Subchapter B. The emergency adoption establishes a new 
chronic wasting disease (CWD) Containment Zone (CZ) and 
Surveillance Zone (SZ) in Val Verde County in response to the 
recent detection of CWD in a free-ranging white-tailed deer in 
Val Verde County. 

The department's executive director has determined that the na-
ture of CWD and its recent detection in a free-ranging white-
tailed deer in Val Verde County pose an immediate danger to 
white-tailed deer and mule deer, which are species authorized 
to be regulated by the department, and that the adoption of the 
amendment on an emergency basis with fewer than 30 days' no-
tice is necessary to address this immediate danger. 

The emergency rules will initially be in effect for no longer than 
120 days, but may be extended for an additional 60 days. It is 
the intent of the department to also publish proposed rules pur-
suant to the Administrative Procedure Act's notice and comment 
rulemaking process. 

CWD is a fatal neurodegenerative disorder that affects some 
cervid species, including white-tailed deer, mule deer, elk, red 
deer, sika, and their hybrids (susceptible species). It is classified 
as a TSE (transmissible spongiform encephalopathy), a family of 
diseases that includes scrapie (found in sheep), bovine spongi-
form encephalopathy (BSE, found in cattle and commonly known 
as "Mad Cow Disease"), and variant Creutzfeldt-Jakob Disease 
(vCJD) in humans. 

Although CWD remains under study, it is known to be in-
variably fatal to certain species of cervids, and is transmitted 
both directly (through animal-to-animal contact) and indirectly 
(through environmental contamination). (There has never been 
a documented transmission of CWD to a human. The Center 

for Disease Control recommends that people not consume 
venison from CWD-positive animals.) Moreover, a high preva-
lence of the disease in wild populations correlates with deer 
population declines and there is evidence that hunters tend to 
avoid areas of high CWD prevalence. If CWD is not contained 
and controlled, the implications of the disease for Texas and its 
multi-billion dollar ranching, hunting, wildlife management, and 
real estate economies could potentially be significant. 

The department has engaged in several rulemakings over the 
years to address the threat posed by CWD. In 2005, the de-
partment closed the Texas border to the entry of out-of-state 
captive white-tailed and mule deer and increased regulatory re-
quirements regarding disease monitoring and record keeping 
(30 TexReg 3595). (The closing of the Texas border to entry 
of out-of-state captive white-tailed and mule deer was updated, 
effective in January 2010, to address other disease threats to 
white-tailed and mule deer (35 TexReg 252).) 

On July 10, 2012, the department confirmed that two mule 
deer sampled in the Texas portion of the Hueco Mountains 
tested positive for CWD. In response, the department adopted 
new rules in 2013 (37 TexReg 10231) to implement a CWD 
containment strategy in far West Texas. The rules established 
a system of concentric zones within which the movement of live 
deer under department permits (Deer Breeder Permits, Triple 
T Permits, Deer Management Permits, Scientific Research 
Permits, Zoological Collection Permits, Educational Display 
Permits, and Wildlife Rehabilitation Permits) is restricted, and 
required deer harvested in specific geographical areas to be 
presented at check stations to be tested for CWD. In 2015, 
those rules were modified (41 TexReg 7501) in response to 
additional CWD discoveries in the Texas Panhandle and Medina 
County, creating additional SZs and CZs. 

In June of 2015, the department received confirmation that a 
two-year-old white-tailed deer held in a deer breeding facility 
in Medina County ("index facility") had tested positive for CWD, 
which was followed by positive test results for white-tailed deer in 
four additional deer breeding facilities. In response to the index 
case, the department first adopted emergency rules (40 TexReg 
5566) to respond immediately to the threat, then developed in-
terim rules (41 TexReg 815) intended to function through the 
2015-2016 hunting season until permanent rules could be im-
plemented. Working closely with the Texas Animal Health Com-
mission (TAHC), the regulated community, and key stakehold-
ers, and with the assistance of the Center for Public Policy Dis-
pute Resolution of the University of Texas School of Law, the 
department developed comprehensive CWD management rules 
(Subchapter B, Division 2), adopted in 2016 (41 TexReg 5726). 
The comprehensive CWD management rules address the move-
ment and consequences of movement of live deer under various 
department-issued permits (Deer Breeder Permits, Triple T Per-
mits, and Deer Management Permits). Concurrently, the depart-
ment engaged in rulemaking affecting Subchapter B, Division 1 
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♦ ♦ ♦ 

(41 TexReg 7501) to create additional SZs and CZs affecting 
portions of Bandera, Medina, and Uvalde counties. 

Based on the epidemiological science of CWD and in consulta-
tion with TAHC, the department has determined that prompt ac-
tion to contain CWD in Val Verde County is necessary and that 
it is prudent to designate new CZ 4 and SZ 4 by emergency rule 
with fewer than 30 days' notice. 

The emergency rules impose restrictions on the movement to, 
from, and within SZs and CZs of live deer under various permits 
issued by the department and impose additional restrictions on 
the movement of dead deer and parts of dead deer from the CZ 
and SZ (including mandatory check station and documentation 
requirements). 

Within a CZ, no person shall conduct, authorize or cause any 
activity involving the movement of a susceptible species under a 
permit issued pursuant to Parks and Wildlife Code, Chapter 43, 
Subchapters C, E, L, R, or R-1. Such prohibited activity includes, 
but is not limited to, transportation, introduction, removal, autho-
rizing the transportation, introduction or removal of, or causing 
the transportation, introduction or removal of a live susceptible 
species into, out of, or within a CZ. The rules also prohibit the 
possession of susceptible species within new deer breeding fa-
cilities within a CZ, prohibit the recapture of escaped breeder 
deer unless authorized under a hold order or herd plan issued 
by TAHC, and prohibit the transfer of breeder deer to or from a 
TC 2 or TC 3 deer breeding facility located within a CZ; how-
ever, a TC 1 deer breeding facility located in a CZ may release 
breeder deer to immediately adjoining acreage if the release site 
and the breeding facility share the same ownership, but may not 
transfer deer to or from any other location. Additionally, the CZ 
designation imposes specific carcass movement restrictions on 
deer and parts of deer harvested within a CZ. The department 
also intends to establish mandatory check stations within CZ 4. 

The department will undertake to inform the public with respect 
to the emergency rules and permanent rules to follow. 

The emergency action is necessary to protect the state's white-
tailed deer and mule deer populations, as well as associated 
industries. 

The rules are adopted on an emergency basis under Parks and 
Wildlife Code, §12.027, which authorizes the department's ex-
ecutive director to adopt emergency rules if there is an imme-
diate danger to a species authorized to be regulated by the de-
partment, and under Government Code §2001.034, which au-
thorizes a state agency to adopt such emergency rules without 
prior notice or hearing. 

§65.81. Containment Zones; Restrictions. 

The areas described in paragraph (1) of this section are CZs. 

(1) Containment Zones. 

(A) - (C) (No change.) 

(D) Containment Zone 4: That portion of the state lying 
within the boundaries of a line beginning in Val Verde County at the In-
ternational Bridge and proceeding northeast along Spur 239 to U.S. 90; 
thence north along U.S. 90 to the intersection of U.S. 277/377, thence 
north along U.S. 277/377 to the U.S. 277/377 bridge at Lake Amis-
tad (29.496183°, -100.913355°), thence west along the southern shore-
line of Lake Amistad to International boundary at Lake Amistad dam, 

thence south along the Rio Grande River to the International Bridge on 
Spur 239. 

(E) [(D)] Existing CZs may be modified and additional 
CZs may be designated as necessary by the executive director as pro-
vided in §65.84 of this title (relating to Powers and Duties of the Ex-
ecutive Director). 

(2) (No change.) 

§65.82. Surveillance Zones; Restrictions. 
The areas described in paragraph (1) of this section are SZs. 

(1) Surveillance Zones. 

(A) - (C) (No change.) 

(D) Surveillance Zone 4: That portion of the state 
lying within a line beginning in Val Verde County at the conflu-
ence of Sycamore Creek and the Rio Grande River (29.242341°, 
-100.793906°); thence northeast along Sycamore Creek to U.S. 277; 
thence northwest on U.S. 277 to Loop 79; thence north along Loop 
79 to the Union Pacific Railroad; thence east along the Union Pacific 
Railroad to Liberty Drive (north entrance to Laughlin Airforce Base); 
thence north along Liberty Drive to U.S. 90; thence west along U.S. 
90 to Loop 79; thence north along Loop 79 to the American Electric 
Power (AEP) Ft. Lancaster-to-Hamilton Road 138kV transmission 
line (29.415542°, -100.847993°); thence north along the AEP Ft. Lan-
caster-to-Hamilton Road 138kV transmission line to a point where the 
AEP Ft. Lancaster-to-Hamilton Road 138kV transmission line turns 
northwest (29.528552°, -100.871618°); thence northwest along the 
AEP Ft. Lancaster-to-Hamilton Road 138kV transmission line to the 
AEP Ft. Lancaster-to-Hamilton Road maintenance road (29.569259°, 
-100.984758°); thence along the AEP Ft. Lancaster-to-Hamilton Road 
maintenance road to Spur 406; thence northwest along Spur 406 to 
U.S. 90; thence south along U.S. 90 to Box Canyon Drive; thence 
west along Box Canyon Drive to Bluebonnet Drive; thence southwest 
along Bluebonnet Drive to Lake Drive; thence south along Lake Drive 
to Lake Amistad (29.513298°, -101.172454°), thence southeast along 
the International Boundary to the International Boundary at the Lake 
Amistad dam; thence southeast along the Rio Grande River to the 
confluence of Sycamore Creek (29.242341°, -100.793906°). 

(E) [(D)] Existing SZs may be modified and additional 
SZs may be designated as necessary by the executive director as pro-
vided in §65.84 of this title (relating to Powers and Duties of the Ex-
ecutive Director). 

(2) (No change.) 

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal 
authority to adopt. 

Filed with the Office of the Secretary of State on December 19, 

2019. 
TRD-201904931 
Todd George 
Assistant General Counsel 
Texas Parks and Wildlife Department 
Effective date: December 19, 2019 
Expiration date: April 16, 2020 
For further information, please call: (512) 389-4775 
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TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 24. HEMP PROGRAM 
The Texas Department of Agriculture (TDA or the Department) 
proposes new Title 4, Part 1, Chapter 24, Hemp Program, Sub-
chapter A, General Provisions, §§24.1 - 24.4, relating to General 
Provisions; Subchapter B, Fees, §§24.5 - 24.7; Subchapter C, 
Licensing, §§24.8 - 24.19; Subchapter D, Inspections, Sampling 
and Collection, §§24.20 - 24.23; Subchapter E, Testing, §§24.24 
- 24.29; Subchapter F, Disposal, §24.30 and §24.31; Subchapter 
G, Enforcement, §§24.32 - 24.38; Subchapter H, Transportation, 
§§24.39 - 24.43; Subchapter I, Hemp Seed, §§24.44 - 24.48; 
and Subchapter J, Agricultural or Academic Hemp Related Re-
search, §24.49 and §24.50. The proposed new rules are for 
TDA's administration of hemp production to comply with the Agri-
cultural Improvement Act of 2018 (2018 Farm Bill) enacted by the 
115th United States Congress, and House Bill 1325 (HB 1325) 
enacted by the 86th Texas Legislature. The proposed rules will 
regulate and license the growth and distribution of hemp and 
nonconsumable hemp products in Texas. 

Phillip Wright, Administrator for Agriculture and Consumer Pro-
tection, Texas Department of Agriculture, has determined that 
there will be significant fiscal impact to state government as a 
result of implementing the proposed rules. The program and all 
associated direct and indirect costs will be absorbed by TDA dur-
ing the first year at a minimum. TDA does not expect any cost to 
local governments at this time. As hemp production has not been 
legal in Texas, TDA lacks sufficient information to estimate rev-
enues or engage in cost recovery calculations for this program at 
this time. However, TDA anticipates that it will be able to recover 
the costs of the program based on the number of licenses issued 
and sampling conducted. As a reference, Kentucky Department 
of Agriculture issued 1030 applications and 1000 permits, and 
the Tennessee Department of Agriculture received 2600 applica-
tions for the 2019 growing season under their Hemp Research 
Pilot Programs, which limited hemp production to research pur-
poses only, in accordance with the Agriculture Act of 2014. Since 
the proposed rules allow for hemp production outside and be-
yond research purposes, in accordance with the 2018 Farm Bill 
and HB 1325, TDA anticipates a higher number of applications 
received and permits issued for Texas' 2020 growing season 
compared to Kentucky's and Tennessee's 2019 growing season. 

Mr. Wright has also determined that for each year of the first 
five years the proposed rules are in effect, the anticipated pub-
lic benefit as a result of administering the proposed rules will be 
to provide Texas farmers with new agricultural opportunities to 
produce and handle hemp. As with many state regulations, af-

fected producers and industry will absorb costs associated with 
the compliance of these rules. However, TDA lacks sufficient 
data to quantify the effect on small and micro-businesses at this 
time. The cost of compliance with the rules related to hemp pro-
duction will depend on various factors, including the size of the 
operation. TDA does not anticipate that there will be an adverse 
fiscal impact on rural communities related to the implementation 
of this proposal. Any potential increases in the cost of doing 
business will be offset by the increased marketing and sales op-
portunities for Texas producers. 

Mr. Wright has also provided the following information related to 
the government growth impact statement, as required pursuant 
to Texas Government Code, §2001.0221. As a result of imple-
menting the proposal, for the first five years the proposed rules 
are in effect: 

(1) the TDA Hemp Program will be created; 

(2) an additional 7.1 full time employee positions may be created 
over the course of 5 years, and no existing Department staff po-
sitions will be eliminated; and 

(3) there may be an increase in future legislative appropriations 
to the Department of at least $3,127,336 to cover costs to include 
the creation of new employee positions, and the regulation and 
administration of the hemp program, over the course of 5 years. 

Additionally, Mr. Wright has determined that for the first five 
years the proposed rules are in effect: 

(1) there will be an increase in fees paid to the Department, as 
this program is entirely new and TDA is required to assess li-
cense and/or inspection fees in order to implement or finance 
this program; 

(2) new regulations will be created by the proposal; 

(3) the number of individuals subject to the proposal will in-
crease, as this is a new program; and 

(4) the proposal will positively affect the Texas economy by al-
lowing producers to grow hemp in the State. 

The Texas Department of Agriculture invites comments on the 
proposed new rules from any member of the public. Comments 
may be submitted to Philip Wright, Administrator for Agriculture 
and Consumer Protection, Texas Department of Agriculture, 
P.O. Box 12847, Austin, Texas 78711, or by email to RuleCom-
ments@TexasAgriculture.gov. Comments must be received by 
TDA no later than Monday, Febuary 10, 2020. 

SUBCHAPTER A. GENERAL PROVISIONS 
4 TAC §§24.1 - 24.4 

New Title 4, Part 1, Chapter 24, Hemp Program, Subchapters 
A through J, is proposed in compliance with the 2018 Farm Bill 
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and HB 1325, which authorize the Department to establish rules 
concerning the production of hemp in the State of Texas. 

The proposal is made under §§121.003, 121.004, and 122.051 
of the Texas Agriculture Code (the Code), which designate the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorize 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

Chapters 12, 121 and 122 of the Code are affected by the pro-
posal. 

§24.1. Definitions. 

Words used in this chapter in the singular form shall be deemed to im-
part the plural, and vice versa, as the case may demand. For the pur-
poses of provisions and regulations of this chapter, unless the context 
otherwise requires, the following terms shall mean: 

(1) "Act" means Texas House Bill 1325, relating to the pro-
duction and regulation of hemp in Texas, as codified in Chapters 121 
and 122 of the Code. 

(2) "Acceptable hemp THC level" means a delta-9 tetrahy-
drocannabinol content concentration level on a dry weight basis, that, 
when reported with the laboratory's measurement of uncertainty, pro-
duces a distribution or range that includes a result of 0.3% or less. For 
example, if the reported delta-9 tetrahydrocannabinol content concen-
tration level on a dry weight basis is 0.35% and the measurement of 
uncertainty is +/- 0.06%, the measured delta-9 tetrahydrocannabinol 
content concentration level on a dry weight basis for this sample ranges 
from 0.29% to 0.41%. Because 0.3% is within the distribution or range, 
the sample is within the acceptable hemp THC level for the purpose of 
plan compliance. This definition of "acceptable hemp THC level" af-
fects neither the statutory definition of hemp, in 7 U.S.C. §1639o(1) and 
Texas Agriculture Code §121.001, nor the definition of "marihuana," in 
21 U.S.C. §802(16) and in Texas Health and Safety Code §481.002(26). 

(3) "Administrative action" includes a denial, revocation or 
suspension of a license, or an assessed penalty. 

(4) "Applicant" means a person, or a person who is autho-
rized to sign for a business entity, who submits an application to par-
ticipate in the Department's hemp program. 

(5) "Cannabis" means a genus of flowering plants in 
the family Cannabaceae of which Cannabis sativa is a species, and 
Cannabis indica and Cannabis ruderalis are subspecies thereof. 
Cannabis refers to any form of the plant in which the delta-9 tetrahy-
drocannabinol concentration on a dry weight basis has not yet been 
determined. 

(6) "Certified or Approved hemp seed" means seed that 
meets the legal standards for seed quality and labeling required by 
Texas and federal law, the legal standards of the jurisdictions from 
where the seed is originally sold and produced, and the additional hemp 
seed quality and labeling requirements required by the Department. 

(7) "Commissioner" means the Commissioner of the Texas 
Department of Agriculture. 

(8) "Contiguous" means all of the lots in or on a location 
owned or controlled by one owner or tenant, or the same owner and 
tenant, and no lot is separated from the other lots on the location by 
different ownership or control, or a public right of way, a navigable 
waterway, or an area greater than sixty feet. 

(9) "Controlled Substance" is defined in Tex. Health & 
Safety Code §481.002(5). The term does not include hemp, as defined 
by Tex. Agric. Code §121.001, or the tetrahydrocannabinols in hemp. 

(10) "Conviction" means any plea of guilty or nolo con-
tendere, or any finding of guilt, except when the finding of guilt is sub-
sequently overturned on appeal, pardoned, or expunged. For purposes 
of this chapter, a conviction is expunged when the conviction is re-
moved from the individual's criminal history record and there are no 
legal disabilities or restrictions associated with the expunged convic-
tion, other than the fact that the conviction may be used for sentencing 
purposes for subsequent convictions. In addition, where an individual 
is allowed to withdraw an original plea of guilty or nolo contendere 
and enter a plea of not guilty and the case is subsequently dismissed, 
the individual is no longer considered to have a conviction for purposes 
of this chapter. 

(11) "Corrective action plan" means a plan established by 
the Department for a licensed hemp producer to correct a negligent 
violation or non-compliance with the hemp program, this chapter, or 
other state or federal statute. 

(12) "Criminal History Report" means the results of a crim-
inal background investigation conducted by the Department. 

(13) "Culpable mental state greater than negligence" 
means to act intentionally, knowingly, willfully, or recklessly. 

(14) "Cultivate" as defined by Tex. Agric. Code 
§122.001(1) means to plant, irrigate, cultivate or harvest a hemp plant. 

(15) "Days" means business days unless otherwise speci-
fied. 

(16) "Decarboxylation" means the removal or elimination 
of carboxyl group from a molecule or organic compound. 

(17) "Decarboxylated" means the completion of the chemi-
cal reaction that converts THC-acid into delta-9-THC, the intoxicating 
component of cannabis. The decarboxylated value is also calculated 
using a conversion formula that sums delta-9-THC and eighty-seven 
and seven tenths (87.7) percent of THC-acid. 

(18) "Delta-9 tetrahydrocannabinol or THC or Delta-9-
THC" means the primary psychoactive component of cannabis. For 
the purposes of this chapter, the terms delta-9-THC and THC are 
interchangeable. 

(19) "Department or TDA" means the Texas Department of 
Agriculture. 

(20) "Drug Enforcement Administration or DEA" means 
the United States Drug Enforcement Administration. 

(21) "DPS" means the Texas Department of Public Safety. 

(22) "Dry weight basis" means the ratio of the amount of 
moisture in a sample to the amount of dry solid in a sample. Dry weight 
is a basis for expressing the percentage of a chemical in a substance 
after removing the moisture from the substance. The percentage of 
THC on a dry weight basis means the percentage of THC, by weight, 
in a cannabis item (plant, extract, or other derivative), after excluding 
moisture from the item. 

(23) "Entity" means a corporation, general partnership, 
joint stock company, association, limited partnership, limited lia-
bility partnership, limited liability company, series limited liability 
company, irrevocable trust, estate, charitable organization, or other 
similar organization, including any such organization participating in 
hemp production as a partner in a general partnership, a participant 
in a joint venture, or a participant in a similar organization. The term 
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entity includes a domestic or foreign entity defined in Texas Business 
Organizations Code §1.002 that will be, or proposes to be, in hemp 
production within the State of Texas. 

(24) "Facility" means a location with a legal description 
and is within the legal control of a person or entity. A facility may 
consist of multiple fields, greenhouses, storage, and/or lots. 

(25) "Farm Service Agency or FSA" means an agency of 
the United States Department of Agriculture. 

(26) "Field" means an outdoor area of land consisting of 
one or more lots on which the producer will produce or store hemp. 

(27) "Final test" means the last Department-authorized lab-
oratory test conducted from a final sample collected. 

(28) "Final sample" means the last Department-authorized 
sample collected from a lot. 

(29) "Gas chromatography or GC" means a type of 
chromatography in analytical chemistry used to separate, identify, 
and quantify each component in a mixture. GC relies on heat for 
separating and analyzing compounds that can be vaporized without 
decomposition. 

(30) "Geospatial location" means a location designated 
through a global system of navigational satellites used to determine 
the precise ground position of a place or object. This includes GPS 
coordinates. 

(31) "Greenhouse" means any indoor structure consisting 
of one or more lots on which the producer will produce or store hemp. 

(32) "Governing person" has the meaning assigned by Tex. 
Bus. Orgs. Code §1.002. 

(33) "GPS" means Global Positioning System. 

(34) "Handle" as defined by Tex. Agric. Code §122.001(3) 
means to possess or store a hemp plant on premises owned, operated, 
or controlled by a license holder for any period of time, or in a vehicle 
for any period of time other than during the actual transport of the plant 
from a premises owned, operated or controlled by a license holder to 
a premises owned, operated or controlled by another license holder, 
or a person licensed under Tex. Health & Safety Code, Chapter 443. 
"Handle" also means to harvest or store hemp plants or hemp plant parts 
prior to the delivery of such plants or plant parts for further processing. 
"Handle" also includes the disposal of cannabis plants that are not hemp 
for purposes of chemical analysis and disposal of such plants. 

(35) "Harvest" means to cut, gather, take, or remove all or 
part of the cannabis plants growing in a lot or lots, for the purpose of 
disposal, cloning, distribution, processing, storage, sale, or any other 
use. "Harvest" does not include transplants from one lot to another lot 
if both lots are within the same license holder's control, and the plants 
are transplanted according to the hemp program rules and procedures. 

(36) "Hemp" or "industrial hemp" as defined Tex. Agric. 
Code §121.001 means the plant species Cannabis sativa L. and any 
part of that plant, including the seeds thereof and all derivatives, ex-
tracts, cannabinoids, isomers, acids, salts, and salts of isomers, whether 
growing or not, with a delta-9 tetrahydrocannabinol concentration of 
not more than 0.3 percent on a dry weight basis. 

(37) "Hemp research license" means a license issued to an 
institution of higher education to produce or handle hemp for research 
purposes. 

(38) "High-performance liquid chromatography or HPLC" 
means a type of chromatography technique in analytical chemistry used 
to separate, identify, and quantify each component in a mixture. HPLC 

relies on pumps to pass a pressurized liquid solvent containing the sam-
ple mixture through a column filled with a solid adsorbent material to 
separate and analyze compounds. 

(39) "Information sharing system" means the database 
which allows the Department to share Texas hemp program informa-
tion with federal and state agencies. 

(40) "Institution of higher education" has the meaning as-
signed by Texas Education Code §61.003. 

(41) "Key participants" means a sole proprietor, a partner 
in a general partnership, a general partner in a limited partnership, or 
a person with executive managerial control in an entity. A person with 
executive managerial control includes persons such as a trustee, inde-
pendent or dependent executor or administrator of an estate, chief ex-
ecutive officer, managing member, manager, president, vice president, 
general partner, chief operating officer and chief financial officer, or 
their equivalents. This definition does not include non-executive em-
ployees such as farm, field, or shift managers that do not make financial 
planning decisions and that do not vote or exercise control of an entity. 

(42) "Law enforcement agency" means any federal or 
Texas law enforcement agency. 

(43) "License" as defined by Tex. Agric. Code 
§122.001(6) means a hemp producer or handler license issued by the 
Department. 

(44) "License holder" as defined by Tex. Agric. Code 
§122.001(7) means an individual or business entity holding a license. 

(45) "License holder who transplants" means a license 
holder who cultivates cannabis plants for the purpose of transplanting 
all living parts of those same cannabis plants according to Department 
rules and procedures. 

(46) "Lot" means a contiguous area in a facility, field, 
greenhouse, or indoor growing structure containing the same variety 
or strain of cannabis throughout the area. 

(47) "Marijuana or marihuana" means all parts of the plant 
Cannabis sativa L., whether growing or not, the seeds thereof, the resin 
extracted from any part of such plant, and every compound, manufac-
ture, salt, derivative, mixture, or preparation of such plant, its seeds or 
resin. The term "marihuana" does not include hemp and does not in-
clude the mature stalks of such plant, fiber produced from such stalks, 
oil or cake made from the seeds of such plant, any other compound, 
manufacture, salt, derivative, mixture, or preparation of such mature 
stalks (except the resin extracted therefrom), fiber, oil, or cake, or the 
sterilized seed of such plant which is incapable of germination. "Mari-
huana" means all cannabis that tests as having a concentration level of 
THC on a dry weight basis of higher than 0.3 percent. 

(48) "Measurement of Uncertainty (MU)" means the pa-
rameter, associated with the result of a measurement, that characterizes 
the dispersion of the values that could reasonably be attributed to the 
particular quantity subject to measurement. 

(49) "Negligence" means failure to exercise the level of 
care that a reasonably prudent person would exercise in complying with 
the regulations set forth under this chapter. 

(50) "Nonconsumable hemp product" as defined by Tex. 
Agric. Code §122.001(8) means a product that contains hemp, other 
than a consumable hemp product as defined by Tex. Health & Safety 
Code §443.001. The term includes cloth, cordage, fiber, fuel, paint, 
paper, particleboard, construction materials, and plastics derived from 
hemp. 
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(51) "Permit or lot permit" means a document issued by the 
Department authorizing a license holder to produce or handle a hemp 
crop within a lot. 

(52) "Person" means an individual or entity, unless other-
wise indicated. 

(53) "Phytocannabinoid" means the Cannabinoid chemi-
cal compounds found in the cannabis plant, two of which are Delta-9 
tetrahydrocannabinol (delta-9 THC) and cannabidiol (CBD). 

(54) "Postdecarboxylation" means a value determined af-
ter the process of decarboxylation that determines the total potential 
delta-9 tetrahydrocannabinol content derived from the sum of the THC 
and THC-A content and reported on a dry weight basis. The postdecar-
boxylation value of THC can be calculated by using a chromatograph 
technique using heat, and gas chromatography, through which THC-A 
is converted from its acid form to its neutral form, THC. Thus, this test 
calculates the total potential THC in a given sample. The postdecar-
boxylation value of THC can also be calculated by using a high-per-
formance liquid chromatograph technique, which keeps the THC-A in-
tact, and requires a conversion calculation of that THC-A to calculate 
total potential THC in a given sample. See the definition for decar-
boxylation. 

(55) "Processing" means converting an agricultural com-
modity into a marketable form. 

(56) "Produce" means to cultivate hemp plants in Texas. 

(57) "Producer" means a person who produces hemp. A 
producer also means a person who stores the hemp plants they produced 
within Department-registered locations. 

(58) "Program or hemp program" means the process cre-
ated by the state of Texas and federal statutes and regulations to facili-
tate the regulation and cultivation of hemp as a crop. 

(59) "Reverse distributor" means a person who is regis-
tered with the DEA in accordance with 21 C.F.R. §1317.15 to dispose 
of marijuana. 

(60) "Sample" means a composite, representative portion 
from one variety of hemp plants in a hemp lot, collected prior to harvest 
in accordance with Department guidelines and procedures. 

(61) "Sample collection date" means the date a hemp sam-
ple is collected by the Department or an authorized entity. To determine 
the sample collection date, the Department may take into consideration 
events of force majeure or unusual circumstances, including situations 
beyond a reasonable person's control. 

(62) "Sampler" means a person or entity authorized by the 
Department to conduct the sampling and collection of hemp plants. 

(63) "Seed source" means the origin of the seed or propag-
ules as determined by the Department. 

(64) "Signing authority" means an individual of a sole pro-
prietorship, or an officer or agent of an entity with written authorization 
to commit the entity to a binding agreement or verify the contents of a 
governmental document. 

(65) "Specimen" means a cutting taken from a hemp plant. 

(66) "Storage" means any structure or container, whether 
temporary or permanent in nature, in which the producer or handler 
will store hemp. "Storage" does not include containers used to deliver 
samples. 

(67) "The Code" means the Texas Agriculture Code. 

(68) "Transplant" means to move a fully germinated 
seedling, mature plant, cutting, or clone from one lot and to replant it 
in another permanent lot under the control of the same license holder, 
for later harvest by the same license holder. "Transplant" also means 
a plant, cutting, or clone that has been moved from its initial lot of 
germination or cultivation for the purpose being transplanted. 

(69) "Transport manifest" includes a shipping certificate, 
cargo manifest or transport document developed by the Department 
or a U.S authority, authorizing transport of a hemp product within the 
State of Texas, any other state, the United States of America, or its 
territories. 

(70) "TPIA" means the Texas Public Information Act, 
Texas Government Code, Chapter 52. 

(71) "Unique ID" means the unique identifier established 
by the Department's hemp program. 

(72) "USDA" means the United States Department of Agri-
culture. 

(73) "U.S. authority" means the United States of America, 
USDA or a sub-agency thereof, a state, a US territory, or an Indian 
Nation, or federal, state or local law enforcement agency. 

§24.2. Information Submitted to the United States Secretary of Agri-
culture. 

(a) Not more than thirty (30) days after receiving and com-
piling the following information, the Department shall provide to the 
United States Secretary of Agriculture, or the Secretary's designee, the 
following information related to Department-licensed producers, in ac-
cordance with the Department's Information Gathering and Sharing 
Procedure: 

(1) Full name of individual or entity, residential or princi-
pal business address, telephone number, email address, name and title 
of each key participant of the entity, and employer identification num-
ber, if applicable; 

(2) Street address, and to the extent practicable, geospatial 
location for each production location where hemp will be produced in 
Texas; 

(3) Acreage dedicated to the production of hemp, or green-
house or indoor square footage dedicated to the production of hemp; 

(4) The total acreage of hemp planted, or square footage 
for greenhouses, harvested and if applicable, disposed; and 

(5) The status and license number of the license holder. 

(b) The Department shall provide real-time updates to USDA 
for all information that it reports to USDA under this rule, 7 C.F.R. 
§990.3, or 7 C.F.R.§990.70. 

§24.3. Record Retention. 
The Department shall collect and retain, for a period of at least three 
(3) calendar years information for every license holder, and location 
where the Department has approved hemp to be produced, handled, or 
sampled and collected. 

§24.4. Information Submitted to the Department Subject to Open 
Records Act. 

(a) Except as established in subsection (b) of this section, in-
formation and documents generated or obtained by the Department in 
connection with the program shall be subject to disclosure pursuant to 
the TPIA. 

(b) With the exception of information that must or may be re-
ported or provided to USDA, the DEA, DPS, or local law enforcement, 
the Department shall withhold all personally identifiable information 
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from disclosure as required or permitted by the TPIA, including phys-
ical address, mailing address, driver's license numbers, background 
checks, geospatial location, telephone, and email addresses. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201904998 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

♦ ♦ ♦ 

SUBCHAPTER B. FEES 
4 TAC §§24.5 - 24.7 

The proposal is made under §§121.003, 121.004, and 122.051 
of the Texas Agriculture Code (the Code), which designate the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorize 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

Chapters 12, 121 and 122 of the Code are affected by the pro-
posal. 

§24.5. Schedule of Licensing and Registration Fees. 
(a) The initial application fee shall be at least $100 for each 

license application. 

(b) The renewal fee shall be at least $100 for each annual li-
cense renewal application. 

(c) The participation fee shall be at least $100. A participation 
fee shall be assessed for the following, at a minimum for: 

(1) each facility; 

(2) each lot; and 

(3) a processor registration. 

(d) The facility modification fee shall be at least $500 for each 
modified facility. 

§24.6. Schedule of Sampling, Collection, and Testing Fees. 
(a) The laboratory registration fee shall be in an amount estab-

lished by the Department. 

(b) The fee for sampling and collection conducted by the De-
partment shall be $300. 

(c) The license holder shall be responsible for all fees payable 
to a licensed sampler contracted with the Department to conduct sam-
pling and collection under the Department's hemp program. 

(d) The license holder shall be responsible for all fees related 
to the actual shipment or transport of a hemp sample to the laboratory. 

(e) The license holder shall be responsible for all testing fees 
payable to the laboratory. 

§24.7. Other Fees. 

(a) The fee for each Department-issued transport manifest 
shall be in an amount established by the Department. 

(b) The fee for the organic certification of hemp shall be in an 
amount established by the Department. 

(c) The fee to participate in an optional marketing program 
shall be in an amount established by the Department. 

(d) The fee for certification of seed or plants shall be in an 
amount established by the Department. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201904999 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

♦ ♦ ♦ 

SUBCHAPTER C. LICENSING 
4 TAC §§24.8 - 24.19 

The proposal is made under §§121.003, 121.004, and 122.051 
of the Texas Agriculture Code (the Code), which designate the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorize 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

Chapters 12, 121 and 122 of the Code are affected by the pro-
posal. 

§24.8. License Application. 

(a) Any person who wishes to produce, handle, or sample and 
collect hemp at any location in the State of Texas shall submit to the De-
partment annually a completed license application in a form prescribed 
by the Department. 

(b) A person who does not hold a valid license from the De-
partment shall not produce, handle, or sample and collect hemp within 
the State of Texas. 

(c) An applicant shall pay the required annual fee for each ap-
plication, renewal or modification of a license. 

(d) A license shall not be issued unless: 

(1) the application is submitted online to the Department; 

(2) the application is complete and accurate; 

(3) the applicant has completed a Department mandatory 
orientation course; 

(4) the applicant for a sampler license has completed an 
additional Department sampling and collection training course; 

(5) the applicant has paid all required fees, in the amounts 
established by the Department or statute; 
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(6) the applicant's criminal history confirms that all key 
participants covered by the license have not been convicted of a felony, 
under state or federal law, relating to a controlled substance within the 
past ten (10) years, unless the person was lawfully growing hemp under 
the 2014 Farm Bill before December 20, 2018, and whose conviction 
also occurred before December 20, 2018; 

(7) the application contains no false statements or misrep-
resentations and the applicant has not previously submitted an applica-
tion with any false statements or misrepresentations; and 

(8) the applicant's hemp license has not been terminated or 
suspended. 

(e) Each applicant shall provide the following information for 
each license application: 

(1) full name, Texas address, telephone number, and email 
address; 

(2) if the applicant is submitting an application on behalf 
of an entity, the full name of the entity, the principal Texas business 
location address, the full names, titles, addresses, and emails of key 
participants, the full name, title, and email of the applicant who will 
have signing authority, and the Texas taxpayer ID number; 

(3) for a producer or handler license; 

(A) street address and geospatial location including 
GPS for each facility where hemp will be cultivated or stored; and 

(B) proof of ownership or control over the location 
where hemp will be cultivated or stored. 

(4) for a sampler license, proof of a contract with the De-
partment to conduct sampling and collection under the Department's 
hemp program; and 

(5) all other information required by the Department. 

(f) Licenses will not be automatically renewed, and must be 
renewed annually prior to license expiration. Renewal applications are 
subject to the same terms, information collection requirements, and 
approval criteria as required for initial applications. 

(g) A license holder must submit a license modification if there 
is any change to the information submitted in the application including, 
but not limited to, sale of a business, a change in or new location of the 
facility for the production, handling, or storage of hemp in Texas, or a 
change in the key participants. 

(h) The Department shall notify each applicant by letter or 
email of the denial or approval of the person's application. 

§24.9. Ineligibility for a License. 
(a) A person under the age of eighteen (18) years of age at the 

time the application is submitted to the Department is ineligible for a 
license. 

(b) A person who has had a hemp license revoked by the De-
partment, USDA, another state, Indian nation, or U.S. territory is inel-
igible to apply for participation in the Department hemp program for 
a period of five (5) years from the date of revocation. Upon applica-
tion following the five-year exclusionary period, the Department may 
deny an application for any lawful reason, including previous conduct 
that occurred while licensed by the Department, USDA, another state, 
Indian nation, or U.S. territory. 

(c) A person who is or has been convicted of a felony relating 
to a controlled substance under federal law or the law of any state may 
not, before the 10th anniversary of the date of the conviction, hold a 
license or be a governing person of a business entity that holds a license 

unless the person was lawfully growing hemp under the 2014 Farm Bill 
before December 20, 2018, and whose conviction also occurred before 
December 20, 2018. 

(d) A person who falsifies any information contained in a li-
cense application to the Department, or has previously submitted an 
application to the Department, USDA, another state, Indian nation, or 
U.S. territory with any materially false statements or misrepresenta-
tions is ineligible for a license. 

(e) A person is ineligible for a sampler license unless they have 
a valid contract with the Department to conduct sampling and collec-
tion under the Department's hemp program. A sampler license is in-
valid upon the termination or expiration of a contract with the Depart-
ment to conduct sampling and collection under the Department's hemp 
program. 

§24.10. Criteria for Evaluation of License Application. 

(a) The applicant shall submit a complete application with all 
required components and attachments. 

(b) The applicant's history with other TDA programs, if any, 
shall demonstrate a willingness to comply with the Department's rules 
and instructions from Department staff. 

(c) The applicant shall be in good standing with TDA. 

(d) The applicant must not have a criminal conviction de-
scribed in this subchapter. 

§24.11. Criminal Background Check. 

(a) Each applicant, including each key participant of an entity, 
shall undergo and pay for an annual criminal background check. 

(b) Each license holder must undergo and pay for an additional 
criminal background check if it changes or adds, prior to the anniver-
sary date of its license, a key participant not previously identified on 
an application or renewal application. 

(c) Each license holder or applicant is required to pay, as a con-
dition to initial or continued licensure under the program, all required 
criminal background check fees assessed by the Department. 

§24.12. Administrative Appeal from Denial of License Application. 

(a) A license applicant may appeal the denial of a license ap-
plication. 

(b) If the Department sustains an applicant's appeal of a licens-
ing denial, the applicant will be issued a license. 

(c) If the Department denies an appeal, the applicant's license 
application will be denied. The applicant may request a formal adju-
dicatory proceeding within 30 days in writing to review the decision. 
Such proceeding shall be conducted pursuant to Chapter 12 of the Code. 

§24.13. Terms and Conditions for License Holders. 

(a) As an initial and continuing condition of licensure under 
the Department's hemp program, a license holder consents to entry on 
and inspection of all locations identified in an initial or renewal appli-
cation, and all land and premises where hemp or other cannabis plants 
or materials are located. Such consent includes representatives of the 
Department or U.S. authority, who may enter such location(s), land, 
and premise(s) with or without cause, and with or without advance no-
tice. 

(b) As an initial and continuing condition of licensure under 
the Department's hemp program, a license holder has a legal duty and 
obligation to destroy, at the license holder's expense, in accordance 
with DEA reverse distributor regulations found at 21 C.F.R. §1317.15, 
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and without compensation from the State of Texas, USDA or the fed-
eral government, any: 

(1) material found in excess of an acceptable hemp THC 
level; 

(2) plants located in an area that is not licensed by the De-
partment; and 

(3) plants not accounted for in required reporting to the De-
partment; 

(c) A license holder shall not sell, assign, loan, transfer, pledge 
or otherwise dispose of, alienate or encumber a license. A license is 
not transferrable upon the death of a license holder, except upon the 
death of a license holder the independent or dependent executor of the 
deceased license holder may contract with another license holder to 
cultivate, harvest, handle, test, and convey the hemp crop existing at 
the time of the license holder's death. 

(d) A license holder shall not produce or handle hemp in any 
location other than the location listed in an initial or renewal application 
or facility addition or modification request. 

(e) A license holder, other than a Hemp Research License 
Holder, shall not interplant hemp with any other crop without express 
written permission from the Department. 

(f) A license holder shall comply with restrictions established 
by the Department limiting the movement of hemp plants and plant 
parts. 

(g) A license holder shall ensure that at any time hemp is in 
transit, whether in intrastate or interstate commerce, a Department is-
sued transport manifest shall be available for inspection upon the re-
quest of a representative of the Department, or U.S. authority. 

(h) Upon request from a representative of the Department, or 
U.S. authority, a license holder shall immediately produce a copy of his 
or her license for inspection. 

(i) A license holder shall notify the Department of any interac-
tion with any U.S. authority, within twenty-four (24) hours following 
such interaction, by telephone call to the Department and follow-up in 
writing to the Department within three (3) calendar days of the occur-
rence. 

(j) A license holder shall notify the Department of any theft of 
cannabis materials, whether growing or not. 

(k) A license holder shall report to the USDA, Agricultural 
Marketing Service (AMS), or Farm Service Agency (FSA), consistent 
with USDA requirements: 

(1) their license or authorization number, street address, 
and facility and lot geospatial location, including all transplantation 
areas, where hemp is and will be produced; 

(2) the acreage dedicated to the production of hemp, or 
greenhouse indoor square footage dedicated to the production of hemp, 
and the total acreage or square footage of hemp planted, harvested and 
if applicable, disposed; and 

(3) any change in the facility or lot geospatial location or 
amount of acreage dedicated to the production of hemp, and any change 
in the facility or lot geospatial location or amount of greenhouse indoor 
square footage dedicated to the production of hemp, including the total 
acreage or square footage of hemp planted, harvested and if applicable, 
disposed due to said changes. 

(l) Failure to comply with this chapter, or any procedure or 
process established by the Department related to the cultivation, han-

dling, sampling and collection, processing, testing, storage or trans-
port of hemp, or any request by the Department related to the cultiva-
tion, handling, sampling and collection, processing, testing, storage or 
transport of hemp, shall constitute grounds for appropriate enforcement 
action including, without limitation, the assessment of administrative 
penalties, the requirement to undertake corrective action, the denial of 
an initial or renewal application, the revocation of a license, the referral 
to other state and federal agencies for civil or criminal action, or any 
combination of such remedies by the Department. 

§24.14. Restrictions for License Holders. 

(a) A license holder shall not produce or handle any cannabis 
that is not hemp. 

(b) A license holder shall not produce or handle hemp or other 
cannabis on a facility unless the facility is identified on an applica-
tion, renewal application or facility addition or modification request 
approved by the Department. 

(c) Hemp shall be physically segregated from other crops un-
less prior approval is obtained in writing from the Department. 

(d) An applicant or license holder shall not include any real 
property on an application or facility addition or modification request 
that is not owned or completely controlled by the applicant or license 
holder, to produce or handle hemp. 

(e) A license holder shall not produce or handle hemp or other 
cannabis on real property owned by or leased from: 

(1) a person who is ineligible for licensure under the De-
partment's hemp program; or 

(2) a person whose application or renewal application for 
participation in the Department's hemp program was denied, or whose 
license was terminated or revoked. 

(f) The legal cultivation of cannabis in another state pursuant 
to the authorization granted by said state shall not prevent a person from 
holding a license in Texas. 

(g) A person who holds a producer and sampler license with 
the Department shall not conduct the sampling and collection of their 
own hemp product. 

§24.15. License Holders Who Transplant. 

(a) In order to be eligible to transplant cannabis plants: 

(1) a license holder must acquire a lot permit for the initial 
area of cultivation, and a lot permit for each final transplantation area. 

(2) a license holder who transplants must indicate in the lot 
permit application for the initial area of cultivation, all final transplan-
tation areas, and anticipated dates of transplants; and 

(3) a license holder who transplants shall maintain all 
recordkeeping required for each lot permit, including submission of 
all lot reports. 

(b) The area where a license holder who transplants initially 
cultivates cannabis plants and the final transplantation areas shall con-
stitute separate lots. The license holder who transplants shall pay the 
associated fee for each lot permit. 

(c) In the event the initial area of cultivation is not within the 
same facility as the final transplantation area, the license holder who 
transplants must request a transport manifest from the Department be-
fore transporting a lot of cannabis plants to a separate facility for trans-
planting purposes. A transport manifest shall be valid for five (5) days 
from the date of issuance. 
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(d) A sale or transfer of a lot of cannabis plants from a license 
holder to another license holder for transplant is considered a harvest. 

§24.16. Facility Addition or Modification. 

(a) A license holder who elects to produce or handle hemp in a 
facility other than the facility specified by the geospatial location in the 
applicant's original licensing application shall register the new facility 
by submitting a facility addition or modification request form and ob-
tain written approval from the Department for the new facility. 

(b) In the event the geospatial location of a facility previously 
registered with the Department changes, the license holder must sub-
mit a facility addition or modification request form and obtain written 
approval from the Department for the modified facility. 

(c) Once a license holder obtains approval from the Depart-
ment, the license holder may cultivate, handle or produce hemp at the 
newly added or modified facility. 

(d) The Department shall not process or approve a facility ad-
dition or modification request until the Department has received the 
required forms and fees. 

§24.17. Lot Permit. 

(a) A license holder must acquire a lot permit from the Depart-
ment for each lot where the license holder intends to produce or handle 
hemp prior to producing or handling hemp. The applicant shall submit, 
at a minimum the license number, geospatial location of the lot where 
the hemp variety will be planted, the facility where the lot is located, 
and anticipated dates of cultivation. 

(b) An application that is missing required information shall 
be subject to denial. 

(c) A change in the geospatial location of a lot where the hemp 
variety will be planted will be considered by the Department as a new 
lot. 

§24.18. Reporting and Recordkeeping. 

(a) License holders shall maintain records and reports of all 
hemp plants acquired, produced, handled, sampled and collected, or 
disposed for at least three years, using a Department form. 

(b) All records shall be maintained and made available for in-
spection by Department inspectors, US authorities, or their represen-
tatives, during reasonable business hours. The following records must 
be made available: 

(1) records regarding acquisition of hemp seed or cultivars; 

(2) records regarding production of hemp; 

(3) records regarding handling of hemp; 

(4) records regarding sampling and collection of hemp; 

(5) records regarding disposal of all cannabis plants that, 
upon testing by the Department, the license holder, or US authority, 
exceeds the acceptable hemp THC level; and 

(6) records regarding the transport or proposed transport of 
hemp, including transport manifests. 

(c) All reports and records required to be submitted to the De-
partment as part of participation in this program which include confi-
dential data or business information, including but not limited to infor-
mation constituting a trade secret or disclosing a trade position, finan-
cial condition, or business operations of the particular license holder or 
their customers, shall be received by, and at all times kept in the cus-
tody and control of, the Department and its employees in accordance 
with the requirements of Texas law and the Department's information 

security procedures and policies. Confidential data or business infor-
mation may be shared with US authorities, or their designees. License 
holders are responsible for identifying all of the license holder's con-
fidential data or business information, including but not limited to in-
formation constituting a trade secret or trade positions, financial con-
ditions, or business operations of the particular license holder or its 
customers which the license holder deems to be protected from disclo-
sure by the Department. Such identification must be made by separate 
written communication to the Department specifically identifying the 
information sought to be protected by the license holder. 

§24.19. Registration of Nonconsumable Hemp Processors. 
(a) All persons who intend to process nonconsumable hemp 

products shall register with the Department. 

(b) Only a processor registered with the Department shall 
process nonconsumable hemp products in the State of Texas. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201905000 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

SUBCHAPTER D. INSPECTIONS, SAMPLING 
AND COLLECTION 
4 TAC §§24.20 - 24.23 

The proposal is made under §§121.003, 121.004, and 122.051 
of the Texas Agriculture Code (the Code), which designates the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorize 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

Chapters 12, 121 and 122 of the Code are affected by the pro-
posal. 

§24.20. Site Access for Representatives of the Department and Law 
Enforcement Agencies. 

(a) The Department, the DEA, DPS, and local law enforce-
ment agencies, along with their representatives and employees, shall 
be provided with complete and unrestricted access to all hemp plants, 
whether growing or harvested, and all facilities used for the produc-
tion and storage of all hemp in all locations where hemp is produced or 
handled. 

(b) The Department or its representative shall conduct random 
inspections of license holders to verify the production and handling of 
hemp complies with applicable state and federal law. 

(c) During a scheduled sample collection, the producer or an 
authorized representative of the producer shall be present at each lot 
undergoing sampling and testing. 

§24.21. Sampling and Collection. 
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(a) Sampling and Collection Notification. 

(1) A completed sample request form from a license holder 
shall be submitted to the Department at least fifteen (15) days prior to 
the expected harvest date. 

(2) The Department's receipt of a sample request form trig-
gers a site inspection and sample collection by the Department or its 
representative. 

(b) Sampling and Collection. 

(1) The material selected for sampling will be determined 
by the Department's Sampling and Collection Procedure. 

(2) If the license holder fails to complete harvest within fif-
teen (15) days of sample collection, a secondary sample of each lot to 
be harvested shall be collected and submitted for testing. The license 
holder must notify the Department of a delay in harvesting by sub-
mitting another, or second, complete, sample request form to initiate a 
second or subsequent sample collection from each lot to be harvested. 

(3) The Department will grant or conduct no more than two 
(2) sample requests per lot. The Department may grant or conduct 
additional sample requests under unusual circumstances, including an 
event unforeseeable by a reasonable person. 

(4) A separate sample must be taken for each lot. 

(5) Samples shall be labeled and prepared for transport to 
the laboratory for testing in accordance with the Department's Sam-
pling and Collection Procedure. 

§24.22. Lot Report. 
(a) A license holder shall provide a lot report to the Depart-

ment no later than the 30th day after a final sample is collected from a 
lot, or no later than 180 days from the lot permit issue date, whichever 
is earlier. 

(b) A lot report shall be provided using a Department form and 
must contain the following information at a minimum, regarding the 
particular lot: 

(1) license holder account number; 

(2) facility ID and lot ID; 

(3) sample(s) ID(s) and test ID(s); 

(4) disposition of cannabis plant materials produced or 
handled within the lot (e.g. harvest, disposal, transplanting, cloning, 
distribution, processing, sale, or other use) and any Department-issued 
transport manifest; 

(5) total acres or square footage of cannabis plant material 
produced or handled; and 

(6) a certified statement indicating whether or not any liv-
ing cannabis plants remain in any lot identified in the lot report. In the 
event any living cannabis plants remain in any lot identified in the lot 
report, the license holder shall further provide a certified statement in-
dicating whether the license holder intends to dispose of or cultivate 
the remaining, living cannabis plants. 

(c) The license holder shall report and certify disposal of 
cannabis plants to the Department in the lot report and include a 
description of the date and method of disposal. 

(d) In the event the license holder cultivates the remaining, liv-
ing cannabis plants, the license holder shall register the location(s) of 
the remaining, living cannabis plants as new lots and pay the applicable 
participation fee. 

§24.23. Other Activities. 

(a) A license holder shall not harvest a cannabis crop prior to 
samples being collected. 

(b) The license holder shall harvest the crop not more than 15 
days following the date of sample collection by the Department, unless 
specifically authorized in writing by the Department. 

(c) Prior to processing, cannabis from harvested lots shall not 
be commingled with cannabis from other harvested lots or other mate-
rial without prior permission from the Department. 

(d) A license holder may not sell or use harvested plants unless 
a test of the sample(s) for the lot associated with the harvested plants 
is at or below the acceptable hemp THC level. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201905001 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

♦ ♦ ♦ 

SUBCHAPTER E. TESTING 
4 TAC §§24.24 - 24.29 

The proposal is made under §§121.003, 121.004, and 122.051 
of the Texas Agriculture Code (the Code), which designates the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorizes 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

Chapters 12, 121 and 122 of the Code are affected by the pro-
posal. 

§24.24. Testing Laboratory. 

(a) Registration. 

(1) An independent testing laboratory, or a laboratory in an 
institution of higher education, must be registered with the Department 
before performing any test related to the Department hemp program. 

(2) An independent testing laboratory or a laboratory in an 
institution of higher education shall submit a complete application for 
registration in a form prescribed by the Department. 

(3) An independent testing laboratory or a laboratory in an 
institution of higher education must be accredited by an independent 
accreditation body in accordance with International Organization for 
Standardization ISO/IEC 17025 and must be registered with DEA. 

(b) Registered Laboratories 

(1) A list of Department-registered laboratories shall be 
available to license holders on the Department website. 

(2) A license holder may test a hemp sample using a regis-
tered laboratory in accordance with Tex. Agric. Code §122.151(c). 
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(3) A license holder who uses a registered laboratory shall 
pay that laboratory's fees. 

(c) State of Texas Laboratory. 

(1) A license holder may test a hemp sample using a State 
of Texas Laboratory operated by the Department or its representative 
(State Laboratory). 

(2) The State Laboratory shall be used if the license holder 
fails to use a registered laboratory. 

(3) A license holder shall pay the State laboratory fees. 

(4) The State Laboratory shall be registered with DEA. 

§24.25. Standards for Testing. 
Analytical testing for purposes of detecting the concentration levels 
of delta-9 tetrahydrocannabinol (THC) in the flower material of the 
cannabis plant shall meet the following standards: 

(1) laboratory quality assurance must ensure the validity 
and reliability of test results; 

(2) analytical method selection, validation, and verification 
must ensure that the testing method used is appropriate (fit for purpose) 
and that the laboratory can successfully perform the testing; 

(3) the demonstration of testing validity must ensure con-
sistent, accurate analytical performance; and 

(4) method performance specifications must ensure analyt-
ical tests are sufficiently sensitive for the purposes of the detectability 
requirements of this subchapter. 

§24.26. Methods for Testing. 
(a) Laboratories shall use appropriate, validated methods and 

procedures for all testing activities and evaluate the measurement of 
uncertainty. 

(b) At a minimum, analytical testing of samples for delta-9 
tetrahydrocannabinol concentration levels must use post-decarboxyla-
tion or other similarly reliable methods approved by the Department. 

(c) The testing methodology must consider the potential con-
version of delta-9 tetrahydrocannabinolic acid (THCA) in hemp into 
delta-9 tetrahydrocannabinol (THC) and the test result reflect the total 
available THC derived from the sum of the THC and THC-A content. 
Testing methodologies meeting these requirements include, but are not 
limited to, gas or liquid chromatography with detection. 

(d) Alternative testing protocols will be considered by the De-
partment if they are comparable and similarly reliable to the baseline 
established under the Department program. Alternative testing proto-
cols must be requested of the Department in writing and approved in 
writing by the Department, provided they meet the requirements of this 
subchapter. 

§24.27. Testing Procedure. 
(a) The laboratory shall test samples in accordance with the 

Department "Testing Procedure". 

(b) The laboratory shall maintain the chain of custody of each 
sample using a form prescribed by the Department. 

(c) The laboratory shall retain the sample for a minimum of 
thirty (30) business days from the sample collection date. 

§24.28. Reporting Test Results. 
(a) The laboratory shall send the test results electronically to 

the Department and license holder no later than the fourteenth (14th) 
business day from the sample collection date. 

(b) The total delta-9 tetrahydrocannabinol concentration level 
shall be determined and reported on a dry weight basis. Additionally, 
measurement of uncertainty (MU) must be estimated and reported with 
the test results. 

(c) Any sample test result showing with at least 95% confi-
dence that the THC content of the sample exceeds the acceptable hemp 
THC level shall be conclusive evidence that one or more cannabis 
plants or plant products from the lot represented by the sample con-
tain a THC concentration in excess of that allowed. If the results of 
a test conclude that the THC levels of a sample conclusively exceeds 
the acceptable hemp THC level, the laboratory will promptly notify the 
producer and the Department or its authorized agent. 

§24.29. Retest. 
(a) A license holder may request a retest of the original sample 

within five (5) days from the date the license holder receives the results 
of the first test. 

(b) A license holder requesting a retest must use the laboratory 
that conducted the initial test. 

(c) The laboratory shall use the original sample, used in the 
first test, for the retest. 

(d) The results of the retest are final. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201905002 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

SUBCHAPTER F. DISPOSAL 
4 TAC §24.30, §24.31 

The proposal is made under §§121.003, 121.004, and 122.051 
of the Texas Agriculture Code (the Code), which designates the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorize 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

Chapters 12, 121 and 122 of the Code are affected by the pro-
posal. 

§24.30. Notice Procedures. 
(a) The license holder shall submit a completed disposal report 

to the Department no later than seven (7) days after the license holder 
receives a final test result exceeding the acceptable hemp THC level. 

(b) The Department's receipt of a disposal report triggers a po-
tential field inspection by the Department or its representative. 

(c) The Department will inform the license holder no later 
than seven (7) days after receiving the disposal report of the approved 
method of disposal. 
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§24.31. Non-compliant Cannabis Plants. 

(a) Cannabis plants exceeding the acceptable hemp THC level 
constitute marijuana, a 
Schedule I controlled substance, which must be disposed of in accor-
dance with the federal Controlled Substances Act (CSA) in 21 C.F.R. 
§13 and DEA regulations in 21 C.F.R. §1317.15. 

(b) A final test result exceeding the acceptable hemp THC 
level shall be conclusive evidence that the lot represented by the 
sample is non-compliant with state and federal law. The cannabis on 
that lot may not be further handled, processed, or enter the stream of 
commerce, other than for disposal purposes in strict compliance with 
the CSA and DEA regulations. 

(c) Disposal of Non-compliant Cannabis Plants. 

(1) Within five (5) days of receiving a notice of disposal 
from the Department, the license holder shall contact an appropriate 
DEA-registered reverse distributor or other authorized person or entity 
to request disposal of the non-compliant cannabis plants in strict com-
pliance with the CSA and DEA regulations. 

(2) The license holder shall pay all costs and fees required 
for the destruction of non-compliant cannabis plants and shall surren-
der such plants to the DEA-registered reverse distributor or other au-
thorized person or entity for disposal in accordance with DEA regu-
lations, without compensation from TDA, the State of Texas, or U.S. 
authorities. 

(d) License holders must notify USDA and the Department of 
intent to dispose of non-compliant cannabis plants and verify disposal 
by maintaining and submitting records of the disposal. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201905003 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

SUBCHAPTER   
4 TAC §§24.32 - 24.38 

The proposal is made under §§121.003, 121.004, and §122.051 
of the Texas Agriculture Code (the Code), which designates the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorize 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

§24.32. Complaints. 

(a) Any person with cause to believe that any provision of the 
Code or this chapter, related to the Department hemp program, has been 
violated or not complied with by a license holder, may file a complaint 
with the Department. The Department will accept either a written or 

G. ENFORCEMENT

oral complaint, but may require the completion and signing of a com-
plaint form before conducting an investigation into the circumstances 
or situation giving rise to the complaint. 

(b) Upon receipt of an acceptable complaint, the Department 
will investigate the complaint and make a written report. 

(c) The Department's written report will be made available to 
the public to the extent authorized by the TPIA. 

(d) The Department shall, as soon as possible, notify the 
person(s) believed to be responsible for the acts, omissions, circum-
stance(s) and situation(s) described in the complaint, and the owner 
or lessee of the land where the incident(s) allegedly occurred of the 
existence of the complaint. 

(e) The Department will not find a violation based solely on 
the uncorroborated statements of an anonymous or unidentified com-
plainant. However, the Department routinely investigates all such com-
plaints. The Department will determine the extent of the investigation 
and resources which are necessary to address any particular complaint. 

§24.33. Negligent Violations. 

(a) A hemp producer shall be subject to enforcement for neg-
ligently producing hemp or for negligently producing cannabis (mari-
juana) which exceeds the acceptable hemp THC level. 

(b) Negligent violations shall include, but not be limited to: 

(1) failure to provide a legal description or geospatial loca-
tion of the facility on which the license holder produces or stores hemp; 

(2) failure to obtain a license or other required authoriza-
tion from the Department; or 

(3) production of cannabis with a delta-9 tetrahydro-
cannabinol concentration exceeding the acceptable hemp THC level. 

(c) Hemp producers do not commit a negligent violation un-
der this chapter if they make reasonable efforts to grow hemp, and af-
ter sampling and testing, the cannabis (marijuana) does not produce a 
test result showing a delta-9 tetrahydrocannabinol concentration for the 
lot's sample of more than 0.5 percent on a dry weight basis. 

(d) For each negligent violation, the Department will issue a 
Notice of Violation and require the license holder to submit a correc-
tive action plan. The Department shall review the corrective action 
plan and determine if the corrective action plan meets the requirements 
of 7 C.F.R. §990, the Code, this chapter, and the Department's other 
requirements. If the Department approves the corrective action plan, 
the license holder shall comply with the corrective action plan to cure 
the negligent violation. If the Department denies the corrective action 
plan, the license holder's license shall be revoked. Corrective action 
plans will be in place for a minimum of two (2) years from the date of 
their approval. Corrective action plans will, at a minimum, include: 

(1) the date by which the license holder shall correct each 
negligent violation; 

(2) steps to correct each negligent violation; and 

(3) a description of the written procedures to demonstrate 
compliance with applicable law and the Department's policies and pro-
cedures, which may include additional reporting requirements to show 
such compliance. 

(e) A license holder that negligently violates this chapter shall 
not, as a result of that violation, be subject to any criminal enforcement 
action in Texas. 
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(f) If a subsequent violation occurs while a corrective action 
plan is in place, a new corrective action plan must be submitted with 
a heightened level of quality control, staff training, and quantifiable 
action measures. 

(g) A license holder that negligently violates the terms of a 
license three (3) times in a five-year period shall have their license 
revoked and be ineligible to produce hemp for a period of five (5) years, 
beginning on the date of the third violation. 

(h) The Department or any U.S. authority along with their au-
thorized representatives and employees shall conduct inspections to de-
termine if the corrective action plan has been implemented. 

§24.34. Violations with a Culpable Mental State Greater than Negli-
gence. 

(a) In addition to being subject to license suspension, license 
revocation, and monetary civil penalty procedures established in this 
chapter, a person who is found by the Department to have violated any 
statute or administrative regulation governing that person's participa-
tion in the hemp program with a culpable mental state greater than neg-
ligence shall be subject to the reporting requirements established in this 
section. 

(b) The Department shall immediately report a person who is 
found by the Department to have violated any statute or administrative 
regulation governing that person's participation in the hemp program 
with a culpable mental state greater than negligence to the following 
law enforcement agencies: 

(1) the Attorney General of the United States; 

(2) the Texas Department of Public Safety; 

(3) the Office of the Texas Attorney General; and 

(4) other law enforcement authorities with jurisdiction over 
the producer's acts or omissions that are the subject of the report. 

§24.35. License Suspension. 
(a) The Department may issue a notice of suspension to a li-

cense holder if the Department or its representative receives credible 
evidence establishing that a license holder has: 

(1) engaged in conduct, being either an act or omission, 
violating a provision of this chapter; or 

(2) failed to comply with a written order from the Depart-
ment related to negligence as defined in this chapter. 

(b) Any license holder whose license has been suspended shall 
not cultivate, handle or remove hemp or cannabis from any location 
where hemp or cannabis was located at the time when the Department 
issued its notice of suspension, without prior written authorization from 
the Department. 

(c) Any person whose license has been suspended shall not 
produce or handle hemp during the period of suspension. 

(d) A license holder whose license has been suspended may 
appeal that decision in accordance with this subchapter. 

(e) A license holder whose license has been suspended and not 
restored on appeal may have their license restored after a waiting period 
of one year from the date of the suspension, subject to the terms of a 
five-year revocation. 

(f) A license holder whose license has been suspended may be 
required to complete a corrective action plan to fully restore the license. 

§24.36. License Revocation. 
The Department shall immediately revoke a license if a person: 

(1) pleads guilty to, or is convicted of, any felony related 
to a controlled substance under Texas law, federal law or the law of any 
other state; 

(2) made a false statement or provided false information or 
documentation to the Department or its representatives, with a culpable 
mental state greater than negligence; or 

(3) is found to be growing cannabis exceeding the accept-
able hemp THC level with a culpable mental state greater than negli-
gence, or negligently violated this chapter three (3) times in five (5) 
years. 

§24.37. Penalties. 
Section 12.020 of the Code, which provides for the assessment of ad-
ministrative penalties, applies to a person who violates the Code or this 
chapter. Failure to pay an administrative penalty assessed by a final or-
der of the Department is a violation of this chapter. Failure to pay a 
final judgment which assesses a civil penalty in which express findings 
of a violation are made, and which was entered pursuant to the Code 
or this chapter, shall also constitute a violation of this chapter. 

§24.38. Appeals. 
(a) Persons who believe they are adversely affected by the as-

sessment of an administrative action may appeal such decision to the 
Department. 

(b) If the Department sustains the appeal of an administrative 
action, the person will retain their license and not be subject to the 
administrative action proposed by the Department in all or part. 

(c) If the Department denies the appeal of an administrative 
action, the license will be revoked or suspended and any administrative 
action will be imposed. The person may request a formal adjudicatory 
proceeding in accordance with Chapter 12 of the Code. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201905004 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

SUBCHAPTER H. TRANSPORTATION 
4 TAC §§24.39 - 24.43 

The proposal is made under §§121.003, 121.004, and 122.051 
of the Texas Agriculture Code (the Code), which designates the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorize 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

§24.39. Transport Manifest Required. 
(a) A Department-issued transport manifest shall be required 

for the transportation of hemp outside a facility where the hemp is pro-
duced. 
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(b) Hemp produced outside of Texas and transported in Texas 
shall be accompanied by valid documentation authorized by another 
state, Indian Nation, or U.S. territory. 

§24.40. Transport Manifests for Test Samples. 

A Department-issued transport manifest shall accompany all samples 
collected and transported to a laboratory for testing. 

§24.41. Transport of Pests Prohibited. 

A person may not transport hemp in the State of Texas that contains an 
agricultural pest or disease listed in Title 4 of the Texas Administrative 
Code Chapter 19. 

§24.42. Transplants Originating Outside the State of Texas Prohib-
ited. 

To the extent authorized by the laws and Constitution of the United 
States, no person shall bring into the State of Texas a cannabis trans-
plant that originated from cannabis plants germinated outside of the 
State of Texas. A license holder may only cultivate cannabis trans-
plants originating from cannabis plants germinated in Texas. 

§24.43. Mixed Cargo Prohibited. 

A person transporting hemp plant material in the State of Texas shall 
not concurrently transport any cargo that is not hemp material. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201905005 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

SUBCHAPTER I. HEMP SEED 
4 TAC §§24.44 - 24.48 

The proposal is made under §§121.003, 121.004, and 122.051 
of the Texas Agriculture Code (the Code), which designates the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorize 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

Chapters 12, 121 and 122 of the Code are affected by the pro-
posal. 

§24.44. Certified or Approved Hemp Seed. 

(a) The Department shall maintain and make available to li-
cense holders a list of businesses that sell hemp seeds certified or ap-
proved for production, sale, offered for sale, or distributed within the 
State of Texas. 

(b) A person may not sell, offer for sale, distribute or use hemp 
seed in the State of Texas unless the seed is certified or approved by the 
Department. 

§24.45. License Required to Sell, Possess, Hold or Purchase Hemp 
Seed. 
After May 1, 2020, A person or entity may not sell, possess, hold or 
purchase hemp seed unless that person holds a valid and active license 
issued by the Department for the production and handling of hemp. 

§24.46. Hemp Seed Quality and Labeling Requirements. 
(a) Hemp seed sold, offered for sale, distributed, or used in the 

State of Texas must meet the legal standards for seed quality and seed 
labeling required by Texas and federal law, as well the legal standards 
of the jurisdictions from where the seed is originally sold and produced. 

(b) Hemp seed sold, offered for sale, distributed, or used in 
the State of Texas must also meet the additional hemp seed quality and 
labeling requirements as provided for by the Department. 

(c) Hemp seed sold, offered for sale, distributed, or used in 
the State of Texas must contain a clear, legible statement on the label 
in English in addition to any other language on the label indicating the: 

(1) specific variety of the hemp seed; 

(2) the seller or distributor; and 

(3) the location and jurisdiction of origin of the hemp seed. 

§24.47. Hemp Seed Recordkeeping. 
A person who sells, offers to sell, distributes, or uses hemp seed in 
Texas shall maintain records indicating: 

(1) the origin of the hemp seed for five (5) years; 

(2) the person or entity from whom the person purchased 
the hemp seed; 

(3) any documentation indicating certification or approval 
of the provenance, quality, and variety of the hemp seed; and 

(4) the location and jurisdiction of origin of the hemp seed. 

§24.48. Certification or Approval of Hemp Seed. 
(a) A person may request the certification or approval of a 

hemp seed for a particular variety by submitting a completed form pre-
scribed by the Department. 

(b) A person requesting for the certification or approval of 
hemp seed for a particular variety shall provide the following infor-
mation to the Department: 

(1) name of kind and variety; 

(2) a statement concerning the variety's origin, and the 
breeding procedure used, in its development including evidence on 
stability (evidence on stability must include any field test reports and 
sample test results demonstrating the hemp seed was used to grow 
hemp plants which tested within the acceptable hemp THC Level); 

(3) a completed objective form for the crop as provided by 
the Department Seed Quality Program, if such form is available. The 
completed objective description form as provided by the U.S. Plant 
Variety Protection Office may be used in lieu of the Texas form; 

(4) a statement delineating the geographic area or areas of 
adaptation of the variety; and 

(5) such other information as may be requested by the De-
partment which may include but is not limited to: 

(A) special characteristics of the seed and of the plant 
as it passes through the seedling stage and flowering stage; and 

(B) other evidence of performance of the variety (date, 
graphs, charts, pictures, etc.) supporting the identity of the variety, if 
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known. If statements or claims are made concerning performance char-
acteristics, such as yield, tolerance to insects or diseases, or lodging, 
there must be evidence to support such statements. Statistical analysis 
of data is encouraged. 

(c) The Department may gather the information described in 
this section to conduct research and analysis to determine the quality 
and viability of hemp seed varieties for approval by the Department. 
The Department may partner with Texas A&M University or a State of 
Texas institution of higher education to conduct research and analysis 
pertaining to hemp seed varieties. 

(d) The Department may revoke a hemp seed variety certifi-
cation or approval if it determines that the hemp seed variety does not 
meet the standards described in this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201905006 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

SUBCHAPTER J. AGRICULTURAL OR 
ACADEMIC HEMP RELATED RESEARCH 
4 TAC §24.49, §24.50 

The proposal is made under §§121.003, 121.004, and 122.051 
of the Texas Agriculture Code (the Code), which designates the 
Department as the lead agency for the administration, imple-
mentation, and enforcement of hemp production, and authorize 
the Department to adopt rules to coordinate, implement and en-
force the hemp program; and, §12.020 of the Code, which autho-
rizes the Department to assess penalties for violations of rules 
adopted by the Department. 

Chapters 12, 121 and 122 of the Code are affected by the pro-
posal. 

§24.49. Hemp Research License. 
(a) Texas A&M University or a Texas institution of higher ed-

ucation may apply for a license to produce and handle hemp for agricul-
tural or academic research. A license issued to Texas A&M University 
or a Texas Institution of higher education pursuant to this section is 
known as a "Hemp Research License." 

(b) In order to obtain a hemp research license, Texas A&M 
University or a Texas institution of higher education must submit an 
application and required fees to the Department. 

(c) A hemp research license holder must comply with and is 
solely responsible for compliance with all state and federal laws, rules, 
and guidelines pertaining to the production and handling of hemp in ad-
dition to the laws, rules, and guidelines of any other jurisdiction where 
such hemp research license holder may produce or handle hemp. 

§24.50. Hemp Research Plan. 
(a) An applicant for a hemp research license must also submit 

a research plan providing the following information: 

(1) a detailed statement specifying the nature and purpose 
of the hemp related research to be conducted; 

(2) all locations where hemp related research will be con-
ducted; 

(3) the varieties of hemp to be utilized for the research pur-
poses; and 

(4) such other information as may be requested by the De-
partment. 

(b) A hemp research license holder must also submit an annual 
research plan detailing the location, activities, and the results of the 
hemp related research conducted by the hemp research license holder 
during the previous twelve (12) month period. Trade secret or patent 
information developed due to hemp research may be omitted from the 
annual research plan so long as there is a necessity for the research 
institution to protect such information. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201905007 
Ferjie Ruiz Hontanosas 
Assistant General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-7476 

♦ ♦ ♦ 
TITLE 13. CULTURAL RESOURCES 

PART 1. TEXAS STATE LIBRARY AND 
ARCHIVES COMMISSION 

CHAPTER 2. GENERAL POLICIES AND 
PROCEDURES 
SUBCHAPTER A. PRINCIPLES AND 
PROCEDURES OF THE COMMISSION 
13 TAC §2.51 

The Texas State Library and Archives Commission (Commis-
sion) proposes to revise 13 TAC §2.51, Public Records Fees. 

FISCAL NOTE. Mark Smith, State Librarian and Director for the 
commission, has determined that for each of the first five-years 
the proposed amendments are in effect, there will not be a fiscal 
impact on state or local government as a result of enforcing or 
administering these amendments, as proposed. 

PUBLIC BENEFIT/COST NOTE. Mr. Smith has also determined 
that for the first five-year period the amended rules are in effect, 
the public benefit will be clarity and consistency in charging for 
copies or reproductions of public records. While the proposed 
amendments may result in costs incurred by persons requesting 
copies or reproductions of public records from the commission, 
the anticipated costs depend on the specific request and can-
not be predicted. Furthermore, the costs are consistent with the 
charges established by the Office of the Attorney General for 
providing costs of public information under Government Code, 
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Chapter 552 or authorized by specific statutes related to provid-
ing reproductions. 

LOCAL EMPLOYMENT IMPACT STATEMENT. There is no ef-
fect on the local economy for the first five years that the proposed 
new section is in effect; therefore, no local employment impact 
statement is required under Texas Government Code §2001.022 
and 2001.024(a)(6). 

ENVIRONMENTAL IMPACT STATEMENT. The commission has 
determined that the proposed amendments do not require an 
environmental impact analysis because these amendments are 
not major environmental rules under Texas Government Code 
§2001.0225. 

COSTS TO REGULATED PERSONS. The proposed new sec-
tion does not impose a cost on regulated persons, including an-
other state agency, a special district, or a local government and, 
therefore, is not subject to Texas Government Code §2001.0045. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Smith has also 
determined that there will be no impact on rural communities, 
small businesses, or microbusinesses as a result of implement-
ing these amendments and, therefore, no regulatory flexibility 
analysis, as specified in Texas Government Code §2006.002, is 
required. 

GOVERNMENT GROWTH IMPACT STATEMENT. The com-
mission has determined that during the first five years the 
proposed amendments would be in effect, no government 
program would be created or eliminated. Implementation of 
the proposed amendments would not require the creation of 
new employee positions or the elimination of existing employee 
positions. Implementation would not require an increase or 
decrease in future legislative appropriations. Implementation 
may cause an increase in fees paid to the commission; however, 
these fees are authorized by Government Code, §552.262 
and Government Code, §441.196 and are only charged to 
persons requesting copies or reproductions of public records. 
The proposed amendments will not create a new regulation or 
expand, limit, or repeal an existing regulation. The proposed 
amendments will not result in an increase or decrease in the 
number of individuals subject to the rule and will not affect the 
Texas economy. 

TAKINGS IMPACT ASSESSMENT. The commission has deter-
mined that no private real property interests are affected by this 
proposal and the proposal does not restrict or limit an owner's 
right to his or her property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute 
a taking under Texas Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. Written comments on the 
proposed amendments may be directed to Jelain Chubb, Di-
rector, Archives and Information Services, Box 12927, Austin, 
Texas 78711-2927, or by fax (512) 463-2306, or by email to 
rules@tsl.texas.gov. Comments will be accepted for 30 days af-
ter publication in the Texas Register. 

STATUTORY AUTHORITY. The amendments are proposed 
under Government Code, §552.230, which authorizes govern-
mental bodies to adopt reasonable rules of procedure under 
which public information may be inspected and copied; and, 
more specifically, Government Code, §441.193, which provides 
the commission shall adopt rules regarding public access to the 
archival state records and other historical resources in the pos-

session of the commission; and Government Code, §441.196, 
which provides the commission may sell copies of state archival 
records and other historical resources in its possession at a 
price not exceeding 25 percent above the cost of publishing or 
producing the copies. 

CROSS REFERENCE TO STATUTE. Government Code, Chap-
ters 441 and 552. 

§2.51. Public Records Fees. 

(a) [Charges for Public Records and Library Resource Mate-
rials.] The Texas State Library will charge the fees established by the 
Office of the Attorney General at 1 TAC §§70.1 - 70.12 (relating to 
Cost of Copies of Public Information) and the amounts described in 
subsection (b) of this section for providing any person the following: 

(1) Reproductions [for reproductions] of materials from its 
collections of library and archival materials that are maintained for pub-
lic reference;[, for copies] 

(2) Copies of public records of other agencies stored in the 
State Records Center;[,] and [for] 

(3) Records [records] of the commission. [in accordance 
with the Office of the Attorney General's rules concerning Cost of 
Copies of Public Information (1 TAC §§70.1 - 70.12) and as follows:] 

(b) The Texas State Library will maintain a fee schedule out-
lining the charges for providing information to any individual and re-
view the schedule annually. In addition to the fees described in subsec-
tion (a) of this section and listed on the fee schedule, the library will 
charge as follows: 

(1) Certification of copies is $5.00 [$1.00] per instrument, 
which may include several pages with certification required only once. 
If certification is requested on each page, the cost is $5 per instrument 
if the instrument consists of 5 pages or less or $1 per page if the instru-
ment consists of more than 5 pages. 

(2) If a customer requests items printed from digital infor-
mation resources, the items will be billed at the page rate for paper 
copies. 

(3) If a customer requests printing of large format materi-
als held in the Texas State Archives, the charge will be assessed at an 
established [per inch] rate available on the agency fee schedule. [The 
rate will be reviewed on an annual basis. If material must first be digi-
tized, an additional fee of $5.50 will be charged.] 

(4) [Supplies, postage, shipping, and other expenses are 
billed at actual costs.] 

[(5)] The charge for duplication of non-standard materials 
from the [The library will arrange for the duplication of photographic 
images in its] archival collections is the actual [for $10.00 per image 
plus] commercial [photo] reproduction cost plus 25% of that cost [costs 
and postage]. 

(5) [(6) Digital images of photographic materials held in 
the Texas State Archives may be provided.] If any materials must first 
be digitized prior to duplication, an additional fee to cover the cost of 
digitization, available on the agency fee schedule, [a fee of $3.00, or 
$5.50 for large format items,] will be charged. 

(6) [(7)] A customer will be billed for third party access 
or use charges. Examples of services where use charges might occur 
include: 

(A) Digital information resources available through on-
line services; 
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(B) Document delivery or interlibrary loan services for 
providing materials or copies. 

(7) [(8)] The minimum charge for any service requiring 
preparation of an invoice is $1.00. 

(c) [(b) Reproduction of Copyrighted Materials.] Reproduc-
tion of copyrighted materials will be carried out in conformance with 
the copyright law of the United States (Title 17, United States Code). 

(d) [(c) Labor Charges.] The library will charge for labor, 
overhead, computer programming, computer resource time, and re-
mote document retrieval, when applicable, as authorized by the rules 
established by the Office of the Attorney General. [The library will 
not charge for labor or overhead to retrieve materials or records or re-
search questions. If computer programming is necessary, the library 
will charge for labor to retrieve digital information in response to an 
information request.] 

(e) [(d) Records of Third Parties.] The library will not provide 
copies of or access to the records of other agencies housed in the State 
Records Center without written permission of the agency. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904957 
Angela Kent 
Head of Reference 
Texas State Library and Archives Commission 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-5426 

♦ ♦ ♦ 
13 TAC §2.76 

The Texas State Library and Archives Commission (commission) 
proposes new 13 TAC §2.76, Enhanced Contract Monitoring. 

Government Code, §2261.253(c) requires each state agency to 
establish by rule a procedure to identify each contract that re-
quires enhanced contract or performance monitoring and submit 
information on the contract to the agency's governing body. 

SUMMARY. Proposed §2.76 establishes that the commission 
will identify contracts that require enhanced contract or perfor-
mance monitoring by considering several factors, including the 
total dollar amount of the contract, contract duration, vendor past 
performance, impacts of contract delay or failure, and the risk 
of fraud, waste, or abuse. The proposed rule also provides di-
rection for procedures and notification of serious issues or risks 
that are identified with respect to a monitored contract and states 
the exceptions for specific contract types that do not require en-
hanced monitoring. 

FISCAL NOTE. Mark Smith, State Librarian and Director for the 
commission, has determined that for each of the first five years 
the proposed new section is in effect, there will not be a fiscal 
impact on state or local government as a result of enforcing or 
administering the rule, as proposed. 

PUBLIC BENEFIT/COST NOTE. Mr. Smith has also determined 
that for the first five-year period the proposed new section is in 
effect, the public benefit will be the enhanced monitoring of com-

mission contracts. There are no anticipated economic costs for 
persons required to comply with the proposed new section. 

LOCAL EMPLOYMENT IMPACT STATEMENT. There is no ef-
fect on local economy for the first five years that the proposed 
new section is in effect; therefore, no local employment impact 
statement is required under Texas Government Code §2001.022 
and §2001.024(a)(6). 

ENVIRONMENTAL IMPACT STATEMENT. The commission has 
determined that the proposed new section does not require an 
environmental impact analysis because the proposed new sec-
tion is not a major environmental rule under Texas Government 
Code §2001.0225. 

COSTS TO REGULATED PERSONS. The proposed new sec-
tion does not impose a cost on regulated persons, including an-
other state agency, a special district, or a local government and, 
therefore, is not subject to Texas Government Code §2001.0045. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Smith has also de-
termined that there will be no impact on rural communities, small 
businesses, or micro-businesses as a result of implementing the 
proposed new section and therefore no regulatory flexibility anal-
ysis, as specified in Texas Government Code §2006.002, is re-
quired. 

GOVERNMENT GROWTH IMPACT STATEMENT. The commis-
sion has determined that during the first five years the proposed 
new section would be in effect, no government program would be 
created or eliminated. Implementation of the proposed new sec-
tion would not require the creation of new employee positions or 
the elimination of existing employee positions. Implementation 
would not require an increase or decrease in future legislative 
appropriations. Implementation would not require an increase 
or decrease in fees paid to the commission. The proposed new 
section will not create a new regulation or expand, limit, or repeal 
an existing regulation. The proposed new section will not result 
in an increase or decrease in the number of individuals subject 
to the rule and will not affect the Texas economy. 

TAKINGS IMPACT ASSESSMENT. The commission has deter-
mined that no private real property interests are affected by this 
proposal and the proposal does not restrict or limit an owner's 
right to his or her property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute 
a taking under Texas Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. Written comments on the 
proposed new section may be directed to Donna Osborne, Chief 
Operations and Fiscal Officer, Box 12927, Austin, Texas, 78711-
2927, by email at rules@tsl.texas.gov, or by fax (512) 463-3560. 
Comments will be accepted for 30 days after publication in the 
Texas Register. 

STATUTORY AUTHORITY. The new section is proposed un-
der Government Code, §2261.253, which requires each state 
agency to establish by rule a procedure to identify each con-
tract that requires enhanced contract or performance monitoring 
and submit information on the contract to the agency's govern-
ing body. 

CROSS REFERENCE TO STATUTE. Government Code, 
§2261.253. 

§2.76. Enhanced Contract Monitoring. 
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(a) The commission will identify contracts that require en-
hanced contract or performance monitoring. 

(b) In determining which contracts require enhanced contract 
or performance monitoring, the commission will consider factors in-
cluding: 

(1) total dollar amount of contract; 

(2) total contract duration; 

(3) vendor past performance; 

(4) user and business process impacts of contract failure or 
delay; 

(5) risk of fraud, waste, or abuse; 

(6) special circumstances of the project; and 

(7) scope of goods or services provided. 

(c) The director and librarian or designee will provide infor-
mation on contracts that require enhanced monitoring to the commis-
sion. The commission will also be notified immediately of any serious 
issue or risk that is identified with respect to a contract subject to en-
hanced contract monitoring. 

(d) This section does not apply to a memorandum of under-
standing, interagency contract, interlocal agreement, or contract for 
which there is not a cost. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904958 
Sarah Swanson 
General Counsel 
Texas State Library and Archives Commission 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-5591 

SUBCHAPTER C. GRANT POLICIES 
DIVISION 1. GENERAL GRANT GUIDELINES 
13 TAC §§2.111, 2.117, 2.118 

The Texas State Library and Archives Commission (Commis-
sion) proposes amendments to 13 TAC §§2.111, General Se-
lection Criteria, 2.117, Grant Review and Award Process, and 
2.118, Decision Making Process. 

The proposed amendments respond to directions from the Sun-
set Commission to adjust grant award criteria and scoring to bet-
ter disperse grant funding to a wider pool of libraries. 

SUMMARY. The proposed amendment to 13 TAC §2.111 adds 
to the general grant selection criteria consideration of improved 
access to funding for libraries that have not received grants from 
the agency within a specified time frame to be determined by the 
agency or with limited resources. 

The proposed amendment to 13 TAC §2.117 provides that a per-
son may not serve as a peer reviewer for a grant category with 
which the reviewer is associated with an applicant or with an ap-
plication, or who stands to benefit directly from an application. 

The proposed amendment to 13 TAC §2.118 allows the agency 
to award extra points to libraries that have not received a grant 
from the agency within a specified time frame to be determined 
by the agency or with limited resources. 

FISCAL NOTE. Mark Smith, State Librarian and Director for the 
Commission, has determined that for each of the first five years 
the proposed amendments are in effect, there will not be a fiscal 
impact on state or local government as a result of enforcing or 
administering these amendments, as proposed. 

PUBLIC BENEFIT/COST NOTE. Mr. Smith has also determined 
that for the first five-year period the amended rules are in effect, 
the public benefit will be that the agency may be able to distribute 
grants to a wider range of Texas libraries. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with the amendments to these 
rules, as proposed. There is no effect on local economy for the 
first five years that the proposed new section is in effect; there-
fore, no local employment impact statement is required under 
Texas Government Code §2001.022 and §2001.024(a)(6). 

ENVIRONMENTAL IMPACT STATEMENT. The Commission 
has determined that the proposed amendments do not require 
an environmental impact analysis because these amendments 
are not major environmental rules under Texas Government 
Code §2001.0225. 

COSTS TO REGULATED PERSONS. The proposed new sec-
tion does not impose a cost on regulated persons, including an-
other state agency, a special district, or a local government and, 
therefore, is not subject to Texas Government Code §2001.0045. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Smith has also de-
termined that there will be no impact on rural communities, small 
businesses, or micro-businesses as a result of implementing 
these amendments and therefore no regulatory flexibility anal-
ysis, as specified in Texas Government Code §2006.002, is re-
quired. 

GOVERNMENT GROWTH IMPACT STATEMENT. Commission 
staff prepared a Government Growth Impact Statement assess-
ment for this proposed rulemaking, as specified in Texas Gov-
ernment Code §2006.0221. During the first five years that the 
amendments would be in effect, the proposed amendments: will 
not create or eliminate a government program; will not result in 
the addition or reduction of employees; will not require an in-
crease or decrease in future legislative appropriations; will not 
lead to an increase or decrease in fees paid to a state agency; 
will not create a new regulation; will not repeal an existing regula-
tion; and will not result in an increase or decrease in the number 
of individuals subject to the rule. During the first five years that 
the amendments would be in effect, the proposed amendments 
will not positively or adversely affect the Texas economy. 

TAKINGS IMPACT ASSESSMENT. The Commission has deter-
mined that no private real property interests are affected by this 
proposal and the proposal does not restrict or limit an owner's 
right to his or her property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute 
a taking under Texas Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. Written comments on 
the proposed amendments may be directed to Jennifer Pe-
ters, Director of Library Development & Networking, via email 
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jpeters@tsl.texas.gov, or mail, P.O. Box 12927, Austin, Texas, 
78711-2927. Comments will be accepted for 30 days after 
publication in the Texas Register. 

STATUTORY AUTHORITY. The amended section is proposed 
under Texas Government Code §441.135 that requires the Com-
mission to establish a program of grants and adopt by rule the 
guidelines for awarding grants, and Texas Government Code 
§441.136 that allows the Commission to proposed rules neces-
sary to the administration of the program of state grants. 

§2.111. General Selection Criteria. 
(a) Grants shall be awarded based on guidelines that reflect 

applicable state or federal priorities and mandates. The grant guide-
lines issued by the agency will specify the timetable, forms, procedures, 
and any supplemental criteria or requirements applicable to a particu-
lar grant for that year. Grant guidelines include the goals describing 
the purpose of the grant program, applicant eligibility requirements, 
description of the services to be provided, applicable priorities and re-
strictions, and the selection criteria and the process to evaluate grant 
applications and select awards. Selection criteria and requirements are 
designed to select applications that provide the best overall value to the 
state. 

(b) The general selection criteria include: 

(1) applicant eligibility; 

(2) relevance to goals; 

(3) program impact; 

(4) program scope and quality; 

(5) the cost of proposed service; 

(6) measurability of service impact; and 

(7) compliance with requirements. 

(c) The commission may consider additional factors in deter-
mining best value, including: 

(1) financial ability to perform services; 

(2) state and regional service needs and priorities; 

(3) improved access for poorly served areas and popula-
tions; 

(4) improved access to funding for libraries that have not 
received grants from the agency within a specified time frame to be 
determined by the agency or that have limited resources; 

(5) [(4)] ability to continue services after grant period; and 

(6) [(5)] past performance and compliance. 

§2.117. Grant Review and Award Process. 
(a) Agency staff will review each application for the follow-

ing: 

(1) legal eligibility of the institution to participate in a grant 
program and appropriate authorizing signature; 

(2) conformance to the federal and state regulations per-
taining to grants; 

(3) inclusion of unallowable costs; 

(4) errors in arithmetic or cost calculations; 

(5) submission of all required forms; 

(6) compliance with submission procedures and deadlines; 
and 

(7) relevance and appropriateness of the project design and 
activities to the purpose of the grant program. 

(b) Agency staff will raise issues and questions regarding 
the needs, methods, staffing and costs of the applications. Staff will 
also raise concerns regarding the relevance and appropriateness of the 
project design and activities to the purpose of the grant program. Staff 
comments will be sent to the review panel with the applications for 
consideration by the panel. 

(c) Applicants will be sent a copy of the staff comments to 
give applicants an opportunity to respond in writing. Applicants may 
not modify the proposal in any way; however, applicants' responses to 
staff comments will be distributed to the panel. 

(1) Applications with significant errors, omissions, or eli-
gibility problems will not be rated. Applications in which the project 
design and activities are not relevant and appropriate to the purpose of 
the grant program will be ineligible. 

(2) Agency staff will be available to offer technical assis-
tance to reviewers. 

(d) Applications will be scored using the following process: 

(1) The peer reviewers will review all complete and eligi-
ble grant applications forwarded to them by agency staff and complete 
a rating form for each. Each reviewer will evaluate the proposal in rela-
tion to the specific requirements of the criteria and will assign a value, 
depending on the points assigned to each criterion. 

(2) No reviewer who is associated with an applicant or who 
stands to benefit directly from an application will serve on the review 
panel for the grant program in which the application is submitted for 
that grant cycle. Any reviewer who is associated with a potential ap-
plicant in the respective category must inform the agency and their or-
ganization about a potential conflict of interest. [with an application, 
or who stands to benefit directly from an application will evaluate that 
application.] Any reviewer who feels unable to evaluate a particular 
application fairly may choose not to review that application. 

(3) Reviewers will consider and assess the strengths and 
weaknesses of any proposed project only on the basis of the documents 
submitted. Considerations of geographical distribution, demographics, 
type of library, or personality will not influence the assessment of a 
proposal by the review panel. The panel members must make their own 
individual decisions regarding the applications. The panel may discuss 
applications but the panel's recommendations will be compiled from 
the individual assessments, not as the result of a collective decision or 
vote. 

(4) Reviewers may not discuss proposals with any appli-
cant before the proposals are reviewed. Agency staff is available to 
provide technical assistance to reviewers. Agency staff will conduct 
all negotiations and communication with the applicants. 

(5) Reviewers may recommend setting conditions for fund-
ing a given application or group of applications (e.g., adjusting the 
project budget, revising project objectives, modifying the timetable, 
amending evaluation methodology, etc.). The recommendation must 
include a statement of the reasons for setting such conditions. Review-
ers who are ineligible to evaluate a given proposal will not participate 
in the discussion of funding conditions. 

(6) Reviewers will submit their evaluation forms to the 
agency. In order to be counted, the forms must arrive before the 
specified due date. 

§2.118. Decision Making Process. 
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To be considered eligible for funding by the commission, any appli-
cation must receive a minimum adjusted mean score of more than 60 
percent of the maximum points available. However, eligibility does 
not guarantee funding. The commission may also choose to award ex-
tra points to libraries that have not received funding within a speci-
fied time frame to be determined by the agency or that have limited 
resources. To reduce the impact of scores that are exceedingly high 
or low, or otherwise outside the range of scores from other reviewers, 
agency staff will tabulate the panel's work using calculations such as 
an adjusted mean score. 

(1) Applications will be ranked in priority order by score 
for consideration by the commission. 

(2) If insufficient funds remain to fully fund the next ap-
plication, the staff will negotiate a reduced grant with the next ranked 
applicant. 

(3) If the panel recommends funding an application that, 
for legal, fiscal, or other reasons, is unacceptable to the staff, a con-
trary recommendation will be made. The applicant will be informed 
of this situation prior to presentation to the commission and may ne-
gotiate a revision to the application. A positive recommendation to the 
commission will be contingent upon successfully completing these ne-
gotiations prior to the commission meeting. 

(4) If the panel is unable to produce a set of recommenda-
tions for funding, the agency staff will use the same evaluation proce-
dures to develop recommendations to the commission. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904955 
Jennifer Peters 
Director of Library Development and Networking 
Texas State Library and Archives Commission 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-5456 

CHAPTER 7. LOCAL RECORDS 
SUBCHAPTER D. RECORDS RETENTION 
SCHEDULES 
13 TAC §7.125 

The Texas State Library and Archives Commission (Commis-
sion) proposes amendments to 13 TAC §7.125, relating to lo-
cal government retention schedule EL (Records of Elections and 
Voter Registration). 

The proposed amendments include revisions necessary to keep 
the schedule up to date with current laws and administrative 
rules, and to improve retention of public records. 

SUMMARY. The proposed amendments to §7.125(a)(10) re-
vise record series and guidance related to voter registration 
and election records. Specifically, Senate Bill 5, 85th C.S. 
Legislative Session, revised the retention period for precinct 
election records, which set the retention period for many other 
election and voter registration series. A new series was created 

to account for provisions made through House Bill 2910, 86th 
Legislature. 

The following proposed amendments appear in the Attached 
Graphic of §7.125(a)(10). 

The proposed amendment to the introduction of the schedule re-
moves obsolete language and adds applicable language to keep 
it consistent with other updated local schedules. 

The proposed amendment to EL3100-01a, EL3100-01b, 
EL3100-01c, EL3100-03b, EL3100-03c(1), EL3100-04a(1), 
EL3100-04c(2), EL3100-06a, EL3100-10a, EL3100-10c, 
EL3100-10e, EL3100-11a, EL3100-11b(1) and (2), EL3150-06d, 
and EL3150-06e are affected by the changes made to Election 
Code, Section 66.058(a) made by Senate Bill 5, which man-
dates a 22-month retention period. 

The proposed amendment to EL3100-01a corrects the legal ci-
tation from 84.037 to 84.037a, the subsection that addresses 
retention. 

The proposed amendment to EL3100-10a additionally removes 
the citation of Section 172.116e, as it was repealed in 2015. 

The proposed amendment to EL3100-10c removes the phrase 
"held in 1986 and subsequent years" and "until the end of the 
year in which the primary election is held" and replaced it with 
"for 22 months" to be consistent with how Election Code, Section 
172.114 is worded currently. 

The proposed amendment to EL3100-11b adjusts the descrip-
tion to be consistent with language in the law in Election Code, 
Section 211.007. 

The proposed amendment to EL3125-03b removes the citation 
for Section 172.118e, as it was repealed in 2017. 

The proposed amendment to EL3125-04 is amended to add can-
didates to the title and splits the retention period into two sub-
series to provide a triggering event for non-elected candidates. 

The proposed amendment to EL3150-02a corrects the legal ci-
tation from Election Code, Section 13.0035(d) to 13.035(d). 

The proposed amendment to EL3150-06g adds a new record 
series to provide for supporting documentation provided to keep 
personal information related to voter registration confidential. 

The proposed amendment to EL3150-07a revises the retention 
period from Destroy at option to AV, to remain consistent with 
other series and schedules. 

FISCAL NOTE. Craig Kelso, Director, State & Local Records 
Management Division, has determined that for each of the first 
five-years the proposed amendments are in effect, there will not 
be a fiscal impact on state or local government as a result of 
enforcing or administering these amendments, as proposed. 

PUBLIC BENEFIT/COST NOTE. Mr. Kelso has also determined 
that for the first five-year period the amended rules are in effect, 
the public benefit will be that the amended schedules will help to 
provide better management of records by improving retention of 
public records and will increase access to those records by the 
public. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with the amendments to these 
rules, as proposed. There is no effect on local economy for the 
first five years that the proposed new section is in effect; there-
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fore, no local employment impact statement is required under 
Texas Government Code §2001.022 and 2001.024(a)(6). 

ENVIRONMENTAL IMPACT STATEMENT. The Commission 
has determined that the proposed amendments do not require 
an environmental impact analysis because these amendments 
are not major environmental rules under the Texas Government 
Code §2001.0225. 

COSTS TO REGULATED PERSONS. The proposed new sec-
tion does not impose a cost on regulated persons, including an-
other state agency, a special district, or a local government and, 
therefore, is not subject to Texas Government Code §2001.0045. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Kelso has also de-
termined that there will be no impact on rural communities, small 
businesses, or micro-businesses as a result of implementing 
these amendments and therefore no regulatory flexibility anal-
ysis, as specified in Texas Government Code §2006.002, is re-
quired. 

GOVERNMENT GROWTH IMPACT STATEMENT. Commission 
staff prepared a Government Growth Impact Statement assess-
ment for this proposed rulemaking, as specified in Texas Gov-
ernment Code §2006.0221. During the first five years that the 
amendments would be in effect, the proposed amendments: will 
not create or eliminate a government program; will not result in 
the addition or reduction of employees; will not require an in-
crease or decrease in future legislative appropriations; will not 
lead to an increase or decrease in fees paid to a state agency; 
will not create a new regulation; will not repeal an existing regula-
tion; and will not result in an increase or decrease in the number 
of individuals subject to the rule. During the first five years that 
the amendments would be in effect, the proposed amendments 
will not positively or adversely affect the Texas economy. 

TAKINGS IMPACT ASSESSMENT. The Commission has deter-
mined that no private real property interests are affected by this 
proposal and the proposal does not restrict or limit an owner's 
right to his or her property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute 
a taking under Texas Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. Written comments 
on the proposed amendments may be directed to Megan 
Carey, Manager, Records Management Assistance, via email 
rules@tsl.texas.gov, or mail, P.O. Box 12927, Austin, Texas, 
78711-2927. Comments will be accepted for 30 days after 
publication in the Texas Register. 

STATUTORY AUTHORITY. The amended section is proposed 
under Texas Government Code §441.158 that requires the Com-
mission to adopt records retention schedules by rule and re-
quires the Commission to provide records retention schedules 
to local governments, and Texas Government Code §441.160 
that allows the commission to revise the schedules. 

CROSS REFERENCE TO STATUTE. The proposed amend-
ments implement Texas Government Code §441.158 and 
§441.160, as well as Texas Senate Bill 5, 85th C.S. Legislative 
Session, which repealed the six-month retention period for elec-
tions involving a non-federal office. No other statutes, articles, 
or codes are affected by these amendments. 

§7.125. Records Retention Schedules. 
(a) The following records retention schedules, required to be 

adopted by rule under Government Code §441.158(a) are adopted. 

(1) Local Schedule GR: Records Common to All Local 
Governments, Revised 5th Edition. 
Figure: 13 TAC §7.125(a)(1) (No change.) 

(2) Local Schedule PW: Records of Public Works and 
Other Government Services, 2nd Edition. 
Figure: 13 TAC §7.125(a)(2) (No change.) 

(3) Local Schedule CC: Records of County Clerks, Re-
vised 3rd Edition. 
Figure: 13 TAC §7.125(a)(3) (No change.) 

(4) Local Schedule DC: Records of District Clerks, Re-
vised 3rd Edition. 
Figure: 13 TAC §7.125(a)(4) (No change.) 

(5) Local Schedule PS: Records of Public Safety Agencies, 
Revised 4th Edition. 
Figure: 13 TAC §7.125(a)(5) (No change.) 

(6) Local Schedule SD: Records of Public School Districts, 
3rd Edition. 
Figure: 13 TAC §7.125(a)(6) (No change.) 

(7) Local Schedule JC: Records of Public Junior Colleges, 
2nd Edition. 
Figure: 13 TAC §7.125(a)(7) (No change.) 

(8) Local Schedule LC: Records of Justice and Municipal 
Courts, Revised 2nd Edition. 
Figure: 13 TAC §7.125(a)(8) (No change.) 

(9) Local Schedule TX: Records of Property Taxation, 3rd 
Edition. 
Figure: 13 TAC §7.125(a)(9) (No change.) 

(10) Local Schedule EL: Records of Elections and Voter 
Registration, [3rd] 4th Edition. 
Figure: 13 TAC §7.125(a)(10) 
[Figure: 13 TAC §7.125(a)(10)] 

(11) Local Schedule HR: Records of Public Health Agen-
cies, 2nd Edition. 
Figure: 13 TAC §7.125(a)(11) (No change.) 

(12) Local Schedule UT: Records of Utility Services, 2nd 
Edition. 
Figure: 13 TAC §7.125(a)(12) (No change.) 

(b) The retention periods in the records retention schedules 
adopted under subsection (a) of this section serve to amend and re-
place the retention periods in all editions of the county records manual 
published by the commission between 1978 and 1988. The retention 
periods in the manual, which were validated and continued in effect by 
Government Code §441.159, until amended, are now without effect. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904988 
Megan Carey 
Government Information Analyst 
Texas State Library and Archives Commission 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 463-5449 
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TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 61. SCHOOL DISTRICTS 
SUBCHAPTER AA. COMMISSIONER'S 
RULES ON SCHOOL FINANCE 
19 TAC §61.1011 

The Texas Education Agency (TEA) proposes repeal of 
§61.1011, concerning additional state aid for tax reduction. The 
proposed repeal is necessary because the authorizing statute 
expired September 1, 2017. 

BACKGROUND INFORMATION AND JUSTIFICATION: Prior 
to September 1, 2017, Texas Education Code (TEC), §42.2516, 
allowed school districts to be held harmless for the loss in local 
tax collections for maintenance and operations caused by the 
compression of adopted tax rates by one third. Section 61.1011, 
adopted under former TEC, §42.2516, detailed the calculation 
of the hold harmless levels for each district, known as revenue 
targets, as well as how to determine whether hold harmless 
money was needed or if the state and local revenue received 
through formula funding was sufficient so that hold harmless 
money would not have been needed. 

Since the provisions of former TEC, §42.2516, which provided 
for the calculation of additional state aid for tax reduction, expired 
September 1, 2017, there is no longer a need for a rule detailing 
the calculations. 

FISCAL IMPACT: Leo Lopez, associate commissioner for school 
finance/chief school finance officer, has determined that for the 
first five-year period the proposal is in effect there are no addi-
tional costs to state or local government, including school dis-
tricts and open-enrollment charter schools, required to comply 
with the proposal. 

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 

COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would repeal an existing regulation. The 
proposed repeal would remove from rule provisions relating to 
the additional state aid for tax reduction allotment, which expired 
September 1, 2017. 

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 

would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not expand or limit an existing regulation; would 
not increase or decrease the number of individuals subject to 
its applicability; and would not positively or adversely affect the 
state's economy. 

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Lopez has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be removing outdated provisions from rule 
to coincide with changes to the authorizing statute. There is no 
anticipated economic cost to persons who are required to comply 
with the proposal. 

DATA AND REPORTING IMPACT: The proposal would have no 
data or reporting impact. 

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK 
REQUIREMENTS: The TEA has determined that the proposal 
would not require a written report or other paperwork to be 
completed by a principal or classroom teacher. 

PUBLIC COMMENTS: The public comment period on the 
proposal begins January 10, 2020, and ends February 10, 
2020. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received 
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published in 
the Texas Register on January 10, 2020. A form for sub-
mitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. Comments on the proposal may also be submitted 
to Cristina De La Fuente-Valadez, Rulemaking, Texas Education 
Agency, 1701 North Congress Avenue, Austin, Texas 78701. 

STATUTORY AUTHORITY. The repeal is proposed under Texas 
Education Code (TEC), §42.2516, which, prior to September 1, 
2017, provided for hold harmless payments for school districts 
for the loss of local tax collections due to the tax rate compres-
sion instituted in 2006. Former TEC, §42.2516(g), authorized 
the commissioner to adopt rules necessary to implement addi-
tional state aid for tax reduction. 

CROSS REFERENCE TO STATUTE. The repeal implements 
Texas Education Code, §42.2516, as this section existed before 
the expiration of subsections (b)-(f) on September 1, 2017. 

§61.1011. Additional State Aid for Tax Reduction (ASATR). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904947 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 475-1497 
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SUBCHAPTER FF. COMMISSIONER'S RULES 
CONCERNING VETERANS AND MILITARY 
DEPENDENTS [COMMISSIONER'S RULES 
CONCERNING HIGH SCHOOL DIPLOMAS FOR 
CERTAIN VETERANS] 
DIVISION 2. MILITARY-CONNECTED 
STUDENTS 
19 TAC §61.1063 

The Texas Education Agency (TEA) proposes new §61.1063, 
concerning purple star campus designation. The proposed new 
rule would implement Senate Bill (SB) 1557, 86th Texas Leg-
islature, 2019, by adopting in rule the criteria campuses must 
demonstrate in order to qualify to apply for and earn the Purple 
Star Designation. 

BACKGROUND INFORMATION AND JUSTIFICATION: SB 
1557, 86th Texas Legislature, 2019, added Texas Education 
Code (TEC), §33.909, establishing the Purple Star Campus 
Designation and criteria campuses must demonstrate to earn 
the designation. TEC, §33.909, specifies that for a campus 
to earn the designation, the campus must designate a cam-
pus-based military liaison, create or maintain a webpage with 
information specific to military-connected families, establish or 
maintain a current campus transition program, and offer one 
of three initiatives: a resolution showing support for military 
connected students and families, recognition of Month of the 
Military Child or Military Family Month with relevant events 
hosted by the campus, or partnership with a school liaison 
officer to encourage and provide opportunities for active duty 
military members to volunteer in local schools. 

Proposed new 19 TAC Chapter 61, School Districts, Subchap-
ter FF, Commissioner's Rules Concerning Veterans and Military 
Dependents, Division 2, Military-Connected Students, §61.1063, 
Purple Star Campus Designation, would address the require-
ments of TEC, §33.909, as follows. 

Proposed new subsection (a) would set forth the purpose of the 
proposed new rule in accordance with TEC, §33.909. 

Proposed new subsection (b) would establish definitions for 
terms used in the proposed new rule. 

Proposed new subsection (c) would delineate the criteria re-
quired for campuses who voluntarily apply to earn the designa-
tion as a Purple Star Campus. 

Proposed new subsection (c)(1) would list the requirements re-
lated to designating a campus-based military liaison and the du-
ties of the liaison, including supporting military-connected stu-
dents and their families, ensuring students are properly identified 
in the Texas Student Data System Public Education Information 
Management System (TSDS PEIMS), providing supports and 
services for students and families based on their unique needs 
and high mobility, and offering professional development oppor-
tunities for staff members. 

Proposed new subsection (c)(2) would list the requirements re-
lated to creating and maintaining a webpage that includes infor-
mation specific to mitigating barriers as military-connected stu-
dents transition in and out of Texas public schools. 

Proposed new subsection (c)(3) would list the requirements re-
           lated to a campus transition program led by the military liaison

or student leaders or ambassadors to assist with introductions 
to the school environment and school processes. 

Proposed new subsection (c)(4) would reiterate the statutory re-
quirement to offer at least one of the following initiatives: a reso-
lution showing support for military connected students and fam-
ilies, participation in the Month of the Military Child or Military 
Family Month, or partner with school liaison officer to provide 
opportunities for active duty military members to volunteer in the 
local schools. 

Proposed new subsection (d) would specify provisions related to 
the TEA application and renewal process for Purple Star Cam-
pus Designation. 

FISCAL IMPACT: Matt Montano, deputy commissioner for spe-
cial populations, has determined that for the first five-year period 
the proposal is in effect there are no additional costs to state or 
local government, including school districts and open-enrollment 
charter schools, who apply to earn the designation. Application 
for the designation is voluntary. 

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 

COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 

GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would create new regulations for campuses 
who voluntarily apply and to earn the Purple Star Campus Desig-
nation. The proposal would lay out the criteria for school districts 
and open-enrollment charter schools to earn the designation. 

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not expand, limit, 
or repeal an existing regulation; would not increase or decrease 
the number of individuals subject to the rule's applicability; and 
would not positively or adversely affect the state's economy. 

PUBLIC BENEFIT AND COST TO PERSONS: Mr. Montano has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforc-
ing the proposal would be establishing in rule the criteria and 
requirements for Purple Star Campus Designation. There is no 
anticipated economic cost to persons who are required to com-
ply with the proposal. 

DATA AND REPORTING IMPACT: The proposal would have 
new data reporting for campuses to submit through the agency's 
application process demonstrating that a campus has met 
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criteria to be designated as a Purple Star Campus. Application 
for the designation is voluntary. 

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK 
REQUIREMENTS: The TEA has determined that the proposal 
would require that a campus-based staff member submit the 
application to demonstrate that the campus has met the criteria 
to earn the designation. 

PUBLIC COMMENTS: The public comment period on the 
proposal begins January 10, 2020, and ends February 10, 
2020. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received 
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published in 
the Texas Register on January 10, 2020. A form for sub-
mitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. Comments on the proposal may also be submitted 
to Cristina De La Fuente-Valadez, Rulemaking, Texas Education 
Agency, 1701 North Congress Avenue, Austin, Texas 78701. 

STATUTORY AUTHORITY. The new section is proposed under 
Texas Education Code (TEC), §33.909, which establishes the 
criteria campuses must demonstrate in order to qualify to ap-
ply for and earn the Purple Star Campus Designation. TEC, 
§33.909(e), requires the Texas Education Agency to adopt rules 
necessary to administer this statute. 

CROSS REFERENCE TO STATUTE. The new section imple-
ments Texas Education Code, §33.909. 

§61.1063. Purple Star Campus Designation. 

(a) Purpose. In accordance with Texas Education Code (TEC), 
§33.909, a campus may qualify to earn the Purple Star Designation if 
the campus meets criteria demonstrating supports and resources for its 
military-connected student population. 

(b) Definitions. The following words and terms, when used in 
this section, have the following meanings, unless the context clearly 
indicates otherwise. 

(1) Military-connected student--A student enrolled in a 
school district or an open-enrollment charter school who is a dependent 
of a current or former member of the United States military, Texas 
National Guard, or reserve force in the United States military or who 
was a dependent of a member of the United States military, Texas 
National Guard, or reserve force in the United States military who was 
killed in the line of duty. 

(2) School liaison officer--An individual who works for the 
federal or state government and serves as the primary point of contact 
for school related matters on military installations. School liaison of-
ficers represent, inform, and assist commanding officers and military 
families with school issues; coordinate with local school systems; and 
create collaborative partnerships between the military and schools. 

(c) Criteria. To qualify to apply for designation as a Purple 
Star Campus, a campus must meet the following requirements. 

(1) Campus-based military liaison. A campus must desig-
nate an assigned staff member as a military liaison. 

(A) The campus-based military liaison may be: 

(i) a campus counselor; 

(ii) a teacher; 

(iii) a campus administrator such as a principal or an 
assistant principal; or 

(iv) another campus staff member who supports 
highly mobile students. 

(B) The campus-based military liaison must support 
military-connected students and their families by: 

(i) serving as the point of contact and working 
collaboratively between military-connected students and their families 
and the campus; 

(ii) maintaining familiarity with enrollment pro-
cesses, records transfer, existing community resources, and student 
supports; 

(iii) ensuring military-connected students are identi-
fied and properly coded through the Texas Student Data System Public 
Education Information Management System (TSDS PEIMS); 

(iv) determining campus-based supports and ser-
vices available to military-connected students based on their unique 
needs, including their high mobility; 

(v) assisting in coordinating campus-based pro-
grams relevant to military-connected students; and 

(vi) attending professional development or training 
annually to learn and understand topics related to the transition of mil-
itary-connected students and their families. 

(C) The campus-based military liaison must offer pro-
fessional development opportunities for staff members on issues re-
lated to military-connected students. Such issues include, but are not 
limited to: 

(i) military culture; 

(ii) deployments and family separations; 

(iii) the Interstate Compact on Educational Oppor-
tunity for Military Children; 

(iv) the TSDS PEIMS military student identifier; 

(v) mitigating the effects of high mobility; 

(vi) issues that address the physical and mental ef-
fects of military service, including post-traumatic stress disorder, trau-
matic brain injury, and other physical injuries; 

(vii) supporting students connected to veterans; 

(viii) supporting students with a parent or guardian 
in the national guard or reserve; and 

(ix) supporting students with a parent or guardian 
who has fallen in the line of duty. 

(2) Webpage. A campus must create and maintain an eas-
ily accessible webpage that includes the following information for mil-
itary-connected students and their families. 

(A) Relocation. The military-connected student and 
family support webpage must include information regarding reloca-
tion to the campus such as introductions to school environment and 
processes, enrollment information in extracurricular activities and 
clubs, tutoring opportunities, student code of conduct, and contact 
information of pertinent school staff. 

(B) Enrollment and registration. The military-con-
nected student and family support webpage must provide information 
regarding the process and requirements for enrollment, including: 
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(i) a checklist of required documentation needed to 
enroll at the campus, which may include information such as copies of 
student records, transcripts, and residence documentation; and 

(ii) eligibility requirements for free public school 
prekindergarten, as required by TEC, §29.153, for a child of an active 
duty member of the armed forces, national guard, or reserve com-
ponent of the armed forces, who is ordered to active duty by proper 
authority. 

(C) Academic planning. The military-connected stu-
dent and family support webpage must provide a link to information 
on course sequences, advanced classes available on campus, and in-
formation on the Interstate Compact on Educational Opportunity for 
Military Children, as specified in TEC, Chapter 162. 

(D) Counseling and support services. The military-con-
nected student and family support webpage must provide eligibility, ap-
plication, and referral information offered specifically to military-con-
nected families for counseling and support services on or off a military 
installation. 

(E) Campus-based military liaison. The military-con-
nected student and family support webpage must provide the contact 
information and duties of the campus's designated military liaison. 

(3) Campus transition program. 

(A) Introductions to the school environment and school 
processes by the campus-based military liaison or by campus-based 
student leaders or ambassadors, if determined appropriate by the cam-
pus-based military liaison, must be provided to new military-connected 
students. 

(B) Any student leaders or ambassadors should be sup-
ported or sponsored by a campus-based staff member such as: 

(i) the campus-based military liaison; 

(ii) a campus counselor; 

(iii) a teacher; 

(iv) a campus administrator such as a principal or an 
assistant principal; or 

(v) another staff member who supports highly mo-
bile students. 

(C) Any student leaders or ambassadors should partici-
pate in the following activities: 

(i) organizing and hosting newcomer social events 
throughout the school year that give military-connected students and 
families an opportunity to learn about campus culture, processes, and 
the community; 

(ii) facilitating guided tours of the campus, includ-
ing the library, nurse's office, counseling office, gym, and cafeteria; 
and 

(iii) accompanying the new student to lunch the first 
week of school. 

(4) Initiatives. A campus must offer at least one of the fol-
lowing initiatives: 

(A) a resolution showing support for military-con-
nected students and families; 

(B) participation in the Month of the Military Child or 
Military Family Month; or 

(C) partnership with a school liaison officer to encour-
age and provide opportunities for active duty military members to vol-
unteer in the local schools, speak at a school assembly, or host a school 
field trip. 

(d) Application and renewal. 

(1) The campus-based military liaison must complete the 
Texas Education Agency (TEA) Purple Star Campus Designation ap-
plication available on the TEA website. 

(2) Campus designation criteria must be met and submitted 
in the application. 

(3) The Purple Star Campus Designation will be awarded 
every school year beginning with the 2020-2021 school year. 

(4) Campuses that satisfy the criteria and are awarded the 
Purple Star Campus Designation are eligible to recertify the designa-
tion every two school years. 

(5) Campuses not selected for award of the Purple Star 
Campus Designation will be given an opportunity to appeal the 
decision of non-selection through an appeal process explained in the 
non-selection notification. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904948 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 21. TRADE PRACTICES 
SUBCHAPTER OO. DISCLOSURES BY 
OUT-OF-NETWORK PROVIDERS 
28 TAC §§21.4901 - 21.4904 

The Texas Department of Insurance proposes new 28 TAC 
§§21.4901 - 21.4904, concerning disclosures by out-of-network 
providers. The new rules implement exceptions to balance 
billing prohibitions in Insurance Code §§1271.157, 1271.158, 
1301.164, 1301.165, 1551.229, 1551.230, 1575.172, 1575.173, 
1579.110, and 1579.111, as enacted by Senate Bill 1264, 86th 
Legislature, Regular Session (2019). 

EXPLANATION. The new rules interpret and implement SB 
1264, which prohibits balance billing for certain health benefit 
claims under certain health benefit plans; provides exceptions 
to balance billing prohibitions; and authorizes an independent 
dispute resolution process for claim disputes between certain 
out-of-network providers and health benefit plan issuers and 
administrators. 
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SB 1264's balance billing protections generally apply to enrollees 
of health benefit plans offered by insurers and health mainte-
nance organizations that the department regulates, as well as to 
the Texas Employees Group, the Texas Public School Employ-
ees Group, and the Texas School Employees Uniform Group. 
The changes to law made by the bill apply to health care and 
medical services or supplies provided on or after January 1, 
2020. 

The new rules implement the exceptions to balance billing 
prohibitions found in Insurance Code §§1271.157, 1271.158, 
1301.164, 1301.165, 1551.229, 1551.230, 1575.172, 1575.173, 
1579.110, and 1579.111. The exceptions to balance billing pro-
hibitions are only applicable in non-emergencies when a health 
benefit plan enrollee elects to receive covered health care or 
medical services or supplies from a facility-based provider that 
is not a participating provider for a health benefit plan, if the 
service or supply is provided at a health care facility that is a 
participating provider; or from a diagnostic imaging provider or 
laboratory service provider that is not a participating provider 
for a health benefit plan, if the service or supply is provided 
in connection with a health care or medical service or supply 
provided by a participating provider. 

For many consumers, a surprise balance bill can be financially 
ruinous, which in turn will likely dissuade some consumers from 
seeking necessary or advisable medical care in the future. To 
protect consumers, SB 1264 prohibits many out-of-network 
providers from balance billing patients except in a very narrow 
set of circumstances. The proposed rules are necessary to 
prevent unscrupulous providers from exploiting the law's narrow 
exceptions to the balance billing prohibition, which would neg-
atively impact the health and financial welfare of consumers. 
Without the new rules, a provider could demand that a patient 
sign away his or her balance billing protections mere moments 
before the patient receives surgery or some other medical care. 
Furthermore, without the new rule, the provider could slip an 
inconspicuous SB 1264 notice amongst a number of other forms 
that the enrollee must review prior to the procedure. Patients 
could be forced to make tough financial and health-related 
decisions in an extremely vulnerable state, potentially without 
even knowing the balance billing protections they would be 
waiving. And if a patient hesitates or refuses to waive their 
balance billing protections shortly before the procedure, there 
could be significant health consequences if treatment is delayed 
or refused because of arguments over billing between patient 
and provider. 

On December 18, 2019, the department adopted 28 TAC 
§§21.4901 - 21.4904 under emergency rulemaking procedures, 
to be effective on January 1, 2020. The emergency rules will be 
withdrawn at the time these proposed rules become effective. 

New §21.4901 addresses the purpose and applicability of new 
Subchapter OO. 

New §21.4902 provides that words and terms defined in Insur-
ance Code Chapter 1467 have the same meaning when used in 
Subchapter OO, unless the context clearly indicates otherwise. 

New §21.4903 clarifies that, for purposes of the exceptions to 
the balance billing prohibitions, an enrollee's election is only valid 
if the enrollee has a meaningful choice between an in-network 
provider and an out-of-network provider, the enrollee was not 
coerced by another provider or their health benefit plan into se-
lecting the out-of-network provider, and the enrollee signs a no-
tice and disclosure statement at least ten business days before 

the service or supply is provided acknowledging that the enrollee 
may be liable for a balance bill and chooses to proceed with the 
service or supply anyway. Only an out-of-network provider that 
chooses to balance bill an enrollee is required to provide a no-
tice and disclosure statement to the enrollee. The out-of-network 
provider may choose to participate in SB 1264's claim dispute 
resolution process instead of balance billing an enrollee. New 
§21.4903 also adopts by reference the notice and disclosure 
statement that must be filled out by the out-of-network provider 
and given to the enrollee if the provider chooses to balance bill. 

New §21.4904 requires health benefit plans to help their en-
rollees determine their financial responsibility for a service or 
supply for which a notice and disclosure statement has been pro-
vided, consistent with Insurance Code §1661.002. 

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Nancy Clark, chief of staff, has determined that during 
each year of the first five years the proposed new rules are in ef-
fect, there will be no fiscal impact on state and local governments 
as a result of enforcing or administering the proposed rules, other 
than that imposed by statute. This determination was made be-
cause the proposed rules do not add to or decrease state rev-
enues or expenditures, and because local governments are not 
involved in enforcing or complying with the proposed rules. The 
cost analysis in the Public Benefit and Cost Note section of this 
proposal may apply to providers, such as hospitals, that are 
owned by state or local governments. Pursuant to Insurance 
Code §752.003, other state agencies may be involved in enforc-
ing balance billing prohibitions. 

Ms. Clark does not anticipate any effect on local employment or 
the local economy as a result of the proposed rules. 

PUBLIC BENEFIT AND COST NOTE. For each year of the 
first five years the proposed new rules are in effect, Ms. Clark 
expects that administering the proposed new rules will have 
the public benefit of implementing Insurance Code §§1271.157, 
1271.158, 1301.164, 1301.165, 1551.229, 1551.230, 1575.172, 
1575.173, 1579.110, and 1579.111, and Chapter 1467, by 
clarifying when exceptions to balance billing prohibitions are 
permitted and by prescribing the required notice and disclosure 
statement an out-of-network provider can optionally provide to 
an enrollee. The proposed rules will also help protect many 
health care patients from surprise balance bills, consistent with 
the intent of SB 1264. 

Ms. Clark expects that the proposed new rules may increase the 
administrative costs associated with the maintenance of signed 
notice and disclosure statements for providers who choose to 
balance bill and that are subject to the rules. The cost to main-
tain these documents is expected to be negligible. Providers al-
ready maintain patients' health and billings records, and the new 
notice and disclosure statement form may be stored with other 
documents commonly used by providers. 

Providers who choose to balance bill and who are subject to the 
proposed rules may experience increased administrative costs 
associated with providing the notice and disclosure statement to 
an enrollee. However, the obligation to provide a notice and dis-
closure statement to an enrollee is based in statute. Thus, any 
increased administrative costs are a direct result of SB 1264, not 
the proposed rules. Furthermore, the obligation to provide the 
notice and disclosure statement is only applicable if the provider 
chooses to balance bill an enrollee. 

Providers may also experience a financial impact related to fi-
nal claim reimbursement if prohibited from balance billing. How-
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ever, because the balance billing prohibitions were enacted in 
SB 1264, any financial impact is due to statute and not these pro-
posed rules. Furthermore, providers may choose to balance bill 
enrollees or participate in SB 1264's dispute resolution process 
based on their own estimate of final reimbursement. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. 

The department has determined that the proposed new rules 
may have an adverse economic effect on small or micro busi-
nesses. However, the department does not expect the minimal 
costs associated with the proposed rules to have a disproportion-
ate economic impact on small or micro businesses. The depart-
ment has determined that the proposed new rules will not have 
an adverse economic impact on rural communities. The cost 
analysis in the Public Benefit and Cost Note section of this pro-
posal also applies to these small and micro businesses and rural 
communities. The department estimates that the proposed new 
rules have the potential to affect thousands of hospitals, other 
health facilities, individual physicians, surgical assistants, and 
other health providers that qualify as small or micro businesses, 
but only if the provider chooses to balance bill and is subject to 
the proposed rules. There are at least 43,000 licensed physi-
cians in Texas, and the Comptroller estimates that about 14,000 
may be small employers. The Comptroller also estimates that 
there may be about 30,000 ambulatory health care service em-
ployers, 500 medical and diagnostic laboratories, and 160 hos-
pitals that are small employers. 

The department considered the following alternatives to mini-
mize any adverse impact on small or micro businesses while still 
accomplishing the proposal's objectives: 

(1) The department considered not proposing the new rules, but 
ultimately rejected this option in order to ensure SB 1264's bal-
ance billing protections are properly implemented for the protec-
tion of consumers. The new rules are necessary to prevent un-
scrupulous providers from exploiting the law's narrow exceptions 
to the balance billing prohibition, which would cause consumer 
harm. Without the new rules, a provider could demand that a 
patient sign away his or her balance billing protections mere mo-
ments before the patient receives surgery or some other medical 
care. Furthermore, without the new rule, the provider could slip 
an inconspicuous SB 1264 notice amongst a number of other 
forms that the enrollee must review prior to the procedure. Pa-
tients could be forced to make tough financial and health-related 
decisions in an extremely vulnerable state, potentially without 
even knowing the balance billing protections they would be waiv-
ing. And if a patient hesitates or refuses to waive their balance 
billing protections shortly before the procedure, there could be 
significant health consequences if treatment is delayed or re-
fused because of arguments over billing between patient and 
provider. To ensure SB 1264's balance billing protections are 
properly implemented for the protection of consumers, the de-
partment has rejected this option. 

(2) The department also considered exempting small or micro 
businesses from the requirements of the rule, but ultimately re-
jected this option for the same reasons outlined above. Addi-
tionally, exempting small or micro business from the proposed 
rules would result in enrollees receiving the notice and disclo-
sure statement in some instances and not others, resulting in 
even greater confusion and potential harm for those SB 1264 is 
intended to protect. 

(3) Finally, the department also considered imposing lesser 
requirements on small or micro businesses, but ultimately 
rejected this option for the same reasons outlined above. Im-
posing lesser requirements on small or micro businesses would 
come at the expense of the enrollees SB 1264 was intended 
to protect. Furthermore, having different sets of requirements 
for providers based on their status as a small or micro business 
would cause confusion for the enrollees, the agencies enforcing 
these rules, and the providers themselves. 

EXAMINATION OF COSTS UNDER GOVERNMENT CODE 
§2001.0045. Insurance Code §752.003 and §1467.003 pro-
vide that Government Code §2001.0045 does not apply to a 
rule proposed and adopted under those sections. Because 
these rules are proposed under Insurance Code §752.003 and 
§1467.003, these rules are not subject to Government Code 
§2001.0045. Nevertheless, even if §2001.0045 was applicable, 
the department is not required to repeal or amend another 
rule because the proposed rules are necessary to implement 
SB 1264 and to protect the health and financial welfare of the 
residents of this state, as previously explained. 

GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that for each year of the first five years that 
the proposed rules are in effect the proposed rule: 

- will not create a government program; 

- will not require the creation of new employee positions; 

- will not require an increase or decrease in future legislative 
appropriations to the agency; 

- will not require an increase or decrease in fees paid to the 
agency; 

- will create a new regulation; 

- will not expand, limit, or repeal an existing regulation; 

- will increase the number of individuals subject to the rule's ap-
plicability; and 

- will not positively or adversely affect the Texas economy. 

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by 
this proposal and that this proposal does not restrict or limit 
an owner's right to property that would otherwise exist in the 
absence of government action. As a result, this proposal does 
not constitute a taking or require a takings impact assessment 
under Government Code §2007.043. 

REQUEST FOR PUBLIC COMMENT. The department will con-
sider any written comments on the proposal that are received by 
the department no later than 5:00 p.m., central time, on February 
10, 2020. Send your comments to ChiefClerk@tdi.texas.gov; or 
to the Office of the Chief Clerk, MC 112-2A, Texas Department 
of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. 

The Commissioner will also consider written and oral comments 
on the proposal in a public hearing under Docket No. 2819 at 
1:00 p.m. central time, on February 4, 2020, in Room 100 of 
the William P. Hobby Jr. State Office Building, 333 Guadalupe 
Street, Austin, Texas. The department requests that parties who 
plan to speak at the hearing send their written comments (or 
a summary of their testimony) to ChiefClerk@tdi.texas.gov by 
noon January 28, to facilitate a meaningful discussion. 
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STATUTORY AUTHORITY. The department proposes new 
§§21.4901 - 21.4904 under Insurance Code §§36.001, 
752.003(c), and 1467.003. 

Insurance Code §36.001 provides that the Commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the department under the Insurance Code 
and other laws of this state. 

Insurance Code §752.0003(c) authorizes the Commissioner to 
adopt rules as necessary to implement balance billing prohibi-
tions and exceptions to those prohibitions outlined in Insurance 
Code §§1271.157, 1271.158, 1301.164, 1301.165, 1551.229, 
1551.230, 1575.172, 1575.173, 1579.110, and 1579.111. 

Insurance Code §1467.003 provides that the Commissioner may 
adopt rules as necessary to implement the Commissioner's pow-
ers and duties under Insurance Code Chapter 1467. 

CROSS-REFERENCE TO STATUTE. The proposed new 
§§21.4901 - 21.4904 implement §§752.003, 1271.157, 
1271.158, 1301.164, 1301.165, 1551.229, 1551.230, 1575.172, 
1575.173, 1579.110, and 1579.111; and Insurance Code Chap-
ter 1467. 

§21.4901. Purpose and Applicability. 
(a) The purpose of this subchapter is to interpret and imple-

ment Insurance Code §§1271.157, 1271.158, 1301.164, 1301.165, 
1551.229, 1551.230, 1575.172, 1575.173, 1579.110, and 1579.111; 
and Insurance Code Chapter 1467. 

(b) Section 21.4903 of this title is only applicable to a covered 
non-emergency health care or medical service or supply provided by: 

(1) a facility-based provider that is not a participating 
provider for a health benefit plan, if the service or supply is provided 
at a health care facility that is a participating provider; or 

(2) a diagnostic imaging provider or laboratory service 
provider that is not a participating provider for a health benefit plan, if 
the service or supply is provided in connection with a health care or 
medical service or supply provided by a participating provider. 

§21.4902. Definitions. 
Words and terms defined in Insurance Code Chapter 1467 have the 
same meaning when used in this subchapter, unless the context clearly 
indicates otherwise. 

§21.4903. Out-of-Network Notice and Disclosure Requirements. 
(a) For purposes of this section a "balance bill" is a bill for 

an amount greater than an applicable copayment, coinsurance, and 
deductible under an enrollee's health care plan, as specified in Insur-
ance Code §§1271.157(c), 1271.158(c), 1301.164(c), 1301.165(c), 
1551.229(c), 1551.230(c), 1575.172(c), 1575.173(c), 1579.110(c), or 
1579.111(c). 

(b) An out-of-network provider may not balance bill an en-
rollee receiving a non-emergency health care or medical service or sup-
ply, and the enrollee does not have financial responsibility for a balance 
bill, unless the enrollee elects to obtain the service or supply from the 
out-of-network provider knowing that the provider is out-of-network 
and the enrollee may be financially responsible for a balance bill. For 
purposes of this subsection, an enrollee elects to obtain a service or 
supply only if: 

(1) the enrollee has a meaningful choice between a partici-
pating provider for a health benefit plan issuer or administrator and an 
out-of-network provider. No meaningful choice exists if an out-of-net-
work provider was selected for or assigned to an enrollee by another 
provider or health benefit plan issuer or administrator; 

(2) the enrollee is not coerced by a provider or health ben-
efit plan issuer or administrator when making the election. A provider 
engages in coercion if the provider charges or attempts to charge a non-
refundable fee, deposit, or cancellation fee for the service or supply 
prior to the enrollee's election; and 

(3) the out-of-network provider or the agent or assignee of 
the provider provides written notice and disclosure to the enrollee and 
obtains the enrollee's written consent, as specified in subsection (c) of 
this section. 

(c) If an out-of-network provider elects to balance bill an en-
rollee, rather than participate in claim dispute resolution under Insur-
ance Code Chapter 1467 and Subchapter PP of this title, the out-of-net-
work provider or agent or assignee of the provider must provide the en-
rollee with the notice and disclosure statement specified in subsection 
(e) of this section prior to scheduling the non-emergency health care 
or medical service or supply. To be effective, the notice and disclo-
sure statement must be signed and dated by the enrollee no less than 
10 business days before the date the service or supply is performed or 
provided. The enrollee may rescind acceptance within five business 
days from the date the notice and disclosure statement was signed, as 
explained in the notice and disclosure statement form. 

(d) Each out-of-network provider must maintain a copy of the 
notice and disclosure statement, signed and dated by the enrollee, for 
four years. The provider must provide the enrollee with a copy of the 
signed notice and disclosure statement on the same date the statement 
is signed. 

(e) The department adopts by reference Form AH025 as 
the notice and disclosure statement to be used under this section. 
The notice and disclosure statement may not be modified, including 
its format or font size, and must be presented to an enrollee as a 
stand-alone document and not incorporated into any other document. 
The form is available from the department by accessing its website at 
www.tdi.texas.gov/forms. 

(f) A provider who seeks and obtains an enrollee's signature 
on a notice and disclosure statement under this section is not eligible to 
participate in claim dispute resolution under Insurance Code Chapter 
1467 and Subchapter PP of this title. 

§21.4904. Health Benefit Plan Issuer and Administrator Responsibil-
ity. 
Consistent with Insurance Code §1661.002, a health benefit plan issuer 
or administrator must assist an enrollee with evaluating the enrollee's 
financial responsibility for a health care or medical service or supply 
based on the information in the notice and disclosure statement pro-
vided to the enrollee under §21.4903 of this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904963 
James Person 
General Counsel 
Texas Department of Insurance 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 676-6584 

♦ ♦ ♦ 
TITLE 30. ENVIRONMENTAL QUALITY 
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PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 305. CONSOLIDATED PERMITS 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes an amendment to §305.64 
and the repeal of §305.149. 

Background and Summary of the Factual Basis for the Proposed 
Rules 

The proposed rulemaking is intended to update some of the com-
mission's procedural rules and is not intended to impose any new 
procedural or substantive requirements. This rulemaking would 
correct a typographical error in §305.64 (Transfer of Permits). 
Additionally, this rulemaking would repeal §305.149 (Time Lim-
itation for Construction of Commercial Hazardous Waste Man-
agement Units), because the statutory authority for this rule was 
repealed. 

As part of this rulemaking, the commission is proposing revisions 
to 30 TAC Chapter 335, Industrial Solid Waste and Municipal 
Hazardous Waste, concurrently in this issue of the Texas Regis-
ter. 

Section by Section Discussion 

In addition to the proposed revisions associated with this rule-
making, various non-substantive changes are proposed to up-
date references or correct grammar. These changes are non-
substantive and are not specifically discussed in the Section by 
Section Discussion portion of this preamble. 

§305.64, Transfer of Permits 

The commission proposes to amend §305.64(c) to remove a 
misplaced space between 'transfer' and 'or' in the word "trans-
feror," which made the language unclear. 

§305.149, Time Limitation for Construction of Commercial Haz-
ardous Waste Management Units 

The commission proposes the repeal of §305.149. The statutory 
basis for this section, THSC, §361.0232, was repealed. 

Fiscal Note: Costs to State and Local Government 

Jené Bearse, Analyst in the Budget and Planning Division, deter-
mined that for the first five-year period the proposed rulemaking 
is in effect, no fiscal implications are anticipated for the agency 
or for other units of state or local government as a result of ad-
ministration or enforcement of the proposed rulemaking. 

This rulemaking addresses necessary changes to provide con-
sistency with state law and improve readability. 

Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed rulemaking is in effect, the public benefit antici-
pated will be coordination with state law and improved readabil-
ity. The proposed repeal of §305.149 is necessary because the 
state law that authorized the regulation was repealed. 

Local Employment Impact Statement 

The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required 
because the proposed rulemaking does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rulemaking is in effect. 

Rural Community Impact Statement 

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect 
rural communities in a material way for the first five years that 
the proposed rulemaking is in effect. The rulemaking would ap-
ply statewide and have the same effect in rural communities as 
in urban communities. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the 
proposed rulemaking for the first five-year period the proposed 
rulemaking is in effect. 

Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is not 
required because the proposed rulemaking does not adversely 
affect a small or micro-business in a material way for the first five 
years the proposed rulemaking is in effect. 

Government Growth Impact Statement 

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program 
and will not require an increase or decrease in future legislative 
appropriations to the agency. The proposed rulemaking does not 
require the creation of new employee positions, eliminate current 
employee positions, nor require an increase or decrease in fees 
paid to the agency. The proposed rulemaking does not create, 
expand, or limit an existing regulation; however, it does repeal a 
regulation that is no longer required by state law. This proposed 
repeal may decrease the number of individuals subject to its ap-
plicability. During the first five years, the proposed rulemaking 
should not impact positively or negatively the state's economy. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of 
the regulatory analysis requirements of the Texas Government 
Code, §2001.0225, and determined that the action is not subject 
to Texas Government Code, §2001.0225, because it does not 
meet the definition of a "Major environmental rule" as defined in 
that statute. A "Major environmental rule" is a rule the specific 
intent of which is to protect the environment or reduce risks to 
human health from environmental exposure, and that may ad-
versely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. The 
proposed amendment of §305.64 is procedural in nature; and 
the proposed repeal of §305.149 is necessary because THSC, 
§361.0232 was repealed. Neither of these changes is specifi-
cally intended to protect the environment or reduce risks to hu-
man health from environmental exposure, nor do they adversely 
affect in a material way the economy, a sector of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. Rather, 
the proposed rulemaking would correct a typographical error to 
ensure there is no confusion regarding the rule language and re-
peal obsolete rule requirements. 

Texas Government Code, §2001.0225, applies to a major envi-
ronmental rule, the result of which is to: exceed a standard set 
by federal law, unless the rule is specifically required by state 
law; exceed an express requirement of state law, unless the rule 
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is specifically required by federal law; exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; or adopt a rule solely under the gen-
eral authority of the commission. The proposed rulemaking does 
not exceed an express requirement of state law or a requirement 
of a delegation agreement and was not developed solely under 
the general powers of the agency but is authorized by specific 
sections of the Texas Water Code and THSC that are cited in 
the Statutory Authority section of this preamble. Therefore, this 
rulemaking is not subject to the regulatory analysis provisions of 
Texas Government Code, §2001.0225(b). 

Written comments on the Draft Regulatory Impact Analysis De-
termination may be submitted to the contact person at the ad-
dress listed under the Submittal of Comments section of this pre-
amble. 

Takings Impact Assessment 

The commission evaluated the proposed rulemaking and per-
formed an analysis of whether Texas Government Code, Chap-
ter 2007, is applicable. The proposed rulemaking does not affect 
private property in a manner that restricts or limits an owner's 
right to the property that would otherwise exist in the absence 
of a governmental action. Consequently, this rulemaking action 
does not meet the definition of a taking under Texas Govern-
ment Code, §2007.002(5). The proposed rulemaking does not 
directly prevent a nuisance or prevent an immediate threat to life 
or property. Therefore, this rulemaking action will not constitute 
a taking under Texas Government Code, Chapter 2007. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
that it is not a rulemaking identified in Coastal Coordination Act 
implementation rules, 31 TAC §505.11(b)(2) or (4), nor will the 
proposed rulemaking affect any action or authorization identi-
fied in Coastal Coordination Act implementation rules, 31 TAC 
§505.11(a)(6). Therefore, the proposed rulemaking is not sub-
ject to the Texas Coastal Management Program (CMP). 

Written comments on the consistency of this rulemaking with the 
CMP goals and policies may be submitted to the contact person 
at the address listed under the Submittal of Comments section 
of this preamble. 

Announcement of Hearing 

The commission will hold a public hearing on this proposal in 
Austin on February 6, 2020, at 10:00 a.m. in Building E, Room 
201S, at the commission's central office located at 12100 Park 
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing. 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should contact 
Sandy Wong, Office of Legal Services at (512) 239-1802 or (800) 
RELAY-TX (TDD). Requests should be made as far in advance 
as possible. 

Submittal of Comments 

Written comments may be submitted to Kris Hogan, MC 205, 
Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 

or faxed to (512) 239-4808. Electronic comments may be 
submitted at: https://www6.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should reference 
Rule Project Number 2019-085-335-WS. The comment pe-
riod closes on February 11, 2020. Copies of the proposed 
rulemaking can be obtained from the commission's website 
at https://www.tceq.texas.gov/rules/propose_adopt.html. For 
further information, please contact Jarita Sepulvado, Industrial 
and Hazardous Waste Permits Section, (512) 239-4413. 

SUBCHAPTER D. AMENDMENTS, 
RENEWALS, TRANSFERS, CORRECTIONS, 
REVOCATION, AND SUSPENSION OF 
PERMITS 
30 TAC §305.64 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; TWC, §5.103, which 
requires the commission to adopt any rule necessary to carry 
out its powers and duties under the TWC and other laws of the 
state; and Texas Health and Safety Code (THSC), §361.024, 
which authorizes the commission to adopt rules regarding the 
management and control of solid waste. 

The proposed amendment implements THSC, Chapter 361. 

§305.64. Transfer of Permits. 

(a) A permit is issued in personam and may be transferred only 
upon approval of the commission. No transfer is required for a corpo-
rate name change, as long as the secretary of state can verify that a 
change in name alone has occurred. An attempted transfer is not effec-
tive for any purpose until actually approved by the commission. 

(b) Except as provided otherwise in subsection (g) of this sec-
tion, either the transferee or the permittee shall submit to the executive 
director an application for transfer at least 30 days before the proposed 
transfer date. The application shall contain the following: 

(1) the name and address of the transferee; 

(2) date of proposed transfer; 

(3) if the permit requires financial responsibility, the 
method by which the proposed transferee intends to assume or provide 
financial responsibility, including proof of such financial responsibility 
to become effective when the transfer becomes effective; 

(4) a fee of $100 to be applied toward the processing of the 
application, as provided in §305.53(a) of this title (relating to Applica-
tion Fee); 

(5) a sworn statement that the application is made with the 
full knowledge and consent of the permittee if the transferee is filing 
the application; and 

(6) any other information the executive director may rea-
sonably require. 

(c) If no agreement regarding transfer of permit responsibility 
and liability is provided, responsibility for compliance with the terms 
and conditions of the permit and liability for any violation associated 
therewith is assumed by the transferee, effective on the date of the ap-
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proved transfer. This section is not intended to relieve a transferor 
[transfer or] of any liability. 

(d) The executive director must be satisfied that proof of any 
required financial responsibility is sufficient before transmitting an ap-
plication for transfer to the commission for further proceedings. 

(e) If a person attempting to acquire a permit causes or allows 
operation of the facility before approval is given, such person shall be 
considered to be operating without a permit or other authorization. 

(f) The commission may refuse to approve a transfer where 
conditions of a judicial decree, compliance agreement, or other en-
forcement order have not been entirely met. The commission shall also 
consider the prior compliance record of the transferee, if any. 

(g) For permits involving hazardous waste under the Texas 
Solid Waste Disposal Act, Texas Health and Safety Code Annotated, 
Chapter 361 changes in the ownership or operational control of a facil-
ity may be made as Class 1 modifications with prior written approval 
of the executive director in accordance with §305.69 of this title (relat-
ing to Solid Waste Permit Modification at the Request of the Permittee). 
The new owner or operator must submit a revised permit application no 
later than 90 days prior to the scheduled change. A written agreement 
containing a specific date for transfer of permit responsibility between 
the current and new permittees must also be submitted to the executive 
director. When a transfer of ownership or operational control occurs, 
the old owner or operator shall comply with the requirements of Chap-
ter 37, Subchapter P of this title (relating to Financial Assurance for 
Hazardous and Nonhazardous Industrial Solid Waste Facilities), until 
the new owner or operator has demonstrated compliance with the re-
quirements of Chapter 37, Subchapter P of this title. The new owner or 
operator must demonstrate compliance with the requirements of Chap-
ter 37, Subchapter P of this title within six months of the date of the 
change of ownership or operational control of the facility. Prior to the 
executive director issuing the permit modification transferring the per-
mit, the new owner or operator must provide proof of financial assur-
ance in compliance with Chapter 37, Subchapter P of this title. Upon 
demonstration to the executive director of compliance with Chapter 
37 of this title (relating to Financial Assurance), the executive director 
shall notify the old owner or operator that he no longer needs to comply 
with Chapter 37, Subchapter P of this title as of the date of demonstra-
tion. 

(h) The commission may transfer permits to an interim permit-
tee pending an ultimate decision on a permit transfer if it finds one or 
more of the following: 

(1) the permittee no longer owns the permitted facilities; 

(2) the permittee is about to abandon or cease operation of 
the facilities; 

(3) the permittee has abandoned or ceased operating the fa-
cilities; and 

(4) there exists a need for the continued operation of the 
facility and the proposed interim permittee is capable of assuming re-
sponsibility for compliance with the permit. 

(i) The commission may transfer a permit involuntarily after 
notice and an opportunity for hearing, for any of the following reasons: 

(1) the permittee no longer owns or controls the permitted 
facilities; 

(2) if the facilities have not been built, and the permittee no 
longer has sufficient property rights in the site of the proposed facilities; 

(3) the permittee has failed or is failing to comply with the 
terms and conditions of the permit; 

(4) the permitted facilities have been or are about to be 
abandoned; 

(5) the permittee has violated commission rules or orders; 

(6) the permittee has been or is operating the permitted fa-
cilities in a manner which creates an imminent and substantial endan-
germent to the public health or the environment; 

(7) foreclosure, insolvency, bankruptcy, or similar pro-
ceedings have rendered the permittee unable to construct the permitted 
facilities or adequately perform its responsibilities in operating the 
facilities; or 

(8) transfer of the permit would maintain the quality of wa-
ter in the state consistent with the public health and enjoyment, the 
propagation and protection of terrestrial and aquatic life, and the op-
eration of existing industries, taking into consideration the economic 
development of the state and/or would minimize the damage to the en-
vironment; and 

(9) the transferee has demonstrated the willingness and 
ability to comply with the permit and all other applicable requirements. 

(j) The commission may initiate proceedings in accordance 
with the Texas Water Code, Chapter 13, for the appointment of a re-
ceiver consistent with this section. 

(k) For standard permits, changes in the ownership or opera-
tional control of a facility may be made as a Class 1 modification to 
the standard permit with prior approval from the executive director in 
accordance with §305.69(k) of this title. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904972 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER G. ADDITIONAL 
CONDITIONS FOR HAZARDOUS AND 
INDUSTRIAL SOLID WASTE STORAGE, 
PROCESSING, OR DISPOSAL PERMITS 
30 TAC §305.149 

Statutory Authority 

The repeal is proposed under Texas Water Code (TWC), §5.013, 
which establishes the general jurisdiction of the commission; 
TWC, §5.102, which provides the commission with the authority 
to carry out its duties and general powers under its jurisdictional 
authority as provided by the TWC; and TWC, §5.103, which 
requires the commission to adopt any rule necessary to carry 
out its powers and duties under the TWC and other laws of the 
state; Texas Health and Safety Code (THSC), §361.017, which 
provides the commission's authority to manage industrial solid 
waste and hazardous municipal waste; and THSC, §361.024, 

45 TexReg 274 January 10, 2020 Texas Register 



♦ ♦ ♦ 

which authorizes the commission to adopt rules regarding the 
management and control of solid waste. 

The proposed repeal implements THSC, Chapter 361. 

§305.149. Time Limitation for Construction of Commercial Haz-
ardous Waste Management Units. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904973 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER P. EFFLUENT GUIDELINES 
AND STANDARDS FOR TEXAS POLLUTANT 
DISCHARGE ELIMINATION SYSTEM (TPDES) 
PERMITS 
30 TAC §305.541 

The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) proposes to amend §305.541, con-
cerning Effluent Guidelines and Standards for Texas Pollutant 
Discharge Elimination System (TPDES) Permits. 

Background and Summary of the Factual Basis for the Proposed 
Rule 

House Bill (HB) 2771 (86th Texas Legislature, 2019) requires 
the TCEQ to submit a delegation request by September 1, 2021, 
to seek authority from the United States Environmental Protec-
tion Agency (EPA) to issue federal permits for discharges of 
produced water, hydrostatic test water, and gas plant effluent 
into water in the state resulting from certain oil and gas activi-
ties under the National Pollutant Discharge Elimination System 
(NPDES) program. Additionally, HB 2771 transfers permitting 
authority for these discharges from the Railroad Commission of 
Texas (RRC) to the TCEQ upon delegation of authority for these 
discharges from EPA to the TCEQ. 

This rulemaking is one of several steps necessary to implement 
HB 2771. The proposed rulemaking would amend §305.541 to 
adopt by reference the EPA's effluent limitations guidelines for 
the oil and gas extraction point source category and the central-
ized waste treatment category (40 Code of Federal Regulations 
(CFR) Parts 435 and 437). 

Section Discussion 

§305.541, Effluent Guidelines and Standards for Texas Pollutant 
Discharge Elimination System (TPDES) Permits 

The commission proposes an amendment to §305.541(a) to im-
prove readability and to adopt by reference the current federal 
regulations in 40 CFR Parts 435 and 437, but noting that the 
term "produced wastewater" will be used in place of the term 
"produced water" in the federal regulations, in order to distin-
guish between the federal definition of "produced water" and the 

commission jurisdiction under Texas Water Code, §26.131. The 
proposed rulemaking would ensure that these federal effluent 
limitation guidelines are adopted in state regulations, which is 
necessary prior to seeking NPDES delegation authority from the 
EPA to issue permits for discharges of produced water, hydro-
static test water, and gas plant effluent from oil and gas facilities. 

EPA promulgated the Oil and Gas Extraction Effluent Guidelines 
and Standards (40 CFR Part 435) in 1979, and amended the 
regulations in 1993, 1996, 2001, and 2016. These regulations 
establish effluent limitation guidelines using best practicable con-
trol technology currently available (BPT), best available technol-
ogy economically achievable (BAT), and best conventional pol-
lutant control technology (BCT); performance standards for new 
sources; and pretreatment standards applicable to wastewater 
discharges from field exploration, drilling, production, well treat-
ment, and well completion activities. These activities take place 
on land, in coastal areas, and offshore. The Oil and Gas reg-
ulations apply to conventional and unconventional oil and gas 
extraction, with the exception of coalbed methane. 

EPA promulgated the Centralized Waste Treatment (CWT) Ef-
fluent Guidelines and Standards (40 CFR Part 437) in 2000 and 
amended the rule in 2003. These regulations establish efflu-
ent limitation guidelines using BPT, BAT, and BCT; performance 
standards for new sources; and pretreatment standards appli-
cable to CWT facilities. CWT facilities treat or recover metal-
bearing, oily, and organic wastes, wastewater, or used mate-
rial received from off-site. The CWT industry handles wastewa-
ter treatment residuals and industrial process by-products that 
come from other industries, including the oil and gas exploration 
and production industry. 

The commission proposes §305.541(b) to define "produced wa-
ter" as that term is used in Texas Water Code, §26.131. 

Fiscal Note: Costs to State and Local Government 

Jené Bearse, Analyst in the Budget and Planning Division, de-
termined that for the first five-year period the proposed rule is in 
effect, no fiscal implications are anticipated for the agency or for 
other units of state or local government as a result of adminis-
tration or enforcement of the proposed rule. 

This proposed rulemaking addresses changes required to begin 
implementation of HB 2771. The proposed rule would adopt by 
reference certain effluent limitation guidelines in federal regula-
tions. Regulated entities subject to these guidelines are not cur-
rently required to obtain discharge authorization from the com-
mission because they are permitted by the EPA and the RRC. 

At a future date, if the EPA delegates authority to the commis-
sion, then fiscal implications will be anticipated for the agency 
and the state. On May 17, 2019, the Legislative Budget Board 
estimated the legislation's impact in their fiscal note for HB 2771. 

Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed rule is in effect, the public benefit anticipated will 
be compliance with state law. 

Local Employment Impact Statement 

The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required 
because the proposed rule does not adversely affect a local 
economy in a material way for the first five years that the pro-
posed rule is in effect. 
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Rural Communities Impact Assessment 

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rule does not adversely affect rural com-
munities in a material way for the first five years that the proposed 
rule is in effect. The amendment would apply statewide and have 
the same effect in rural communities as in urban communities. 

Small Business and Micro-Business Assessment 

No adverse fiscal implications are anticipated for small or micro-
businesses due to the implementation or administration of the 
proposed rule for the first five-year period the proposed rule is in 
effect. 

Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is 
not required because the proposed rule does not adversely af-
fect a small or micro-business in a material way for the first five 
years the proposed rule is in effect. 

Government Growth Impact Statement 

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program 
and will not require an increase or decrease in future legislative 
appropriations to the agency. The proposed rule does not re-
quire the creation of new employee positions, eliminate current 
employee positions, nor require an increase or decrease in fees 
paid to the agency. The proposed rulemaking does not create, 
expand, repeal, or limit an existing regulation, nor does the pro-
posed rulemaking increase or decrease the number of individu-
als subject to its applicability. During the first five years, the pro-
posed rule should not impact positively or negatively the state's 
economy. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light 
of the regulatory analysis requirements of Texas Government 
Code, §2001.0225, and determined that the rulemaking action is 
not subject to Texas Government Code, §2001.0225, because it 
does not meet the definition of a "Major environmental rule" as 
defined in that statute. "Major environmental rule" is defined as 
a rule, the specific intent of which, is to protect the environment 
or reduce risks to human health from environmental exposure 
and that may adversely affect in a material way the economy, 
a sector of the economy, productivity, competition, jobs, the 
environment, or the public health and safety of the state or a 
sector of the state. This rulemaking does not adversely affect, 
in a material way, the economy, a section of the economy, 
productivity, competition, jobs, the environment, or the public 
health and safety of the state or a sector of the state. 

This rulemaking would adopt by reference the EPA's effluent limi-
tations guidelines for the oil and gas extraction point source cate-
gory and the centralized waste treatment category (40 CFR Parts 
435 and 437). The rulemaking does not meet the definition of 
"Major environmental rule" because it is not specifically intended 
to protect the environment or reduce risks to human health from 
environmental exposure. Therefore, the commission finds that 
this rulemaking is not a "Major environmental rule." 

Furthermore, the rulemaking does not meet any of the four 
applicability requirements listed in Texas Government Code, 
§2001.0225(a). Texas Government Code, §2001.0225, only 
applies to a state agency's adoption of a major environmental 

rule that: 1) exceeds a standard set by federal law, unless 
the rule is specifically required by state law; 2) exceeds an 
express requirement of state law, unless the rule is specifically 
required by federal law; 3) exceeds a requirement of a delega-
tion agreement or contract between the state and an agency 
or representative of the federal government to implement a 
state and federal program; or 4) adopts a rule solely under the 
general powers of the agency instead of under a specific state 
law. Specifically, the rulemaking does not exceed a standard 
set by federal law, rather it adopts by reference EPA's effluent 
limitations guidelines for the oil and gas extraction point source 
category and the centralized waste treatment category (40 CFR 
Parts 435 and 437). Also, the rulemaking does not exceed an 
express requirement of state law nor exceed a requirement 
of a delegation agreement. Finally, the rulemaking was not 
developed solely under the general powers of the agency; 
but is required by HB 2771. Under Texas Government Code, 
§2001.0225, only a major environmental rule requires a regula-
tory impact analysis. Because the proposed rulemaking does 
not constitute a major environmental rule, a regulatory impact 
analysis is not required. 

The commission invites public comment regarding this Draft 
Regulatory Impact Analysis Determination. Written comments 
on the Draft Regulatory Impact Analysis Determination may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Takings Impact Assessment 

The commission performed an assessment of this rule in ac-
cordance with Texas Government Code, §2007.043. This rule-
making would adopt by reference the EPA's effluent limitations 
guidelines for the oil and gas extraction point source category 
and the centralized waste treatment category (40 CFR Parts 435 
and 437). This rule would not constitute either a statutory nor 
a constitutional taking of private real property. This rulemaking 
would impose no burdens on private real property because the 
proposed rule neither relates to, nor has any impact on the use 
or enjoyment of private real property, and there is no reduction 
in value of the property as a result of this rulemaking. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and, 
therefore, must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de-
termination for the proposed rule in accordance with Coastal 
Coordination Act implementation rules, 31 TAC §505.22 and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. 

CMP goals applicable to the proposed rule includes protecting, 
preserving, restoring, and enhancing the diversity, quality, quan-
tity, functions, and values of coastal natural resource areas (CN-
RAs); and ensuring sound management of all coastal resources 
by allowing for compatible economic development and multiple 
human uses of the coastal zone. CMP policies applicable to 
the proposed rule includes policies for discharges of wastewater 
from oil and gas exploration and production. 

The proposed rulemaking is consistent with the above goals and 
policies by requiring wastewater discharges from oil and gas ex-
ploration and production facilities to comply with federal effluent 
limitation guidelines to protect water resources. 
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Promulgation and enforcement of the rule would not violate or 
exceed any standards identified in the applicable CMP goals and 
policies because the proposed rule is consistent with these CMP 
goals and policies and the rule would not create or have a direct 
or significant adverse effect on any CNRAs. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Announcement of Hearing 

The commission will hold a public hearing on this proposal in 
Austin on February 4, 2020, at 2:00 p.m. in Building E, Room 
201S, at the commission's central office located at 12100 Park 
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing. 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services, at (512) 239-1802 
or (800) RELAY-TX (TDD). Requests should be made as far in 
advance as possible. 

Submittal of Comments 

Written comments may be submitted to Ms. Andreea Vasile, 
MC 205, Office of Legal Services, Texas Commission on Envi-
ronmental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: https://www6.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should reference 
Rule Project Number 2019-118-305-OW. The comment pe-
riod closes on February 11, 2020. Copies of the proposed 
rulemaking can be obtained from the commission's website 
at https://www.tceq.texas.gov/rules/propose_adopt.html. For 
further information, please contact Laurie Fleet, Water Quality 
Division, at (512) 239-5445. 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.102, which establishes the general authority of the commis-
sion necessary to carry out its jurisdiction; TWC, §5.103, which 
establishes that the commission, by rule, shall establish and ap-
prove all general policy of the commission; TWC, §5.105, which 
establishes the general authority of the commission to adopt 
rules necessary to carry out its powers and duties under the TWC 
and other laws of this state; and TWC, §5.120, which requires 
the commission to administer the law so as to promote the con-
servation and protection of the quality of the state's environment 
and natural resources. 

The proposed amendment implements House Bill 2771 (86th 
Texas Legislature, 2019). 

§305.541. Effluent Guidelines and Standards for Texas Pollutant Dis-
charge Elimination System (TPDES) Permits. 

(a) Except to the extent that they are less stringent than the 
Texas Water Code or the rules of the commission, the following federal 
regulations are adopted by reference, as amended: 

(1) 40 Code of Federal Regulations (CFR) Parts 400 - 402, 
404 - 434, 436, 438 - 440, 443, 446 - 448, and 451 - 471 [400 - 471, 
except 40 CFR Part 403], which are in effect as of the date of the Texas 

Pollutant Discharge Elimination System (TPDES) program authoriza-
tion; [, as amended, and 40 CFR Parts] 

(2) 40 CFR Part 435 (which is in effect as of the date of 
the TPDES program authorization for discharges subject to this part), 
except where 40 CFR Part 435 uses the term "produced water" the com-
mission shall instead use the term "produced wastewater"; 

(3) 40 CFR Part 437 (Federal Register, Volume 68, Decem-
ber 22, 2003); [Volume 65, December 22, 2000),] 

2017); 
(4) 40 CFR Part 441 (Federal Register,Volume 82, June 14, 

(5) 40 CFR Part 442 (Federal Register, Volume 65, August 
14, 2000); [,] 

(6) 40 CFR Part 444 (Federal Register, Volume 65, January 
27, 2000); [,] 

(7) 40 CFR Part 445 (Federal Register, Volume 65, January 
19, 2000); [,] 

(8) 40 CFR Part 449 (Federal Register,Volume 77, May 
16, 2012); [,] and 

(9) 40 CFR Part 450 (Federal Register, Volume 79, March 
6, 2014) [, as amended, are adopted by reference]. 

(b) For the purposes of the commission's implementation of 
Texas Water Code, §26.131, "produced water" is defined as all waste-
water associated with oil and gas exploration, development, and pro-
duction activities, except hydrostatic test water and gas plant effluent, 
that is discharged into water in the state, including waste streams reg-
ulated by 40 CFR Part 435. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904954 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 293-1806 

CHAPTER 335. INDUSTRIAL SOLID WASTE 
AND MUNICIPAL HAZARDOUS WASTE 
The Texas Commission on Environmental Quality (TCEQ, 
agency, commission) proposes amendments to §§335.1, 335.2, 
335.10 - 335.13, 335.24, 335.31, 335.43, 335.63, 335.69, 
335.71, 335.76, 335.78, 335.91, 335.112, 335.152, 335.251, 
335.261, 335.262, 335.331, 335.501, 335.504, 335.590, and 
335.602; and new §335.281. 

Background and Summary of the Factual Basis for the Proposed 
Rules 

The federal hazardous waste program is authorized under the 
Resource Conservation and Recovery Act of 1976 (RCRA), 
§3006. States may obtain authorization from the United States 
Environmental Protection Agency (EPA) to administer the haz-
ardous waste program. State authorization is a rulemaking 
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process through which EPA delegates the primary responsi-
bility of implementing the RCRA hazardous waste program to 
individual states in lieu of EPA. This process ensures national 
consistency and minimum standards while providing flexibility 
to states in implementing rules. State RCRA programs must 
always be at least as stringent as the federal requirements. 

Since the beginning of the federal hazardous waste program, 
Texas has continuously participated in the EPA's authorization 
program. To maintain RCRA authorization, the commission must 
adopt regulations to meet the minimum standards of federal pro-
grams administered by EPA. Because the federal regulations un-
dergo regular revision, the commission must adopt new regula-
tions regularly to meet the changing federal regulations. 

Texas received authorization of its hazardous waste "base pro-
gram" under RCRA on December 26, 1984. Texas received au-
thorization of revisions to its base hazardous waste program on 
February 17, 1987 (Clusters I and II). Texas submitted further 
revisions to its hazardous waste program and received final au-
thorization of those revisions on March 15, 1990; July 23, 1990; 
October 21, 1991; December 4, 1992; June 27, 1994; Novem-
ber 26, 1997; October 18, 1999; September 11, 2000; June 14, 
2005 (parts of Clusters III - X); March 5, 2009 (parts of Clus-
ters XI - XV); May 7, 2012 (parts of Clusters IX and XV - XVIII); 
November 3, 2014 (parts of Clusters XIX - XXI); and December 
21, 2015 (parts of Clusters XX - XXIII). 

The commission proposes in this rulemaking certain parts of 
RCRA Rule Clusters XXIV, XXV, and XXVII that implement revi-
sions to the federal hazardous waste program which were made 
by EPA between April 8, 2015 and November 30, 2018. Both 
mandatory and optional federal rule changes in these clusters 
are proposed to be adopted. Although not necessary to maintain 
authorization, EPA also recommends that the optional federal 
rule changes be incorporated into the state rules. Establishing 
equivalency with federal regulations will enable Texas to operate 
all delegated aspects of the federal hazardous waste program in 
lieu of the EPA. 

Vacatur of Comparable Fuels and Gasification Rule 

In the April 8, 2015, issue of the Federal Register (80 FR 18777), 
the EPA implemented vacaturs, ordered by the United States 
Court of Appeals for the District of Columbia Circuit on June 27, 
2014, of regulations associated with the comparable fuels exclu-
sion and the gasification exclusion. The vacatur eliminated the 
exclusions and reinstated the regulatory status in effect prior to 
their adoption with respect to the materials subject to this rule. 

Coal Combustion Residual Co-Disposal Rule 

In the April 17, 2015, issue of the Federal Register (80 FR 
21302), the EPA codified a list of wastes generated primarily 
from processes that support the combustion of coal or other 
fossil fuels that are not subject to hazardous waste regulations 
when co-disposed with coal combustion residuals. 

Imports and Exports of Hazardous Waste Rule 

In the November 28, 2016, issue of the Federal Register (81 FR 
85696), the EPA amended existing regulations regarding the ex-
port and import of hazardous wastes from and into the United 
States. EPA made these changes to provide greater protection 
to human health and the environment by: 1) making existing ex-
port and import related requirements more consistent with the 
current import-export requirements for shipments between mem-
bers of the Organization for Economic Cooperation and Devel-
opment; 2) enabling electronic submittal to EPA of all export and 

import-related documents (e.g., export notices, export annual re-
ports); and 3) enabling electronic validation of consent in the Au-
tomated Export System for export shipments subject to RCRA 
export consent requirements prior to exit. The import and export 
regulations were promulgated under the Hazardous Waste and 
Solid Waste Amendments of 1984 which are administered by the 
EPA and are not delegable to states. 

The Imports and Exports of Hazardous Waste Rule repealed 
40 Code of Federal Regulations (CFR) Part 262, Subparts 
E and F (Exports of Hazardous Waste; and Imports of Haz-
ardous Waste), which contained 40 CFR §§262.50 - 262.58 
and §262.60 (Applicability; Definitions; General requirements; 
Notification of intent to export; Special manifest requirements; 
Exception reports; Annual reports; Recordkeeping; International 
agreements; and Imports of hazardous waste). Further infor-
mation on the removal of sections and integration of all import 
and export requirements into 40 CFR Part 262, Subpart H 
(Transboundary Movements of Hazardous Waste for Recovery 
or Disposal), can be found in the Section by Section Discussion 
of this preamble for individual sections impacted by these 
revisions. 

Safe Management of Recalled Airbags Rule 

In the November 30, 2018, issue of the Federal Register (83 FR 
61552), the EPA conditionally exempted the collection of airbag 
waste from hazardous waste requirements. EPA concluded that 
the conditional exemption would facilitate dealerships, salvage 
yards, and others' ability to conduct more expedited removal of 
defective and recalled airbag inflators and would facilitate safer 
and environmentally sound disposal. The conditions for exemp-
tion mirror the requirements for management of recalled airbags 
established by the United States Department of Transportation 
for the recalled airbags. 

Promulgation of House Bill 1953 

Additionally, the commission proposes this rulemaking to par-
tially implement House Bill (HB) 1953, 86th Texas Legislature, 
2019. HB 1953 amended Texas Health and Safety Code 
(THSC), §361.003 (Definitions) and §361.119 (Regulation of 
Certain Facilities as Solid Waste Facilities), and added THSC, 
§361.041 (Treatment of Post-Use Polymers and Recoverable 
Feedstocks as Solid Waste). These statutory enactments 
created a new conditional exclusion from the definition of solid 
waste and from regulations for the management of municipal 
and industrial solid waste for owners and operators of facilities 
that convert plastics and certain other nonhazardous recyclable 
material through pyrolysis or gasification. The conditional ex-
clusion is dependent upon two factors: 1) the facility owner or 
operator demonstrating that the primary function of the facility 
is to convert materials that have a resale value greater than the 
cost of converting the materials for beneficial use; and 2) that 
solid waste generated from converting the materials is disposed 
at an authorized solid waste management facility. The imple-
mentation of HB 1953 in Chapter 335 would only be applicable 
to material that would be classified as nonhazardous industrial 
solid waste if discarded because the commission intends to 
implement the exclusion enacted by HB 1953 applicable to 
municipal solid waste in a future rulemaking. 

All proposed new rules and rule changes are discussed further 
in the Section by Section Discussion portion of this preamble. 

As part of this rulemaking the commission is proposing revisions 
to 30 TAC Chapter 305, Consolidated Permits, concurrently in 
this issue of the Texas Register. 
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Section by Section Discussion 

In addition to the proposed amendments associated with this 
rulemaking, various stylistic, non-substantive changes are be-
ing proposed to update rule language to current Texas Regis-
ter style and format requirements. These changes are generally 
non-substantive and not specifically discussed in the Section by 
Section Discussion portion of this preamble. 

§335.1, Definitions 

The commission proposes §335.1(7) to add the definition of 
"AES filing compliance date" to conform to federal regulations 
promulgated in the November 28, 2016, issue of the Federal 
Register (81 FR 85696). Specifically, this amendment would 
add the definition of "AES filing compliance date" that is consis-
tent with the definition of "AES filing compliance date" in 40 CFR 
§260.10 (Definitions). EPA established December 31, 2017, as 
the AES filing compliance date in the August 29, 2017, issue of 
the Federal Register (82 FR 41015). 

The commission proposes §335.1(8) to add the definition of 
"Airbag waste" to conform to the federal regulations promul-
gated in the November 30, 2018, issue of the Federal Register 
(83 FR 61552). Specifically, this amendment would add the 
definition of "Airbag waste" that is consistent with the definition 
of "Airbag waste" in 40 CFR §260.10. 

The commission proposes §335.1(9) to add the definition of 
"Airbag waste collection facility" to conform to federal regu-
lations promulgated in the November 30, 2018, issue of the 
Federal Register (83 FR 61552). Specifically, this amendment 
would add the definition of "Airbag waste collection facility" 
that is consistent with the definition of "Airbag waste collection 
facility" in 40 CFR §260.10. 

The commission proposes §335.1(10) to add the definition of 
"Airbag waste handler" to conform to federal regulations promul-
gated in the November 30, 2018, issue of the Federal Register 
(83 FR 61552). Specifically, this amendment would add a defini-
tion of "Airbag waste handler" that is consistent with the definition 
of "Airbag waste handler" in 40 CFR §260.10. The commission 
proposes to renumber the subsequent paragraphs accordingly 
to account for the additional definitions. 

The commission proposes to delete existing §335.1(32) to re-
move the definition of "Consignee" to conform to federal regula-
tions promulgated in the November 28, 2016, issue of the Fed-
eral Register (81 FR 85696). Specifically, this amendment would 
remove the definition of "Consignee" consistent with the repeal 
of 40 CFR §262.51 and the definition of "Consignee." 

The commission proposes §335.1(53) to add the definition of 
"Electronic import-export reporting compliance date" to conform 
to federal regulations promulgated in the November 28, 2016, 
issue of the Federal Register (81 FR 85696). Specifically, this 
amendment would add the definition of "Electronic import-export 
reporting compliance date" that is consistent with the definition of 
"Electronic import-export reporting compliance date" in 40 CFR 
§260.10. 

The commission proposes to delete existing §335.1(66) to re-
move the definition of "Gasification" to conform to federal reg-
ulations promulgated in the April 8, 2015, issue of the Federal 
Register (80 FR 18777). Specifically, this amendment would re-
move the definition of "Gasification" consistent with the removal 
of the definition from 40 CFR §260.10. 

The commission proposes §335.1(70) to add the definition of 
"Gasification." This amendment would implement HB 1953 by 
adding the definition of "Gasification" consistent with the defini-
tion of "Gasification" under THSC, §361.003 (Definitions). 

The commission proposes §335.1(71) to add the definition of 
"Gasification facility." This amendment would implement HB 
1953 by adding a new definition of "Gasification facility" con-
sistent with the definition of "Gasification facility" under THSC, 
§361.003. 

The commission proposes to amend renumbered §335.1(84) 
to revise the definition of "Incinerator" to establish in proposed 
§335.1(84)(B) that incinerators are not a "Gasification facility" or 
"Pyrolysis facility" managing "Recoverable feedstock" consistent 
with the "Gasification facility" and "Pyrolysis facility" definitions 
enacted by HB 1953 under THSC, §361.003. 

The commission proposes to amend renumbered §335.1(106) to 
revise the definition of "Manifest" to conform with the proposed 
title revision for §335.10. 

The commission proposes §335.1(130) to add the definition of 
"Post-use polymers." This amendment implements HB 1953 
for the purposes of material that would be classified as non-
hazardous industrial solid waste if discarded. The commission 
would accomplish this by adding a definition of "Post-use poly-
mers" consistent with the conditional exclusion under THSC, 
§361.041 (Treatment of Post-Use Polymers and Recoverable 
Feedstocks as Solid Waste), and the definition of "Post-use 
polymers" under THSC, §361.003. 

The commission proposes to delete existing §335.1(128) to re-
move the definition of "Primary exporter" to conform to federal 
regulations promulgated in the November 28, 2016, issue of the 
Federal Register (81 FR 85696). Specifically, this amendment 
would remove the definition of "Primary exporter" consistent with 
the repeal of 40 CFR §262.51 and the definition of "Primary ex-
porter." 

The commission proposes §335.1(136) to add the definition 
of "Pyrolysis." This amendment would implement HB 1953 by 
adding a definition of "Pyrolysis" consistent with the definition of 
"Pyrolysis" under THSC, §361.003. 

The commission proposes §335.1(137) to add the definition of 
"Pyrolysis facility." This amendment would implement HB 1953 
by adding a new definition of "Pyrolysis facility" consistent with 
the definition of "Pyrolysis facility" under THSC, §361.003. 

The commission proposes to delete existing §335.1(132) to re-
move the definition of "Receiving country" to conform to federal 
regulations promulgated in the November 28, 2016, issue of the 
Federal Register (81 FR 85696). Specifically, this amendment 
would remove the definition of "Receiving country" consistent 
with the repeal of 40 CFR §262.51 and the definition of "Receiv-
ing country." 

The commission proposes §335.1(139) to add the definition of 
"Recognized trader" to conform to federal regulations promul-
gated in the November 28, 2016, issue of the Federal Register 
(81 FR 85696). Specifically, this amendment would add a defi-
nition of "Recognized trader" that is consistent with the definition 
of "Recognized trader" in 40 CFR §260.10. 

The commission proposes §335.1(140) to add the definition of 
"Recoverable feedstock." This amendment would implement HB 
1953 by adding a definition of "Recoverable feedstock" consis-
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tent with the definition of "Recoverable feedstock" under THSC, 
§361.003. 

The commission proposes to amend renumbered 
§335.1(154)(A)(iv) of the definition of "Solid waste." This 
amendment proposes to adopt by reference revisions 
promulgated in the April 8, 2015, issue of the Federal Register 
(80 FR 18777) and November 28, 2016, issue of the Federal 
Register (81 FR 85696) to incorporate changes associated with 
the Vacatur of the Comparable Fuels and Gasification Rule and 
Imports and Exports of Hazardous Waste Rule, respectively. 
The commission proposes to accomplish the adoption of these 
revisions by amending the Federal Register citations for 40 CFR 
§261.4(a) and §261.39 (Exclusions; and Conditional Exclusion 
for Used, Broken Cathode Ray Tubes (CRTs) and Processed 
CRT Glass Undergoing Recycling). Additionally, the adoption 
by reference of §261.4(a)(16) and §261.38 were removed. 

The commission proposes to further amend renumbered 
§335.1(154)(A)(iv) to adopt by reference revisions promulgated 
in the April 8, 2015, issue of the Federal Register (80 FR 
18777) to incorporate changes associated with the Vacatur of 
the Comparable Fuels Rule and the Gasification Rule revisions. 
The commission proposes to accomplish the adoption of these 
revisions by removing the references for 40 CFR §261.4(a)(16) 
and §261.38, and subclauses (I) - (VIII), consistent with the re-
moval of these sections and language from federal regulations. 

The commission proposes §335.1(154)(A)(v) to implement the 
new conditional exclusion from the definition of "Solid waste" 
enacted by HB 1953 under THSC, §§361.003, 361.041, and 
361.119. The amendment would implement the statutory 
changes by creating a new exception from the definition of 
"Solid waste" for post-use polymers and recovered feedstocks 
processed through pyrolysis or gasification at a "Pyrolysis 
facility" or "Gasification facility," as those terms are defined in 
proposed §335.1, and are converted into materials that have a 
resale value greater than the cost of converting the materials for 
subsequent beneficial reuse and that the solid waste generated 
from converting the materials is disposed of in a solid waste 
management facility authorized under THSC, Chapter 361. 

The commission proposes to amend renumbered 
§335.1(154)(D) to revise the citations for Table 1 to Figure: 30 
TAC §335.1(154)(D)(iv) to be consistent with the renumbering 
of the paragraphs in §335.1. Furthermore, Table 1 is proposed 
to be revised to remove the inappropriate digit after the clause 
in the abbreviated citations within the column headings. 

Additionally, the commission proposes to amend §335.1(154)(I) 
to implement the new conditional exclusion enacted by HB 1953 
under THSC, §§361.003, 361.041, and 361.119. The amend-
ment would implement the statutory changes by adding facil-
ity operators to the persons that are required by §335.1(154)(I) 
to provide appropriate documentation demonstrating that they 
meet the terms of an exclusion or exemption from the definition of 
"Solid waste" or from waste regulations. Specifically, this amend-
ment would implement THSC, §361.119 which exempts facil-
ity owners and operators, that convert nonhazardous recyclable 
materials through "Pyrolysis" or "Gasification", as those terms 
are defined in §335.1, from regulation under THSC, §361.119 
upon demonstration that the primary function of the facility is 
to convert the materials into materials that have a resale value 
greater than the cost of converting the materials for subsequent 
beneficial reuse and that the solid waste generated from con-
verting the materials is disposed of in a solid waste management 
facility authorized under THSC, Chapter 361. 

The commission proposes to delete existing §335.1(162) to re-
move the definition of "Transit country" to conform to federal reg-
ulations promulgated in the November 28, 2016, issue of the 
Federal Register (81 FR 85696). Specifically, this amendment 
would remove the definition of "Transit country" consistent with 
the repeal of 40 CFR §262.51 and the definition of "Transit coun-
try." 

The commission proposes to delete existing §335.1(171) to 
remove the definition of "United States Environmental Protec-
tion Agency (EPA) acknowledgment of consent" to conform to 
federal regulations promulgated in the November 28, 2016, 
issue of the Federal Register (81 FR 85696). Specifically, 
this amendment would remove the definition of "United States 
Environmental Protection Agency (EPA) acknowledgment of 
consent" consistent with the repeal of 40 CFR §262.51. The 
definition of "EPA Acknowledgment of Consent (AOC)" in 40 
CFR §262.81 (Definitions) is adopted by reference as published 
in the November 28, 2016, issue of the Federal Register (81 
FR 85696) in §335.76 (Additional Requirements Applicable to 
International Shipments). 

The commission proposes to amend renumbered 
§335.1(186)(C) to revise the definition of "User of the electronic 
manifest system" to conform with the proposed title revision for 
§335.10. 

§335.2, Permit Required 

The commission proposes to amend §335.2(g) to adopt by refer-
ence revisions promulgated in the November 28, 2016, issue of 
the Federal Register (81 FR 85696) to incorporate changes as-
sociated with the Imports and Exports of Hazardous Waste Rule. 
The commission proposes to accomplish the adoption of these 
revisions by amending the Federal Register citation for 40 CFR 
§261.4(e) and (f). Specifically, the EPA amended existing regu-
lations to add 40 CFR §261.4(e)(4), which placed a mass limit of 
25 kilograms (kg) on imported or exported treatability study sam-
ples for eligibility with exemptions from hazardous waste regula-
tions. 

§335.10, Shipping and Reporting Procedures Applicable to Gen-
erators of Hazardous Waste or Class 1 Waste and Primary Ex-
porters of Hazardous Waste 

The commission proposes to amend §335.10 to revise the sec-
tion title by removing the words "and Primary Exporters of Haz-
ardous Waste." The proposed title reflects the removal of the 
term "Primary Exporters" from 40 CFR Part 262 (Standards Ap-
plicable to Generators of Hazardous Waste). 

The commission proposes to amend §335.10(a) to adopt by ref-
erence revisions promulgated in the November 28, 2016, issue 
of the Federal Register (81 FR 85696) to incorporate changes 
associated with the Imports and Exports of Hazardous Waste 
Rule. The commission proposes to accomplish the adoption of 
these revisions by removing the references to 40 CFR §§262.54, 
262.55, and 262.60, which were repealed in this federal rulemak-
ing; adding the reference for 40 CFR Part 262, Subpart H; and 
amending the Federal Register citation for the Appendix to 40 
CFR Part 262. Additionally, the commission proposes to amend 
§335.10(a)(1) to remove the reference to "primary exporters." 

The commission also proposes to amend §335.10(c) to remove 
the exceptions for 40 CFR §262.54 and §262.55, which is pro-
posed to be removed from §335.10(a). 

§335.11, Shipping Requirements for Transporters of Hazardous 
Waste or Class 1 Waste 
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The commission proposes to amend §335.11(a) to adopt by ref-
erence revisions promulgated in the November 28, 2016, issue 
of the Federal Register (81 FR 85696) to incorporate changes 
associated with the Imports and Exports of Hazardous Waste 
Rule. The commission proposes to accomplish the adoption of 
these revisions by amending the Federal Register citations for 
40 CFR §263.20 (The manifest system), and the Appendix to 40 
CFR Part 262. 

The commission proposes to further amend §335.11(a) to re-
move the exceptions for §335.10(d) and (e), which apply solely to 
shipments of Class 1 waste, and to revise the citation for §335.10 
to conform with the proposed title revision for §335.10. 

§335.12, Shipping Requirements Applicable to Owners or Oper-
ators of Treatment, Storage, or Disposal Facilities 

The commission proposes to amend §335.12(a) and (b) to adopt 
by reference revisions promulgated in the November 28, 2016, 
issue of the Federal Register (81 FR 85696) to incorporate 
changes associated with the Imports and Exports of Hazardous 
Waste Rule. The commission proposes to accomplish the 
adoption of these revisions by amending the Federal Register 
citations for 40 CFR §264.71 (Use of manifest system); §265.71 
(Use of manifest system); and the Appendix to 40 CFR Part 262. 

The commission proposes to further amend §335.12(a) to revise 
the citation for 

§335.10 to conform with the proposed title revision for §335.10. 

§335.13, Recordkeeping and Reporting Procedures Applicable 
to Generators Shipping Hazardous Waste or Class 1 Waste and 
Primary Exporters of Hazardous Waste 

The commission proposes to amend §335.13 to revise the 
section title by removing "and Primary Exporters of Hazardous 
Waste." The proposed title reflects the removal of the term 
"Primary Exporters" from 40 CFR Part 262. 

The commission proposes §335.13(a). Proposed §335.13(a) 
contains the language in existing §335.13(m), which is proposed 
for deletion. Proposed subsection (a) clarifies that generators 
that generate less than 100 kg of hazardous or Class 1 waste, 
or less than the quantities of acutely hazardous waste listed in 
§335.78 (Special Requirements for Hazardous Waste Gener-
ated by Conditionally Exempt Small Quantity Generators) are 
not subject to the requirements of §335.13. The commission 
proposes to re-letter subsequent subsections accordingly. 

The commission proposes to amend re-lettered §335.13(b) to re-
move the document identification "(S1)" for the Waste Shipment 
Summary, which no longer applies. 

The commission proposes to delete existing §335.13(b), to re-
move the requirement for exporters of hazardous or Class 1 
waste to complete a Waste Shipment Summary. 

The commission proposes to delete existing §335.13(c). The 
Foreign Waste Shipment Summary requirement is no longer 
needed since the changes associated with the Imports and 
Exports of Hazardous Waste Rule allow for improved tracking 
of hazardous waste imports and exports. 

The commission proposes to amend re-lettered §335.13(c) to re-
move the document identification "(S1)" for the Waste Shipment 
Summary, which no longer applies; the requirement for the For-
eign Waste Shipment Summary, and the document identification 
"(F1);" the reference to "in-state/out-of-state primary exporter;" 
and the last sentence, "Conditionally exempt small quantity gen-

erators shipping municipal hazardous waste are not subject to 
the requirements of this subsection." 

The commission proposes to delete existing §335.13(e) to 
remove the graphic representation illustrating generator, waste 
type, shipment type, and report method because it is no longer 
needed. 

The commission proposes to delete existing §335.13(h) to re-
move the reference for "primary exporter/importer." 

The commission proposes to amend re-lettered §335.13(f) to re-
move the references to "primary exporter," revise the citation for 
§335.10 to conform with the proposed title revision for §335.10, 
and to replace the phrase "a minimum of" with "at least." 

The commission proposes to amend re-lettered §335.13(h) to 
remove the references to "primary exporter." 

The commission proposes to delete existing §335.13(n) to re-
move the references to "primary exporters;" 40 CFR §262.51; 
40 CFR §262.56; and the annual report requirement contained 
within 40 CFR §262.56. 

The commission proposes to amend re-lettered §335.13(j) to re-
move the references to "primary exporters;" 40 CFR Part 262, 
Subpart A; 40 CFR §262.51; and 40 CFR §262.58(a)(1); and to 
clarify that any person who exports or imports hazardous waste 
is subject to requirements in 40 CFR §262.12 and 40 CFR Part 
262, Subpart H, which are proposed to be adopted by reference 
in §335.76(a). 

§335.24, Requirements for Recyclable Materials and Nonhaz-
ardous Recyclable Materials 

The commission proposes to amend §335.24(c)(1) to adopt by 
reference revisions promulgated in the November 28, 2016, 
issue of the Federal Register (81 FR 85696) to incorporate 
changes associated with the Imports and Exports of Haz-
ardous Waste Rule. The commission proposes to accomplish 
the adoption of these revisions by revising the language in 
§335.24(c)(1) to be consistent with the language in revised 
40 CFR §261.6(a)(3)(i), which clarifies that exports and im-
ports of recyclable industrial ethyl alcohol are subject to the 
requirements of revised 40 CFR Part 262, Subpart H; and 
to move the language in existing §335.24(c)(1)(B) to the of 
§335.24(c)(1). The commission further proposes to delete 
current §335.24(c)(1)(A), which contains references to 40 CFR 
§§262.53, 262.55, 262.56, and 262.57; and 40 CFR Part 262, 
Subpart E, which have been repealed and reserved in the 
federal revisions. 

The commission proposes to amend §335.24(c)(3) to adopt by 
reference revisions promulgated in the April 8, 2015, issue of 
the Federal Register (80 FR 18777) to incorporate changes as-
sociated with the Vacatur of the Comparable Fuels Rule and 
the Gasification Rule. The commission proposes to accomplish 
the adoption of these revisions by adding a dated Federal Reg-
ister citation for 40 CFR §261.4(a)(12). Specifically, 40 CFR 
§261.4(a)(12)(i) was revised. 

The commission proposes to amend §335.24(g) to revise the 
citations for §335.10 and §335.13 to conform with the proposed 
title revisions for §335.10, and §335.13. 

The commission proposes to amend §335.24(o) to adopt by ref-
erence revisions promulgated in the November 28, 2016, issue 
of the Federal Register (81 FR 85696) to incorporate changes 
associated with the Imports and Exports of Hazardous Waste 
Rule. The commission proposes to accomplish the adoption of 
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these revisions by revising the language in §335.24(o) to be con-
sistent with the language in revised 40 CFR §261.6(a)(5), which 
clarifies that hazardous waste that is exported or imported for 
recovery is subject to 40 CFR Part 262, Subpart H. 

§335.31, Incorporation of References 

The commission proposes to amend §335.31 to adopt by refer-
ence the revisions promulgated in the November 28, 2016, issue 
of the Federal Register (81 FR 85696) to incorporate changes 
associated with the Import and Exports of Hazardous Waste 
Rule. The commission proposes to accomplish the adoption of 
these revisions by revising the Federal Register citation for 40 
CFR §260.11 (Incorporation by reference). The change revised 
the list of guidance materials available for purchase from the 
Organization for Economic Co-operation and Development. 

§335.43, Permit Required 

The commission proposes to amend §335.43(a) and (b) to re-
place the reference to the predecessor agency, Texas Natural 
Resource Conservation Commission, with the current agency, 
Texas Commission on Environmental Quality. 

§335.63, EPA Identification Numbers 

The commission proposes §335.63(c) to incorporate the federal 
revisions published in the November 28, 2016, issue of the Fed-
eral Register (81 FR 85696) associated with the Imports and Ex-
ports of Hazardous Waste Rule. Proposed §335.63(c) would re-
quire all "Recognized traders" in Texas, as defined in proposed 
§335.1(139), to receive an EPA identification number prior to ar-
ranging for imports or exports of hazardous wastes. The pro-
posed language is consistent with revised 40 CFR §262.12(d). 

§335.69, Accumulation Time 

The commission proposes to amend §335.69(m) to revise the 
citation for §335.10 to conform with the proposed title revision 
for §335.10. 

§335.71, Biennial Reporting 

The commission proposes to amend §335.71 to adopt by refer-
ence the federal revisions published in the November 28, 2016, 
issue of the Federal Register (81 FR 85696) to incorporate 
changes associated with the Imports and Exports of Hazardous 
Waste Rule. The commission proposes to accomplish the 
adoption of these revisions by adding the publication date to the 
Federal Register citation for 40 CFR §262.41. 

§335.76, Additional Requirements Applicable to International 
Shipments 

The commission proposes to amend §335.76(a) to adopt by 
reference the federal revisions published in the November 28, 
2016, issue of the Federal Register (81 FR 85696) to incorporate 
changes associated with the Imports and Exports of Hazardous 
Waste Rule. The commission proposes to accomplish the 
adoption of these revisions by clarifying that all transboundary 
movements of hazardous waste are subject to 40 CFR Part 
262, Subpart H and §262.12 (EPA identification numbers). 

The commission proposes to amend §335.76(b) to clarify that 
imports of industrial solid waste are subject to Chapter 335. 
The commission proposes to further amend §335.76(b) to 
delete §335.76(b)(1) - (5), as all transboundary movements of 
hazardous waste are made subject to the requirements of 40 
CFR Part 262, Subpart H adopted by reference in proposed 
§335.76(a), and these paragraphs are no longer needed. 

The commission proposes to amend §335.76(c) to adopt by 
reference the federal revisions published in the November 28, 
2016, issue of the Federal Register (81 FR 85696) to incorporate 
changes associated with the Imports and Exports of Hazardous 
Waste Rule. The commission proposes to accomplish the 
adoption of these revisions by clarifying that hazardous waste 
exporters are subject to a separate annual report requirement 
contained in 40 CFR §262.83(g). The proposed language is 
consistent with revised 40 CFR §262.41(b). The commission 
proposes to further amend §335.76(c) to delete §335.76(c)(1) 
- (3), as all transboundary movements of hazardous waste are 
made subject to the requirements of 40 CFR Part 262, Subpart 
H adopted by reference in proposed §335.76(a), and these 
paragraphs are no longer needed. 

The commission proposes to delete §335.76(d) - (h), as all trans-
boundary movements of hazardous waste are made subject to 
the requirements of 40 CFR Part 262, Subpart H adopted by ref-
erence in proposed §335.76(a), and these subsections are no 
longer needed. 

§335.78, Special Requirements for Hazardous Waste Gener-
ated by Conditionally Exempt Small Quantity Generators 

The commission proposes to amend §335.78(c)(1) to adopt by 
reference the federal revisions published in the November 28, 
2016, issue of the Federal Register (81 FR 85696) associated 
with the Imports and Exports of Hazardous Waste Rule. The 
commission proposes to accomplish the adoption of these revi-
sions by adding a publication date to the Federal Register cita-
tion for 40 CFR §261.4(c) - (f). Specifically, 40 CFR §261.4(d) 
and (e) were revised. 

The commission proposes §335.78(g)(3)(H). Proposed 
§335.78(g)(3)(H) adopts the language from 40 CFR 
§262.14(a)(5)(xi) (Conditions for exemption for a very small 
quantity generator), which as a condition for exemption requires 
that hazardous waste airbags generated by a conditionally 
exempt small quantity generator (less than 100 kg of hazardous 
wastes generated per calendar month) disposed of offsite, 
must be sent to an airbag waste collection facility or designated 
facility subject to the requirements of 40 CFR §261.4(j), which 
are contained within proposed new §335.281 (Airbag Waste). 

§335.91, Scope 

The commission proposes to amend §335.91(e) to adopt by 
reference the federal revisions published in the November 28, 
2016, issue of the Federal Register (81 FR 85696) associated 
with the Imports and Exports of Hazardous Waste Rule. The 
commission proposes to accomplish the adoption of these 
revisions by revising the language in §335.91(e) to be consis-
tent with the language in revised 40 CFR §263.10(d) (Scope), 
which clarifies that transporters of hazardous waste for export 
or import are subject to 40 CFR Part 262, Subpart H. 

§335.112, Standards 

The commission proposes to amend §335.112(a)(1) and (4) to 
adopt by reference revisions promulgated in the November 28, 
2016, issue of the Federal Register (81 FR 85696) to incorpo-
rate changes associated with the Imports and Exports of Haz-
ardous Waste Rule. The commission proposes to accomplish 
the adoption of these revisions by amending the Federal Regis-
ter citations for 40 CFR Part 265, Subparts B and E (General Fa-
cility Standards; and Manifest System, Recordkeeping and Re-
porting). Specifically, 40 CFR §265.12 (Required notices) and 
§265.71 were revised. 
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§335.152, Standards 

The commission proposes to amend §335.152(a)(1) and (4) to 
adopt by reference revisions promulgated in the November 28, 
2016, issue of the Federal Register (81 FR 85696) to incorporate 
changes associated with the Imports and Exports of Hazardous 
Waste Rule. The commission proposes to accomplish the adop-
tion of these revisions by amending the Federal Register cita-
tions for 40 CFR Part 264, Subparts B and E (General Facility 
Standards; and Manifest System, Recordkeeping and Report-
ing). Specifically, 40 CFR §264.12 and §264.71 were revised. 

§335.251, Applicability and Requirements 

The commission proposes to amend §335.251(a) to adopt by ref-
erence revisions promulgated in the November 28, 2016, issue 
of the Federal Register (81 FR 85696) to incorporate changes 
associated with the Imports and Exports of Hazardous Waste 
Rule. The commission proposes to accomplish the adoption of 
these revisions by amending the Federal Register citation for 40 
CFR Part 266, Subpart G (Spent Lead-Acid Batteries Being Re-
claimed). 

The commission proposes to delete existing §335.251(c) and 
proposes §335.251(c) - (g) to adopt revisions promulgated in the 
November 28, 2016, issue of the Federal Register (81 FR 85696) 
to incorporate changes associated with the Imports and Exports 
of Hazardous Waste Rule. 

§335.261, Universal Waste Rule 

The commission proposes to amend §335.261(a) to adopt by 
reference revisions promulgated in the November 28, 2016, 
issue of the Federal Register (81 FR 85696) to incorporate 
changes associated with the Imports and Exports of Hazardous 
Waste Rule. The commission proposes to accomplish the 
adoption of these revisions by amending the Federal Register 
citation for 40 CFR Part 273 (Standards for Universal Waste 
Management). Specifically, 40 CFR §§273.20, 273.39(a) and 
(b), 273.40, 273.56, 273.62(a), and 273.70 (Exports; Tracking 
universal waste shipments; Exports; Exports; Tracking universal 
waste shipments; and Imports) were revised. 

The commission proposes to amend §335.261(b) to make con-
formational changes associated with the adoption of revised 40 
CFR Part 273. These include adding §§273.20, 273.39(a) and 
(b), 273.40, 273.56, 273.62(a), and 273.70 to the list of sections 
to which the changes within §335.261(b) do not apply. These 
sections are excluded from these changes because they are as-
sociated with the federal import and export of hazardous waste 
regulations. States are not allowed to replace federal or inter-
national references or terms with state references or terms. The 
commission further proposes to amend §335.261(b) to remove 
existing paragraphs (23), (24), (33), and (34), and renumber the 
remaining paragraphs, accordingly. These paragraphs contain 
references to 40 CFR §§262.53, 262.56, and 262.57, and 40 
CFR Part 262, Subpart E, which were removed and reserved in 
the federal revisions; and replace federal citations for exports of 
hazardous waste with state citations, which is prohibited. 

§335.262, Standards for Management of Paint and Paint-Re-
lated Wastes 

The commission proposes to amend §335.262(b) to revise lan-
guage to include non-pigmented paint wastes in universal waste 
regulations. 

§335.281, Airbag Waste 

The commission proposes new §335.281 to adopt the exemption 
promulgated in the November 30, 2018, issue of the Federal 
Register (83 FR 61552) associated with the Safe Management of 
Recalled Airbags rule. The commission proposes to accomplish 
the adoption of this rule by including the language of new 40 CFR 
§261.4(j) in proposed new §335.281. 

§335.331, Failure to Make Payment or Report 

The commission proposes to delete §335.331(c), which sub-
jected operators to a daily civil penalty for submitting late reports, 
and re-letter the remaining subsection accordingly. 

§335.501, Purpose, Scope, and Applicability 

The commission proposes to amend §335.501 to correct a cita-
tion to 30 TAC §330.3 (Definitions). 

§335.504, Hazardous Waste Determination 

The commission proposes to amend §335.504(1) to incorporate 
changes associated with the Vacatur of Comparable Fuels 
and Gasification, Coal Combustion Residual Co-Disposal, and 
Imports and Exports of Hazardous Waste Rules. The commis-
sion proposes to accomplish the adoption of these revisions 
by amending the Federal Register citations for 40 CFR Part 
261, Subparts A and E (General; and Exclusions/Exemptions). 
Specifically, 40 CFR §§261.4, 261.6 (Requirements for recy-
clable materials), and 261.39 were revised. 

§335.590, Operational and Design Standards 

The commission proposes to amend §335.590(24)(A)(ii) to 
clarify the components of a composite liner by replacing the 
reference to a flexible membrane component with a reference 
to a geomembrane layer component. This correction makes 
the language consistent with municipal solid waste standards in 
§330.331(e)(1) (Design Criteria). 

§335.602, Standards 

The commission proposes to amend §335.602(a)(4) to adopt 
by reference revisions promulgated in the November 28, 2016, 
issue of the Federal Register (81 FR 85696) to incorporate 
changes associated with the Imports and Exports of Hazardous 
Waste Rule. The commission proposes to accomplish the adop-
tion of these revisions by adding the Federal Register citation 
for 40 CFR Part 267, Subpart E (Recordkeeping, Reporting, and 
Notifying). Specifically, 40 CFR §267.71 (Use of the manifest 
system) was revised. 

Fiscal Note: Costs to State and Local Government 

Jené Bearse, Analyst in the Budget and Planning Division, de-
termined that for the first five-year period the proposed rules are 
in effect, no fiscal implications are anticipated for the agency or 
for other units of state or local government as a result of admin-
istration or enforcement of the proposed rules. 

This rulemaking addresses necessary changes that are required 
to be consistent with solid and hazardous waste requirements 
within RCRA and recent changes to state law due to HB 1953. 

Public Benefits and Costs 

Ms. Bearse determined that for each year of the first five years 
the proposed rules are in effect, the public benefit anticipated will 
be compliance with state law, federal law, and regulations of the 
EPA. 

Local Employment Impact Statement 
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The commission reviewed this proposed rulemaking and deter-
mined that a Local Employment Impact Statement is not required 
because the proposed rulemaking does not adversely affect a 
local economy in a material way for the first five years that the 
proposed rules are in effect. 

Rural Community Impact Statement 

The commission reviewed this proposed rulemaking and deter-
mined that the proposed rulemaking does not adversely affect 
rural communities in a material way for the first five years that the 
proposed rules are in effect. The amendments and new section 
would apply statewide and have the same effect in rural commu-
nities as in urban communities. 

Small Business and Micro-Business Assessment 

The agency is not aware of any adverse fiscal implications for 
small or micro-businesses due to the implementation or adminis-
tration of the proposed rules for the first five-year period the pro-
posed rules are in effect. Often small businesses are condition-
ally exempt from many of RCRA regulations because they are 
not known to generate significant volumes of hazardous waste. 

Small Business Regulatory Flexibility Analysis 

The commission reviewed this proposed rulemaking and deter-
mined that a Small Business Regulatory Flexibility Analysis is not 
required because the proposed rulemaking does not adversely 
affect a small or micro-business in a material way for the first five 
years the proposed rules are in effect. 

Government Growth Impact Statement 

The commission prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed 
rulemaking does not create or eliminate a government program 
and will not require an increase or decrease in future legislative 
appropriations to the agency. The proposed rulemaking does not 
require the creation of new employee positions, eliminate current 
employee positions, nor require an increase or decrease in fees 
paid to the agency. The proposed rulemaking does not create 
nor expand an existing regulation. However, the proposed rule-
making contains the proposed deletion of the existing require-
ments for affected materials to be managed as solid wastes and 
the solid waste regulation for pyrolysis and gasification activities, 
as well as the federal gasification and comparable fuels exclu-
sions. This proposal may decrease the number of individuals 
subject to that provision's applicability. During the first five years, 
the proposed rulemaking should not impact positively or nega-
tively the state's economy. 

Draft Regulatory Impact Analysis Determination 

The commission reviewed the proposed rulemaking in light of 
the regulatory analysis requirements of the Texas Government 
Code, §2001.0225, and determined that the action is not subject 
to Texas Government Code, §2001.0225, because it does not 
meet the definition of a "Major environmental rule" as defined in 
that statute. A "Major environmental rule" is a rule the specific 
intent of which is to protect the environment or reduce risks to 
human health from environmental exposure, and that may ad-
versely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. The 
proposed rulemaking is not a major environmental rule because 
it is not anticipated to adversely effect in a material way the econ-
omy, a sector of the economy, productivity, competition, jobs, 
the environment, or the public health and safety of the state or 

a sector of the state since the proposed rulemaking implements 
requirements already imposed on the regulated community un-
der 42 United States Code (USC), §6926(g). Likewise, there will 
be no adverse effect in a material way on the economy, a sector 
of the economy, productivity, competition, jobs, the environment, 
or the public health and safety of the state or a sector of the state 
from those revisions outside 42 USC, §6926(g), because either 
the changes are not substantive, or the regulated community will 
benefit from the greater flexibility and reduced compliance bur-
den. 

Texas Government Code, §2001.0225, applies to a major envi-
ronmental rule, the result of which is to: exceed a standard set 
by federal law, unless the rule is specifically required by state 
law; exceed an express requirement of state law, unless the rule 
is specifically required by federal law; exceed a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to implement 
a state and federal program; or adopt a rule solely under the gen-
eral authority of the commission. The proposed rulemaking does 
not meet any of the four applicability requirements listed in Texas 
Government Code, §2001.0225. 

First, the rulemaking does not exceed a standard set by federal 
law because the commission is proposing this rulemaking to im-
plement revisions to the federal hazardous waste program. The 
commission must meet the minimum standards and mandatory 
requirements of the federal program to maintain authorization of 
the state hazardous waste program. 

Second, although the rulemaking proposes some requirements 
that are more stringent than existing state laws, federal law re-
quires the commission to promulgate rules that are as stringent 
as federal law for the commission to maintain authorization of 
the state hazardous waste program. 

Third, the rulemaking does not exceed a requirement of a dele-
gation agreement or contract between the state and an agency 
or representative of the federal government, where the delega-
tion agreement or contract is to implement a state and federal 
program. On the contrary, the commission is proposing rules 
that are required to maintain authorization of the state hazardous 
waste program. 

And fourth, this rulemaking does not seek to adopt a rule solely 
under the general powers of the agency. Rather, this rulemaking 
is authorized by specific sections of the Texas Water Code and 
the Texas Health and Safety Code that are cited in the Statutory 
Authority section of this preamble. 

Written comments on the Draft Regulatory Impact Analysis De-
termination may be submitted to the contact person at the ad-
dress listed under the Submittal of Comments section of this pre-
amble. 

Takings Impact Assessment 

The commission evaluated the proposed rulemaking and per-
formed analysis of whether the proposed rules constitute a tak-
ing under Texas Government Code, Chapter 2007. The specific 
purpose of the proposed rules is to maintain state's authoriza-
tion to implement RCRA hazardous waste program by adopting 
state hazardous waste rules that are equivalent to the federal 
regulations and to implement the requirements of HB 1953. The 
proposed rulemaking substantially advances these stated pur-
poses by proposing rules that: 1) are equivalent to the federal 
regulations, 2) incorporate the federal regulations, or 3) imple-
ment the requirements of HB 1953. 
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The commission's analysis indicates that Texas Government 
Code, Chapter 2007 does not apply to the portions of the 
proposed rulemaking that propose to adopt rules that meet the 
minimum standards of the federal hazardous waste program 
because Texas Government Code, §2007.003(b)(4), exempts 
an action reasonably taken, by a state agency, to fulfill an 
obligation mandated by federal law from the requirements 
of Texas Government Code, Chapter 2007. Under 42 USC, 
§6926(g), the state must adopt rules that meet the minimum 
standards of the federal hazardous waste program administered 
by EPA in order to maintain authorization to administer the 
program. Therefore, the portions of the proposed rulemaking 
adopting rules that meet the minimum standards of the federal 
hazardous waste program are exempt from the requirements of 
Texas Government Code, Chapter 2007 because the rules are 
required by federal law. 

Finally, to the extent that portions of the proposed rulemaking are 
not exempt under Texas Government Code, §2007.003(b)(4), or 
it implements state law, promulgation and enforcement of the 
proposed rules would be neither a statutory nor a constitutional 
taking of private real property. Specifically, the subject proposed 
regulations do not affect a landowner's rights in real property be-
cause the proposed rulemaking does not burden (constitution-
ally); nor restrict or limit the owner's right to property and reduce 
its value by 25% or more beyond that which would otherwise 
exist in the absence of the regulations. In other words, the pro-
posed rules do not constitute a takings under the Texas Govern-
ment Code, Chapter 2007 because they would either implement 
requirements already imposed on the regulated community un-
der 42 USC, §6926(g) or that are less stringent than existing 
rules. 

Consistency with the Coastal Management Program 

The commission reviewed the proposed rulemaking and found 
that the proposal is subject to the Texas Coastal Management 
Program (CMP) in accordance with the Coastal Coordination 
Act, Texas Natural Resources Code, §§33.201 et seq., and 
therefore, must be consistent with all applicable CMP goals 
and policies. The commission conducted a consistency de-
termination for the proposed rules in accordance with Coastal 
Coordination Act implementation rules, 31 TAC §505.22 and 
found the proposed rulemaking is consistent with the applicable 
CMP goals and policies. The CMP goals applicable to the 
proposed rules include protect, preserve, restore, and enhance 
the diversity, quality, quantity, functions, and values of coastal 
natural resource areas (CNRAs); to ensure sound management 
of all coastal resources by allowing for compatible economic de-
velopment and multiple human uses of the coastal zone; and to 
make agency and subdivision decision-making affecting CNRAs 
efficient by identifying and addressing duplication and conflicts 
among local, state, and federal regulatory and other programs 
for the management of CNRAs. CMP policies applicable to the 
proposed rules include to construction and operation of solid 
waste treatment, storage, and disposal facilities, such that new 
solid waste facilities and areal expansions of existing solid waste 
facilities shall be sited, designed, constructed, and operated to 
prevent releases of pollutants that may adversely affect CNRAs 
and, at a minimum, comply with standards established under 
the federal Solid Waste Disposal Act, 42 USC, §§6901 et seq. 
Promulgation and enforcement of these rules will not violate or 
exceed any standards identified in the applicable CMP goals 
and policies because the proposed rules are consistent with 
these CMP goals and policies, because these proposed rules 
do not create or have a direct or significant adverse effect on 

any CNRAs, and because the proposed rules would update and 
enhance the commission's rules concerning hazardous waste 
facilities. 

Written comments on the consistency of this rulemaking may be 
submitted to the contact person at the address listed under the 
Submittal of Comments section of this preamble. 

Effect on Sites Subject to the Federal Operating Permits Pro-
gram 

The proposed amendments are not expected to have a signif-
icant impact on sites subject to the Federal Operating Permits 
Program under 30 TAC Chapter 122. Facilities which operate 
under a Federal Operating Permit (FOP) should evaluate the 
proposed changes to determine if an update to their FOP is nec-
essary. 

Announcement of Hearing 

The commission will hold a public hearing on this proposal in 
Austin on February 6, 2020, at 10:00 a.m. in Building E, Room 
201S, at the commission's central office located at 12100 Park 
35 Circle. The hearing is structured for the receipt of oral or writ-
ten comments by interested persons. Individuals may present 
oral statements when called upon in order of registration. Open 
discussion will not be permitted during the hearing; however, 
commission staff members will be available to discuss the pro-
posal 30 minutes prior to the hearing. 

Persons who have special communication or other accommoda-
tion needs who are planning to attend the hearing should con-
tact Sandy Wong, Office of Legal Services, at (512) 239-1802 
or (800) RELAY-TX (TDD). Requests should be made as far in 
advance as possible. 

Submittal of Comments 

Written comments may be submitted to Ms. Kris Hogan, MC 
205, Office of Legal Services, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087, 
or faxed to (512) 239-4808. Electronic comments may be 
submitted at: https://www6.tceq.texas.gov/rules/ecomments/. 
File size restrictions may apply to comments being submitted 
via the eComments system. All comments should reference 
Rule Project Number 2019-085-335-WS. The comment pe-
riod closes on February 11, 2020. Copies of the proposed 
rulemaking can be obtained from the commission's website 
at https://www.tceq.texas.gov/rules/propose_adopt.html. For 
further information, please contact Jarita Sepulvado, Industrial 
and Hazardous Waste Permits Section, (512) 239-4413. 

SUBCHAPTER A. INDUSTRIAL SOLID 
WASTE AND MUNICIPAL HAZARDOUS 
WASTE IN GENERAL 
30 TAC §§335.1, 335.2, 335.10 - 335.13, 335.24, 335.31 

Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the commis-
sion; TWC, §5.102, which provides the commission with the au-
thority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state. The amendments are also proposed under Texas 
Health and Safety Code (THSC), §361.017, which provides the 
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commission authority to manage industrial solid waste and haz-
ardous municipal waste; THSC, §361.024, which authorizes the 
commission to adopt rules regarding the management and con-
trol of solid waste; THSC, §361.036, which provides the com-
mission authority to adopt rules regarding records and manifests 
for Class I industrial solid waste or hazardous waste; THSC, 
§361.041, which requires that the commission consider the treat-
ment of post-use polymers and recoverable feedstocks; THSC, 
§361.078, which relates to the maintenance of state program au-
thorization under federal law; and THSC, §361.119, which autho-
rizes the commission to regulate industrial solid waste and haz-
ardous waste and to adopt rules consistent with THSC, Chapter 
361. 

The proposed amendments implement THSC, Chapter 361. 

§335.1. Definitions. 
In addition to the terms defined in Chapter 3 of this title (relating to 
Definitions), the following words and terms, when used in this chapter, 
have the following meanings. 

(1) Aboveground tank--A device meeting the definition of 
"Tank" in this section and that is situated in such a way that the entire 
surface area of the tank is completely above the plane of the adjacent 
surrounding surface and the entire surface area of the tank (including 
the tank bottom) is able to be visually inspected. 

(2) Act--Texas Health and Safety Code, Chapter 361. 

(3) Active life--The period from the initial receipt of haz-
ardous waste at the facility until the executive director receives certifi-
cation of final closure. 

(4) Active portion--That portion of a facility where pro-
cessing, storage, or disposal operations are being or have been con-
ducted after November 19, 1980, and which is not a closed portion. 
(See also "Closed portion" and "Inactive portion.") 

(5) Activities associated with the exploration, develop-
ment, and production of oil or gas or geothermal resources--Activities 
associated with: 

(A) the drilling of exploratory wells, oil wells, gas 
wells, or geothermal resource wells; 

(B) the production of oil or gas or geothermal resources, 
including: 

(i) activities associated with the drilling of injection 
water source wells that penetrate the base of usable quality water; 

(ii) activities associated with the drilling of cathodic 
protection holes associated with the cathodic protection of wells and 
pipelines subject to the jurisdiction of the commission to regulate the 
production of oil or gas or geothermal resources; 

(iii) activities associated with gasoline plants, natu-
ral gas or natural gas liquids processing plants, pressure maintenance 
plants, or repressurizing plants; 

(iv) activities associated with any underground nat-
ural gas storage facility, provided the terms "Natural gas" and "Storage 
facility" shall have the meanings set out in the Texas Natural Resources 
Code, §91.173; 

(v) activities associated with any underground 
hydrocarbon storage facility, provided the terms "Hydrocarbons" and 
"Underground hydrocarbon storage facility" shall have the meanings 
set out in the Texas Natural Resources Code, §91.201; and 

(vi) activities associated with the storage, handling, 
reclamation, gathering, transportation, or distribution of oil or gas prior 

to the refining of such oil or prior to the use of such gas in any manu-
facturing process or as a residential or industrial fuel; 

(C) the operation, abandonment, and proper plugging 
of wells subject to the jurisdiction of the commission to regulate the 
exploration, development, and production of oil or gas or geothermal 
resources; and 

(D) the discharge, storage, handling, transportation, 
reclamation, or disposal of waste or any other substance or material 
associated with any activity listed in subparagraphs (A) - (C) of this 
paragraph, except for waste generated in connection with activities 
associated with gasoline plants, natural gas or natural gas liquids pro-
cessing plants, pressure maintenance plants, or repressurizing plants if 
that waste is a hazardous waste as defined by the administrator of the 
United States Environmental Protection Agency in accordance with 
the Federal Solid Waste Disposal Act, as amended (42 United States 
Code, §§6901 et seq.). 

(6) Administrator--The administrator of the United States 
Environmental Protection Agency or his designee. 

(7) AES filing compliance date--The date that the United 
States Environmental Protection Agency (EPA) announces in the 
Federal Register, on or after which exporters of hazardous waste and 
exporters of cathode ray tubes for recycling are required to file EPA 
information in the Automated Export System or its successor system, 
under the International Trade Data System platform. 

(8) Airbag waste--Any hazardous waste airbag modules or 
hazardous waste airbag inflators. 

(9) Airbag waste collection facility--Any facility that re-
ceives airbag waste from airbag handlers subject to regulation under 
§335.281 of this title (relating to Airbag Waste) and accumulates the 
waste for more than ten days. 

(10) Airbag waste handler--Any person, by site, who gen-
erates airbag waste that is subject to regulation under this chapter. 

(11) [(7)] Ancillary equipment--Any device that is used to 
distribute, meter, or control the flow of solid waste or hazardous waste 
from its point of generation to a storage or processing tank(s), between 
solid waste or hazardous waste storage and processing tanks to a point 
of disposal on site, or to a point of shipment for disposal off site. Such 
devices include, but are not limited to, piping, fittings, flanges, valves, 
and pumps. 

(12) [(8)] Aquifer--A geologic formation, group of forma-
tions, or part of a formation capable of yielding a significant amount of 
groundwater to wells or springs. 

(13) [(9)] Area of concern--Any area of a facility under the 
control or ownership of an owner or operator where a release to the en-
vironment of hazardous wastes or hazardous constituents has occurred, 
is suspected to have occurred, or may occur, regardless of the frequency 
or duration. 

(14) [(10)] Authorized representative--The person respon-
sible for the overall operation of a facility or an operation unit (i.e., 
part of a facility), e.g., the plant manager, superintendent, or person of 
equivalent responsibility. 

(15) [(11)] Battery--As defined in §335.261 of this title (re-
lating to Universal Waste Rule). 

(16) [(12)] Boiler--An enclosed device using controlled 
flame combustion and having the following characteristics: 
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(A) the unit must have physical provisions for recover-
ing and exporting thermal energy in the form of steam, heated fluids, 
or heated gases; 

(B) the unit's combustion chamber and primary energy 
recovery section(s) must be of integral design. To be of integral design, 
the combustion chamber and the primary energy recovery section(s) 
(such as waterwalls and superheaters) must be physically formed into 
one manufactured or assembled unit. A unit in which the combustion 
chamber and the primary energy recovery section(s) are joined only 
by ducts or connections carrying flue gas is not integrally designed; 
however, secondary energy recovery equipment (such as economizers 
or air preheaters) need not be physically formed into the same unit as 
the combustion chamber and the primary energy recovery section. The 
following units are not precluded from being boilers solely because 
they are not of integral design: 

(i) process heaters (units that transfer energy di-
rectly to a process stream); and 

(ii) fluidized bed combustion units; 

(C) while in operation, the unit must maintain a thermal 
energy recovery efficiency of at least 60%, calculated in terms of the 
recovered energy compared with the thermal value of the fuel; and 

(D) the unit must export and utilize at least 75% of the 
recovered energy, calculated on an annual basis. In this calculation, no 
credit shall be given for recovered heat used internally in the same unit. 
(Examples of internal use are the preheating of fuel or combustion air, 
and the driving of induced or forced draft fans or feedwater pumps); or 

(E) the unit is one which the executive director has de-
termined, on a case-by-case basis, to be a boiler, after considering the 
standards in §335.20 of this title (relating to Variance To Be Classified 
as a Boiler). 

(17) [(13)] Captive facility--A facility that accepts wastes 
from only related (within the same corporation) off-site generators. 

(18) [(14)] Captured facility--A manufacturing or produc-
tion facility that generates an industrial solid waste or hazardous waste 
that is routinely stored, processed, or disposed of on a shared basis in 
an integrated waste management unit owned, operated by, and located 
within a contiguous manufacturing complex. 

(19) [(15)] Captured receiver--A receiver that is located 
within the property boundaries of the generators from which it receives 
waste. 

(20) [(16)] Carbon dioxide stream--Carbon dioxide that 
has been captured from an emission source (e.g., power plant), plus 
incidental associated substances derived from the source materials and 
the capture process, and any substances added to the stream to enable 
or improve the injection process. 

(21) [(17)] Carbon regeneration unit--Any enclosed ther-
mal treatment device used to regenerate spent activated carbon. 

(22) [(18)] Cathode ray tube (CRT)--A vacuum tube, com-
posed primarily of glass, which is the visual or video display compo-
nent of an electronic device. A used, intact CRT means a CRT whose 
vacuum has not been released. A used, broken CRT means its glass 
has been removed from its housing, or casing whose vacuum has been 
released. 

(23) [(19)] Cathode ray tube (CRT) collector--A person 
who receives used, intact CRTs for recycling, repair, resale, or dona-
tion. 

(24) [(20)] Cathode ray tube (CRT) exporter--Any person 
in the United States who initiates a transaction to send used CRTs out-
side the United States or its territories for recycling or reuse, or any 
intermediary in the United States arranging for such export. 

(25) [(21)] Cathode ray tube (CRT) glass manufacturer-
-An operation or part of an operation that uses a furnace to manufacture 
CRT glass. 

(26) [(22)] Cathode ray tube (CRT) processing--Conduct-
ing all of the following activities: 

(A) receiving broken or intact CRTs; 

(B) intentionally breaking intact CRTs or further break-
ing or separating broken CRTs; and 

(C) sorting or otherwise managing glass removed from 
CRT monitors. 

(27) [(23)] Certification--A statement of professional opin-
ion based upon knowledge and belief. 

(28) [(24)] Class 1 wastes--Any industrial solid waste or 
mixture of industrial solid wastes which because of its concentration, 
or physical or chemical characteristics, is toxic, corrosive, flammable, 
a strong sensitizer or irritant, a generator of sudden pressure by de-
composition, heat, or other means, or may pose a substantial present or 
potential danger to human health or the environment when improperly 
processed, stored, transported, or disposed of or otherwise managed, 
as further defined in §335.505 of this title (relating to Class 1 Waste 
Determination). 

(29) [(25)] Class 2 wastes--Any individual solid waste or 
combination of industrial solid waste which cannot be described as haz-
ardous, Class 1, or Class 3 as defined in §335.506 of this title (relating 
to Class 2 Waste Determination). 

(30) [(26)] Class 3 wastes--Inert and essentially insoluble 
industrial solid waste, usually including, but not limited to, materials 
such as rock, brick, glass, dirt, and certain plastics and rubber, etc., 
that are not readily decomposable, as further defined in §335.507 of 
this title (relating to Class 3 Waste Determination). 

(31) [(27)] Closed portion--That portion of a facility which 
an owner or operator has closed in accordance with the approved fa-
cility closure plan and all applicable closure requirements. (See also 
"Active portion" and "Inactive portion.") 

(32) [(28)] Closure--The act of permanently taking a waste 
management unit or facility out of service. 

(33) [(29)] Commercial hazardous waste management 
facility--Any hazardous waste management facility that accepts haz-
ardous waste or polychlorinated biphenyl compounds for a charge, 
except a captured facility or a facility that accepts waste only from 
other facilities owned or effectively controlled by the same person. 

(34) [(30)] Component--Either the tank or ancillary equip-
ment of a tank system. 

(35) [(31)] Confined aquifer--An aquifer bounded above 
and below by impermeable beds or by beds of distinctly lower per-
meability than that of the aquifer itself; an aquifer containing confined 
groundwater. 

[(32) Consignee--The ultimate treatment, storage, or dis-
posal facility in a receiving country to which the hazardous waste will 
be sent.] 
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(36) [(33)] Contained--Hazardous secondary materials 
held in a unit (including a "Land-based unit" as defined in this section) 
that meets the following criteria: 

(A) the unit is in good condition, with no leaks or other 
continuing or intermittent unpermitted releases of the hazardous sec-
ondary materials to the environment, and is designed, as appropriate 
for the hazardous secondary materials, to prevent releases of hazardous 
secondary materials to the environment. Unpermitted releases are re-
leases that are not covered by a permit (such as a permit to discharge to 
water or air) and may include, but are not limited to, releases through 
surface transport by precipitation runoff, releases to soil and ground-
water, wind-blown dust, fugitive air emissions, and catastrophic unit 
failures; 

(B) the unit is properly labeled or otherwise has a sys-
tem (such as a log) to immediately identify the hazardous secondary 
materials in the unit; 

(C) the unit holds hazardous secondary materials that 
are compatible with other hazardous secondary materials placed in the 
unit and is compatible with the materials used to construct the unit and 
addresses any potential risks of fires or explosions; and 

(D) hazardous secondary materials in units that meet 
the requirements of 40 Code of Federal Regulations Parts 264 and 265 
are presumptively contained. 

(37) [(34)] Container--Any portable device in which a ma-
terial is stored, transported, processed, or disposed of, or otherwise han-
dled. 

(38) [(35)] Containment building--A hazardous waste 
management unit that is used to store or treat hazardous waste under 
the provisions of §335.112(a)(21) or §335.152(a)(19) of this title 
(relating to Standards). 

(39) [(36)] Contaminant--Includes, but is not limited to, 
"Solid waste," "Hazardous waste," and "Hazardous waste constituent" 
as defined in this section; "Pollutant" as defined in Texas Water 
Code (TWC), §26.001, and Texas Health and Safety Code (THSC), 
§361.401; "Hazardous substance" as defined in THSC, §361.003; and 
other substances that are subject to the Texas Hazardous Substances 
Spill Prevention and Control Act, TWC, §§26.261 - 26.267. 

(40) [(37)] Contaminated medium/media--A portion or 
portions of the physical environment to include soil, sediment, surface 
water, groundwater or air, that contain contaminants at levels that 
pose a substantial present or future threat to human health and the 
environment. 

(41) [(38)] Contingency plan--A document setting out an 
organized, planned, and coordinated course of action to be followed in 
case of a fire, explosion, or release of hazardous waste or hazardous 
waste constituents which could threaten human health or the environ-
ment. 

(42) [(39)] Control--To apply engineering measures such 
as capping or reversible treatment methods and/or institutional mea-
sures such as deed restrictions to facilities or areas with wastes or con-
taminated media which result in remedies that are protective of human 
health and the environment when combined with appropriate mainte-
nance, monitoring, and any necessary further corrective action. 

(43) [(40)] Corrosion expert--A person who, by reason of 
his knowledge of the physical sciences and the principles of engineer-
ing and mathematics, acquired by a professional education and related 
practical experience, is qualified to engage in the practice of corrosion 
control on buried or submerged metal piping systems and metal tanks. 
Such a person must be certified as being qualified by the National Asso-

ciation of Corrosion Engineers or be a registered professional engineer 
who has certification or licensing that includes education and experi-
ence in corrosion control on buried or submerged metal piping systems 
and metal tanks. 

(44) [(41)] Decontaminate--To apply a treatment 
process(es) to wastes or contaminated media whereby the substantial 
present or future threat to human health and the environment is 
eliminated. 

(45) [(42)] Designated facility--A hazardous waste treat-
ment, storage, or disposal facility which: has received a permit (or in-
terim status) in accordance with the requirements of 40 Code of Federal 
Regulations (CFR) Parts 124 and 270; has received a permit (or interim 
status) from a state authorized in accordance with 40 CFR Part 271; or 
is regulated under 40 CFR §261.6(c)(2) or 40 CFR Part 266, Subpart F 
and has been designated on the manifest by the generator pursuant to 
40 CFR §262.20. For hazardous wastes, if a waste is destined to a fa-
cility in an authorized state which has not yet obtained authorization to 
regulate that particular waste as hazardous, then the designated facility 
must be a facility allowed by the receiving state to accept such waste. 
For Class 1 wastes, a designated facility is any treatment, storage, or 
disposal facility authorized to receive the Class 1 waste that has been 
designated on the manifest by the generator. Designated facility also 
means a generator site designated on the manifest to receive its waste 
as a return shipment from a facility that has rejected the waste in ac-
cordance with §335.12 of this title (relating to Shipping Requirements 
Applicable to Owners or Operators of Treatment, Storage, or Disposal 
Facilities). 

(46) [(43)] Destination facility--Has the definition adopted 
under §335.261 of this title (relating to Universal Waste Rule). 

(47) [(44)] Dike--An embankment or ridge of either natu-
ral or man-made materials used to prevent the movement of liquids, 
sludges, solids, or other materials. 

(48) [(45)] Dioxins and furans (D/F)--Tetra, penta, hexa, 
hepta, and octa-chlorinated dibenzo dioxins and furans. 

(49) [(46)] Discharge or hazardous waste discharge--The 
accidental or intentional spilling, leaking, pumping, pouring, emitting, 
emptying, or dumping of waste into or on any land or water. 

(50) [(47)] Disposal--The discharge, deposit, injection, 
dumping, spilling, leaking, or placing of any solid waste or hazardous 
waste (whether containerized or uncontainerized) into or on any 
land or water so that such solid waste or hazardous waste or any 
constituent thereof may enter the environment or be emitted into the 
air or discharged into any waters, including groundwaters. 

(51) [(48)] Disposal facility--A facility or part of a facility 
at which solid waste is intentionally placed into or on any land or water, 
and at which waste will remain after closure. The term "Disposal facil-
ity" does not include a corrective action management unit into which 
remediation wastes are placed. 

(52) [(49)] Drip pad--An engineered structure consisting of 
a curbed, free-draining base, constructed of non-earthen materials and 
designed to convey preservative kick-back or drippage from treated 
wood, precipitation, and surface water run-on to an associated collec-
tion system at wood preserving plants. 

(53) Electronic import-export reporting compliance 
date--The date that the United States Environmental Protection 
Agency (EPA) announces in the Federal Register, on or after which 
exporters, importers, and receiving facilities are required to submit 
certain export and import related documents to EPA using EPA's waste 
Import Export Tracking System, or its successor system. 

45 TexReg 288 January 10, 2020 Texas Register 



(54) [(50)] Electronic manifest or e-Manifest--The elec-
tronic format of the hazardous waste manifest that is obtained from 
the United States Environmental Protection Agency's (EPA's) national 
e-Manifest system and transmitted electronically to the system, and 
that is the legal equivalent of EPA Forms 8700-22 (Manifest) and 
8700-22A (Continuation Sheet). 

(55) [(51)] Electronic manifest system or e-Manifest sys-
tem--The United States Environmental Protection Agency's national 
information technology system through which the electronic manifest 
may be obtained, completed, transmitted, and distributed to users of 
the electronic manifest and to regulatory agencies. 

(56) [(52)] Elementary neutralization unit--A device 
which: 

(A) is used for neutralizing wastes which are hazardous 
only because they exhibit the corrosivity characteristic defined in 40 
Code of Federal Regulations (CFR) §261.22, or are listed in 40 CFR 
Part 261, Subpart D, only for this reason; or is used for neutralizing the 
pH of nonhazardous [non-hazardous] industrial solid waste; and 

(B) meets the definition of "Tank," "Tank system," 
"Container," or "Transport vehicle," as defined in this section; or 
"Vessel" as defined in 40 CFR §260.10. 

(57) [(53)] Essentially insoluble--Any material, which if 
representatively sampled and placed in static or dynamic contact with 
deionized water at ambient temperature for seven days, will not leach 
any quantity of any constituent of the material into the water in excess 
of current United States Public Health Service or United States Envi-
ronmental Protection Agency limits for drinking water as published in 
the Federal Register. 

(58) [(54)] Equivalent method--Any testing or analytical 
method approved by the administrator under 40 Code of Federal Reg-
ulations §260.20 and §260.21. 

(59) [(55)] Existing portion--That land surface area of an 
existing waste management unit, included in the original Part A permit 
application, on which wastes have been placed prior to the issuance of 
a permit. 

(60) [(56)] Existing tank system or existing component--A 
tank system or component that is used for the storage or processing of 
hazardous waste and that is in operation, or for which installation has 
commenced on or prior to July 14, 1986. Installation will be considered 
to have commenced if the owner or operator has obtained all federal, 
state, and local approvals or permits necessary to begin physical con-
struction of the site or installation of the tank system and if either: 

(A) a continuous on-site physical construction or instal-
lation program has begun; or 

(B) the owner or operator has entered into contractual 
obligations--which cannot be canceled or modified without substantial 
loss--for physical construction of the site or installation of the tank sys-
tem to be completed within a reasonable time. 

(61) [(57)] Explosives or munitions emergency--A situa-
tion involving the suspected or detected presence of unexploded ord-
nance, damaged or deteriorated explosives or munitions, an impro-
vised explosive device, other potentially explosive material or device, 
or other potentially harmful military chemical munitions or device, that 
creates an actual or potential imminent threat to human health, includ-
ing safety, or the environment, including property, as determined by an 
explosives or munitions emergency response specialist. These situa-
tions may require immediate and expeditious action by an explosives or 
munitions emergency response specialist to control, mitigate, or elim-
inate the threat. 

(62) [(58)] Explosives or munitions emergency re-
sponse--All immediate response activities by an explosives and 
munitions emergency response specialist to control, mitigate, or elim-
inate the actual or potential threat encountered during an explosives or 
munitions emergency, subject to the following: 

(A) an explosives or munitions emergency response in-
cludes in-place render-safe procedures, treatment or destruction of the 
explosives or munitions and/or transporting those items to another lo-
cation to be rendered safe, treated, or destroyed; 

(B) any reasonable delay in the completion of an explo-
sives or munitions emergency response caused by a necessary, unfore-
seen, or uncontrollable circumstance will not terminate the explosives 
or munitions emergency; and 

(C) explosives and munitions emergency responses can 
occur on either public or private lands and are not limited to responses 
at hazardous waste facilities. 

(63) [(59)] Explosives or munitions emergency response 
specialist--An individual trained in chemical or conventional munitions 
or explosives handling, transportation, render-safe procedures, or de-
struction techniques, including United States Department of Defense 
(DOD) emergency explosive ordnance disposal, technical escort unit, 
and DOD-certified civilian or contractor personnel; and, other federal, 
state, or local government, or civilian personnel similarly trained in ex-
plosives or munitions emergency responses. 

(64) [(60)] Extrusion--A process using pressure to force 
ground poultry carcasses through a decreasing-diameter barrel or noz-
zle, causing the generation of heat sufficient to kill pathogens, and re-
sulting in an extruded product acceptable as a feed ingredient. 

(65) [(61)] Facility--Includes: 

(A) all contiguous land, and structures, other appurte-
nances, and improvements on the land, used for storing, processing, 
or disposing of municipal hazardous waste or industrial solid waste, or 
for the management of hazardous secondary materials prior to reclama-
tion. A facility may consist of several treatment, storage, or disposal 
operational units (e.g., one or more landfills, surface impoundments, or 
combinations of them); 

(B) for the purpose of implementing corrective action 
under §335.167 of this title (relating to Corrective Action for Solid 
Waste Management Units) or §335.602(a)(5) of this title (relating to 
Standards), all contiguous property under the control of the owner or 
operator seeking a permit for the treatment, storage, and/or disposal of 
hazardous waste. This definition also applies to facilities implementing 
corrective action under Texas Water Code, §7.031 (Corrective Action 
Relating to Hazardous Waste); 

(C) regardless of subparagraph (B) of this paragraph, a 
"Remediation waste management site," as defined in 40 Code of Fed-
eral Regulations §260.10, is not a facility that is subject to §335.167 of 
this title, but is subject to corrective action requirements if the site is 
located within such a facility. 

(66) [(62)] Final closure--The closure of all hazardous 
waste management units at the facility in accordance with all ap-
plicable closure requirements so that hazardous waste management 
activities under Subchapter E of this chapter (relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities) and Subchapter F of this chapter 
(relating to Permitting Standards for Owners and Operators of Haz-
ardous Waste Treatment, Storage, or Disposal Facilities) are no longer 
conducted at the facility unless subject to the provisions in §335.69 of 
this title (relating to Accumulation Time). 
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(67) [(63)] Food-chain crops--Tobacco, crops grown for 
human consumption, and crops grown for feed for animals whose 
products are consumed by humans. 

(68) [(64)] Freeboard--The vertical distance between the 
top of a tank or surface impoundment dike, and the surface of the waste 
contained therein. 

(69) [(65)] Free liquids--Liquids which readily separate 
from the solid portion of a waste under ambient temperature and 
pressure. 

(70) Gasification--A process through which recoverable 
feedstocks are heated and converted into a fuel-gas mixture in an 
oxygen-deficient atmosphere and the mixture is converted into a valu-
able raw, intermediate, or final product, including a plastic, monomer, 
chemical, wax, lubricant, or chemical feedstock or crude oil, diesel, 
gasoline, diesel and gasoline blendstock, home heating oil, ethanol, or 
another fuel. 

(71) Gasification facility--A facility that receives, sep-
arates, stores, and converts post-use polymers and recoverable 
feedstocks using gasification. 

[(66) Gasification--For the purpose of complying with 40 
Code of Federal Regulations §261.4(a)(12)(i), gasification is a process, 
conducted in an enclosed device or system, designed and operated 
to process petroleum feedstock, including oil-bearing hazardous sec-
ondary materials through a series of highly controlled steps utilizing 
thermal decomposition, limited oxidation, and gas cleaning to yield a 
synthesis gas composed primarily of hydrogen and carbon monoxide 
gas.] 

(72) [(67)] Generator--Any person, by site, who produces 
municipal hazardous waste or industrial solid waste; any person who 
possesses municipal hazardous waste or industrial solid waste to be 
shipped to any other person; or any person whose act first causes the 
solid waste to become subject to regulation under this chapter. For the 
purposes of this regulation, a person who generates or possesses Class 
3 wastes only shall not be considered a generator. 

(73) [(68)] Groundwater--Water below the land surface in 
a zone of saturation. 

(74) [(69)] Hazardous industrial waste--Any industrial 
solid waste or combination of industrial solid wastes identified or 
listed as a hazardous waste by the administrator of the United States 
Environmental Protection Agency in accordance with the Resource 
Conservation and Recovery Act of 1976, §3001 (42 United States 
Code, §6921). The administrator has identified the characteristics of 
hazardous wastes and listed certain wastes as hazardous in 40 Code 
of Federal Regulations Part 261. The executive director will maintain 
in the offices of the commission a current list of hazardous wastes, 
a current set of characteristics of hazardous waste, and applicable 
appendices, as promulgated by the administrator. 

(75) [(70)] Hazardous secondary material--A secondary 
material (e.g., spent material, by-product, or sludge) that, when 
discarded, would be identified as "Hazardous waste" as defined in this 
section. 

(76) [(71)] Hazardous secondary material generator--Any 
person whose act or process produces hazardous secondary materials 
at the generating facility. For purposes of this paragraph, "generat-
ing facility" means all contiguous property owned, leased, or otherwise 
controlled by the hazardous secondary material generator. For the pur-
poses of 40 Code of Federal Regulations §261.4(a)(23), a facility that 
collects hazardous secondary materials from other persons is not the 
hazardous secondary material generator. 

(77) [(72)] Hazardous substance--Any substance desig-
nated as a hazardous substance under 40 Code of Federal Regulations 
Part 302. 

(78) [(73)] Hazardous waste--Any solid waste identified or 
listed as a hazardous waste by the administrator of the United States 
Environmental Protection Agency in accordance with the federal Solid 
Waste Disposal Act, as amended by the Resource Conservation and 
Recovery Act, 42 United States Code, §§6901 et seq. 

(79) [(74)] Hazardous waste constituent--A constituent 
that caused the administrator to list the hazardous waste in 40 Code of 
Federal Regulations (CFR) Part 261, Subpart D or a constituent listed 
in Table 1 of 40 CFR §261.24. 

(80) [(75)] Hazardous waste management facility--All 
contiguous land, including structures, appurtenances, and other im-
provements on the land, used for processing, storing, or disposing of 
hazardous waste. The term includes a publicly- or privately-owned 
hazardous waste management facility consisting of processing, 
storage, or disposal operational hazardous waste management units 
such as one or more landfills, surface impoundments, waste piles, 
incinerators, boilers, and industrial furnaces, including cement kilns, 
injection wells, salt dome waste containment caverns, land treatment 
facilities, or a combination of units. 

(81) [(76)] Hazardous waste management unit--A landfill, 
surface impoundment, waste pile, industrial furnace, incinerator, ce-
ment kiln, injection well, container, drum, salt dome waste containment 
cavern, or land treatment unit, or any other structure, vessel, appurte-
nance, or other improvement on land used to manage hazardous waste. 

(82) [(77)] In operation--Refers to a facility which is pro-
cessing, storing, or disposing of solid waste or hazardous waste. 

(83) [(78)] Inactive portion--That portion of a facility 
which is not operated after November 19, 1980. (See also "Active 
portion" and "Closed portion.") 

(84) [(79)] Incinerator--

(A) Any enclosed device that: 

(i) [(A)] uses controlled flame combustion and nei-
ther meets the criteria for classification as a boiler, sludge dryer, or 
carbon regeneration unit, nor is listed as an industrial furnace; or 

(ii) [(B)] meets the definition of "Infrared incinera-
tor" or "Plasma arc incinerator." 

(B) Does not include a "Gasification facility" or "Py-
rolysis facility," managing "Recoverable feedstock," as defined in this 
section. 

(85) [(80)] Incompatible waste--A hazardous waste which 
is unsuitable for: 

(A) placement in a particular device or facility because 
it may cause corrosion or decay of containment materials (e.g., con-
tainer inner liners or tank walls); or 

(B) commingling with another waste or material under 
uncontrolled conditions because the commingling might produce heat 
or pressure, fire or explosion, violent reaction, toxic dusts, mists, 
fumes, or gases, or flammable fumes or gases. 

(86) [(81)] Individual generation site--The contiguous site 
at or on which one or more solid waste or hazardous wastes are gen-
erated. An individual generation site, such as a large manufacturing 
plant, may have one or more sources of solid waste or hazardous waste, 
but is considered a single or individual generation site if the site or prop-
erty is contiguous. 
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(87) [(82)] Industrial furnace--Includes any of the follow-
ing enclosed devices that use thermal treatment to accomplish recovery 
of materials or energy: 

(A) cement kilns; 

(B) lime kilns; 

(C) aggregate kilns; 

(D) phosphate kilns; 

(E) coke ovens; 

(F) blast furnaces; 

(G) smelting, melting, and refining furnaces (including 
pyrometallurgical devices such as cupolas, reverberator furnaces, sin-
tering machines, roasters, and foundry furnaces); 

(H) titanium dioxide chloride process oxidation reac-
tors; 

(I) methane reforming furnaces; 

(J) pulping liquor recovery furnaces; 

(K) combustion devices used in the recovery of sulfur 
values from spent sulfuric acid; 

(L) halogen acid furnaces for the production of acid 
from halogenated hazardous waste generated by chemical produc-
tion facilities where the furnace is located on the site of a chemical 
production facility, the acid product has a halogen acid content of at 
least 3.0%, the acid product is used in a manufacturing process, and, 
except for "Hazardous waste" burned as fuel, hazardous waste fed to 
the furnace has a minimum halogen content of 20% as generated; and 

(M) other devices the commission may list, after the op-
portunity for notice and comment is afforded to the public. 

(88) [(83)] Industrial solid waste--Solid waste resulting 
from or incidental to any process of industry or manufacturing, or 
mining or agricultural operation, which may include "Hazardous 
waste" as defined in this section. 

(89) [(84)] Infrared incinerator--Any enclosed device that 
uses electric powered resistance heaters as a source of radiant heat fol-
lowed by an afterburner using controlled flame combustion and which 
is not listed as an industrial furnace. 

(90) [(85)] Inground tank--A device meeting the definition 
of "Tank" in this section whereby a portion of the tank wall is situated 
to any degree within the ground, thereby preventing visual inspection 
of that external surface area of the tank that is in the ground. 

(91) [(86)] Injection well--A well into which fluids are in-
jected. (See also "Underground injection.") 

(92) [(87)] Inner liner--A continuous layer of material 
placed inside a tank or container which protects the construction 
materials of the tank or container from the contained waste or reagents 
used to treat the waste. 

(93) [(88)] Installation inspector--A person who, by reason 
of his knowledge of the physical sciences and the principles of engi-
neering, acquired by a professional education and related practical ex-
perience, is qualified to supervise the installation of tank systems. 

(94) [(89)] Intermediate facility--Any facility that stores 
hazardous secondary materials for more than ten days, other than a 
hazardous secondary material generator or reclaimer of such material. 

(95) [(90)] International shipment--The transportation of 
hazardous waste into or out of the jurisdiction of the United States. 

(96) [(91)] Lamp--Has the definition adopted under 
§335.261 of this title (relating to Universal Waste Rule). 

(97) [(92)] Land-based unit--When used to describe recy-
cling of hazardous secondary materials, an area where hazardous sec-
ondary materials are placed in or on the land before recycling. This 
definition does not include land-based production units. 

(98) [(93)] Land treatment facility--A facility or part of a 
facility at which solid waste or hazardous waste is applied onto or incor-
porated into the soil surface and that is not a corrective action manage-
ment unit; such facilities are disposal facilities if the waste will remain 
after closure. 

(99) [(94)] Landfill--A disposal facility or part of a facility 
where solid waste or hazardous waste is placed in or on land and which 
is not a pile, a land treatment facility, a surface impoundment, an injec-
tion well, a salt dome formation, a salt bed formation, an underground 
mine, a cave, or a corrective action management unit. 

(100) [(95)] Landfill cell--A discrete volume of a solid 
waste or hazardous waste landfill which uses a liner to provide isola-
tion of wastes from adjacent cells or wastes. Examples of landfill cells 
are trenches and pits. 

(101) [(96)] Leachate--Any liquid, including any sus-
pended components in the liquid, that has percolated through or 
drained from solid waste or hazardous waste. 

(102) [(97)] Leak-detection system--A system capable of 
detecting the failure of either the primary or secondary containment 
structure or the presence of a release of solid waste or hazardous waste 
or accumulated liquid in the secondary containment structure. Such a 
system must employ operational controls (e.g., daily visual inspections 
for releases into the secondary containment system of aboveground 
tanks) or consist of an interstitial monitoring device designed to detect 
continuously and automatically the failure of the primary or secondary 
containment structure or the presence of a release of solid waste or haz-
ardous waste into the secondary containment structure. 

(103) [(98)] Licensed professional geoscientist--A geosci-
entist who maintains a current license through the Texas Board of Pro-
fessional Geoscientists in accordance with its requirements for profes-
sional practice. 

(104) [(99)] Liner--A continuous layer of natural or man-
made materials, beneath or on the sides of a surface impoundment, 
landfill, or landfill cell, which restricts the downward or lateral escape 
of solid waste or hazardous waste, hazardous waste constituents, or 
leachate. 

(105) [(100)] Management or hazardous waste manage-
ment--The systematic control of the collection, source separation, 
storage, transportation, processing, treatment, recovery, and disposal 
of solid waste or hazardous waste. 

(106) [(101)] Manifest--The waste shipping document, 
United States Environmental Protection Agency (EPA) Form 8700-22 
(including, if necessary, EPA Form 8700-22A), or the electronic man-
ifest, originated and signed by the generator or offeror in accordance 
with the instructions in §335.10 of this title (relating to Shipping and 
Reporting Procedures Applicable to Generators of Hazardous Waste 
or Class 1 Waste [and Primary Exporters of Hazardous Waste]) and 
the applicable requirements of 40 Code of Federal Regulations Parts 
262 - 265. 

(107) [(102)] Manifest tracking number--The alphanu-
meric identification number (i.e., a unique three-letter suffix preceded 
by nine numerical digits), which is pre-printed in Item 4 of the manifest 
by a registered source. 
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(108) [(103)] Military munitions--All ammunition prod-
ucts and components produced or used by or for the Department of 
Defense (DOD) or the United States Armed Services for national 
defense and security, including military munitions under the control of 
the DOD, the United States Coast Guard, the United States Department 
of Energy (DOE), and National Guard personnel. The term "military 
munitions": 

(A) includes confined gaseous, liquid, and solid pro-
pellants, explosives, pyrotechnics, chemical and riot control agents, 
smokes, and incendiaries used by DOD components, including bulk 
explosives and chemical warfare agents, chemical munitions, rock-
ets, guided and ballistic missiles, bombs, warheads, mortar rounds, 
artillery ammunition, small arms ammunition, grenades, mines, tor-
pedoes, depth charges, cluster munitions and dispensers, demolition 
charges, and devices and components thereof; and 

(B) includes non-nuclear components of nuclear de-
vices, managed under DOE's nuclear weapons program after all 
required sanitization operations under the Atomic Energy Act of 1954, 
as amended, have been completed; but 

(C) does not include wholly inert items, improvised ex-
plosive devices, and nuclear weapons, nuclear devices, and nuclear 
components thereof. 

(109) [(104)] Miscellaneous unit--A hazardous waste man-
agement unit where hazardous waste is stored, processed, or disposed 
of and that is not a container, tank, surface impoundment, pile, land 
treatment unit, landfill, incinerator, boiler, industrial furnace, under-
ground injection well with appropriate technical standards under Chap-
ter 331 of this title (relating to Underground Injection Control), cor-
rective action management unit, containment building, staging pile, or 
unit eligible for a research, development, and demonstration permit or 
under Chapter 305, Subchapter K of this title (relating to Research, De-
velopment, and Demonstration Permits). 

(110) [(105)] Movement--That solid waste or hazardous 
waste transported to a facility in an individual vehicle. 

(111) [(106)] Municipal hazardous waste--A municipal 
solid waste or mixture of municipal solid wastes which has been 
identified or listed as a hazardous waste by the administrator of the 
United States Environmental Protection Agency. 

(112) [(107)] Municipal solid waste--Solid waste resulting 
from or incidental to municipal, community, commercial, institutional, 
and recreational activities; including garbage, rubbish, ashes, street 
cleanings, dead animals, abandoned automobiles, and all other solid 
waste other than industrial waste. 

(113) [(108)] New tank system or new tank component--A 
tank system or component that will be used for the storage or pro-
cessing of hazardous waste and for which installation has commenced 
after July 14, 1986; except, however, for purposes of 40 Code of 
Federal Regulations (CFR) §264.193(g)(2) (incorporated by reference 
at §335.152(a)(8) of this title (relating to Standards)) and 40 CFR 
§265.193(g)(2) (incorporated by reference at §335.112(a)(9) of this 
title (relating to Standards)), a new tank system is one for which 
construction commences after July 14, 1986. (See also "Existing tank 
system.") 

(114) [(109)] No free liquids--As used in 40 Code of 
Federal Regulations §261.4(a)(26) and (b)(18), means that sol-
vent-contaminated wipes may not contain free liquids as determined 
by Method 9095B (Paint Filter Liquids Test), included in "Test Meth-
ods for Evaluating Solid Waste, Physical/Chemical Methods" (EPA 
Publication SW-846), which is incorporated by reference, and that 
there is no free liquid in the container holding the wipes. 

(115) [(110)] Off-site--Property which cannot be character-
ized as on-site. 

(116) [(111)] Onground tank--A device meeting the defini-
tion of "Tank" in this section and that is situated in such a way that the 
bottom of the tank is on the same level as the adjacent surrounding sur-
face so that the external tank bottom cannot be visually inspected. 

(117) [(112)] On-Site--The same or geographically 
contiguous property which may be divided by public or private 
rights-of-way, provided the entrance and exit between the properties is 
at a cross-roads intersection, and access is by crossing, as opposed to 
going along, the right-of-way. Noncontiguous properties owned by the 
same person but connected by a right-of-way which he controls and 
to which the public does not have access, is also considered on-site 
property. 

(118) [(113)] Open burning--The combustion of any mate-
rial without the following characteristics: 

(A) control of combustion air to maintain adequate tem-
perature for efficient combustion; 

(B) containment of the combustion-reaction in an en-
closed device to provide sufficient residence time and mixing for com-
plete combustion; and 

(C) control of emission of the gaseous combustion 
products. (See also "Incinerator" and "Thermal processing.") 

(119) [(114)] Operator--The person responsible for the 
overall operation of a facility. 

(120) [(115)] Owner--The person who owns a facility or 
part of a facility. 

(121) [(116)] Partial closure--The closure of a hazardous 
waste management unit in accordance with the applicable closure re-
quirements of Subchapters E and F of this chapter (relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities; and Permitting Standards for Owners 
and Operators of Hazardous Waste Treatment, Storage, or Disposal 
Facilities) at a facility that contains other active hazardous waste man-
agement units. For example, partial closure may include the closure 
of a tank (including its associated piping and underlying containment 
systems), landfill cell, surface impoundment, waste pile, or other haz-
ardous waste management unit, while other units of the same facility 
continue to operate. 

(122) [(117)] PCBs or polychlorinated biphenyl com-
pounds--Compounds subject to 40 Code of Federal Regulations Part 
761. 

(123) [(118)] Permit--A written permit issued by the com-
mission which, by its conditions, may authorize the permittee to con-
struct, install, modify, or operate a specified municipal hazardous waste 
or industrial solid waste treatment, storage, or disposal facility in ac-
cordance with specified limitations. 

(124) [(119)] Personnel or facility personnel--All persons 
who work at, or oversee the operations of, a solid waste or hazardous 
waste facility, and whose actions or failure to act may result in non-
compliance with the requirements of this chapter. 

(125) [(120)] Pesticide--Has the definition adopted under 
§335.261 of this title (relating to Universal Waste Rule). 

(126) [(121)] Petroleum substance--A crude oil or any re-
fined or unrefined fraction or derivative of crude oil which is a liquid 
at standard conditions of temperature and pressure. 
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(A) Except as provided in subparagraph (C) of this 
paragraph for the purposes of this chapter, a "Petroleum substance" 
shall be limited to a substance in or a combination or mixture of 
substances within the following list (except for any listed substance 
regulated as a hazardous waste under the federal Solid Waste Disposal 
Act, Subtitle C (42 United States Code (USC), §§6921, et seq.)) and 
which is liquid at standard conditions of temperature (20 degrees 
Centigrade) and pressure (1 atmosphere): 

(i) basic petroleum substances--i.e., crude oils, 
crude oil fractions, petroleum feedstocks, and petroleum fractions; 

(ii) motor fuels--a petroleum substance which is typ-
ically used for the operation of internal combustion engines and/or mo-
tors (which includes, but is not limited to, stationary engines and en-
gines used in transportation vehicles and marine vessels); 

(iii) aviation gasolines--i.e., Grade 80, Grade 100, 
and Grade 100-LL; 

(iv) aviation jet fuels--i.e., Jet A, Jet A-1, Jet B, JP-4, 
JP-5, and JP-8; 

(v) distillate fuel oils--i.e., Number 1-D, Number 1, 
Number 2-D, and Number 2; 

(vi) residual fuel oils--i.e., Number 4-D, Number 
4-light, Number 4, Number 5-light, Number 5-heavy, and Number 6; 

(vii) gas-turbine fuel oils--i.e., Grade O-GT, Grade 
1-GT, Grade 2-GT, Grade 3-GT, and Grade 4-GT; 

(viii) illuminating oils--i.e., kerosene, mineral seal 
oil, long-time burning oils, 300 oil, and mineral colza oil; 

(ix) lubricants--i.e., automotive and industrial lubri-
cants; 

laying oils; 
(x) building materials--i.e., liquid asphalt and dust-

(xi) insulating and waterproofing materials--i.e., 
transformer oils and cable oils; and 

(xii) used oils--See definition for "Used oil" in this 
section. 

(B) For the purposes of this chapter, a "Petroleum sub-
stance" shall include solvents or a combination or mixture of solvents 
(except for any listed substance regulated as a hazardous waste under 
the federal Solid Waste Disposal Act, Subtitle C (42 USC, §§6921, et 
seq.)) and which is liquid at standard conditions of temperature (20 de-
grees Centigrade) and pressure (1 atmosphere) i.e., Stoddard solvent, 
petroleum spirits, mineral spirits, petroleum ether, varnish makers' and 
painters' naphthas, petroleum extender oils, and commercial hexane. 

(C) The following materials are not considered petro-
leum substances: 

(i) polymerized materials, i.e., plastics, synthetic 
rubber, polystyrene, high and low density polyethylene; 

(ii) animal, microbial, and vegetable fats; 

(iii) food grade oils; 

(iv) hardened asphalt and solid asphaltic materials--
i.e., roofing shingles, roofing felt, hot mix (and cold mix); and 

(v) cosmetics. 

(127) [(122)] Pile--Any noncontainerized accumulation of 
solid, nonflowing solid waste or hazardous waste that is used for pro-

cessing or storage, and that is not a corrective action management unit 
or a containment building. 

(128) [(123)] Plasma arc incinerator--Any enclosed device 
using a high intensity electrical discharge or arc as a source of heat fol-
lowed by an afterburner using controlled flame combustion and which 
is not listed as an industrial furnace. 

(129) [(124)] Post-closure order--An order issued by the 
commission for post-closure care of interim status units, a corrective 
action management unit unless authorized by permit, or alternative cor-
rective action requirements for contamination commingled from Re-
source Conservation and Recovery Act and solid waste management 
units. 

(130) Post-use polymers--Plastic polymers that derive 
from industrial sources or activities that would be classified as a 
nonhazardous industrial solid waste if not converted into a valuable 
raw, intermediate, or final product. Post-use polymers include used 
polymers that contain incidental contaminants or impurities such as 
paper labels or metal rings but do not include used polymers mixed 
with solid waste, medical waste, hazardous waste, electronic waste, 
tires, or construction or demolition debris. 

(131) [(125)] Poultry--Chickens or ducks being raised or 
kept on any premises in the state for profit. 

(132) [(126)] Poultry carcass--The carcass, or part of a car-
cass, of poultry that died as a result of a cause other than intentional 
slaughter for use for human consumption. 

(133) [(127)] Poultry facility--A facility that: 

(A) is used to raise, grow, feed, or otherwise produce 
poultry for commercial purposes; or 

(B) is a commercial poultry hatchery that is used to pro-
duce chicks or ducklings. 

[(128) Primary exporter--Any person who is required to 
originate the manifest for a shipment of hazardous waste in accordance 
with the regulations contained in 40 Code of Federal Regulations Part 
262, Subpart B, which are in effect as of November 8, 1986, or equiv-
alent state provision, which specifies a treatment, storage, or disposal 
facility in a receiving country as the facility to which the hazardous 
waste will be sent and any intermediary arranging for the export.] 

(134) [(129)] Processing--The extraction of materials, 
transfer, volume reduction, conversion to energy, or other separation 
and preparation of solid waste for reuse or disposal, including the 
treatment or neutralization of solid waste or hazardous waste, designed 
to change the physical, chemical, or biological character or compo-
sition of any solid waste or hazardous waste so as to neutralize such 
waste, or so as to recover energy or material from the waste or so as to 
render such waste nonhazardous, or less hazardous; safer to transport, 
store or dispose of; or amenable for recovery, amenable for storage, or 
reduced in volume. The transfer of solid waste for reuse or disposal as 
used in this definition does not include the actions of a transporter in 
conveying or transporting solid waste by truck, ship, pipeline, or other 
means. Unless the executive director determines that regulation of 
such activity is necessary to protect human health or the environment, 
the definition of "Processing" does not include activities relating to 
those materials exempted by the administrator of the United States 
Environmental Protection Agency in accordance with the federal Solid 
Waste Disposal Act, as amended by the Resource Conservation and 
Recovery Act, 42 United States Code, §§6901 et seq., as amended. 

(135) [(130)] Publicly-owned treatment works (POTW)--
Any device or system used in the treatment (including recycling and 
reclamation) of municipal sewage or industrial wastes of a liquid na-
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ture which is owned by a state or municipality (as defined by the Clean 
Water Act, §502(4)). The definition includes sewers, pipes, or other 
conveyances only if they convey wastewater to a POTW providing 
treatment. 

(136) Pyrolysis--A manufacturing process through which 
post-use polymers are heated in an oxygen-deficient atmosphere un-
til melted and thermally decomposed and then cooled, condensed, and 
converted into a valuable raw, intermediate, or final product, including 
a plastic, monomer, chemical, wax, lubricant, or chemical feedstock or 
crude oil, diesel, gasoline, diesel and gasoline blendstock, home heat-
ing oil, ethanol, or another fuel. 

(137) Pyrolysis facility--A manufacturing facility that re-
ceives, separates, stores, and converts post-use polymers using pyrol-
ysis. 

(138) [(131)] Qualified groundwater scientist--A scientist 
or engineer who has received a baccalaureate or post-graduate degree in 
the natural sciences or engineering, and has sufficient training and ex-
perience in groundwater hydrology and related fields as may be demon-
strated by state registration, professional certifications, or completion 
of accredited university courses that enable that individual to make 
sound professional judgments regarding groundwater monitoring and 
contaminant fate and transport. 

(139) Recognized trader--A person domiciled in the United 
States, by site of business, who acts to arrange and facilitate trans-
boundary movements of wastes destined for recovery or disposal op-
erations, either by purchasing from and subsequently selling to United 
States and foreign facilities, or by acting under arrangements with a 
United States waste facility to arrange for the export or import of the 
wastes. 

(140) Recoverable feedstock--One or more of the follow-
ing materials, derived from nonhazardous industrial solid waste, other 
than coal refuse, that has been processed so that it may be used as feed-
stock in a "Gasification facility" or "Pyrolysis facility" as defined in 
this section: 

(A) post-use polymers; and 

(B) material, including municipal solid waste contain-
ing post-use polymers and other post-industrial waste containing post-
use polymers, that has been processed into a fuel or feedstock for which 
the commission or the United States Environmental Protection Agency 
has made a non-waste determination under 40 Code of Federal Regu-
lations §241.3(c), as amended through February 8, 2016 (81 FR 6742). 

[(132) Receiving country--A foreign country to which a 
hazardous waste is sent for the purpose of treatment, storage, or dis-
posal (except short-term storage incidental to transportation).] 

(141) [(133)] Regional administrator--The regional admin-
istrator for the United States Environmental Protection Agency region 
in which the facility is located, or his designee. 

(142) [(134)] Remanufacturing--Processing a higher-value 
hazardous secondary material in order to manufacture a product that 
serves a similar functional purpose as the original commercial-grade 
material. For the purpose of this definition, a hazardous secondary 
material is considered higher-value if it was generated from the use 
of a commercial-grade material in a manufacturing process and can be 
remanufactured into a similar commercial-grade material. 

(143) [(135)] Remediation--The act of eliminating or re-
ducing the concentration of contaminants in contaminated media. 

(144) [(136)] Remediation waste--All solid and hazardous 
wastes, and all media (including groundwater, surface water, soils, and 

sediments) and debris, which contain listed hazardous wastes or which 
themselves exhibit a hazardous waste characteristic, that are managed 
for the purpose of implementing corrective action requirements under 
§335.167 of this title (relating to Corrective Action for Solid Waste 
Management Units) and Texas Water Code, §7.031 (Corrective Action 
Relating to Hazardous Waste). For a given facility, remediation wastes 
may originate only from within the facility boundary, but may include 
waste managed in implementing corrective action for releases beyond 
the facility boundary under §335.166(5) of this title (relating to Cor-
rective Action Program) or §335.167(c) of this title. 

(145) [(137)] Remove--To take waste, contaminated de-
sign or operating system components, or contaminated media away 
from a waste management unit, facility, or area to another location for 
treatment, storage, or disposal. 

(146) [(138)] Replacement unit--A landfill, surface im-
poundment, or waste pile unit: 

moved; and 
(A) from which all or substantially all the waste is re-

(B) that is subsequently reused to treat, store, or dispose 
of hazardous waste. "Replacement unit" does not apply to a unit from 
which waste is removed during closure, if the subsequent reuse solely 
involves the disposal of waste from that unit and other closing units or 
corrective action areas at the facility, in accordance with an approved 
closure plan or United States Environmental Protection Agency or state 
approved corrective action. 

(147) [(139)] Representative sample--A sample of a uni-
verse or whole (e.g., waste pile, lagoon, groundwater) which can be 
expected to exhibit the average properties of the universe or whole. 

(148) [(140)] Run-off--Any rainwater, leachate, or other 
liquid that drains over land from any part of a facility. 

(149) [(141)] Run-on--Any rainwater, leachate, or other 
liquid that drains over land onto any part of a facility. 

(150) [(142)] Saturated zone or zone of saturation--That 
part of the earth's crust in which all voids are filled with water. 

(151) [(143)] Shipment--Any action involving the con-
veyance of municipal hazardous waste or industrial solid waste by any 
means off-site. 

(152) [(144)] Sludge dryer--Any enclosed thermal treat-
ment device that is used to dehydrate sludge and that has a maximum 
total thermal input, excluding the heating valve of the sludge itself, of 
2,500 British thermal units per pound of sludge treated on a wet-weight 
basis. 

(153) [(145)] Small quantity generator--A generator who 
generates less than 1,000 kilograms of hazardous waste in a calendar 
month. 

(154) [(146)] Solid waste--

(A) Any garbage, refuse, sludge from a waste treatment 
plant, water supply treatment plant or air pollution control facility, and 
other discarded material, including solid, liquid, semisolid, or con-
tained gaseous material resulting from industrial, municipal, commer-
cial, mining, and agricultural operations, and from community and in-
stitutional activities, but does not include: 

(i) solid or dissolved material in domestic sewage, 
or solid or dissolved material in irrigation return flows, or industrial 
discharges subject to regulation by permit issued in accordance with 
Texas Water Code, Chapter 26 (an exclusion applicable only to the ac-
tual point source discharge that does not exclude industrial wastewaters 
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while they are being collected, stored, or processed before discharge, 
nor does it exclude sludges that are generated by industrial wastewater 
treatment); 

(ii) uncontaminated soil, dirt, rock, sand, and other 
natural or man-made inert solid materials used to fill land if the object 
of the fill is to make the land suitable for the construction of surface 
improvements. The material serving as fill may also serve as a surface 
improvement such as a structure foundation, a road, soil erosion con-
trol, and flood protection. Man-made materials exempted under this 
provision shall only be deposited at sites where the construction is in 
progress or imminent such that rights to the land are secured and engi-
neering, architectural, or other necessary planning have been initiated. 
Waste disposal shall be considered to have occurred on any land which 
has been filled with man-made inert materials under this provision if 
the land is sold, leased, or otherwise conveyed prior to the completion 
of construction of the surface improvement. Under such conditions, 
deed recordation shall be required. The deed recordation shall include 
the information required under §335.5(a) of this title (relating to Deed 
Recordation of Waste Disposal), prior to sale or other conveyance of 
the property; 

(iii) waste materials which result from "Activities 
associated with the exploration, development, or production of oil or 
gas or geothermal resources," as those activities are defined in this sec-
tion, and any other substance or material regulated by the Railroad 
Commission of Texas in accordance with the Texas Natural Resources 
Code, §91.101, unless such waste, substance, or material results from 
activities associated with gasoline plants, natural gas, or natural gas 
liquids processing plants, pressure maintenance plants, or repressur-
izing plants and is a hazardous waste as defined by the administrator 
of the United States Environmental Protection Agency (EPA) in ac-
cordance with the federal Solid Waste Disposal Act, 42 United States 
Code, §§6901 et seq., as amended; [or] 

(iv) a material excluded by 40 Code of Federal Reg-
ulations (CFR) §261.40 [§§261.4(a)(1) - (24), (26), and (27), 261.39, 
and 261.40], as amended through January 13, 2015 (80 FR 1694), 
§261.4(a)(1) - (15), (17) - (24), (26), and (27), as amended through 
April 8, 2015 (80 FR 18777), or §261.39, as amended through Novem-
ber 28, 2016 (81 FR 85696), subject to the changes in this clause, 
by variance, or by non-waste determination granted under §335.18 of 
this title (relating to Non-Waste Determinations and Variances from 
Classification as a Solid Waste), §335.19 of this title (relating to Stan-
dards and Criteria for Variances from Classification as a Solid Waste), 
§335.21 of this title (relating to Procedures for Variances from Classifi-
cation as a Solid Waste or To Be Classified as a Boiler or for Non-Waste 
Determinations), and §335.32 of this title (relating to Standards and 
Criteria for Non-Waste Determinations). For the purposes of the ex-
clusions under 40 CFR §261.39 [(as amended through June 26, 2014 
(79 FR 36220))] and §261.40, 40 CFR §261.41 is adopted by reference 
as amended through July 28, 2006 (71 FR 42928); or [. For the pur-
poses of the exclusion under 40 CFR §261.4(a)(16), 40 CFR §261.38 is 
adopted by reference as amended through July 10, 2000 (65 FR 42292), 
and is revised as follows, with "subparagraph (A)(iv) under the defini-
tion of 'Solid waste' in 30 TAC §335.1" meaning "subparagraph (A)(iv) 
under the definition of 'Solid waste' in §335.1 of this title (relating to 
Definitions)":] 

[(I) in the certification statement under 40 CFR 
§261.38(c)(1)(i)(C)(4), the reference to "40 CFR §261.38" is changed 
to "40 CFR §261.38, as revised under subparagraph (A)(iv) under the 
definition of 'Solid waste' in 30 TAC §335.1," and the reference to "40 
CFR §261.28(c)(10)" is changed to "40 CFR §261.38(c)(10)";] 

[(II) in 40 CFR §261.38(c)(2), the references to 
"§260.10 of this chapter" are changed to "§335.1 of this title (relating 

to Definitions)," and the reference to "parts 264 or 265 of this chapter" 
is changed to "Chapter 335, Subchapter E of this title (relating to In-
terim Standards for Owners and Operators of Hazardous Waste Treat-
ment, Storage, or Disposal Facilities) or Chapter 335, Subchapter F of 
this title (relating to Permitting Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, or Disposal Facilities)";] 

[(III) in 40 CFR §261.38(c)(3) - (5), the refer-
ences to "parts 264 and 265, or §262.34 of this chapter" are changed to 
"Chapter 335, Subchapter E of this title (relating to Interim Standards 
for Owners and Operators of Hazardous Waste Treatment, Storage, or 
Disposal Facilities) and Chapter 335, Subchapter F of this title (relat-
ing to Permitting Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage, or Disposal Facilities), or §335.69 of this 
title (relating to Accumulation Time)";] 

[(IV) in 40 CFR §261.38(c)(5), the reference to 
"§261.6(c) of this chapter" is changed to "§335.24(e) and (f) of this title 
(relating to Requirements for Recyclable Materials and Nonhazardous 
Recyclable Materials)";] 

[(V) in 40 CFR §261.38(c)(7), the references 
to "appropriate regulatory authority" and "regulatory authority" are 
changed to "executive director";] 

[(VI) in 40 CFR §261.38(c)(8), the reference to 
"§262.11 of this chapter" is changed to "§335.62 of this title (relating 
to Hazardous Waste Determination and Waste Classification)";] 

[(VII) in 40 CFR §261.38(c)(9), the reference to 
"§261.2(c)(4) of this chapter" is changed to "§335.1(146)(D)(iv) of this 
title (relating to Definitions)"; and] 

[(VIII) in 40 CFR §261.38(c)(10), the reference 
to "implementing authority" is changed to "executive director."] 

(v) recoverable feedstocks that are processed 
through pyrolysis or gasification at a pyrolysis facility or gasification 
facility, where the primary function of the facility is to convert recover-
able feedstocks into materials that have a resale value greater than the 
cost of processing the recoverable feedstock for subsequent beneficial 
use and where solid waste generated from converting recoverable 
feedstock is disposed of at an authorized solid waste management 
facility. 

(B) A discarded material is any material which is: 

this paragraph; 
(i) abandoned, as explained in subparagraph (C) of 

this paragraph; 
(ii) recycled, as explained in subparagraph (D) of 

(iii) considered inherently waste-like, as explained 
in subparagraph (E) of this paragraph; or 

(iv) a military munition identified as a solid waste in 
40 CFR §266.202. 

(C) Materials are solid wastes if they are abandoned by 
being: 

(i) disposed of; 

(ii) burned or incinerated; 

(iii) accumulated, stored, or processed (but not recy-
cled) before or in lieu of being abandoned by being disposed of, burned, 
or incinerated; or 

(iv) sham recycling as explained in subparagraph (J) 
of this paragraph. 
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(D) Except for materials described in subparagraph (H) 
of this paragraph, materials are solid wastes if they are "recycled" or 
accumulated, stored, or processed before recycling as specified in this 
subparagraph. The chart referred to as Table 1 in Figure: 30 TAC 
§335.1(154)(D)(iv) [§335.1(146)(D)(iv)] indicates only which mate-
rials are considered to be solid wastes when they are recycled and is 
not intended to supersede the definition of "Solid waste" provided in 
subparagraph (A) of this paragraph. 

(i) Used in a manner constituting disposal. Materi-
als noted with an asterisk in Column 1 of Table 1 in Figure: 30 TAC 
§335.1(154)(D)(iv) [§335.1(146)(D)(iv)] are solid wastes when they 
are: 

(I) applied to or placed on the land in a manner 
that constitutes disposal; or 

(II) used to produce products that are applied to 
or placed on the land or are otherwise contained in products that are 
applied to or placed on the land (in which cases the product itself re-
mains a solid waste). However, commercial chemical products listed 
in 40 CFR §261.33 are not solid wastes if they are applied to the land 
and that is their ordinary manner of use. 

(ii) Burning for energy recovery. Materials 
noted with an asterisk in Column 2 of Table 1 in Figure: 30 TAC 
§335.1(154)(D)(iv) [§335.1(146)(D)(iv)] are solid wastes when they 
are: 

(I) burned to recover energy; or 

(II) used to produce a fuel or are otherwise con-
tained in fuels (in which cases the fuel itself remains a solid waste). 
However, commercial chemical products, which are listed in 40 CFR 
§261.33, not listed in §261.33, but that exhibit one or more of the haz-
ardous waste characteristics, or will be considered nonhazardous waste 
if disposed, are not solid wastes if they are fuels themselves and burned 
for energy recovery. 

(iii) Reclaimed. Materials noted with an asterisk in 
Column 3 of Table 1 are solid wastes when reclaimed (unless they meet 
the requirements of 40 CFR §261.4(a)(17), (23), (24), or (27)). Mate-
rials without an asterisk in Column 3 of Table 1 in Figure: 30 TAC 
§335.1(154)(D)(iv) [§335.1(146)(D)(iv)] are not solid wastes when re-
claimed. 

(iv) Accumulated speculatively. Materials noted 
with an asterisk in Column 4 of Table 1 in Figure: 30 TAC 
§335.1(154)(D)(iv) [§335.1(146)(D)(iv)] are solid wastes when accu-
mulated speculatively. 
Figure: 30 TAC §335.1(154)(D)(iv) 
[Figure: 30 TAC §335.1(146)(D)(iv)] 

(E) Materials that are identified by the administrator of 
the EPA as inherently waste-like materials under 40 CFR §261.2(d) are 
solid wastes when they are recycled in any manner. 

(F) Materials are not solid wastes when they can be 
shown to be recycled by being: 

(i) used or reused as ingredients in an industrial 
process to make a product, provided the materials are not being 
reclaimed; 

(ii) used or reused as effective substitutes for com-
mercial products; 

(iii) returned to the original process from which they 
were generated, without first being reclaimed or land disposed. The 
material must be returned as a substitute for feedstock materials. In 

cases where the original process to which the material is returned is a 
secondary process, the materials must be managed such that there is no 
placement on the land. In cases where the materials are generated and 
reclaimed within the primary mineral processing industry, the condi-
tions of the exclusion found at 40 CFR §261.4(a)(17) apply rather than 
this provision; or 

(iv) secondary materials that are reclaimed and re-
turned to the original process or processes in which they were gener-
ated where they are reused in the production process provided: 

(I) only tank storage is involved, and the entire 
process through completion of reclamation is closed by being en-
tirely connected with pipes or other comparable enclosed means of 
conveyance; 

(II) reclamation does not involve controlled 
flame combustion (such as occurs in boilers, industrial furnaces, or 
incinerators); 

(III) the secondary materials are never accumu-
lated in such tanks for over 12 months without being reclaimed; and 

(IV) the reclaimed material is not used to produce 
a fuel, or used to produce products that are used in a manner constitut-
ing disposal. 

(G) Except for materials described in subparagraph (H) 
of this paragraph, the following materials are solid wastes, even if the 
recycling involves use, reuse, or return to the original process, as de-
scribed in subparagraph (F) of this paragraph: 

(i) materials used in a manner constituting disposal, 
or used to produce products that are applied to the land; 

(ii) materials burned for energy recovery, used to 
produce a fuel, or contained in fuels; 

(iii) materials accumulated speculatively; or 

(iv) materials deemed to be inherently waste-like by 
the administrator of the EPA, as described in 40 CFR §261.2(d)(1) and 
(2). 

(H) With the exception of contaminated soils which are 
being relocated for use under §350.36 of this title (relating to Reloca-
tion of Soils Containing Chemicals of Concern for Reuse Purposes) and 
other contaminated media, materials that will otherwise be identified 
as nonhazardous solid wastes if disposed of are not considered solid 
wastes when recycled by being applied to the land or used as ingredi-
ents in products that are applied to the land, provided these materials 
can be shown to meet all of the following criteria: 

(i) a legitimate market exists for the recycling mate-
rial as well as its products; 

(ii) the recycling material is managed and protected 
from loss as will be raw materials or ingredients or products; 

(iii) the quality of the product is not degraded by 
substitution of raw material/product with the recycling material; 

(iv) the use of the recycling material is an ordinary 
use and it meets or exceeds the specifications of the product it is replac-
ing without treatment or reclamation, or if the recycling material is not 
replacing a product, the recycling material is a legitimate ingredient in 
a production process and meets or exceeds raw material specifications 
without treatment or reclamation; 

(v) the recycling material is not burned for energy 
recovery, used to produce a fuel, or contained in a fuel; 
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(vi) the recycling material can be used as a product 
itself or to produce products as it is generated without treatment or 
reclamation; 

(vii) the recycling material must not present an in-
creased risk to human health, the environment, or waters in the state 
when applied to the land or used in products which are applied to the 
land and the material, as generated: 

(I) is a Class 3 waste under Subchapter R of this 
chapter (relating to Waste Classification), except for arsenic, cadmium, 
chromium, lead, mercury, nickel, selenium, and total dissolved solids; 
and 

(II) for the metals listed in subclause (I) of this 
clause: 

(-a-) is a Class 2 or Class 3 waste under Sub-
chapter R of this chapter; and 

(-b-) does not exceed a concentration limit 
under §312.43(b)(3), Table 3 of this title (relating to Metal Limits); 
and 

(viii) with the exception of the requirements under 
§335.17(a)(8) of this title (relating to Special Definitions for Recyclable 
Materials and Nonhazardous Recyclable Materials): 

(I) at least 75% (by weight or volume) of the an-
nual production of the recycling material must be recycled or trans-
ferred to a different site and recycled on an annual basis; and 

(II) if the recycling material is placed in protec-
tive storage, such as a silo or other protective enclosure, at least 75% 
(by weight or volume) of the annual production of the recycling mate-
rial must be recycled or transferred to a different site and recycled on a 
biennial basis. 

(I) Respondents in actions to enforce the industrial solid 
waste regulations and facility operators who raise a claim that a certain 
material is not a solid waste, or is conditionally exempt from regula-
tion, must demonstrate that there is a known market or disposition for 
the material, and that they meet the terms of the exclusion or exemp-
tion. In doing so, they must provide appropriate documentation (such 
as contracts showing that a second person uses the material as an ingre-
dient in a production process) to demonstrate that the material is not a 
waste, or is exempt from regulation. In addition, owners or operators of 
facilities claiming that they actually are recycling materials must show 
that they have the necessary equipment to do so and that the recycling 
activity is legitimate and beneficial. 

(J) A hazardous secondary material found to be sham 
recycled is considered discarded and a solid waste. Sham recycling is 
recycling that is not legitimate recycling as defined in §335.27 of this 
title (relating to Legitimate Recycling of Hazardous Secondary Mate-
rials). 

(K) Materials that are reclaimed from solid wastes and 
that are used beneficially are not solid wastes and hence are not haz-
ardous wastes under 40 CFR §261.3(c) unless the reclaimed material is 
burned for energy recovery or used in a manner constituting disposal. 

(L) Other portions of this chapter that relate to solid 
wastes that are recycled include §335.6 of this title (relating to Noti-
fication Requirements), §§335.17 - 335.19 of this title, §335.24 of this 
title (relating to Requirements for Recyclable Materials and Nonhaz-
ardous Recyclable Materials), and Subchapter H of this chapter (relat-
ing to Standards for the Management of Specific Wastes and Specific 
Types of Facilities). 

(M) Steel slag may not be considered as solid waste if 
the steel slag is an intended output or result of the use of an electric 

arc furnace to make steel, introduced into the stream of commerce, and 
managed as an item of commercial value, including through a con-
trolled use in a manner constituting disposal, and not as discarded ma-
terial. 

(155) [(147)] Solvent-contaminated wipe--A wipe that, af-
ter use or after cleaning up a spill, either: 

(A) contains one or more of the F001 through F005 sol-
vents listed in 40 Code of Federal Regulations (CFR) §261.31 or the 
corresponding P- or U-listed solvents found in 40 CFR §261.33; 

(B) exhibits a hazardous characteristic found in 40 CFR 
Part 261, Subpart C, when that characteristic results from a solvent 
listed in 40 CFR Part 261; and/or 

(C) exhibits only the hazardous waste characteristic of 
ignitability found in 40 CFR §261.21 due to the presence of one or 
more solvents that are not listed in 40 CFR Part 261. Solvent-contam-
inated wipes that contain listed hazardous waste other than solvents, 
or exhibit the characteristic of toxicity, corrosivity, or reactivity due to 
contaminants other than solvents, are not eligible for the exclusions at 
40 CFR §261.4(a)(26) and (b)(18). 

(156) [(148)] Sorbent--A material that is used to soak up 
free liquids by either adsorption or absorption, or both. Sorb means to 
either adsorb or absorb, or both. 

(157) [(149)] Spill--The accidental spilling, leaking, 
pumping, emitting, emptying, or dumping of solid waste or hazardous 
wastes or materials which, when spilled, become solid waste or 
hazardous wastes into or on any land or water. 

(158) [(150)] Staging pile--An accumulation of solid, non-
flowing "Remediation waste," as defined in this section, that is not a 
containment building and that is used only during remedial operations 
for temporary storage at a facility. Staging piles must be designated by 
the executive director according to the requirements of 40 Code of Fed-
eral Regulations §264.554, as adopted by reference under §335.152(a) 
of this title (relating to Standards). 

(159) [(151)] Standard permit--A Resource Conservation 
and Recovery Act permit authorizing management of hazardous waste 
issued under Chapter 305, Subchapter R of this title (relating to Re-
source Conservation and Recovery Act Standard Permits for Storage 
and Treatment Units) and Subchapter U of this chapter (relating to Stan-
dards for Owners and Operators of Hazardous Waste Facilities Oper-
ating Under a Standard Permit). The standard permit may have two 
parts, a uniform portion issued in all cases and a supplemental portion 
issued at the executive director's discretion. 

(160) [(152)] Storage--The holding of solid waste for a 
temporary period, at the end of which the waste is processed, disposed 
of, recycled, or stored elsewhere. 

(161) [(153)] Sump--Any pit or reservoir that meets the 
definition of "Tank" in this section and those troughs/trenches con-
nected to it that serve to collect solid waste or hazardous waste for trans-
port to solid waste or hazardous waste treatment, storage, or disposal 
facilities; except that as used in the landfill, surface impoundment, and 
waste pile rules, "sump" means any lined pit or reservoir that serves to 
collect liquids drained from a leachate collection and removal system 
or leak detection system for subsequent removal from the system. 

(162) [(154)] Surface impoundment or impoundment--A 
facility or part of a facility which is a natural topographic depression, 
man-made excavation, or diked area formed primarily of earthen ma-
terials (although it may be lined with man-made materials), which is 
designed to hold an accumulation of liquid wastes or wastes contain-
ing free liquids, and which is not an injection well or a corrective ac-
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tion management unit. Examples of surface impoundments are hold-
ing, storage, settling, and aeration pits, ponds, and lagoons. 

(163) [(155)] Tank--A stationary device, designed to con-
tain an accumulation of solid waste which is constructed primarily of 
non-earthen materials (e.g., wood, concrete, steel, plastic) which pro-
vide structural support. 

(164) [(156)] Tank system--A solid waste or hazardous 
waste storage or processing tank and its associated ancillary equipment 
and containment system. 

(165) [(157)] TEQ--Toxicity equivalence, the international 
method of relating the toxicity of various dioxin/furan congeners to the 
toxicity of 2,3,7,8-tetrachlorodibenzo-p-dioxin. 

(166) [(158)] Thermal processing--The processing of solid 
waste or hazardous waste in a device which uses elevated temperatures 
as the primary means to change the chemical, physical, or biological 
character or composition of the solid waste or hazardous waste. Ex-
amples of thermal processing are incineration, molten salt, pyrolysis, 
calcination, wet air oxidation, and microwave discharge. (See also "In-
cinerator" and "Open burning.") 

(167) [(159)] Thermostat--Has the definition adopted un-
der §335.261 of this title (relating to Universal Waste Rule). 

(168) [(160)] Totally enclosed treatment facility--A facil-
ity for the processing of hazardous waste which is directly connected 
to an industrial production process and which is constructed and op-
erated in a manner which prevents the release of any hazardous waste 
or any constituent thereof into the environment during processing. An 
example is a pipe in which acid waste is neutralized. 

(169) [(161)] Transfer facility--Any transportation-related 
facility including loading docks, parking areas, storage areas, and other 
similar areas where shipments of hazardous or industrial solid waste or 
hazardous secondary materials are held during the normal course of 
transportation. 

[(162) Transit country--Any foreign country, other than a 
receiving country, through which a hazardous waste is transported.] 

(170) [(163)] Transport vehicle--A motor vehicle or rail car 
used for the transportation of cargo by any mode. Each cargo-carrying 
body (trailer, railroad freight car, etc.) is a separate transport vehicle. 
Vessel includes every description of watercraft, used or capable of be-
ing used as a means of transportation on the water. 

(171) [(164)] Transporter--Any person who conveys or 
transports municipal hazardous waste or industrial solid waste by 
truck, ship, pipeline, or other means. 

(172) [(165)] Treatability study--A study in which a haz-
ardous or industrial solid waste is subjected to a treatment process to 
determine: 

process; 
(A) whether the waste is amenable to the treatment 

(B) what pretreatment (if any) is required; 

(C) the optimal process conditions needed to achieve 
the desired treatment; 

(D) the efficiency of a treatment process for a specific 
waste or wastes; or 

(E) the characteristics and volumes of residuals from a 
particular treatment process. Also included in this definition for the 
purpose of 40 Code of Federal Regulations §261.4(e) and (f) (§§335.2, 
335.69, and 335.78 of this title (relating to Permit Required; Accumu-

lation Time; and Special Requirements for Hazardous Waste Generated 
by Conditionally Exempt Small Quantity Generators)) exemptions are 
liner compatibility, corrosion, and other material compatibility studies 
and toxicological and health effects studies. A treatability study is not a 
means to commercially treat or dispose of hazardous or industrial solid 
waste. 

(173) [(166)] Treatment--To apply a physical, biological, 
or chemical process(es) to wastes and contaminated media which sig-
nificantly reduces the toxicity, volume, or mobility of contaminants and 
which, depending on the process(es) used, achieves varying degrees of 
long-term effectiveness. 

(174) [(167)] Treatment zone--A soil area of the unsatu-
rated zone of a land treatment unit within which hazardous constituents 
are degraded, transferred, or immobilized. 

(175) [(168)] Underground injection--The subsurface em-
placement of fluids through a bored, drilled, or driven well; or through 
a dug well, where the depth of the dug well is greater than the largest 
surface dimension. (See also "Injection well.") 

(176) [(169)] Underground tank--A device meeting the 
definition of "Tank" in this section whose entire surface area is totally 
below the surface of and covered by the ground. 

(177) [(170)] Unfit-for-use tank system--A tank system 
that has been determined through an integrity assessment or other 
inspection to be no longer capable of storing or processing solid waste 
or hazardous waste without posing a threat of release of solid waste or 
hazardous waste to the environment. 

[(171) United States Environmental Protection Agency 
(EPA) acknowledgment of consent--The cable sent to EPA from the 
United States Embassy in a receiving country that acknowledges the 
written consent of the receiving country to accept the hazardous waste 
and describes the terms and conditions of the receiving country's 
consent to the shipment.] 

(178) [(172)] United States Environmental Protection 
Agency (EPA) hazardous waste number--The number assigned by the 
EPA to each hazardous waste listed in 40 Code of Federal Regulations 
(CFR) Part 261, Subpart D and to each characteristic identified in 40 
CFR Part 261, Subpart C. 

(179) [(173)] United States Environmental Protection 
Agency (EPA) identification number--The number assigned by the 
EPA or the commission to each generator, transporter, and processing, 
storage, or disposal facility. 

(180) [(174)] Universal waste--Any of the hazardous 
wastes defined as universal waste under §335.261(b)(16)(F) of this 
title (relating to Universal Waste Rule) that are managed under the 
universal waste requirements of Subchapter H, Division 5 of this 
chapter (relating to Universal Waste Rule). 

(181) [(175)] Universal waste handler--Has the definition 
adopted as "Large quantity handler of universal waste" and "Small 
quantity handler of universal waste" under §335.261 of this title (re-
lating to Universal Waste Rule). 

(182) [(176)] Universal waste transporter--Has the defini-
tion adopted under 40 Code of Federal Regulations §273.9. 

(183) [(177)] Unsaturated zone or zone of aeration--The 
zone between the land surface and the water table. 

(184) [(178)] Uppermost aquifer--The geologic formation 
nearest the natural ground surface that is an aquifer, as well as lower 
aquifers that are hydraulically interconnected within the facility's prop-
erty boundary. 
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(185) [(179)] Used oil--Any oil that has been refined from 
crude oil, or any synthetic oil, that has been used, and, as a result of 
such use, is contaminated by physical or chemical impurities. Used oil 
fuel includes any fuel produced from used oil by processing, blending, 
or other treatment. Rules applicable to nonhazardous used oil, oil char-
acteristically hazardous from use versus mixing, conditionally exempt 
small quantity generator hazardous used oil, and household used oil af-
ter collection that will be recycled are found in Chapter 324 of this title 
(relating to Used Oil Standards) and 40 Code of Federal Regulations 
Part 279 (Standards for Management of Used Oil). 

(186) [(180)] User of the electronic manifest system--A 
hazardous waste generator, a hazardous waste transporter, an owner 
or operator of a hazardous waste treatment, storage, recycling, or 
disposal facility, or any other person that: 

(A) is required to use a manifest to comply with: 

(i) any federal or state requirement to track the ship-
ment, transportation, and receipt of hazardous waste or other waste ma-
terial that is shipped from the site of generation to an off-site designated 
facility for treatment, storage, recycling, or disposal; or 

(ii) any federal or state requirement to track the ship-
ment, transportation, and receipt of rejected wastes or regulated con-
tainer residues that are shipped from a designated facility to an alter-
native facility, or returned to the generator; and 

(B) elects to use the system to obtain, complete and 
transmit an electronic manifest format supplied by the United States 
Environmental Protection Agency electronic manifest system; or 

(C) elects to use the paper manifest form and submits to 
the system for data processing purposes a paper copy of the manifest 
(or data from such a paper copy), in accordance with §335.10 of this 
title (relating to Shipping and Reporting Procedures Applicable to Gen-
erators of Hazardous Waste or Class 1 Waste [and Primary Exporters 
of Hazardous Waste]). These paper copies are submitted for data ex-
change purposes only and are not the official copies of record for legal 
purposes. 

(187) [(181)] Wastewater treatment unit--A device which: 

(A) is part of a wastewater treatment facility subject to 
regulation under either the Federal Water Pollution Control Act (Clean 
Water Act), 33 United States Code, §§466 et seq., §402 or §307(b), as 
amended; 

(B) receives and processes or stores an influent waste-
water which is a hazardous or industrial solid waste, or generates and 
accumulates a wastewater treatment sludge which is a hazardous or 
industrial solid waste, or processes or stores a wastewater treatment 
sludge which is a hazardous or industrial solid waste; and 

(C) meets the definition of "Tank" or "Tank system" as 
defined in this section. 

(188) [(182)] Water (bulk shipment)--The bulk transporta-
tion of municipal hazardous waste or Class 1 industrial solid waste 
which is loaded or carried on board a vessel without containers or la-
bels. 

(189) [(183)] Well--Any shaft or pit dug or bored into the 
earth, generally of a cylindrical form, and often walled with bricks or 
tubing to prevent the earth from caving in. 

(190) [(184)] Wipe--A woven or non-woven shop towel, 
rag, pad, or swab made of wood pulp, fabric, cotton, polyester blends, 
or other material. 

(191) [(185)] Zone of engineering control--An area under 
the control of the owner/operator that, upon detection of a solid waste 
or hazardous waste release, can be readily cleaned up prior to the re-
lease of solid waste or hazardous waste or hazardous constituents to 
groundwater or surface water. 

§335.2. Permit Required. 
(a) Except with regard to storage, processing, or disposal to 

which subsections (c) - (h) of this section apply, and as provided in 
§335.45(b) of this title (relating to Effect on Existing Facilities), and 
in accordance with the requirements of §335.24 of this title (relating 
to Requirements for Recyclable Materials and Nonhazardous Recy-
clable Materials) and §335.25 of this title (relating to Handling, Stor-
ing, Processing, Transporting, and Disposing of Poultry Carcasses), 
and as provided in §332.4 of this title (relating to General Require-
ments), no person may cause, suffer, allow, or permit any activity of 
storage, processing, or disposal of any industrial solid waste or mu-
nicipal hazardous waste unless such activity is authorized by a permit, 
amended permit, or other authorization from the Texas Commission on 
Environmental Quality (commission) or its predecessor agencies, the 
Department of State Health Services (DSHS), or other valid authoriza-
tion from a Texas state agency. No person may commence physical 
construction of a new hazardous waste management facility without 
first having submitted Part A and Part B of the permit application and 
received a finally effective permit. 

(b) In accordance with the requirements of subsection (a) of 
this section, no generator, transporter, owner or operator of a facility, 
or any other person may cause, suffer, allow, or permit its wastes to be 
stored, processed, or disposed of at an unauthorized facility or in viola-
tion of a permit. In the event this requirement is violated, the executive 
director will seek recourse against not only the person who stored, pro-
cessed, or disposed of the waste, but also against the generator, trans-
porter, owner or operator, or other person who caused, suffered, al-
lowed, or permitted its waste to be stored, processed, or disposed. 

(c) Any owner or operator of a solid waste management facil-
ity that is in existence on the effective date of a statutory or regulatory 
change that subjects the owner or operator to a requirement to obtain 
a hazardous waste permit who has filed a hazardous waste permit ap-
plication with the commission in accordance with the rules and regula-
tions of the commission, may continue the storage, processing, or dis-
posal of hazardous waste until such time as the commission approves 
or denies the application, or, if the owner or operator becomes subject 
to a requirement to obtain a hazardous waste permit after November 8, 
1984, except as provided by the United States Environmental Protec-
tion Agency (EPA) or commission rules relative to termination of in-
terim status. If a solid waste facility which has become a commercial 
hazardous waste management facility as a result of the federal toxic-
ity characteristic rule effective September 25, 1990, and is required to 
obtain a hazardous waste permit, such facility that qualifies for interim 
status is limited to those activities that qualify it for interim status until 
the facility obtains the hazardous waste permit. Owners or operators of 
municipal hazardous waste facilities that satisfied this requirement by 
filing an application on or before November 19, 1980, with the EPA are 
not required to submit a separate application with the DSHS. Applica-
tions filed under this section shall meet the requirements of §335.44 of 
this title (relating to Application for Existing On-Site Facilities). Own-
ers and operators of solid waste management facilities that are in exis-
tence on the effective date of statutory or regulatory amendments un-
der the Texas Solid Waste Disposal Act (Vernon's Supplement 1991), 
Texas Civil Statutes, Article 4477-7, or the Resource Conservation and 
Recovery Act (RCRA), 42 United States Code, §§6901 et seq., that ren-
der the facilities subject to the requirement to obtain a hazardous waste 
permit, may continue to operate if Part A of their permit application is 
submitted no later than six months after the date of publication of reg-
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ulations by the EPA under RCRA, which first require them to comply 
with the standards in Subchapter E of this chapter (relating to Interim 
Standards for Owners and Operators of Hazardous Waste Treatment, 
Storage, or Disposal Facilities), or Subchapter H of this chapter (relat-
ing to Standards for the Management of Specific Wastes and Specific 
Types of Facilities); or 30 days after the date they first become subject 
to the standards in these subchapters, whichever first occur; or for gen-
erators who generate greater than 100 kilograms but less than 1,000 
kilograms of hazardous waste in a calendar month and who process, 
store, or dispose of these wastes on-site, a Part A permit application 
shall be submitted to the EPA by March 24, 1987, as required by 40 
Code of Federal Regulations (CFR) §270.10(e)(1)(iii). This subsec-
tion shall not apply to a facility if it has been previously denied a haz-
ardous waste permit or if authority to operate the facility has been pre-
viously terminated. Applications filed under this section shall meet the 
requirements of §335.44 of this title. For purposes of this subsection, 
a solid waste management facility is in existence if the owner or oper-
ator has obtained all necessary federal, state, and local preconstruction 
approvals or permits, as required by applicable federal, state, and local 
hazardous waste control statutes, regulations, or ordinances; and either: 

(1) a continuous physical, on-site construction program has 
begun; or 

(2) the owner or operator has entered into contractual obli-
gations, which cannot be cancelled or modified without substantial loss, 
for construction of the facility to be completed within a reasonable time. 

(d) No permit shall be required for: 

(1) the processing or disposal of nonhazardous industrial 
solid waste, if the waste is processed or disposed on property owned 
or otherwise effectively controlled by the owner or operator of the in-
dustrial plant, manufacturing plant, mining operation, or agricultural 
operation from which the waste results or is produced; the property is 
within 50 miles of the plant or operation; and the waste is not com-
mingled with waste from any other source or sources (An industrial 
plant, manufacturing plant, mining operation, or agricultural operation 
owned by one person shall not be considered an "other source" with 
respect to other plants and operations owned by the same person.); 

(2) the storage of nonhazardous industrial solid waste, if 
the waste is stored on property owned or otherwise effectively con-
trolled by the owner or operator of the industrial plant, manufacturing 
plant, mining operation, or agricultural operation from which the waste 
results or is produced, and the waste is not commingled with waste from 
any other source or sources (An industrial plant, manufacturing plant, 
mining operation, or agricultural operation owned by one person shall 
not be considered an "other source" with respect to other plants and 
operations owned by the same person.); 

(3) the storage or processing of nonhazardous industrial 
solid waste, if the waste is processed in an elementary neutralization 
unit; 

(4) the collection, storage, or processing of nonhazardous 
industrial solid waste, if the waste is collected, stored, or processed as 
part of a treatability study; 

(5) the storage of nonhazardous industrial solid waste, if 
the waste is stored in a transfer facility in containers for a period of 
ten days or less, unless the executive director determines that a permit 
should be required in order to protect human health and the environ-
ment; 

(6) the storage or processing of nonhazardous industrial 
solid waste, if the waste is processed in a publicly owned treatment 
works with discharges subject to regulation under the Clean Waste Act, 
§402, as amended through October 4, 1996, if the owner or operator has 

a National Pollutant Discharge Elimination System permit and com-
plies with the conditions of the permit; 

(7) the storage or processing of nonhazardous industrial 
solid waste, if the waste is stored or processed in a wastewater unit and 
is discharged in accordance with a Texas Pollutant Discharge Elimina-
tion System authorization issued under Texas Water Code, Chapter 26; 

(8) the storage or processing of nonhazardous industrial 
solid waste, if the waste is stored or processed in a wastewater treat-
ment unit that discharges to a publicly owned treatment works and the 
units are located at a noncommercial solid waste management facility; 
or 

(9) the storage or processing of nonhazardous industrial 
solid waste, if the waste is processed in a wastewater treatment unit 
that discharges to a publicly owned treatment works liquid wastes that 
are incidental to the handling, processing, storage, or disposal of solid 
wastes at municipal solid waste facilities or commercial industrial solid 
waste landfill facilities. 

(e) No permit shall be required for the on-site storage of haz-
ardous waste by a person who is a conditionally exempt small quantity 
generator as described in §335.78 of this title (relating to Special Re-
quirements for Hazardous Waste Generated by Conditionally Exempt 
Small Quantity Generators). 

(f) No permit under this chapter shall be required for the stor-
age, processing, or disposal of hazardous waste by a person described 
in §335.41(b) - (d) of this title (relating to Purpose, Scope, and Appli-
cability) or for the storage of hazardous waste under the provisions of 
40 CFR §261.4(c) and (d). 

(g) No permit under this chapter shall be required for the stor-
age, processing, or disposal of hazardous industrial waste or municipal 
hazardous waste that is generated or collected for the purpose of con-
ducting treatability studies. Such samples are subject to the require-
ments in 40 CFR §261.4(e) and (f), as amended [and adopted in the 
CFR] through November 28, 2016 (81 FR 83696) [April 4, 2006, as 
published in the Federal Register (71 FR 16862)], which are adopted 
by reference. 

(h) A person may obtain authorization from the executive di-
rector for the storage, processing, or disposal of nonhazardous indus-
trial solid waste in an interim status landfill that has qualified for interim 
status in accordance with 40 CFR Part 270, Subpart G, and that has 
complied with the standards in Subchapter E of this chapter, by com-
plying with the notification and information requirements in §335.6 of 
this title (relating to Notification Requirements). The executive direc-
tor may approve or deny the request for authorization or grant the re-
quest for authorization subject to conditions, which may include, with-
out limitation, public notice and technical requirements. A request for 
authorization for the disposal of nonhazardous industrial solid waste 
under this subsection shall not be approved unless the executive direc-
tor determines that the subject facility is suitable for disposal of such 
waste at the facility as requested. At a minimum, a determination of 
suitability by the executive director must include approval by the ex-
ecutive director of construction of a hazardous waste landfill meeting 
the design requirements of 40 CFR §265.301(a). In accordance with 
§335.6 of this title, such person shall not engage in the requested ac-
tivities if denied by the executive director or unless 90 days' notice has 
been provided and the executive director approves the request except 
where express executive director approval has been obtained prior to 
the expiration of the 90 days. Authorization may not be obtained under 
this subsection for: 

(1) nonhazardous industrial solid waste, the storage, pro-
cessing, or disposal of which is expressly prohibited under an existing 
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permit or site development plan applicable to the facility or a portion 
of the facility; 

(2) polychlorinated biphenyl compounds wastes subject to 
regulation by 40 CFR Part 761; 

(3) explosives and shock-sensitive materials; 

(4) pyrophorics; 

(5) infectious materials; 

(6) liquid organic peroxides; 

(7) radioactive or nuclear waste materials, receipt of which 
will require a license from the DSHS or the commission or any other 
successor agency; and 

(8) friable asbestos waste unless authorization is obtained 
in compliance with the procedures established under §330.171(c)(3)(B) 
- (E) of this title (relating to Disposal of Special Wastes). Authoriza-
tions obtained under this subsection shall be effective during the pen-
dency of the interim status and shall cease upon the termination of in-
terim status, final administrative disposition of the subject permit appli-
cation, failure of the facility to operate the facility in compliance with 
the standards set forth in Subchapter E of this chapter, or as otherwise 
provided by law. 

(i) Owners or operators of hazardous waste management units 
must have permits during the active life (including the closure period) 
of the unit. Owners or operators of surface impoundments, landfills, 
land treatment units, and waste pile units that received wastes after 
July 26, 1982, or that certified closure (according to 40 CFR §265.115) 
after January 26, 1983, must have post-closure permits, unless they 
demonstrate closure by removal or decontamination as provided under 
40 CFR §270.1(c)(5) and (6), or obtain an order in lieu of a post-closure 
permit, as provided in subsection (m) of this section. If a post-closure 
permit is required, the permit must address applicable provisions of 40 
CFR Part 264, and Subchapter F of this chapter (relating to Permit-
ting Standards for Owners and Operators of Hazardous Waste Treat-
ment, Storage, or Disposal Facilities) provisions concerning ground-
water monitoring, unsaturated zone monitoring, corrective action, and 
post-closure care requirements. The denial of a permit for the active 
life of a hazardous waste management facility or unit does not affect 
the requirement to obtain a post-closure permit under this section. 

(j) Upon receipt of the federal Hazardous and Solid Waste 
Act (HSWA) authorization for the commission's Hazardous Waste 
Program, the commission shall be authorized to enforce the provisions 
that the EPA imposed in hazardous waste permits that were issued 
before the HSWA authorization was granted. 

(k) Any person who intends to conduct an activity under sub-
section (d) of this section shall comply with the notification require-
ments of §335.6 of this title. 

(l) No permit shall be required for the management of univer-
sal wastes by universal waste handlers or universal waste transporters, 
in accordance with the definitions and requirements of Subchapter H, 
Division 5 of this chapter (relating to Universal Waste Rule). 

(m) At the discretion of the commission, an owner or oper-
ator may obtain a post-closure order in lieu of a post-closure permit 
for interim status units, a corrective action management unit unless au-
thorized by a permit, or alternative corrective action requirements for 
contamination commingled from RCRA and solid waste management 
units. The post-closure order must address the facility-wide correc-
tive action requirements of §335.167 of this title (relating to Corrective 
Action for Solid Waste Management Units) and groundwater monitor-

ing requirements of §335.156 of this title (relating to Applicability of 
Groundwater Monitoring and Response). 

(n) Except as provided in subsection (d)(9) of this section, 
owners or operators of commercial industrial solid waste facilities 
that receive industrial solid waste for discharge to a publicly owned 
treatment works are required to obtain a permit under this subchapter. 
By June 1, 2006, owners or operators of existing commercial industrial 
solid waste facilities that receive industrial solid waste for discharge 
to a publicly owned treatment works must have a permit issued under 
this subchapter or obtain a general permit issued under Chapter 205 
of this title (relating to General Permits for Waste Discharges) to 
continue operating. A general permit issued under Chapter 205 of 
this title will authorize operations until a final decision is made on 
the application for an individual permit or 15 months, whichever is 
earlier. The general permit shall authorize operations for a maximum 
period of 15 months except that authorization may be extended on 
an individual basis in one-year increments at the discretion of the 
executive director. Should an application for a general permit issued 
under Chapter 205 of this title be submitted, the applicant shall also 
submit to the commission, by June 1, 2006, the appropriate informa-
tion to demonstrate compliance with financial assurance requirements 
for closure of industrial solid waste facilities in accordance with 
Chapter 37, Subchapter P of this title (relating to Financial Assurance 
for Hazardous and Nonhazardous Industrial Solid Waste Facilities). 
Owners or operators of commercial industrial solid waste facilities 
that receive industrial solid waste for discharge to a publicly owned 
treatment works operating under a general permit issued under Chapter 
205 of this title shall submit an application for a permit issued under 
this subchapter prior to September 1, 2006. 

(o) Treatment, storage, and disposal facilities that are other-
wise subject to permitting under RCRA and that meet the criteria in 
paragraphs (1) or paragraph (2) of this subsection, may be eligible for 
a standard permit under Subchapter U of this chapter (relating to Stan-
dards for Owners and Operators of Hazardous Waste Facilities Oper-
ating Under a Standard Permit) if they satisfy one of the two following 
criteria: 

(1) facility generates hazardous waste and then non-ther-
mally treats and/or stores hazardous waste on-site; or 

(2) facility receives hazardous waste generated off-site by 
a generator under the same ownership as the receiving facility. 

§335.10. Shipping and Reporting Procedures Applicable to Genera-
tors of Hazardous Waste or Class 1 Waste [and Primary Exporters of 
Hazardous Waste]. 

(a) Except as provided in paragraph (2) of this subsection, no 
person who generates, transports, processes, stores, or disposes of haz-
ardous waste shall cause, suffer, allow, or permit the shipment of haz-
ardous waste unless he complies with the requirements of paragraph (1) 
of this subsection, and the manifest requirements in 40 Code of Federal 
Regulations (CFR) §§262.20 - 262.25, 262.27, and 262.42, [262.54, 
262.55, and 262.60 and the Appendix to 40 CFR Part 262,] as these 
sections are amended through February 7, 2014 (79 FR 7518), and 40 
CFR Part 262, Subpart H, and the Appendix to 40 CFR Part 262, as 
amended through November 28, 2016 (81 FR 85696). 

(1) In addition, generators and[,] owners or operators of 
treatment, storage, or disposal facilities[, and primary exporters] shall 
include a Texas waste code for each hazardous waste itemized on the 
manifest. 

(2) No manifest is required for a hazardous waste generated 
by a generator that generates less than the quantity limits of hazardous 
waste specified in §335.78 of this title (relating to Special Require-
ments for Hazardous Waste Generated by Conditionally Exempt Small 
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Quantity Generators) or a municipal generator that generates less than 
the quantity limit of hazardous waste specified in §335.78 of this title. 

(b) No manifest and no marking in accordance with 
§335.67(b) of this title (relating to Marking) is required for hazardous 
waste transported on a public or private right-of-way within or along 
the border of contiguous property under the control of the same person, 
even if such contiguous property is divided by a public or private 
right-of-way. However, in the event of a hazardous waste discharge 
on a public or private right-of-way, the generator or transporter must 
comply with the requirements of §335.93 of this title (relating to 
Hazardous Waste Discharges). 

(c) Except as provided in subsections (d) and (e) of this 
section, persons who generate, transport, process, store, or dispose of 
Class 1 waste shall not cause, suffer, allow, or permit the shipment 
of Class 1 waste unless the person complies with the manifest re-
quirements listed in subsection (a) of this section, [except for 40 CFR 
§262.54 and §262.55] with the following changes: 

(1) when Class 1 waste is itemized on the manifest, use the 
Texas Commission on Environmental Quality solid waste registration 
(SWR) number or the United States Environmental Protection Agency 
(EPA) identification number to identify the generator, transporter, and 
receiver; and use the Texas waste code in place of the EPA waste code; 
and 

(2) when both hazardous and Class 1 waste are itemized 
on the same manifest, use EPA identification numbers to identify the 
generator, transporter, and receiver; and use the Texas waste codes for 
each waste itemized on the manifest. 

(d) No manifest is required for the shipment of Class 1 waste 
where the generator is an industrial generator that generates less than 
the quantity limits of Class 1 waste specified in §335.78 of this title or 
is a municipal generator that generates less than the quantity limit of 
Class 1 waste specified in §335.78 of this title. 

(e) No manifest is required for the shipment of Class 1 waste 
to property owned or otherwise effectively controlled by the owner or 
operator of an industrial plant, manufacturing plant, mining operation, 
or agricultural operation from which the waste results or is produced, 
provided that the property is within 50 miles of the plant or operation 
and the waste is not commingled with waste from any other source or 
sources. An industrial plant, manufacturing plant, mining operation, 
or agricultural operation owned by one person shall not be considered 
another source with respect to other plants or operations owned by the 
same person. 

§335.11. Shipping Requirements for Transporters of Hazardous 
Waste or Class 1 Waste. 

(a) Except as provided by §335.10(a)(2) [§335.10(a)(2), (d), 
and (e)] of this title (relating to Shipping and Reporting Procedures 
Applicable to Generators of Hazardous Waste or Class 1 Waste [and 
Primary Exporters of Hazardous Waste]), persons who transport haz-
ardous waste must comply with the manifest requirements in 40 Code 
of Federal Regulations (CFR) §§263.21, 263.22, and 263.25 [§§263.20 
- 263.22, and §263.25, and the Appendix to 40 CFR Part 262], as these 
sections are amended through February 7, 2014 (79 FR 7518), and 
40 CFR §263.20 and the Appendix to 40 CFR Part 262, as these are 
amended through November 28, 2016 (81 FR 85696), as well as the 
following: 

(1) the person must comply with §335.10 of this title; and 

(2) in the case of hazardous waste exports, the person must 
ensure that the shipment conforms to the requirements set forth in the 
regulations contained in 40 CFR §263.20. 

(b) Except as provided by §335.10(d) and (e) of this title, a per-
son who transports Class 1 waste must comply with the requirements 
of subsection (a) of this section, except those requirements in 40 CFR 
§263.20(a)(2). 

§335.12. Shipping Requirements Applicable to Owners or Operators 
of Treatment, Storage, or Disposal Facilities. 

(a) Except as provided by §335.10(a)(2) of this title (relat-
ing to Shipping and Reporting Procedures Applicable to Generators 
of Hazardous Waste or Class 1 Waste [and Primary Exporters of Haz-
ardous Waste]), persons who generate, process, store, or dispose of 
hazardous waste must comply with 40 Code of Federal Regulations 
(CFR) §264.72 or §265.72, depending on the status of the person, as 
these sections are amended through February 7, 2014 (79 FR 7518); 
and 40 CFR §264.71 or §265.71, depending on the status of the per-
son, as these sections are amended through November 28, 2016 (81 
FR 85696) [§265.71 and §265.72, or 40 CFR §264.71 and §264.72, 
depending on the status of the person], and with the Appendix to 40 
CFR Part 262, as [these sections are] amended through November 28, 
2016 (81 FR 85696) [February 7, 2014 (79 FR 7518)]. The references 
in §335.112(b)(1) and (10) and §335.152(c)(1) and (10) of this title (re-
lating to Standards) do not apply to this provision. 

(b) Except as provided by §335.10(d) and (e) of this title, per-
sons who generate, transport, process, store, or dispose of Class 1 waste 
must comply with 40 CFR §264.71 and §264.76 [§§264.71, 264.72, 
and 264.76, and the Appendix to 40 CFR Part 262], as amended through 
February 7, 2014 (79 FR 7518), and §264.71 and the Appendix to 40 
CFR Part 262, as amended through November 28, 2016 (81 FR 85696), 
and a manifest or copy of e-Manifest must accompany the shipment 
which designates that facility to receive the waste. 

§335.13. Recordkeeping and Reporting Procedures Applicable to 
Generators Shipping Hazardous Waste or Class 1 Waste [and Primary 
Exporters of Hazardous Waste]. 

(a) The requirements of this section do not apply to generators 
who generate hazardous waste or Class 1 waste in quantities less than 
100 kilograms in a calendar month, or acute hazardous waste in quanti-
ties specified in §335.78 of this title (relating to Special Requirements 
for Hazardous Waste Generated by Conditionally Exempt Small Quan-
tity Generators). 

(b) [(a)] Unregistered generators who ship hazardous waste or 
Class 1 waste shall prepare a complete and correct Waste Shipment 
Summary [(S1)] from the manifests. 

[(b) Unregistered generators or out-of-state primary exporters 
who export hazardous waste from or through Texas to a foreign country, 
shall prepare a complete and correct Waste Shipment Summary (S1) 
from the manifests.] 

[(c) Registered generators or out-of-state primary exporters 
who import hazardous or Class 1 waste from a foreign country through 
Texas to another state shall prepare a complete and correct Foreign 
Waste Shipment Summary (F1) from the manifests.] 

(c) [(d)] The Waste Shipment Summary [(S1) and the For-
eign Waste Shipment Summary (F1)] shall be prepared in a form pro-
vided or approved by the executive director and submitted to the ex-
ecutive director on or before the 25th of each month for shipments 
originating during the previous month. The unregistered generator [or 
in-state/out-of-state primary exporter] must keep a copy of each sum-
mary for a period of at least three years from the due date of the sum-
mary. These generators are required to prepare and submit a Waste 
Shipment Summary [(S1) and/or Foreign Waste Shipment Summary 
(F1)] only for those months in which shipments are actually made. 
[Conditionally exempt small quantity generators shipping municipal 
hazardous waste are not subject to the requirements of this subsection.] 
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[(e) The following figure is a graphic representation illustrat-
ing generator, waste type, shipment type, and report method.] 
[Figure: 30 TAC §335.13(e)] 

(d) [(f)] A registered generator is defined as an in-state gener-
ator who has complied with §335.6 of this title (relating to Notification 
Requirements), and is assigned a solid waste registration number. 

(e) [(g)] An unregistered generator is defined as an in-state 
generator who is not a conditionally exempt small quantity generator, 
as defined in §335.78 of this title [(relating to Special Requirements for 
Hazardous Waste Generated by Conditionally Exempt Small Quantity 
Generators)], that ships hazardous waste and/or Class 1 waste using 
a temporary solid waste registration number and a temporary Texas 
waste code number assigned by the executive director. 

[(h) A primary exporter/importer is defined as:] 

[(1) an in-state generator who imports hazardous waste or 
Class 1 waste from a foreign country into or through Texas to another 
state and/or exports hazardous waste to a foreign country; or] 

[(2) an out-of-state generator/importer of record who im-
ports hazardous waste or Class 1 waste from a foreign country into or 
through Texas to another state and/or exports hazardous waste through 
Texas to a foreign country.] 

(f) [(i)] The registered/unregistered generator [or primary ex-
porter] shall retain a copy of each manifest required by §335.10 of this 
title (relating to Shipping and Reporting Procedures Applicable to Gen-
erators of Hazardous Waste or Class 1 Waste [and Primary Exporters 
of Hazardous Waste]) for at least [a minimum of] three years from the 
date of shipment by the registered/unregistered generator [or primary 
exporter]. 

(g) [(j)] A registered/unregistered generator who does not re-
ceive a copy of the manifest with the handwritten signature of the owner 
or operator of the designated facility within 35 days of the date the 
waste was accepted by the initial transporter must contact the trans-
porter and/or the owner or operator of the designated facility to deter-
mine the status of the hazardous waste or Class 1 waste. 

(h) [(k)] A registered/unregistered generator [or primary ex-
porter of hazardous waste subject to §335.76(c) of this title (relating 
to Additional Requirements Applicable to International Shipments)] 
must submit an exception report to the executive director if he has not 
received a copy of the manifest with the handwritten signatures of the 
owner or operator of the designated facility within 45 days of the date 
that the waste was accepted by the initial transporter. The exception 
report must be retained by the registered/unregistered generator [or pri-
mary exporter] for at least three years from the date the waste was ac-
cepted by the initial transporter and must include: 

(1) a legible copy of the manifest for which the generator 
does not have confirmation of delivery; and 

(2) a copy of a letter signed by the generator or his autho-
rized representative explaining the efforts taken to locate the hazardous 
waste or Class 1 waste and the results of those efforts. 

(i) [(l)] The periods of record retention required by this sec-
tion are automatically extended during the course of any unresolved 
enforcement action regarding the regulated activity. 

[(m) The requirements of subsections (j) and (k) of this section 
do not apply to generators who generate hazardous waste or Class 1 
waste in quantities less than 100 kilograms in a calendar month, or 
acute hazardous waste in quantities specified in §335.78 of this title.] 

[(n) Primary exporters of hazardous waste as defined in 40 
Code of Federal Regulations (CFR) §262.51 must submit an annual re-
port in accordance with the requirements set out in the regulations con-
tained in 40 Code of Federal Regulations (CFR) §262.56, as amended 
and adopted through March 18, 2010 (75 FR 12989).] 

(j) [(o)] Any person who exports or imports [Primary exporters 
of] hazardous waste [as defined in 40 CFR §262.51, or importers of 
hazardous waste, to or from countries listed in 40 CFR §262.58(a)(1) 
for recovery,] must comply with 40 CFR §262.12 and 40 CFR Part 262, 
Subpart H, as adopted by reference under §335.76(a) of this title (relat-
ing to Additional Requirements Applicable to International Shipments) 
[Subparts A and H]. 

§335.24. Requirements for Recyclable Materials and Nonhazardous 
Recyclable Materials. 

(a) Hazardous wastes that are recycled are subject to the re-
quirements for generators, transporters, and storage facilities of sub-
sections (d) - (f) of this section, except for the materials listed in sub-
sections (b) and (c) of this section. Hazardous wastes that are recycled 
will be known as recyclable materials. Nonhazardous industrial wastes 
that are recycled will be known as nonhazardous recyclable materials. 
Nonhazardous recyclable materials are subject to the requirements of 
subsections (h) - (l) of this section. 

(b) The following recyclable materials are not subject to the 
requirements of this section, except as provided in subsections (g) and 
(h) of this section, but are regulated under the applicable provisions 
of Subchapter H of this chapter (relating to Standards for the Manage-
ment of Specific Wastes and Specific Types of Facilities) and all appli-
cable provisions in Chapter 305 of this title (relating to Consolidated 
Permits); Chapter 1 of this title (relating to Purpose of Rules, General 
Provisions); Chapter 3 of this title (relating to Definitions); Chapter 
10 of this title (relating to Commission Meetings); Chapter 17 of this 
title (relating to Tax Relief for Property Used for Environmental Pro-
tection); Chapter 20 of this title (relating to Rulemaking); Chapter 37 
of this title (relating to Financial Assurance); Chapter 39 of this title 
(relating to Public Notice); Chapter 40 of this title (relating to Alter-
native Dispute Resolution Procedure); Chapter 50 of this title (relating 
to Action on Applications and Other Authorizations); Chapter 55 of 
this title (relating to Requests for Reconsideration and Contested Case 
Hearings; Public Comment); Chapter 70 of this title (relating to En-
forcement); Chapter 80 of this title (relating to Contested Case Hear-
ings); and Chapter 86 of this title (relating to Special Provisions for 
Contested Case Hearings). 

(1) 
posal; 

recyclable materials used in a manner constituting dis-

(2) hazardous wastes burned for energy recovery in boilers 
and industrial furnaces that are not regulated under Subchapter E of 
this chapter (relating to Interim Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, or Disposal Facilities) or Sub-
chapter F of this chapter (relating to Permitting Standards for Owners 
and Operators of Hazardous Waste Treatment, Storage, or Disposal Fa-
cilities); 

(3) recyclable materials from which precious metals are re-
claimed; 

(4) spent lead-acid batteries that are being reclaimed. 

(c) The following recyclable materials are not subject to reg-
ulation under Subchapters B - I or O of this chapter (relating to Haz-
ardous Waste Management General Provisions; Standards Applicable 
to Generators of Hazardous Waste; Standards Applicable to Trans-
porters of Hazardous Waste; Interim Standards for Owners and Op-
erators of Hazardous Waste Treatment, Storage, or Disposal Facilities; 
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Permitting Standards for Owners and Operators of Hazardous Waste 
Treatment, Storage, or Disposal Facilities; Location Standards for Haz-
ardous Waste Storage, Processing, or Disposal; Standards for the Man-
agement of Specific Wastes and Specific Types of Facilities; Prohibi-
tion on Open Dumps; and Land Disposal Restrictions); Chapter 1 of 
this title; Chapter 3 of this title; Chapter 10 of this title; Chapter 17 of 
this title; Chapter 20 of this title; Chapter 37 of this title; Chapter 39 of 
this title; Chapter 40 of this title; Chapter 50 of this title; Chapter 55 of 
this title; Chapter 70 of this title; Chapter 80 of this title; Chapter 86 of 
this title; or Chapter 305 of this title, except as provided in subsections 
(g) and (h) of this section: 

(1) Industrial ethyl alcohol that is reclaimed except that ex-
ports and imports of such recyclable materials must comply with the 
requirements of 40 Code of Federal Regulations (CFR) Part 262, Sub-
part H, as amended though November 28, 2016 (81 FR 85696). Trans-
porters transporting a shipment for export may not accept a shipment 
if they know the shipment does not conform to the United States Envi-
ronmental Protection Agency (EPA) acknowledgment of consent, must 
ensure that a copy of the EPA acknowledgment of consent accompa-
nies the shipment, and must ensure that it is delivered to the facility 
designated by the person initiating the shipment; 

[(1) industrial ethyl alcohol that is reclaimed except that, 
unless provided otherwise in an international agreement as specified 
in the regulations contained in 40 Code of Federal Regulations (CFR) 
§262.58, which are in effect as of November 8, 1986:] 

[(A) a person initiating a shipment for reclamation in a 
foreign country, and any intermediary arranging for the shipment, must 
comply with the requirements applicable to a primary exporter in the 
regulations contained in 40 CFR §§262.53, 262.55, 262.56(a)(1) - (4) 
and (6) and (b), and 262.57, as amended through January 8, 2010 (75 
FR 1236), export such materials only upon such consent of the receiv-
ing country and in conformance with the United States Environmen-
tal Protection Agency (EPA) acknowledgment of consent as defined in 
the regulations contained in 40 CFR Part 262, Subpart E, as amended 
through January 8, 2010 (75 FR 1236), and provide a copy of the EPA 
acknowledgment of consent to the shipment to the transporter trans-
porting the shipment for export;] 

[(B) transporters transporting a shipment for export 
may not accept a shipment if he knows the shipment does not conform 
to the EPA acknowledgment of consent, must ensure that a copy of 
the EPA acknowledgment of consent accompanies the shipment and 
must ensure that it is delivered to the facility designated by the person 
initiating the shipment;] 

(2) scrap metal that is not already excluded under 40 CFR 
§261.4(a)(13); 

(3) fuels produced from the refining of oil-bearing haz-
ardous waste along with normal process streams at a petroleum 
refining facility if such wastes result from normal petroleum refining, 
production, and transportation practices (this exemption does not 
apply to fuels produced from oil recovered from oil-bearing hazardous 
waste, where such recovered oil is already excluded under 40 CFR 
§261.4(a)(12), as amended through April 8, 2015 (80 FR 18777)); and 

(4) the following hazardous waste fuels: 

(A) Hazardous waste fuel produced from oil-bearing 
hazardous wastes from petroleum refining, production or transporta-
tion practices, or produced from oil reclaimed from such hazardous 
wastes where such hazardous wastes are reintroduced into a process 
that does not use distillation or does not produce products from crude 
oil so long as the resulting fuel meets the used oil specification under 

40 CFR §279.11 and so long as no other hazardous wastes are used to 
produce the hazardous waste fuel; 

(B) Hazardous waste fuel produced from oil-bearing 
hazardous waste from petroleum refining production, and transporta-
tion practices, where such hazardous wastes are reintroduced into a 
refining process after a point at which contaminants are removed, so 
long as the fuel meets the used oil fuel specification under 40 CFR 
§279.11; 

(C) Oil reclaimed from oil-bearing hazardous wastes 
from petroleum refining, production, and transportation practices, 
which reclaimed oil is burned as fuel without reintroduction to a 
refining process, so long as the reclaimed oil meets the used oil fuel 
specification under 40 CFR §279.11. 

(d) Generators and transporters of recyclable materials are 
subject to the applicable requirements of Subchapter C of this chapter 
and Subchapter D of this chapter, and the notification requirements of 
§335.6 of this title (relating to Notification Requirements), except as 
provided in subsections (a) - (c) of this section. 

(e) Owners or operators of facilities that store recyclable ma-
terials before they are recycled are regulated under all applicable pro-
visions of this chapter, and Chapter 305 of this title; Chapter 1 of this 
title; Chapter 3 of this title; Chapter 10 of this title; Chapter 17 of this 
title; Chapter 20 of this title; Chapter 37 of this title; Chapter 39 of 
this title; Chapter 40 of this title; Chapter 50 of this title; Chapter 55 
of this title; Chapter 70 of this title; Chapter 80 of this title; and the 
notification requirements under §335.6 of this title, except as provided 
in subsections (a) - (c) of this section. The recycling process itself is 
exempt from regulation. 

(f) Owners or operators of facilities that recycle recyclable ma-
terials without storing them before they are recycled are subject to the 
following requirements, except as provided in subsections (a) - (c) of 
this section: 

(1) notification requirements under §335.6 of this title; and 

(2) Section 335.12 of this title (relating to Shipping Re-
quirements Applicable to Owners or Operators of Treatment, Storage, 
or Disposal Facilities). 

(g) Recyclable materials (excluding those listed in subsections 
(b)(4), and (c)(1) - (5) of this section) remain subject to the require-
ments of §§335.4, 335.6, and 335.9 - 335.15 of this title (relating to 
General Prohibitions; Notification Requirements; Recordkeeping and 
Annual Reporting Procedures Applicable to Generators; Shipping and 
Reporting Procedures Applicable to Generators of Hazardous Waste 
or Class 1 Waste [and Primary Exporters of Hazardous Waste]; Ship-
ping Requirements for Transporters of Hazardous Waste or Class 1 
Waste; Shipping Requirements Applicable to Owners or Operators of 
Treatment, Storage, or Disposal Facilities; Recordkeeping and Report-
ing Procedures Applicable to Generators Shipping Hazardous Waste 
or Class 1 Waste; Recordkeeping Requirements Applicable to Trans-
porters of Hazardous Waste or Class 1 Waste; and Recordkeeping and 
Reporting Requirements Applicable to Owners or Operators of Treat-
ment, Storage, or Disposal Facilities, respectively), as applicable. Re-
cyclable materials listed in subsections (b)(4) and (c)(2) of this section 
remain subject to the requirements of subsection (h) of this section. 

(h) Industrial solid wastes that are nonhazardous recyclable 
materials and recyclable materials listed in subsections (b)(4) and (c)(2) 
of this section remain subject to the requirements of §335.4 of this ti-
tle. In addition, industrial solid wastes that are nonhazardous recy-
clable materials and recyclable materials listed in subsection (c)(2) of 
this section remain subject to the requirements of §335.6 of this title. 
Industrial solid wastes that are nonhazardous recyclable materials and 
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recyclable materials listed in subsections (b)(4) and (c)(2) of this sec-
tion may also be subject to the requirements of §§335.10 - 335.15 of 
this title, as applicable, if the executive director determines that such re-
quirements are necessary to protect human health and the environment. 
In making the determination, the executive director shall consider the 
following criteria: 

(1) the waste's toxicity, corrosivity, flammability, ability to 
sensitize or irritate, or propensity for decomposition and creation of 
sudden pressure; 

(2) the potential for the objectionable constituent to mi-
grate from the waste into the environment if improperly managed; 

(3) the persistence of any objectionable constituent or any 
objectionable degradation product in the waste; 

(4) the potential for the objectionable constituent to de-
grade into nonharmful constituents; 

(5) the degree to which the objectionable constituent bioac-
cumulates in ecosystems; 

(6) the plausible types of improper management to which 
the waste could be subjected; 

(7) the nature and severity of potential damage to the public 
health and environment; 

(8) whether subjecting the waste to additional regulation 
will provide additional protection for human health and the environ-
ment; and 

(9) other relevant factors. 

(i) Except as provided in Texas Health and Safety Code, 
§361.090, facilities managing recyclable materials that are required to 
obtain a permit under this section may also be permitted to manage 
nonhazardous recyclable materials at the same facility if the execu-
tive director determines that such regulation is necessary to protect 
human health and the environment. In making this determination, the 
executive director shall consider the following criteria: 

(1) whether managing nonhazardous recyclable materials 
will create an additional risk of release of the hazardous recyclable 
materials into the environment; 

(2) whether hazardous and nonhazardous wastes that are 
incompatible are stored and/or processed in the same or connected 
units; 

(3) whether the management of recyclable materials and 
nonhazardous recyclable materials is segregated within the facility; 

(4) the waste's toxicity, corrosivity, flammability, ability to 
sensitize or irritate, or propensity for decomposition and creation of 
sudden pressure; 

(5) the potential for the objectionable constituent to mi-
grate from the waste into the environment if improperly managed; 

(6) the persistence of any objectionable constituent or any 
objectionable degradation product in the waste; 

(7) the potential for the objectionable constituent to de-
grade into harmful constituents; 

(8) the degree to which the objectionable constituent bioac-
cumulates in ecosystems; 

(9) the plausible types of improper management to which 
the waste could be subjected; 

(10) the nature and severity of potential damage to the pub-
lic health and environment; 

(11) whether subjecting the waste to additional regulation 
will provide additional protection for human health and the environ-
ment; and 

(12) other relevant factors. 

(j) Closure cost estimates. 

(1) Except as otherwise approved by the executive director, 
an owner or operator of a recycling facility that stores combustible non-
hazardous materials outdoors, or that poses a significant risk to public 
health and safety as determined by the executive director, shall provide 
a written cost estimate, in current dollars, showing the cost of hiring a 
third party to close the facility by disposition of all processed and un-
processed materials in accordance with all applicable regulations. The 
closure cost estimate for financial assurance must be submitted with 
any new notification in accordance with §335.6 within 60 days of the 
effective date of this rule for existing facilities or as otherwise requested 
by the executive director. 

(2) The estimate must: 

(A) equal the costs of closure of the facility, including 
disposition of the maximum inventories of all processed and unpro-
cessed combustible materials stored outdoors on site during the life of 
the facility, in accordance with all applicable regulations; 

(B) be based on the costs of hiring a third party that is 
not affiliated (as defined in §328.2 of this title (relating to Definitions)) 
with the owner or operator; and 

(C) be based on a per cubic yard and/or short ton mea-
sure for collection and disposition costs. 

(k) Financial assurance. An owner or operator of a recycling 
facility that stores nonhazardous combustible recyclable materials out-
doors, or that poses a significant risk to public health and safety as 
determined by the executive director, shall establish and maintain fi-
nancial assurance for closure of the facility in accordance with Chapter 
37, Subchapter J of this title (relating to Financial Assurance for Recy-
cling Facilities). 

(l) Closure requirements. 

(1) Closure must include collecting processed and unpro-
cessed materials, and transporting the materials to an authorized facility 
for disposition unless otherwise approved or directed in writing by the 
executive director. 

(2) Closure of the facility must be completed within 180 
days following the most recent acceptance of processed or unprocessed 
materials unless otherwise approved or directed in writing by the ex-
ecutive director. 

(m) Used oil that is recycled and is also a hazardous waste 
solely because it exhibits a hazardous characteristic is not subject to 
the requirements of Subchapters A - I or O of this chapter, but is reg-
ulated under Chapter 324 of this title (relating to Used Oil Standards). 
Used oil that is recycled includes any used oil which is reused, follow-
ing its original use, for any purpose (including the purpose for which 
the oil was originally used). Such term includes, but is not limited to, 
oil which is re-refined, reclaimed, burned for energy recovery, or re-
processed. 

(n) Owners or operators of facilities subject to hazardous 
waste permitting requirements with hazardous waste management 
units that recycle hazardous wastes are subject to the requirements of 
40 CFR Part 264 or Part 265, Subparts AA and BB, as adopted by 
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reference under §335.152(a)(17) and (18) and §335.112(a)(19) and 
(20) of this title (relating to Standards). 

(o) Hazardous waste that is exported or imported for purpose 
of recovery is subject to the requirements of 40 CFR Part 262, Subpart 
H, as amended through November 28, 2016 (81 FR 85696). 

[(o) Hazardous waste that is exported to or imported from des-
ignated member countries of the Organization for Economic Cooper-
ation and Development (OECD), as defined in 40 CFR §262.58(a)(1), 
for purpose of recovery, and any person who exports or imports such 
hazardous waste, is subject to the requirements of 40 CFR Part 262, 
Subpart H (both federal regulation references as amended and adopted 
through April 12, 1996 at 61 FedReg 16290), if the hazardous waste is 
subject to the federal manifesting requirements of 40 CFR Part 262, or 
subject to the universal waste management standards of 40 CFR Part 
273, or subject to Subchapter H, Division 5 of this chapter (relating to 
Universal Waste Rule).] 

(p) Other portions of this chapter that relate to solid wastes 
that are recycled include §335.1 of this title (relating to Definitions), 
under the definition of "Solid waste," §335.6 of this title, §335.17 of 
this title (relating to Special Definitions for Recyclable Materials and 
Nonhazardous Recyclable Materials), §335.18 of this title (relating to 
Variances from Classification as a Solid Waste), §335.19 of this title 
(relating to Standards and Criteria for Variances from Classification as 
a Solid Waste), and Subchapter H of this chapter. 

§335.31. Incorporation of References. 
When used in this chapter [Chapter 335 of this title (relating to In-
dustrial Solid Waste and Municipal Hazardous Waste)], the references 
contained in 40 Code of Federal Regulations [(CFR)] §260.11 are in-
corporated by reference as amended through November 28, 2016 (81 
FR 85696) [September 8, 2005 (70 FR 53420)]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904974 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER B. HAZARDOUS WASTE 
MANAGEMENT GENERAL PROVISIONS 
30 TAC §335.43 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the com-
mission's authority to manage industrial solid waste and haz-

ardous municipal waste; and THSC, §361.024, which authorizes 
the commission to adopt rules regarding the management and 
control of solid waste. 

The proposed amendment implements THSC, Chapter 361. 

§335.43. Permit Required. 
(a) Except as provided in §335.2 of this title (relating to Per-

mit Required), no person shall store, process, or dispose of hazardous 
waste without first having obtained a permit from the Texas Commis-
sion on Environmental Quality (commission) [Texas Natural Resource 
Conservation Commission]. 

(b) Upon receipt of federal Hazardous and Solid Waste Act 
(HSWA) authorization for the commission's [Texas Natural Resource 
Conservation Commission's] Hazardous Waste Program, the commis-
sion shall be authorized to enforce the HSWA provisions that the United 
States Environmental Protection Agency [EPA] imposed in hazardous 
waste permits that were issued before the HSWA authorization was 
granted. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904975 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER C. STANDARDS APPLICABLE 
TO GENERATORS OF HAZARDOUS WASTE 
30 TAC §§335.63, 335.69, 335.71, 335.76, 335.78 

Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the commis-
sion; TWC, §5.102, which provides the commission with the au-
thority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state. The amendments are also proposed under Texas 
Health and Safety Code (THSC), Chapter 361, §361.017, which 
provides the commission's authority to manage industrial solid 
waste and hazardous municipal waste; THSC, §361.024, which 
authorizes the commission to adopt rules regarding the manage-
ment and control of solid waste; THSC, §361.036, which pro-
vides the commission authority to adopt rules regarding records 
and manifests for Class I industrial solid waste or hazardous 
waste; and THSC, §361.078, which relates to the maintenance 
of state program authorization under federal law. 

The proposed amendments implement THSC, Chapter 361. 

§335.63. EPA Identification Numbers. 
(a) A generator must not store, process, dispose of, transport, 

or offer for transportation, hazardous waste without having received an 
Environmental Protection Agency (EPA) identification number. 
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(b) A generator must not offer hazardous waste to transporters 
or to storage, processing or disposal facilities that have not received an 
EPA identification number. 

(c) A recognized trader must not arrange for import or export 
of hazardous waste without having received an EPA identification num-
ber from the EPA Administrator. 

§335.69. Accumulation Time. 

(a) Generators that comply with the requirements of paragraph 
(1) of this subsection are exempt from all requirements adopted by ref-
erence in §335.112(a)(6) and (7) of this title (relating to Standards), 
except 40 Code of Federal Regulations (CFR) §265.111 and §265.114. 
Except as provided in subsections (f) - (h) and (n) of this section, a gen-
erator may accumulate hazardous waste on-site for 90 days without a 
permit or interim status provided that: 

(1) the waste is placed: 

(A) in containers and the generator complies with the 
applicable requirements of 40 CFR Part 265, Subparts I, AA, BB, and 
CC, as adopted by reference under §335.112(a) of this title; and/or 

(B) in tanks and the generator complies with the appli-
cable requirements of 40 CFR Part 265, Subparts J, AA, BB, and CC, 
except 40 CFR §265.197(c) and §265.200, as adopted by reference un-
der §335.112(a) of this title; and/or 

(C) on drip pads and the generator complies with 
§335.112(a)(18) of this title and maintains the following records at the 
facility: a description of procedures that will be followed to ensure 
that all wastes are removed from the drip pad and associated collection 
system at least once every 90 days; and documentation of each waste 
removal, including the quantity of waste removed from the drip pad 
and the sump or collection system and the date and time of removal; 
and/or 

(D) in containment buildings and the generator com-
plies with 40 CFR Part 265, Subpart DD, as adopted by reference under 
§335.112(a) of this title and has placed its professional engineer certifi-
cation that the building complies with the design standards specified in 
40 CFR §265.1101 in the facility's operating record prior to operation 
of the unit. The owner or operator shall maintain the following records 
at the facility: 

(i) a written description of procedures to ensure that 
each waste volume remains in the unit for no more than 90 days, a writ-
ten description of the waste generation and management practices for 
the facility showing that they are consistent with respecting the 90-day 
limit, and documentation that the procedures are complied with; or 

(ii) documentation that the unit is emptied at least 
once every 90 days; 

(2) the date upon which each period of accumulation be-
gins is clearly marked and visible for inspection on each container; and 

(3) while being accumulated on-site, each container and 
tank is labeled or marked clearly with the words, "Hazardous Waste"; 
and 

(4) the generator complies with the following: 

(A) the requirements for owners or operators in 40 CFR 
Part 265, Subparts C and D and with 40 CFR §265.16, as adopted by 
reference in §335.112(a) of this title; 

(B) all applicable requirements under 40 CFR Part 268, 
as adopted by reference under §335.431 of this title (relating to Pur-
pose, Scope, and Applicability); and 

(C) Section 335.113 of this title (relating to Reporting 
of Emergency Situations by Emergency Coordinator). 

(b) A generator of 1,000 kilograms or greater of hazardous 
waste in a calendar month, or greater than 1 kilogram of acute haz-
ardous waste listed in 40 CFR §261.31 or §261.33(e) in a calendar 
month, who accumulates hazardous waste or acute hazardous waste 
for more than 90 days is an operator of a storage facility and is subject 
to the requirements of 40 CFR Parts 264, 265, and 267 and the permit 
requirements of 40 CFR Part 270 unless he has been granted an ex-
tension to the 90-day period. Such extension may be granted by the 
executive director if hazardous wastes must remain on-site for longer 
than 90 days due to unforeseen, temporary, and uncontrollable circum-
stances. An extension of up to 30 days may be granted at the discretion 
of the executive director on a case-by-case basis. 

(c) Persons exempted under this provision, who generate haz-
ardous waste, are still subject to the requirements in Subchapter A of 
this chapter (relating to Industrial Solid Waste and Municipal Haz-
ardous Waste in General) applicable to generators of Class 1 waste. 

(d) A generator, other than a conditionally exempt small quan-
tity generator regulated under §335.78 of this title (relating to Special 
Requirements for Hazardous Waste Generated by Conditionally Ex-
empt Small Quantity Generators), may accumulate as much as 55 gal-
lons of hazardous waste or one quart of acutely hazardous waste listed 
in 40 CFR §261.31 or §261.33(e) in containers at or near any point of 
generation where wastes initially accumulate, which is under the con-
trol of the operator of the process generating the waste, without a per-
mit or interim status and without complying with subsection (a) or (f) 
of this section provided he: 

(1) complies with 40 CFR §§265.171, 265.172, and 
265.173(a), as adopted by reference under §335.112(a) of this title; 
and 

(2) marks his containers either with the words "Hazardous 
Waste" or with other words that identify the contents of the containers. 

(e) A generator who accumulates either hazardous waste or 
acutely hazardous waste listed in 40 CFR §261.31 or §261.33(e) in ex-
cess of the amounts listed in subsection (d) of this section at or near 
any point of generation must, with respect to that amount of excess 
waste, comply within three days with subsection (a) of this section or 
other applicable provisions of this chapter. During the three-day pe-
riod, the generator must continue to comply with subsection (d) of this 
section. The generator must mark the container holding the excess ac-
cumulation of hazardous waste with the date the excess amount began 
accumulating. 

(f) A generator who generates greater than 100 kilograms but 
less than 1,000 kilograms of hazardous waste in a calendar month may 
accumulate hazardous waste on-site for 180 days or less without a per-
mit or without having interim status provided that: 

(1) the quantity of waste accumulated on-site never ex-
ceeds 6,000 kilograms; 

(2) the generator complies with the requirements of 40 
CFR Part 265, Subpart I, as adopted by reference under §335.112(a) 
of this title, except 40 CFR §265.176 and §265.178; 

(3) the generator complies with the requirements of 40 
CFR §265.201, as adopted by reference under §335.112(a) of this title; 

(4) the generator complies with the requirements of: 

(A) subsection (a)(2) and (3) of this section; 

(B) 40 CFR Part 265, Subpart C, as adopted by refer-
ence under §335.112(a) of this title; 
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(C) all applicable requirements under 40 CFR Part 267, 
as adopted by reference under §335.601 and §335.602 of this title (re-
lating to Purpose, Scope, and Applicability; and Standards); and 

(D) all applicable requirements under 40 CFR Part 268, 
as adopted by reference under §335.431 of this title; and 

(5) the generator complies with the following require-
ments. 

(A) At all times there must be at least one employee ei-
ther on the premises or on call (i.e., available to respond to an emer-
gency by reaching the facility within a short period of time) with the 
responsibility for coordinating all emergency response measures spec-
ified in subparagraph (D) of this paragraph. This employee is the emer-
gency coordinator. 

(B) The generator must post the following information 
next to telephones that may be used to summon emergency assistance: 

(i) the name and telephone number of the emergency 
coordinator; 

(ii) location of fire extinguishers and spill control 
material, and, if present, fire alarm; and 

(iii) the telephone number of the fire department, un-
less the facility has a direct alarm. 

(C) The generator must ensure that all employees are 
thoroughly familiar with proper waste handling and emergency pro-
cedures, relevant to their responsibilities during normal facility opera-
tions and emergencies; 

(D) The emergency coordinator or his designee must re-
spond to any emergencies that arise. The applicable responses are as 
follows. 

(i) In the event of a fire, call the fire department or 
attempt to extinguish it using a fire extinguisher. 

(ii) In the event of a spill, contain the flow of haz-
ardous waste to the extent possible, and as soon as is practicable, clean 
up the hazardous waste and any contaminated materials or soil. 

(iii) In the event of a fire, explosion, or other release 
which could threaten human health outside the facility or when the gen-
erator has knowledge that a spill has reached surface water, the gener-
ator must immediately notify the National Response Center (using its 
24-hour toll free number (800) 424-8802) and the commission accord-
ing to the procedures set out in the State of Texas oil and hazardous 
substances spill contingency plan. The reports must include the fol-
lowing information: 

(I) the name, address, and United States Envi-
ronmental Protection Agency (EPA) identification number of the gen-
erator; 

(II) date, time, and type of incident (e.g., spill or 
fire); 

(III) quantity and type of hazardous waste in-
volved in the incident; 

(IV) extent of injuries, if any; and 

(V) estimated quantity and disposition of recov-
ered materials, if any. 

(g) A generator who generates greater than 100 kilograms but 
less than 1,000 kilograms of hazardous waste in a calendar month and 
who must transport his waste, or offer his waste for transportation, 
over a distance of 200 miles or more for off-site processing, storage, 

or disposal may accumulate hazardous waste on-site for 270 days or 
less without a permit or without having interim status, provided that he 
complies with the requirements of subsection (f) of this section. 

(h) A generator who generates greater than 100 kilograms but 
less than 1,000 kilograms of hazardous waste in a calendar month and 
who accumulates hazardous waste in quantities exceeding 6,000 kilo-
grams or accumulates hazardous waste for more than 180 days (or for 
more than 270 days if he must transport his waste, or offer his waste 
for transportation, over a distance of 200 miles or more) is an operator 
of a storage facility and is subject to the requirements of this chapter 
(relating to Industrial Solid Waste and Municipal Hazardous Waste), 
and Subchapters E and F of this chapter (relating to Interim Standards 
for Owners and Operators of Hazardous Waste Treatment, Storage, or 
Disposal Facilities; and Permitting Standards for Owners and Opera-
tors of Hazardous Waste Treatment, Storage, or Disposal Facilities) and 
the permit requirements of Chapter 305 of this title (relating to Consol-
idated Permits), unless he has been granted an extension to the 180-day 
(or 270-day, if applicable) period. Such extension may be granted 
by the executive director if hazardous wastes must remain on-site for 
longer than 180 days (or 270 days, if applicable) due to unforeseen, 
temporary, and uncontrollable circumstances. An extension of up to 
30 days may be granted at the discretion of the executive director on a 
case-by-case basis. 

(i) A generator who generates or collects hazardous waste for 
the purpose of treatability studies is not subject to this section. 

(j) A generator of 1,000 kilograms or greater of hazardous 
waste per calendar month who also generates wastewater treatment 
sludges from electroplating operations that meet the listing description 
for EPA hazardous waste number F006, may accumulate F006 waste 
on-site for more than 90 days, but not more than 180 days without a 
permit or without having interim status provided that: 

(1) the generator has implemented pollution prevention 
practices that reduce the amount of any hazardous substances, pollu-
tants, or contaminants entering the F006 waste or otherwise released 
to the environment prior to its recycling; 

(2) the F006 waste is legitimately recycled through metals 
recovery; 

(3) no more than 20,000 kilograms of F006 waste is accu-
mulated on-site at any one time; and 

(4) the F006 waste is managed in accordance with the fol-
lowing: 

(A) the F006 waste is placed: 

(i) in containers and the generator complies with the 
applicable requirements of 40 CFR Part 265, Subparts I, AA, and BB, 
as adopted by reference under §335.112(a) of this title, and 40 CFR 
Part 265, Subpart CC; and/or 

(ii) in tanks and the generator complies with the ap-
plicable requirements of 40 CFR Part 265, Subparts J, AA, BB, as 
adopted by reference under §335.112(a) of this title, and 40 CFR Part 
265, Subpart CC, except 40 CFR §265.197(c) and §265.200; and/or 

(iii) in containment buildings and the generator 
complies with 40 CFR Part 265, Subpart DD, as adopted by reference 
under §335.112(a) of this title, and has placed its professional engineer 
certification that the building complies with the design standards 
specified in 40 CFR §265.1101 in the facility's operating record prior 
to operation of the unit. The owner or operator shall maintain the 
following records at the facility: 
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(I) a written description of procedures to ensure 
that the F006 waste remains in the unit for no more than 180 days, a 
written description of the waste generation and management practices 
for the facility showing that they are consistent with the 180-day limit, 
and documentation that the generator is complying with the procedures; 
or 

(II) documentation that the unit is emptied at 
least once every 180 days; 

(B) the generator complies with 40 CFR §265.111 and 
§265.114, as adopted by reference under §335.112(a)(6) of this title; 

(C) the date upon which each period of accumulation 
begins is clearly marked and visible for inspection on each container; 

(D) while being accumulated on-site, each container 
and tank is labeled or marked clearly with the words "Hazardous 
Waste"; and 

(E) the generator complies with the following: 

(i) the requirements for owners or operators in 40 
CFR Part 265, Subparts C and D, and 40 CFR §265.16, as adopted by 
reference under §335.112(a) of this title; 

(ii) 40 CFR §268.7(a)(5), as adopted by reference 
under §335.431(c) of this title; and 

(iii) Section 335.113 of this title. 

(k) A generator of 1,000 kilograms or greater of hazardous 
waste per calendar month who also generates wastewater treatment 
sludges from electroplating operations that meet the listing descrip-
tion for EPA hazardous waste number F006, and who must transport 
this waste, or offer this waste for transportation, over a distance of 200 
miles or more for off-site metals recovery, may accumulate F006 waste 
on-site for more than 90 days, but not more than 270 days without a per-
mit or without having interim status if the generator complies with the 
requirements of subsection (j)(1) - (4) of this section. 

(l) A generator accumulating F006 waste in accordance with 
subsection (j) or (k) of this section who accumulates F006 waste on-site 
for more than 180 days (or for more than 270 days if the generator must 
transport this waste, or offer this waste for transportation, over a dis-
tance of 200 miles or more), or who accumulates more than 20,000 
kilograms of F006 waste on-site is an operator of a hazardous waste 
storage facility and is subject to the requirements of this chapter and 
Chapter 305 of this title applicable to such owners and operators, un-
less the generator has been granted an extension to the 180-day (or 
270-day if applicable) period or an exception to the 20,000 kilogram 
accumulation limit. Such extensions and exceptions may be granted by 
the executive director if F006 waste must remain on-site for longer than 
180 days (or 270 days if applicable) or if more than 20,000 kilograms 
of F006 waste must remain on-site due to unforeseen, temporary, and 
uncontrollable circumstances. An extension of up to 30 days or an ex-
ception to the accumulation limit may be granted at the discretion of 
the executive director on a case-by-case basis. 

(m) A generator who sends a shipment of hazardous waste to 
a designated facility with the understanding that the designated facil-
ity can accept and manage the waste and later receives that shipment 
back as a rejected load or residue in accordance with the manifest dis-
crepancy provisions of §335.10 of this title (relating to Shipping and 
Reporting Procedures Applicable to Generators of Hazardous Waste or 
Class 1 Waste [and Primary Exporters of Hazardous Waste]) may ac-
cumulate the returned waste on-site in accordance with subsections (a) 
and (b) of this section or subsections (f) - (h) of this section depending 
on the amount of hazardous waste on-site in that calendar month. Upon 
receipt of the returned shipment, the generator must: 

(1) Sign Item 18c of the manifest, if the transporter re-
turned the shipment using the original manifest; or 

(2) Sign Item 20 of the manifest, if the transporter returned 
the shipment using a new manifest. 

(n) A generator who sends a shipment of Class 1 waste to a 
designated facility with the understanding that the designated facility 
can accept and manage the waste and later receives that shipment back 
as a rejected load or residue in accordance with the manifest discrep-
ancy provisions of §335.10 of this title may accumulate the returned 
waste on-site. Upon receipt of the returned shipment, the generator 
must: 

(1) Sign Item 18c of the manifest, if the transporter re-
turned the shipment using the original manifest; or 

(2) Sign Item 20 of the manifest, if the transporter returned 
the shipment using a new manifest. 

§335.71. Biennial Reporting. 

In addition to annual reporting which is required under §335.9 of this 
title (relating to Recordkeeping and Annual Reporting Procedures Ap-
plicable to Generators), in every even-numbered year facilities sub-
ject to the United States Environmental Protection Agency biennial re-
porting requirements shall submit to the commission information as re-
quired by 40 Code of Federal Regulations §262.41, as amended through 
November 28, 2016 (81 FR 85696). Upon request, this supplemental 
information shall be prepared in a form provided or approved by the 
executive director and submitted within the specified timeframe. Ac-
tivities covered in the report shall be for the previous odd-numbered 
report year. Facilities subject to the United States Environmental Pro-
tection Agency biennial reporting requirements include all large quan-
tity generators of hazardous waste for any month during the previous 
odd-numbered report year. 

§335.76. Additional Requirements Applicable to International Ship-
ments. 

(a) Transboundary movements of hazardous waste shall com-
ply with 40 Code of Federal Regulations (CFR) §262.12, and 40 CFR 
Part 262, Subpart H, as amended through November 28, 2016 (81 FR 
85696). 

(b) Imports of industrial solid waste shall comply with all ap-
plicable requirements of this chapter. 

(c) Reporting for exports of hazardous waste is not required on 
the Biennial Report form. A separate annual report requirement is set 
forth at 40 CFR §262.83(g), as amended through November 28, 2016 
(81 FR 85696), for hazardous waste exporters. 

[(a) Any person who exports hazardous waste to a foreign 
country or imports hazardous waste from a foreign country into 
the state must comply with the requirements of this title and with 
the special requirements of this section. Except to the extent the 
regulations contained in 40 Code of Federal Regulations (CFR) 
§262.58 as amended through January 8, 2010 (75 FR 1236), a pri-
mary exporter of hazardous waste must comply with the special 
requirements of this section as they apply to primary exporters, and a 
transporter transporting hazardous waste for export must comply with 
applicable requirements of §335.11 of this title (relating to Shipping 
Requirements for Transporters of Hazardous Waste or Class 1 Waste) 
and §335.14 of this title (relating to Recordkeeping Requirements 
Applicable to Transporters of Hazardous Waste or Class 1 Waste) 
and Subchapter D of this chapter (relating to Standards Applicable 
to Transporters of Hazardous Waste). 40 CFR §262.58 sets forth the 
requirements of international agreements between the United States 
and receiving countries which establish different notice, export, and 
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enforcement procedures for the transportation, processing, storage, 
and disposal of hazardous waste for shipments between the United 
States and those countries.] 

[(b) Exports of hazardous waste are prohibited except in com-
pliance with the applicable requirements of this subchapter, the special 
requirements of this section, and §335.11 of this title and §335.14 of 
this title and Subchapter D of this chapter. Exports of hazardous waste 
are prohibited unless:] 

[(1) notification in accordance with the regulations con-
tained in 40 CFR §262.53, as amended and adopted through April 12, 
1996 (61 FR 16290) has been provided;] 

[(2) the receiving country has consented to accept the haz-
ardous waste;] 

[(3) a copy of the United States Environmental Protection 
Agency (EPA) acknowledgment of consent to the shipment accompa-
nies the hazardous waste shipment and, unless exported by rail, is at-
tached to the manifest (or shipping paper for exports by water (bulk 
shipment));] 

[(4) the hazardous waste shipment conforms to the terms 
of the receiving country's written consent as reflected in the EPA ac-
knowledgment of consent; and] 

[(5) the primary exporter complies with the manifest re-
quirements of §335.10 of this title (relating to Shipping and Reporting 
Procedures Applicable to Generators of Hazardous Waste or Class 1 
Waste and Primary Exporters of Hazardous Waste) except that:] 

[(A) the primary exporter must attach a copy of the EPA 
acknowledgment of consent to the shipment to the manifest which must 
accompany the hazardous waste shipment. For exports by rail or wa-
ter (bulk shipment), the primary exporter must provide the transporter 
with an EPA acknowledgment of consent which must accompany the 
hazardous waste but which need not be attached to the manifest except 
that for exports by water (bulk shipment) the primary exporter must at-
tach the copy of the EPA acknowledgment of consent to the shipping 
paper; and] 

[(B) the primary exporter may obtain the manifest from 
any source that is registered with the EPA as a supplier of manifests.] 

[(c) A primary exporter must submit an exception report to the 
executive director if:] 

[(1) he has not received a copy of the manifest signed by 
the transporter stating the date and place of departure from the United 
States within 45 days from the date it was accepted by the initial trans-
porter;] 

[(2) within 90 days from the date the waste was accepted 
by the initial transporter, the primary exporter has not received written 
confirmation from the foreign consignee that the hazardous waste was 
received; or] 

[(3) the waste was returned to the United States.] 

[(d) When importing hazardous waste into the state from a for-
eign country, a person must prepare a manifest in accordance with the 
requirements of §335.10 of this title and 40 CFR §262.60.] 

[(e) Any person exporting hazardous waste shall file an annual 
report with the executive director as required in §335.9 of this title (re-
lating to Recordkeeping and Annual Reporting Procedures Applicable 
to Generators) summarizing the types, quantities, frequency, and ulti-
mate destination of all such hazardous waste exported during the pre-
vious calendar year.] 

[(f) Any person who exports hazardous waste to a foreign 
country or imports hazardous waste from a foreign country into the 
state must comply with the requirements of the regulations contained 
in 40 CFR §262.58 (International Agreements), as amended and 
adopted through January 8, 2010 (75 FR 1236).] 

[(g) Except to the extent that they are clearly inconsistent with 
Texas Health and Safety Code, Chapter 361, or the rules of the com-
mission, primary exporters must comply with the regulations contained 
in 40 CFR §262.57, which are in effect as of November 8, 1986.] 

[(h) Transfrontier shipments of hazardous waste for recovery 
within countries belonging to the Organization for Economic Coopera-
tion and Development are subject to 40 CFR Part 262, Subpart H, which 
is adopted by reference as amended and adopted in the CFR through 
January 8, 2010 (75 FR 1236).] 

§335.78. Special Requirements for Hazardous Waste Generated by 
Conditionally Exempt Small Quantity Generators. 

(a) A generator is a conditionally exempt small quantity gen-
erator in a calendar month if he generates no more than 100 kilograms 
of hazardous waste in that month. 

(b) Except for those wastes identified in subsections (e) - (g) 
and (j) of this section, a conditionally exempt small quantity gener-
ator's hazardous wastes are not subject to regulation under Subchap-
ters C - H and O of this chapter (relating to Standards Applicable 
to Generators of Hazardous Waste; Standards Applicable to Trans-
porters of Hazardous Waste; Interim Standards for Owners and Op-
erators of Hazardous Waste Treatment, Storage, or Disposal Facilities; 
Permitting Standards for Owners and Operators of Hazardous Waste 
Treatment, Storage, or Disposal Facilities; Location Standards for Haz-
ardous Waste Storage, Processing, or Disposal; Standards for the Man-
agement of Specific Wastes and Specific Types of Facilities; and Land 
Disposal Restrictions); Chapter 1 of this title (relating to Purpose of 
Rules, General Provisions); Chapter 3 of this title (relating to Defi-
nitions); Chapter 10 of this title (relating to Commission Meetings); 
Chapter 20 of this title (relating to Rulemaking); Chapter 37 of this ti-
tle (relating to Financial Assurance); Chapter 39 of this title (relating 
to Public Notice); Chapter 40 of this title (relating to Alternative Dis-
pute Resolution Procedure); Chapter 50 of this title (relating to Action 
on Applications and Other Authorizations); Chapter 55 of this title (re-
lating to Requests for Reconsideration and Contested Case Hearings; 
Public Comment); Chapter 70 of this title (relating to Enforcement); 
Chapter 80 of this title (relating to Contested Case Hearings); Chapter 
86 of this title (relating to Special Provisions for Contested Case Hear-
ings; Chapter 305 of this title (relating to Consolidated Permits); or the 
notification requirements of the Resource Conservation and Recovery 
Act, §3010, provided the generator complies with the requirements of 
subsections (f), (g), and (j) of this section. 

(c) When making the quantity determinations of Subchapters 
A - C of this chapter (relating to Industrial Solid Waste and Munici-
pal Hazardous Waste in General; Hazardous Waste Management Gen-
eral Provisions; and Standards Applicable to Generators of Hazardous 
Waste), the generator must include all hazardous waste it generates, ex-
cept hazardous waste that: 

(1) is exempt from regulation under 40 Code of Federal 
Regulations (CFR) §261.4(c) - (f), as amended through November 28, 
2016 (81 FR 85696), §335.24(c) of this title (relating to Requirements 
For Recyclable Materials and Nonhazardous Recyclable Materials), 
§335.41(f)(1) of this title (relating to Purpose, Scope and Applicabil-
ity), or 40 CFR §261.8; 

(2) is managed immediately upon generation only in 
on-site elementary neutralization units, wastewater treatment units, or 
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totally enclosed treatment facilities as defined in §335.1 of this title 
(relating to Definitions); 

(3) is recycled, without prior storage or accumulation, only 
in an on-site process subject to regulation under §335.24(f) of this title; 

(4) is used oil managed under the requirements of 
§335.24(j) of this title and Chapter 324 of this title (relating to Used 
Oil); 

(5) are spent lead-acid batteries managed under the require-
ments of §335.251 of this title (relating to Applicability and Require-
ments); 

(6) is universal waste managed under §335.41(j) of this ti-
tle and Subchapter H, Division 5 of this chapter (relating to Universal 
Waste Rule); or 

(7) is an unused commercial chemical product (listed in 40 
CFR Part 261, Subpart D or exhibiting one or more characteristics in 
40 CFR Part 261, Subpart C) that is generated solely as a result of a 
laboratory clean-out conducted at an eligible academic entity consis-
tent with 40 CFR §262.213. For purposes of this provision, the phrase 
"eligible academic entity" shall have the meaning as defined in 40 CFR 
§262.200. 

(d) In determining the quantity of hazardous waste generated, 
a generator need not include: 

(1) hazardous waste when it is removed from on-site stor-
age provided that the waste was counted at the time it was generated; 

(2) hazardous waste which is generated or collected for the 
purpose of treatability studies; 

(3) hazardous waste produced by on-site processing (in-
cluding reclamation) of his hazardous waste, so long as the hazardous 
waste that is processed was counted once; or 

(4) spent materials that are generated, reclaimed, and sub-
sequently reused on-site, so long as such spent materials have been 
counted once. 

(e) If a generator generates acute hazardous waste in a calen-
dar month in quantities greater than set forth in paragraphs (1) or (2) 
of this subsection, all quantities of that acute hazardous waste are sub-
ject to full regulation under Subchapters C - H and O of this chapter; 
Chapter 1 of this title; Chapter 3 of this title; Chapter 10 of this title; 
Chapter 20 of this title; Chapter 37 of this title; Chapter 39 of this title; 
Chapter 40 of this title; Chapter 50 of this title; Chapter 55 of this ti-
tle; Chapter 70 of this title; Chapter 80 of this title; Chapter 86 of this 
title; Chapter 305 of this title; and the notification requirements of the 
Resource Conservation and Recovery Act, §3010: 

(1) a total of one kilogram of acute hazardous waste listed 
in 40 CFR §§261.31, 261.32, or 261.33(e); or 

(2) a total of 100 kilograms of any residue or contaminated 
soil, waste, or other debris resulting from the clean-up of a spill, into or 
on any land or water, of any acute hazardous wastes listed in 40 CFR 
§§261.31, 261.32, or 261.33(e). 

(f) In order for acute hazardous wastes generated by a gener-
ator of acute hazardous wastes in quantities equal to or less than those 
set forth in subsection (e)(1) or (2) of this section to be excluded from 
full regulation under this section, the generator must comply with the 
following requirements: 

(1) The generator must comply with the requirements in 
§335.62 of this title (relating to Hazardous Waste Determination and 
Waste Classification). 

(2) The generator may accumulate acute hazardous waste 
on-site. If the generator accumulates at any time acute hazardous 
wastes in quantities greater than those set forth in subsection (e)(1) 
or (2) of this section, all of those accumulated wastes are subject to 
regulation under Subchapters C - H and O of this chapter; Chapter 1 
of this title; Chapter 3 of this title; Chapter 10 of this title; Chapter 
20 of this title; Chapter 37 of this title; Chapter 39 of this title; 
Chapter 40 of this title; Chapter 50 of this title; Chapter 55 of this 
title; Chapter 70 of this title; Chapter 80 of this title; Chapter 86 of 
this title; Chapter 305 of this title; and the notification requirements 
of the Resource Conservation and Recovery Act, §3010. The time 
period of §335.69(f) of this title (relating to Accumulation Time) for 
accumulation of wastes on-site begins when the accumulated wastes 
exceed the applicable exclusion limit. 

(3) A conditionally exempt small quantity generator may 
either process or dispose of its acute hazardous waste in an on-site fa-
cility, or ensure delivery to an off-site storage, processing or disposal 
facility, either of which, if located in the United States, is: 

(A) permitted by the United States Environmental Pro-
tection Agency (EPA) under 40 CFR Part 270; 

(B) in interim status under 40 CFR Parts 270 and 265; 

(C) authorized to manage hazardous waste by a state 
with a hazardous waste management program approved under 40 CFR 
Part 271; 

(D) permitted, licensed, or registered by a state to man-
age municipal solid waste and, if managed in a municipal solid waste 
landfill, is subject to 40 CFR Part 258; 

(E) permitted, licensed, or registered by a state to man-
age non-municipal nonhazardous [non-hazardous] waste and, if man-
aged in a non-municipal nonhazardous [non-hazardous] waste disposal 
unit after January 1, 1998, is subject to the requirements in 40 CFR 
§§257.5 - 257.30; 

(F) a facility which: 

(i) beneficially uses or reuses, or legitimately recy-
cles or reclaims its waste; or 

(ii) processes its waste prior to beneficial use or 
reuse, or legitimate recycling or reclamation; or 

(G) for universal waste managed under Subchapter H, 
Division 5 of this chapter, a universal waste handler or destination fa-
cility subject to the requirements of Subchapter H, Division 5 of this 
chapter. 

(g) In order for hazardous waste generated by a conditionally 
exempt small quantity generator in quantities of less than 100 kilo-
grams of hazardous waste during a calendar month to be excluded from 
full regulation under this section, the generator must comply with the 
following requirements: 

(1) The conditionally exempt small quantity generator 
must comply with §335.62 of this title. 

(2) The conditionally exempt small quantity generator may 
accumulate hazardous waste on-site. If such generator accumulates at 
any time more than a total of 1000 kilograms of its hazardous wastes, all 
of those accumulated wastes are subject to regulation under the special 
provisions of this subchapter applicable to generators of between 100 
kilograms and 1000 kilograms of hazardous waste in a calendar month 
as well as the requirements of Subchapters D - H and O of this chapter; 
Chapter 1 of this title; Chapter 3 of this title; Chapter 10 of this title; 
Chapter 20 of this title; Chapter 37 of this title; Chapter 39 of this 
title; Chapter 40 of this title; Chapter 50 of this title; Chapter 55 of 
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this title; Chapter 70 of this title; Chapter 80 of this title; Chapter 86 of 
this title; Chapter 305 of this title; and the notification requirements of 
the Resource Conservation and Recovery Act, §3010. The time period 
of §335.69(f) of this title for accumulation of wastes on-site begins for 
a conditionally exempt small quantity generator when the accumulated 
wastes exceed 1,000 kilograms; 

(3) A conditionally exempt small quantity generator may 
either process or dispose of its hazardous waste in an on-site facility, 
or ensure delivery to an off-site storage, processing or disposal facility, 
either of which, if located in the United States, is: 

(A) permitted by the EPA under 40 CFR Part 270; 

(B) in interim status under 40 CFR Parts 270 and 265; 

(C) authorized to manage hazardous waste by a state 
with a hazardous waste management program approved under 40 CFR 
Part 271; 

(D) permitted, licensed, or registered by a state to man-
age municipal solid waste and, if managed in a municipal solid waste 
landfill, is subject to 40 CFR Part 258 or equivalent or more stringent 
rules under Chapter 330 of this title (relating to Municipal Solid Waste); 

(E) permitted, licensed, or registered by a state to man-
age non-municipal or industrial nonhazardous [non-hazardous] waste 
and, if managed in a non-municipal or industrial nonhazardous [non-
hazardous] waste disposal unit after January 1, 1998, is subject to the 
requirements in 40 CFR §§257.5 - 257.30 or equivalent or more strin-
gent counterpart rules that may be adopted by the commission relat-
ing to additional requirements for industrial nonhazardous [non-haz-
ardous] waste disposal units that may receive hazardous waste from 
conditionally exempt small quantity generators; 

(F) a facility which: 

(i) beneficially uses or reuses, or legitimately recy-
cles or reclaims its waste; or 

(ii) processes its waste prior to beneficial use or 
reuse, or legitimate recycling or reclamation; [or] 

(G) for universal waste managed under Subchapter H, 
Division 5 of this chapter, a universal waste handler or destination fa-
cility subject to the requirements of Subchapter H, Division 5 of this 
chapter; or[.] 

(H) for airbag waste, an airbag waste collection facility 
or a designated facility subject to the requirements of 40 CFR §261.4(j). 

(h) Hazardous waste subject to the reduced requirements of 
this section may be mixed with nonhazardous [non-hazardous] waste 
and remain subject to these reduced requirements even though the re-
sultant mixture exceeds the quantity limitations identified in this sec-
tion, unless the mixture meets any of the characteristics of hazardous 
waste identified in 40 CFR Part 261, Subpart C. 

(i) If any person mixes a solid waste with a hazardous waste 
that exceeds a quantity exclusion level of this section, the mixture is 
subject to full regulation under this chapter. 

(j) If a conditionally exempt small quantity generator's wastes 
are mixed with used oil, the mixture is subject to Chapter 324 of this 
title (relating to Used Oil Standards) and 40 CFR Part 279. Any ma-
terial produced from such a mixture by processing, blending, or other 
treatment is also so regulated. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904976 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER D. STANDARDS APPLICABLE 
TO TRANSPORTERS OF HAZARDOUS WASTE 
30 TAC §335.91 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the commis-
sion's authority to manage industrial solid waste and hazardous 
municipal waste; THSC, §361.024, which authorizes the com-
mission to adopt rules regarding the management and control 
of solid waste; THSC, §361.036, which provides the commis-
sion authority to adopt rules regarding records and manifests for 
Class I industrial solid waste or hazardous waste; and THSC, 
§361.078, which relates to the maintenance of state program 
authorization under federal law. 

The proposed amendment implements THSC, Chapter 361. 

§335.91. Scope. 

(a) This subchapter establishes standards for transporters 
transporting hazardous waste to off-site storage, processing, or dis-
posal facilities. These standards are in addition to any applicable 
provisions contained in Subchapter A of this chapter (relating to 
Industrial Solid Waste and Municipal Hazardous Waste Management 
in General). 

(b) This subchapter does not apply to on-site transportation of 
hazardous waste by generators or by owners or operators of storage, 
processing or disposal facilities. 

(c) A transporter of hazardous waste must also comply with 
any standards applicable to generators of hazardous waste if he: 

(1) transports hazardous waste into the state from a foreign 
country; or 

(2) mixes hazardous waste of different Department of 
Transportation shipping descriptions by placing them into a single 
container. 

(d) Transporters who store hazardous waste are owners or op-
erators of storage facilities and, as such, are also subject to the permit 
requirements and storage standards contained in this chapter. 

(e) A transporter of hazardous waste that is being imported 
from or exported to any other country for purposes of recovery or dis-
posal is subject to all relevant requirements of 40 Code of Federal Reg-
ulations (CFR), Part 262, Subpart H, including, but not limited to, 40 
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CFR §262.83(d) and §262.84(d) for movement documents, as amended 
through November 28, 2016 (81 FR 85696). 

[(e) A transporter of hazardous waste subject to the federal 
manifesting requirements of 40 Code of Federal Regulations (CFR) 
Part 262, or subject to state hazardous waste manifesting requirements 
of §335.11 of this title (relating to Shipping Requirements for Trans-
porters of Hazardous Waste or Class 1 Waste), or subject to the uni-
versal waste management standards of 40 CFR Part 273, or subject to 
Subchapter H, Division 5 of this chapter (relating to Universal Waste 
Rule), that is being imported from or exported to any of the countries 
listed in 40 CFR §262.58(a)(1) for purposes of recovery is subject to 
this subchapter and to all other relevant requirements of 40 CFR Part 
262, Subpart H, including, but not limited to, 40 CFR §262.84 for track-
ing documents]. 

(f) The regulations in this chapter do not apply to transporta-
tion during an explosives or munitions emergency response conducted 
in accordance with §335.41(d)(2) of this title (relating to Purpose, 
Scope and Applicability). 

(g) 40 CFR §266.203, as adopted by reference under Subchap-
ter H, Division 6 of this chapter (relating to Military Munitions), iden-
tifies how the requirements of this subchapter apply to military muni-
tions classified as solid waste under 40 CFR §266.202. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904977 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER E. INTERIM STANDARDS FOR 
OWNERS AND OPERATORS OF HAZARDOUS 
WASTE TREATMENT, STORAGE, OR 
DISPOSAL FACILITIES 
30 TAC §335.112 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the commis-
sion's authority to manage industrial solid waste and hazardous 
municipal waste; THSC, §361.024, which authorizes the com-
mission to adopt rules regarding the management and control 
of solid waste; THSC, §361.036, which provides the commis-
sion authority to adopt rules regarding records and manifests for 
Class I industrial solid waste or hazardous waste; and THSC, 

§361.078, which relates to the maintenance of state program 
authorization under federal law. 

The proposed amendment implements THSC, Chapter 361. 

§335.112. Standards. 

(a) The following regulations contained in 40 Code of Federal 
Regulations (CFR) Part 265 (including all appendices to Part 265) (ex-
cept as otherwise specified in this section) are adopted by reference as 
amended [and adopted in the CFR] through June 1, 1990 (55 FR 22685) 
and as further amended as indicated in each paragraph of this subsec-
tion: 

(1) Subpart B - General Facility Standards (as amended 
through November 28, 2016 (81 FR 85696)) [January 8, 2010 (75 FR 
1236))]; 

(2) Subpart C - Preparedness and Prevention; 

(3) Subpart D - Contingency Plan and Emergency Proce-
dures (as amended through March 18, 2010 (75 FR 12989)), except 40 
CFR §265.56(d); 

(4) Subpart E - Manifest System, Recordkeeping and 
Reporting (as amended through November 28, 2016 (81 FR 85696)) 
[February 7, 2014 (79 FR 7518))], except 40 CFR §§265.71, 265.72, 
and 265.75 - 265.77; 

(5) Subpart F - Groundwater Monitoring (as amended 
through April 4, 2006 (71 FR 16862)), except 40 CFR §265.90 and 
§265.94; 

(6) Subpart G - Closure and Post-Closure (as amended 
through July 14, 2006 (71 FR 40254)); except 40 CFR §265.112(d)(3) 
and (4) and §265.118(e) and (f); 

(7) Subpart H - Financial Requirements (as amended 
through September 16, 1992 (57 FR 42832)); except 40 CFR 
§§265.140, 265.141, 265.142(a)(2), (b) and (c), 265.143(a) - (g), 
265.144(b) and (c), 265.145(a) - (g), 264.146, 265.147(a) - (d), and (f) 
- (k), and 265.148 - 265.150; 

(8) Subpart I - Use and Management of Containers (as 
amended through July 14, 2006 (71 FR 40254)); 

(9) Subpart J - Tank Systems (as amended through July 14, 
2006 (71 FR 40254)); 

(10) Subpart K - Surface Impoundments (as amended 
through July 14, 2006 (71 FR 40254)); 

(11) Subpart L - Waste Piles (as amended through July 14, 
2006 (71 FR 40254)), except 40 CFR §265.253; 

(12) Subpart M - Land Treatment (as amended through July 
14, 2006 (71 FR 40254)) except, 40 CFR §§265.272, 265.279, and 
265.280; 

(13) Subpart N - Landfills (as amended through March 18, 
2010 (75 FR 12989)), except 40 CFR §§265.301(f) - (i), 265.314, and 
265.315; 

(14) Subpart O - Incinerators (as amended through October 
12, 2005 (70 FR 59402)); 

(15) Subpart P - Thermal Treatment (as amended through 
July 17, 1991 (56 FR 32692)); 

(16) Subpart Q - Chemical, Physical, and Biological Treat-
ment (as amended through July 14, 2006 (71 FR 40254)); 

(17) Subpart R - Underground Injection; 
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(18) Subpart W - Drip Pads (as amended through July 14, 
2006 (71 FR 40254)); 

(19) Subpart AA - Air Emission Standards for Process 
Vents (as amended through July 14, 2006 (71 FR 40254)); 

(20) Subpart BB - Air Emission Standards for Equipment 
Leaks (as amended through April 4, 2006 (71 FR 16862)); 

(21) Subpart CC - Air Emission Standards for Tanks, 
Surface Impoundments, and Containers (as amended through July 14, 
2006 (71 FR 40254)); 

(22) Subpart DD - Containment Buildings (as amended 
through July 14, 2006 (71 FR 40254)); 

(23) Subpart EE - Hazardous Waste Munitions and Explo-
sives Storage (as amended through February 12, 1997 (62 FR 6622)); 
and 

(24) the following appendices contained in 40 CFR Part 
265: 

(A) Appendix I - Recordkeeping Instructions (as 
amended through March 24, 1994 (59 FR 13891)); 

(B) Appendix III - EPA Interim Primary Drinking Wa-
ter Standards; 

(C) Appendix IV - Tests for Significance; 

(D) Appendix V - Examples of Potentially Incompati-
ble Waste; and 

(E) Appendix VI - Compounds With Henry's Law Con-
stant Less Than 0.1 Y/X. 

(b) The regulations of the United States Environmental Pro-
tection Agency (EPA) that are adopted by reference in this section are 
adopted subject to the following changes. 

(1) The term "regional administrator" is changed to the "ex-
ecutive director" of the Texas Commission on Environmental Quality 
or to the commission, consistent with the organization of the commis-
sion as set out in Texas Water Code, Chapter 5, Subchapter B. 

(2) The term "treatment" is changed to "processing." 

(3) Reference to Resource Conservation and Recovery Act, 
§3008(h) is changed to Texas Water Code, §7.031(c) - (e) (Corrective 
Action Relating to Hazardous Waste). 

(4) Reference to: 

(A) 40 CFR §260.10 is changed to §335.1 of this title 
(relating to Definitions); 

(B) 40 CFR §264.90 is changed to §335.156 of this title 
(relating to Applicability of Groundwater Monitoring and Response); 

(C) 40 CFR §264.101 is changed to §335.167 of this 
title (relating to Corrective Action for Solid Waste Management Units); 

(D) 40 CFR §264.310 is changed to §335.174 of this 
title (relating to Closure and Post-Closure Care (Landfills)); 

(E) 40 CFR §265.1 is changed to §335.111 of this title 
(relating to Purpose, Scope, and Applicability); 

(F) 40 CFR §265.90 is changed to §335.116 of this title 
(relating to Applicability of Groundwater Monitoring Requirements); 

(G) 40 CFR §265.94 is changed to §335.117 of this title 
(relating to Recordkeeping and Reporting); 

(H) 40 CFR §265.314 is changed to §335.125 of this 
title (relating to Special Requirements for Bulk and Containerized 
Waste); 

(I) 40 CFR §270.1 is changed to §335.2 of this title (re-
lating to Permit Required); 

(J) 40 CFR §270.28 is changed to §305.50 of this ti-
tle (relating to Additional Requirements for an Application for a Haz-
ardous or Industrial Solid Waste Permit and for a Post-Closure Order); 

(K) 40 CFR §270.41 is changed to §305.62 of this title 
(relating to Amendments); 

(L) 40 CFR §270.42 is changed to §305.69 of this title 
(relating to Solid Waste Permit Modification at the Request of the Per-
mittee); and 

(M) Qualified professional engineer is changed to 
Texas licensed professional engineer. 

(5) 40 CFR Parts 260 - 270 means the commission's rules 
including, but not limited to, Chapters 50, 305, and 335 of this title 
(relating to Action on Applications and Other Authorizations; Consol-
idated Permits; and Industrial Solid Waste and Municipal Hazardous 
Waste), as applicable. 

(6) Reference to 40 CFR Part 265, Subpart D (Contingency 
Plan and Emergency Procedures) is changed to §335.112(a)(3) of this 
title (relating to Standards) and §335.113 of this title (relating to Re-
porting of Emergency Situations by Emergency Coordinator). 

(7) Reference to 40 CFR §§265.71, 265.72, 265.76, and 
265.77 is changed to §335.12 of this title (relating to Shipping Re-
quirements Applicable to Owners or Operators of Treatment, Storage, 
or Disposal Facilities), §335.12(a) of this title, §335.15(3) of this title 
(relating to Recordkeeping and Reporting Requirements Applicable to 
Owners or Operators of Treatment, Storage, or Disposal Facilities), and 
§335.115 of this title (relating to Additional Reports), respectively. 

(8) Reference to 40 CFR Part 264, Subpart F is changed 
to §335.156 of this title, §335.157 of this title (relating to Required 
Programs), §335.158 of this title (relating to Groundwater Protection 
Standard), §335.159 of this title (relating to Hazardous Constituents), 
§335.160 of this title (relating to Concentration Limits), §335.161 of 
this title (relating to Point of Compliance), §335.162 of this title (relat-
ing to Compliance Period), §335.163 of this title (relating to General 
Groundwater Monitoring Requirements), §335.164 of this title (relat-
ing to Detection Monitoring Program), §335.165 of this title (relating 
to Compliance Monitoring Program), §335.166 of this title (relating to 
Corrective Action Program), and §335.167 of this title. 

(9) Reference to 40 CFR Part 265, Subpart F is changed to 
include §335.116 and §335.117 of this title, in addition to the reference 
to 40 CFR Part 265, Subpart F, except §265.90 and §265.94. 

(10) Reference to the EPA is changed to the Texas Com-
mission on Environmental Quality. 

(c) A copy of 40 CFR Part 265 is available for inspection at the 
library of the Texas Commission on Environmental Quality, located on 
the first floor of Building A at 12100 Park 35 Circle, Austin, Texas. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904978 
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Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER F. PERMITTING STANDARDS 
FOR OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATMENT, 
STORAGE, OR DISPOSAL FACILITIES 
30 TAC §335.152 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the commis-
sion's authority to manage industrial solid waste and hazardous 
municipal waste; THSC, §361.024, which authorizes the com-
mission to adopt rules regarding the management and control 
of solid waste; THSC, §361.036, which provides the commis-
sion authority to adopt rules regarding records and manifests for 
Class I industrial solid waste or hazardous waste; and THSC, 
§361.078, which relates to the maintenance of state program 
authorization under federal law. 

The proposed amendment implements THSC, Chapter 361. 

§335.152. Standards. 

(a) The following regulations contained in 40 Code of Federal 
Regulations (CFR) Part 264 (including all appendices to Part 264) are 
adopted by reference as amended [and adopted in the CFR] through 
June 1, 1990 (55 FR 22685) and as further amended and adopted as 
indicated in each paragraph of this subsection: 

(1) Subpart B--General Facility Standards (as amended 
through November 28, 2016 (81 FR 85696)) [January 8, 2010 (75 FR 
1236))]; in addition, the facilities which are subject to 40 CFR Part 
264, Subpart X, are subject to regulation under 40 CFR §264.15(b)(4) 
and §264.18(b)(1)(ii); 

(2) Subpart C--Preparedness and Prevention; 

(3) Subpart D--Contingency Plan and Emergency Proce-
dures (as amended through March 18, 2010 (75 FR 12989)), except 
40 CFR §264.56(d); 

(4) Subpart E--Manifest System, Recordkeeping and 
Reporting (as amended through November 28, 2016 (81 FR 85696)) 
[February 7, 2014 (79 FR 7518))], except 40 CFR §§264.71, 264.72, 
264.76, and 264.77; facilities which are subject to 40 CFR Part 264, 
Subpart X, are subject to 40 CFR §264.73(b)(6); 

(5) Subpart G--Closure and Post-Closure (as amended 
through July 14, 2006 (71 FR 40254)); facilities which are subject 
to 40 CFR Part 264, Subpart X, are subject to 40 CFR §§264.90(d), 
264.111(c), 264.112(a)(2), 264.114, 264.117(a)(1)(i) and (ii), and 
264.118(b)(1) and (2)(i) and (ii); 

(6) Subpart H--Financial Requirements (as amended 
through April 4, 2006 (71 FR 16862)); except 40 CFR §§264.140, 
264.141, 264.142(a)(2), (b) and (c), 264.143(a) - (h), 264.144(b) and 
(c), 264.145(a) - (h), 264.146, 264.147(a) - (d), and (f) - (k), and 
264.148 - 264.151; and subject to the following limitations: facilities 
which are subject to 40 CFR Part 264, Subpart X, are subject to 
40 CFR§264.142(a) and §264.144(a), and §37.6031(c) of this title 
(relating to Financial Assurance Requirements for Liability); 

(7) Subpart I--Use and Management of Containers (as 
amended through July 14, 2006 (71 FR 40254)); 

(8) Subpart J--Tank Systems (as amended through July 14, 
2006 (71 FR 40254)); 

(9) Subpart K--Surface Impoundments (as amended 
through July 14, 2006 (71 FR 40254)), except 40 CFR §264.221 and 
§264.228: 

(A) reference to 40 CFR §264.221 is changed to 
§335.168 of this title (relating to Design and Operating Requirements 
(Surface Impoundments)); 

(B) reference to 40 CFR §264.228 is changed to 
§335.169 of this title (relating to Closure and Post-Closure Care 
(Surface Impoundments)); 

(10) Subpart L--Waste Piles (as amended through July 14, 
2006 (71 FR 40254)), except 40 CFR §264.251; 

(11) Subpart M--Land Treatment (as amended through July 
14, 2006 (71 FR 40254)), except 40 CFR §264.273 and §264.280; 

(12) Subpart N--Landfills (as amended through March 18, 
2010 (75 FR 12989)), except 40 CFR §§264.301, 264.310, 264.314, 
and 264.315; 

(13) Subpart O--Incinerators (as amended through April 8, 
2008 (73 FR 18970)); 

(14) Subpart S--Special Provisions for Cleanup (as 
amended through March 18, 2010 (75 FR 12989)); 

(15) Subpart W--Drip Pads (as amended through July 14, 
2006 (71 FR 40254)); 

(16) Subpart X--Miscellaneous Units (as amended through 
July 14, 2006 (71 FR 40254)); 

(17) Subpart AA--Air Emission Standards for Process 
Vents (as amended through July 14, 2006 (71 FR 40254)); 

(18) Subpart BB--Air Emission Standards for Equipment 
Leaks (as amended through July 14, 2006 (71 FR 40254)); 

(19) Subpart CC--Air Emission Standards for Tanks, 
Surface Impoundments, and Containers (as amended through July 14, 
2006 (71 FR 40254)); 

(20) Subpart DD--Containment Buildings (as amended 
through July 14, 2006 (71 FR 40254)); 

(21) Subpart EE--Hazardous Waste Munitions and Explo-
sives Storage (as amended through August 1, 2005 (70 FR 44150)); 
and 

(22) the following appendices contained in 40 CFR Part 
264: 

(A) Appendix I--Recordkeeping Instructions (as 
amended through March 24, 1994 (59 FR 13891)); 

(B) Appendix IV--Cochron's Approximation to the 
Behrens-Fisher Students' T-Test; 
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(C) Appendix V--Examples of Potentially Incompati-
ble Waste; 

(D) Appendix VI--Political Jurisdictions in Which 
Compliance With §264.18(a) Must Be Demonstrated; and 

(E) Appendix IX--Ground-Water Monitoring List (as 
amended through June 13, 1997 (62 FR 32451)). 

(b) The provisions of 40 CFR §264.18(b) are applicable to 
owners and operators of hazardous waste management facilities, for 
which a permit is being sought, which are not subject to the require-
ments of §§335.201 - 335.206 of this title (relating to Purpose, Scope, 
and Applicability; Definitions; Site Selection to Protect Groundwa-
ter or Surface Water; Unsuitable Site Characteristics; Prohibition of 
Permit Issuance; and Petitions for Rulemaking). A copy of 40 CFR 
§264.18(b) is available for inspection at the library of the Texas Com-
mission on Environmental Quality, located on the first floor of Building 
A at 12100 Park 35 Circle, Austin, Texas. 

(c) The regulations of the United States Environmental Pro-
tection Agency (EPA) that are adopted by reference in this section are 
adopted subject to the following changes. 

(1) The term "regional administrator" is changed to the "ex-
ecutive director" of the Texas Commission on Environmental Quality 
or to the commission, consistent with the organization of the commis-
sion as set out in Texas Water Code, Chapter 5, Subchapter B. 

(2) The term "treatment" is changed to "processing." 

(3) Reference to Resource Conservation and Recovery Act, 
§3008(h) is changed to Texas Water Code, §7.031(c) - (e) (Corrective 
Action Relating to Hazardous Waste). 

(4) Reference to: 

(A) 40 CFR §260.10 is changed to §335.1 of this title 
(relating to Definitions); 

(B) 40 CFR §264.1 is changed to §335.151 of this title 
(relating to Purpose, Scope, and Applicability); 

(C) 40 CFR §264.280 is changed to §335.172 of this ti-
tle (relating to Closure and Post-Closure Care (Land Treatment Units)); 

(D) 40 CFR §264.90 is changed to §335.156 of this title 
(relating to Applicability of Groundwater Monitoring and Response); 

(E) 40 CFR §264.101 is changed to §335.167 of this 
title (relating to Corrective Action for Solid Waste Management Units); 

(F) 40 CFR §264.310 is changed to §335.174 of this 
title (relating to Closure and Post-Closure Care (Landfills)); 

(G) 40 CFR §270.41 is changed to §305.62 of this title 
(relating to Amendments); and 

(H) 40 CFR §270.42 is changed to §305.69 of this title 
(relating to Solid Waste Permit Modification at the Request of the Per-
mittee). 

(5) 40 CFR Parts 260 - 270 means the commission's rules 
including, but not limited to, Chapters 50, 305, and 335 of this title 
(relating to Action on Applications and Other Authorizations; Consol-
idated Permits; and Industrial Solid Waste and Municipal Hazardous 
Waste), as applicable. 

(6) Reference to 40 CFR Part 264, Subpart D is changed 
to §335.152(a)(3) of this title (relating to Standards) and §335.153 of 
this title (relating to Reporting of Emergency Situations by Emergency 
Coordinator). 

(7) Reference to 40 CFR §§264.71, 264.72, 264.76, and 
264.77 is changed to §335.12 of this title (relating to Shipping Re-
quirements Applicable to Owners or Operators of Treatment, Storage, 
or Disposal Facilities), §335.12(a) of this title, §335.15(3) of this title 
(relating to Recordkeeping and Reporting Requirements Applicable to 
Owners or Operators of Treatment, Storage, or Disposal Facilities), and 
§335.155 of this title (relating to Additional Reports), respectively. 

(8) Reference to 40 CFR Part 264, Subpart F is changed 
to §335.156 of this title, §335.157 of this title (relating to Required 
Programs), §335.158 of this title (relating to Groundwater Protection 
Standard), §335.159 of this title (relating to Hazardous Constituents), 
§335.160 of this title (relating to Concentration Limits), §335.161 of 
this title (relating to Point of Compliance), §335.162 of this title (relat-
ing to Compliance Period), §335.163 of this title (relating to General 
Groundwater Monitoring Requirements), §335.164 of this title (relat-
ing to Detection Monitoring Program), §335.165 of this title (relating 
to Compliance Monitoring Program), §335.166 of this title (relating to 
Corrective Action Program), and §335.167 of this title. 

(9) Reference to 40 CFR Part 265, Subpart F is changed 
to include §335.116 of this title (relating to Applicability of Ground-
water Monitoring Requirements) and §335.117 of this title (relating to 
Recordkeeping and Reporting), in addition to the reference to 40 CFR 
Part 265, Subpart F, except §265.90 and §265.94. 

(10) Reference to the EPA is changed to the Texas Com-
mission on Environmental Quality. 

(11) Reference to qualified professional engineer is 
changed to Texas licensed professional engineer. 

(d) A copy of 40 CFR Part 264 is available for inspection at 
the library of the Texas Commission on Environmental Quality, located 
on the first floor of Building A at 12100 Park 35 Circle, Austin, Texas. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904979 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER H. STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC WASTES AND 
SPECIFIC TYPES OF FACILITIES 
DIVISION 4. SPENT LEAD-ACID BATTERIES 
BEING RECLAIMED 
30 TAC §335.251 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
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which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the commis-
sion's authority to manage industrial solid waste and hazardous 
municipal waste; THSC, §361.024, which authorizes the com-
mission to adopt rules regarding the management and control 
of solid waste; THSC, §361.036, which provides the commis-
sion authority to adopt rules regarding records and manifests for 
Class I industrial solid waste or hazardous waste; and THSC, 
§361.078, which relates to the maintenance of state program 
authorization under federal law. 

The proposed amendment implements THSC, Chapter 361. 

§335.251. Applicability and Requirements. 
(a) The regulations of this section adopt by reference 40 Code 

of Federal Regulations (CFR) Part 266, Subpart G as amended through 
November 28, 2016 (81 FR 85696) [January 8, 2010 (75 FR 1236)]. 
This section applies to persons who reclaim (including regeneration) 
spent lead-acid batteries that are recyclable materials (spent batteries). 
Persons who generate, transport, or collect spent batteries, who regen-
erate spent batteries, who store spent batteries that are to be regener-
ated, or who store spent batteries but do not reclaim them (other than 
spent batteries that are to be regenerated), [who transport spent batteries 
in the United States to export them for reclamation in a foreign country 
or who export spent batteries for reclamation in a foreign country] are 
not subject to regulation under this chapter, except that §335.24(h) of 
this title (relating to Requirements for Recyclable Materials and Non-
hazardous Recyclable Materials) applies; and are not subject to regula-
tion under Chapter 1 of this title (relating to Purpose of Rules, General 
Provisions); Chapter 3 of this title (relating to Definitions); Chapter 10 
of this title (relating to Commission Meetings); Chapter 20 of this title 
(relating to Rulemaking); Chapter 37 of this title (relating to Financial 
Assurance); Chapter 39 of this title (relating to Public Notice); Chapter 
40 of this title (relating to Alternative Dispute Resolution Procedure); 
Chapter 50 of this title (relating to Action on Applications and Other 
Authorizations); Chapter 55 of this title (relating to Requests for Con-
tested Case Hearings; Public Comment); Chapter 70 of this title (re-
lating to Enforcement); Chapter 80 of this title (relating to Contested 
Case Hearings); Chapter 86 of this title (relating to Special Provisions 
for Contested Case Hearings); or Chapter 305 of this title (relating to 
Consolidated Permits). Such persons, however, remain subject to the 
requirements of the Texas Water Code, Chapter 26. 

(b) Owners or operators of facilities that store spent lead-acid 
batteries before reclaiming them (other than spent batteries that are to 
be regenerated) are subject to the following requirements: 

(1) all applicable provisions in Subchapter A of this chap-
ter (relating to Industrial Solid Waste and Municipal Hazardous Waste 
in General), Subchapter B of this chapter (relating to Hazardous Waste 
Management General [Management-General] Provisions), Subchapter 
E of this chapter (relating to Interim Standards of Owners and Oper-
ators of Hazardous Waste Treatment, Storage, or Disposal Facilities), 
Subchapter F of this chapter (relating to Permitting Standards of Own-
ers and Operators of Hazardous Waste Treatment, Storage, or Disposal 
Facilities), and Subchapter U of this chapter (relating to Standards for 
Owners and Operators of Hazardous Waste Facilities Operating under 
a Standard Permit), except for the requirements in §335.12 of this title 
(relating to Shipping Requirements Applicable to Owners or Operators 
of Treatment, Storage, or Disposal Facilities) and 40 CFR §265.13; and 

(2) all applicable provisions in Chapters 1, 3, 10, 20, 37, 
39, 40, 50, 55, 70, 80, and 305 of this title [Chapter 1 of this title; 
Chapter 3 of this title; Chapter 10 of this title; Chapter 20 of this title; 
Chapter 37 of this title; Chapter 39 of this title; Chapter 40 of this title; 

Chapter 50 of this title; Chapter 55 of this title; Chapter 70 of this title; 
Chapter 80 of this title; and Chapter 305 of this title]. 

(c) Persons who export spent batteries for reclamation in a for-
eign country where they will be reclaimed through regeneration or any 
other means are not subject to the requirements of Subchapter C of this 
chapter (relating to Standards Applicable to Generators of Hazardous 
Waste), except for §335.63 of this title (relating to EPA Identification 
Numbers); Subchapter D of this chapter (relating to Standards Appli-
cable to Transporters of Hazardous Waste), except for §335.91(e) of 
this title (relating to Scope); Subchapter E of this chapter (relating to 
Interim Standards of Owners and Operators of Hazardous Waste Treat-
ment, Storage, or Disposal Facilities); Subchapter F of this chapter (re-
lating to Permitting Standards for Owners and Operators of Hazardous 
Waste Treatment, Storage, or Disposal Facilities); or Subchapter O of 
this chapter (relating to Land Disposal Restrictions), or Chapter 1, 3, 
10, 20, 37, 39, 40, 50, 55, 70, 80, 86, or 305 of this title. Such persons, 
however, remain subject to the requirements of §§335.63, 335.91(e), 
and 335.504 of this title (relating to Hazardous Waste Determination). 

(d) Persons who transport spent batteries in the United States 
to export them for reclamation in a foreign country where they will 
be reclaimed through regeneration or any other means are not subject 
to the requirements of Subchapter C of this chapter; Subchapter D of 
this chapter, except for §335.91(e) of this title; Subchapter E of this 
chapter; Subchapter F of this chapter; or Subchapter O of this chapter, 
or Chapter 1, 3, 10, 20, 37, 39, 40, 50, 55, 70, 80, 86, or 305 of this 
title. Such persons, however, remain subject to the requirements of 
§335.91(e) of this title. 

(e) Persons who import spent batteries from a foreign coun-
try and store these spent batteries, but are not the reclaimer, and where 
the spent battery will be reclaimed other than through regeneration, are 
not subject to the requirements of Subchapter C of this chapter, ex-
cept for §335.63 of this title; Subchapter D of this chapter, except for 
§335.91(e) of this title; Subchapter E of this chapter; Subchapter F of 
this chapter, or Chapter 1, 3, 10, 37, 39, 40, 50, 55, 70, 80, 86, or 305 
of this title. Such persons, however, remain subject to the requirements 
of §§335.63, 335.91(e), and 335.504 of this title, and applicable provi-
sions of Subchapter O of this chapter. 

(f) Persons who import spent batteries from a foreign coun-
try and store these spent batteries before reclaiming them, and where 
the spent battery will be reclaimed other than through regeneration, are 
not subject to the requirements of Subchapter C of this chapter, ex-
cept for §335.63 of this title; Subchapter D of this chapter, except for 
§335.91(e) of this title; Subchapter E of this chapter; Subchapter F of 
this chapter, or Chapter 1, 3, 10, 37, 39, 40, 50, 70, 80, 86, or 305 of 
this title. Such persons, however, remain subject to the requirements 
of §§335.63, 335.91(e), and 335.504 of this title, and applicable provi-
sions of Subchapter O of this chapter. 

(g) Persons who import spent batteries from a foreign country 
and do not store these spent before reclaiming them, and where they 
will be reclaimed other than through regeneration, are not subject to the 
requirements of Subchapter C of this chapter, except for §335.63 of this 
title; Subchapter D of this chapter, except for §335.91(e) of this title; 
Subchapter E of this chapter; Subchapter F of this chapter, or Chapter 
1, 3, 10, 37, 39, 40, 50, 70, 80, 86, or 305 of this title. Such persons, 
however, remain subject to the requirements of §§335.63, 335.91(e), 
and 335.504 of this title, and applicable provisions of Subchapter O of 
this chapter. 

[(c) In addition to the regulations in this section, persons who 
transport spent batteries in the United States to export them for recla-
mation in a foreign country or who export spent batteries for reclama-
tion in a foreign country are subject to the requirements of §335.13 and 
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§335.76(h) of this title (relating to Recordkeeping and Reporting Pro-
cedures Applicable to Generators Shipping Hazardous Waste or Class 
1 Waste and Primary Exporters of Hazardous Waste; and Additional 
Requirements Applicable to International Shipments, respectively).] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904980 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

DIVISION 5. UNIVERSAL WASTE RULE 
30 TAC §335.261, §335.262 

Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the commis-
sion; TWC, §5.102, which provides the commission with the au-
thority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the commis-
sion's authority to manage industrial solid waste and hazardous 
municipal waste; THSC, §361.024, which authorizes the com-
mission to adopt rules regarding the management and control of 
solid waste; and THSC, §361.078, which relates to the mainte-
nance of state program authorization under federal law. 

The proposed amendments implement THSC, Chapter 361. 

§335.261. Universal Waste Rule. 
(a) This section establishes requirements for managing univer-

sal wastes as defined in this section, and provides an alternative set of 
management standards in lieu of regulation, except as provided in this 
section, under all otherwise applicable chapters under 30 Texas Admin-
istrative Code. Except as provided in subsection (b) of this section, 40 
Code of Federal Regulations (CFR) Part 273 is adopted by reference 
as amended [and adopted in the Federal Register] through November 
28, 2016 (81 FR 85696) [July 14, 2006 (71 FR 40254)]. 

(b) 40 CFR Part 273, except 40 CFR §§273.1, 273.20, 
273.39(a) and (b), 273.40, 273.56, 273.62(a), and 273.70, [§273.1] is 
adopted subject to the following changes:[.] 

(1) The term "regional administrator" is changed to "exec-
utive director" or "commission" consistent with the organization of the 
commission as set out in the Texas Water Code, Chapter 5. 

(2) The terms "U.S. Environmental Protection Agency" 
and "EPA" are changed to "the Texas Commission on Environmental 
Quality," "the agency," or "the commission" consistent with the organ-
ization of the commission as set out in Texas Water Code, Chapter 5. 
This paragraph does not apply to 40 CFR §273.32(a)(3) or §273.52 or 
to references to the following: "EPA Acknowledgment of Consent" or 
"EPA Identification Number." 

(3) The term "treatment" is changed to "processing." 

(4) The term "universal waste" is changed to "universal 
waste as defined under §335.261(b)(16)(F) of this title (relating to Uni-
versal Waste Rule)." 

(5) The term "this part" is changed to "Chapter 335, Sub-
chapter H, Division 5 of this title (relating to Universal Waste Rule)." 

(6) In 40 CFR §273.2(a) and (b), references to "40 CFR 
Part 266, Subpart G," are changed to "§335.251 of this title (relating to 
Applicability and Requirements)." 

(7) In 40 CFR §273.2(b)(2), the reference to "part 261 of 
this chapter" is changed to "Chapter 335 of this title (relating to Indus-
trial Solid Waste and Municipal Hazardous Waste)." 

(8) In 40 CFR §273.3(b)(1), the reference to "40 CFR 
§262.70" is changed to "§335.77 of this title (relating to Farmers)." 
Also, the phrase "(40 CFR §262.70 addresses pesticides disposed of 
on the farmer's own farm in a manner consistent with the disposal 
instructions on the pesticide label, providing the container is triple 
rinsed in accordance with 40 CFR §261.7(b)(3))" is deleted. 

(9) In 40 CFR §273.3(b)(2), the reference to "40 CFR parts 
260 through 272" is changed to "Chapter 335 of this title (relating to 
Industrial Solid Waste and Municipal Hazardous Waste)." 

(10) In 40 CFR §273.3(b)(3), the reference to "part 261 of 
this chapter" is changed to "Chapter 335 of this title (relating to Indus-
trial Solid Waste and Municipal Hazardous Waste)." 

(11) In 40 CFR §273.3(d)(1)(i) and (ii), references to "40 
CFR §261.2" are changed to "§335.1 of this title (relating to Defini-
tions)." 

(12) In 40 CFR §273.4(a), the reference to "§273.9" as it 
relates to the definition of "mercury-containing equipment" is amended 
to include the commission definition of "thermostats" as contained in 
§335.261(b)(16)(E) of this title (relating to Universal Waste Rule) and 
in 40 CFR §273.4(b)(1), the reference to "part 261 of this chapter" is 
changed to "Chapter 335 of this title (relating to Industrial Solid Waste 
and Municipal Hazardous Waste)." 

(13) In 40 CFR §273.5(b)(1), the reference to "part 261 of 
this chapter" is changed to "Chapter 335 of this title (relating to Indus-
trial Solid Waste and Municipal Hazardous Waste)." 

(14) In 40 CFR §273.8(a)(1), the reference to "40 CFR 
§261.4(b)(1)" is changed to "§335.1 of this title (relating to Defini-
tions)" and the reference to "§273.9" is changed to "§335.261(b)(16)(F) 
of this title (relating to Universal Waste Rule)." 

(15) In 40 CFR §273.8(a)(2), the reference to "40 CFR 
§261.5" is changed to "§335.78 of this title (relating to Special 
Requirements for Hazardous Waste Generated by Conditionally 
Exempt Small Quantity Generators)" and to "§335.402(5) of this title 
(relating to Definitions)" and the reference to "§273.9" is changed to 
"§335.261(b)(16)(F) of this title (relating to Universal Waste Rule)." 

(16) In 40 CFR §273.9, the following definitions are 
changed to the meanings described in this paragraph. 

(A) Destination facility--A facility that treats, disposes, 
or recycles a particular category of universal waste, except those man-
agement activities described in 40 CFR §273.13(a) and (c) and 40 CFR 
§273.33(a) and (c), as adopted by reference in this section. A facility 
at which a particular category of universal waste is only accumulated 
is not a destination facility for purposes of managing that category of 
universal waste. 
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(B) Generator--Any person, by site, whose act or 
process produces hazardous waste identified or listed in 40 CFR Part 
261 or whose act first causes a hazardous waste to become subject to 
regulation. 

(C) Large quantity handler of universal waste--A uni-
versal waste handler (as defined in this section) who accumulates at any 
time 5,000 kilograms or more total of universal waste (as defined in this 
section), calculated collectively. This designation as a large quantity 
handler of universal waste is retained through the end of the calendar 
year in which 5,000 kilograms or more total universal waste is accu-
mulated. 

(D) Small quantity handler of universal waste--A uni-
versal waste handler (as defined in this section) who does not accumu-
late at any time 5,000 kilograms or more total of universal waste (as 
defined in this section), calculated collectively. 

(E) Thermostat--A temperature control device that con-
tains metallic mercury in an ampule attached to a bimetal sensing ele-
ment, and mercury-containing ampules that have been removed from 
these temperature control devices in compliance with the requirements 
of 40 CFR §273.13(c)(2) or §273.33(c)(2) as adopted by reference in 
this section. 

(F) Universal waste--Any of the following hazardous 
wastes that are subject to the universal waste requirements of this sec-
tion: 

(i) batteries, as described in 40 CFR §273.2; 

(ii) pesticides, as described in 40 CFR §273.3; 

(iii) mercury-containing equipment, including ther-
mostats, as described in 40 CFR §273.4; 

(iv) paint and paint-related waste, as described in 
§335.262(b) of this title (relating to Standards for Management of Paint 
and Paint-Related Waste); and 

(v) lamps, as described in 40 CFR §273.5. 

(17) In 40 CFR §273.10, the reference to "40 CFR §273.9" 
is changed to "§335.261(b)(16)(D) of this title (relating to Universal 
Waste Rule)." 

(18) 40 CFR §273.11(b) is changed to read as follows: 
"Prohibited from diluting or treating universal waste, except when 
responding to releases as provided in 40 CFR §273.17; managing 
specific wastes as provided in 40 CFR §273.13; or crushing lamps 
under the control conditions of §335.261(e) of this title (relating to 
Universal Waste Rule)." 

(19) In 40 CFR §273.13(a)(3)(i), the reference to "40 CFR 
parts 260 through 272" and the reference to "40 CFR part 262" are 
changed to "Chapter 335 of this title (relating to Industrial Solid Waste 
and Municipal Hazardous Waste)." 

(20) In 40 CFR §273.13(c)(2)(iii) and (iv), references to 
"40 CFR §262.34" are changed to "§335.69 of this title (relating to 
Accumulation Time)." 

(21) In 40 CFR §273.13(d)(1), the phrase "adequate to pre-
vent breakage" is changed to "adequate to prevent breakage, except 
as specified in §335.261(e) of this title (relating to Universal Waste 
Rule)." 

(22) In 40 CFR §273.17(b), the reference to "40 CFR parts 
260 through 272" and the reference to "40 CFR part 262" are changed 
to "Chapter 335 of this title (relating to Industrial Solid Waste and Mu-
nicipal Hazardous Waste)." 

[(23) In 40 CFR §273.20(a), the reference to "§§262.53, 
262.56(a)(1) through (4), (6), and (b) and 262.57" is changed to 
"§335.13 of this title (relating to Recordkeeping and Reporting Proce-
dures Applicable to Generators Shipping Hazardous Waste or Class 1 
Waste and Primary Exporters of Hazardous Waste) and §335.76 of this 
title (relating to Additional Requirements Applicable to International 
Shipments)."] 

[(24) In 40 CFR §273.20(b), the reference to "subpart E of 
part 262 of this chapter" is changed to "§335.13 of this title and §335.76 
of this title."] 

(23) [(25)] In 40 CFR §273.30, the reference to "§273.9" 
is changed to "§335.261(b)(16)(C) of this title (relating to Universal 
Waste Rule)." 

(24) [(26)] 40 CFR §273.31(b) is changed to read as fol-
lows: "Prohibited from diluting or treating universal waste, except 
when responding to releases as provided in 40 CFR §273.37; manag-
ing specific wastes as provided in 40 CFR §273.33; or crushing lamps 
under the control conditions of §335.261(e) of this title (relating to Uni-
versal Waste Rule)." 

(25) [(27)] In 40 CFR §273.33(a)(3)(i), the reference to "40 
CFR parts 260 through 272" and the reference to "40 CFR part 262" are 
changed to "Chapter 335 of this title (relating to Industrial Solid Waste 
and Municipal Hazardous Waste)." 

(26) [(28)] In 40 CFR §273.33(c)(2)(iii) and (iv), the refer-
ences to "40 CFR §262.34" are changed to "§335.69 of this title (relat-
ing to Accumulation Time)." 

(27) [(29)] In 40 CFR §273.33(c)(4)(i), the reference, "40 
CFR part 261, subpart C," is changed to "Chapter 335, Subchapter R 
of this title (relating to Waste Classification)." 

(28) [(30)] In 40 CFR §273.33(c)(3)(ii), the reference, "40 
CFR parts 260 through 272," is changed to "Chapter 335 of this title 
(relating to Industrial Solid Waste and Municipal Hazardous Waste)." 

(29) [(31)] In 40 CFR §273.33(d)(1), the phrase "adequate 
to prevent breakage" is changed to "adequate to prevent breakage, ex-
cept as specified in §335.261(e) of this title (relating to Universal Waste 
Rule)." 

(30) [(32)] In 40 CFR §273.37(b), the reference to "40 CFR 
parts 260 through 272" and the reference to "40 CFR part 262" are 
changed to "Chapter 335 of this title (relating to Industrial Solid Waste 
and Municipal Hazardous Waste)." 

[(33) In 40 CFR §273.40(a), the reference to "40 CFR Part 
262, Subpart H §§262.53, 262.56(a)(1) through (4), (6), and (b) and 
262.57" is changed to "§335.13 of this title (relating to Recordkeep-
ing and Reporting Procedures Applicable to Generators Shipping Haz-
ardous Waste or Class 1 Waste and Primary Exporters of Hazardous 
Waste) and §335.76 of this title (relating to Additional Requirements 
Applicable to International Shipments)."] 

[(34) In 40 CFR §273.40(b), the reference to "subpart E of 
part 262 of this chapter" is changed to "§335.13 of this title and §335.76 
of this title."] 

(31) [(35)] In 40 CFR §273.52(a), the reference to "40 CFR 
part 262" is changed to "Chapter 335 of this title (relating to Industrial 
Solid Waste and Municipal Hazardous Waste)." 

(32) [(36)] In 40 CFR §273.52(b), the reference to "40 CFR 
part 262" is changed to "Chapter 335 of this title (relating to Industrial 
Solid Waste and Municipal Hazardous Waste)." 
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(33) [(37)] In 40 CFR §273.54(b), the reference to "40 CFR 
parts 260 through 272" and the reference to "40 CFR part 262" are 
changed to "Chapter 335 of this title (relating to Industrial Solid Waste 
and Municipal Hazardous Waste)." 

(34) [(38)] In 40 CFR §273.60(a), the reference to "§273.9" 
is changed to "§335.261(b)(16)(A) of this title (relating to Universal 
Waste Rule)" and the reference to "parts 264, 265, 266, 268, 270, and 
124 of this chapter" is changed to " 30 Texas Administrative Code (re-
lating to Environmental Quality)." 

(35) [(39)] In 40 CFR §273.60(b), the reference to "40 CFR 
§261.6(c)(2)" is changed to "§335.24 of this title (relating to Require-
ments for Recyclable Materials and Nonhazardous Recyclable Materi-
als)." 

(36) [(40)] In 40 CFR §273.80(a), the reference to "40 CFR 
§260.20 and §260.23" is changed to "§20.15 of this title (relating to 
Petition for Adoption of Rules) and §335.261(c) of this title (relating 
to Universal Waste Rule)." 

(37) [(41)] In 40 CFR §273.80(b), the reference to "40 CFR 
§260.20(b)" is changed to "§20.15 of this title (relating to Petition for 
Adoption of Rules)." 

(38) [(42)] In 40 CFR §273.81(a), the reference to "40 CFR 
§260.10" is changed to "§335.1 of this title (relating to Definitions) and 
the reference to "§273.9" is changed to "§335.261(b)(16)(F) of this title 
(relating to Universal Waste Rule)." 

(c) Any person seeking to add a hazardous waste or a category 
of hazardous waste to the universal waste rule may file a petition for 
rulemaking under this section, §20.15 of this title, and 40 CFR Part 
273, Subpart G as adopted by reference in this section. 

(1) To be successful, the petitioner must demonstrate to the 
satisfaction of the commission that regulation under the universal waste 
rule: is appropriate for the waste or category of waste; will improve 
management practices for the waste or category of waste; and will im-
prove implementation of the hazardous waste program. The petition 
must include the information required by §20.15 of this title. The peti-
tion should also address as many of the factors listed in 40 CFR §273.81 
as are appropriate for the waste or category of waste addressed in the 
petition. 

(2) The commission will grant or deny a petition using the 
factors listed in 40 CFR §273.81. The decision will be based on the 
commission's determinations that regulation under the universal waste 
rule is appropriate for the waste or category of waste, will improve 
management practices for the waste or category of waste, and will im-
prove implementation of the hazardous waste program. 

(3) The commission may request additional information 
needed to evaluate the merits of the petition. 

(d) Any waste not qualifying for management under this sec-
tion must be managed in accordance with applicable state regulations. 

(e) Crushing lamps is permissible only in a crushing system 
for which the following control conditions are met: 

(1) an exposure limit of no more than 0.05 milligrams of 
mercury per cubic meter is demonstrated through sampling and anal-
ysis using Occupational Safety and Health Administration (OSHA) 
Method ID-140 or National Institute for Occupational Safety and 
Health Method Number 6009, based on an eight-hour time-weighted 
average of samples taken at the breathing zone height near the crushing 
system operating at the maximum expected level of activity; 

(2) compliance with the notification requirements of 
§106.262 of this title (relating to Facilities (Emission and Distance 
Limitations) (Previously SE 118)) is demonstrated; 

(3) documentation of the demonstrations under paragraphs 
(1) and (2) of this subsection is provided in a written report to the ex-
ecutive director; and 

(4) the executive director approves the crushing system in 
writing. 

§335.262. Standards for Management of Paint and Paint-Related 
Waste. 

(a) This section establishes requirements for managing paint 
and paint-related waste as described in subsection (b) of this section, 
and provides an alternative set of management standards in lieu of reg-
ulation under other portions of this chapter not otherwise referenced 
under this section. 

(b) Paint and paint-related waste is used or unused paint or 
[and] paint-related material which is "hazardous waste" as defined un-
der §335.1 of this title (relating to Definitions), as determined under 
§335.504 of this title (relating to Hazardous Waste Determination). 
Paint is a pigmented or unpigmented mixture of binder and[, and which 
is any mixture of pigment and a] suitable liquid which forms a closely 
adherent coating when spread on a surface [or any material which re-
sults from painting activities]. 

(c) Except as otherwise provided in this section, the follow-
ing definitions and requirements apply to persons managing paint and 
paint-related wastes: 

(1) Those requirements which apply to universal wastes in 
general and the definitions under the following regulations, as adopted 
by reference under §335.261 of this title (relating to Universal Waste 
Rule): [Title] 40 Code of Federal Regulations (CFR) §§273.5, 273.6, 
273.10 - 273.12, 273.15 - 273.20, 273.30 - 273.32, 273.35 - 273.40, 
273.50 - 273.56, 273.60 - 273.62, and 273.70; 

(2) In addition to the requirements referenced under para-
graph (1) of this subsection, small quantity handlers and large quan-
tity handlers of universal waste must manage paint and paint-related 
waste in accordance with §335.4 of this title (relating to General Pro-
hibitions). The paint and paint-related waste must be contained in one 
or more of the following: 

(A) a container that remains closed, except when nec-
essary to add or remove waste; 

(B) a container that is structurally sound, compatible 
with the waste, and that lacks evidence of leakage, spillage, or dam-
age that could cause leakage under reasonably foreseeable conditions; 
or 

(C) a container that does not meet the requirements of 
subparagraphs (A) and (B) of this paragraph, provided that the unac-
ceptable container is overpacked in a container that does meet the re-
quirements of subparagraphs (A) and (B) of this paragraph; or 

(D) a tank that meets the requirements of 40 CFR Part 
265, Subpart J, except for 40 CFR §§265.197(c), 265.200, and 265.201; 
or 

(E) a transport vehicle or vessel that is closed, struc-
turally sound, compatible with the waste, and that lacks evidence of 
leakage, spillage, or damage that could cause leakage under reason-
ably foreseeable conditions; and 

(F) a container, multiple container package unit, tank, 
transport vehicle or vessel that is labeled or marked clearly with the 
words "Universal Waste - Paint and Paint-Related Wastes;" and 
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♦ ♦ ♦ 

♦ ♦ ♦ 

(3) For paint and paint-related waste that is ignitable, reac-
tive, or incompatible waste, the applicable requirements under 40 CFR 
§§265.17, 265.176, and 265.177. 

(d) Hazardous waste determinations under subsection (b) of 
this section shall be documented at the time of the determination and 
maintained for at least three years. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904981 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

DIVISION 7. AIRBAG WASTE RULE 
30 TAC §335.281 

Statutory Authority 

The new section is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The new section is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the commis-
sion's authority to manage industrial solid waste and hazardous 
municipal waste; THSC, §361.024, which authorizes the com-
mission to adopt rules regarding the management and control 
of solid waste; THSC, §361.036, which provides the commis-
sion authority to adopt rules regarding records and manifests for 
Class I industrial solid waste or hazardous waste; and THSC, 
§361.078, which relates to the maintenance of state program 
authorization under federal law. 

The proposed new section implements THSC, Chapter 361. 

§335.281. Airbag Waste. 

(a) Airbag waste at the airbag waste handler site or during 
transport to an airbag waste collection facility or a designated facility 
is not subject to regulation under §335.2 of this title (relating to Permit 
Required), Subchapter C of this chapter (relating to Standards Appli-
cable to Generators of Hazardous Waste), Subchapter D of this chapter 
(relating to Standards Applicable to Transporters of Hazardous Waste), 
Subchapter E of this chapter (relating to Interim Standards for Owners 
and Operators of Hazardous Waste Treatment, Storage, or Disposal Fa-
cilities), Subchapter F of this chapter (relating to Permitting Standards 
for Owners and Operators of Hazardous Waste Treatment, Storage, or 
Disposal Facilities), or Subchapter O of this chapter (relating to Land 
Disposal Restrictions); or Chapter 37 of this title (relating to Financial 
Assurance), Chapter 39 of this title (relating to Public Notice), Chapter 
281 of this title (relating to Applications Processing), or Chapter 305 
of this title (relating to Consolidated Permits), provided that: 

(1) the airbag waste is accumulated in a quantity of no more 
than 250 airbag modules or airbag inflators for no longer than 180 days; 

(2) the airbag waste is packaged in a container designed 
to address the risk posed by the airbag waste and labeled "Airbag 
Waste-Do Not Reuse"; 

(3) the airbag waste is sent directly to either: 

(A) an airbag waste collection facility in the United 
States under the control of a vehicle manufacturer or their authorized 
representative, or under the control of an authorized party adminis-
tering a remedy program in response to a recall under the National 
Highway Traffic Safety Administration; or 

(B) a "Designated facility", as defined in §335.1 of this 
title (relating to Definitions), that is authorized to accept airbag waste; 

(4) the transport of the airbag waste complies with all ap-
plicable United States Department of Transportation regulations in 49 
Code of Federal Regulations Parts 171 - 180 during transit; 

(5) the airbag waste handler maintains at the handler fa-
cility, for no less than three years, records of all off-site shipments of 
airbag waste and all confirmations of receipt from the receiving facil-
ity. For each shipment, these records must, at a minimum, contain the 
name of the transporter and date of the shipment; name and address of 
receiving facility; and the type and quantity of airbag waste (i.e., airbag 
modules or airbag inflators) in the shipment. Confirmations of receipt 
must include the name and address of the receiving facility; the type 
and quantity of the airbag waste (i.e., airbag modules or airbag infla-
tors) received; and the date which it was received. Shipping records 
and confirmations of receipt must be made available for inspection and 
may be satisfied by routine business records (e.g., electronic or paper 
financial records, bills of lading, copies of United States Department of 
Transportation shipping papers, or electronic confirmations of receipt). 

(b) Airbag waste received at an airbag waste collection facil-
ity or a designated facility is subject to all hazardous waste regulations, 
and the operator of the receiving facility is the generator of the airbag 
waste that must comply with the generator requirements of Subchap-
ter A of this chapter (relating to Industrial Solid Waste and Municipal 
Hazardous Waste in General), and Subchapter C of this chapter (relat-
ing to Standards Applicable to Generators of Hazardous Waste). 

(c) Reuse of defective airbag modules or defective airbag in-
flators subject to a recall under the National Highway Traffic Safety 
Administration in vehicles is prohibited and is considered sham recy-
cling as defined under §335.27 of this title (relating to Legitimate Re-
cycling of Hazardous Secondary Materials). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904982 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 
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SUBCHAPTER J. HAZARDOUS WASTE 
GENERATION, FACILITY AND DISPOSAL FEE 
SYSTEM 
30 TAC §335.331 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the commis-
sion's authority to manage industrial solid waste and hazardous 
municipal waste; THSC, §361.024, which authorizes the com-
mission to adopt rules regarding the management and control of 
solid waste; THSC §361.136, which provides that the commis-
sion establish fee rates for the management of industrial solid 
waste and hazardous municipal waste; and THSC §361.137, 
which provides the commission the authority to establish fees 
for an industrial solid waste or hazardous municipal waste per-
mit application. 

The proposed amendment implements THSC, Chapter 361. 

§335.331. Failure to [To] Make Payment or Report. 

(a) Failure to make payment in accordance with this subchap-
ter constitutes a violation subject to enforcement pursuant to the Health 
and Safety Code, §361.137 and §361.252. 

(b) Generators and owners or operators of a facility failing 
to make payment of fees imposed under the Health and Safety Code, 
Chapter 361, when due, shall be assessed late payment penalties and 
interest in accordance with Chapter 12 of this title (relating to Payment 
of Fees). 

[(c) Operators of waste management facilities submitting late 
reports concerning the management of waste under the Health and 
Safety Code, §361.136, are subject to a civil penalty of $100 for each 
day the violation continues.] 

(c) [(d)] Any interest or penalties collected by the commission 
shall be deposited in the appropriate fund. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904983 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER R. WASTE CLASSIFICATION 
30 TAC §335.501, §335.504 

Statutory Authority 

The amendments are proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the commis-
sion; TWC, §5.102, which provides the commission with the au-
thority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state. The amendments are also proposed under Texas 
Health and Safety Code (THSC), §361.017, which provides the 
commission's authority to manage industrial solid waste and haz-
ardous municipal waste; THSC, §361.024, which authorizes the 
commission to adopt rules regarding the management and con-
trol of solid waste; THSC, §361.036, which provides the commis-
sion authority to adopt rules regarding records and manifests for 
Class I industrial solid waste or hazardous waste; and THSC, 
§361.078, which relates to the maintenance of state program 
authorization under federal law. 

The proposed amendments implement THSC, Chapter 361. 

§335.501. Purpose, Scope, and Applicability. 
Persons who generate industrial solid waste or municipal hazardous 
waste shall comply with the provisions of this subchapter. Wastes that 
are regulated under Chapter 334, Subchapter K[,] of this title (relating 
to Storage, Treatment, and Reuse Procedures for Petroleum-Substance 
Contaminated Soil) are not subject to the provisions of this subchapter. 
Persons who generate wastes in Texas shall classify their own waste ac-
cording to the standards set forth in this subchapter and may do so with-
out any prior approval or communication with the agency other than 
notification of waste generation activities pursuant to §335.6 of this 
title (relating to Notification Requirements) and submittal of required 
documentation pursuant to §335.513 of this title (relating to Documen-
tation Required). A generator of industrial solid waste or special waste 
as defined by §330.3 [§330.2] of this title (relating to Definitions) shall 
refer to Chapter 330 of this title (relating to Municipal Solid Waste) for 
regulations regarding the disposal of such waste prior to shipment to 
a municipal landfill. Used oil, as defined and regulated under Chapter 
324 of this title (relating to Used Oil), is not subject to the provisions 
of this subchapter. This subchapter: 

(1) provides a procedure for implementation of Texas 
waste notification system; and 

(2) establishes standards for classification of industrial 
solid waste and municipal hazardous waste managed in Texas. 

§335.504. Hazardous Waste Determination. 
A person who generates a solid waste must determine if that waste is 
hazardous using the following method: 

(1) Determine if the material is excluded or exempted from 
being a solid waste or hazardous waste per §335.1 of this title (relating 
to Definitions) or identified in 40 Code of Federal Regulations (CFR) 
Part 261, Subpart A or E, as amended through November 28, 2016 (81 
FR 85696) [January 13, 2015 (80 FR 1694), or identified in 40 CFR Part 
261, Subpart E, as amended through July 28, 2006 (71 FR 42928)]. 

(2) If the material is a solid waste, determine if the waste 
is listed as, or mixed with, or derived from a listed hazardous waste 
identified in 40 CFR Part 261, Subpart D, as amended through April 
13, 2012 (77 FR 22229). 

(3) If the material is a solid waste, determine whether the 
waste exhibits any characteristics of a hazardous waste as identified in 
40 CFR Part 261, Subpart C, as amended through March 18, 2010 (75 
FR 12989). 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904984 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER T. PERMITTING STANDARDS 
FOR OWNERS AND OPERATORS 
OF COMMERCIAL INDUSTRIAL 
NONHAZARDOUS WASTE LANDFILL 
FACILITIES 
30 TAC §335.590 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the com-
mission's authority to manage industrial solid waste and haz-
ardous municipal waste; and THSC, §361.024, which authorizes 
the commission to adopt rules regarding the management and 
control of solid waste. 

The proposed amendment implements THSC, Chapter 361. 

§335.590. Operational and Design Standards. 

The following requirements, including those applicable to municipal 
solid waste facilities, apply to owners and operators of facilities subject 
to this subchapter: 

(1) §330.121 of this title (relating to General); 

(2) §330.123 of this title (relating to Pre-operation Notice); 

(3) §330.125 of this title (relating to Recordkeeping Re-
quirements), except that the requirements under §330.125(b)(3) of this 
title concerning recordkeeping for gas monitoring and remediation 
plans relating to explosive and other gases do not apply, except as 
determined necessary by the executive director; 

(4) §330.127 of this title (relating to Site Operating Plan); 

(5) §330.129 of this title (relating to Fire Protection); 

(6) §330.131 of this title (relating to Access Control); 

(7) §330.133(a) - (c) of this title (relating to Unloading of 
Waste); 

(8) §330.137 of this title (relating to Site Sign); 

(9) §330.139 of this title (relating to Control of Windblown 
Waste and Litter); 

(10) §330.141 of this title (relating to Easements and 
Buffer Zones); 

(11) §330.143(a) of this title (relating to Landfill Markers 
and Benchmark); 

(12) §330.149 of this title (relating to Odor Management 
Plan); 

(13) §330.153 of this title (relating to Site Access Roads); 

(14) §330.155 of this title (relating to Salvaging and Scav-
enging); 

(15) §330.157 of this title (relating to Endangered Species 
Protection); 

(16) §330.159 of this title (relating to Landfill Gas Control) 
as determined necessary by the executive director; 

(17) §330.161 of this title (relating to Oil, Gas, and Water 
Wells); 

(18) §330.163 of this title (relating to Compaction); 

(19) §330.165 of this title (relating to Landfill Cover); 

(20) §330.167 of this title (relating to Ponded Water); 

(21) §330.175 of this title (relating to Visual Screening of 
Deposited Waste); 

(22) §330.207 of this title (relating to Contaminated Water 
Management); 

(23) the owner or operator shall have and follow proce-
dures for the suppression and control of dust; and 

(24) the owner or operator shall ensure that each commer-
cial industrial nonhazardous waste landfill unit meets the requirements 
of subparagraphs (A) - (F) of this paragraph. 

(A) Design criteria. 

(i) Landfill cells shall be designed and constructed 
in accordance with subclause (I) or (II) of this clause, and shall also be 
constructed in accordance with subclause (III) of this clause. 

(I) a design that ensures that the concentration 
values for constituents listed in §330.419(a) of this title (relating to 
Constituents for Detection Monitoring) will not be exceeded in the up-
permost aquifer at the point of compliance, as specified by the execu-
tive director under clause (iv) of this subparagraph; or 

(II) a composite liner, as defined in clause (ii) of 
this subparagraph, and a leachate collection system that is designed and 
constructed in accordance with subparagraph (B) of this paragraph; and 

(III) unless the executive director approves an 
engineered design that the applicant has demonstrated will provide 
equal or greater protection to human health and the environment, a 
landfill cell must be constructed where the base of the containment 
structure, which includes the sides and bottom of the containment 
structure, is at least five feet above the uppermost saturated soil unit 
having a Unified Soil Classification of GW (well-graded gravel), GP 
(poorly-graded gravel), GM (silty gravel), GC (clayey gravel), SW 
(well-graded sand), SP (poorly-graded sand), or SM (silty sand), or 
a hydraulic conductivity greater than 1 x 10-5 cm/sec, unless such 
saturated soil unit is not sufficiently thick and laterally continuous to 
provide a significant pathway for waste migration. 
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(ii) For purposes of this section, "composite liner" 
means a system consisting of two components. The upper component 
shall consist of a minimum 30-mil (0.75 mm) geomembrane [flexible 
membrane] liner and the lower component shall consist of at least a 
three-foot layer of compacted soil with a hydraulic conductivity of no 
more than 1 x 10-7 cm/sec. Geomembrane [flexible membrane] liner 
components consisting of high density polyethylene shall be at least 
60-mil thick. The geomembrane [flexible membrane] liner component 
must be installed in direct and uniform contact with the compacted soil 
component. 

(iii) When approving a design that complies with 
clause (i)(I) of this subparagraph, the executive director may consider 
at least the following factors: 

(I) the hydrogeologic characteristics of the facil-
ity and surrounding land; 

(II) the climatic factors of the area; and 

(III) the volume and physical and chemical char-
acteristics of the leachate. 

(iv) For purposes of this paragraph, the point of 
compliance is defined in §330.3 of this title (relating to Definitions). 
In determining the point of compliance, the executive director may 
consider at least the following factors: 

(I) the hydrogeologic characteristics of the facil-
ity and surrounding land; 

(II) the volume and physical and chemical char-
acteristics of the leachate; 

(III) the quantity, quality, and direction of flow 
of groundwater; 

(IV) the proximity and withdrawal rate of the 
groundwater users; 

(V) the availability of alternative drinking water 
supplies; 

(VI) the existing quality of the groundwater, in-
cluding other sources of contamination and their cumulative impacts 
on the groundwater and whether groundwater is currently used or rea-
sonably expected to be used for drinking water; 

(VII) public health, safety, and welfare effects; 
and 

(VIII) practicable capability of the owner or op-
erator. 

(B) Landfill cells shall have a leachate-collection sys-
tem designed and constructed to maintain less than a 30-cm depth of 
leachate over the liner. The leachate-collection and leachate-removal 
system shall be: 

(i) constructed of materials that are chemically re-
sistant to the leachate expected to be generated; 

(ii) of sufficient strength and thickness to prevent 
collapse under the pressures exerted by overlying wastes, waste cover 
materials, and by any equipment used at the landfill; and 

(iii) designed and operated to function through the 
scheduled closure and post-closure period of the landfill. 

(C) Storm water run-on/run-off facilities such as berms 
and ditches shall be provided in accordance with §330.63 of this title 
(relating to Contents of Part III of the Application). 

(D) The site shall have a groundwater monitoring sys-
tem installed that is capable of detecting the migration of pollutants 
from the landfill and is sampled semiannually for the parameters spec-
ified in Chapter 330, Subchapter J of this title (relating to Groundwater 
Monitoring and Corrective Action). 

(E) The final cover placed over the commercial indus-
trial nonhazardous waste landfill unit shall consist of a minimum of 
18 inches of uncontaminated topsoil overlying four feet of compacted 
clay-rich soil material meeting the requirements of §330.457 of this ti-
tle (relating to Closure Requirements for Municipal Solid Waste Land-
fill Units That Receive Waste on or after October 9, 1993). The final 
cover over the aerial fill shall meet the requirements of §330.457 of this 
title and shall include a flexible membrane component. 

(F) Nonhazardous waste may be placed above natural 
grade in commercial industrial nonhazardous waste landfill units pro-
vided the conditions in clauses (i) - (vi) of this subparagraph are met, 
except as provided in clause (vii) of this subparagraph: 

(i) waste placed above grade shall be laterally con-
tained by dikes that are constructed to: 

(I) prevent washout, release, or exposure of 
waste; 

(II) be physically stable against slope failure, 
with a minimum safety factor of 1.5; 

(III) prevent washout from hydrostatic and hy-
drodynamic forces from storms and floods; 

(IV) prevent storm water from reaching the 
waste; 

(V) minimize release of leachate; and 

(VI) minimize long-term maintenance; 

(ii) the liner required in paragraph (22) of this sec-
tion shall extend to the crest of the dike; 

(iii) waste placed against the dike is placed no higher 
than [that] three feet below the crest of the dike; 

(iv) the slope of the wastes placed in the commercial 
industrial nonhazardous waste landfill units does not exceed 3% to the 
center of the unit; 

(v) no waste is placed higher than the lowest eleva-
tion of the dike crest; and 

(vi) a dike certification report is submitted with At-
tachment 10 of Part III of the permit application. The certification shall 
be in the following form: 
Figure: 30 TAC §335.590(24)(F)(vi) (No change.) 

(vii) a commercial industrial nonhazardous waste 
landfill is not subject to the requirements of clauses (ii) - (v) of 
this subparagraph provided that the owner or operator submits a 
demonstration that the standards of clause (i) of this subparagraph 
can be met without meeting the requirements of clauses (ii) - (v) of 
this subparagraph, the demonstration is approved in writing by the 
executive director, and the owner or operator enters the approval into 
the facility operating record. 

(25) Hazardous waste from a conditionally exempt small 
quantity generator as defined in §335.78(a) of this title (relating to 
Special Requirements for Hazardous Waste Generated by Condition-
ally Exempt Small Quantity Generators), may be accepted for disposal 
in any commercial industrial nonhazardous waste landfill facility pro-
vided the amount of hazardous waste accepted from each conditionally 
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exempt small quantity generator does not exceed 220 pounds (100 kilo-
grams) a calendar month, and provided the landfill owner or operator 
is willing to accept the hazardous waste. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904985 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

SUBCHAPTER U. STANDARDS FOR 
OWNERS AND OPERATORS OF HAZARDOUS 
WASTE FACILITIES OPERATING UNDER A 
STANDARD PERMIT 
30 TAC §335.602 

Statutory Authority 

The amendment is proposed under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission; TWC, §5.102, which provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by the TWC; and TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws of 
the state. The amendment is also proposed under Texas Health 
and Safety Code (THSC), §361.017, which provides the commis-
sion's authority to manage industrial solid waste and hazardous 
municipal waste; THSC, §361.024, which authorizes the com-
mission to adopt rules regarding the management and control 
of solid waste; THSC, §361.036, which provides the commis-
sion authority to adopt rules regarding records and manifests for 
Class I industrial solid waste or hazardous waste; and THSC, 
§361.078, which relates to the maintenance of state program 
authorization under federal law. 

The proposed amendment implements THSC, Chapter 361. 

§335.602. Standards. 
(a) The following regulations contained in 40 Code of Federal 

Regulations (CFR) Part 267 (including all appendices to 40 CFR Part 
267) are adopted by reference as amended [and adopted in the CFR] 
through September 8, 2005 (70 FR 53420) and as further amended and 
adopted as indicated in each paragraph of this subsection: 

(1) 40 CFR Part 267, Subpart B--General Facility Stan-
dards; 

(2) 40 CFR Part 267, Subpart C--Preparedness and Preven-
tion;[:] 

(3) 40 CFR Part 267, Subpart D--Contingency Plan and 
Emergency Procedures; 

(4) 40 CFR Part 267, Subpart E--Recordkeeping, Report-
ing, and Notifying (as amended through November 28, 2016 (81 FR 
85696); 

(5) 40 CFR Part 267, Subpart F--Releases from Solid 
Waste Management Units; 

(6) 40 CFR Part 267, Subpart G--Closure; 

(7) 40 CFR Part 267, Subpart I--Use and Management of 
Containers; 

(8) 40 CFR Part 267, Subpart J--Tank Systems; 

(9) 40 CFR Part 267, Subpart DD--Containment buildings; 
and 

(10) 40 CFR §267.142, concerning Cost estimate for clo-
sure. 

(b) The regulations of the United States Environmental Pro-
tection Agency (EPA) that are adopted by reference in this section are 
adopted subject to the following changes. 

(1) The term "regional administrator" is changed to the "ex-
ecutive director" of the Texas Commission on Environmental Quality 
or to the commission, consistent with the organization of the commis-
sion as set out in Texas Water Code, Chapter 5, Subchapter B. 

(2) Reference to: 

(A) 40 CFR Part 261 is changed to §335.504 of this title 
(relating to Hazardous Waste Determination); 

(B) 40 CFR Part 262 is changed to Subchapter C of this 
chapter (relating to Standards Applicable to Generators of Hazardous 
Waste);[:] 

(C) 40 CFR §264.1 is changed to §335.151 of this title 
(relating to Purpose, Scope, and Applicability); 

(D) Reference to 40 CFR Part 264, Subpart D is 
changed to §335.152(a)(3) of this title (relating to Standards) and 
§335.153 of this title (relating to Reporting of Emergency Situations 
by Emergency Coordinator); 

(E) 40 CFR Part 264, Subpart S is changed to 
§335.152(a)(14) of this title; 

(F) 40 CFR Part 265 is changed to Subchapter E of this 
chapter (relating to Interim Standards for Owners and Operators of 
Hazardous Waste Treatment, Storage, or Disposal Facilities); 

(G) 40 CFR Part 268 is changed to Subchapter O of this 
chapter (relating to Land Disposal Restrictions); 

(H) 40 CFR Part 270, Subpart J is changed to Chapter 
305, Subchapter R of this title (relating to Resource Conservation and 
Recovery Act Standard Permits for Storage and Treatment Units); 

(I) 40 CFR §262.34 is changed to §335.69 of this title 
(relating to Accumulation Time); 

(J) 40 CFR §264.101 is changed to §335.167 of this title 
(relating to Corrective Action for Solid Waste Management Units); and 

(K) Reference to "standardized permit" is changed to 
"standard permit". 

(3) 40 CFR Parts 260 - 270 means the commission's rules 
including, but not limited to, Chapters 50, 305, and 335 of this title 
(relating to Action on Applications and Other Authorizations; Consol-
idated Permits; and Industrial Solid Waste and Municipal Hazardous 
Waste, respectively), as applicable. 

(c) An owner or operator of a unit that treats, stores, or dis-
poses of hazardous waste in tanks, containers, and containment build-
ings authorized by a standard permit as specified in this section shall 
establish and maintain financial assurance in accordance with Chapter 
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37, Subchapter P of this title (relating to Financial Assurance for Haz-
ardous and Nonhazardous [Non-Hazardous] Industrial Solid Waste Fa-
cilities). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904986 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 239-6812 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER B. NATURAL GAS 
34 TAC §3.30 

The Comptroller of Public Accounts proposes new §3.30, con-
cerning natural gas tax managed audits and determination of 
overpaid amounts. This section implements House Bill 2256, 
86th Legislature, 2019. 

In subsection (a), the comptroller defines the terms "managed 
audit" and "taxpayer." "Managed audit" is defined in the same 
manner as Tax Code, §201.3021(a) (Managed Audits). "Tax-
payer" is any person required by Tax Code, Chapter 201 (Gas 
Production Tax) to file a producer's or first purchaser's report. 

Subsection (b) implements Tax Code, §201.3021 as added by 
House Bill 2256. This subsection discusses the policies regard-
ing managed audits for the natural gas tax and provides detailed 
procedures for managed audits. 

Subsection (c) implements Tax Code, §201.207. This subsec-
tion discusses how taxpayers may use sampling of marketing 
cost transactions to establish that they have overpaid tax. In 
order to use sampling, the taxpayer must follow certain re-
quirements, including use of a comptroller-approved sampling 
method, recording the method used, and making relevant 
records available for comptroller review. After establishing an 
overpayment, the taxpayer must amend all relevant reports and 
may then either use the overpayment as a credit on another 
natural gas tax return or request a refund. A taxpayer must 
amend all the relevant reports to allow the comptroller to track 
the application of refunds and credits to the taxpayer's account. 

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed new rule is in effect, the 
rule: will not create or eliminate a government program; will not 
require the creation or elimination of employee positions; will not 
require an increase or decrease in future legislative appropria-
tions to the agency; will not require an increase or decrease in 
fees paid to the agency; will not increase or decrease the num-

ber of individuals subject to the rules' applicability; and will not 
positively or adversely affect this state's economy. 

Mr. Currah also has determined that for each year of the first five 
years the proposed new rule is in effect, the proposed new rule 
would benefit the public by conforming the rule to current statute. 
This rule is proposed under Tax Code, Title 2, and does not re-
quire a statement of fiscal implications for small businesses or 
rural communities. The proposed new rule would have no fiscal 
impact on the state government, units of local government, or 
individuals. There would be no anticipated significant economic 
cost to the public. 

Comments on the proposal may be submitted to Teresa G. 
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin, 
Texas 78711-3528. Comments must be received no later than 
30 days from the date of publication of the proposal in the Texas 
Register. 

This new section is proposed under Tax Code, §111.002 (Comp-
troller's Rules; Compliance; Forfeiture), which provides the 
comptroller with the authority to prescribe, adopt, and enforce 
rules relating to the administration and enforcement of the 
provisions of Tax Code, Title 2 (State Taxation). 

The new section implements Tax Code, §201.207 (Determina-
tion of Overpaid Amounts) and §201.3021 (Managed Audits). 

§3.30. Natural Gas Tax Managed Audits and Determination of Over-
paid Amounts. 

(a) Definitions. The following words and terms, when used 
in this section, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Managed audit--A review and analysis of invoices, 
checks, accounting records, or other documents or information con-
ducted by a taxpayer to determine a taxpayer's liability for tax under 
Tax Code, Chapter 201 (Gas Production Tax). 

(2) Taxpayer--Any person required to file a report with 
the comptroller under Tax Code, §201.203 (Producer's Report) or 
§201.2035 (First Purchaser's Report). 

(b) Managed audits. The comptroller may authorize taxpayers 
that meet certain requirements to perform managed audits. 

(1) A taxpayer who wishes to participate in a managed au-
dit must request authorization from the comptroller's office to conduct 
a managed audit under this section. Authorization will only be granted 
as part of a written agreement between the taxpayer and the comptrol-
ler's office. The agreement must: 

(A) be signed by an authorized representative of the 
comptroller and the taxpayer; and 

(B) specify the period to be audited and the procedure 
to be followed. 

(2) In determining whether to authorize a managed audit, 
the comptroller may consider: 

(A) the taxpayer's history of tax compliance, including: 

(i) timely filing of reports; 

(ii) timely payment of all taxes and fees due to the 
state; 

(iii) prior audit history; 

(iv) delinquency in other taxes; 
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(v) correction of problems identified in prior audits; 
and 

(vi) whether a penalty waiver had been denied on 
prior occasions and the reason for denial; 

(B) whether the taxpayer has sufficient time and re-
sources to conduct the audit; 

(C) the sufficiency and availability of the taxpayer's tax 
records; 

(D) the taxpayer's ability to pay any liability arising as 
a result of the audit; and 

(E) any other factor the comptroller determines is rele-
vant. 

(3) The decision to authorize or not authorize a managed 
audit rests solely with the comptroller. 

(4) A managed audit may be limited to one or more factors 
affecting a taxpayer's liability for tax under this chapter, including: 

(A) gross value of gas produced; 

(B) exempt interest; 

(C) marketing costs of gas produced; 

(D) gas used to power operations at a well or lease; or 

(E) tax reimbursement paid by a purchaser to a pro-
ducer. 

(5) Before the audit is finalized, the comptroller may ex-
amine records that the comptroller determines are necessary to verify 
the results. 

(6) Unless the audit or information reviewed by the comp-
troller under this subsection discloses fraud or willful evasion of the 
tax, the comptroller may not assess a penalty and may waive all or part 
of the interest that would otherwise accrue on any amount identified to 
be due in a managed audit. This does not apply to any amount collected 
by the taxpayer that was a tax or represented to be a tax but that was 
not remitted to this state. 

(7) Except as provided by Tax Code, §111.104(f) (Re-
funds), a taxpayer is entitled to a refund of any tax overpayment 
disclosed by a managed audit under this section. 

(8) This subsection applies to audits initiated on or after 
September 1, 2019. 

(c) Determination of overpaid amounts by sampling marketing 
cost transactions. 

(1) A taxpayer may sample marketing cost transactions 
provided that the sampling method is approved by the comptroller. 
The taxpayer must record the method and make available on request 
by the comptroller the records on which the computation is based. 

(2) A taxpayer may obtain a reimbursement of an overpay-
ment identified by sampling under this subsection by amending all rel-
evant reports and: 

(A) taking a credit on one or more reports filed under 
Tax Code, §201.203 or §201.2035; or 

(B) filing a claim for refund with the comptroller within 
the statute of limitations specified by Tax Code, §111.107 (When a Re-
fund or Credit is Permitted) and Chapter 111, Subchapter D (Limita-
tions). 

(3) This subsection applies to refund claims filed on or after 
September 1, 2019. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904946 
William Hamner 
Special Counsel for Tax Administration 
Comptroller of Public Accounts 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 475-2220 

CHAPTER 13. UNCLAIMED PROPERTY 
REPORTING AND COMPLIANCE 
34 TAC §§13.4 - 13.8, 13.21 

The Comptroller of Public Accounts proposes new §13.4 con-
cerning report and delivery of certain personal tangible property, 
§13.5 concerning additional required information for reported 
mineral proceeds, §13.6 concerning minimum requirements for 
a claim, §13.7 concerning identification of claimed property; 
burden, and §13.8 concerning certain mineral proceeds; sup-
porting documentation required. The comptroller also proposes 
amendments to §13.21 concerning property report format. 

Section 13.4 provides that tangible personal property shall be re-
ported in the manner prescribed by the Comptroller's Unclaimed 
Property Reporting Instructions. It also requires holders to pro-
vide a detailed description of the property to the comptroller and 
identify whether the property has been contaminated by biohaz-
ardous material. Finally, this section provides that the comptrol-
ler can determine that the property has insubstantial value and 
require a holder to destroy or otherwise dispose of the property 
before delivery to the comptroller. 

Section 13.5 provides additional information reporting require-
ments for holders of mineral proceeds. 

Section 13.6 describes the minimum requirements for a claim. 

Section 13.7 describes that a person making a claim for un-
claimed property has the burden of identifying the property in 
the possession of the comptroller that is being claimed. 

Section 13.8 provides additional documentation requirements for 
claims involving mineral proceeds reported to the comptroller 
with an unknown or unidentified owner. 

The amendment to §13.21 allows the comptroller to prescribe 
the electronic file format to be used to file a property report by 
publishing in the Comptroller's Unclaimed Property Reporting In-
structions. 

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed new rules and amend-
ment are in effect, the rules: will not create or eliminate a gov-
ernment program; will not require the creation or elimination of 
employee positions; will not require an increase or decrease in 
future legislative appropriations to the agency; will not require 
an increase or decrease in fees paid to the agency; will not in-
crease or decrease the number of individuals subject to the rules' 
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applicability; and will not positively or adversely affect this state's 
economy. 

Mr. Currah also has determined that the proposed new rules and 
amended rule would have no fiscal impact on small businesses 
or rural communities. The proposed new rules and amendment 
would have no significant fiscal impact on the state government, 
units of local government, or individuals. The proposed new 
rules and amended rule would benefit the public by clearly defin-
ing existing policy. There would be no significant anticipated eco-
nomic cost to the public. 

Comments on the proposal may be submitted to Bryant Clayton, 
Assistant Director, Unclaimed Property Division, Comptroller of 
Public Accounts, at bryant.clayton@cpa.texas.gov or at P.O. Box 
13528, Austin, Texas 78711-3528. Comments must be received 
no later than 30 days from the date of publication of the proposal 
in the Texas Register. 

The new rules and amendment are proposed under Property 
Code, §74.701, which authorizes the comptroller to adopt rules 
necessary to carry out Property Code, Title 6, regarding un-
claimed property. 

The new rules and amendment implement Property Code, Chap-
ter 74. 

§13.4. Report and Delivery of Certain Tangible Personal Property. 
(a) Tangible personal property shall be reported in the manner 

prescribed in the current Comptroller's Unclaimed Property Reporting 
Instructions. For tangible personal property other than the contents of 
a safety deposit box, a holder shall, at the time of making a property 
report, separately provide to the comptroller an inventory of the prop-
erty that: 

(1) clearly describes the property being reported; and 

(2) identifies whether the property is contaminated by bio-
hazardous or other medical waste. 

(b) The comptroller may require a holder to provide additional 
information about the property that is reportable under this section. 

(c) A holder shall not deliver property reported under this sec-
tion to the comptroller until the earlier of January 1 or the date the 
comptroller requests a holder deliver the property. 

(d) The comptroller may determine that property reported un-
der this section has insubstantial commercial value and may require 
that a holder dispose of any such property. 

§13.5. Additional Required Information for Reported Mineral Pro-
ceeds. 
In addition to the information required by Property Code, §74.101(c) 
and (e), a holder who is required to report and deliver unclaimed min-
eral proceeds to the comptroller under Property Code, Title 6, shall 
include in the property report for the proceeds the American Petroleum 
Institute (API) number for each lease, property, or well from which the 
mineral proceeds arise. The API number shall be clearly identified as 
such in the property description field of the property report. 

§13.6. Minimum Requirements for a Claim. 
A claim under Property Code, Chapter 74, Subchapter F, must identify: 

(1) the name of each claimant; 

(2) the mailing address for each claimant; 

(3) the social security number or employer identification 
number of each claimant, or a statement that a claimant does not have 
such a number; and 

(4) each specific property in the possession of the comp-
troller that is being claimed by reference to the unique property identi-
fication number assigned to each claimed property by the comptroller. 

§13.7. Identification of Claimed Property; Burden. 
A person making a claim for property under Property Code, Title 6, 
has the burden to identify each specific property or properties in the 
possession of the comptroller to which the person is making a claim. 

§13.8. Certain Mineral Proceeds; Supporting Documentation Re-
quired. 

(a) For mineral proceeds reported to the comptroller as hav-
ing an unknown or unidentified owner, a person making a claim for the 
mineral proceeds must, in addition to the requirements of §13.6 of this 
title (relating to Minimum Requirements for a Claim), include docu-
mentation demonstrating that the claimant either: 

(1) was the owner of the underlying mineral interest or had 
an interest, whether possessory or non-possessory, in the mineral pro-
ceeds at the time the minerals were produced; or 

(2) is the legal heir or successor in title of the person who 
was the owner of the underlying mineral interest, whether possessory 
or non-possessory, or who had an interest in the mineral proceeds at the 
time the minerals were produced. 

(b) The comptroller may require a person claiming mineral 
proceeds under this section to provide a final judgment in an action 
to quiet title, as to all potential owners or claimants of the underly-
ing mineral interest, issued by a court of competent jurisdiction in the 
county in which each mineral interest is located. 

(c) For a claim made under this section, the comptroller may 
require additional documentation as may be appropriate under the cir-
cumstances, including information about heirship and transfer of prop-
erty by probate proceedings, deed, or other method of conveyance. 

§13.21 Property Report Format. 
(a) Property report(s) filed by a holder pursuant to Property 

Code, Chapters 72-75and 77, shall be submitted to the comptroller in 
the NAUPA Standard Electronic File format prescribed in the Comp-
troller's Unclaimed Property Reporting Instructions. A property report 
filed under this title must be filed electronically [NAUPA2 format] via 
one of the online submission methods specified in the Comptroller's 
Unclaimed Property Reporting Instructions. 

(b) Information contained in property report(s) shall comply 
with the data entry standards for property type, securities delivery and 
country codes, owner name and property description fields, and abbre-
viations of owner title and common terms as specified in the Unclaimed 
Property Reporting Instructions. 

(c) Incomplete reports and reports not meeting the format 
specifications described above will be rejected by the comptroller and 
returned to the holder for correction. The comptroller will keep a copy 
of any report that is returned for correction. 

(d) Information shall be submitted in a format that is accessible 
by the comptroller's office. Reports that are encrypted, corrupted, or 
otherwise inaccessible will be rejected by the comptroller and returned 
to the holder for correction. The comptroller will keep a copy of any 
report that is returned for correction. 

(e) When a report is rejected, the responsible holder shall sub-
mit a revised, complete, accessible and properly formatted report to the 
comptroller no later than 30 calendar days after notification of the re-
jection. 

(f) If a complete, accessible, and properly formatted report is 
not resubmitted within 30 calendar days after notification of the rejec-
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tion, the holder will be considered delinquent and subject to interest 
and civil penalties and criminal charges in Property Code, Chapter 74, 
Subchapter H, until a complete and properly formatted report is sub-
mitted to the comptroller. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904944 
Victoria North 
Chief Counsel Fiscal and Agency Affairs Legal Services Division 
Comptroller of Public Accounts 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 

PART 3. TEACHER RETIREMENT 
SYSTEM OF TEXAS 

CHAPTER 41. HEALTH CARE AND 
INSURANCE PROGRAMS 
SUBCHAPTER C. TEXAS SCHOOL 
EMPLOYEES GROUP HEALTH (TRS-
ACTIVECARE) 
34 TAC §41.51 

The Teacher Retirement System of Texas (TRS) proposes 
amendments to rule §41.51, concerning appeals relating to 
eligibility to enroll in the Texas School Employees Uniform 
Group Health Coverage Program ("TRS-ActiveCare"). 

BACKGROUND AND PURPOSE 

TRS proposes amendments to TRS Rule §41.51, concerning 
appeals relating to eligibility to enroll in TRS-ActiveCare. House 
Bill 2629 requires that in adopting rules governing the appeal of a 
final administrative decision, TRS ensures that rules establishing 
deadlines for the filing of an appeal afford a member or retiree 
at least the same amount of time to file an appeal as TRS has 
to issue a decision. While TRS does not believe that the appeal 
process under TRS Rule §41.51 results in a final administrative 
decision by TRS, the proposed changes to this rule are in the 
spirit of House Bill 2629. 

FISCAL NOTE 

Don Green, TRS Chief Financial Officer, has determined that 
for each year of the first five years the proposed amended rule 
will be in effect, there will be no foreseeable fiscal implications 
for state or local governments as a result of administering the 
proposed amended rule. 

PUBLIC COST/BENEFIT 

For each year of the first five years the proposed amended rule 
will be in effect, Mr. Green also has determined that the pub-
lic benefit anticipated as a result of the adopting the amended 
rule will be to allow a greater amount of time for individuals to 
timely file an appeal concerning eligibility to enroll in TRS-Active-

Care. Mr. Green has also determined that there is no economic 
cost to entities or persons required to comply with the proposed 
amended rule. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS 

TRS has determined that there will be no adverse economic ef-
fect on small businesses, micro-businesses, or rural communi-
ties as a result of the proposed amendments. Therefore, neither 
an economic impact statement nor a regulatory flexibility analy-
sis is required under Government Code §2006.002. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

TRS has determined that there will be no effect on local employ-
ment because of the proposed amended rule. Therefore, no lo-
cal employment impact statement is required under Government 
Code §2001.022. 

GOVERNMENT GROWTH IMPACT STATEMENT 

TRS has determined that for the first five years the proposed 
amended rule is in effect, the proposed amendments will not cre-
ate or eliminate any TRS programs; will not require the creation 
or elimination of employee positions; will not require an increase 
or decrease in future legislative appropriations to TRS; will not 
eliminate any fees currently paid to TRS; will not create a new 
regulation; will not expand, limit or repeal an existing regulation; 
will not increase or decrease the number of individuals subject 
to the rule's applicability; and will not affect the state's economy. 

TAKINGS IMPACT ASSESSMENT 

TRS has determined that there are no private real property in-
terests affected by the proposed amended rule; therefore, a tak-
ings impact assessment is not required under Government Code 
§2007.043. 

COSTS TO REGULATED PERSONS 

TRS has determined that Government Code §2001.0045 does 
not apply to the proposed amended rule because it does not 
impose a cost on regulated persons. 

COMMENTS 

Comments may be submitted in writing to Brian Guthrie, TRS 
Executive Director, 1000 Red River Street, Austin, Texas 78701-
2698. Written comments must be received by TRS no later than 
30 days after publication of this notice in the Texas Register. 

STATUTORY AUTHORITY 

The amendments are proposed under the authority of Texas In-
surance Code §1579.051 and §1579.052 (a), (b) and (e) relating 
to the adoption of rules for TRS-ActiveCare. 

CROSS-REFERENCE TO STATUTE 

The proposed amended rule implements the Texas School Em-
ployees Uniform Group Health Coverage Act (Chapter 1579 of 
the Texas Insurance Code). 

§41.51. Appeals Relating to Eligibility. 

(a) A full-time or part-time employee ("Petitioner") whose ap-
plication to enroll themselves and/or their dependents in TRS-Active-
Care is denied by either TRS, the administering firm, or a participating 
entity may appeal the denial to TRS. 

(b) An appeal made pursuant to subsection (a) of this section 
shall be made in writing and must be received by TRS no later than 
45 days after the date of denial. The appeal shall be directed to the 
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♦ ♦ ♦ 

TRS-ActiveCare Grievance Administrator. TRS may, at its sole dis-
cretion, provide a copy of the appeal to the administering firm or the 
participating entity that denied enrollment. 

(c) An appeal made pursuant to subsection (a) of this section 
shall state the basis for appeal and shall include all relevant documents 
and correspondence that were considered by TRS, the administering 
firm, or a participating entity when the enrollment was denied. The 
administering firm or participating entity is required, upon request by 
TRS, to participate in the process. 

(d) The TRS Appeal Committee ("Committee") is responsible 
for the review and determination of appeals made pursuant to subsec-
tion (a) of this section. The Committee shall be appointed by the TRS 
Deputy Director or, if the position of the Deputy Director is vacant, 
the TRS Chief Financial Officer and shall serve at the discretion of the 
Deputy Director or, if the position of the Deputy Director is vacant, the 
Chief Financial Officer. 

(e) In determining eligibility for enrollment, the Committee 
shall apply the TRS-ActiveCare plan design and rules in effect for 
the plan year in which the Petitioner is seeking enrollment. If TRS 
finds that extraordinary circumstances constituting "good cause" pre-
vented the Petitioner from complying fully with a deadline established 
by TRS under the TRS-ActiveCare plan design or rules, the appeal 
may be granted. For purposes of this subsection, "good cause" means 
that a person's failure to act was not because of a lack of due diligence 
the exercise of which would have caused a reasonable person to take 
prompt and timely action. A failure to act based on ignorance of the 
law or facts reasonably discoverable through the exercise of due dili-
gence does not constitute good cause. If a person was reasonably pre-
vented from complying with a deadline as a result of an unexpected 
natural disaster or sudden catastrophic event, that event may constitute 
"good cause" even though the event occurs on or near a deadline and 
arguably Petitioner could have met the deadline if Petitioner had acted 
sooner. Misinformation concerning a deadline provided to Petitioner 
by either TRS, the health plan administrator of TRS-ActiveCare, or a 
participating entity, and relied upon by Petitioner, may be grounds for 
"good cause" if the act of providing misinformation to Petitioner is doc-
umented or substantiated and a reasonable person would have relied on 
the information provided to Petitioner and reasonably would not have 
known the information provided to Petitioner was inaccurate. 

(f) The Committee shall notify the Petitioner, the administer-
ing firm, and the participating entity of its decision in writing. 

(g) If the Committee determines that the enrollment should be 
allowed, it shall inform the Petitioner, the administering firm, and the 
participating entity of the manner and effective date of enrollment by 
the Petitioner. 

(h) The Petitioner may appeal the written decision of the [TRS 
Appeal] Committee relating to eligibility to the executive director. 

(1) A request for an appeal to the executive director must 
be submitted by the Petitioner in writing and must be received by TRS 
by the later of: [no later than] 

(A) 30 days after the date [of] the initial written decision 
by the [TRS Appeal] Committee is mailed; or [.] 

(B) a number of days after the decision of the Commit-
tee is mailed equal to the number of days it took the Committee to issue 
its decision. 

(2) The number of days it took the Committee to issue its 
decision is calculated from the date TRS received the Petitioner's ap-
peal made pursuant to subsection (a) of this section to the date TRS 
mailed the Committee's decision. 

(3) The request for an appeal to the executive director shall 
be directed to the attention of the TRS-ActiveCare Grievance Admin-
istrator. 

(4) Subject to subsection (i) of this section and pursuant 
to the delegation of authority through this section, the decision of the 
executive director is the final decision of TRS. 

(i) The Committee shall review an appeal made pursuant to 
subsection (a) or (h) of this section for timeliness and may deny an 
appeal that is not timely received by TRS. An appeal made pursuant to 
subsection (a) or (h) of this section that is denied because TRS did not 
timely receive the appeal is a final decision by TRS. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 30, 

2019. 
TRD-201905017 
Don Green 
Chief Financial Officer 
Teacher Retirement System of Texas 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 542-6524 

CHAPTER 43. CONTESTED CASES 
34 TAC §§43.1, 43.3, 43.5, 43.6, 43.8 - 43.10, 43.12 

The Teacher Retirement System of Texas (TRS) proposes 
amendments to 34 TAC §§43.1, relating to administrative review 
of individual requests, 43.3, relating to definitions, 43.5, relating 
to request for adjudicative hearing, 43.6, relating to filing of doc-
uments, 43.8, relating to extensions, 43.9, relating to docketing 
of appeal for adjudicative hearing and dismissal for failure to 
obtain setting, 43.10, relating to authority to grant relief, and 
43.12, relating to forms of petitions and other pleadings. 

BACKGROUND AND PURPOSE 

Chapter 43 addresses procedures for appeals of administrative 
decisions and contested cases relating to the TRS pension 
plan. TRS proposes amendments to §43.1 and §43.9 to stream-
line and simplify the benefit administrative appeals process. 
Proposed amended §43.1 authorizes the Chief Benefit Officer 
to make the final administrative decision of TRS and clarifies 
the administrative appeal process for members applying for 
disability retirement. Proposed amended §43.9 authorizes the 
Chief Operations and Administration Officer to review petitions 
for adjudicative hearing for docketing. In addition, the proposed 
amended §43.5 implements House Bill 2629, enacted by the 
86th Texas Legislature, which requires TRS to modify the 
deadline for members or retirees to appeal a final administrative 
decision of TRS by affording a members or retirees at least 
the same amount of time to file such an appeal as TRS had 
to issue the final administrative decision. Lastly, TRS makes 
non-substantive conforming and modernizing changes to the 
rule text in §§43.3, 43.6, 43.8, 43.10, and 43.12. 

FISCAL NOTE 

Don Green, TRS Chief Financial Officer, has determined that 
for each year of the first five years the proposed amended rules 
will be in effect, there will be no foreseeable fiscal implications 
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to state or local governments as a result of administering the 
proposed amended rules. 

PUBLIC COST/BENEFIT 

For each year of the first five years the proposed amended rules 
will be in effect, Mr. Green also has determined that the public 
benefit anticipated as a result of adopting the amended rules will 
be to streamline and simplify the benefit administrative appeals 
process and to conform the administrative appeals process with 
new statutory requirements. Mr. Green has also determined 
that there is no economic cost to entities or persons required to 
comply with the proposed amended rules. 

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS 

TRS has determined that there will be no adverse economic ef-
fect on small businesses, micro-businesses, or rural communi-
ties as a result of the proposed amendments. Therefore, neither 
an economic impact statement nor a regulatory flexibility analy-
sis is required under Government Code §2006.002. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

TRS has determined that there will be no effect on local employ-
ment because of the proposed amended rules. Therefore, no 
local employment impact statement is required under Govern-
ment Code §2001.022. 

GOVERNMENT GROWTH IMPACT STATEMENT 

TRS has determined that for the first five years the proposed 
amended rule will be in effect, the proposed amendments will 
not create or eliminate any TRS programs; will not require the 
creation or elimination of employee positions; will not require an 
increase or decrease in future legislative appropriations to TRS; 
will not eliminate any fees currently paid to TRS; will not create 
a new regulation; will not expand, limit or repeal an existing reg-
ulation; will not increase or decrease the number of individuals 
subject to the rule's applicability; and will not affect the state's 
economy. 

TAKINGS IMPACT ASSESSMENT 

TRS has determined that there are no private real property inter-
ests affected by the proposed amended rules, therefore, a tak-
ings impact assessment is not required under Government Code 
§2007.043. 

COSTS TO REGULATED PERSONS 

TRS has determined that Government Code §2001.0045 does 
not apply to the proposed amended rules because they do not 
impose a cost on regulated persons. 

COMMENTS 

Comments may be submitted in writing to Brian Guthrie, TRS 
Executive Director, 1000 Red River Street, Austin, Texas 78701-
2698. Written comments must be received by TRS no later than 
30 days after publication of this notice in the Texas Register. 

STATUTORY AUTHORITY 

The proposed amended rules are proposed under the author-
ity of Government Code §825.102, which authorizes the Board 
to adopt rules for eligibility for membership, the administration 
of the funds of the retirement system, and the transaction of 
business of the Board; Government Code §825.115(b), which 
authorizes the Board to adopt rules relating to the authority of 
the Board to make a final decision in a contested case or dele-

gate its authority; and under Government Code §825.521, which 
provides that in adopting rules relating to appeals, the board of 
trustees shall ensure that rules establishing deadlines for the fil-
ing of an appeal afford a member or retiree at least the same 
amount of time to file an appeal as the retirement system has to 
issue the retirement system's decision. 

CROSS-REFERENCE TO STATUTE 

The proposed amended rules implement the following sections 
or chapters of the Government Code: §825.101, concerning the 
general administration of the retirement system; §825.115, con-
cerning the applicability of certain laws; and §825.204, concern-
ing the TRS Medical Board. 

§43.1. Administrative Review of Individual Requests. 
(a) Organization. TRS [The Teacher Retirement System of 

Texas (TRS)] is divided into administrative divisions, which are fur-
ther divided into departments, for the efficient implementation of its 
duties. Any person who desires any action from TRS must consult 
with the proper department within TRS and comply with all proper 
requirements for completing forms and providing information to that 
department. 

(b) Final administrative decision by chief benefit officer 
[deputy director]. In the event that a person is adversely affected by a 
determination, decision, or action of department personnel, the person 
may appeal the determination, decision, or action [make a request] to 
the appropriate manager within the department, and then to the chief 
benefit officer of TRS [of the division, and then to the deputy director]. 
The chief benefit officer [deputy director] shall mail a final written 
administrative decision, which shall include: 

(1) The chief benefit officer's determination regarding the 
person's appeal and reasons for denying the appeal, if applicable; and 

(2) a statement that if the person is adversely affected by 
the decision, the person may request an adjudicative hearing to appeal 
the decision [to the executive director] and the deadline for doing so. 

(c) A person adversely affected by a decision of the chief ben-
efit officer [deputy director] may request an adjudicative hearing to ap-
peal the decision of the chief benefit officer [to the executive director 
of TRS] as provided in §43.5 of this chapter (relating to Request for 
Adjudicative Hearing). The deputy [executive] director shall deter-
mine whether the appeal should be docketed and set for a contested 
case hearing pursuant to §43.9 of this chapter (relating to Docketing of 
Appeal for Adjudicative Hearing and Dismissal for Failure to Obtain 
Setting). 

(d) [(c)] Final administrative decision by Medical Board. In 
the event that the Medical Board does not certify disability of a member 
under Government Code, §824.303(b), or the Medical Board certifies 
that a disability retiree is no longer mentally or physically incapacitated 
for the performance of duty under Government Code, §824.307(a), the 
member or retiree may request reconsideration and submit additional 
information to the Medical Board. The Medical Board shall consider a 
request for reconsideration and additional information and make a de-
termination on the disability of the member or retiree. If a request for 
reconsideration has been denied, a member or retiree may appeal the 
decision [an adverse final administrative decision of the Medical Board 
to the TRS Board of Trustees] by requesting an adjudicative hearing as 
provided in §43.5 of this chapter. [A final administrative decision of 
the Medical Board shall include a statement of whether the member or 
retiree may request additional reconsideration or may appeal the deci-
sion to the board, as well as the deadline for doing so.] The deputy 
[executive] director shall [is authorized to] determine whether the [an] 
appeal [of a Medical Board decision] should be docketed and set for a 
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contested case hearing pursuant to §43.9 of this chapter [and to make 
other procedural decisions relating to such an appeal]. 

(e) [(d)] Applicability. The procedures of this chapter apply 
only to administrative decisions, appeals, and adjudicative hearings re-
lating to the TRS pension plan, unless rules relating to other programs 
specifically adopt by reference the provisions of this chapter. 

§43.3. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise: 

[(1) Adjudicative hearing--An evidentiary hearing in a 
contested case, as provided by Government Code, §2001.051 and 
paragraph (5) of this section.] 

(1) [(2)] Administrative law judge--An individual ap-
pointed to conduct the adjudicative hearing in a contested case. The 
deputy director [Executive Director] may refer an appeal to be heard 
by an administrative law judge employed by the State Office of 
Administrative Hearings or may employ, select, or contract for the 
services of another administrative law judge or hearing examiner to 
conduct a hearing. 

(2) [(3)] Appeal--A formal request to the executive director 
or board, as applicable under this chapter, to reverse or modify a final 
administrative decision by the chief benefit officer [deputy director] or 
the Medical Board on a matter over which TRS has jurisdiction and 
authority to grant relief and the relief sought does not conflict with the 
terms of the pension plan. 

(3) [(4)] Board--The Board of Trustees of TRS [the Teacher 
Retirement System of Texas (TRS)]. 

(4) Chief Benefit Officer--the Chief Benefit Officer of TRS 
or person acting in that position. 

(5) Contested case--A proceeding in which the legal rights, 
duties, or privileges of a party are to be determined by TRS after an 
opportunity for adjudicative hearing on a matter over which TRS has 
jurisdiction and authority to grant relief and the relief sought does not 
conflict with the terms of the pension plan. 

(6) Deputy Director--the Deputy Director of TRS or person 
acting in that position. 

(7) [(6)] Executive director--The executive director of TRS 
or person acting in that position; when the executive director deter-
mines that a need exists, the executive director at his or her discretion 
may designate a person to accomplish the duties assigned in this chap-
ter to the executive director. 

(8) [(7)] Final administrative decision--An action, determi-
nation, or decision by the chief benefit officer [deputy director] or the 
Medical Board, as applicable, based on review of a person's request on 
an administrative basis (i.e., without an adjudicative hearing). 

(9) [(8)] Final decision of TRS--A decision that may not 
be appealed further within TRS, either because of exhaustion of all 
opportunities for appeal within TRS or because of a failure to appeal the 
decision further within TRS in the manner provided for in this chapter. 

[(9) Hearing--The trial-like portion of the contested case 
proceeding that is handled by an administrative law judge after the Ex-
ecutive Director of TRS dockets an appeal.] 

(10) Medical board--The medical board appointed by the 
TRS board of trustees under Government Code, §825.204. 

(11) Member--A person who is a member, retiree, or ben-
eficiary of TRS. 

(12) Order--The whole or a part of the final disposition of 
an appeal, whether affirmative, negative, injunctive, or declaratory in 
form, of the executive director, deputy director, or the board in a con-
tested case. 

(13) Party--Each person named or admitted in a contested 
case. 

(14) Person--Any natural person or other legal entity. 

(15) Pleading--A written document that is submitted by a 
party, by TRS staff, or by a person seeking to participate in a case as a 
party and that requests procedural or substantive relief, makes claims 
or allegations, presents legal arguments, or otherwise addresses matters 
involved in a contested case. 

(16) SOAH--The State Office of Administrative Hearings. 

(17) State Office of Administrative Hearings--The state 
agency established by Chapter 2003, Government Code, which may 
serve as the forum for the conduct of an adjudicative hearing upon 
referral of an appeal by TRS. 

(18) Third party respondent or petitioner--A person joined 
as an additional party to a proceeding; a party shall be designated as 
either a third party respondent or third party petitioner based on whether 
the person opposes the action requested in the petition or supports it or 
whether the person's interests are aligned with petitioner or respondent. 

(19) TRS--The Teacher Retirement System of Texas. 

(20) Trustee--One of the members of the board. 

(21) With prejudice--Barring a subsequent contested case 
on the same claim, allegation, or cause of action. 

§43.5. Request for Adjudicative Hearing. 
(a) On a matter over which TRS has jurisdiction and authority 

to grant relief that does not conflict with the terms of the pension plan, 
a person [party] may appeal a final administrative decision by filing a 
petition for adjudicative hearing with the deputy [executive] director 
[no later than 45 days after the date the final administrative decision is 
mailed]. The petition shall conform to the requirements of §43.12 of 
this chapter (relating to Form of Petitions and Other Pleadings). 

(b) A petition for adjudicative hearing must be filed by the later 
of: 

(1) 45 days after the date the final administrative decision 
is mailed; or 

(2) a number of days after the final administrative decision 
is mailed equal to the number of days it took TRS to issue the final 
administrative decision. 

(c) The number of days it took TRS to issue the final adminis-
trative decision is calculated from the date TRS received the person's 
appeal of the department manager's decision to the date TRS mailed 
the final administrative decision. 

§43.6. Filing of Documents. 
All documents relating to any appeal of a final administrative decision 
[pending or to be instituted before the executive director or the board] 
shall be filed with the deputy [executive] director at TRS, 1000 Red 
River Street, Austin, Texas 78701-2698. A document may be filed with 
TRS by hand-delivery, courier-receipted delivery, facsimile transmis-
sion, or regular, certified, or registered mail. A document is deemed 
filed when mailed if it is received by TRS within a timely manner un-
der Texas Rule of Civil Procedure 5 and the sender provides adequate 
proof of the mailing date. If the deputy [executive] director has dock-
eted an appeal and referred it for an adjudicative hearing, documents 
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shall be filed with the administrative law judge and a copy provided to 
the TRS docket clerk during the time the matter is pending before the 
administrative law judge. 

§43.8. Extensions. 

Unless otherwise provided by statute, the time for filing pleadings or 
other documents may be extended, upon the filing of a motion, prior 
to the expiration of the applicable period of time, showing that there 
is good cause for such extension of time and that the need for the ex-
tension is not caused by the neglect, indifference, or lack of diligence 
of the party making the motion. A copy of any such motion shall be 
served upon all other parties of record to the proceeding contempora-
neously with its filing. In the case of filings that initiate a proceeding 
or that are made before an appeal has been referred for an adjudicative 
hearing, the deputy [executive] director will determine whether good 
cause exists and whether an extension should be granted. In the case 
of filings made in a proceeding after TRS has referred the appeal for 
an adjudicative hearing, rules governing hearings before SOAH will 
control so long as the matter is before SOAH. If a matter is referred for 
an adjudicative hearing to a hearing official not affiliated with SOAH, 
then the rules of this chapter shall apply to the conduct of the hearing 
while pending before the hearing official. For matters returned by an 
administrative law judge or hearing examiner to TRS, either through 
dismissal from the adjudicative hearing docket or through issuance of 
a proposal for decision, the executive director may determine whether 
good cause exists and whether an extension should be granted. The 
executive director is authorized to rule on motions for extensions on 
matters directed to the Board if no Board meeting is scheduled before 
the expiration of the applicable period of time. 

§43.9. Docketing of Appeal for Adjudicative Hearing and Dismissal 
for Failure to Obtain Setting. 

(a) On an appeal over which TRS has jurisdiction, authority to 
grant relief, in which the relief requested is consistent with the terms 
of the plan, and that otherwise complies with this chapter, the deputy 
[executive] director shall assign the petition a TRS docket number, pro-
vide all parties notice of the docket number, and refer the matter for an 
adjudicative hearing before the State Office of Administrative Hearings 
or otherwise as authorized by law. 

(b) The deputy [executive] director may decline to docket an 
appeal over which TRS has no jurisdiction or no authority to grant 
relief, that seeks relief that is inconsistent with the terms of the pension 
plan, that is not timely filed, or that otherwise fails to comply with this 
chapter. [The executive director may also decline to docket a matter for 
which a contested case hearing is not required by law or for which other 
available procedures are more appropriate.] The deputy [executive] 
director's decision declining to docket an appeal is the final decision 
of TRS when the circumstances described in §2001.144, Government 
Code, are met. A person may not appeal such decision to the executive 
director or the board. 

(c) Prior to docketing an appeal, the deputy [executive] direc-
tor [or his designee] may review the request [petition] filed with TRS 
to determine the sufficiency. If the petition does not materially com-
ply with this chapter, the deputy [executive] director shall return the 
petition to the person who filed it, along with reasons for the return. 
The person shall be given a reasonable time (not to exceed 90 days) to 
file a corrected petition. If the petition is not corrected to substantially 
comply with this chapter within the time given, the deputy [executive] 
director may decline to docket the appeal. 

(d) If a contested case is referred to the SOAH [State Office of 
Administrative Hearings (SOAH)] for adjudicative hearing, then dur-
ing the period of time the case is before SOAH, the adjudicative hearing 
rules for SOAH (1 TAC Chapter 155) shall apply unless inconsistent 

with applicable statutes or constitutional provisions. If a matter is re-
ferred for an adjudicative hearing to a hearing official not affiliated with 
SOAH, then the rules of this chapter shall apply to the conduct of the 
hearing while pending before the hearing official. 

(e) A party that files an appeal and causes a matter to be dock-
eted and referred to for adjudicative hearing shall have the responsi-
bility of prosecuting the appeal within a reasonable time period. TRS 
may seek dismissal with prejudice of an appeal if a responsible party 
fails to obtain a setting for a hearing on the merits within two years of 
referral of the matter for an adjudicative hearing. 

§43.10. Authority to Grant Relief. 

At any time before an appeal is referred for adjudicative hearing, the 
deputy [executive] director or, in the matter of certification for disabil-
ity retirement, the Medical Board may grant the relief sought by the 
petitioner and dismiss the appeal, provided that the interest of other in-
dividual parties are not adversely affected and the relief does not con-
flict with the terms of the pension plan. If a matter has been referred 
to SOAH, the SOAH administrative law judge may dismiss the case 
from the SOAH docket in accordance with SOAH rules. If a matter is 
referred for an adjudicative hearing to a hearing official not affiliated 
with SOAH, then the rules of this chapter shall apply to the dismissal 
of the case. 

§43.12. Form of Petitions and Other Pleadings. 

(a) Petitions, briefs, and other pleadings shall be typed 
[typewritten] or printed on paper not to exceed 8 1/2 inches by 11 
inches with an inside margin of at least one inch width. Annexed 
exhibits shall be folded to the same size. Only one side of the paper 
shall be used. Copies [Reproductions] may be used, provided they [all 
copies] are clear and permanently legible. 

(b) The pleadings shall state their object and shall contain a 
concise statement of the supporting facts. The petition appealing a fi-
nal administrative decision and requesting an adjudicative hearing shall 
specify the action desired from TRS and shall be filed with TRS, di-
rected to the attention of the deputy [executive] director. 

(c) The original of any pleading filed with TRS shall be signed 
[in permanent ink] by the party filing it or by his authorized representa-
tive. Pleadings shall contain the address, [and] telephone number, and 
email address of the party filing the documents or the name, business 
address, telephone number, email address, and fax [facsimile] number 
[, and business address] of counsel. 

(d) The original petition for an adjudicative hearing should 
also include the name, address, [and] telephone number, and email ad-
dress of petitioner and the name, address, telephone number, email ad-
dress, and, if known, the tax number of any member whose interest 
or whose beneficiary's interest may be involved in the case. In lieu of 
the tax number, the petition may include other information sufficient 
to identify the member or beneficiary whose interest may be involved 
in the case. The petition should further identify all persons who may 
have a material interest in the outcome of the case, the basis for that in-
terest, and such person's last known address, [and] telephone number, 
and email address. If such information is not provided on the original 
petition, the executive director, board of trustees, or administrative law 
judge may require submission of such information before proceeding 
with the hearing. 

(e) Pleadings should be styled: "Petition of (Name of Peti-
tioner)." If a TRS, SOAH, or other adjudicative hearing docket number 
has been assigned, pleadings shall contain the docket number. 

(f) All pleadings shall contain the following: 

(1) the name of the party filing the pleading; 
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(2) a concise statement of the facts relied upon by the party; 

(3) a request stating the type of relief, action, or order de-
sired by the party; 

(4) a certificate of service conforming to subsection (g) of 
this section; and 

(5) any other matter required by statute. 

(g) Written pleadings [other than the original petition] may 
be served by hand-delivery, courier-receipted delivery, fax [facsimile 
transmission], or regular, certified, or registered mail upon all other 
known parties of record, and a certification of such service should be 
submitted with the original copy of the pleading filed with TRS. If a 
party is represented by an attorney, service may be made upon a party 
by serving the attorney of record. The following form of certifica-
tion will be sufficient: "I hereby certify that I have this _____ day of 
____________________, 20__, served copies of the foregoing plead-
ing upon all other parties to this proceeding, by (state the manner of 
service). Signature." 

(h) A party may object to the form or sufficiency of a pleading 
by filing the objections in writing at least 15 days before the hearing 

date. If the objections are sustained, the administrative law judge shall 
allow a reasonable time for amendment. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 30, 

2019. 
TRD-201905015 
Don Green 
Chief Financial Officer 
Teacher Retirement System of Texas 
Earliest possible date of adoption: February 9, 2020 
For further information, please call: (512) 542-6560 
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TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 4. RULES APPLYING TO 
ALL PUBLIC INSTITUTIONS OF HIGHER 
EDUCATION IN TEXAS 
SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §4.2 

The Texas Higher Education Coordinating Board adopts 
amended Chapter 4, Subchapter A, §4.2 to include reference 
authority provided by Texas Education Code (TEC) §51.9364, 
without changes to the proposed text as published in the Oc-
tober 18, 2019, issue of the Texas Register (44 TexReg 5989). 
The rule will not be republished. 

This revision provides instruction to institutions of higher educa-
tion and private or independent institutions of higher education 
regarding transcript notations for students ineligible to reenroll 
for a reason other than academic or financial. 

No comments were received. 

The amendments are adopted under the Texas Education Code, 
§51.9364, which provides for certain notations required on stu-
dent transcripts. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 19, 

2019. 
TRD-201904936 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: January 8, 2020 
Proposal publication date: October 18, 2019 
For further information, please call: (512) 427-6523 

♦ ♦ ♦ 
19 TAC §4.7 

The Texas Higher Education Coordinating Board adopts the 
amendment to Chapter 4, Subchapter A, §4.7, concerning Stu-
dent Transcripts, is adopted without changes to the proposed 
text as published in the October 18, 2019, issue of the Texas 
Register (44 TexReg 5990). The rule will not be republished. 

No comments were received. 

The amendments are adopted under the Texas Education Code, 
§ 51.9364, which provides for certain notations required on stu-
dent transcripts. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 19, 

2019. 
TRD-201904937 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: January 8, 2020 
Proposal publication date: October 18, 2019 
For further information, please call: (512) 427-6523 

SUBCHAPTER T. REQUIRED DEGREE 
PLANNING 
19 TAC §§4.340 - 4.347 

The Texas Higher Education Coordinating Board (THECB) 
adopts new rules for inclusion in the Texas Administrative Code 
(TAC), Title 19, Part 1, Chapter 4, Subchapter T, §§4.340, 4.341, 
4.343 - 4.347, concerning required degree plans for students at 
public institutions of higher education in Texas, without changes 
to the proposed text as published in the October 18, 2019, issue 
of the Texas Register (44 TexReg 5991). The rules will not be 
republished. Section 4.342 is being adopted with non-substan-
tive changes, and the rule will be republished. 

Senate Bill 25 and House Bill 3808 enacted by the 86th Texas 
Legislature and signed by the Governor, required the THECB 
to adopt rules through the negotiated rulemaking process for 
the administration of required filing of degree plans by students. 
The new subchapter provides timelines for students to file de-
gree plans and responsibilities of institutions and students in the 
process of filing degree plans. 

The following comments were received: 

Comment: The institutional representative for The University of 
Texas at Arlington (UTA) offered comments after review with mul-
tiple stakeholders. Specifically: 

"1. Dual credit students are currently classified as non-degree 
seeking students at UTA, and thus they do not have a specific 
major. Requiring these students to declare a major after the com-
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pletion of 15 hours may create data reporting challenges and po-
tentially impact retention and graduate rates. 

2. Regarding 4.345 item 2, preventing a student from obtaining 
their official transcript if they do not have a degree plan filed (ma-
jor) is antithetical to the goal of degree completion and presents 
a real-world situation of students selecting a major just to get 
their transcript, which impacts reporting (this rule currently exist 
for students who have a 45-hour on their account). 

Staff response: Staff recommends no action as a result of the 
first comment, because the proposed rules largely mirror the 
statutory language. Texas Education Code (TEC) §51.9685 (c-2) 
(1)-(2) requires students enrolled in dual credit courses with a cu-
mulative 15 semester credit hours (SCH) to file a degree plan. 
The Negotiated Rulemaking Committee discussed and recog-
nized the challenges and provided clarification in rules to stipu-
late that the 15 SCH of accumulated credit be at a single institu-
tion. 

Staff recommends no action as a result of the second comment 
because the proposed rules also align with statute concerning 
withholding transcripts from students failing to file a degree plan. 
TEC §51.9685 (f) states, "The student may not obtain an official 
transcript from the institution until the student has filed a degree 
plan with the institution. Institutions are obligated to withhold the 
transcript of students not filing the required degree plan. 

Comments and staff responses were sent to the Negotiated 
Rulemaking Committee for consensus. The committee agreed 
with the staff assessments and responses to the comments. 

Comment: Dallas County Community College District (DCCCD) 
commented to suggest that the requirement of filing a degree 
plan include students enrolled in dual credit courses with the in-
tent to earn a certificate. DCCCD also suggested a definition of 
certificate programs be added. 

Staff response: Staff recommends no action as a result of the 
DCCCD comment. The statute references associate and bach-
elor's degree programs only, and rules mirror the statutory lan-
guage. Rules and statute do not prohibit institutions from requir-
ing students in certificate programs to file a degree plan. 

Comment and staff response were sent to the Negotiated Rule-
making Committee for consensus. The committee agreed with 
the staff assessment and response to the comment. 

The new subchapter is adopted under TEC Chapter 51 Provi-
sions Generally Applicable to Higher Education, Subchapter Z, 
Miscellaneous Provisions, §51.9685 Required Filing of Degree 
Plan, which authorizes the THECB to adopt rules through the 
negotiated rulemaking process for the administration and to en-
sure compliance of required filing of degree plans by students. 

§4.342. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings unless the context clearly indicates oth-
erwise: 

(1) Degree plan - defined in TEC Section 51.9685 (a) (1) 
A statement of the course of study requirements that an undergraduate 
student at an institution of higher education must complete in order to 
be awarded an associate or bachelor's degree from the institution. 

(2) Institution of higher education - has the meaning as-
signed by TEC Section 61.003 (8). 

(3) Board or Coordinating Board - The Texas Higher Edu-
cation Coordinating Board 

(4) Dual credit courses - College courses in which an eli-
gible high school student enrolls and receives credit for the course(s) 
from both the college and the high school. 

(5) Associate degree program - A grouping of subject mat-
ter courses which, when satisfactorily completed by a student, will en-
title the student to an associate degree from an institution of higher 
education. 

(6) Bachelor's degree program - Any grouping of subject 
matter courses which, when satisfactorily completed by a student, will 
entitle the student to a baccalaureate degree from an institution of 
higher education. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 19, 

2019. 
TRD-201904939 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: January 8, 2020 
Proposal publication date: October 18, 2019 
For further information, please call: (512) 427-6523 

CHAPTER 9. PROGRAM DEVELOPMENT IN 
PUBLIC TWO-YEAR COLLEGES 
SUBCHAPTER L. MULTIDISCIPLINARY 
STUDIES ASSOCIATE DEGREES 
19 TAC §9.555 

The Texas Higher Education Coordinating Board (THECB) 
adopts amendments to Texas Administrative Code (TAC), 
Title 19, Chapter 9, Program Development in Public Two-Year 
Colleges, Subchapter L, Multidisciplinary Studies Associate 
Degrees §9.555, Student Advising, to include reference to the 
degree plan requirements of new Chapter 4, Subchapter T, 
Required Degree Planning, without changes to the proposed 
text as published in the October 18, 2019, issue of the Texas 
Register (Volume 44, Page 5993). The rule will not be repub-
lished. 

Senate Bill 25 and House Bill 3808 enacted by the 86th Texas 
Legislature and signed by the Governor, required the THECB to 
adopt rules through the negotiated rulemaking process for the 
administration of required filing of degree plans by students. 

The amendment to §9.555, Student Advising, provides that a 
student enrolled in a multidisciplinary studies associate degree 
program file a degree plan according to the new Chapter 4 Sub-
chapter T. 

There were no comments received specifically concerning stu-
dents enrolled in a multidisciplinary studies associate degree 
program and the requirement of degree plans. 

The amendment to §9.555, Student Advising is adopted un-
der the Texas Education Code, §51.9685 which provides the 
THECB, in consultation with institutions of higher education, 
with the authority to adopt rules using negotiated rulemaking 
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procedures for the administration of the statute for required filing 
of degree plans. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 19, 

2019. 
TRD-201904940 
William Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Effective date: February 9, 2020 
Proposal publication date: October 18, 2019 
For further information, please call: (512) 427-6523 

♦ ♦ ♦ 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 61. SCHOOL DISTRICTS 
SUBCHAPTER AA. COMMISSIONER'S 
RULES ON SCHOOL FINANCE 
19 TAC §61.1009 

The Texas Education Agency (TEA) adopts new §61.1009, con-
cerning the fast growth allotment. The new section is adopted 
without changes to the proposed text as published in the Oc-
tober 4, 2019 issue of the Texas Register (44 TexReg 5698). 
The rules will not be republished. The adopted new section re-
flects changes made by House Bill (HB) 3, 86th Texas Legisla-
ture, 2019. 

REASONED JUSTIFICATION: Texas Education Code (TEC), 
§48.004, directs the commissioner to adopt rules and take ac-
tion as necessary to implement and administer the Foundation 
School Program. TEC, §48.111, enacted by HB 3, is part of the 
Foundation School Program and provides additional funding for 
a school district in which the growth in student enrollment in the 
district over the preceding three school years is in the top quar-
tile of student enrollment growth in school districts in the state. 
The new statute establishes that such a school district is entitled 
to receive an amount equal to the basic allotment multiplied by 
0.04 for each student in average daily attendance. Adopted 
new 19 TAC §61.1009, Fast Growth Allotment, implements the 
requirements of TEC, §48.111, as follows. 

Subsection (a) defines what a fast growth district is, explains 
which enrollment figures will be used to calculate enrollment 
growth, describes the method for calculating enrollment growth, 
specifies what is considered as the basic allotment, and defines 
applicable year in the context of the proposed rule. 

Subsection (b) explains the eligibility criteria. Charter schools 
are specifically excluded from eligibility for the fast growth allot-
ment in TEC, §12.106(a), as amended by HB 3. 

Subsection (c) explains how the allotment will be calculated 
mathematically. 

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The 
public comment period on the proposal began October 4, 2019, 
and ended November 4, 2019. Following is a summary of public 
comments received and corresponding agency responses. 

Comment: Klein Independent School District (ISD) commented 
that the fast growth allotment should be based on absolute stu-
dent growth and not be percentage based. The district sug-
gested that the rule as proposed does not appear to meet the 
legislative intent of the fast growth allotment. The district ex-
plained that 237 of the 316 districts that would receive the allot-
ment based on the proposed rule had enrollment growth of less 
than 200 students from 2017-2019; 195 of the districts had actual 
enrollment of 100 students or less. The district stated that the as-
sociated costs of educating that number of additional students is 
provided in the regular funding formula because those districts 
are not incurring costs associated with operating and equipping 
new schools. The district suggested that the allotment be cal-
culated in both ways for districts affected by Hurricane Harvey. 
In addition, the district recommended using a five-year period to 
calculate enrollment growth but acknowledged the limitation in 
the law of looking back over only three years. The district sug-
gested that alternatively, TEA could begin with 2016 enrollment 
in order to capture three years of enrollment growth. 

In addition, more than 2,500 school district employees, parents, 
and citizens of Klein ISD stated that enrollment growth should fol-
low the students and be based on absolute enrollment growth, 
not percentage based. More than 2,500 school district employ-
ees, parents, and citizens of Klein ISD also stated that the mea-
surement period for the calculation should be increased to five 
years instead of two so that the district was not impacted for an 
atypical growth year after Hurricane Harvey. 

One individual suggested a measurement period of seven years 
instead of two and one individual suggested using a three-year 
moving average. 

Agency Response: The agency disagrees that the calculation of 
enrollment growth should be based on absolute student growth 
instead of on percentage of growth. Calculating enrollment 
growth using only absolute numbers would disproportionately 
negatively impact small and mid-sized districts and would not 
recognize the growth experienced by small and mid-sized dis-
tricts. Those districts also have an increased need for funding 
to alleviate the costs of growing quickly. As proposed, because 
the formula delivers an allotment based on the total average 
daily attendance (ADA) of the district, those smaller districts 
receive a much smaller allotment than the larger districts. 

The fast growth allotment is intended to assist with costs associ-
ated with rapid growth regardless of the need to build new facil-
ities, which are funded through the Foundation School Program 
under the New Instructional Facility Allotment. 

The agency also disagrees that the rule should be changed to uti-
lize a different measurement period than proposed. The enact-
ing legislation specifies growth over the preceding three years. 

Comment: Seventy-nine commenters made general comments 
about Klein ISD being a growing district and in need of additional 
funding and urged TEA to include the district as a fast growth 
district but did not specifically comment on the rule language. 

Agency Response: The agency disagrees. The rule as pro-
posed utilizes specific criteria to determine eligibility and cannot 
include provisions to consider specific districts that fall outside 
those criteria. 

Comment: A community member commented that Klein ISD 
should not get the fast growth allotment. The commenter sug-
gested that there needed to be a better and more accurate ac-
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counting for monies used currently before any more money was 
given. 

Agency Response: The agency agrees that Klein ISD is not eli-
gible for the fast growth allotment for the 2019-2020 school year. 

Comment: Schertz-Cibolo-Universal City ISD asked that TEA 
consider a variance in regard to the sole use of "Preceding Three 
Years" for unique situations. The district explained that the dis-
trict's growth over the preceding three years was 1.42% but their 
five-year growth was 20.28% and ten-year growth was 34.59%. 
They stated that the wealth per student in Schertz-Cibolo-Uni-
versal City ISD was relatively low compared to other fast-growth 
districts. The district also commented that the district is projected 
to continue growing for the next 20-25 years. In addition, the 
district stated that TEA needs to consider using enrollment num-
bers, not percentages, along with a longer analysis timeline. 

Eighteen individuals commented regarding Schertz-Cibolo-Uni-
versal City ISD that enrollment growth should not be percent-
age-based and that the three-year measurement period did not 
adequately capture the needs of a growing district. 

Agency Response: The agency disagrees that the calculation of 
enrollment growth should be based on absolute student growth 
instead of on percentage of growth. Calculating enrollment 
growth using only absolute numbers would disproportionately 
negatively impact small and mid-sized districts and would not 
recognize the growth experienced by small and mid-sized dis-
tricts. Those districts also have an increased need for funding 
to alleviate the costs of growing quickly. As proposed, because 
the formula delivers an allotment based on the total ADA of the 
district, those smaller districts receive a much smaller allotment 
than the larger districts. 

The agency also disagrees that the rule should be changed to 
utilize a different measurement period. The enacting legislation 
specifies growth over the preceding three years. 

Comment: Eighteen individuals made general comments about 
the growth in Schertz-Cibolo-Universal City ISD and the need for 
additional funding without specifically commenting on the rule. 

Agency Response: The agency disagrees. The rule as pro-
posed utilizes specific criteria to determine eligibility and cannot 
include provisions to consider specific districts that fall outside 
those criteria. Schertz-Cibolo-Universal City ISD is not eligible 
for the fast growth allotment for the 2019-2020 school year. 

Comment: Troy ISD commented that the methodology that TEA 
was proposing was fair to small and mid-size districts. 

Agency Response: The agency agrees that the proposed 
methodology is fair to small and mid-size districts as well as 
large districts. 

Comment: A school district administrator commented that TEA 
was doing exactly right with the calculations but commented that 
the law should be amended to offer a tiered approach to identi-
fying fast-growth districts. 

Agency Response: The agency agrees that the calculations are 
in line with requirements of the statute. The agency disagrees 
with a tiered approach to identifying fast-growth districts because 
the enabling legislation does not allow that approach. 

Comment: New Caney ISD, Montgomery ISD, and Frisco ISD 
as well as State Senator Donna Campbell and State Represen-
tative Matt Shaheen suggested that TEA include an enrollment 

standard of 2,500 students and enrollment growth of 10% over 
the last five years or a net increase of more than 3,500 students 
in order to designate a district as a fast-growth district. 

Agency Response: The agency disagrees that the calculation 
of enrollment growth should include an enrollment standard of 
2,500. This excludes small and mid-size districts experiencing 
fast growth. The agency also disagrees with the requirement of 
a 10% enrollment growth or net increase of more than 3,500 stu-
dents. The enabling legislation specifies that districts in the top 
quartile of student enrollment growth over the preceding three 
years are entitled to the allotment. 

Comment: The Fast Growth School Coalition as well as State 
Representatives Jon E. Rosenthal and Matt Krause suggested 
that TEA expand the definition of top quartile to include both per-
centage growth and growth in number of students. 

Agency Response: The agency disagrees. Including both meth-
ods of calculating enrollment growth is not in line with estimates 
provided to the legislature during the legislative session. This 
type of change in eligibility calculations would need to be at the 
direction of the legislature during the next legislative session. 

Comment: Cypress Fairbanks ISD, Fort Bend ISD, and Klein 
ISD commented that TEA could consider using both absolute 
enrollment growth and the percentage growth in the 2019-2020 
school year and then modifying the proposed methodology to 
absolute enrollment growth for future years. Alternatively, they 
suggested that TEA could administer the allotment as proposed 
for the 2019-2020 school year and move to absolute enrollment 
growth for future years. 

Agency Response: The agency disagrees. Including both meth-
ods of calculating enrollment growth is not in line with cost esti-
mates provided to the legislature during the legislative session. 
This type of change in eligibility calculations would need to be at 
the direction of the legislature during the next legislative session. 

Comment: The Texas School Alliance suggested using a factor 
based on the numeric increase in student enrollment in addition 
to or instead of relying only on percentage increase. They also 
suggested adopting the rule as proposed and revisiting it for the 
next school year. 

Agency Response: The agency disagrees. The enabling legis-
lation requires the allotment be based on the total ADA of each 
district. This type of change in the allotment calculation would 
need to be at the direction of the legislature during the next leg-
islative session. 

STATUTORY AUTHORITY. The new section is adopted under 
Texas Education Code (TEC), §48.111, as added by House Bill 
(HB) 3, 86th Texas Legislature, 2019, which authorizes the fast 
growth allotment; TEC, §48.004, as redesignated and amended 
by HB 3, 86th Texas Legislature, 2019, which authorizes the 
commissioner of education to adopt rules as necessary to im-
plement and administer the Foundation School Program; and 
TEC, §12.106(a), as amended by HB 3, 86th Texas Legislature, 
2019, which excludes charters from receiving the fast growth al-
lotment. 

CROSS REFERENCE TO STATUTE. The new section im-
plements Texas Education Code, §48.111, as added by HB 
3, 86th Texas Legislature, 2019; §48.004, as redesignated 
and amended by HB 3, 86th Texas Legislature, 2019; and 
§12.106(a), as amended by HB 3, 86th Texas Legislature, 2019. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904956 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: January 9, 2020 
Proposal publication date: October 4, 2019 
For further information, please call: (512) 475-1497 

CHAPTER 62. COMMISSIONER'S RULES 
CONCERNING THE EQUALIZED WEALTH 
LEVEL 
The Texas Education Agency (TEA) adopts amendments to 
§§62.1001, 62.1011, 62.1031, and 62.1051 and the repeal of 
§62.1041, concerning equalized wealth level. The amendments 
and repeal are adopted without changes to the proposed text as 
published in the October 25, 2019 issue of the Texas Register 
(44 TexReg 6201) and will not be republished. The adopted 
rule actions implement House Bill (HB) 3, 86th Texas Legisla-
ture, 2019, by removing an outdated provision and updating 
references to statute. 

REASONED JUSTIFICATION: In 1993, the 73rd Texas Legis-
lature created the current wealth equalization system in Texas 
Education Code (TEC), Chapter 36. Subsequently in 1995, the 
74th Texas Legislature moved the wealth equalization provisions 
in the TEC from Chapter 36 to Chapter 41. At that same time, 
TEC, Chapter 16, pertaining to the Foundation School Program, 
was recodifed as Chapter 42. In 2019, the 86th Texas Legisla-
ture moved the wealth equalization provisions in the TEC from 
Chapter 41 to Chapter 49, Options for Local Revenue Levels in 
Excess of Entitlement. 

The adopted revisions amend 19 TAC §62.1001, Authority of 
Trustees; Duration of Agreements; §62.1011, Election Duties of 
Board of Trustees; §62.1031, Date of Agreement for Purposes 
of Determining Election Date; and §62.1051, Definition of Parcel 
Detached and Annexed by Commissioner, to modify statutory 
references to correspond to current codification. The adopted 
revisions also repeal 19 TAC §62.1041, Weighted Students in 
Average Daily Attendance for Purposes of Tax Rate Rollback, 
to remove an outdated provision. The tax rollback calculation in 
TEC, Chapter 49, does not use weighted average attendance. 

Additionally, the subchapter title is updated to Commissioner's 
Rules Concerning Options for Local Revenue Levels in Excess 
of Entitlement. 

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The 
public comment period on the proposal began October 25, 2019, 
and ended November 25, 2019. No public comments were re-
ceived. 

19 TAC §§62.1001, 62.1011, 62.1031, 62.1051 

STATUTORY AUTHORITY. The amendments are adopted un-
der Texas Education Code (TEC), §49.006, as transferred, re-
designated, and amended by House Bill 3, 86th Texas Legisla-

ture, 2019, which authorizes the commissioner of education to 
adopt rules necessary for the implementation of TEC, Chapter 
49, Options for Local Revenue Levels in Excess of Entitlement. 

CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §49.006, as transferred, redesig-
nated, and amended by HB 3, 86th Texas Legislature, 2019. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 19, 

2019. 
TRD-201904932 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: January 8, 2020 
Proposal publication date: October 25, 2019 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
19 TAC §62.1041 

STATUTORY AUTHORITY. The repeal is adopted under Texas 
Education Code (TEC), §49.006, as transferred, redesignated, 
and amended by House Bill 3, 86th Texas Legislature, 2019, 
which authorizes the commissioner of education to adopt rules 
necessary for the implementation of TEC, Chapter 49, Options 
for Local Revenue Levels in Excess of Entitlement. 

CROSS REFERENCE TO STATUTE. The repeal implements 
Texas Education Code, §49.006, as transferred, redesignated, 
and amended by HB 3, 86th Texas Legislature, 2019. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 19, 

2019. 
TRD-201904933 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: January 8, 2020 
Proposal publication date: October 25, 2019 

       For further information, please call: (512) 475-1497

CHAPTER 102. EDUCATIONAL PROGRAMS 
SUBCHAPTER JJ. COMMISSIONER'S RULES 
CONCERNING INNOVATION DISTRICT 
19 TAC §102.1309, §102.1315 

The Texas Education Agency (TEA) adopts amendments to 
§102.1309 and §102.1315, concerning innovation districts. The 
amendments are adopted without changes to the proposed 
text as published in the October 25, 2019 issue of the Texas 
Register (44 TexReg 6203). The rules will not be republished. 
The adopted amendments implement changes made by House 
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Bill (HB) 3, 86th Texas Legislature, 2019, by reflecting the 
recodification of Texas Education Code (TEC), Chapters 41 and 
42, and specifying additional reasons the commissioner may 
terminate a district's designation as a district of innovation. 

REASONED JUSTIFICATION: Chapter 102, Subchapter JJ, es-
tablishes provisions relating to the applicable processes and pro-
cedures for innovation districts. 

The adopted amendment to §102.1309 updates statutory refer-
ences to align with HB 3, 86th Texas Legislature, 2019, which 
recodified sections of TEC, Chapter 41, into TEC, Chapter 49, 
and recodified sections of TEC, Chapter 42, into TEC, Chapter 
48. 

The adopted amendment to §102.1315 also reflects changes in 
statute made by HB 3. TEC, §12A.008(b-1), was amended by 
HB 3 to extend the commissioner's authority to terminate a dis-
trict's designation as a district of innovation for failure to comply 
with the duty to discharge or refuse to hire certain employees 
or applicants (1) for employment under TEC, §12.1059; (2) con-
victed of certain offenses under TEC, §22.085; or (3) not eligi-
ble for employment in public schools under TEC, §22.092, as 
added by HB 3. The adopted amendment to §102.1315(a)(3) 
adds these provisions to the rule. 

SUMMARY OF COMMENTS AND AGENCY RESPONSES: The 
public comment period on the proposal began October 25, 2019, 
and ended November 25, 2019. No public comments were re-
ceived. 

STATUTORY AUTHORITY. The amendments are adopted un-
der Texas Education Code (TEC), §12A.008(b-1), as added by 
House Bill 3, 86th Texas Legislature, 2019, which allows the 
commissioner of education to terminate a district's designation 
as a district of innovation if it fails to comply with the duty to dis-
charge or refuse to hire certain employees or applicants for em-
ployment; and TEC, §12A.009, which authorizes the commis-
sioner to adopt rules to implement districts of innovation. 

CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Education Code, §12A.008(b-1) and §12A.009. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 19, 

2019. 
TRD-201904934 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Effective date: January 8, 2020 
Proposal publication date: October 25, 2019 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 3. LIFE, ACCIDENT, AND HEALTH 
INSURANCE AND ANNUITIES 

SUBCHAPTER W. MISCELLANEOUS RULES 
FOR GROUP AND INDIVIDUAL ACCIDENT 
AND HEALTH INSURANCE 
28 TAC §3.3602 

The Commissioner of Insurance adopts new 28 TAC §3.3602, 
relating to requirements for short-term limited-duration cover-
age. Section 3.3602 implements Senate Bill 1852, 86th Leg-
islature, Regular Session (2019). The new section also pro-
vides consumer protections related to renewability and provides 
consumers notice of the protections they have when purchasing 
such products. The new section is adopted with changes to the 
proposed text published in the November 8, 2019, issue of the 
Texas Register (44 TexReg 6686). The rules will be republished. 
The changes to the proposed text are made in response to pub-
lic comments and also include other minor changes to add clarity 
and consistency in the rule text and form and conform with the 
department's current writing style. These changes do not mate-
rially alter issues raised in the proposal, introduce new subject 
matter, or affect people other than those previously on notice. 

The department revised Figure: 28 TAC §3.3602(e) to clarify the 
instructions in paragraph 6 stating the maximum amount the pol-
icy will pay within the policy term, or if applicable, on a lifetime 
basis. This change was necessary to provide consistent lan-
guage to describe policy limits. 

The department revised Figure: 28 TAC §3.3602(e) to clarify in 
paragraph 8 that the term "PPO" refers to a preferred provider 
benefit plan and the term "EPO" refers to an exclusive provider 
benefit plan. 

The department revised Figure: 28 TAC §3.3602(e) to reword 
the question in paragraph 9. The department replaced "What 
services does the plan cover?" with "What type of care will this 
plan cover?" to conform to other language in the form. 

In response to a comment, the department revised §3.3602(d)(2) 
to clarify that renewal does not permit new underwriting. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to include the plan marketing name and the 
name of the insurer that is underwriting the coverage above 
paragraph 1. The department made conforming changes to 
§3.3602(f)(5)(A), which requires issuers to include these ele-
ments in a combined disclosure form. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to use plain language in its terminology in para-
graph 1. The department changed paragraph 1, to remove lan-
guage stating that "ACA plans cover hospital, medical, and sur-
gical expenses due to an injury or sickness." The department 
reformatted the information using bullets and added language 
to indicate that, unlike ACA plans, a short-term limited-duration 
plan may not cover all injuries or sicknesses a prospective en-
rollee had before applying, and it does not allow a prospective 
enrollee to get federal assistance with premiums or out-of-pocket 
costs, such as tax credits and cost-sharing reductions. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to add the word "to" between the words "right" 
and "renew" in paragraph 3. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to add information about applying for an ACA 
plan outside of the open enrollment period. The department 
changed paragraph 4 of the disclosure form to provide informa-
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tion on how to find out about a qualifying life event and provided 
examples of such events. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to clarify the instructions in paragraph 7 to state 
that if the deductible can reset more frequently than annually, 
then issuers must disclose that information. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to inform consumers in paragraph 8 about the 
potential of balance billing in an indemnity plan. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to require issuers to include in paragraph 8 a 
website address to the plan directory or other information on how 
to locate providers, for any plan that has a provider network. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to clarify in paragraph 9 that short-term limited-
duration plans limit coverage for some types of care. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to instruct the consumer in paragraph 9 to ask 
the agent for cost-sharing information if it is not included in the 
chart. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to clarify that the chart in paragraph 9 must in-
clude any applicable benefit maximums. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to clarify that row (o) of the chart in paragraph 
9 relates to outpatient drug coverage. The department clarified 
the instructions for row (o) to specify that if prescription drug cov-
erage is limited by a formulary, that information must be stated, 
and a link to the formulary must be provided. The department 
also clarified that a discount plan should not be represented as 
prescription drug coverage. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to include a statement in Spanish and English in 
paragraph 10 before the signature line. This statement instructs 
the prospective enrollee not to sign the document if they do not 
understand it. 

In response to a comment, the department revised Figure: 28 
§3.3602(e) to include information in the affirmation statement in 
paragraph 10 about receiving the disclosure form in writing be-
fore completing the application or making any payment. 

In response to a comment, the department revised Figure: 28 
TAC §3.3602(e) to include the department's consumer help line 
phone number and website address under paragraph 11 so that 
consumers know who to contact if they experience problems with 
the plan. The addition of this information necessitated that the 
federal notice to be renumbered as paragraph 12. The depart-
ment also revised §3.3602(f)(5)(G) to clarify that a combined dis-
closure form and outline of coverage must include paragraph 12 
of the disclosure form about the federal notice. This change was 
necessary due to the addition of the department's contact infor-
mation in paragraph 11 of the disclosure form. 

In response to a comment, the department revised 
§3.3602(f)(5)(A) to clarify that a combined disclosure form must 
include the title of the form. 

REASONED JUSTIFICATION. New §3.3602 is necessary to im-
plement SB 1852. Insurance Code §1509.002(a) requires the 
Commissioner, by rule, to prescribe a disclosure form to be pro-
vided with a short-term limited-duration insurance policy and ap-

plication. Insurance Code §1509.002(c) also requires an insurer 
issuing a short-term limited-duration insurance policy to adopt 
procedures in accordance with the rule to obtain a signed form 
from the insured acknowledging that the insured received the 
disclosure form. Section 1509.002(c) requires the rule to allow 
for electronic acknowledgment. 

Section 3.3602(a). New §3.3602(a) describes the purpose of the 
section, which is to define short-term limited-duration insurance 
and requirements for short-term limited-duration coverage. New 
§3.3602(a) also provides that the section applies to any individ-
ual or group accident and health insurance policy or certificate 
issued under Insurance Code Chapter 1201 or 1251. 

Section 3.3602(b). New §3.3602(b) provides that, for purposes 
of 28 TAC Chapters 3, 21, and 26, short-term limited-duration 
insurance has the meaning given in Insurance Code §1509.001. 
Insurance Code §1509.001 states that, in Chapter 1509, "short-
term limited-duration insurance" has the meaning assigned by 
26 C.F.R. §54.9801-2. Title 26 C.F.R. §54.9801-2, which de-
fines "short-term, limited-duration insurance" to mean "health in-
surance coverage provided pursuant to a contract with an issuer 
that: [h]as an expiration date specified in the contract that is less 
than 12 months after the original effective date of the contract 
and, taking into account renewals or extensions, has a duration 
of no longer than 36 months in total," and displays a specified no-
tice along with any additional information required by state law. 

Section 3.3602(c). New §3.3602(c) provides that a policy or cer-
tificate must provide benefits consistent with the minimum stan-
dards for the type of coverage offered, and it clarifies that the 
rules in the subchapter are not inclusive of all requirements that 
apply to short-term limited-duration plans. For example, many 
requirements in Title 8 of the Insurance Code (concerning Health 
Insurance and Other Health Coverages) apply, including general 
provisions in Chapters 1201 and 1251, and mandated benefit re-
quirements under Title 8, Subtitle E. 

Section 3.3602(d). New §3.3602(d) provides the requirements 
for individual and group short-term limited-duration coverage. 

New §3.3602(d)(1) provides that short-term limited-duration cov-
erage may not be marketed as guaranteed renewable because, 
by definition, under Insurance Code §1509.001, short-term lim-
ited-duration insurance cannot be renewed for a total duration 
that exceeds 36 months. Since the term "guaranteed renew-
able" implies a continuous right to renew, use of the term with 
short-term limited-duration insurance would be misleading. 

New §3.3602(d)(2) provides that short-term limited-duration cov-
erage must be marketed either as "nonrenewable," or as "re-
newable (without new underwriting)" at the option of the poli-
cyholder or enrollee, if the enrollee contributes to the premium. 
Section 3.3602(d)(2) allows issuers to choose whether to issue 
short-term limited-duration plans that are either nonrenewable 
or renewable and ensures that plans are marketed consistent 
with the terms of the policy. To avoid misleading prospective en-
rollees, if an issuer opts to permit renewability it must do so at the 
option of the policyholder. In a group policy in which the enrollee 
contributes to the premium, the enrollee controls the renewal op-
tion. 

New §3.3602(d)(3) provides that short-term limited-duration 
coverage must clearly state the duration of the initial term and 
the total maximum duration, including renewal options. Section 
3.3602(d)(3) helps ensure that prospective enrollees are fully 
informed regarding how long they can keep the coverage. 
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New §3.3602(d)(4) provides that short-term limited-duration cov-
erage may not be modified after the date of issue, except by 
signed acceptance of the enrollee. Section 3.3602(d)(4) ensures 
that the enrollee is informed and accepts the changes in cover-
age, and also ensures that an issuer does not circumvent the 
policy terms of renewability by unilaterally modifying the cover-
age. 

New §3.3602(d)(5) provides requirements for renewable, 
short-term limited-duration coverage. Section 3.3602(d)(5)(A) 
provides that a short-term limited-duration individual policy or 
group certificate must include a statement that the enrollee has a 
right to continue the coverage in force by timely payment of pre-
miums for the number of terms listed. Section 3.3602(d)(5)(A) 
also provides for the enrollee to be informed about the enrollee's 
right to continue coverage when timely premium payments are 
made. 

New §3.3602(d)(5)(B) provides that a short-term limited-duration 
individual policy or group certificate must include a statement 
that the issuer will not increase premium rates or make changes 
in provisions in the policy or certificate on renewal based on indi-
vidual health status. Section 3.3602(d)(5)(B) ensures that cov-
erage that is marketed as renewable at the option of the enrollee 
does not require additional underwriting or change the terms of 
coverage at renewal. 

New §3.3602(d)(5)(C) provides that, if applicable, a short-term 
limited-duration individual policy or group certificate must include 
a statement that the issuer retains the right, at the time of policy 
renewal, to make changes to premium rates by class. Section 
3.3602(d)(5)(C) makes clear that a renewable policy is not sub-
ject to individual rating adjustments at renewal. The statement 
would not be required when an issuer chooses to offer a fixed 
premium for the life of the policy. 

New §3.3602(d)(5)(D) provides that if a short-term limited-du-
ration individual policy or group certificate is renewable, it must 
include a statement that the issuer, at the time of renewal, may 
not deny renewal based on individual health status. Section 
3.3602(d)(5)(D) helps ensure that coverage that is marketed 
as renewable at the option of the enrollee provides contractual 
terms that are consistent with that marketing. 

Section 3.3602(e). New §3.3602(e) provides that an issuer of-
fering short-term limited-duration insurance must include a writ-
ten disclosure form that is consistent with the form in Figure: 
28 TAC §3.3602(e) and the requirements of §3.3602. Section 
3.3602(e) is necessary because Insurance Code §1509.002(a) 
requires the Commissioner by rule to prescribe a disclosure form 
to be provided with a short-term limited-duration insurance pol-
icy and application. 

In addition to the elements specifically required by Insurance 
Code §1509.002(b), the disclosure form includes a statement 
that the plan is exempt from the federal Affordable Care Act 
(ACA) and may not cover all necessary care. This information 
informs prospective enrollees about possible benefit limitations. 

Along with information about renewability, the form states that 
"[t]he amount of your premium payment might change after you 
renew this plan. But the amount can't go up because of a change 
in your health. A change in your health can't affect your benefits 
or your right to renew." These statements are included for con-
sistency with new §3.3602(d)(2) and (5). 

Along with the open enrollment information, the form includes 
an explanation that prospective enrollees can sign up for a plan 

not covered by the ACA at any time, but that they can be denied 
for health reasons when they sign up for a new plan. This infor-
mation is provided to inform prospective enrollees about under-
writing that may occur during the initial application for short-term 
limited-duration coverage. 

The form also references Healthcare.gov. This information pro-
vides prospective enrollees with a resource to research open en-
rollment information, including eligibility information about quali-
fying life events for enrollment at other times. 

Following information on the plan's deductible, the form includes 
information on whether the plan uses a provider network and 
how to access the provider directory, if applicable. This informa-
tion helps to ensure prospective enrollees understand the na-
ture of coverage and whether limits apply based on their choice 
of provider. For indemnity plans, the form also clarifies that 
providers have not agreed to a set price with the plan and can 
charge the consumer for any amount not paid by the plan. 

The form uses a chart to describe covered services and any 
limits that apply to those services. This information is neces-
sary because Insurance Code §1509.002(b)(7)(A)-(H) and (8) 
require that the disclosure form state whether certain health care 
services are covered, specifically: prescription drug coverage, 
mental health services, substance abuse treatment, maternity 
care, hospitalization, surgery, emergency health care, preven-
tive health care, and any other information the Commissioner de-
termines is important for a purchaser of a short-term limited-du-
ration policy. 

Within the chart of covered services, the form expands cate-
gories required under Insurance Code §1509.002(b)(7)(B), (C), 
(D), (E), and (F) in order to separate coverage for facility fees 
and physician fees. In describing maternity care coverage, the 
form also separates prenatal visits from physician services at 
delivery. The form expands on emergency health care to iden-
tify coverage for urgent care and ambulance services. The form 
adds primary care and specialist care office visits. 

Issuers are permitted, but not required, to include cost-sharing 
information in the benefits chart. This flexibility allows an issuer 
to incorporate key plan summary information within the disclo-
sure document, rather than producing and delivering a separate 
document that may be repetitive. If the issuers do not include 
cost-sharing information, the form instructs the consumer that 
they may request the information. 

The form includes the department's contact information through 
which a consumer can file a complaint or verify an agent's license 
number. The form also includes a signature line on which the 
consumer verifies that they received the form before applying or 
paying for coverage and that they understand the information. 

The form also includes the text of the federally required notice. 
This is included because Insurance Code §1509.001 defines 
short-term limited-duration insurance based on the federal def-
inition, at 45 C.F.R. Section 54.9801-2. The federal regulation 
defining "short-term, limited-duration insurance" includes the re-
quirement to provide a specific notice. 

Section 3.3602(f). New §3.3602(f) provides the disclosure form 
requirements. Section 3.3602(f) is necessary because Insur-
ance Code §1509.002(b) provides the information that the dis-
closure form must include. 

New §3.3602(f) provides that in creating the disclosure form, 
issuers must follow all instructions in the subsection. Section 
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3.3602(f) ensures that issuers produce the disclosure form cor-
rectly and accurately. 

New §3.3602(f)(1) provides that a disclosure form must be pro-
duced for each plan option that the issuer makes available and 
reflect the specific terms of the plan. New §3.3602(f)(1) is in-
cluded because the nature of the information required by Insur-
ance Code §1509.002(b) varies across plan offerings. For ex-
ample, the plan's duration, renewal options, benefits, deductible, 
coverage maximum, and coverage for preexisting conditions can 
vary across different issuers and plans offered by an individual 
issuer. In order to accurately educate the prospective enrollee 
regarding the plan or plans available, a single disclosure form 
should not be used to reflect multiple plans. 

New §3.3602(f)(2) provides that the disclosure form must accu-
rately represent the short-term limited-duration coverage. Sec-
tion 3.3602(f)(2) is provided to fully inform the prospective en-
rollee about the coverage offered. 

New §3.3602(f)(3) provides that if the disclosure form in new Fig-
ure 28 TAC §3.3602(e) does not accurately represent the plan 
being offered, the issuer may modify the form as necessary. 
When filing the form with the department, the issuer must clearly 
identify any changes made and explain the reason for modify-
ing the form. Section 3.3602(f)(3) provides flexibility to ensure 
the disclosure form does not provide inaccurate information. In 
reviewing filed disclosures, the department will ensure that the 
changes made accurately represent the terms of the plan. 

New §3.3602(f)(4) provides that the chart under disclosure form 
paragraph (9) may be supplemented to include cost-sharing in-
formation for each benefit. Section 3.3602(f)(4) provides flexibil-
ity for issuers that wish to use the disclosure form as a primary 
plan summary document, rather than creating a separate docu-
ment that may duplicate much of the information in the form. 

New §3.3602(f)(5) provides that the disclosure form in Figure: 
28 TAC §3.3602(e) may be combined with the outline of cov-
erage required under Insurance Code §1201.107 and 28 TAC 
§3.3093(4), if certain requirements are met. Section 3.3602(f)(5) 
provides flexibility for issuers in the individual market, which are 
required to provide an outline of coverage document that in-
cludes much of the same information that is contained in the dis-
closure form. Allowing issuers to combine the documents elim-
inates what would otherwise be duplicative disclosure require-
ments and enables a more streamlined approach. 

Section 3.3602(g). New §3.3602(g)(1) provides that the disclo-
sure form must be filed with the department for review before 
use, consistent with filing procedures in 28 TAC Chapter 3, Sub-
chapter A. 

New §3.3602(g)(2) requires that a disclosure form must be pro-
vided in writing to a prospective enrollee before the individual 
completes an application or makes an initial premium payment, 
application fee, or other fee; and again at the time the policy or 
certificate is issued. This makes clear that the disclosure should 
be available in writing before, and not after, a prospective en-
rollee submits an application. Section 3.3602(g)(2) is necessary 
because Insurance Code §1509.00(2)(a) requires a disclosure 
form to be provided with a short-term limited-duration policy and 
application. 

New §3.3602(g)(3) provides that the disclosure form must be 
signed by the enrollee to acknowledge receipt at the time of ap-
plication. An electronic signature is acceptable if the issuer's 
procedures comply with Insurance Code Chapter 35. 

New §3.3602(g)(1) through (3) are necessary because Insur-
ance Code §1509.002(c) provides that an issuer issuing a short-
term limited-duration insurance policy adopt procedures in ac-
cordance with the rule to obtain a signed form from the enrollee 
acknowledging that the enrollee received the disclosure form. 
Insurance Code §1509.002(c) also provides that the rule must 
allow for electronic acknowledgment. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. 

Commenters: The department received three written comments, 
and two oral comments. Commenters in support of the pro-
posal with changes were: AARP Texas; American Cancer So-
ciety Cancer Action Network, Inc.; American Diabetes Associ-
ation; American Lung Association; Center for Public Policy Pri-
orities; Children's Defense Fund-Texas; National Association of 
Social Workers, Texas Chapter; National Multiple Sclerosis Soci-
ety; The Leukemia & Lymphoma Society; UnidosUS; and Young 
Invincibles. 

Comment on §3.3602. A commenter appreciates the depart-
ment's commitment to the use of plain language to promote 
transparency. 

Agency Response. The department appreciates the support. 

Comment on §3.3602. A commenter cites a study that found 
that consumers have "significant difficulty in understanding 
short-term limited-duration plans cost implications." The com-
menter encourages the department to develop educational 
resources for short-term limited-duration plans similar to its 
"Health Insurance Shopping Guide" and to provide the link to 
the resource on the disclosure form. 

Agency Response. The department appreciates the comment 
and will take it into consideration. The department does agree 
that it is important to connect consumers with educational re-
sources to improve health insurance literacy. The department 
declines to develop a shopping guide as part of this rulemaking, 
since it is outside the scope of Insurance Code §1509.002(a), 
which requires the Commissioner, by rule, to prescribe a disclo-
sure form to be provided with a short-term limited-duration insur-
ance policy and application. 

Comment on 3.3602(d)(2). A commenter states that plans sold 
as renewable should not engage in medical underwriting or deny 
coverage at renewal. 

Agency Response. The department agrees that a fair under-
standing of the right to renew should not expose an individual to 
additional underwriting. The department changed §3.3602(d)(2) 
to clarify that renewal does not permit new underwriting. 

Comment on 3.3602(d)(5)(B). A commenter states that while 
premium rates may not increase based on a change to an in-
dividual's health status, other criteria, like occupation and gen-
der, could still be used as factors to modify rates. Another com-
menter stated that plans sold as renewable should not change 
the premium rate or policy terms based on individual risk charac-
teristics. A commenter states that the department should provide 
more explicit guidelines for premium rate and policy changes to 
protect the value of these products to those consumers who pur-
chase them. 

Agency Response. The department agrees that a fair under-
standing of the right to renew is that renewal should not expose 
an individual to additional underwriting. The department mod-
ified §3.3602(d)(2) to clarify that renewal does not permit new 
underwriting. 
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Comment on §3.3602(e). A commenter states that the re-
quirement that all companies selling short-term limited-duration 
plans must comply with the disclosure forms should remain in 
the adopted rule. The commenter states that this requirement 
maintains a level playing field for the benefit of consumers. 

Agency Response. The department appreciates the support. 

Comment on Figure: 28 TAC §3.3602(e). A commenter states 
that the heading for the disclosure form ("Is this short-term health 
insurance plan right for me?"), should remain in the adopted rule. 
The commenter states that question is at the core of the disclo-
sure form itself. 

Agency Response. The department appreciates the support. 

Comment on Figure: 28 TAC §3.3602(e). A commenter recom-
mends adding information to the disclosure form that will help 
the applicant understand any fees in addition to the monthly pre-
mium that may be charged for the plan, such as application fees, 
association membership fees, and miscellaneous administrative 
fees. 

Agency Response. The department declines to add this infor-
mation to the form at this time, because it appears that current 
marketing practices provide consumers with sufficient informa-
tion about how much their coverage will cost. The department 
will monitor the issue and consider future changes to the rule if 
complaints are received. 

Comment on Figure: 28 TAC §3.3602(e). A commenter recom-
mends that the form have a required space for the name of the 
insurer, the marketing name of the plan, and the agent's name 
and license number. 

Agency Response. The department agrees in part and modifies 
the disclosure form to include the plan marketing name and the 
name of the issuer that is underwriting the coverage above para-
graph 1. The department declines to require the agent's name 
and license number at this time, due to the administrative com-
plexity and cost that would add. The department will continue to 
monitor this issue. In addition, the department modified para-
graph 11 to provide the department's contact information and 
how to check if an agent has a license. 

Comment on Figure: 28 TAC §3.3602(e). A commenter rec-
ommends that paragraph 1 of the disclosure use more plain 
language to describe the differences between ACA plans and 
short-term plans. The commenter suggested alternate language 
to state, "ACA plans cover preexisting conditions and compre-
hensive health benefits such as hospitalization, emergency ser-
vices, maternity care, preventive care, prescription drugs and 
mental health and substance use disorder services," or "ACA 
plans have comprehensive coverage." 

Agency Response. The department agrees that paragraph 1 of 
the disclosure form should use more plain language in its termi-
nology. The department changed paragraph 1 to explain that, 
unlike ACA plans, a short-term limited-duration plan may not 
cover all injuries or sicknesses, including any that a prospec-
tive enrollee may have before applying. The department also 
reformatted the information using bullets and added a statement 
to indicate that short-term plans don't qualify for tax credits and 
cost-sharing reductions. 

Comment on Figure: 28 TAC §3.3602(e). A commenter raises a 
concern that the language in paragraph 3 concerning an individ-
ual's right to renew a plan and protection against health-based 

rate increases may blur the lines between short-term limited-du-
ration insurance and qualified health plan coverage. 

Agency Response. The department disagrees and declines 
to make a change to the disclosure form. The language as 
written accurately describes the protections put in place under 
§3.3602(d). Paragraph 1 of the form highlights key differences 
between short-term limited-duration insurance and ACA plans 
and paragraphs 4, 9, and 12 also clarify how the short-term 
limited-duration insurance plan is different from an ACA plan. 

Comment on Figure: 28 TAC §3.3602(e). Two commenters sug-
gest informing consumers that subsidies may be available for 
consumers to enroll in an ACA plan. 

Agency Response. The department agrees and changed para-
graph 1 of the disclosure form to indicate that short-term lim-
ited-duration plans are not eligible for federal assistance. 

Comment on Figure: 28 TAC §3.3602(e). A commenter states 
that the word "to" is missing in paragraph 3 between the words 
"right" and "renew." 

Agency Response. The department agrees and added the word 
"to." 

Comment on Figure: 28 TAC §3.3602(e). One commenter rec-
ommends including more information on qualifying life events 
that enable an individual to get an ACA plan, special enroll-
ment periods, and subsidies. The commenter also recommends 
adding information to better understand about a potential gap in 
coverage. The commenter recommends language that states "If 
you want to sign up for a health plan covered by ACA laws: You 
can sign up for another plan only during open enrollment or if 
you have a qualifying life event, such as losing coverage from a 
job or having a baby. You may be able to get extra help paying 
for premiums and out-of-pockets costs that are not available with 
short-term plans. The next open enrollment dates for ACA plans 
are: (dates listed). When you sign up for a plan during Health-
Care.gov open enrollment dates, your insurance coverage will 
start on the following January 1. To find out if you have a qualify-
ing life event (such as losing coverage through your job, parent 
or spouse or changes to your family like getting married or hav-
ing a baby) talk to your insurance agent or go to HealthCare.gov. 
The end of this short-term plan is not a qualifying life event, so 
you may have to wait until the next open enrollment period to 
sign up for an ACA plan." 

Agency Response. The department agrees that additional infor-
mation about applying for an ACA plan outside of the open en-
rollment period is important information for a consumer to under-
stand. The department changed paragraph 4 of the disclosure 
form to provide information on how to find out about a qualifying 
life event and examples of those events. 

Comment on Figure: 28 TAC §3.3602(e). Two commenters em-
phasize the importance of helping consumers understand the 
risk of balance billing in indemnity plans. Another commenter 
states the importance of balance billing information with respect 
to "(m) primary care" and a "(n) specialist office visit." One com-
menter also states that the first and third answers fail to provide 
consumers with information regarding the fact that their provider 
or specialty facility may be entirely out-of-network, leaving the 
consumer with the responsibility of paying the entire cost of care. 
One commenter recommends language for paragraph 8 in the 
disclosure form that states, "No. Your coverage is the same, no 
matter what doctor/provider you use. No providers have agreed 
in advance to accept the reimbursement from this short-term 
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plan as payment in full. Doctors/providers can bill you directly 
for any amount the plan does not pay." 

Agency Response. The department agrees that it's important 
that consumers understand the potential of balance billing in 
an indemnity plan and changed the information in Section 8. 
Other disclosure requirements regarding balance billing apply to 
short term plans that constitute preferred provider benefit plans 
(PPOs) and exclusive provider benefit plans (EPOs) under 28 
TAC §3.3705 and Insurance Code Chapters 1301 and 1456. 

Comment on Figure: 28 TAC §3.3602(e). A commenter states 
that Section 8 of the disclosure form requires insurers to state 
whether a provider network exists for a given plan, but it does 
not tell consumers where to look for more information about the 
comprehensiveness of the networks. The commenter states 
that the department should require insurers to make informa-
tion about provider networks available prior to purchase, which 
could include a link to their online provider-lookup tool. Two 
commenters recommend requiring issuers to include information 
about provider networks and the URL to the online provider di-
rectory within the disclosure form. 

Agency Response. The department agrees that this is important 
information for a consumer purchasing a short-term limited-du-
ration plan and notes that Insurance Code §1451.505 requires 
health plans to provide an online directory and to include a link 
to the directory in the electronic summary of benefits and cover-
age. Since federal law does not require a short-term limited-du-
ration plan to provide a summary of benefits and coverage, it is 
appropriate to include the network information in this disclosure 
document. 

Comment on Figure: 28 TAC §3.3602(e). A commenter ex-
presses concern for the question asking about the maximum 
amount the plan will pay for services. The commenter explains 
that this question can be misleading to consumers. As an exam-
ple, the commenter explains that many short-term limited-dura-
tion plans may have a maximum cap of $2 million for covered 
services, which will sound reasonable to a consumer. However, 
the commenter states that it is unlikely that any consumer would 
ever reach that cap due to the inadequacy of the plan's benefit 
design and likelihood that a consumer would pay for most of their 
care out-of-pocket if diagnosed with a serious illness. 

Agency Response. The department declines to make a change 
to paragraph 6, because this information is required by Insur-
ance Code §1509.002(b)(5). The information in the chart in para-
graph 9 provides more detailed information about plan limits and 
the department clarified that the chart must include any applica-
ble benefit maximums. 

Comment on Figure: 28 TAC §3.3602(e). One commenter 
states that it should be clear to the consumer whether the 
deductible applies for the term of the plan or on an annual basis. 
The commenter also states that consumers should be informed 
if the deductible resets during the plan's duration. 

Agency Response. The department agrees and clarified the in-
structions to state that if the deductible can reset more frequently 
than annually, this must be disclosed. 

Comment on Figure: 28 TAC §3.3602(e). A commenter raises 
concern about consumers understanding that in some cases the 
consumer would be responsible for the entire cost of care if their 
provider, or specialty facility, is entirely out-of-network. 

Agency Response. The department declines to make a change. 
The EPO statement makes clear that the plan covers care only 

from in-network providers, with the exception of emergency care 
and some other situations. 

Comment on Figure: 28 TAC §3.3602(e). A commenter recom-
mends that insurers be instructed to include any specific dollar 
cap on per-service reimbursement within the table. For exam-
ple, if a plan will cover only $100 per day for a hospital stay and 
cover only a total of $1,500 per confinement, the table must in-
dicate that. 

Agency Response. The department agrees and modified the in-
structions in the chart to clarify that applicable limitations include 
benefit maximums. 

Comment on Figure: 28 TAC §3.3602(e). A commenter 
states that several short-term limited-duration plans only cover 
prescription drugs during an inpatient hospitalization, and rec-
ommends that the language for row (o) clarify that the coverage 
in question is for outpatient prescription drugs. Two commenters 
recommend requiring formulary information, including a URL 
link to the formulary, to be included in the chart. One com-
menter recommends that if the plan uses a discount card or 
similar model, the consumer must be informed that they may be 
responsible for out-of-pocket costs. 

Agency Response. The department agrees and expands the de-
scription for row (o) to read "drugs ordered by your doctor (out-
patient prescription drugs)." The department clarifies that if the 
outpatient drug coverage is limited by a formulary, that informa-
tion must be stated, and a link to the formulary must be provided. 
Since a discount card is not insurance coverage, the instructions 
clarify that it should not be represented as such, but the availabil-
ity of the discount plan may be stated. 

Comment on Figure: 28 TAC §3.3602(e). A commenter states 
that, although short-term limited-duration plans do offer prescrip-
tion drug coverage, the cap can be as low as seven thousand 
dollars for the duration of the plan. The cost of a drug for can-
cer treatment could easily reach that cap in a month. The com-
menter recommends requiring issuers to provide dollar amounts 
and certain types of contextual details in the disclosure plan. 

Agency Response. The department declines to make this 
change to row (o) in the chart. The disclosure form requires 
issuers to explain any applicable limitations, exceptions, or 
other important information about the nature of coverage. The 
department added clarification to the instructions for the chart 
explaining that applicable limitations include benefit maximums. 

Comment on Figure: 28 TAC §3.3602(e). A commenter ref-
erences paragraph 9 of the disclosure form, which states that 
"[w]hile ACA plans cover all listed benefits with few limits, this 
plan may limit coverage for some types of care." The commenter 
states that considering that every short-term limited-duration 
plan on the market in Texas limits some aspect of coverage, 
and says the department should change "may limit" to "limits." 

Agency Response. The department agrees with the recommen-
dation and has modified paragraph 9 by replacing "may limit" 
with "limits." 

Comment on Figure: 28 TAC §3.3602(e). A commenter recom-
mends requiring issuers to include cost-sharing information in 
the chart for each benefit. The commenter notes that as pro-
posed, including cost-sharing information in the disclosure doc-
ument is optional. 

Agency Response. The department declines to require inclusion 
of cost-sharing information, since issuers may use other docu-
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ments to describe the coverage. However, the department did 
change paragraph 9 to inform the consumer that they may ask 
for this information if it is not included in the chart. Issuers are 
also permitted to include cost-sharing information and to com-
bine the disclosure form with the outline of coverage under new 
28 TAC §3.3602(f)(4) and (5). 

Comment on Figure: 28 §3.3602(e), §3.3602(g)(2), and (3). A 
commenter states support for the requirement to provide the dis-
closure form to the prospective enrollee in writing before the in-
dividual completes an application or makes an initial payment. 
The commenter recommends that either, as part of the affirma-
tion that a consumer read and understood the disclosure form, 
or separately, a consumer should affirm that they received the 
disclosure form in writing before they completed the application 
or made any payment. 

Agency Response. The department appreciates the support. 
The department also agrees about the affirmation and changed 
paragraph 10 of the disclosure form to include information about 
receiving the disclosure form in writing before completing the ap-
plication or making any payment. 

Comment on Figure: 28 TAC §3.3602(e). A commenter urges 
the department to include the department's contact information 
on the disclosure form so that consumers know who to contact 
if they experience problems with the plan. 

Agency Response. The department agrees with the recommen-
dation and has modified the disclosure form to include the de-
partment's consumer help line phone number and website ad-
dress under paragraph 11. 

Comment on Figure: 28 TAC §3.3602(e). A commenter requests 
that the department ensure language access as part of the dis-
closure rule, by: translating the final disclosure to Spanish and 
requiring insurers to complete and make the disclosure available 
in Spanish, at a minimum; on the English-language form, includ-
ing a short note in Spanish that the consumer may request the al-
ternate Spanish-language disclosure; and requiring agents who 
are communicating with a consumer in a language other than 
English to automatically provide the disclosure in that language 
without the consumer having to request it, if the department has 
made a disclosure form in that language available. 

Agency Response. The department agrees in part and has mod-
ified the disclosure to include a statement in Spanish and English 
before the signature line that states, "Don't sign this document if 
you don't understand it." The department also encourages is-
suers to produce and file translated versions of the form and 
to ensure agents provide appropriate assistance to consumers. 
Consistent with §3.4004(h), foreign language versions of a pre-
viously approved form can be filed on an exempt basis. 

Comment on §3.3602(f)(1). Two commenters state that the re-
quirement of one disclosure form for each plan option should re-
main. A commenter states that this requirement will help reduce 
confusion as consumers compare products. 

Agency Response. The department appreciates the support. 

Comment on §3.3602(f)(3). A commenter states that the require-
ment in §3.3602(f)(3) providing that if a carrier modifies the dis-
closure form it must clearly identify and explain changes to facil-
itate the department's review should remain. 

Agency Response. The department appreciates the support. 

Comment on §3.3602(f)(3). A commenter raises concern that 
the ability of issuers to modify the disclosure form could lead to 

confusion for consumers. The commenter requests that the de-
partment remove the modification provision or, if the provision 
must be kept, to allow form modifications only during a predeter-
mined annual period, to require public disclosure of requested 
modifications, and to clarify the factors to be used in evaluating 
modification requests. 

Agency Response. The department declines to make a change. 
Since the form must be filed for review, the department can en-
sure that modifications only serve to more accurately describe 
the coverage, and do not create confusion for consumers. 

Comment on §3.3602(f)(5). A commenter states that the require-
ment in §3.3602(f)(5) providing the required order of a combined 
disclosure and outline of coverage should remain. 

Agency Response. The department appreciates the support. 

Comment on §3.3602(f)(5). A commenter recommends clarify-
ing the title from the short-term plan disclosure on any combined 
document. 

Agency Response. The department agrees to make a change, 
and it has changed the instructions in §3.3602(f)(5)(A) for com-
bining the forms, to include the title, the plan marketing name, 
and name of the issuer. This change clarifies that this informa-
tion must precede paragraph 1 of the outline of coverage. 

Comment on §3.3602(g)(1). A commenter states that the re-
quirement to file the disclosure form for department review be-
fore use should remain. 

Agency Response. The department appreciates the support. 

Comment on §3.3602(g)(2). A commenter states that the re-
quirement to provide a disclosure form in writing to a prospec-
tive enrollee before completing an application or paying any fees 
should remain. 

Agency Response. The department appreciates the support. 

Comment on §3.3602(g)(3). A commenter states that the re-
quirement for the enrollee's signature on the disclosure at appli-
cation should remain. 

Agency Response. The department appreciates the support. 

STATUTORY AUTHORITY. The Commissioner adopts 28 TAC 
§3.3602 under Insurance Code §§1201.006, 1201.101(a), 
1201.108(b), 1202.051, 1251.008, 1509.002, and 36.001. 

Insurance Code §1201.006 provides that the Commissioner may 
adopt reasonable rules as necessary to implement the purposes 
and provisions of Chapter 1201. 

Insurance Code §1201.101(a) provides that the Commissioner 
adopt reasonable rules establishing specific standards for the 
content of an individual accident and health insurance policy and 
the manner of sale of an individual accident and health insurance 
policy, including disclosures required to be made in connection 
with the sale. 

Insurance Code §1201.108(b) provides that the Commissioner 
prescribe the format and content of an outline of coverage re-
quired by §1201.107. 

Insurance Code §1202.051(d) provides that the Commissioner 
adopt rules necessary to implement §1202.051 and to meet the 
minimum requirements of federal law, including regulations. 

Insurance Code §1251.008 provides that the Commissioner may 
adopt rules necessary to administer Chapter 1251. 
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Insurance Code §1509.002 provides that the Commissioner by 
rule prescribe a disclosure form to be provided with a short-term 
limited-duration insurance policy and application, that the dis-
closure form prescribed by rule may include any other informa-
tion the Commissioner determines is important for a purchaser of 
a short-term limited-duration insurance policy, and that the rule 
must allow for electronic acknowledgement. 

Insurance Code §36.001 provides that the Commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the department under the Insurance Code 
and other laws of this state. 

§3.3602. Requirements for Short-Term Limited-Duration Coverage. 
(a) The purpose of this section is to define short-term lim-

ited-duration insurance and address requirements for short-term lim-
ited-duration coverage. This section applies to any individual or group 
accident and health insurance policy or certificate issued under Insur-
ance Code Chapters 1201 or 1251. 

(b) For the purposes of Chapters 3, 21, and 26 of this title, 
"short-term limited-duration insurance" has the meaning given in In-
surance Code §1509.001. 

(c) An individual policy or group certificate of short-term lim-
ited-duration insurance must provide benefits consistent with the min-
imum standards for the type of coverage offered. 

(d) Short-term limited-duration coverage, including individ-
ual policies and group certificates: 

(1) may not be marketed as guaranteed renewable; 

(2) must be marketed either as nonrenewable, or renew-
able (without new underwriting) at the option of the policyholder or 
enrollee, if the enrollee contributes to the premium; 

(3) must clearly state the duration of the initial term and the 
total maximum duration including any renewal options; 

(4) may not be modified after the date of issue, except by 
signed acceptance of the policyholder or the enrollee, if the enrollee 
contributes to the premium; and 

(5) if coverage is renewable, a short-term limited-duration 
individual policy or group certificate must: 

(A) include a statement that the enrollee has a right to 
continue the coverage in force by timely payment of premiums for the 
number of terms listed; 

(B) include a statement that the issuer will not increase 
premium rates or make changes in provisions in the policy, or certifi-
cate, on renewal based on individual health status; 

(C) if applicable, include a statement that the issuer re-
tains the right, at the time of policy renewal, to make changes to pre-
mium rates by class; and 

(D) include a statement that the issuer, at the time of 
renewal, may not deny renewal based on individual health status. 

(e) An issuer offering short-term limited-duration insurance 
must include an accurate written disclosure form that is consistent with 
the form and instructions prescribed in Figure: 28 TAC §3.3602(e) and 
the requirements of this section. 
Figure: 28 TAC §3.3602(e) 

(f) In creating a disclosure form, issuers must follow all in-
structions provided in this subsection: 

(1) The disclosure must be produced for each plan option 
that the issuer makes available and reflect the specific terms of the plan. 

(2) The disclosure form must accurately represent the 
short-term limited-duration coverage being provided. 

(3) If the disclosure form provided in Figure 28 TAC 
§3.3602(e) does not accurately represent the plan being offered, the 
issuer may modify the form as necessary. When filing the form with 
the department, the issuer must clearly identify any changes made and 
explain the reason for modifying the form. 

(4) The chart under disclosure form paragraph (9) may be 
supplemented to include cost-sharing information for each benefit. 

(5) The disclosure form provided in Figure 28 TAC 
§3.3602(e) (the disclosure form) may be combined with the outline of 
coverage required under §3.3093(4) of this title (the outline of cover-
age) only if the combined disclosure form and outline of coverage is 
assembled and combined in the following order: 

(A) "Is this short-term health insurance plan right for 
me?" followed by the plan marketing name, name of issuer, and para-
graph (1) of the outline of coverage; 

(B) paragraph (2) of the outline of coverage is replaced 
with paragraphs (1) through (8) of the disclosure form; 

(C) paragraph (3) of the outline of coverage is com-
bined with paragraph (9) of the disclosure form, using as a minimum, 
the information contained in the chart in paragraph (9) of the disclosure 
form; 

(D) paragraph (4) of the outline of coverage; 

(E) paragraph (5) of the outline of coverage may be re-
moved, as it is addressed in paragraph (3) of the disclosure form; 

(F) paragraph (6) of the outline of coverage; and 

(G) paragraphs (10), (11), and (12) of the disclosure 
form. 

(g) A disclosure form under this section must be: 

(1) filed with the department for review before use, consis-
tent with filing procedures in Subchapter A of this chapter; 

(2) provided in writing to a prospective enrollee: 

(A) before the individual completes an application or 
makes an initial premium payment, application fee, or other fee; and 

(B) at the time the policy or certificate is issued; and 

(3) signed by the enrollee to acknowledge receipt at the 
time of application. An electronic signature is acceptable if the issuer's 
procedures comply with Insurance Code Chapter 35. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 27, 

2019. 
TRD-201905008 
Justin Beam 
Chief Clerk and Assistant General Counsel 
Texas Department of Insurance 
Effective date: January 16, 2020 
Proposal publication date: November 8, 2019 

       For further information, please call: (512) 676-6584
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PART 2. TEXAS DEPARTMENT OF 
INSURANCE, DIVISION OF WORKERS' 
COMPENSATION 

CHAPTER 124. CARRIERS: REQUIRED 
NOTICES AND MODE OF PAYMENT 
28 TAC §124.2, §124.3 

The Texas Department of Insurance, Division of Workers' Com-
pensation (DWC) adopts amendments to §124.2 (concerning 
General Rules for Written Communications to and from the 
Commission) and §124.3 (concerning Investigation of an Injury 
and Notice of Denial/Dispute). The proposed amendments 
were published on October 25, 2019, in the Texas Register (44 
TexReg 6214). The amendments are adopted with changes. 
These rules will be republished. 

REASONED JUSTIFICATION 

These rules are adopted as required under Senate Bill (SB) 
2551, 86th Legislature (2019). Senate Bill 2551 amended both 
the Workers' Compensation Act, Labor Code Title 5 (Act), and 
Government Code Chapter 607, Subchapter B (Subchapter 
B) (relating to Diseases and Illnesses Suffered by Firefighters, 
Peace Officers, and Emergency Medical Technicians (EMTs) 
(collectively "first responders")). A separate bill, SB 1582, 
added peace officers to the list of first responders covered by 
Subchapter B. As these adopted rules will apply uniformly to all 
first responders covered by Subchapter B, no additional rule-
making is required to implement SB 1582. These amendments 
address both an insurance carrier's obligation to investigate 
and the notification process for presumption claims for first 
responders. These amendments are adopted concurrently with 
amendments to Chapter 180, which address enforcement. The 
reasoned justifications for the amendments to Chapters 124 and 
180 are meant to be read together, and each is incorporated by 
reference into the other. 

Subchapter B applies to certain occupational diseases or ill-
nesses suffered by first responders who meet the qualifications 
set forth. Subchapter B applies to first responders who received 
a physical examination upon or during employment that did 
not reveal evidence of the illness or disease for which benefits 
or compensation is sought, who have been employed for five 
years or more as a first responder, and who seek benefits or 
compensation for a disease or illness covered by the subchapter 
that is discovered during employment as a first responder. Gov't 
Code §607.052(a). The diseases and illnesses covered by Sub-
chapter B are smallpox, reactions to vaccinations, tuberculosis 
or other respiratory illness, cancer (firefighters and EMTs only), 
and acute myocardial infarction or stroke. §§607.053-607.056. 

The presumptions under Subchapter B do not apply to a deter-
mination of a survivor's eligibility for benefits under Government 
Code Chapter 615 (relating to Financial Assistance to Survivors 
of Certain Law Enforcement Officers, Fire Fighters, and Others), 
in a cause of action brought in court except for judicial review of 
a grant or denial of employment-related benefits or compensa-
tion, to a determination regarding benefits or compensation un-
der a life or disability insurance policy. Furthermore, a presump-
tion does not apply if the disease or illness for which benefits or 
compensation is sought is known to be caused by the use of to-
bacco and if either the first responder is or has been a user of 
tobacco or if their spouse has, during the marriage, smoked to-
bacco. §607.052(b). The presumptions under Subchapter B ap-

ply to a determination of whether a first responder's disability or 
death resulted from a disease or illness contracted in the course 
and scope of employment for purposes of benefits or compen-
sation. §607.057. 

Senate Bill 2551 amended Subchapter B to direct that four spec-
ified types of cancer and cancers originating in seven specified 
organs might trigger the presumption under Government Code 
§607.055. Senate Bill 2551 also amended the requirements for 
rebutting a presumption. A presumption can be rebutted through 
showing, by a preponderance of the evidence, that a risk fac-
tor, accident, hazard, or other cause not associated with an in-
dividual's service as a first responder was a substantial factor in 
bringing about the individual's disease or illness, without which 
the disease or illness would not have occurred. §607.058(a). A 
rebuttal must include a statement that describes, in detail, the 
evidence that the person reviewed before making the determi-
nation that a cause not associated with the individual's service 
as a first responder was a substantial factor in bringing about 
the individual's disease or illness, without which the disease or 
illness would not have occurred. §607.058(b). 

Senate Bill 2551 also amended the Act to provide an insurance 
carrier with an additional option at the 15th day after receiv-
ing written notice of a first responder's disability or death for 
which a presumption may be applicable under Subchapter B. 
Labor Code §409.021(a-3). Generally, at the 15th day, an insur-
ance carrier must either begin the payment of benefits or notify 
the injured employee and DWC in writing of its refusal to pay. 
§409.021(a). An insurance carrier now has the option, at the 
15th day, of providing a first responder and DWC with a notice, 
referred to in these rules as a "Notice of Continuing Investiga-
tion," that describes all steps taken by the insurance carrier to 
investigate the disability or death before notice was given and 
the information the insurance carrier reasonably believes is nec-
essary to complete its investigation of the compensability of the 
injury. §409.021(a-3). 

The bill also amended Labor Code §415.021 to require that the 
commissioner consider whether an injured employee cooper-
ated with the insurance carrier's investigation of the claim and 
whether the employee timely authorized access to relevant med-
ical records when determining whether to assess an administra-
tive penalty involving a claim in which the insurance carrier pro-
vided a Notice of Continuing Investigation. The commissioner 
shall also consider whether the insurance carrier conducted an 
investigation of the claim, applied the statutory presumptions un-
der Subchapter B, and expedited medical benefits under Labor 
Code §504.055 (relating to Expedited Provision of Medical Ben-
efits for Certain Injuries Sustained by First Responder in Course 
and Scope of Employment). 

An insurance carrier's existing duty to investigate a claim is de-
scribed under the Act. Labor Code 409.021 establishes the foun-
dation for an insurance carrier's duty to investigate a claim prior 
to a refusal to pay benefits. Section 409.021(a-3) specifically 
provides that a Notice of Continuing Investigation must "describe 
all steps taken by the insurance carrier to investigate the injury 
before the notice was given and the evidence that the carrier 
reasonably believes is necessary to complete its investigation 
of the compensability of the injury." Section 409.021(c) provides 
that an insurance carrier has a right to continue to investigate 
the compensability of an injury during the 60-day period. Sec-
tion 409.021(d) provides that an insurance carrier may reopen 
the issue of compensability if evidence is later found that could 
not be reasonably discovered earlier. This language plainly re-
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flects a recognized obligation to reasonably investigate a claim 
in a timely manner. Upon receipt of written notice of injury, an 
insurance carrier shall conduct an investigation relating to the 
compensability of the injury, the insurance carrier's liability for 
the injury, and the accrual of benefits. A notice of refusal to 
pay benefits must specify the reasonable grounds for the refusal. 
§409.022(a) and (c). 

If an insurance carrier intends to rely on information discovered 
after the denial of a claim to support a reason for denial not 
described in the notice of denial, the insurance carrier must 
show that the information could not have been reasonably 
discovered at an earlier date. §409.022(b). When reviewing a 
health care provider's claim, an insurance carrier can request 
additional documentation necessary to clarify the provider's 
charges and, when disputing payment, an insurance carrier 
must submit a report that sufficiently explains the reasons for 
the reduction or denial of payment. §408.027(b) and (e). An 
insurance carrier commits an administrative violation for any of 
22 specified actions, including failing to process claims promptly 
and in a reasonable and prudent manner, misrepresenting 
the reason for not paying benefits or terminating or reducing 
payments of benefits, controverting a claim if the evidence 
clearly indicates liability, and failing to comply with the Act. 
§415.002(a). Conversely, an insurance carrier is authorized to 
allow an employer to assist in the investigation and evaluation 
of a claim. §415.002(b)(2). The unambiguous meaning of these 
statutory provisions is that an insurance carrier is expected 
to conduct a reasonable investigation to establish grounds for 
refusing to pay benefits. Rule 124.3(a) sets forth the procedures 
for carrying out these statutory requirements for investigating 
claims. 

As noted by the Texas Supreme Court in Texas Mutual Insurance 
Company v. Ruttiger, 381 SW3d 430, 448-449 (Tex. 2012), an 
insurance "carrier has statutory and regulatory duties to promptly 
conduct adequate investigations and reasonably evaluate and 
expeditiously pay workers' legitimate claims or face administra-
tive penalties." The court further noted, "The Act's requirements 
include time limits for payment of benefits, giving notice of a 
compensability contest and the specific reason for the contest, 
and necessarily subsume the requirement of proper investiga-
tion and claims processing." Id. at 445 (citing §409.021(a)). The 
court observed that "[k]ey parts of the [workers' compensation] 
system are the amount and types of benefits, the delivery sys-
tems for benefits, the dispute resolution processes for inevitable 
disputes that arise among participants, the penalties imposed for 
failing to comply with legislatively mandated rules, and the pro-
cedures for imposing such penalties." Id. at 450. The court rec-
ognized that DWC's pervasive authority to regulate and penalize 
insurance carriers for inadequate investigations eliminated the 
need for private causes of action. Id. at 449-450. 

Insurance carriers have additional investigative responsibilities 
specific to designated claims advanced by first responders or 
their beneficiaries. As provided by SB 2551, an insurance carrier 
is relieved of the duty to either initiate payment or provide notice 
of its refusal to pay within 15 days of receiving written notice of 
a qualifying injury to a first responder, if it provides a Notice of 
Continuing Investigation "that describes all steps taken by the in-
surance carrier to investigate the injury before notice was given 
and the evidence that the carrier reasonably believes is neces-
sary to complete its investigation of the compensability of the 
injury." §409.021(a-3). An insurance carrier's notice of refusal to 
pay benefits must explain why a presumption under Subchap-
ter B, does not apply and must describe the evidence that the 

carrier reviewed in making that determination. §409.022(d). In 
determining whether to assess an administrative penalty for a 
claim involving a first responder, the commissioner must con-
sider whether "the insurance company conducted an investiga-
tion of the claim [and] applied the statutory presumption under 
Subchapter B." §415.021(c-2). 

For claims concerning first responders, Subchapter B provides 
elements necessary to qualify for a presumption under the sub-
chapter, as well as a disqualification for tobacco use. Gov't Code 
§607.052(a) and (b)(4). At a later hearing, an insurance car-
rier may rebut any presumption established under Subchapter B 
"through a showing by a preponderance of the evidence that a 
risk factor, accident, hazard, or other cause not associated with 
the individual's service as a firefighter, peace officer, or [EMT] 
was a substantial factor in bringing about the individual's dis-
ease or illness, without which the disease or illness would not 
have occurred." §607.058. These provisions establish the evi-
dentiary standard applicable to rebuttal of the presumption and 
require that an insurance carrier investigate a first responder's 
qualification for a presumption under Subchapter B. 

The Legislature has directed that DWC adopt rules necessary 
to implement SB 2551 no later than January 1, 2020. The im-
plementation of SB 2551 will provide an amended process for 
claim notification including an allowance for issuance of a Notice 
of Continuing Investigation. Upon issuance of a Notice of Con-
tinuing Investigation, an insurance carrier will have more time to 
investigate a claim before taking action. The adopted amend-
ments also describe an insurance carrier's obligation to investi-
gate when it receives notice of an injury for which a presumption 
may apply on a claim and the process the carrier must follow 
when investigating a presumption claim under Subchapter B. 

The changes in law made by SB 2551 apply to a claim for bene-
fits filed on or after June 10, 2019, the effective date of SB 2551. 
Section 8 of SB 2551 provides that the amendments to Gov-
ernment Code §607.055 and §607.058 apply only to a claim for 
benefits filed on or after June 10, 2019. Section 10 of SB 2551 
provides that Labor Code §504.053(e)(1) applies only to admin-
istrative violations that occur filed on or after June 10, 2019. The 
amendments will not apply to a claim for benefits filed before 
June 10, 2019. 

DWC posted an informal draft of these amendments on its web-
site for comment and hosted a stakeholder meeting on Wednes-
day, August 21, 2019. Subsequently, and in response to the 
comments received, DWC published proposed amendments in 
the Texas Register and held a public hearing on Wednesday, 
November 20, 2019. Section 409.021(a-3), as amended by SB 
2551, directs that an insurance carrier need not comply with the 
established 15-day pay or deny obligation if it issues a described 
notice. As adopted, Rule 124.2 identifies this notice as a Notice 
of Continuing Investigation and requires that insurance carriers 
use a plain language format and no less than a 12-point font. 

The adopted amendments to Rule 124.2 add subsections (f) 
- (h) to establish the notice requirements provided for under 
§409.021(a-3). Subsection (f) details the choice of actions that 
an insurance carrier may take during the first 15 days following 
receipt of a written notice of injury. Subsection (f)(3) provides 
that notice must be provided to both the claimant and DWC, 
as required under §409.021(a-3). This requirement is also 
consistent with DWC's responsibility to monitor the workers' 
compensation system, as set forth in Chapter 414 (relating to 
Enforcement of Compliance and Practice Requirements). 
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Subsection (g) clarifies that a "claim for benefits" means the first 
written notice of injury as provided in Rule 124.1 (concerning 
Notice of Injury). A written notice of injury can include DWC 
Form-001, Employer's First Report of Injury or Illness, or if that 
form has not been filed, any other written communication, re-
gardless of the source, which informs the carrier of the name of 
the injured employee, the identity of the employer, the approx-
imate date of the injury, and information which asserts the in-
jury is work related. The filing of a DWC Form-041, Employee's 
Claim for Compensation for a Work-related Injury or Occupa-
tional Disease, or a DWC Form-042, Claim for Workers' Com-
pensation Death Benefits, by an injured employee or their ben-
eficiary would fulfill this requirement if it is the first written notice 
of injury. 

Subsection (h) describes what must be included in a Notice of 
Continuing Investigation. The elements of a Notice of Continuing 
Investigation provide an outline for what constitutes a reasonable 
investigation and the relevant and necessary information for that 
investigation. An insurance carrier may request that an injured 
employee provide releases required to obtain information and 
specified information or documents within their custody or con-
trol reasonably believed to be necessary to complete its inves-
tigation of the compensability of an injury. An insurance carrier 
must continue to pursue its own investigation, seeking to obtain 
information directly from health care providers, employers, and 
other sources. This is consistent with an insurance carrier's ex-
isting duty under law to investigate a claim as discussed above. 
Senate Bill 2551 did not create any additional duty for an injured 
employee to respond to production requests from an insurance 
carrier. 

Subsection (h)(3) provides a description of information or doc-
uments that may not be identified by the insurance carrier as 
reasonably necessary to complete its investigation through a 
Notice of Continuing Investigation, such as a request for ad-
ditional diagnostic testing, mental health records, generic re-
quests, or requests for records that are not directly related to 
either the disease or illness or eligibility for a statutory presump-
tion under Subchapter B. The workers' compensation system 
provides other opportunities for an insurance carrier to obtain 
additional diagnostic testing. Mental health records have no 
apparent relevance to an investigation involving any of the dis-
eases or illnesses identified under Subchapter B. As described 
under §409.021(a-3), the Notice of Continuing Investigation pro-
vides an insurance carrier with the opportunity to identify the 
claim-specific information that the insurance carrier reasonably 
believes is necessary to complete its investigation of the com-
pensability of an injury. 

Subsection (j) describes additional requirements for an insur-
ance carrier when issuing a denial notice on a claim where the 
insurance carrier issued a Notice of Continuing Investigation. 
Subsection (j)(2) clarifies if the insurance carrier concludes 
that a statutory presumption applies, but still denies the claim, 
the notice of denial must include a statement explaining why 
and describing the claim-specific evidence or documentation 
reviewed prior to issuance of the notice. The notice of denial 
should demonstrate a rational conclusion based on claim-spe-
cific evidence or documentation as justification for denial of 
the claim for benefits. These requirements are consistent with 
§409.022 and §415.021. 

Subsection (s) establishes minimum standards for plain lan-
guage notices including that a minimum font size of 12-point 
be used in all plain language notices. The requirement for a 

12-point font is consistent with other guidelines and require-
ments for readability and plain language. For example, the 
Texas Department of Insurance requires that a notice of network 
requirements and employee information form must "be printed 
in not less than 12-point type." 28 TAC §10.63;see also Federal 
Plain Language Guidelines (May 2011), available at plainlan-
guage.gov. The requirements for 12-point font will apply to all 
plain language notices. The requirements in Subsection (s) will 
go into effect on April 1, 2020, providing insurance carriers with 
additional time to update their automated systems. 

Throughout Rule 124.2, additional non-substantive editorial 
changes are adopted to correct errors of grammar and punc-
tuation, clarify wording, and to conform to the agency's style 
guidelines. 

The amendments to Rule 124.3(a)(1-4) address the use of 
the Notice of Continuing Investigation as now allowed under 
§409.021(a-3). As provided by SB 2551, by issuing a timely 
Notice of Continuing Investigation, an insurance carrier is 
allowed additional time to investigate a claim before deciding 
to pay or deny a claim on or before the 60th day from written 
notice of injury. §409.021(a-3). Under Rule 124.3(a)(4), if a 
Notice of Continuing Investigation is issued after the 15th day 
from receipt of written notice of injury, the insurance carrier is 
liable for accrued or payable income and medical benefits prior 
to a timely denial. 

The amendments to Rule 124.3 delete penalty provisions in 
subsection (a)(4)(A-C) in order to conform with House Bill 
(HB) 7, enacted by the 79th Legislature, Regular Session, 
effective September 1, 2005. House Bill 7 amended Labor 
Code §415.021 to delete a limitation that an administrative 
penalty should not exceed $10,000. Section 415.021 permits 
DWC to assess administrative penalties of up to $25,000 per 
violation in addition to any other sanctions authorized by the Act. 
Section 415.021 also states that each day of noncompliance 
constitutes a separate violation and lists the factors that DWC 
must use when determining penalty amounts. Additionally, 
§415.025 provides that a reference in the Labor Code or other 
law to a particular class of violation or administrative penalty 
must be construed as a reference to an administrative penalty, 
and except as otherwise provided in the Act, an administrative 
penalty may not exceed $25,000 per day per occurrence, and 
each day of noncompliance constitutes a separate violation in 
accordance with §415.021. 

The amendments to subsections (d) and (e) are required to pro-
vide for the use of a Notice of Continuing Investigation in claims 
involving death or burial benefits. Subsection (d) is amended to 
clarify, for purposes of death benefits, when an insurance carrier 
may issue a Notice of Continuing Investigation in accordance 
with the provisions of §124.2(f) and §124.3. Subsection (e) pro-
vides that, notwithstanding the requirements of §132.13 (con-
cerning Burial Benefits), when an insurance carrier issues a No-
tice of Continuing Investigation, the insurance carrier must either 
pay or deny a claim for burial benefits within seven days from the 
initiation of benefits or the issuance of a notice of denial. 

The transition language in prior subsection (f) is now obsolete 
and has been deleted as all claims prior to September 1, 2003, 
have exceeded the 15 days provided in subsection (a). 

Subsection (g) provides that if an insurance carrier receives writ-
ten notice of injury for a disease or illness identified by Subchap-
ter B, it is required to investigate the applicability of the statutory 
presumption in addition to investigating the compensability of the 
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injury, liability for the injury, and the accrual of benefits. Subsec-
tion (g)(1) provides that a claimant is not required to expressly 
claim the applicability of a statutory presumption in order for the 
statutory presumption to apply. 

As described in subsection (g)(2), a presumption under Sub-
chapter B is claimed to be applicable upon a first responder's 
written notice of injury for a disease or illness identified by Sub-
chapter B. As a written notice of injury constitutes a claim for 
any presumption under Subchapter B, an insurance carrier has 
the duty of investigating whether a presumption does or does 
not apply to an individual claim. This is consistent with the pro-
visions of Government Code §607.057 and §607.058 and La-
bor Code §409.021 and §415.021, as well as with an insurance 
carrier's duty to investigate a claim as discussed above. Sub-
section (g)(2) is also consistent with the Legislature's intent that 
DWC "effectively educate and clearly inform each person who 
participates in the system as a claimant, employer, insurance 
carrier, health care provider, or other participant of the person's 
rights and responsibilities under the system and how to appro-
priately interact within the system." Labor Code §402.021 (relat-
ing to Goals; Legislative Intent; General Workers' Compensation 
Mission of Department). 

As described in subsection (g)(3), whether a presumption does 
or does not apply has no direct bearing on issues relating to 
compensability, liability for the injury, and the accrual of benefits. 
For instance, if an injured employee is a smoker, the employee 
nonetheless may have suffered a compensable injury even if the 
presumption under Government Code §607.054 does not apply. 
Accordingly, as set forth in subsection (g)(3), an insurance car-
rier has a continuing obligation to conduct a reasonable investi-
gation even when a presumption does not apply or may be re-
buttable. 

Throughout Rule 124.3, additional non-substantive editorial 
changes are adopted to correct errors of grammar and punctu-
ation, clarify wording, renumber subsections, and to conform to 
the agency's style guidelines. 

Finally, SB 2551 required that DWC adopt rules necessary to im-
plement the bill. DWC adopts these amendments to implement 
SB 2551. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE 

Texas Mutual Insurance Company and the Office of Injured Em-
ployee Counsel submitted comments offering general support of 
the implementation of SB 2551 and against the adoption of cer-
tain specific provisions. 

The City of San Antonio, Insurance Council of Texas, and Liberty 
Mutual Insurance Company offered comments against specific 
statements in the preamble and rule provisions. 

General Comments 

Comment: Two commenters offered general support for the pro-
posed rules. 

Response: DWC appreciates the supportive comments. 

Comment: One commenter challenged the following statement 
in the preamble regarding Labor Code §409.022(b): "If an in-
surance carrier intends to rely on evidence discovered after the 
denial of a claim, the insurance carrier must show that the evi-
dence could not have been reasonably discovered at an earlier 
date." The commenter characterized this statement as an incor-
rect evidentiary bar and stated that §409.022(b) does not bar 
new evidence based on different arguments that may be raised 

to address the certified issues and that failure to comply with 
such requirements is an administrative violation. 

Response: DWC agrees in part. Section 409.022(b) reads 
"The grounds for the refusal specified in the notice [of refusal 
to pay benefits] constitute the only basis for the insurance 
carrier's defense on the issue of compensability in a subsequent 
proceeding, unless the defense is based on newly discovered 
evidence that could not reasonably have been discovered at 
an earlier date" (emphasis added). Statutes are to be read 
according to their plain meaning, "giv[ing] effect to the Legisla-
ture's intent as expressed by the language of the statute." State 
Office of Risk Management v. Martinez, 539 SW3d 266, 270 
(Tex. 2017),quoting City of Rockwell v. Hughes, 246 SW3d 621, 
625 (Tex. 2008);see also Code Construction Act, Government 
Code §§311.021, 311.023. The plain meaning of §409.022(b) 
is that the grounds for refusing to pay benefits is the only basis 
for a defense of compensability in a subsequent proceeding, 
"unless the defense is based on newly discovered evidence 
that could not reasonably have been discovered at an earlier 
date." The Legislature expanded the basic rules for a notice of 
refusal to pay benefits in SB 2551 by adding §409.021(a-3) and 
§409.022(d-1) to provide for the Notice of Continuing Investiga-
tion. Section 409.021(a-3) provides that "a notice ... describes 
all steps taken by the insurance carrier to investigate the injury 
before the notice was given and the evidence the carrier rea-
sonably believes is necessary to complete its investigation of 
the compensability of the injury." 

DWC does, however, recognize the need to clarify this statement 
from the preamble. So, it has been revised to note that "[i]f an 
insurance carrier intends to rely on information discovered after 
the denial of a claim to support a reason for denial not described 
in the notice of denial, the insurance carrier must show that the 
information could not have been reasonably discovered at an 
earlier date." During the dispute resolution process, parties have 
the opportunity to continue to investigate and develop evidence 
in support of stated reasons for denial. 

Comment: One commenter asked DWC to address an appar-
ent conflict between Labor Code §409.021(a-3), as added by 
SB 2551, and §408.027 (relating to Payment of Health Care 
Provider) to reconcile the 60 days an insurance carrier is allowed 
to investigate a claim under §409.021(a-3) with the requirement 
that an "insurance carrier must pay, reduce, deny, or determine 
to audit the health care provider's claim not later than the 45th 
day after the date of receipt by the carrier of the provider's claim" 
in §408.027. The commenter recommended that DWC read the 
requirements of §409.021(a-3) to override the requirements of 
§408.027, arguing that the former provision is both more spe-
cific in nature and more recently enacted. The commenter also 
requested that DWC add language to allow an insurance carrier 
an additional 45 days to process a medical bill following the 60 
days provided through issuance of a Notice of Continuing Inves-
tigation. 

Response: DWC appreciates the comment. The statutes ref-
erenced by the commenter can be reconciled. The statutorily 
mandated time frames have different triggers and run indepen-
dently. The 60 days to investigate a claim under §409.021(a-3) is 
measured from the first written report of injury. Under Rule 124.1, 
first written report of injury could take several forms, including the 
employer first report of injury, notification to an insurance carrier 
by DWC, or other communications, including a medical bill. The 
45 days to process a medical bill under §408.027 is triggered 
by receipt of a complete medical bill from a health care provider. 
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Insurance carriers are not required to take the full time allowed. 
Currently, insurance carriers may process and make payments 
for some medical services while they continue to investigate a 
claim for compensability, For network claims under Insurance 
Code Chapter 1305 (relating to Workers' Compensation Health 
Care Networks), insurance carriers have an existing duty to no-
tify health care providers of compensability denials and must pay 
for medically necessary services that are provided to an injured 
employee before notification of a compensability dispute. 

If DWC were to accept the commenter's suggestion, that a med-
ical bill need not be paid until 45 days after a decision to initiate 
benefits, it would conflict with the Legislative intent expressed 
in §408.027. Under that scenario, a health care provider might 
wait up to 105 days for a medical bill to be processed by an insur-
ance carrier. That would clearly contradict the prompt payment 
intent of §408.027. Statutes are to be read as a whole, giving 
effect to every part. Railroad Comm'n of Texas v. Texas Citi-
zens for a Safe Future and Clean Water, 336 SW3d 619, 628 
(Tex. 2011). In a complex administrative scheme, such as the 
workers' compensation system, deference is to be granted to an 
agency's construction of the statute as long as that construction 
is reasonable and in alignment with the statute's meaning. Id. at 
629-630; see Martinez, 539 SW3d at 270-271. No change was 
made in response to this comment. 

§124.2 

Comment: One commenter said DWC exceeded its statutory au-
thority by equating "claim for benefits" with the insurance carrier's 
first written notice of injury, noting that "claim" is an affirmative 
act. The commenter further argued that the definition of "claim 
for benefits" in §124.2(g) exceeded the statutory authority, noting 
that "claim for benefits" was not previously defined in either the 
Act or Subchapter B. The commenter noted that Merriam-Web-
ster's definition of "claim" as an affirmative act is more analogous 
to §409.003, and as such, Subchapter B claims should have a 
different trigger than all other workers' compensation claims. 

Response: DWC appreciates the comment. The provision 
for a Notice of Continuing Investigation created by SB 2551 
clearly attaches to receipt of the written notice of injury. Sec-
tion 402.00128 describes the general powers and duties of 
the commissioner, including assessing and enforcing penal-
ties and prescribing the form, manner, and procedure for the 
transmission of information to DWC. Section 402.061 provides 
that the commissioner shall adopt rules as necessary for the 
implementation and enforcement of the Act. Furthermore, the 
Texas Supreme Court has held that "an agency's interpretation 
of a statute it is charged with enforcing is entitled to 'serious 
consideration,' so long as the construction is reasonable and 
does not conflict with the statute's language" and courts should 
defer to an agency's interpretation of a statute it is charged with 
enforcing. Railroad Comm'n, 336 SW3d at 624. An agency, 
such as DWC, with expertise in a certain area is usually granted 
latitude in the methods used to accomplish its administrative 
functions. Mid-Century Insurance Co. v. Texas Workers' 
Compensation Comm'n, 187 SW3d 754, 757-758 (Tex. App. -
Austin 2006). 

Under the Act and DWC rules, specifically §124.1, an insurance 
carrier must initiate claim processing upon receipt of notice of 
an injury. A notice of injury may take the form of an employer's 
first report of injury, notification from DWC, or any other commu-
nication, regardless of source, which fairly informs the carrier of 
pertinent information surrounding an injury including a bill from a 
health care provider. Revising the language as suggested, from 

first notice of injury to a "claim for compensation," would result 
in requiring injuries under Subchapter B to be noticed through 
a specific DWC Form-041, Employee's Claim for Compensation 
for a Work-Related Injury or Occupational Disease, which can be 
filed up to one year from the date of injury. Using the suggested 
language would allow an insurance carrier to delay investigation 
up to one year after the date of injury. This would conflict with 
the general premise in §415.002 that an insurance carrier must 
process claims promptly and with the prioritization of claims for 
medical benefits to first responders under §504.055 (relating to 
Expedited Provision of Medical Benefits for Certain Injuries Sus-
tained by First Responder in Course and Scope of Employment). 
No change was made in response to this comment. 

Comment: A commenter states that DWC has exceeded 
its statutory authority by requiring that the Notice of Contin-
uing Investigation be received by DWC since Labor Code 
§409.021(a-3) states that the insurance carrier must "provide" 
the notice to the injured employee and DWC and that "provided" 
and "received" are different concepts. The commenter further 
states that the insurance carrier does not have to prove when 
DWC receives the notice and that DWC Rule 102.5 adequately 
addresses written communications to and from DWC. The com-
menter recommends revising §124.2(h) to say: "The notification 
requirements of this section are not considered complete until 
the insurance carrier provides a copy of the notice to both the 
claimant and the division." 

Response: DWC appreciates the comment. The requirement 
in Subsection (h) that the notification requirements for a Notice 
of Continuing Investigation are not considered complete until a 
copy of the notice is received by DWC is the same as the notifi-
cation requirements for claim denials under Subsection (k) that 
have been in place since 1999. DWC must be able to monitor 
Notices of Continuing Investigation submitted by insurance car-
riers the same way it monitors claim denials, ensuring that these 
notices comply with the statute and DWC rules. DWC notes that 
§402.00128 outlines the commissioner's authority to "prescribe 
the form, manner, and procedure for the transmission of infor-
mation to the division" and §§414.002-414.003 outline DWC's 
authority to monitor insurance carriers for compliance with DWC 
rules and to compile and maintain information as necessary to 
detect noncompliance. Rule 102.5 clarifies the requirements for 
written communications to and from DWC, including the require-
ment that electronic communications, including facsimile, shall 
be filed in the "format, form, and manner prescribed" by DWC 
and are considered filed or sent on the date received by DWC. 
Section 409.021(a-3) states that "the insurance carrier has pro-
vided notice to the employee and the division." DWC has the 
authority to interpret and define this statutory language consis-
tent with the Act and DWC rules. Railroad Comm'n, 336 SW3d 
at 629-630; Mid-Century, 187 SW3d at 758-759. No change was 
made in response to this comment. 

Comment: One commenter asked that DWC clarify whether a 
description is required for all claim-specific evidence or docu-
mentation the insurance carrier believes relevant and necessary 
to complete its investigation or if the duty to describe evidence 
is limited to the additional claim-specific evidence or documen-
tation the insurance carrier reasonably believes is both relevant 
and necessary to complete its investigation. 

Response: DWC appreciates the comment but disagrees that 
clarification of the rule text is needed. The requirements for an 
insurance carrier's Notice of Continuing Investigation are stated 
in §409.021(a-3). Relatedly, §124.2(h)(1)(A) requires a descrip-
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tion of all investigative steps taken prior to the issuance of a No-
tice of Continuing Investigation. Paragraph (B) requires "a list 
of any claim-specific evidence, releases, or documentation the 
insurance carrier reasonably believes is both relevant and nec-
essary to complete its investigation." An insurance carrier is only 
required to identify or list the missing information needed to com-
plete its investigation. No change was made in response to this 
comment. 

Comment: One commenter said that proposed §124.2(h)(2) 
could be interpreted to impose an "unduly burdensome" dead-
line for an injured employee to "marshal all claim-specific 
evidence and documentation an insurance carrier reasonably 
believes to be reasonable and necessary," and that an injured 
employee's failure to respond to the notice could result in a 
denial of claim, loss of benefits (medical and income), and pre-
clude any administrative violation against the insurance carrier. 

Response: DWC appreciates the comment. Subsection (h)(2) 
directly reflects the statutory command and does not impose 
burdens or consequences upon an injured employee. Under SB 
2551, §409.021(a-3) requires that an insurance carrier's Notice 
of Continuing Investigation describe "the evidence the carrier 
reasonably believes is necessary to complete its investigation 
of the compensability of the injury," and §415.021(c-2) provides 
that, before assessing an administrative penalty, DWC must 
"consider whether (1) the employee cooperated with the insur-
ance carrier's investigation of the claim; (2) the employee timely 
authorized access to the applicable medical records before the 
insurance carrier's deadline to: (A) begin payment of benefits; 
or (B) notify the division and the employee of the insurance 
carrier's refusal to pay benefits." Senate Bill 2551 placed no 
affirmative duty on an injured employee to provide requested 
information or to do so within a specified timeframe. Senate Bill 
2551 simply states that, for an enforcement action, DWC must 
consider if the injured employee "timely authorized access." 
What is now required under §409.021(a-3) is notice to a first 
responder of the evidence the insurance carrier reasonably 
believes is necessary to complete its investigation of the com-
pensability of the injury. Accordingly, this rule places no new 
or additional requirement on an injured employee to respond 
to a request for information from an insurance carrier. The rule 
simply specifies that if an insurance carrier issues a Notice of 
Continuing Investigation, the first responder must be offered a 
reasonable amount of time to respond, should the injured first 
responder choose to do so. No change was made in response 
to this comment. 

Comment: One commenter challenged proposed §124.2(h)(3) 
and its directive that the statement of evidence that the insur-
ance carrier reasonably believes is necessary may not be lim-
ited by a "directly related" standard. Medical records, the com-
menter asserts, generally may contain information that may be 
admissible in a dispute resolution proceeding or that may lead 
to identification of other records that are relevant and admissi-
ble. In addition, medical records frequently contain references 
to the existence of risk factors for the development of an injury 
or disease, including references to the occurrence or cause of 
the disease, injury, or cause of death of family members. 

Response: DWC appreciates the comment. A Notice of Con-
tinuing Investigation is not a discovery request, does not cre-
ate a discovery request standard nor does it limit the discov-
ery process available to parties throughout the dispute resolu-
tion process or subsequent litigation. The purpose of a Notice of 
Continuing Investigation is to provide an injured first responder 

with notice of matters remaining to be investigated. In accor-
dance with §409.021(a-3), a Notice of Continuing Investigation 
must explain the steps the insurance carrier has taken to date 
regarding their investigation of a claim under Subchapter B and 
what additional information is necessary to complete the inves-
tigation of that claim. The investigation occurs outside of, and 
before, any dispute resolution process and does not include the 
full array of discovery that is available during formal dispute res-
olution. To state, as Rule 124.2(h) does, that a Notice of Contin-
uing Investigation may not request additional diagnostic testing, 
mental health records or include a generic request to "send all 
your healthcare records" does not prescribe any limitations on a 
party's opportunity to assert in subsequent contested case pro-
ceedings that a given request for production is or is not reason-
ably calculated to lead to the discovery of admissible evidence. 
No change was made in response to this comment. 

Comment: One commenter said that DWC's discussion of pro-
posed §124.2(h)(3) in the preamble misstates the test for rel-
evance in the investigation or discovery process, arguing that 
the test for relevance in this context is whether the request is 
"reasonably calculated to lead to the discovery of admissible ev-
idence." The commenter requested that DWC revise this state-
ment to reflect the correct test for relevance in the carrier's in-
vestigation or discovery process to read: "Subsection (h)(3) pro-
vides a description of information or documents that may not be 
identified by the insurance carrier as reasonably necessary to 
complete its investigation through a Notice of Continuing Inves-
tigation such as a request ... for records that are not reason-
ably calculated to lead to the discovery of admissible evidence 
in a claim for a disease or illness or for eligibility for a statutory 
presumption under Government Code, Chapter 607, Subchap-
ter B." 

Response: DWC appreciates the comment but disagrees that 
124.2(h)(3) should be revised or that it reflects an inappropriate 
discovery standard. Although DWC does limit the use of a Notice 
of Continuing Investigation to request certain records and infor-
mation, such notice is issued prior to the initiation of a formal 
dispute and, as previously addressed, a Notice of Continuing In-
vestigation is not a discovery request, does not create a discov-
ery request standard, nor limit the discovery process available 
to parties throughout the dispute resolution process or subse-
quent litigation. As part of the Act's dispute resolution and dis-
covery process, an insurance carrier can seek medical records, 
evidence, or other documentation, including through application 
of Rule 142.13 (concerning Discovery). 

The purpose of a Notice of Continuing Investigation is to pro-
vide an injured first responder with notice of matters remaining 
to be investigated. The notice is an option for insurance carri-
ers to delay the requirement in §409.021(a) to either, within 15 
days of written notice of injury, initiate payment or refuse to make 
payment and provide the injured employee with notice of the op-
portunity to request a benefit review conference and of how to 
obtain additional information from DWC. As part of a Notice of 
Continuing Investigation, an insurance carrier must describe the 
evidence it reasonably believes is necessary to complete its in-
vestigation. No change was made in response to this comment. 

Comment: One commenter asserted that the phrase "reason-
able steps" in proposed §124.2(h)(4) and §124.3(g)(3) is too 
vague. The commenter stated that the facts and circumstances 
of each claim determine what is reasonable and pointed out that 
DWC has previously declined to mandate the manner in which 
insurance carriers conduct investigations. The commenter 
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recommended DWC revise §124.2(h)(4) to use "investigate the 
claim" in place of "taking reasonable steps to acquire claim-spe-
cific evidence and documentation necessary to complete its 
investigation of the claim" and that, in §124.3(g)(3), "reasonable" 
should be deleted as a modifier of "investigation." 

Response: DWC appreciates the comment. First, DWC be-
lieves that the language of §415.002(a) encourages reasonable 
and prudent conduct by an insurance carrier when handling 
claims, including during the investigation of claims. See also 
§409.021;Ruttiger, 381 SW3d at 448-449 ("The carrier has 
statutory and regulatory duties to promptly conduct adequate 
investigations and reasonably evaluate and expeditiously pay 
workers' legitimate claims or face administrative penalties). 
Through the Act, the Legislature has "remove[d] insurer's 
exclusive control over the processing of claims." Ruttiger, Id. 
at 449. Furthermore, because "reasonable" is a generally 
accepted legal and insurance concept that has been used by 
the Legislature to describe insurance carrier conduct, DWC 
disagrees that "reasonable steps" is an impermissibly vague 
direction relating to the investigation of a claim. See Black's 
Law Dictionary 1272-1273 (7th ed. 1999). DWC agrees that 
the facts and circumstances of each claim determine what is 
reasonable to investigate a claim. 

Rules 124.2(h)(4) and 124.3(g)(3) merely direct that an insur-
ance carrier's investigation be a systematic inquiry into the 
specific facts and circumstances of a claim. Last, and funda-
mentally, DWC disagrees with the commenter's observation 
that §124.2(h)(4) "mandates the manner in which insurance 
carriers conduct investigations." To direct, as the rules does, that 
insurance carriers continue to take reasonable steps to acquire 
claim-specific evidence and documentation does not mandate 
the manner in which they do so. Subject to oversight by DWC, 
an insurance carrier is free to conduct a claim investigation as 
it sees fit. 

However, upon full consideration of the comment, DWC recog-
nizes that the phrase "evidence and documentation" as used in 
the rule may suggest that a reasonable investigation must pro-
duce more developed information than is necessary for making 
an initial decision on a claim. Consequently, in §124.2(h)(4), "in-
formation" has been substituted for "evidence and documenta-
tion." 

Comment: Two commenters asserted that DWC exceeded its 
statutory authority by requiring an insurance carrier to provide 
the detail specified under proposed Rule 124.2(j) at the time 
of the denial notice when claiming an applicable statutory pre-
sumption has been rebutted. The commenters acknowledge that 
§409.022(d) requires that an insurance carrier include additional 
detail in its Notice of Denial that explains "why the insurance car-
rier determined a presumption under that subchapter does not 
apply to the claim for compensation." However, one commenter 
argued that neither §409.022 nor §607.058 require an insurance 
carrier to provide the detail required by proposed Rule 124.2(j)(2) 
at the time of the denial notice. The commenters urged that Rule 
124.2(j)(2) be deleted. 

Response: DWC appreciates the comment but disagrees that 
the challenged statements must be removed from the pream-
ble or that the subsection (j)(2) should be deleted. The statu-
tory authority for implementing these rules includes §§402.061, 
409.021, and 409.022. Appropriate and reasonable notice to 
injured employees of the reasons a carrier is denying or not pay-
ing a claim is necessary information regarding the status of their 

claim and provides injured employees with an informed opportu-
nity to dispute a denial. 

The requirements of appropriate and reasonable notice are clear 
in §§409.021(a) and (c), 409.022(d)(1), and within the amend-
ments to §409.021(a)(3) in SB 2551, as well as additional guid-
ance specified in Subchapter B for first responders. An insur-
ance carrier has the right to refuse to initiate benefits after re-
ceiving a notice of injury, but under the Act and rules, an insur-
ance carrier must also communicate the reasons for its actions 
with sufficient information and clarity. 

However, DWC has concluded that the comments indicate that 
the duty under proposed Rule 124(j) was unclear. Where a statu-
tory presumption under Subchapter B applies, in a notice of de-
nial, an insurance carrier must provide the injured first respon-
der with notice of the claim-specific information supporting de-
nial. Accordingly, the rule has been amended to better align rule 
text with §409.022 and to delete reference to Government Code 
§607.058. 

Comment: One commenter said that there appeared to be no 
statutory authority for the requirement in §124.2(s) on the use of 
an insurance company's letterhead on a plain language notice. 

Response: DWC appreciates the comment but disagrees. As 
described in the discussion of statutory authority in the preamble 
for the proposed rule, §409.013 authorizes DWC to develop plain 
language information to provide the public with information on 
the benefit process and compensation procedures, §402.00128 
describes the commissioner's powers and duties to prescribe the 
form, manner, and procedure for the transmission of information 
to DWC, §402.061 provides the commissioner with the authority 
to adopt rules as necessary for the implementation and enforce-
ment of the Act, and §414.002 provides that DWC shall moni-
tor the workers' compensation system for compliance with the 
Act. These provisions authorize DWC to adopt rules regarding 
the form and manner of plain language notices. No change was 
made in response to this comment, but as described elsewhere, 
the letterhead requirement is no longer included in the rule as 
adopted. 

Comment: Three commenters urged that the requirement in pro-
posed §124.2(s) for the use of an insurance carrier's letterhead 
for plain language notices be deleted. They argued that it would 
be costly and inefficient, particularly for insurance carriers that 
operate in more than one jurisdiction and for third-party adminis-
trators that work with more than one insurance carrier. Two com-
menters suggested that the requirement might create confusion 
for injured employees when an insurance carrier is working with 
a third-party representative. 

Response: DWC agrees in part. DWC believes that an insur-
ance carrier's notice to an injured employee regarding a claim 
action should be on the insurance carrier's letterhead because it 
makes it clear to the injured employee who is taking the action on 
their claim. DWC recognizes that some insurance carriers use 
third party administrators to perform claims adjusting responsibil-
ities on their behalf, but it is the insurance carrier's responsibility 
under the Act to ensure that a claim is processed correctly and 
that benefits are paid to the injured employee as and when they 
are due. DWC recognizes that requiring the addition of the in-
surance carrier's letterhead on all notices presents certain imple-
mentation challenges and the current notices require the name 
of the insurance carrier to be inserted in the body of the notice. 
As a result, DWC has removed the letterhead requirement from 
§124.2(s). However, DWC's long-standing recommendation will 
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remain in place that the insurance carrier's letterhead be used 
for plain language notices to injured employees. DWC may re-
visit this issue in the future. 

Comment: One commenter stated that the requirements of 
§124.2(s) seem to ignore that the plain language notices are 
DWC forms that an insurance carrier is required to complete 
and share with an injured worker. 

Response: DWC appreciates the comment. The plain language 
notices issued by insurance carriers are distinct from DWC's 
forms which are designed to facilitate communication within the 
workers' compensation system. Plain language notices are tem-
plates for an insurance carrier to use when communicating with 
an injured employee. The forms used by DWC are standard-
ized to facilitate communication by system participants, many of 
them professionals. The DWC forms and plain language notices 
also are distinctly numbered and grouped on the DWC web site 
(compare DWC Form-153 with PLN-14). No change was made 
in response to this comment. 

§124.3 

Comment: One commenter asserted that proposed 124.3(g) is 
inconsistent with the conjunctive nature of the eligibility standard 
under Subchapter B. The commenter stated that if an insurance 
carrier determines that a claim fails to meet one required ele-
ment, then the insurance carrier should not be required to inves-
tigate the other elements of the presumption since, generally, a 
claimant must meet all elements for a presumption to apply. Fur-
ther, the commenter asserts that the reference to "each element" 
obligates an insurance carrier to expend unnecessary time and 
resources during the course of an investigation. The commenter 
recommended that DWC revise the rule to remove "each ele-
ment of the applicable statutory presumption" and replace it with 
"the applicability of the statutory presumption." 

Response: DWC agrees in part. Per §415.002 (relating to Ad-
ministrative Violation by Insurance Carrier), insurance carriers 
are expected to process claims "promptly in a reasonable and 
prudent manner" and not misrepresent "the reasons for not pay-
ing benefits." DWC also notes that SB 2551 amended §415.021 
to require DWC to consider, when determining whether to as-
sess an administrative violation, whether the insurance carrier 
"applied the statutory presumptions under Subchapter B" among 
other factors. As such, it is the insurance carrier's responsibil-
ity to conduct a proper investigation when it receives a written 
notice of injury, apply any applicable presumptions under Sub-
chapter B, and to accordingly initiate or deny benefits. 

In addition, §409.022(b) and (c) require an insurance carrier to 
have reasonable grounds for not paying benefits and to commu-
nicate those reasons as part of its decision to not pay benefits. 
If an insurance carrier chooses not to evaluate the applicability 
of a statutory presumption holistically and bases its determina-
tion on only one element of the presumption, then the insurance 
carrier risks limiting its ability to later argue other reasons why 
the presumption should not apply. However, to keep the lan-
guage of §124.3(g) consistent with the language of §415.021, 
DWC agrees to make the recommended change. 

Comment: One commenter asserted that Rule 124.3(g)(1) is 
contrary to statutory language in §607.052 and unnecessary. 
More specifically, the assertion is that the presumption applies 
only to a first responder who affirmatively seeks benefits. The 
commenter further asserted that a statutory presumption applies 
"regardless of an assertion of its applicability." 

Response: DWC appreciates the comment but disagrees that 
there is a conflict between the requirements of §607.052 and 
Rule 124.3(g)(1). The requirement for a first responder to seek 
benefits or claim compensation is distinct from the applicabil-
ity of a presumption. A statutory presumption applies regard-
less of whether it is asserted. DWC also disagrees that this rule 
should be deleted and continues to believe that system partici-
pants would benefit from the rule. 

Last, if a first responder "seeks benefits or compensation for a 
disease or illness covered by [Subchapter B]," as described un-
der §607.052(a)(3), they have made a claim for all of the benefits 
available under Subchapter B, triggering any available presump-
tion. See §409.021(a-3). Any other interpretation would be con-
trary to the plain meaning of the Act and Subchapter B. See also 
our response to the comment on Rule 124.2(g), regarding "claim 
for benefits." No change was made in response to this comment. 

STATUTORY AUTHORITY 

The adopted rules are authorized by Texas Labor Code 
§§402.00111, 402.00116, 402.00128, 402.021, 402.061, 
409.013, 409.021, 409.022, 414.002, and 415.021; Government 
Code §607.052 and §607.058; and SB 2551 §9. 

Section 402.00111(a) provides that the commissioner of workers' 
compensation "shall exercise all executive authority, including 
rulemaking authority under [the Act]." 

Section 402.00116 provides that the commissioner is the chief 
executive and administrative officer of the agency with all the 
powers and duties vested under the Act. 

Section 402.00128 describes the general powers and duties of 
the commissioner, including assessing and enforcing penalties, 
prescribing the form, manner, and procedure for the transmis-
sion of information to DWC, and exercising other powers and 
duties as necessary to implement and enforce the Act. 

Section 402.021 provides that a basic goal of the Texas workers' 
compensation system is that each employee shall be treated with 
dignity and respect when injured on the job and that it is the intent 
of the Legislature that the workers' compensation system must 
minimize the likelihood of disputes and resolve them promptly 
and fairly when identified and effectively educate and clearly in-
form each system participant of their rights and responsibilities 
under the system and how to appropriately interact within the 
system. 

Section 402.061 provides that "[t]he commissioner shall adopt 
rules as necessary for the implementation and enforcement of 
[the Act]." 

Section 409.013 authorizes DWC to develop plain language in-
formation to provide the public with information on the benefit 
process and compensation procedures. 

Section 409.021(a) sets forth the general rule that "[n]ot later 
than the 15th day after the date on which an insurance carrier 
receives written notice of injury, the insurance carrier shall [ei-
ther]: (1) begin payment of benefits as required by [the Act]; or 
(2) notify the division and the employee in writing of its refusal to 
pay and [their procedural rights]." Section 409.021(a-3) provides 
that "[a]n insurance carrier is not required to comply with Subsec-
tion (a) if the claim results from an injured employee's disability 
or death for which a presumption is claimed to be applicable un-
der Subchapter B ... and, not later than the 15th day after the 
date on which the insurance carrier received written notice of the 
injury, the insurance carrier has provided the employee and the 
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division with a notice that describes all steps taken by the insur-
ance carrier to investigate the injury. Section 409.021(a-3) also 
requires the commissioner to adopt rules as necessary to im-
plement that subsection. Section 409.021(d) provides that "[a]n 
insurance carrier may reopen the issue of the compensability of 
an injury if there is a finding of evidence that could not reason-
ably have been discovered earlier." 

Section 409.022(c) provides that "[a]n insurance carrier commits 
an administrative violation if the insurance carrier does not have 
reasonable grounds for a refusal to pay benefits, as determined 
by the commissioner. Section 409.022(d) provides that, "if an in-
surance carrier's notice of refusal to pay benefits under Section 
409.021 is sent in response to a claim for compensation resulting 
from [a first responder's] disability or death for which a presump-
tion is claimed to be applicable under Subchapter B, ... the no-
tice must include a statement by the insurance carrier that: (1) 
explains why the carrier determined a presumption under that 
subchapter does not apply to the claim for compensation; and 
(2) describes the evidence that the carrier reviewed in making 
the determination described by Subdivision (1)." 

Section 414.002 provides that DWC shall monitor the system for 
compliance with the Act and rules as well as other laws relating 
to workers' compensation. 

Section 415.021(c-2) provides that "[i]n determining whether to 
assess an administrative penalty involving a claim in which the 
insurance carrier provided notice under Section 409.021(a-3), 
the commissioner shall consider whether: (1) the employee co-
operated with the insurance carrier's investigation of the claim; 
and (2) the employee timely authorized access to the applicable 
medical records." 

Government Code §607.052(a) provides that "[n]otwithstanding 
any other law, this subchapter applies only to a firefighter, peace 
officer, or [EMT] who: (1) on becoming employed or during em-
ployment as a firefighter, peace officer, or [EMT], received a 
physical examination that failed to reveal evidence of the illness 
or disease for which benefits or compensation are sought using 
a presumption established by this subchapter; (2) is employed 
for five or more years as a firefighter, peace officer, or [EMT]; and 
(3) seeks benefits or compensation for a disease or illness cov-
ered by this subchapter that is discovered during employment as 
a firefighter, peace officer, or [EMT]." 

Section 607.052(b) provides that "[a] presumption under this 
subchapter does not apply: (1) to a determination of a survivor's 
eligibility for benefits under Chapter 615; (2) in a cause of action 
brought in a state or federal court except for judicial review of a 
proceeding in which there has been a grant or denial of employ-
ment-related benefits or compensation; (3) to a determination 
regarding benefits or compensation under a life or disability 
insurance policy purchased by or on behalf of the firefighter, 
peace officer, or [EMT] that provides coverage in addition to any 
benefits or compensation required by law; or (4) if the disease 
or illness for which benefits or compensation is sought is known 
to be caused by the use of tobacco and: (A) the firefighter, 
peace officer, or [EMT] is or has been a user of tobacco; or (B) 
their spouse has, during the marriage, been a user of tobacco 
that is consumed through smoking." 

Section 607.058(a) provides that "[a] presumption under 
§§607.053, 607.054, 607.055, or 607.056 may be rebutted 
through a showing by a preponderance of the evidence that 
a risk factor, accident, hazard, or other cause not associated 
with the individual's service as a firefighter, peace officer, or 

[EMT] was a substantial factor in bringing about the individual's 
disease or illness, without which the disease or illness would 
not have occurred." Subsection (b) provides that "[a] rebuttal 
offered under [§607.058] must include a statement by the per-
son offering the rebuttal that describes, in detail, the evidence 
that the person reviewed before making the determination 
that a cause not associated with the individual's service as a 
firefighter, peace officer, or [EMT] was a substantial factor in 
bringing about the individual's disease or illness without which 
the disease or illness would not have occurred." 

Finally, §9 of SB 2551 requires that the commissioner adopt rules 
as required by or necessary no later than January 1, 2020. 

The adopted amendments support implementation of the Work-
ers' Compensation Act, Labor Code Title 5, Subtitle A. 

§124.2. Insurance Carrier Reporting and Notification Requirements. 
(a) An insurance carrier shall notify the division and the 

claimant of actions taken on or events occurring in a claim as required 
by this title. 

(b) The division shall prescribe the form, format, and manner 
of required electronic submissions through publications such as advi-
sory(ies), instructions, specifications, the Texas Electronic Data Inter-
change Implementation Guide, and trading partner agreements. Trad-
ing partners will be responsible for obtaining a copy of the International 
Association of Industrial Accident Boards and Commissions (IAIABC) 
Electronic Data Interchange Implementation Guide. 

(c) The insurance carrier shall electronically file, as that term 
is used in §102.5(e) of this title (concerning General Rules for Written 
Communications to and from the Commission), with the division: 

(1) the information from the original Employer's First Re-
port of Injury; the insurance carrier's Federal Employer Identification 
Number (FEIN); and the policy number, policy effective date, and pol-
icy expiration date reported under §110.1 of this title (concerning In-
surance Carrier Requirements for Notifying the Division) for the em-
ployer associated with the claim, not later than the seventh day after 
the later of: 

(A) receipt of a required report where there is lost time 
from work or an occupational disease; or 

(B) notification of lost time if the employer made the 
Employer's First Report of Injury prior to the employee experiencing 
absence from work as a result of the injury; 

(2) any correction of division-identified errors in a previ-
ously accepted electronic record as provided in §102.5(e) of this title 
(Correction); 

(3) information regarding a compensable death with no 
beneficiary (Compensable Death No Beneficiaries/Payees) not later 
than the 10th day after determining that an employee whose injury 
resulted in death had no legal beneficiary; and 

(4) a change in an electronic record initiated by the insur-
ance carrier (Change), the coverage information required by paragraph 
(1) of this subsection if not available when the First Report of Injury 
was submitted to the division and any change in a claimant or employer 
mailing address within seven days of receipt of the new address. 

(d) The insurance carrier shall notify the division and the 
claimant of a denial of a claim (Denial) based on non-compensability 
or lack of coverage in accordance with this section and as otherwise 
provided by this title. 

(e) The insurance carrier shall notify the division and the 
claimant of the following: 
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(1) first payment of indemnity benefits on a claim (Initial 
Payment) within 10 days of making the first payment; 

(2) change in the net benefit payment amount caused by 
a change in the employee's post-injury earnings (Reduced Earnings) 
within ten days of making the first payment reflecting the change; 

(3) change in the net benefit payment amount that was not 
caused by a change in employee's post-injury earnings, this includes but 
is not limited to subrogation, attorney fees, advances, and contribution 
(Change in Benefit Amount), and the notice must be made within 10 
days of making the first payment which reflects the change; 

(4) change from one income benefit type to another or to 
death benefits (Change in Benefit Type) within 10 days of making the 
first payment reflecting the change; 

(5) resumption of payment of income or death benefits (Re-
instatement of Benefits) within 10 days of making the first payment; 

(6) termination or suspension of income or death benefits 
(Suspension) within 10 days of making the last payment for the bene-
fits; or 

(7) employer continuation of salary equal to or exceeding 
the employee's Average Weekly Wage as defined by this title (Full 
Salary) within: 

(A) seven days of receipt of the Employer's First Report 
of Injury or a Supplemental Report of Injury (if the report included 
information that salary would be continued) if the insurance carrier has 
not initiated temporary income benefits; or 

(B) 10 days of making the last payment of temporary 
income benefits due to the employer's continuation of full salary. 

(f) If an insurance carrier receives a written notice of injury for 
a disease or illness identified by Texas Government Code, Chapter 607, 
Subchapter B (relating to Diseases or Illnesses Suffered by Firefight-
ers, Peace Officers, or Emergency Medical Technicians), the insurance 
carrier shall take one of the following actions no later than the 15th day 
following receipt of the notice of injury: 

(1) initiate benefits as required by the Workers' Compensa-
tion Act and the division's rules; 

(2) file a notice of denial as described in this section; or 

(3) provide the claimant and the division with notice as re-
quired under Labor Code §409.021(a-3) (Notice of Continuing Inves-
tigation) for a claim for benefits received on or after June 10, 2019. 

(g) When applying subsection (f) of this section and Govern-
ment Code, Chapter 607, Subchapter B, a "claim for benefits" means 
the first written notice of injury as provided in §124.1 of this title (con-
cerning Notice of Injury). 

(h) The insurance carrier shall issue a Notice of Continuing 
Investigation as a plain language notice in the form and manner pre-
scribed by the division. The notification requirements of this section 
are not considered complete until a copy of the notice provided to the 
claimant is received by the division. 

(1) A Notice of Continuing Investigation shall include the 
following: 

(A) a statement describing all steps taken by the insur-
ance carrier to investigate the disease or illness before the notice was 
given; 

(B) a list of any claim-specific evidence, releases, or 
documentation the insurance carrier reasonably believes is both rele-
vant and necessary to complete its investigation; and 

(C) contact information for the adjuster, including the 
adjuster's email address, facsimile number, and telephone number. 

(2) An insurance carrier shall provide a reasonable amount 
of time for a claimant to respond to the notice. 

(3) The notice may not include a request for additional di-
agnostic testing, mental health records, generic requests (such as "the 
claimant's medical records"), or requests for records that are not di-
rectly related to either the disease or illness or eligibility for application 
of a statutory presumption. 

(4) Notwithstanding the issuance of a Notice of Continu-
ing Investigation, an insurance carrier must continue taking reasonable 
steps to acquire claim-specific information necessary to complete its 
investigation of the claim. 

(i) Notification to the claimant as required by subsections (d) 
- (h) of this section requires the insurance carrier to use plain language 
notices in the form and manner prescribed by the division. These no-
tices shall provide a full and complete statement describing the insur-
ance carrier's action and rationale. The statement must contain suffi-
cient claim-specific substantive information to enable the claimant to 
understand the insurance carrier's position or action taken on the claim. 
A generic statement that simply states the insurance carrier's position 
with phrases such as "employee returned to work," "adjusted for light 
duty," "liability is in question," "compensability in dispute," "under in-
vestigation," or other similar phrases with no further description of the 
factual basis for the action taken does not satisfy the requirements of 
this section. 

(j) In addition to the denial notice requirements in subsection 
(i), if the insurance carrier receives a written notice of injury for a 
disease or illness identified by Texas Government Code, Chapter 607, 
Subchapter B (relating to Diseases or Illnesses Suffered by Firefighters, 
Peace Officers, or Emergency Medical Technicians), the denial must 
also include the following: 

(1) If the insurance carrier asserts that a statutory presump-
tion does not apply, a statement explaining why and describing the 
claim-specific information that the insurance carrier reviewed. 

(2) Alternatively, based upon its investigation, if the insur-
ance carrier concludes that a statutory presumption applies, but that 
a notice of denial will be issued, a statement explaining why and de-
scribing the claim-specific information reviewed prior to issuance of 
the notice, that supports a reasonable belief that risk factors, accidents, 
hazards, or other causes not associated with their employment were a 
substantial factor in bringing about the injured employee's disease or 
illness, without which the disease or illness would not have occurred. 

(3) If the insurance carrier provided a timely Notice of 
Continuing Investigation as permitted by law, the denial notice must 
also include a statement describing whether the claimant provided a 
timely response to the notice. 

(k) Notification to the division as required by subsections (c) -
(h) of this section requires the insurance carrier to use electronic filing, 
as that term is used in §102.5(e) of this title (concerning General Rules 
for Written Communications to and from the Commission). 

(1) In addition to the electronic filing requirements of this 
subsection, when an insurance carrier notifies the division of a denial 
as required by this section, it must provide the division a written copy 
of the notice provided to the claimant as described under subsections 
(i) - (j) of this section, as applicable. 

(2) The notification requirements of this section are not 
considered completed until the copy of the notice provided to the 
claimant is received by the division. 
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(l) Notification to the division and the claimant of a dispute 
of disability, extent of injury, or eligibility of a claimant to receive 
death benefits shall be made as otherwise prescribed by this title and 
requires the insurance carrier to use plain language notices in the form 
and manner prescribed by the division. These notices shall provide a 
full and complete statement describing the insurance carrier's action 
and its reason(s) for such action. The statement must contain suffi-
cient claim-specific substantive information to enable the claimant to 
understand the insurance carrier's position or action taken on the claim. 
A generic statement that simply states the insurance carrier's position 
with phrases such as "no medical evidence to support disability," "not 
part of compensable injury," "liability is in question," "under investiga-
tion," "eligibility questioned," or other similar phrases with no further 
description of the factual basis for the action taken does not satisfy the 
requirements of this section. 

(m) The division shall send an acknowledgment to the trans-
mitting trading partner detailing whether an electronically submitted 
record was accepted, accepted with errors, or rejected. The acknowl-
edgment shall be provided directly to the trading partner submitting 
the transmission, not through the Austin representative box identified 
in §102.5 of this title. If the record was accepted with errors in condi-
tional elements, the insurance carrier must correct the errors in accor-
dance with §102.5 of this title. 

(n) Except as otherwise provided by this title, insurance carri-
ers shall not provide notices to the division that explain that: 

(1) benefits will be paid as they accrue; 

(2) a wage statement has been requested; 

(3) temporary income benefits are not due because there is 
no lost time; 

(4) the insurance carrier is disputing some or all medical 
treatment as not reasonable or necessary; 

(5) compensability is not denied but the insurance carrier 
disputes the existence of disability (if there are no indications of lost 
time or disability and the employee is not claiming disability); or 

(6) future medical benefits are disputed (notices of which 
shall not be provided to anyone in the system). 

(o) Written requests for a waiver of the electronic filing re-
quirement for the Employer's First Report of Injury may be submitted 
to the commissioner or their designee for consideration. Waivers must 
be requested at least annually, and the requests must include a justifica-
tion for the waiver, the volume of the insurance carrier's claims and to-
tal premium amounts, current automation capabilities, Electronic Data 
Interchange (EDI) programming status, and a specific target date to im-
plement EDI. Waivers require written approval and shall be granted at 
the discretion of and for the time frame noted by the commissioner or 
their designee. 

(p) If specifically directed by the division, such as through di-
vision advisory or the Texas Electronic Data Interchange Guide, the 
insurance carrier may provide the information required in subsections 
(c) - (g) of this section to the division in hardcopy or paper format. 

(q) Notifications to the claimant and the claimant's represen-
tative shall be filed by facsimile or electronic transmission unless the 
recipient does not have the means to receive such a transmission in 
which case the notifications shall be personally delivered or sent by 
mail. 

(r) Each insurance carrier shall provide to the division, through 
its Austin representative in the form and manner prescribed by the divi-
sion, the contact information for all workers' compensation claim ser-

vice administration functions performed by the insurance carrier either 
directly or through third parties. 

(1) The contact information for each function shall include 
mailing address, telephone number, facsimile number, and email ad-
dress as appropriate. This contact information may be provided either 
in the form of a single Uniform Resource Locator (URL) for a web 
page created and maintained by the insurance carrier that contains the 
required information or through an online submission to the division. 

(A) Coverage verification (policy issuance and effec-
tive dates of policy); 

(B) Claim adjustment; 

(C) Medical billing; 

(D) Pharmacy billing (if different from medical 
billing); and 

(E) Preauthorization. 

(2) If the web page option is used the page shall contain the 
date on which it was last updated and an email address or other contact 
information to which a user may report problems or inaccuracies. 

(3) The insurance carrier shall update the contact informa-
tion or URL within 10 working days after any such change is made. 

(s) All notices to a claimant required under this section must 
be stated in plain language and in no less than 12-point font. This 
subsection applies to notices sent on or after April 1, 2020. 

§124.3. Investigation of an Injury and Notice of Denial or Dispute. 
(a) Except as provided in subsection (b) of this section, upon 

receipt of written notice of injury as provided in §124.1 of this title 
(relating to Notice of Injury) the insurance carrier shall conduct an in-
vestigation relating to the compensability of the injury, the insurance 
carrier's liability for the injury, and the accrual of benefits. If the insur-
ance carrier believes that it is not liable for the injury or that the injury 
was not compensable, the insurance carrier shall file the notice of de-
nial of a claim (Notice of Denial) in the form and manner required by 
Labor Code §409.022 (relating to Refusal to Pay Benefits; Notice; Ad-
ministrative Violation) and §124.2 of this title (concerning Insurance 
Carrier Reporting and Notification Requirements). 

(1) If the insurance carrier does not file a Notice of Denial 
by the 15th day after receipt of the written notice of injury or does 
not file a Notice of Continuing Investigation as described under Labor 
Code §409.021(a-3) (relating to Initiation of Benefits; Insurance Car-
rier's Refusal; Administrative Violation), the insurance carrier is liable 
for any benefits that accrue and shall initiate benefits in accordance with 
this section. 

(2) If the insurance carrier files a Notice of Denial after the 
15th day but on or before the 60th day after receipt of written notice of 
the injury: 

(A) The insurance carrier is liable for and shall pay all 
income benefits that had accrued and were payable prior to the date the 
insurance carrier filed the Notice of Denial and only then is it permitted 
to suspend payment of benefits; and 

(B) The insurance carrier is liable for and shall pay for 
all medical services, in accordance with the Act and rules, provided 
prior to the filing of the Notice of Denial. 

(3) The insurance carrier shall not file notice with the divi-
sion that benefits will be paid as and when they accrue with the division. 

(4) An insurance carrier's failure to file a Notice of Denial 
or a Notice of Continuing Investigation by the 15th day after it receives 
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written notice of an injury constitutes the insurance carrier's acceptance 
of the claim as a compensable injury, subject to the insurance carrier's 
ability to contest compensability on or before the 60th day after receipt 
of written notice of the injury. In the event of such a failure, the insur-
ance carrier is liable for and shall pay all income and medical benefits 
that have accrued or become payable, subject to the insurance carrier's 
right to contest compensability on or before the 60th day. 

(5) The insurance carrier commits an administrative viola-
tion if, not later than the 15th day after it receives written notice of the 
injury, it does not begin to pay benefits as required, file a Notice of 
Denial of the compensability of a claim, or file a Notice of Continuing 
Investigation in the form and manner required by §124.2 of this title. 
The division will send periodic notifications to all insurance carriers 
regarding the amount of penalties owed and the proper way to submit 
and document the payments. 

(b) Except as provided by subsection (c), the insurance carrier 
waives the right to contest compensability of or liability for the injury, 
if it does not contest compensability on or before the 60th day after the 
date on which the insurance carrier receives written notice of the injury. 

(c) If the insurance carrier wants to deny compensability of or 
liability for the injury after the 60th day after it received written notice 
of the injury: 

(1) the insurance carrier must establish that it is basing its 
denial on evidence that could not have reasonably been discovered ear-
lier; and 

(2) the insurance carrier is liable for and shall pay all bene-
fits that were payable prior to and after filing the Notice of Denial until 
the division has made a finding that the evidence could not have been 
reasonably discovered earlier. 

(d) If the claim involves the death of an injured employee, in-
vestigations, denials of compensability or liability, and disputes of the 
eligibility of a potential beneficiary to receive death benefits are gov-
erned by §132.17 of this title (concerning Denial, Dispute, and Payment 
of Death Benefits). Notwithstanding §132.17(f)(1) and (2) of this title, 
the insurance carrier may issue a Notice of Continuing Investigation in 
accordance with the provisions of §124.2(f) and this section. 

(e) Notwithstanding §132.13 of this title (concerning Burial 
Benefits), if an insurance carrier has issued a Notice of Continuing 
Investigation in accordance with the provisions of §124.2(f) and this 
section, the insurance carrier shall either pay or deny a claim for burial 
benefits within seven days from the date the insurance carrier either ini-
tiated benefits or filed a notice of denial in accordance with §124.2(f) 
of this title. 

(f) Labor Code §409.021 and subsection (a) of this section do 
not apply to disputes of extent of injury. If an insurance carrier receives 
a medical bill that involves treatment(s) or service(s) that the insurance 
carrier believes is not related to the compensable injury, the insurance 
carrier shall file a notice of dispute of extent of injury (notice of dis-
pute). The notice of dispute shall be filed in accordance with §124.2 of 
this title and be filed not later than the earlier of: 

(1) the date the insurance carrier denied the medical bill; or 

(2) the due date for the insurance carrier to pay or deny the 
medical bill as provided in Chapter 133 of this title (concerning General 
Medical Provisions). 

(g) If the insurance carrier receives a written notice of injury 
for a disease or illness identified by Texas Government Code, Chap-
ter 607, Subchapter B (relating to Diseases or Illnesses Suffered by 
Firefighters, Peace Officers, and Emergency Medical Technicians), it 
shall investigate the applicability of the statutory presumption as well 

as compensability of the injury, liability for the injury, and the accrual 
of benefits. 

(1) A claimant is not required to expressly claim the appli-
cability of a statutory presumption in order for the statutory presump-
tion to apply. 

(2) A presumption under Government Code, Chapter 607, 
Subchapter B, is claimed upon an insurance carrier's receipt of a written 
notice of injury which identifies: 

(A) the injured or deceased employee's occupation as a 
firefighter, peace officer, or emergency medical technician, and 

(B) the injured or deceased employee's disease or ill-
ness is a medical condition identified by Subchapter B. 

(3) A determination that the statutory presumption does not 
apply does not relieve the insurance carrier of its continuing obligation 
to conduct a reasonable investigation relating to the compensability of 
the injury, liability for the injury, and accrual of benefits. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 23, 

2019. 
TRD-201904990 
Nicholas Canaday III 
General Counsel 
Texas Department of Insurance, Division of Workers’ Compensation 
Effective date: January 12, 2020 
Proposal publication date: October 25, 2019 
For further information, please call: (512) 804-4703 

CHAPTER 180. MONITORING AND 
ENFORCEMENT 
The Texas Department of Insurance, Division of Workers' Com-
pensation (DWC) adopts amendments to §180.8 (concerning 
Notices of Violation; Notices of Hearing; Default Judgment) and 
§180.26 (concerning Criteria for Imposing, Recommending and 
Determining Sanctions; Other Remedies). The amendments are 
adopted without changes to the text as published in the October 
25, 2019, issue of the Texas Register (44 TexReg 6226). The 
rules will not be republished. 

REASONED JUSTIFICATION 

These rules are adopted as required under Senate Bill (SB) 
2551, 86th Legislature (2019). Senate Bill 2551 amended both 
the Workers' Compensation Act, Labor Code Title 5 (Act), and 
Government Code Chapter 607, Subchapter B (Subchapter 
B) (relating to Diseases and Illnesses Suffered by Firefighters, 
Peace Officers, and Emergency Medical Technicians (EMTs) 
(collectively "first responders")). A separate bill, SB 1582, added 
peace officers to the list of first responders covered by Sub-
chapter B. As these adopted rules will apply uniformly to all first 
responders covered by Subchapter B, no additional rulemaking 
is required to implement SB 1582. These amendments are 
adopted concurrently with amendments to Chapter 124, which 
address both an insurance carrier's obligation to investigate and 
the notification process for presumption claims for first respon-
ders. The adopted amendments to Chapter 180 conform the 
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rules regarding the factors DWC must consider when assessing 
an administrative violation with statutory changes made by 
SB 2551. The reasoned justifications for the amendments to 
Chapters 124 and 180 are meant to be read together, and each 
is incorporated by reference into the other. 

Subchapter B applies to certain occupational diseases or ill-
nesses suffered by first responders who meet the qualifications 
set forth. Subchapter B applies to first responders who received 
a physical examination upon or during employment that did 
not reveal evidence of the illness or disease for which benefits 
or compensation is sought, who have been employed for five 
years or more as a first responder, and who seek benefits or 
compensation for a disease or illness covered by the subchapter 
that is discovered during employment as a first responder. Gov't 
Code §607.052(a). The diseases and illnesses covered by Sub-
chapter B are tuberculosis or other respiratory illness, smallpox, 
reactions to vaccinations, cancer (firefighters and EMTs only), 
and acute myocardial infarction or stroke. §§607.053-607.056. 

The presumptions under Subchapter B do not apply to a deter-
mination of a survivor's eligibility for benefits under Government 
Code Chapter 615, (relating to Financial Assistance to Survivors 
of Certain Law Enforcement Officers, Fire Fighters, and Others), 
in a cause of action brought in court except for judicial review of a 
grant or denial of employment-related benefits or compensation, 
to a determination regarding benefits or compensation under a 
life or disability insurance policy. Furthermore, a presumption 
does not apply if the disease or illness for which benefits or com-
pensation is sought is known to be caused by the use of tobacco 
and if either the first responder is or has been a user of tobacco 
or if the their spouse has, during the marriage, smoked tobacco. 
§607.052(b). The presumptions under Subchapter B apply to a 
determination of whether a first responder's disability or death 
resulted from a disease or illness contracted in the course and 
scope of employment for purposes of benefits or compensation. 
§607.057. 

Senate Bill 2551 amended Subchapter B to direct that four spec-
ified types of cancer and cancers originating in seven specified 
organs might trigger the presumption under Government Code 
§607.055. Senate Bill 2551 also amended the requirements for 
rebutting a presumption. A presumption can be rebutted through 
showing, by a preponderance of the evidence, that a risk fac-
tor, accident, hazard, or other cause not associated with an in-
dividual's service as a first responder was a substantial factor in 
bringing about the individual's disease or illness, without which 
the disease or illness would not have occurred. §607.058(a). A 
rebuttal must include a statement that describes, in detail, the 
evidence that the person reviewed before making the determi-
nation that a cause not associated with the individual's service 
as a first responder was a substantial factor in bringing about 
the individual's disease or illness, without which the disease or 
illness would not have occurred. §607.058(b). 

Senate Bill 2551 also amended the Act to provide an insurance 
carrier with an additional option at the 15th day after receiv-
ing written notice of a first responder's disability or death for 
which a presumption may be applicable under Subchapter B. 
Labor Code §409.021(a-3). Generally, at the 15th day, an insur-
ance carrier must either begin the payment of benefits or notify 
the injured employee and DWC in writing of its refusal to pay. 
§409.021(a). An insurance carrier now has the option, at the 
15th day, of providing a first responder and DWC with a notice, 
referred to in these rules as a "Notice of Continuing Investiga-
tion," that describes all steps taken by the insurance carrier to 

investigate the disability or death before notice was given and 
the information the insurance carrier reasonably believes is nec-
essary to complete its investigation of the compensability of the 
injury. §409.021(a-3). 

The bill also amended Labor Code §415.021, to require that the 
commissioner consider whether the employee cooperated with 
the insurance carrier's investigation of the claim and whether 
the employee timely authorized access to the relevant medical 
records when determining whether to assess an administrative 
penalty involving a claim in which the insurance carrier provided 
a Notice of Continuing Investigation. The commissioner shall 
also consider whether the insurance carrier conducted an in-
vestigation of the claim, applied the statutory presumptions un-
der Subchapter B, and expedited medical benefits under Labor 
Code §504.055 (relating to Expedited Provision of Medical Ben-
efits for Certain Injuries Sustained by First Responder in Course 
and Scope of Employment). 

The changes in law made by SB 2551 apply to a claim for bene-
fits filed on or after June 10, 2019, the effective date of SB 2551. 
Section 8 of SB 2551 provides that the amendments to Gov-
ernment Code §607.055 and §607.058 apply only to a claim for 
benefits filed on or after June 10, 2019. Section 10 of SB 2551 
provides that Labor Code §504.053(e)(1) applies only to admin-
istrative violations that occur on or after June 10, 2019. The 
adopted amendments will not apply to a claim for benefits filed 
before June 10, 2019. 

DWC posted an informal draft of these amendments on its web-
site for comment and hosted a stakeholder meeting on Wednes-
day, August 21, 2019. Subsequently, and in response to the 
comments received, DWC published proposed amendments in 
the Texas Register and held a public hearing on Wednesday, 
November 20, 2019. 

Pursuant to the directives of SB 2551, DWC is conforming ex-
isting rules with new statutory language. The amendments to 
Rule 180.8(b) describe the requirements for a Notice of Violation 
(NOV). The adopted amendments to subsection (b)(4)(A)-(B) in-
corporate by reference a new factor under §415.021(c-2). Un-
der the adopted amendments, if applicable, an NOV will demon-
strate that DWC considered the factors in §415.021(c-2) before 
determining whether to assess an administrative penalty involv-
ing a claim in which the insurance carrier provided notice under 
§409.021(a-3). 

In addition, the amendments to Rule 180.26 implement the cri-
teria for imposing, recommending, and determining sanctions. 
The amendments include a subsection (f), which provides that 
DWC shall consider the factors in Labor Code §415.021(c-2) 
when determining which sanction to impose in claims where the 
insurance carrier provided a Notice of Continuing Investigation. 

Throughout Rules 180.8 and 180.26, additional non-substantive 
editorial changes are adopted to correct errors of grammar and 
punctuation, clarify wording, and to conform to the agency's style 
guidelines. 

Finally, SB 2551 required that DWC adopt rules as required by 
or necessary to implement the bill. DWC adopts these amend-
ments to implement SB 2551. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE 

Texas Mutual Insurance Company and the Office of Injured Em-
ployee Counsel submitted comments offering general support of 
the implementation of SB 2551 and against the adoption of cer-
tain specific provisions. 
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Comment: Two commenters offered general support for the pro-
posed rules. 

Response: DWC appreciates the supportive comments. 

Comment: One commenter raised a specific question regarding 
the amendments to §124.2(h)(1)(B) and (h)(2) and the "appli-
cation of these subsections" to §180.8 and §180.26. The com-
menter states that the proposed amendments to §124.2 could 
be interpreted as imposing a deadline on the injured employee 
to provide the insurance carrier with evidence or documentation 
to support their claim, which is unduly burdensome. Further, the 
commenter suggests that failure for an injured employee to com-
ply with the insurance carrier's request may result in a denial of 
the claim, loss of benefits, and precludes any administrative vi-
olation against the insurance carrier. 

Response: DWC appreciates the comment but disagrees that 
it has applied the requirements of §124.2(h)(1)(B) and (h)(2) 
to §180.8 and §180.26. The adopted amendments to §180.8 
and §180.26 simply conform the language in these rules with 
changes made to Labor Code §415.021(c-2) by SB 2551, which 
requires the commissioner to consider additional factors when 
assessing administrative penalties in claims involving a pre-
sumption under Subchapter B. Failure by an injured employee 
to provide information requested by an insurance carrier does 
not preclude any administrative violation against the insurance 
carrier for noncompliance with the Act and DWC rules. DWC 
notes that amendments to §124.2(h)(1)(B) and (h)(2), address 
the contents of a Notice of Continuing Investigation and an 
insurance carrier's obligation to provide a claimant with a rea-
sonable amount of time to respond. These amendments do not 
impose deadlines on injured employees. Rather, they provide 
an injured employee with plain language information about 
the steps the insurance carrier has taken to investigate their 
claim and a description of the information the insurance carrier 
believes it needs to complete the investigation, including any 
information needed from the injured employee. No changes 
were made as a result of this comment. 

SUBCHAPTER A. GENERAL RULES FOR 
ENFORCEMENT 
28 TAC §180.8 

Statutory Authority 

The adopted rules are authorized by Texas Labor Code 
§§402.00111, 402.00116, 402.00128, 402.021, 402.061, 
409.021, 409.022, 414.002, and 415.021; Government Code 
§607.052 and §607.058; and SB 2551 §9. 

Section 402.00111(a) provides that the commissioner of workers' 
compensation "shall exercise all executive authority, including 
rulemaking authority under [the Act]." 

Section 402.00116 provides that the commissioner is the chief 
executive and administrative officer of the agency with all the 
powers and duties vested under the Act. 

Section 402.00128 describes the general powers and duties of 
the commissioner, including assessing and enforcing penalties 
and prescribing the form, manner, and procedure for the trans-
mission of information to DWC. 

Section 402.021 provides that a basic goal of the Texas workers' 
compensation system is that each employee shall be treated with 
dignity and respect when injured on the job and that it is the intent 
of the Legislature that the workers' compensation system must 

minimize the likelihood of disputes and resolve them promptly 
and fairly when identified and effectively educate and clearly in-
form each system participant of their rights and responsibilities 
under the system and how to appropriately interact within the 
system. 

Section 402.061 provides that "[t]he commissioner shall adopt 
rules as necessary for the implementation and enforcement of 
[the Act]." 

Section 409.021(a) sets forth the general rule that "[n]ot later 
than the 15th day after the date on which an insurance carrier 
receives written notice of injury, the insurance carrier shall [ei-
ther]: (1) begin payment of benefits as required by [the Act]; or 
(2) notify the division and the employee in writing of its refusal to 
pay and [their procedural rights]." Section 409.021(a-3) provides 
that "[a]n insurance carrier is not required to comply with Subsec-
tion (a) if the claim results from an injured employee's disability 
or death for which a presumption is claimed to be applicable un-
der Subchapter B " ... and, not later than the 15th day after the 
date on which the insurance carrier received written notice of the 
injury, the insurance carrier has provided the employee and the 
division with a notice that describes all steps taken by the insur-
ance carrier to investigate the injury. Section 409.021(a-3) also 
requires the commissioner to adopt rules as necessary to im-
plement that subsection. Section 409.021(d) provides that "[a]n 
insurance carrier may reopen the issue of the compensability of 
an injury if there is a finding of evidence that could not reason-
ably have been discovered earlier." 

Section 409.022(c) provides that "[a]n insurance carrier commits 
an administrative violation if the insurance carrier does not have 
reasonable grounds for a refusal to pay benefits, as determined 
by the commissioner. Section 409.022(d) provides that, "if an in-
surance carrier's notice of refusal to pay benefits under Section 
409.021 is sent in response to a claim for compensation resulting 
from [a first responder's] disability or death for which a presump-
tion is claimed to be applicable under Subchapter B, ... the no-
tice must include a statement by the insurance carrier that: (1) 
explains why the carrier determined a presumption under that 
subchapter does not apply to the claim for compensation; and 
(2) describes the evidence that the carrier reviewed in making 
the determination described by Subdivision (1)." 

Section 414.002 provides that DWC shall monitor the system for 
compliance with the Act and rules as well as other laws relating 
to workers' compensation. 

Section 415.021(c-2) provides that "[i]n determining whether to 
assess an administrative penalty involving a claim in which the 
insurance carrier provided notice under Section 409.021(a-3), 
the commissioner shall consider whether: (1) the employee co-
operated with the insurance carrier's investigation of the claim; 
and (2) the employee timely authorized access to the applicable 
medical records." 

Government Code §607.052(a) provides that "[n]otwithstanding 
any other law, this subchapter applies only to a firefighter, peace 
officer, or [EMT] who: (1) on becoming employed or during em-
ployment as a firefighter, peace officer, or [EMT], received a 
physical examination that failed to reveal evidence of the illness 
or disease for which benefits or compensation are sought using 
a presumption established by this subchapter; (2) is employed 
for five or more years as a firefighter, peace officer, or [EMT]; and 
(3) seeks benefits or compensation for a disease or illness cov-
ered by this subchapter that is discovered during employment as 
a firefighter, peace officer, or [EMT]." 
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Section 607.052(b) provides that "[a] presumption under this 
subchapter does not apply: (1) to a determination of a survivor's 
eligibility for benefits under Chapter 615; (2) in a cause of action 
brought in a state or federal court except for judicial review of a 
proceeding in which there has been a grant or denial of employ-
ment-related benefits or compensation; (3) to a determination 
regarding benefits or compensation under a life or disability 
insurance policy purchased by or on behalf of the firefighter, 
peace officer, or [EMT] that provides coverage in addition to any 
benefits or compensation required by law; or (4) if the disease 
or illness for which benefits or compensation is sought is known 
to be caused by the use of tobacco and: (A) the firefighter, 
peace officer, or [EMT] is or has been a user of tobacco; or (B) 
their spouse has, during the marriage, been a user of tobacco 
that is consumed through smoking." 

Section 607.058(a) provides that "[a] presumption under 
§§607.053, 607.054, 607.055, or 607.056 may be rebutted 
through a showing by a preponderance of the evidence that 
a risk factor, accident, hazard, or other cause not associated 
with the individual's service as a firefighter, peace officer, or 
[EMT] was a substantial factor in bringing about the individual's 
disease or illness, without which the disease or illness would 
not have occurred." Subsection (b) provides that "[a] rebuttal 
offered under [§607.058] must include a statement by the per-
son offering the rebuttal that describes, in detail, the evidence 
that the person reviewed before making the determination 
that a cause not associated with the individual's service as a 
firefighter, peace officer, or [EMT] was a substantial factor in 
bringing about the individual's disease or illness without which 
the disease or illness would not have occurred." 

Finally, §9 of SB 2551 requires that the commissioner adopt rules 
as required by or necessary no later than January 1, 2020. 

The adopted amendments support implementation of the Work-
ers' Compensation Act, Labor Code Title 5, Subtitle A. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 23, 

2019. 
TRD-201904991 
Nicholas Canaday III 
General Counsel 
Texas Department of Insurance, Division of Workers' Compensation 
Effective date: January 12, 2020 
Proposal publication date: October 25, 2019 
For further information, please call: (512) 804-4703 

SUBCHAPTER B. MEDICAL BENEFIT 
REGULATION 
28 TAC §180.26 

The adopted rules are authorized by Texas Labor Code 
§§402.00111, 402.00116, 402.00128, 402.021, 402.061, 
409.021, 409.022, 414.002, and 415.021; Government Code 
§607.052 and §607.058; and SB 2551 §9. 

Section 402.00111(a) provides that the commissioner of workers' 
compensation "shall exercise all executive authority, including 
rulemaking authority under [the Act]." 

Section 402.00116 provides that the commissioner is the chief 
executive and administrative officer of the agency with all the 
powers and duties vested under the Act. 

Section 402.00128 describes the general powers and duties of 
the commissioner, including assessing and enforcing penalties 
and prescribing the form, manner, and procedure for the trans-
mission of information to DWC. 

Section 402.021 provides that a basic goal of the Texas workers' 
compensation system is that each employee shall be treated with 
dignity and respect when injured on the job and that it is the intent 
of the Legislature that the workers' compensation system must 
minimize the likelihood of disputes and resolve them promptly 
and fairly when identified and effectively educate and clearly in-
form each system participant of their rights and responsibilities 
under the system and how to appropriately interact within the 
system. 

Section 402.061 provides that "[t]he commissioner shall adopt 
rules as necessary for the implementation and enforcement of 
[the Act]." 

Section 409.021(a) sets forth the general rule that "[n]ot later 
than the 15th day after the date on which an insurance carrier 
receives written notice of injury, the insurance carrier shall [ei-
ther]: (1) begin payment of benefits as required by [the Act]; or 
(2) notify the division and the employee in writing of its refusal to 
pay and [their procedural rights]." Section 409.021(a-3) provides 
that "[a]n insurance carrier is not required to comply with Subsec-
tion (a) if the claim results from an injured employee's disability 
or death for which a presumption is claimed to be applicable un-
der Subchapter B ... and, not later than the 15th day after the 
date on which the insurance carrier received written notice of the 
injury, the insurance carrier has provided the employee and the 
division with a notice that describes all steps taken by the insur-
ance carrier to investigate the injury. Section 409.021(a-3) also 
requires the commissioner to adopt rules as necessary to im-
plement that subsection. Section 409.021(d) provides that "[a]n 
insurance carrier may reopen the issue of the compensability of 
an injury if there is a finding of evidence that could not reason-
ably have been discovered earlier." 

Section 409.022(c) provides that "[a]n insurance carrier commits 
an administrative violation if the insurance carrier does not have 
reasonable grounds for a refusal to pay benefits, as determined 
by the commissioner. Section 409.022(d) provides that, "if an in-
surance carrier's notice of refusal to pay benefits under Section 
409.021 is sent in response to a claim for compensation resulting 
from [a first responder's] disability or death for which a presump-
tion is claimed to be applicable under Subchapter B, ...the notice 
must include a statement by the insurance carrier that: (1) ex-
plains why the carrier determined a presumption under that sub-
chapter does not apply to the claim for compensation; and (2) 
describes the evidence that the carrier reviewed in making the 
determination described by Subdivision (1)." 

Section 414.002 provides that DWC shall monitor the system for 
compliance with the Act and rules as well as other laws relating 
to workers' compensation. 

Section 415.021(c-2) provides that "[i]n determining whether to 
assess an administrative penalty involving a claim in which the 
insurance carrier provided notice under Section 409.021(a-3), 
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the commissioner shall consider whether: (1) the employee co-
operated with the insurance carrier's investigation of the claim; 
and (2) the employee timely authorized access to the applicable 
medical records." 

Government Code §607.052(a) provides that "[n]otwithstanding 
any other law, this subchapter applies only to a firefighter, peace 
officer, or [EMT] who: (1) on becoming employed or during em-
ployment as a firefighter, peace officer, or [EMT], received a 
physical examination that failed to reveal evidence of the illness 
or disease for which benefits or compensation are sought using 
a presumption established by this subchapter; (2) is employed 
for five or more years as a firefighter, peace officer, or [EMT]; and 
(3) seeks benefits or compensation for a disease or illness cov-
ered by this subchapter that is discovered during employment as 
a firefighter, peace officer, or [EMT]." 

Section 607.052(b) provides that "[a] presumption under this 
subchapter does not apply: (1) to a determination of a survivor's 
eligibility for benefits under Chapter 615; (2) in a cause of action 
brought in a state or federal court except for judicial review of a 
proceeding in which there has been a grant or denial of employ-
ment-related benefits or compensation; (3) to a determination 
regarding benefits or compensation under a life or disability 
insurance policy purchased by or on behalf of the firefighter, 
peace officer, or [EMT] that provides coverage in addition to any 
benefits or compensation required by law; or (4) if the disease 
or illness for which benefits or compensation is sought is known 
to be caused by the use of tobacco and: (A) the firefighter, 
peace officer, or [EMT] is or has been a user of tobacco; or (B) 
their spouse has, during the marriage, been a user of tobacco 
that is consumed through smoking." 

Section 607.058(a) provides that "[a] presumption under 
§§607.053, 607.054, 607.055, or 607.056 may be rebutted 
through a showing by a preponderance of the evidence that 
a risk factor, accident, hazard, or other cause not associated 
with the individual's service as a firefighter, peace officer, or 
[EMT] was a substantial factor in bringing about the individual's 
disease or illness, without which the disease or illness would 
not have occurred." Subsection (b) provides that "[a] rebuttal 
offered under [§607.058] must include a statement by the per-
son offering the rebuttal that describes, in detail, the evidence 
that the person reviewed before making the determination 
that a cause not associated with the individual's service as a 
firefighter, peace officer, or [EMT] was a substantial factor in 
bringing about the individual's disease or illness without which 
the disease or illness would not have occurred." 

Finally, §9 of SB 2551 requires that the commissioner adopt rules 
as required by or necessary no later than January 1, 2020. 

The adopted amendments support the implementation of the 
Workers' Compensation Act, Texas Labor Code Title 5, Subti-
tle A. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 23, 

2019. 
TRD-201904992 

Nicholas Canaday III 
General Counsel 
Texas Department of Insurance, Division of Workers' Compensation 
Effective date: January 12, 2020 
Proposal publication date: October 25, 2019 
For further information, please call: (512) 804-4703 

♦ ♦ ♦ 
TITLE 30. ENVIRONMENTAL QUALITY 

PART 1. TEXAS COMMISSION ON 
ENVIRONMENTAL QUALITY 

CHAPTER 222. SUBSURFACE AREA DRIP 
DISPERSAL SYSTEMS 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts amendments to §§222.1, 222.3, 
222.5, 222.31, 222.33, 222.73, 222.75, 222.81, 222.83, 222.85, 
222.87, 222.115, 222.119, 222.127, 222.157, 222.159, and 
222.163. 

Sections 222.1, 222.3, 222.5, 222.31, 222.33, 222.73, 222.75, 
222.81, 222.83, 222.85, 222.87, 222.115, 222.119, 222.127, 
222.157, 222.159, and 222.163 are adopted without changes to 
the proposed text as published in the June 28, 2019, issue of 
the Texas Register (44 TexReg 3227), and, therefore, will not 
be republished. 

Background and Summary of the Factual Basis for the Adopted 
Rules 

On March 14, 2016, the commission received a petition from the 
City of Austin (petitioner). The petitioner requested that the com-
mission initiate rulemaking to amend 30 TAC Chapters 222 and 
309 (Project Number 2016-033-PET-NR). The rulemaking would 
allow permittees and applicants to rely on the beneficial reuse of 
treated wastewater when calculating the amount of land required 
for disposal of treated wastewater. This would allow permittees 
and applicants to reduce the acreage dedicated for land applica-
tion that is currently required by rule. The commission approved 
the petition to initiate rulemaking with stakeholder involvement. 
The executive director held a stakeholder meeting on August 9, 
2016, and the public was invited to comment on the petition. The 
public comment period was from August 28, 2016 through Oc-
tober 28, 2016. 

Based on information presented at the stakeholder meeting, the 
executive director understands that the petition was made in re-
sponse to increasing demands on water supplies and decreas-
ing availability of contiguous or neighboring tracts of land that 
are large enough for domestic wastewater disposal under the 
commission's current rules. This trend is currently appearing in 
parts of Central Texas where wastewater discharge to water in 
the state is restricted by the commission's rules and land ap-
plication of treated wastewater is the only permissible disposal 
option. The executive director recognizes that land availability 
may also be limited in other parts of the state, and that practi-
cable land application options are especially important wherever 
discharge to water in the state is restricted or infeasible. 

The adopted revisions in this chapter, and the corresponding 
adopted revisions in Chapter 309, will allow a reduction in the 
acreage dedicated for land application of treated effluent by ap-
plying a "Beneficial reuse credit" when calculating the disposal 
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site area required. An applicant could also foreseeably request 
to use a beneficial reuse credit to increase the permitted flow 
without changing the disposal tract acreage or to change both 
the acreage and the permitted flow. The beneficial reuse credit 
will be based on the demonstrated firm reclaimed water demand. 
The effluent storage size required by Chapter 222 may not be 
reduced by the beneficial reuse credit. The adopted rulemaking 
will establish the criteria for demonstrating firm reclaimed water 
demand, the procedure for calculating and applying the benefi-
cial reuse credit, and the requirements for a permittee who has 
been granted a beneficial reuse credit. The adopted amend-
ments also correct inaccurate or outdated references to TAC or 
provide additional clarity. 

Section by Section Discussion 

The commission amends Chapter 222 to replace the term 
"waste" with "wastewater" throughout to clarify that regulations 
in this chapter apply to wastewater. 

The commission amends Chapter 222 to update references to 
ensure current and accurate cross-references, improve read-
ability, improve rule structure, and use consistent terminology. 
These changes are non-substantive and are not specifically dis-
cussed in the Section by Section Discussion of this preamble 
(i.e., §§222.1, 222.3, 222.73, 222.75, 222.87, 222.115, 222.119, 
and 222.163). 

§222.5, Definitions 

The commission adopts §222.5(2) to define "Beneficial reuse 
credit" as the term is defined in adopted Chapter 309 for consis-
tency and to establish usage of the term as it relates to adopted 
§222.83(d) and (e) and §222.127(c). The commission renum-
bers the subsequent paragraphs accordingly to accommodate 
the adopted definition. 

The commission amends the definition of "Domestic waste" in 
renumbered §222.5(5) to correct the term to "Domestic Waste-
water" and include a reference to 30 TAC §210.82 to clarify the 
term "Graywater" used in the definition. 

The commission amends the definition of "Industrial waste" in 
renumbered §222.5(14) to correct the term to "Industrial waste-
water" and clarify the term to be more consistent with the defini-
tion in 30 TAC §312.8. 

The commission amends the definition of "Public contact" in 
renumbered §222.5(20) to replace the existing definition with 
language similar to the definition of "Public contact site" in 
§312.8 to prevent ambiguity and for consistency. 

§222.31, Application Process 

The commission amends §222.31(a) to remove reference to sys-
tems that did not have a permit prior to the adoption of the rules 
as this reference is obsolete. 

The commission adopts to remove §222.31(b) and (c) since the 
references are obsolete. Subsurface area drip dispersal system 
facilities that held permits prior to July 31, 2006, have applied 
for permits under Chapter 222 and, therefore §222.31(b) and (c) 
are obsolete. The commission re-letters the subsequent sub-
sections accordingly to accommodate the deletions. 

The commission amends relettered §222.31(d) to remove redun-
dant language. 

The commission amends §222.31(l)(6) to change "poor per-
former" to "unsatisfactory performer" to be consistent with the 

definition in 30 TAC §60.2(g)(2) and correct the reference from 
30 TAC §60.3 to 30 TAC §60.2. 

§222.33, Public Notice 

The commission deletes §222.33(a) to remove redundancy. 

§222.81, Buffer Zone Requirements 

The commission amends §222.81(a)(2) to remove the reference 
to §309.13(c)(1) as the reference is not necessary. 

§222.83, Hydraulic Application Rate 

The commission adopts §222.83(d) to allow the beneficial reuse 
credit to be used when calculating the disposal area required 
based on the hydraulic application rate. The applicant, if granted 
a beneficial reuse credit by the executive director in accordance 
with Chapter 309, Subchapter D (Beneficial Reuse Credit), may 
reduce the permitted wastewater flow volume by the beneficial 
reuse credit when calculating the disposal area required based 
on the hydraulic application rate. This allows a person to reduce 
the required size of the disposal site. An applicant could also 
foreseeably request to use a beneficial reuse credit to increase 
the permitted flow without changing the disposal tract acreage 
or to change both the acreage and the permitted flow. 

The commission adopts §222.83(e) to prohibit reducing the dis-
posal site area by more than 50% of the area required based on 
the permitted flow. The applicant must have a disposal site area 
that can receive at least 50% of the permitted flow, even if 100% 
of the effluent is used as reclaimed water. If an applicant who 
was granted a beneficial reuse credit in a previous permit action 
requests an increase in permitted flow, they must still satisfy this 
requirement. This requirement provides a reasonable margin of 
safety against unauthorized discharges (e.g., if a user is not able 
to accept reclaimed water). 

§222.85, Effluent Quality 

The commission amends §222.85(b)(1) to remove redundant 
language. 

§222.127, Storage 

The commission adopts §222.127(c) to prohibit the reduction of 
the required storage. Effluent storage is especially necessary 
if the disposal site acreage has been reduced by the beneficial 
reuse credit and the amount of reclaimed water distributed to 
users declines. Not allowing reductions in effluent storage pro-
vides an extra safety measure against unauthorized discharges 
(e.g., if a user is not able to accept reclaimed water). 

§222.157, Soil Sampling 

The commission amends §222.157(c) to remove "or extractable" 
to provide clarity. Acceptable methods that use extractions make 
it possible to report nutrients on a plant-available basis, which is 
more meaningful for calculating soil nutrient balances. 

§222.159, Operator Licensing 

The commission removes §222.159(d) because the compliance 
period has passed, and all facilities are required to meet the re-
quirement. 

Final Regulatory Impact Analysis Determination 

The commission reviewed the adopted rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225 and determined that the rulemaking is not subject 
to Texas Government Code, §2001.0225, because it does not 
meet the definition of a "Major environmental rule" as defined 
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in that statute. Texas Government Code, §2001.0225, applies 
to major environmental rules the result of which are to exceed 
standards set by federal law, express requirements of state law, 
requirements of delegation agreements between the state and 
federal governments to implement a state and federal program, 
or rules adopted solely under the general powers of the agency 
instead of under a specific state law. 

A "Major environmental rule" is a rule, the specific intent of which 
is to protect the environment or reduce risks to human health 
from environmental exposure and that may adversely affect in a 
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. The adopted rulemak-
ing does not adversely affect, in a material way, the economy, a 
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector 
of the state. The specific intent of the rulemaking is to adopt 
rules that identify best management practices that achieve the 
highest practicable level of water conservation and efficiency, in-
cluding practices, techniques, and technologies that make water 
use more efficient, by allowing permittees and applicants to rely 
on the beneficial reuse of treated wastewater as an additional 
alternative means to dispose of a portion of its treated wastewa-
ter when calculating the amount of land required for disposal of 
wastewater. The adopted rulemaking affects the same class of 
regulated entities, except that the entities may be able to reduce 
the dedicated land application acreage that is currently required 
by rule, which incentivizes and encourages wastewater permit-
tees and applicants to reuse treated wastewater. 

The adopted rulemaking modifies the state rules related to 
subsurface irrigation and land application of treated wastewater. 
This may have a positive impact on the environment, human 
health, or public health and safety; however, the adopted rule-
making will not adversely affect the economy, a sector of the 
economy, productivity, competition, or jobs within the state or a 
sector of the state. Therefore, the commission concludes that 
the adopted rulemaking does not meet the definition of a "Major 
environmental rule." 

Furthermore, even if the adopted rulemaking did meet the 
definition of a "Major environmental rule," it is not subject to 
Texas Government Code, §2001.0225, because it does not 
meet any of the four applicable requirements specified in Texas 
Government Code, §2001.0225(a). Texas Government Code, 
§2001.0225(a), applies only to a state agency's adoption of a 
"Major environmental rule" that: 1) exceeds a standard set by 
federal law, unless state law specifically requires the rule; 2) 
exceeds an express requirement of state law, unless federal 
law specifically requires the rule; 3) exceeds a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to imple-
ment a state and federal program; or 4) is adopted solely under 
the general powers of the agency instead of under a specific 
state law. 

In this case, the adopted rulemaking does not meet any of the 
four requirements in Texas Government Code, §2001.0225(a). 
First, this rulemaking does not exceed standards set by fed-
eral law. Second, the adopted rulemaking does not exceed 
an express requirement of state law, but rather meets the 
requirements under state law to adopt rules suggesting best 
management practices for achieving the highest practicable 
levels of water conservation and efficiency, and regulate more 
efficiently, the land disposal of treated wastewater by identifying 

practices, techniques, and technologies that make water use 
more efficient. Third, the adopted rulemaking does not exceed 
a requirement of a delegation agreement or contract between 
the state and an agency or representative of the federal gov-
ernment to implement a state and federal program. Finally, 
the commission adopts the rulemaking under Texas Water 
Code, §§5.013, 5.102, 5.103, 5.105, 5.120, 11.1271(e), 26.011, 
26.0135, 26.027, 26.034, 26.041, and 26.121. Therefore, the 
commission does not adopt the rulemaking solely under the 
commission's general powers. 

The commission invited public comment regarding the Draft 
Regulatory Impact Analysis Determination during the public 
comment period. No comments were received on the Draft 
Regulatory Impact Analysis Determination. 

Takings Impact Assessment 

The commission evaluated the adopted rulemaking and per-
formed an analysis of whether it constitutes a taking under Texas 
Government Code, §2007.043. The following is a summary of 
that analysis. The specific purpose of the rulemaking is to adopt 
rules that identify best management practices that achieve the 
highest practicable level of water conservation and efficiency 
by modifying TAC to allow permittees and applicants to rely 
on the beneficial reuse of treated wastewater as an additional 
alternative means to dispose of a portion of its treated waste-
water when calculating the amount of land required for disposal 
of wastewater. The rulemaking will substantially advance this 
stated purpose by adopting language intended to regulate more 
efficiently the land application of treated wastewater by incen-
tivizing and encouraging wastewater permittees and applicants 
to reuse treated wastewater. 

Promulgation and enforcement of the adopted rules will not be a 
statutory or constitutional taking of private real property. Specif-
ically, the adopted rulemaking does not apply to or affect any 
landowner's rights in private real property because it does not 
burden (constitutionally), restrict, or limit any landowner's right to 
real property and reduce any property's value by 25% or more 
beyond that which would otherwise exist in the absence of the 
regulations. These actions will not affect private real property. 

Consistency with the Coastal Management Program 

The commission reviewed the adopted rules and found that they 
are neither identified in Coastal Coordination Act implementa-
tion rules, 31 TAC §505.11(b)(2) or (4), nor will they affect any 
action/authorization identified in Coastal Coordination Act imple-
mentation rules, 31 TAC §505.11(a)(6). Therefore, the adopted 
rules are not subject to the Texas Coastal Management Program 
(CMP). 

The commission invited public comment regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received regarding the CMP. 

Public Comment 

The commission held a public hearing on July 25, 2019. The 
comment period closed on July 30, 2019. The commission re-
ceived comments from Barton Springs Edwards Aquifer Con-
servation District (BSEACD), City of Austin Intergovernmental 
Relations (City of Austin), City of Lago Vista, City of Marble 
Falls, Clean Water Action, Clean Water Action members (638 
members), Greater Edwards Aquifer Alliance (GEAA), Green 
Civil Design, Hill Country Alliance, Lower Colorado River Au-
thority (LCRA), LJA Engineering, League of Women Voters of 
Texas (LWVTX), Protect Our Water (POW), Representative Erin 
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Zwiener, Save Our Springs (SOS), Wimberley Valley Watershed 
Association (WVWA), and two individuals. One commenter was 
in support of the rulemaking and the rest of the commenters were 
in support of the rulemaking, but suggested changes. 

Response to Comments 

Comment 

One individual expressed support for the rulemaking. 

Response 

The commission acknowledges this comment. No change was 
made in response to this comment. 

Comment 

Clean Water Action, Clean Water Action members, GEAA, Hill 
Country Alliance, LWVTX, POW, SOS, and WVWA expressed 
support for proposed §222.83(e), which prohibits reducing the 
disposal site area by more than 50% of the area required based 
on the permitted flow and proposed §222.127(c), which prohibits 
the reduction of the required storage based on beneficial reuse. 
In order to protect against unauthorized discharge, the maximum 
reduction limit ensures that land will be available for disposal in 
case there is more reclaimed water available than can be reused 
and the prohibition of the reduction of the storage requirement is 
a critical safeguard in protecting against unauthorized discharge. 

Response 

The commission acknowledges these comments. No change 
was made in response to these comments. 

Comment 

In reference to proposed §222.127(c), which prohibits the reduc-
tion of the required storage based on beneficial reuse, the City of 
Lago Vista and Representative Erin Zwiener suggested allowing 
the reduction of storage based on beneficial reuse. 

LCRA suggested allowing off-site storage at the user's site to 
count toward the storage requirement because a distributed sys-
tem of storage with reclaimed water stored at the user's site could 
reduce storage requirements at the Texas Land Application Per-
mit (TLAP) facility and allow TLAP permittees to expand treat-
ment capacity without an expensive and possibly redundant or 
unnecessary expansion of the on-site storage at the TLAP facil-
ity. 

Response 

The prohibition of reducing the storage requirement is a neces-
sary precaution to prevent unauthorized discharges in the event 
there is more reclaimed water than can be applied or when a 
user no longer needs water from the permitted facility. 

The commission explored the option of allowing off-site storage 
at the site of the user. However, the commission determined this 
did not provide an adequate safeguard when a user no longer 
needs water from the permitted facility. Beneficial reuse under 
30 TAC Chapter 210 (use of Reclaimed Water) is on an on-de-
mand basis and, therefore, even with a contract, a user can 
refuse to accept reuse water on any given day, which renders 
on-site storage from contracted users as temporary and unreli-
able. Therefore, the prohibition of reducing the storage is nec-
essary to prevent unauthorized discharges in these cases. 

No change was made in response to these comments. 

Comment 

BSEACD, Clean Water Action, Clean Water Action members, 
GEAA, Hill Country Alliance, LWVTX, POW, SOS, and WVWA 
recommended adding buffer zone requirements to beneficial 
reuse sites that are used to demonstrate firm reclaimed water 
demand. 

BCEACD, Clean Water Action, and POW recommended requir-
ing a minimum buffer zone between reuse sites and riparian and 
aquifer recharge features in order to protect ambient water qual-
ity. 

GEAA and SOS stated that buffer zone protection is equally im-
portant to protect water quality whether the effluent application 
is through TLAP or beneficial reuse authorization. 

SOS suggested applying the same buffer zone requirements 
from §309.13 (Unsuitable site Characteristics) and §222.81 
(Buffer Zone Requirements) to sites that count toward a permit-
tee's beneficial reuse credit. 

The City of Marble Falls supported no buffer zone requirements. 
The City of Marble Falls expressed concern that the implemen-
tation of buffer zones could make pursuing a beneficial reuse 
credit infeasible for many communities. 

Response 

The commission respectfully disagrees with BSEACD, Clean 
Water Action, Clean Water Action members, GEAA, Hill Country 
Alliance, LWVTX, POW, SOS, and WVWA. The rulemaking al-
lows permittees to take credit for beneficial reuse under Chapter 
210, but does not amend Chapter 210. If buffer zone require-
ments were included in this rulemaking, it would not prevent 
the use of reclaimed water within the buffer zone, it would only 
prohibit water use data from being included in calculating the 
beneficial reuse credit. 

No change was made in response to these comments. 

Comment 

GEAA and SOS suggested requiring monitoring of surface wa-
ter downstream of beneficial reuse areas to assess potential ad-
verse effects from expanded reclaimed water irrigation under the 
proposed rulemaking. The data gathered could be used in future 
rulemaking to formulate regulations that protect against any ob-
served water quality degradation from reclaimed water use. 

SOS suggested flexible methods and timing that could allow vol-
unteer citizen-scientists to collect water samples or suggest a 
small application fee for the beneficial reuse credit that could 
fund a study performed by the TCEQ or an independent entity. 

Response 

This rulemaking does not address monitoring requirements for 
Chapter 210 users. Therefore, requiring downstream monitoring 
is beyond the scope of this rulemaking. 

Additionally, the commission foresees multiple complications 
such as determining where to sample or how many monitoring 
locations to include, particularly when the user list can change 
frequently. Further, surface water quality data would not clearly 
identify the source of degradation due to the nature of non-point 
sources. No change was made in response to these comments. 

Comment 

BSEACD, City of Austin, GEAA, LCRA, and SOS suggested a 
more flexible method of determining firm reclaimed water de-
mand to allow applicants for a new TLAP or an existing facility 
seeking to expand to serve new growth. SOS recommends a 
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phased approach that allows the permitted flow to increase in-
crementally as developments are built out. Alternatively, SOS 
recommends allowing a permittee to submit a water balance for 
larger tracts to be irrigated to establish firm reclaimed water de-
mand for future use of reclaimed water. 

BSEACD and City of Austin recommended allowing less than 
two years of consecutive data be allowed to demonstrate firm 
reclaimed water demand for new developments under the fol-
lowing conditions: the application or renewal is sought to sup-
port new development; during the initial construction, the new 
development will include reclaimed water infrastructure (purple 
pipe) that will be operational at the time of occupancy; and firm 
reclaimed water demand for the new development is calculated 
using maximum building occupancies and fixture efficiencies for 
indoor demands and local precipitation and evapotranspiration 
data for outdoor demands. 

Response 

The commission agrees that there may be circumstances un-
der which less than two years of data may be acceptable in 
demonstrating firm reclaimed water demand. The prohibition 
of prospective or speculative reclaimed water use to demon-
strate firm reclaimed water demand in the proposed rules, at 
§309.23(h), was changed. Revised §309.23(h) now allows less 
than two years of data to demonstrate firm reclaimed water de-
mand at the discretion of the executive director. For example, 
the commission believes a phased approach in increasing the 
permitted flow as the build-out of reuse infrastructure continues 
could be a situation where the executive director would allow less 
than two years of water use data. Additionally, under certain cir-
cumstances, a water balance could be used to demonstrate firm 
reclaimed water demand. 

Comment 

The City of Lago Vista and City of Marble Falls suggested allow-
ing a 1:1 credit for proved reuse. 

Response 

The commission respectfully disagrees. The commission deter-
mined that counting 80% of the lowest month(s) for calculating 
the firm reclaimed water demand is a necessary safety factor to 
account for seasonal variability for outdoor uses. However, the 
proposed rulemaking does allow for 1:1 credit for proved reuse 
for indoor uses. No changes were made in response to these 
comments. 

Comment 

LJA Engineering suggests considering applying for a beneficial 
reuse credit be counted as a minor amendment since it would 
be a reduction in flow to permitted land application areas. 

Response 

The commission respectfully disagrees. The commission deter-
mined that granting a beneficial reuse credit to reduce the land 
application area is a major amendment because allowing the re-
duction of the land application area makes the permit less strin-
gent. However, once a permit with a beneficial reuse credit has 
been issued, changing to a different phase would not require an 
amendment. Additionally, the commission determined that ap-
plying for a beneficial reuse credit would require a major amend-
ment to adequately allow for public notice and public comment. 
No changes were made in response to this comment. 

Comment 

An individual commented that there is little information promoting 
rainwater as a viable alternative to the use of potable water for 
the purpose of irrigation. The individual believes that harvesting 
rainwater is a smart option. 

Response 

The commission agrees that harvesting rainwater is a good al-
ternative to the use of potable water for the purpose of irrigation. 
However, the TCEQ does not regulate the use of rainwater under 
Chapter 222 and, therefore, is beyond the scope of this rulemak-
ing. No change was made in response to this comment. 

Comment 

Green Civil Design suggested that the monthly volume used 
should only be required for the use being applied for (indoor, 
outdoor, or both). If the irrigation is metered separately and only 
outdoor use is being applied for there should not be a require-
ment to submit indoor use volumes. 

Response 

The commission agrees with this comment. Monthly volumes 
are required only for the type of use being applied for. No change 
was made in response to this comment. 

Comment 

Green Civil Design stated that some portion of irrigation systems 
will need to be supplemented with raw or potable water to meet 
peak demands. This supplementation needs to be considered 
when total nitrogen application is being evaluated. The total ni-
trogen should be tested after the mixing point with any supple-
mented water. 

Response 

Total nitrogen will be required to be tested at the wastewater 
treatment plant prior to mixing with any supplemental water. To-
tal nitrogen should not be over-estimated for systems that need 
to supplement with raw or potable water as long as the volume 
of reclaimed water delivered to a user or provider, as required 
by §210.36 (Record Keeping and Reporting). No change was 
made in response to this comment. 

SUBCHAPTER A. GENERAL PROVISIONS 
30 TAC §§222.1, 222.3, 222.5 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission, while TWC, §5.102, provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by TWC, §5.103; TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state; TWC, §5.105, which authorizes the commission to 
adopt rules and policies necessary to carry out its responsibil-
ities and duties under the TWC; TWC, §5.120, which requires 
the commission to administer the law for the maximum conser-
vation and protection of the environment and natural resources 
of the state; TWC, §26.011, which provides the commission with 
the authority to establish the level of quality to be maintained 
in, and to control the quality of, the water in the state; TWC, 
§26.0135, which provides the commission with the authority to 
monitor and assess the water quality of each watershed and river 
basin in the state; TWC, §26.027, authorizing the commission 
to issue permits for the discharge of waste or pollutants into or 
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adjacent to water in the state; TWC, §26.034, which provides 
the commission with the authority, on a case-by-case basis, to 
review and approve plans and specifications for treatment facil-
ities, sewer systems, and disposal systems that transport, treat, 
or dispose of primarily domestic wastes; TWC, §26.041, which 
gives the commission the authority to set standards to prevent 
the disposal of waste that is injurious to the public health; and 
TWC, §26.121, which gives the commission the authority to set 
standards to prohibit unauthorized discharges into or adjacent to 
water in the state. 

The amendments are also adopted under TWC, §11.1271(e), 
which requires the commission, in conjunction with the Texas 
Water Development Board, to develop model water conserva-
tion programs for different types of water suppliers that suggest 
best management practices for achieving the highest practicable 
levels of water conservation and efficiency achievable for each 
specific type of water supplier. 

The amendments implement TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904961 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 9, 2020 
Proposal publication date: June 28, 2019 
For further information, please call: (512) 239-6812 

SUBCHAPTER B. ADMINISTRATIVE 
PROCEDURES 
30 TAC §222.31, §222.33 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission, while TWC, §5.102, provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by TWC, §5.103; TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state; TWC, §5.105, which authorizes the commission to 
adopt rules and policies necessary to carry out its responsibili-
ties and duties under the TWC; TWC, §5.120, which requires the 
commission to administer the law for the maximum conservation 
and protection of the environment and natural resources of the 
state; TWC, §26.011, which provides the commission with the 
authority to establish the level of quality to be maintained in, and 
to control the quality of, the water in the state; TWC, §26.0135, 
which provides the commission with the authority to monitor and 
assess the water quality of each watershed and river basin in 
the state; TWC, §26.027, which authorizes the commission to 
issue permits for the discharge of waste or pollutants into or ad-
jacent to water in the state; TWC, §26.034 which provides the 

commission with the authority, on a case-by-case basis, to re-
view and approve plans and specifications for treatment facili-
ties, sewer systems, and disposal systems that transport, treat, 
or dispose of primarily domestic wastes; TWC, §26.041, which 
gives the commission the authority to set standards to prevent 
the disposal of waste that is injurious to the public health; and 
TWC, §26.121, which gives the commission the authority to set 
standards to prohibit unauthorized discharges into or adjacent to 
water in the state. 

The amendments are also adopted under TWC, §11.1271(e), 
which requires the commission, in conjunction with the Texas 
Water Development Board, to develop model water conserva-
tion programs for different types of water suppliers that suggest 
best management practices for achieving the highest practicable 
levels of water conservation and efficiency achievable for each 
specific type of water supplier. 

The amendments implement TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904962 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 9, 2020 
Proposal publication date: June 28, 2019 
For further information, please call: (512) 239-6812 

SUBCHAPTER C. SITING REQUIREMENTS 
AND EFFLUENT LIMITATIONS 
30 TAC §§222.73, 222.75, 222.81, 222.83, 222.85, 222.87 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission, while TWC, §5.102, provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by TWC, §5.103; TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state; TWC, §5.105, which authorizes the commission to 
adopt rules and policies necessary to carry out its responsibil-
ities and duties under the TWC; TWC, §5.120, which requires 
the commission to administer the law for the maximum conser-
vation and protection of the environment and natural resources 
of the state; TWC, §26.011, which provides the commission with 
the authority to establish the level of quality to be maintained 
in, and to control the quality of, the water in the state; TWC, 
§26.0135, which provides the commission with the authority to 
monitor and assess the water quality of each watershed and river 
basin in the state; TWC, §26.027, authorizing the commission 
to issue permits for the discharge of waste or pollutants into or 
adjacent to water in the state; TWC, §26.034, which provides 
the commission with the authority, on a case-by-case basis, to 
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review and approve plans and specifications for treatment facil-
ities, sewer systems, and disposal systems that transport, treat, 
or dispose of primarily domestic wastes; TWC, §26.041, which 
gives the commission the authority to set standards to prevent 
the disposal of waste that is injurious to the public health; and 
TWC, §26.121, which gives the commission the authority to set 
standards to prohibit unauthorized discharges into or adjacent to 
water in the state. 

The amendments are also adopted under TWC, §11.1271(e), 
which requires the commission, in conjunction with the Texas 
Water Development Board, to develop model water conserva-
tion programs for different types of water suppliers that suggest 
best management practices for achieving the highest practicable 
levels of water conservation and efficiency achievable for each 
specific type of water supplier. 

The amendments implement TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904964 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 9, 2020 
Proposal publication date: June 28, 2019 
For further information, please call: (512) 239-6812 

SUBCHAPTER D. DESIGN CRITERIA 
30 TAC §§222.115, 222.119, 222.127 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission, while TWC, §5.102, provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by TWC, §5.103; TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state; TWC, §5.105, which authorizes the commission to 
adopt rules and policies necessary to carry out its responsibil-
ities and duties under the TWC; TWC, §5.120, which requires 
the commission to administer the law for the maximum conser-
vation and protection of the environment and natural resources 
of the state; TWC, §26.011, which provides the commission with 
the authority to establish the level of quality to be maintained 
in, and to control the quality of, the water in the state; TWC, 
§26.0135, which provides the commission with the authority to 
monitor and assess the water quality of each watershed and river 
basin in the state; TWC, §26.027, authorizing the commission 
to issue permits for the discharge of waste or pollutants into or 
adjacent to water in the state; TWC, §26.034, which provides 
the commission with the authority, on a case-by-case basis, to 
review and approve plans and specifications for treatment facil-
ities, sewer systems, and disposal systems that transport, treat, 

or dispose of primarily domestic wastes; TWC, §26.041, which 
gives the commission the authority to set standards to prevent 
the disposal of waste that is injurious to the public health; and 
TWC, §26.121, which gives the commission the authority to set 
standards to prohibit unauthorized discharges into or adjacent to 
water in the state. 

The amendments are also adopted under TWC, §11.1271(e), 
which requires the commission, in conjunction with the Texas 
Water Development Board, to develop model water conserva-
tion programs for different types of water suppliers that suggest 
best management practices for achieving the highest practicable 
levels of water conservation and efficiency achievable for each 
specific type of water supplier. 

The amendments implement TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904965 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 9, 2020 
Proposal publication date: June 28, 2019 
For further information, please call: (512) 239-6812 

SUBCHAPTER E. OPERATIONS AND 
MAINTENANCE 
30 TAC §§222.157, 222.159, 222.163 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission, while TWC, §5.102, provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by TWC, §5.103; TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state; TWC, §5.105, which authorizes the commission to 
adopt rules and policies necessary to carry out its responsibil-
ities and duties under the TWC; TWC, §5.120, which requires 
the commission to administer the law for the maximum conser-
vation and protection of the environment and natural resources 
of the state; TWC, §26.011, which provides the commission with 
the authority to establish the level of quality to be maintained 
in, and to control the quality of, the water in the state; TWC, 
§26.0135, which provides the commission with the authority to 
monitor and assess the water quality of each watershed and river 
basin in the state; TWC, §26.027, authorizing the commission 
to issue permits for the discharge of waste or pollutants into or 
adjacent to water in the state; TWC, §26.034, which provides 
the commission with the authority, on a case-by-case basis, to 
review and approve plans and specifications for treatment facil-
ities, sewer systems, and disposal systems that transport, treat, 
or dispose of primarily domestic wastes; TWC, §26.041, which 
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gives the commission the authority to set standards to prevent 
the disposal of waste that is injurious to the public health; and 
TWC, §26.121, which gives the commission the authority to set 
standards to prohibit unauthorized discharges into or adjacent to 
water in the state. 

The amendments are also adopted under TWC, §11.1271(e), 
which requires the commission, in conjunction with the Texas 
Water Development Board, to develop model water conserva-
tion programs for different types of water suppliers that suggest 
best management practices for achieving the highest practicable 
levels of water conservation and efficiency achievable for each 
specific type of water supplier. 

The amendments implement TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904967 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 9, 2020 
Proposal publication date: June 28, 2019 
For further information, please call: (512) 239-6812 

CHAPTER 309. DOMESTIC WASTEWATER 
EFFLUENT LIMITATION AND PLANT SITING 
The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts amendments to §§309.1 - 309.4, 
309.10 - 309.14, and 309.20; and new §§309.21 - 309.25. 

New §309.23 and §309.25 are adopted with changes to the 
proposed text as published in the June 28, 2019, issue of 
the Texas Register (44 TexReg 3239), and, therefore, will be 
republished. The amendments to §§309.1 - 309.4, 309.10 -
309.14, and 309.20; and new §§309.21, 309.22, and 309.24 
are adopted without changes to the proposed text as published 
and, therefore, will not be republished. 

Background and Summary of the Factual Basis for the Adopted 
Rules 

On March 14, 2016, the commission received a petition from the 
City of Austin (petitioner). The petitioner requested that the com-
mission initiate rulemaking to amend 30 TAC Chapters 222 and 
309 (Project Number 2016-033-PET-NR). The rulemaking would 
allow permittees and applicants to rely on the beneficial reuse of 
treated wastewater when calculating the amount of land required 
for land application of treated wastewater. This would allow per-
mittees and applicants to reduce the acreage dedicated for land 
application that is currently required by rule. The commission 
approved the petition to initiate rulemaking with stakeholder in-
volvement. The executive director held a stakeholder meeting 
on August 9, 2016, and the public was invited to comment on 
the petition. The public comment period was from August 28, 
2016 through October 28, 2016. 

Based on information presented at the stakeholder meeting, the 
executive director understands that the petition was made in re-
sponse to increasing demands on water supplies and decreas-
ing availability of contiguous or neighboring tracts of land that are 
large enough for domestic wastewater land application under the 
commission's current rules. This trend is currently appearing in 
parts of Central Texas where wastewater discharge to water in 
the state is restricted by the commission's rules and land appli-
cation of treated wastewater may be the only permissible option. 
The executive director recognizes that land availability may also 
be limited in other parts of the state, and that practicable land 
application options are especially important wherever discharge 
to water in the state is restricted or infeasible. 

The adopted revisions in this chapter and the corresponding 
adopted revisions in Chapter 222 will allow a reduction in the 
acreage required for land application of treated effluent by ap-
plying a "Beneficial reuse credit" to reduce the flow when cal-
culating the required land application area. An applicant could 
also request to use a beneficial reuse credit to increase the per-
mitted flow without reducing the land application acreage or to 
use a beneficial reuse credit to reduce the acreage and increase 
the permitted flow. The beneficial reuse credit will be based on 
the demonstrated firm reclaimed water demand. The effluent 
storage size required by Chapter 309 may not be reduced by 
the beneficial reuse credit. Adopted new §§309.21 - 309.25 will 
establish the criteria for demonstrating firm reclaimed water de-
mand, the procedure for calculating and applying the beneficial 
reuse credit, and the requirements for a permittee who has been 
granted a beneficial reuse credit. The adopted amendments also 
correct inaccurate or outdated references to TAC or provide ad-
ditional clarity. 

Section by Section Discussion 

The commission amends Chapter 309 to replace the term "dis-
posal" with "land application" or "application" throughout to re-
flect that wastewater is beneficially applied and not just disposed 
of via land. 

The commission amends Chapter 309 to replace the term 
"waste" with "wastewater" throughout to clarify that regulations 
in this chapter apply to wastewater. 

The commission amends Chapter 309 to change surface water 
and groundwater to "water in the state" to be consistent with the 
definition of "water in the state" in Texas Water Code (TWC), 
§26.001. 

The commission amends Chapter 309 to update references to 
ensure current and accurate cross-references, improve read-
ability, improve rule structure, and use consistent terminology. 
These changes are non-substantive and may not specifically be 
discussed in the Section by Section Discussion of this preamble. 

§309.3, Application of Effluent Sets 

The commission amends §309.3(f)(2) to separate existing para-
graph (2) into §309.3(f)(2)(A) and (B) to make it clear when Ef-
fluent Set 1 and Effluent Set 6 apply. 

The commission amends §309.3 to move §309.3(f)(7) to 
§309.3(f) to define primary treatment prior to use in subsection 
(f). 

§309.10, Purpose, Scope, and Applicability 

The commission amends §309.10 to replace the word "chapter" 
with the word "subchapter" throughout the section. The contents 
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of the section are intended to apply to Subchapter B but not to 
Subchapters A and C. 

§309.11, Definitions 

The commission amends §309.11 to replace the word "chapter" 
with the word "subchapter" in the introductory paragraph. The 
terms defined in the section were not used in Subchapters A and 
C and were intended to apply in Subchapter B only. This change 
constrains applicability of the defined to terms to Subchapter B, 
which also helps ensure clear understanding and applicability of 
terms defined and used in adopted Subchapter D. 

§309.12, Site Selection to Protect Water in the State 

The commission amends §309.12 to change the title from "Site 
Selection To Protect Groundwater or Surface Water" to "Site Se-
lection to Protect Water in the State" to be consistent with the 
definition of water in the state in TWC, §26.001. 

§309.13, Unsuitable Site Characteristics 

The commission amends §309.13(c)(1) - (3) and (5) to clarify that 
the requirements apply to both surface and subsurface irrigation 
sites and to ensure consistency with the rules in 30 TAC Chapter 
290 (Public Drinking Water). The rule applies to all wastewater 
irrigation systems, including the soil absorption systems identi-
fied in the existing rule. 

The commission amends §309.13(d) to change the required 
thickness for a synthetic liner for a wastewater facility surface 
impoundment located above a recharge zone of a major or 
minor aquifer from 30 mils to 40 mils to be consistent with 
the requirements in 30 TAC Chapter 217 (Design Criteria for 
Domestic Wastewater Systems). 

§309.20, Land Application of Sewage Effluent 

The commission amends §309.20 to change the title from "Land 
Disposal of Sewage Effluent" to "Land Application of Sewage 
Effluent." The term "land application" clarifies that the section is 
for beneficial application of wastewater rather than disposal via 
land. 

The commission amends §309.20 to move §309.20(b)(3)(B) be-
fore Figure: 30 TAC §309.20(b)(3)(A) to improve readability. The 
commission consolidates Tables 1 - 3 into the same figure, Fig-
ure: 30 TAC §309.20(b)(3)(B). 

The commission amends §309.20(b)(4) to correct a reference to 
parameters listed in paragraph (3)(C) to instead reference the 
parameters listed earlier in the paragraph. 

§309.21, Purpose, Scope, and Applicability 

The commission adopts new §309.21(a) to state the purpose and 
scope of the adopted Subchapter D (Beneficial Reuse Credit). 

The commission adopts new §309.21(b) to specify that the rules 
in adopted Subchapter D apply to an entity who applies for or 
holds a Texas Land Application Permit (TLAP) for land applica-
tion of treated domestic wastewater and is seeking to include a 
beneficial reuse credit in the permit. The adopted subchapter 
also applies to an entity who holds a permit that includes a ben-
eficial reuse credit. Adopted Subchapter D is intended to give 
flexibility where discharge to water in the state is restricted by 
commission rules or is otherwise infeasible. 

The commission adopts new §309.21(c)(1) to establish that the 
rules in adopted Subchapter D do not apply to a facility that is au-
thorized to discharge under a Texas Pollutant Discharge Elimi-
nation System (TPDES) permit issued under 30 TAC Chapter 

305 (Consolidated Permits). The executive director determined 
that since facilities authorized to discharge are not subject to 
the same land constraints as facilities that must dispose of their 
treated wastewater by land application, adopted Subchapter D 
should not apply to facilities authorized to discharge. 

The commission adopts new §309.21(c)(2) to establish that the 
rules in adopted Subchapter D do not apply to industrial facilities. 
The executive director determined that industries have flexibility 
through 30 TAC Chapter 210, Subchapter E (Special Require-
ments for Use of Industrial Reclaimed Water), that is not avail-
able to domestic wastewater treatment facilities which, by ne-
cessity, are bound to the populated areas they serve. 

The commission adopts new §309.21(d) to clearly state that 
adopted Subchapter D does not allow the discharge of waste-
water or reclaimed water to water in the state. The adopted 
language specifically states that a discharge from a pond or 
storage unit at the user's site directly resulting from rainfall 
events is considered an unauthorized discharge. This encour-
ages a user to properly manage the reuse water they receive 
from the permittee. Adopted Subchapter D does not affect 
whether a discharge of wastewater or reclaimed water to water 
in the state is subject to applicable enforcement action under 
other law and rules. 

§309.22, Definitions 

The commission adopts new §309.22(1) and (2) to define "Ben-
eficial reuse credit" and "Firm reclaimed water demand." The 
adopted definitions are necessary to establish the concept of 
the beneficial reuse credit adopted in Subchapter D. The benefi-
cial reuse credit reduces the amount of flow used for calculating 
the required land application area. The firm reclaimed water de-
mand is the amount of water used by the permittee or authorized 
users for beneficial reuse and is used to calculate the beneficial 
reuse credit. 

The commission adopts new §309.22(3) to define "Reclaimed 
water" to establish usage of the term as it relates to adopted 
Subchapter D and maintain consistency with Chapter 210 (Use 
of Reclaimed Water). 

The commission adopts new §309.22(4) to define "Total monthly 
volume" to clarify how to calculate the beneficial reuse credit in 
adopted §309.24. 

The commission adopts new §309.22(5) to define "Total nitro-
gen" and establish the composition of the pollutant to be tested 
in the treated effluent as required in adopted §309.25(c), dis-
cussed later in this preamble. 

The commission adopts new §309.22(6) to define "User" as the 
term is defined in Chapter 210 for consistency and to establish 
usage of the term as it relates to adopted Subchapter D. 

The commission adopts new §309.22(7) to define "Water use 
data" to clarify that data used in demonstrating firm reclaimed 
water demand may be reclaimed water use data or potable wa-
ter use data from a user who commits to substituting reclaimed 
water for existing potable water use. 

§309.23, Demonstrating Firm Reclaimed Water Demand 

The commission adopts new §309.23(a) to establish the require-
ment to submit five years of consecutive data for each user, if 
available, to demonstrate firm reclaimed water demand. If five 
years of data is not available, a minimum of two consecutive 
years of water use data is required. The executive director de-
termined that at least two years of water data is necessary to 
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support a user's demand as firm. Data submitted must be from 
the period immediately preceding the date the application is re-
ceived. 

The commission adopts new §309.23(b) to require the applicant 
to report the total monthly volume of water used. The applicant 
shall segregate indoor uses and outdoor uses in the monthly vol-
umes submitted. The executive director needs this information 
to determine the beneficial reuse credit. 

The commission adopts new §309.23(c) to clarify that water use 
data submitted for establishing firm reclaimed water demand 
may be from water use by the applicant or from other users. Con-
tractual agreements with users for reclaimed water must be for 
a minimum term of five years to reasonably ensure that the user 
intends to use reclaimed water for the five-year term of the per-
mit. 

The commission adopts new §309.23(d) to require water use 
data submitted for establishing firm reclaimed water demand to 
be for the same type of use proposed. For example, if a user 
commits to using reclaimed water instead of potable water for 
toilet flushing at a particular facility, then the water use data must 
be for toilet flushing at that facility. 

The commission adopts new §309.23(e) to specify the re-
quirements for water use data submitted for establishing firm 
reclaimed water demand for each user: the amount of water 
used, the type of use, and the number of acres irrigated, if 
for an outdoor use. The amount of water used and type of 
use is necessary for calculating the beneficial reuse credit, as 
discussed later in this preamble. The number of acres irrigated 
for outdoor uses is necessary for estimating the application rate 
of reclaimed water. 

The commission adopts new §309.23(f) to provide that the ex-
ecutive director may exclude a user's water data if the executive 
director determines that the user's water data is unreliable due to 
the user's noncompliance with state laws, rules, or permit condi-
tions within the five-year period immediately preceding the date 
the application is received. 

The commission adopts new §309.23(g) to provide that the exec-
utive director may deny a beneficial reuse credit if the applicant 
has had a violation that resulted in an enforcement action in the 
five-year period immediately preceding the date the application 
is received. All permit applications are subject to a compliance 
history review, as stated in 30 TAC Chapter 60 (Compliance His-
tory). The adopted rule ensures the executive director the dis-
cretion to consider an applicant's compliance history when re-
viewing a request for a beneficial reuse credit. 

The commission adopts new §309.23(h) to allow less than 
two years of water use data to demonstrate firm reclaimed 
water demand at the discretion of the executive director. Less 
than two years of water use data may be considered when 
demonstrating firm reclaimed water demand, if the executive 
director determines that the data is reliable. For example, 
an entity that is building reclaimed water infrastructure may 
receive a phased permit that increases the permitted flow as 
the reclaimed water infrastructure is built-out. Additionally, 
under certain circumstances the executive director may accept 
a water balance to demonstrate firm reclaimed water demand. 
At adoption, §309.23(h) was amended in response to public 
comment. Proposed §309.23(h) prohibited the use of prospec-
tive or speculative water use data when applying for a beneficial 
reuse credit. 

§309.24, Calculating and Using Beneficial Reuse Credit 

The commission adopts new §309.24(a) to clarify the method for 
calculating beneficial reuse credit for outdoor uses. The com-
mission adopts §309.24(a)(1) to clarify that, for users with less 
than five years of water use data, the beneficial reuse credit is 
calculated as 80% of the lowest single month of total outdoor 
water use. The commission adopts new §309.24(a)(2) to clar-
ify that, for users with five or more years of water use data, it 
is calculated as 80% of the average of the lowest three months 
of total outdoor water use. Water use for outdoor purposes can 
vary dramatically due to climate and weather, therefore using the 
lowest month or average of the lowest three months of total wa-
ter use mitigates some of the seasonal variation in outdoor use. 
Calculating 80% of the lowest month or lowest three months of 
total water use provides an additional margin of safety for un-
foreseen changes in water use rates. Allowing the average of 
the lowest three months for users with five or more years of data 
encourages historic or more established users and provides a 
more accurate representation of their water use. 

The commission adopts new §309.24(b) to clarify the method for 
calculating beneficial reuse credit for indoor uses. The commis-
sion adopts new §309.24(b)(1) to clarify that, for users with less 
than five years of water use data, beneficial reuse credit is cal-
culated as 100% of the lowest month of total water use. 

The commission adopts new §309.24(b)(2) to clarify that, for 
users with five or more years of data, the beneficial reuse credit is 
calculated as 100% of the average of the lowest three months of 
total water use data. Water use for indoor purposes is not subject 
to the same degree of seasonal variation as outdoor use. Using 
the lowest month or average of the lowest three months of total 
water accounts for temporal variations, if present. For example, 
water use data for toilet flushing from a school building may de-
crease significantly during the summer months. Because indoor 
use is less variable than outdoor use, 100% of the lowest month 
or average of the lowest three months of total water use may 
be used in calculating the beneficial reuse credit. Allowing the 
average of the lowest three months for users with five or more 
years of data encourages historic or more established users and 
provides a more accurate representation of their water use. 

The commission adopts new §309.24(c) to allow the beneficial 
reuse credit to be used when calculating the land application 
area required based on the hydraulic application rate. The ap-
plicant, if granted a beneficial reuse credit by the executive di-
rector, may reduce the permitted wastewater flow volume by the 
beneficial reuse credit when calculating the land application area 
required based on the hydraulic application rate for facilities that 
are regulated under Chapters 222 and 309. This allows an entity 
to reduce the required size of the land application site. An ap-
plicant could also foreseeably request to use a beneficial reuse 
credit to increase the permitted flow without changing the land 
application acreage or to change both the acreage and the per-
mitted flow. 

The commission adopts new §309.24(d) to prohibit reducing the 
land application site area by more than 50% of the area required 
based on the permitted flow. The applicant must have a land ap-
plication site area that can receive at least 50% of the permitted 
flow, even if 100% of the effluent is used as reclaimed water. If an 
applicant who was granted a beneficial reuse credit in a previous 
permit action requests an increase in permitted flow, they must 
still satisfy this requirement. This requirement provides a rea-
sonable margin of safety against unauthorized discharges (e.g., 
if a user is not able to accept reclaimed water). 
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The commission adopts new §309.24(e) to prohibit the reduction 
of the required storage. This applies to facilities that are regu-
lated under Chapters 222 and 309. Effluent storage is especially 
necessary if the land application site acreage has been reduced 
by the beneficial reuse credit and the amount of reclaimed water 
distributed to users declines. Not allowing reductions in effluent 
storage provides an extra safety measure against unauthorized 
discharges (e.g., if a user is not able to accept reclaimed water). 

The commission adopts new §309.24(f) to allow the use of water 
use data for a user with less than two years of data to recalculate 
the beneficial reuse credit during a permit renewal on a case-by-
basis. Because changes in users do not require an amendment 
to the permit, the commission finds it appropriate to allow for 
newer users with less than two years of water use data to be 
included in the recalculation of the beneficial reuse credit during 
a renewal or in keeping track of their beneficial reuse credit. 

§309.25, Requirements 

The commission adopts new §309.25 to clarify the application 
requirements for an applicant seeking a beneficial reuse credit. 

Adopted new §309.25(a)(1) requires the applicant to provide a 
list of users and irrigation areas considered in demonstrating firm 
reclaimed water demand. For users that propose to use the re-
claimed water for irrigation, the list must also include the acreage 
and crops irrigated at each irrigation site. The executive director 
needs this information for the public record and for review and 
enforcement of the beneficial reuse credit. 

Adopted new §309.25(a)(2) requires the applicant to submit a 
map of users using the applicant's reclaimed water. The execu-
tive director needs this information for the public record and for 
review and enforcement of the beneficial reuse credit. 

Adopted new §309.25(a)(3) requires the applicant to submit the 
water use data used to calculate firm reclaimed water demand. 
The executive director will review the water use data for accuracy 
and eligibility. 

Adopted new §309.25(a)(4) allows the executive director to re-
quire additional information as needed for reviewing the applica-
tion. This may include additional information on firm reclaimed 
water demand users to provide the executive director with the 
information necessary to appropriately review the application. 

Adopted new §309.25(a)(5) requires a permittee to apply for an 
amendment under Chapter 305 to obtain or change a beneficial 
reuse credit. For example, increasing the beneficial reuse credit 
to reduce the size of land application site would require a major 
amendment because it would make the permit less stringent by 
reducing the required land application area. Decreasing a ben-
eficial reuse credit without decreasing the permitted flow would 
require a major amendment if it increases the required size of the 
land application site, potentially affecting adjacent landowners. 
Decreasing the beneficial reuse credit and the permitted flow by 
the same amount would require a minor amendment because 
this change would not result in less-restrictive permit conditions 
and would not affect adjacent landowners. 

Adopted new §309.25(b)(1) requires an applicant to receive au-
thorization in accordance with Chapter 210 before applying for 
a beneficial reuse credit. This requirement ensures that the ap-
plicant is an authorized provider of reclaimed water. The com-
mission foresees that a new facility may be able to provide at 
least two years of data from proposed users and recognizes that 
a new facility would not be able to obtain authorization under 
Chapter 210 without an existing permit; therefore, the adopted 

rule provides that the executive director may temporarily waive 
the requirement to have a Chapter 210 authorization if a new fa-
cility applicant provides the information required to demonstrate 
firm reclaimed water demand. The adopted rule requires the ex-
ecutive director to phase the permit for a new facility so that the 
beneficial reuse credit will not become effective until the appli-
cant obtains the authorization required by Chapter 210. 

Adopted new §309.25(b)(2) requires the permittee and users, as 
applicable, to maintain authorization under Chapter 210 during 
the term of the permit to which the beneficial reuse credit is ap-
plied. This requirement prevents unauthorized use of reclaimed 
water. 

Adopted new §309.25(b)(3) limits the wastewater permit term to 
five years if a beneficial reuse credit has been granted. This 
requirement results in a more frequent review of the water use 
data from authorized users and provides a more frequent as-
sessment of the permit requirements, which helps to proactively 
ensure that a facility that relies on a beneficial reuse credit will 
be able to operate without causing or contributing to a discharge 
to water in the state. 

Adopted new §309.25(b)(4) requires a permit that includes a 
beneficial reuse credit to specify both the permitted flow limit (the 
total flow the facility is permitted to treat) and the flow that may 
be land applied, which is equal to the permitted flow minus the 
beneficial reuse credit. Both flow limits are necessary to ensure 
protection of the environment because they are derived in dif-
ferent ways and are used for different purposes. For example, 
the permitted flow is based on wastewater generation estimates 
and is used for treatment facility design, but the land application 
limit is based on a hydraulic or nutrient application rate suitable 
for plant uptake during irrigation and is used to determine the re-
quired size of the land application site. 

Adopted new §309.25(b)(5) requires a permittee that is granted a 
beneficial reuse credit to have a contractual agreement to pump 
and haul unused treated effluent and requires the applicant to 
dispose of excess wastewater under the contractual agreement 
if: a user no longer needs the reclaimed water, a new user has 
not been contracted to accept the unused reclaimed water, the 
storage capacity is not adequate to store the unused reclaimed 
water, and additional application to the permitted land application 
area would exceed the permitted application rate or is otherwise 
prohibited by the permit, such as when the ground is saturated or 
frozen. The permittee may use an alternate method of disposal 
previously approved by the executive director. This requirement 
provides a safety mechanism in case the amount of reclaimed 
water actually used is less than the firm reclaimed water demand 
demonstrated when calculating the beneficial reuse credit. A 
permittee who has been granted a beneficial reuse credit must 
remain compliant with the application rate authorized in the per-
mit and is not authorized to discharge wastewater into water in 
the state, even if a reclaimed water user no longer accepts re-
claimed water from the permittee. 

Adopted new §309.25(b)(6) requires a permittee who is granted 
a beneficial reuse credit to meet the effluent quality standards for 
Type II reclaimed water, as described in §210.33 (Quality Crite-
ria and Specific Uses for Reclaimed Water). This rule will require 
the effluent limits appropriate for Type II reclaimed water to be 
incorporated into the permit. Failure to meet the effluent limits 
is a permit violation that may be subject to enforcement action. 
These limits are necessary to protect human health and the en-
vironment. 
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Adopted new §309.25(c)(1) requires a permittee who has been 
granted a beneficial reuse credit to notify the executive director 
of any changes in users or irrigation areas within 30 days after 
the change. This requirement provides the commission with ac-
curate information on the users of reclaimed water. A change in 
users or in areas used for outdoor use is not an amendment to 
the permit. 

Adopted new §309.25(c)(2) requires a permittee that has been 
granted a beneficial reuse credit to maintain monthly data of 
the amount of reclaimed water used by each user, type of use 
for each site, acreage of each site for irrigation, crops irrigated 
at each irrigation sites, and total nitrogen concentration of the 
treated effluent. This data shall be sent to the executive director 
by September 30th of each year. The executive director will use 
the monthly reclaimed water use data, area of irrigation sites, 
crops irrigated and total nitrogen concentration of the treated ef-
fluent to determine whether the beneficial reuse credit is still ap-
propriate and to verify that reclaimed water is not being over-ap-
plied on irrigation sites. The permittee shall also submit to the 
executive director a recalculation of the beneficial reuse credit 
by September 30th of each year. Recalculating the beneficial 
reuse credit with the most recent year of data will help the exec-
utive director determine whether the beneficial reuse credit is still 
appropriate. However, the recalculation of the beneficial reuse 
credit does not change the beneficial reuse credit or the required 
land application area in the permit unless the permit is amended. 
As described in adopted new §309.24(f), the permittee may use 
water use data from users with less than two years of data for re-
calculating the beneficial reuse credit on a case-by-case basis, 
but not to change the beneficial reuse credit. 

Adopted new §309.25(c)(3) states that if the recalculated benefi-
cial reuse credit is reduced, the executive director may require a 
permit amendment. This allows the commission to amend per-
mits as necessary to ensure that permits are protective of the 
environment. 

Adopted new §309.25(c)(4) establishes the frequency of total 
nitrogen testing of the treated effluent. Total nitrogen shall be 
tested quarterly for the first year to provide a more comprehen-
sive representation of the effluent quality. After the first year, 
total nitrogen may be sampled annually, upon approval of the 
executive director. Data on the total nitrogen concentration of 
the effluent, in conjunction with the amount of reclaimed water 
applied and the acreage of irrigation sites, allows the executive 
director to calculate the amount of nitrogen applied at outdoor 
use sites and determine whether nitrogen was over-applied. 

Adopted new §309.25(c)(5) requires the permittee to submit 
their monthly effluent monitoring reports to the executive di-
rector. Currently, these reports are required to be maintained 
on site (for TLAPs) and be made available to commission staff 
upon request or during a permit action. The adopted rule will 
require permittees that have been granted a beneficial reuse 
credit to submit these monthly reports to the executive director, 
as is already required for TPDES permits. The adopted rule is 
necessary to verify that the permittee complies with adopted 
§309.25(b)(6) pertaining to effluent quality. 

Adopted new §309.25(c)(6) states that the executive director 
may require additional limitations or more frequent testing based 
on the results submitted annually and with the application on a 
case-by-case basis. At adoption, §309.25(c)(6) was added in 
response to public comment. 

Final Regulatory Impact Analysis Determination 

The commission reviewed the adopted rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to Texas Government Code, §2001.0225, because it does not 
meet the definition of a "Major environmental rule" as defined 
in that statute. Texas Government Code, §2001.0225, applies 
to major environmental rules the result of which are to exceed 
standards set by federal law, express requirements of state law, 
requirements of a delegation agreements between state and the 
federal governments to implement a state and federal program, 
or rules adopted solely under the general powers of the agency 
instead of under a specific state law. 

A "Major environmental rule" is a rule, the specific intent of which 
is to protect the environment or reduce risks to human health 
from environmental exposure and that may adversely affect in a 
material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. The adopted rulemak-
ing does not adversely affect, in a material way, the economy, a 
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector of 
the state. The specific intent of the rulemaking is to adopt rules 
that identify best management practices that achieve the high-
est practicable level of water conservation and efficiency, includ-
ing practices, techniques, and technologies that make water use 
more efficient, by allowing permittees and applicants to rely on 
the beneficial reuse of treated wastewater as an additional alter-
native means to dispose of a portion of its treated wastewater 
when calculating the amount of land required for land applica-
tion of wastewater. The adopted rulemaking affects the same 
class of regulated entities, except that the entities may be able 
to reduce the dedicated land application acreage that is currently 
required by rule, which incentivizes and encourages wastewater 
permittees and applicants to reuse treated wastewater. 

The adopted rulemaking modifies the state rules related to 
subsurface irrigation and land application of treated wastewater. 
This may have a positive impact on the environment, human 
health, or public health and safety; however, the adopted rule-
making will not adversely affect the economy, a sector of the 
economy, productivity, competition, or jobs within the state or a 
sector of the state. Therefore, the commission concludes that 
the adopted rulemaking does not meet the definition of a "Major 
environmental rule." 

Furthermore, even if the adopted rulemaking did meet the 
definition of a "Major environmental rule," it is not subject to 
Texas Government Code, §2001.0225, because it does not 
meet any of the four applicable requirements specified in Texas 
Government Code, §2001.0225(a). Texas Government Code, 
§2001.0225(a), applies only to a state agency's adoption of a 
"Major environmental rule" that: 1) exceeds a standard set by 
federal law, unless state law specifically requires the rule; 2) 
exceeds an express requirement of state law, unless federal 
law specifically requires the rule; 3) exceeds a requirement of 
a delegation agreement or contract between the state and an 
agency or representative of the federal government to imple-
ment a state and federal program; or 4) is adopted solely under 
the general powers of the agency instead of under a specific 
state law. 

In this case, the adopted rulemaking does not meet any of the 
four requirements in Texas Government Code, §2001.0225(a). 
First, this rulemaking does not exceed standards set by fed-
eral law. Second, the adopted rulemaking does not exceed 

45 TexReg 374 January 10, 2020 Texas Register 



an express requirement of state law, but rather meets the 
requirements under state law to adopt rules suggesting best 
management practices for achieving the highest practicable 
levels of water conservation and efficiency, and regulate more 
efficiently, the land application of treated wastewater by identify-
ing practices, techniques, and technologies that make water use 
more efficient. Third, the adopted rulemaking does not exceed a 
requirement of a delegation agreement or contract between the 
state and an agency or representative of the federal government 
to implement a state and federal program. Finally, the commis-
sion adopts the rulemaking under TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. Therefore, the commission does not adopt 
the rulemaking solely under the commission's general powers. 

The commission invited public comment regarding the Draft 
Regulatory Impact Analysis Determination during the public 
comment period. No comments were received on the Draft 
Regulatory Impact Analysis Determination. 

Takings Impact Assessment 

The commission evaluated the adopted rulemaking and per-
formed an analysis of whether it constitutes a taking under 
Texas Government Code, §2007.043. The following is a sum-
mary of that analysis. The specific purpose of the rulemaking 
is to adopt rules that identify best management practices that 
achieve the highest practicable level of water conservation and 
efficiency by modifying TAC to allow permittees and applicants 
to rely on the beneficial reuse of treated wastewater as an 
additional alternative means to dispose of a portion of its treated 
wastewater when calculating the amount of land required for 
land application of wastewater. The rulemaking will substantially 
advance this stated purpose by adopting language intended to 
regulate more efficiently the land application of treated waste-
water by incentivizing and encouraging wastewater permittees 
and applicants to reuse treated wastewater. 

Promulgation and enforcement of the adopted rules will not be a 
statutory or constitutional taking of private real property. Specif-
ically, the adopted rulemaking does not apply to or affect any 
landowner's rights in private real property because it does not 
burden (constitutionally), restrict, or limit any landowner's right to 
real property and reduce any property's value by 25% or more 
beyond that which would otherwise exist in the absence of the 
regulations. These actions will not affect private real property. 

Consistency with the Coastal Management Program 

The commission reviewed the adopted rulemaking and found the 
rulemaking is identified in the Coastal Coordination Act imple-
mentation rules, 31 TAC §505.11(b)(2) (Actions and Rules Sub-
ject to the Coastal Management Program), and will, therefore, 
require that goals and policies of the Texas Coastal Management 
Program (CMP) be considered during the rulemaking process. 

The commission reviewed this rulemaking for consistency with 
the CMP goals and policies in accordance with the regulations of 
the Coastal Coordination Advisory Committee and determined 
that the rulemaking will not affect any coastal natural resource 
areas because the rules only affect counties outside the CMP 
area and is, therefore, consistent with CMP goals and policies. 

The commission invited public comment regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received regarding the consistency with the CMP. 

Public Comment 

The commission held a public hearing on July 25, 2019. The 
comment period closed on July 30, 2019. The commission re-
ceived comments from Barton Springs Edwards Aquifer Con-
servation District (BSEACD), City of Austin Intergovernmental 
Relations (City of Austin), City of Lago Vista, City of Marble 
Falls, Clean Water Action, Clean Water Action members (638 
members), Greater Edwards Aquifer Alliance (GEAA), Green 
Civil Design, Hill Country Alliance, Lower Colorado River Au-
thority (LCRA), LJA Engineering, League of Women Voters of 
Texas (LWVTX), Protect Our Water (POW), Representative Erin 
Zwiener, Save Our Springs (SOS), Wimberley Valley Watershed 
Association (WVWA), and two individuals. One commenter was 
in support of the rulemaking and the rest of the commenters were 
in support of the rulemaking, but suggested changes. 

Response to Comments 

Comment 

One individual expressed support for the rulemaking. 

Response 

The commission acknowledges this comment. No change was 
made in response to this comment. 

Comment 

Clean Water Action, Clean Water Action members, GEAA, Hill 
Country Alliance, LWVTX, POW, SOS, and WVWA expressed 
support for new §309.24(d), which prohibits reducing the dis-
posal site area by more than 50% of the area required based 
on the permitted flow and new §309.24(e), which prohibits the 
reduction of the required storage based on beneficial reuse. In 
order to protect against unauthorized discharge, the maximum 
reduction limit ensures that land will be available for disposal in 
case there is more reclaimed water available than can be reused 
and the prohibition of the reduction of the storage requirement is 
a critical safeguard in protecting against unauthorized discharge. 

Response 

The commission acknowledges these comments. No change 
was made in response to these comments. 

Comment 

In reference to new §309.24(e), which prohibits the reduction of 
the required storage based on beneficial reuse, the City of Lago 
Vista and Representative Erin Zwiener suggested allowing the 
reduction of storage based on beneficial reuse. 

LCRA suggested allowing off-site storage at the user's site to 
count toward the storage requirement because a distributed sys-
tem of storage with reclaimed water stored at the user's site could 
reduce storage requirements at the TLAP facility and allow TLAP 
permittees to expand treatment capacity without an expensive 
and possibly redundant or unnecessary expansion of the on-site 
storage at the TLAP facility. 

Response 

The prohibition of reducing the storage requirement is a neces-
sary precaution to prevent unauthorized discharges in the event 
there is more reclaimed water than can be applied or when a 
user no longer needs water from the permitted facility. 

The commission explored the option of allowing off-site storage 
at the site of the user. However, the commission determined this 
did not provide an adequate safeguard when a user no longer 
needs water from the permitted facility. Beneficial reuse under 
Chapter 210 is on an on-demand basis and, therefore, even 
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with a contract, a user can refuse to accept reuse water on any 
given day, which renders on-site storage from contracted users 
as temporary and unreliable. Therefore, the prohibition of reduc-
ing the storage is necessary to prevent unauthorized discharges 
in these cases. 

No change was made in response to these comments. 

Comment 

Clean Water Action, Clean Water Action members, GEAA, Hill 
Country Alliance, LWVTX, POW, SOS, and WVWA expressed 
support for new §309.25(b)(5) that requires the permittee that 
is granted a beneficial reuse credit to have a contractual agree-
ment to pump and haul unused treated effluent and requires the 
permittee to dispose of excess wastewater under the contrac-
tual agreement. This will guarantee that a permittee has a plan 
in place to dispose of excess effluent and prevent an unautho-
rized discharge. 

Response 

The commission acknowledges these comments. No change 
was made in response to these comments. 

Comment 

Clean Water Action, Clean Water Action members, GEAA, Hill 
Country Alliance, LWVTX, POW, SOS, and WVWA expressed 
support for new §309.25(c)(5) that requires the permittee to sub-
mit their monthly effluent monitoring reports to the executive di-
rector. Currently, records regarding flow rates, irrigation vol-
umes, and effluent quality are maintained by operators on-site 
and, therefore, the public does not have opportunity to review 
data except during contested case hearings. The availability of 
wastewater irrigation records for review by TCEQ staff and the 
public will increase operational accountability. 

Response 

The commission acknowledges these comments. No change 
was made in response to these comments. 

Comment 

Clean Water Action, Clean Water Action members, GEAA, 
Hill Country Alliance, LWVTX, POW, SOS, and WVWA rec-
ommended strengthening §309.25(b)(6) that requires more 
stringent effluent limitations than Type II reclaimed water. The 
commenters expressed concern that the Type II effluent lim-
itations are not sufficient to adequately protect surface water 
quality and request additional effluent standards that would not 
adversely impact sensitive creeks and streams, especially by 
minimizing the discharge of nitrogen and phosphorus. 

SOS suggested higher treatment standards for reclaimed water 
being irrigated in the contributing zone of the Edwards Aquifer, 
particularly limits on nitrogen and phosphorus. Increases in 
these nutrients can cause algae blooms, lower dissolved oxygen 
levels, and harm to aquatic life in surface streams, springs, and 
groundwater. 

GEAA and SOS stated that the City of Austin has performed 
studies that show nutrient increases in streams downstream of 
TLAP irrigation sites and, therefore, recommend nutrient loading 
standards similar to those for TLAPs be implemented for all ir-
rigated beneficial reuse to prevent that degradation. Where a 
nutrient load calculation indicates the potential for application 
rates higher than what can be used by vegetation, effluent nu-
trient reduction should be required prior to beneficial reuse for 
landscape irrigation. SOS attached a copy of a study the City 

of Austin performed, "Reclaimed Water Irrigation Water Quality 
Impact Assessment" (April 2016). 

Response 

The rulemaking includes Type II requirements as a minimum for 
facilities that are granted a beneficial reuse credit. The TCEQ 
has determined that requiring Type I for all permittees that are 
granted a beneficial reuse credit is unnecessary since not all 
users will be Type I. However, if the permittee provides reclaimed 
water for Type I reuse, the permittee would still be responsible 
for further treatment to the Type I standards. 

The commission respectfully disagrees that limitations for nutri-
ents should be added to all permits with a beneficial reuse credit. 
However, §309.25(c)(6) has been added to the rulemaking to 
state that the commission may require additional limitations or 
more frequent testing based on the results submitted annually 
and with the application on a case-by-case basis. 

Comment 

BSEACD, Clean Water Action, Clean Water Action members, 
GEAA, Hill Country Alliance, LWVTX, POW, SOS, and WVWA 
recommended adding buffer zone requirements to beneficial 
reuse sites that are used to demonstrate firm reclaimed water 
demand. 

BCEACD, Clean Water Action, and POW recommended requir-
ing a minimum buffer zone between reuse sites and riparian and 
aquifer recharge features in order to protect ambient water qual-
ity. 

GEAA and SOS stated that buffer zone protection is equally im-
portant to protect water quality whether the effluent application 
is through TLAP or beneficial reuse authorization. 

SOS suggested applying the same buffer zone requirements 
from §309.13 (Unsuitable Site Characteristics) and §222.81 
(Buffer Zone Requirements) to sites that count toward a permit-
tee's beneficial reuse credit. 

The City of Marble Falls supported no buffer zone requirements. 
The City of Marble Falls expressed concern that the implemen-
tation of buffer zones could make pursuing a beneficial reuse 
credit infeasible for many communities. 

Response 

The commission respectfully disagrees with BSEACD, Clean 
Water Action, Clean Water Action members, GEAA, Hill Country 
Alliance, LWVTX, POW, SOS, and WVWA. The rulemaking al-
lows permittees to take credit for beneficial reuse under Chapter 
210, but does not amend Chapter 210. If buffer zone require-
ments were included in this rulemaking, it would not prevent 
the use of reclaimed water within the buffer zone, it would only 
prohibit water use data from being included in calculating the 
beneficial reuse credit. 

No change was made in response to these comments. 

Comment 

GEAA and SOS suggested requiring monitoring of surface wa-
ter downstream of beneficial reuse areas to assess potential ad-
verse effects from expanded reclaimed water irrigation under the 
proposed rulemaking. The data gathered could be used in future 
rulemaking to formulate regulations that protect against any ob-
served water quality degradation from reclaimed water use. 

SOS suggested flexible methods and timing that could allow vol-
unteer citizen-scientists to collect water samples or suggest a 
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small application fee for the beneficial reuse credit that could 
fund a study performed by the TCEQ or an independent entity. 

Response 

This rulemaking does not address monitoring requirements for 
Chapter 210 users. Therefore, requiring downstream monitoring 
is beyond the scope of this rulemaking. 

Additionally, the commission foresees multiple complications 
such as determining where to sample or how many monitoring 
locations to include, particularly when the user list can change 
frequently. Further, surface water quality data would not clearly 
identify the source of degradation due to the nature of non-point 
sources. No change was made in response to these comments. 

Comment 

BSEACD, City of Austin, GEAA, LCRA, and SOS suggested a 
more flexible method of determining firm reclaimed water de-
mand to allow applicants for a new TLAP or an existing facility 
seeking to expand to serve new growth. SOS recommends a 
phased approach that allows the permitted flow to increase in-
crementally as developments are built out. Alternatively, SOS 
recommends allowing a permittee to submit a water balance for 
larger tracts to be irrigated to establish firm reclaimed water de-
mand for future use of reclaimed water. 

BSEACD and City of Austin recommended allowing less than 
two years of consecutive data be allowed to demonstrate firm 
reclaimed water demand for new developments under the fol-
lowing conditions: the application or renewal is sought to sup-
port new development; during the initial construction, the new 
development will include reclaimed water infrastructure (purple 
pipe) that will be operational at the time of occupancy; and firm 
reclaimed water demand for the new development is calculated 
using maximum building occupancies and fixture efficiencies for 
indoor demands and local precipitation and evapotranspiration 
data for outdoor demands. 

Response 

The commission agrees that there may be circumstances un-
der which less than two years of data may be acceptable in 
demonstrating firm reclaimed water demand. The prohibition 
of prospective or speculative reclaimed water use to demon-
strate firm reclaimed water demand in proposed §309.23(h), was 
changed at adoption. Revised §309.23(h) allows less than two 
years of data to demonstrate firm reclaimed water demand at 
the discretion of the executive director. For example, the com-
mission believes a phased approach in increasing the permitted 
flow as the build-out of reuse infrastructure continues could be 
a situation where the executive director would allow less than 
two years of water use data. Additionally, under certain circum-
stances, a water balance could be used to demonstrate firm re-
claimed water demand. 

Comment 

SOS expressed support for new §309.21(d) which considers a 
discharge from a user's pond or storage unit that is directly result-
ing from a rainfall event an unauthorized discharge. SOS stated 
this rule is important to close a potential loophole that would oth-
erwise allow users to dispose of wastewater via "accidental" dis-
charge. 

Response 

The commission acknowledges this comment. No change was 
made in response to this comment. 

Comment 

The City of Lago Vista and City of Marble Falls suggested allow-
ing a 1:1 credit for proved reuse. 

Response 

The commission respectfully disagrees. The commission deter-
mined that counting 80% of the lowest month(s) for calculating 
the firm reclaimed water demand is a necessary safety factor to 
account for seasonal variability for outdoor uses. However, the 
adopted rulemaking does allow for 1:1 credit for proved reuse for 
indoor uses. No change was made in response to these com-
ments. 

Comment 

LJA Engineering suggests considering applying for a beneficial 
reuse credit be counted as a minor amendment since it would 
be a reduction in flow to permitted land application areas. 

Response 

The commission respectfully disagrees. The commission deter-
mined that granting a beneficial reuse credit to reduce the land 
application area is a major amendment because allowing the re-
duction of the land application area makes the permit less strin-
gent. However, once a permit with a beneficial reuse credit has 
been issued, changing to a different phase would not require an 
amendment. Additionally, the commission determined that ap-
plying for a beneficial reuse credit would require a major amend-
ment to adequately allow for public notice and public comment. 
No change was made in response to this comment. 

Comment 

An individual commented that there is little information promoting 
rainwater as a viable alternative to the use of potable water for 
the purpose of irrigation. The individual believes that harvesting 
rainwater is a smart option. 

Response 

The commission agrees that harvesting rainwater is a good al-
ternative to the use of potable water for the purpose of irrigation. 
However, the commission does not regulate the use of rainwa-
ter under Chapter 309 and, therefore, is beyond the scope of this 
rulemaking. No change was made in response to this comment. 

Comment 

Green Civil Design suggested that the monthly volume used 
should only be required for the use being applied for (indoor, 
outdoor, or both). If the irrigation is metered separately and only 
outdoor use is being applied for there should not be a require-
ment to submit indoor use volumes. 

Response 

The commission agrees with this comment. Monthly volumes 
are required only for the type of use being applied for. No change 
was made in response to this comment. 

Comment 

Green Civil Design stated that some portion of irrigation systems 
will need to be supplemented with raw or potable water to meet 
peak demands. This supplementation needs to be considered 
when total nitrogen application is being evaluated. The total ni-
trogen should be tested after the mixing point with any supple-
mented water. 

Response 
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Total nitrogen will be required to be tested at the wastewater 
treatment plant prior to mixing with any supplemental water. To-
tal nitrogen should not be over-estimated for systems that need 
to supplement with raw or potable water as long as the volume 
of reclaimed water delivered to a user or provider, as required 
by §210.36 (Record Keeping and Reporting). No change was 
made in response to this comment. 

SUBCHAPTER A. EFFLUENT LIMITATIONS 
30 TAC §§309.1 - 309.4 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission, while TWC, §5.102, provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by TWC, §5.103; TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state; TWC, §5.105, which authorizes the commission to 
adopt rules and policies necessary to carry out its responsibili-
ties and duties under the TWC; TWC, §5.120, which requires the 
commission to administer the law for the maximum conservation 
and protection of the environment and natural resources of the 
state; TWC, §26.011, which provides the commission with the 
authority to establish the level of quality to be maintained in, and 
to control the quality of, the water in the state; TWC, §26.0135, 
which provides the commission with the authority to monitor and 
assess the water quality of each watershed and river basin in 
the state; TWC, §26.027, which authorizes the commission to 
issue permits for the discharge of wastewater or pollutants into 
or adjacent to water in the state; TWC, §26.034, which provides 
the commission with the authority, on a case-by-case basis, to 
review and approve plans and specifications for treatment facil-
ities, sewer systems, and disposal systems that transport, treat, 
or dispose of primarily domestic wastes; TWC, §26.041, which 
gives the commission the authority to set standards to prevent 
the disposal of wastewater that is injurious to the public health; 
and TWC, §26.121, which gives the commission the authority to 
set standards to prohibit unauthorized discharges into or adja-
cent to water in the state. 

The amendments are also adopted under TWC, §11.1271(e), 
which requires the commission, in conjunction with the Texas 
Water Development Board, to develop model water conserva-
tion programs for different types of water suppliers that suggest 
best management practices for achieving the highest practicable 
levels of water conservation and efficiency achievable for each 
specific type of water supplier. 

The amendments implement TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904968 

Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 9, 2020 
Proposal publication date: June 28, 2019 
For further information, please call: (512) 239-6812 

SUBCHAPTER B. LOCATION STANDARDS 
30 TAC §§309.10 - 309.14 

Statutory Authority 

The amendments are adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission, while TWC, §5.102, provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by TWC, §5.103; TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state; TWC, §5.105, which authorizes the commission to 
adopt rules and policies necessary to carry out its responsibili-
ties and duties under the TWC; TWC, §5.120, which requires the 
commission to administer the law for the maximum conservation 
and protection of the environment and natural resources of the 
state; TWC, §26.011, which provides the commission with the 
authority to establish the level of quality to be maintained in, and 
to control the quality of, the water in the state; TWC, §26.0135, 
which provides the commission with the authority to monitor and 
assess the water quality of each watershed and river basin in 
the state; TWC, §26.027, which authorizes the commission to 
issue permits for the discharge of wastewater or pollutants into 
or adjacent to water in the state; TWC, §26.034, which provides 
the commission with the authority, on a case-by-case basis, to 
review and approve plans and specifications for treatment facil-
ities, sewer systems, and disposal systems that transport, treat, 
or dispose of primarily domestic wastes; TWC, §26.041, which 
gives the commission the authority to set standards to prevent 
the disposal of wastewater that is injurious to the public health; 
and TWC, §26.121, which gives the commission the authority to 
set standards to prohibit unauthorized discharges into or adja-
cent to water in the state. 

The amendments are also adopted under TWC, §11.1271(e), 
which requires the commission, in conjunction with the Texas 
Water Development Board, to develop model water conserva-
tion programs for different types of water suppliers that suggest 
best management practices for achieving the highest practicable 
levels of water conservation and efficiency achievable for each 
specific type of water supplier. 

The amendments implement TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904969 
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Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 9, 2020 
Proposal publication date: June 28, 2019 
For further information, please call: (512) 239-6812 

SUBCHAPTER C. LAND APPLICATION OF 
SEWAGE EFFLUENT 
30 TAC §309.20 

Statutory Authority 

The amendment is adopted under Texas Water Code (TWC), 
§5.013, which establishes the general jurisdiction of the com-
mission, while TWC, §5.102, provides the commission with the 
authority to carry out its duties and general powers under its juris-
dictional authority as provided by TWC, §5.103; TWC, §5.103, 
which requires the commission to adopt any rule necessary to 
carry out its powers and duties under the TWC and other laws 
of the state; TWC, §5.105, which authorizes the commission to 
adopt rules and policies necessary to carry out its responsibili-
ties and duties under the TWC; TWC, §5.120, which requires the 
commission to administer the law for the maximum conservation 
and protection of the environment and natural resources of the 
state; TWC, §26.011, which provides the commission with the 
authority to establish the level of quality to be maintained in, and 
to control the quality of, the water in the state; TWC, §26.0135, 
which provides the commission with the authority to monitor and 
assess the water quality of each watershed and river basin in 
the state; TWC, §26.027, which authorizes the commission to 
issue permits for the discharge of wastewater or pollutants into 
or adjacent to water in the state; TWC, §26.034, which provides 
the commission with the authority, on a case-by-case basis, to 
review and approve plans and specifications for treatment facil-
ities, sewer systems, and disposal systems that transport, treat, 
or dispose of primarily domestic wastes; TWC, §26.041, which 
gives the commission the authority to set standards to prevent 
the disposal of wastewater that is injurious to the public health; 
and TWC, §26.121, which gives the commission the authority to 
set standards to prohibit unauthorized discharges into or adja-
cent to water in the state. 

The amendment is also adopted under TWC, §11.1271(e), which 
requires the commission, in conjunction with the Texas Water 
Development Board, to develop model water conservation pro-
grams for different types of water suppliers that suggest best 
management practices for achieving the highest practicable lev-
els of water conservation and efficiency achievable for each spe-
cific type of water supplier. 

The amendment implements TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019 

TRD-201904970 

Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 9, 2020 
Proposal publication date: June 28, 2019 
For further information, please call: (512) 239-6812 

♦ ♦ ♦ 

SUBCHAPTER D. BENEFICIAL REUSE 
CREDIT 
30 TAC §§309.21 - 309.25 

Statutory Authority 

The new sections are adopted under the Texas Water Code 
(TWC), §5.013, which establishes the general jurisdiction of the 
commission, while TWC, §5.102, provides the commission with 
the authority to carry out its duties and general powers under 
its jurisdictional authority as provided by TWC, §5.103; TWC, 
§5.103, which requires the commission to adopt any rule nec-
essary to carry out its powers and duties under the TWC and 
other laws of the state; TWC, §5.105, which authorizes the com-
mission to adopt rules and policies necessary to carry out its 
responsibilities and duties under the TWC; TWC, §5.120, which 
requires the commission to administer the law for the maximum 
conservation and protection of the environment and natural re-
sources of the state; TWC, §26.011, which provides the com-
mission with the authority to establish the level of quality to be 
maintained in, and to control the quality of, the water in the state; 
TWC, §26.0135, which provides the commission with the au-
thority to monitor and assess the water quality of each water-
shed and river basin in the state; TWC, §26.027, which autho-
rizes the commission to issue permits for the discharge of waste-
water or pollutants into or adjacent to water in the state; TWC, 
§26.034, which provides the commission with the authority, on 
a case-by-case basis, to review and approve plans and spec-
ifications for treatment facilities, sewer systems, and disposal 
systems that transport, treat, or dispose of primarily domestic 
wastes; TWC, §26.041, which gives the commission the author-
ity to set standards to prevent the disposal of wastewater that 
is injurious to the public health; and TWC, §26.121, which gives 
the commission the authority to set standards to prohibit unau-
thorized discharges into or adjacent to water in the state. 

The new sections are also adopted under TWC, §11.1271(e), 
which requires the commission, in conjunction with the Texas 
Water Development Board, to develop model water conserva-
tion programs for different types of water suppliers that suggest 
best management practices for achieving the highest practicable 
levels of water conservation and efficiency achievable for each 
specific type of water supplier. 

The new sections implement TWC, §§5.013, 5.102, 5.103, 
5.105, 5.120, 11.1271(e), 26.011, 26.0135, 26.027, 26.034, 
26.041, and 26.121. 

§309.23. Demonstrating Firm Reclaimed Water Demand. 

(a) The applicant shall submit five years or more of consecu-
tive water use data for each user, if available. If five years of data is 
not available, the applicant shall submit a minimum of two consecutive 
years of water use data for each user to demonstrate firm reclaimed wa-
ter demand. Water use data must be from the period immediately pre-
ceding the date the application is received. 
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(b) The applicant shall submit the total monthly volume of wa-
ter used by users satisfying subsection (a) of this section for indoor use 
and outdoor use, respectively. 

(c) Water use data can be for reuse conducted by either the ap-
plicant or reclaimed water users that have a contract with the applicant 
to reuse the applicant's reclaimed water. The contract must be for a 
minimum term of five years. 

(d) Water use data must be for the same type of reclaimed wa-
ter use proposed (for example, a user's landscape irrigation data may 
not be used to support the user's dust control or toilet flushing use). 

(e) For each user, water use data must include: 

(1) the amount of water used on a monthly basis; 

(2) the type of use of the water at each site; and 

(3) the number of acres irrigated at each site, if applicable. 

(f) At the discretion of the executive director, a water user's 
data may not be counted toward the beneficial reuse credit if the exec-
utive director determines that the user's water data is unreliable due to 
the user's noncompliance with state laws, rules, or permit conditions 
within the five-year period immediately preceding the date the appli-
cation is received. 

(g) At the discretion of the executive director, an applicant 
may not be eligible for beneficial reuse credit if the applicant has been 
issued a violation that resulted in an enforcement case within the five-
year period immediately preceding the date the application is received. 

(h) At the discretion of the executive director, less than two 
years of water use data may be used to calculate the beneficial reuse 
credit. 

§309.24. Calculating and Using Beneficial Reuse Credit. 

(a) For outdoor uses. 

(1) For users with less than five years of water use data, the 
beneficial reuse credit is calculated as 80% of the lowest total monthly 
volume of water used. 

(2) For users with five or more years of water use data, the 
beneficial reuse credit is calculated as 80% of the average of the three 
lowest total monthly volumes of water use data submitted for the five 
years prior to the date the application is submitted. All users must have 
at least five consecutive years of data when taking the average of the 
lowest three months. 

(b) For indoor uses. 

(1) For users with less than five years of water use data, the 
beneficial reuse credit is calculated as 100% of the lowest total monthly 
volume of water used. 

(2) For users with five or more years of water use data, the 
beneficial reuse credit is calculated as 100% of the average of the lowest 
three total monthly volumes of water use data submitted for the five 
years prior to the date the application is submitted. All users must have 
at least five consecutive years of data when taking the average of the 
lowest three months. 

(c) When calculating the hydraulic application rate as de-
scribed in §309.20(b)(3)(A) of this title (relating to Land Application 
of Sewage Effluent) or §222.83 of this title (relating to Hydraulic 
Application Rate) for subsurface area drip dispersal systems, the 
permitted flow may be reduced by the beneficial reuse credit. 

(d) The size of the land application site area may not be re-
duced by more than 50% of the size required when calculating the hy-

draulic application rate using the permitted flow without the beneficial 
reuse credit. 

(e) When calculating the required effluent storage as described 
in §309.20(b)(3)(B) of this title or §222.127 of this title (relating to 
Storage), the permitted flow may not be reduced by the beneficial reuse 
credit. 

(f) For the purpose of recalculating the beneficial reuse credit 
and for renewing a permit, the executive director may accept water use 
data from users with less than two years of data on a case-by-case basis. 

§309.25. Requirements. 
(a) Application Requirements. 

(1) The applicant must provide the executive director with 
a list of users and the type of use(s) for each user. For users that pro-
pose to use the reclaimed water for irrigation, the list must include the 
acreage and crop(s) irrigated for each irrigation area. 

(2) The applicant must provide the executive director with 
a map showing the location of the water use sites at a scale specified 
by the executive director. 

(3) The applicant must submit all water use data used to 
calculate firm reclaimed water demand. 

(4) The executive director may request additional informa-
tion as may be necessary for an adequate technical review of the appli-
cation. 

(5) For permits issued prior to the effective date of this sub-
chapter, the permittee must apply for a permit amendment under Chap-
ter 305 of this title (relating to Consolidated Permits) for approval of a 
new or approval of a change to an existing beneficial reuse credit. 

(b) General Requirements. 

(1) An applicant must receive authorization required by 
Chapter 210 of this title (relating to Use of Reclaimed Water) before 
applying for a beneficial reuse credit. The executive director may 
waive this requirement for a new facility if the executive director finds 
that the application contains all information required by §309.23 of 
this title (relating to Demonstrating Firm Reclaimed Water Demand). 
If a beneficial reuse credit is granted for a new facility, the permit must 
include: 

(A) the requirements and conditions that apply to the 
regulated activity without considering the beneficial reuse credit, ap-
plicable from the date of permit issuance until the permittee receives 
authorization for reclaimed water use under Chapter 210 of this title; 
and 

(B) the requirements and conditions that apply after the 
permittee receives authorization for reclaimed water use under Chapter 
210 of this title. 

(2) A permittee and, to extent applicable, a user must main-
tain authorization under Chapter 210 of this title during the term of the 
Texas Land Application Permit. 

(3) The term of a permit that includes a beneficial reuse 
credit may not exceed five years. 

(4) A permit that includes a beneficial reuse credit must 
include limits for both the permitted flow and the land application flow. 
The land application flow limit must be equal to the permitted flow limit 
minus the beneficial reuse credit. 

(5) A permittee that is granted a beneficial reuse credit shall 
have a contractual agreement to dispose of unused treated effluent on an 
emergency basis, using the pump-and-haul method or another method 
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approved by the executive director. The permittee shall use the con-
tracted disposal method if all of the following conditions are met: 

(A) a user of reclaimed water no longer needs the re-
claimed water; 

(B) a new user has not been contracted to accept the 
reclaimed water; 

(C) the permitted facility does not have adequate capac-
ity to store the unused reclaimed water; and 

(D) additional application to the permitted land appli-
cation area would exceed the permitted application rate or is otherwise 
prohibited by the permit. 

(6) A permittee that is granted a beneficial reuse credit must 
meet a minimum of Type II effluent quality as described in §210.33 of 
this title (relating to Quality Standards for Using Reclaimed Water). 

(c) Reporting Requirements. 

(1) If the users or the irrigation areas change, the permittee 
must provide the executive director with an updated list of users and 
irrigations areas within 30 days after the change. A change in user or 
area is not an amendment to the permit. 

(2) A permittee that is granted a beneficial reuse credit shall 
submit the following to the executive director by September 30th of 
each year for the reporting period of September 1st to August 31st: 

(A) monthly data on the amount of reclaimed water 
used by each user; 

(B) the type of water use(s) for each user; 

(C) the acreage of each irrigation site, if applicable; 

(D) the crop(s) irrigated at each irrigation site, if appli-
cable; 

(E) a recalculation of the beneficial reuse credit; and 

(F) the total nitrogen concentration of the effluent. 

(3) If the recalculated beneficial reuse credit submitted in 
the annual report is reduced, the executive director may require a permit 
amendment. 

(4) The total nitrogen concentration of the effluent shall be 
tested quarterly by grab sample for the first year of the permit term, 
after which the frequency for testing may be reduced to annually upon 
approval by the executive director. 

(5) The permittee shall submit monthly effluent reports to 
the executive director in accordance with the effluent limitations and 
monitoring requirements of the permit. 

(6) The executive director may require additional limita-
tions or more frequent testing on a case-by-case basis. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 20, 

2019. 
TRD-201904971 

Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 9, 2020 
Proposal publication date: June 28, 2019 
For further information, please call: (512) 239-6812 

♦ ♦ ♦ 
TITLE 34. PUBLIC FINANCE 

PART 1. COMPTROLLER OF PUBLIC 
ACCOUNTS 

CHAPTER 3. TAX ADMINISTRATION 
SUBCHAPTER F. MOTOR VEHICLE SALES 
TAX 
34 TAC §3.82 

The Comptroller of Public Accounts adopts amendments to 
§3.82, concerning exemption for churches or religious soci-
eties, without changes to the proposed text as published in the 
November 15, 2019, issue of the Texas Register (44 TexReg 
6996). The rules will not be republished. 

The amendments implement the changes made by House Bill 
2338, 86th Legislature, 2019, to Tax Code, §152.001(12) (Defi-
nitions). 

The comptroller amends subsection (a) to address the exemp-
tion provided by Tax Code, §152.088 (Motor Vehicle Used for 
Religious Purposes). The comptroller amends the existing lan-
guage to state the general rule that the taxes imposed by Tax 
Code, Chapter 152 do not apply to the sale or use of, or the 
receipts from the rental of, a motor vehicle used for religious 
purposes. The comptroller inserts the heading "Exemption from 
Motor Vehicle Sales Tax," and adds new paragraphs (1) - (4) 
addressing sales tax, use tax, and gross rental receipts tax, re-
spectively. 

The comptroller redesignates the remainder of current subsec-
tion (a) as new subsection (b), defining the term "motor vehicle 
used for religious purposes." The comptroller modifies the exist-
ing language to add two paragraphs. In paragraph (1), the comp-
troller revises the requirement that a vehicle be used primarily by 
a church or religious society. The amendment in paragraph (2) 
implements Tax Code, §152.001(12)(A) and (B), as revised by 
House Bill 2338. 

The comptroller reletters subsequent subsections accordingly. 

The comptroller amends relettered subsection (d) to use the term 
"motor vehicle" in place of "vehicle" for consistency with other 
sections of this title. 

The comptroller did not receive any comments regarding adop-
tion of the amendment. 

This amendment is adopted under Tax Code, §111.002 (Comp-
troller's Rules; Compliance; Forfeiture), which provides the 
comptroller with the authority to prescribe, adopt, and enforce 
rules relating to the administration and enforcement of the 
provisions of Tax Code, Title 2. 

This amendment implements Tax Code, §152.001 (Definitions) 
and §152.088 (Motor Vehicles Used for Religious Purposes). 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2019. 
TRD-201904926 
William Hamner 
Special Counsel for Tax Administration 
Comptroller of Public Accounts 
Effective date: January 7, 2020 
Proposal publication date: November 15, 2019 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 

SUBCHAPTER O. STATE AND LOCAL SALES 
AND USE TAXES 
34 TAC §3.280 

The Comptroller of Public Accounts adopts an amendment to 
§3.280, concerning aircraft, without changes to the proposed 
text as published in the November 15, 2019, issue of the Texas 
Register (44 TexReg 6997). The rule will not be republished. 

The comptroller amends the section to reflect the changes in 
Tax Code, §151.328 (Aircraft) made by Senate Bill 1214, 86th 
Legislature, 2019, effective September 1, 2019. 

Subsection (e)(5)(C) is amended to remove the 30 mile limitation 
for travel to and from a location to perform specified agricultural 
services from the determination of whether an aircraft is exclu-
sively used for agricultural purposes. 

The comptroller did not receive any comments regarding adop-
tion of the amendment. 

The amendments are adopted under Tax Code, §111.002 
(Comptroller's Rules, Compliance, Forfeiture), which provides 
the comptroller with the authority to prescribe, adopt, and 
enforce rules relating to the administration and enforcement of 
the provisions of Tax Code, Title 2. 

The amendment implements Tax Code, §151.328, (Aircraft). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2019. 
TRD-201904927 
William Hamner 
Special Counsel for Tax Administration 
Comptroller of Public Accounts 
Effective date: January 7, 2020 
Proposal publication date: November 15, 2019 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 
34 TAC §3.320 

The Comptroller of Public Accounts adopts amendments to 
§3.320, concerning the Texas emissions reduction plan sur-

charge; off-road, heavy-duty diesel equipment, without changes 
to the proposed text as published in the November 15, 2019, 
issue of the Texas Register (44 TexReg 7003). The rules will 
not be republished. 

The comptroller amends the section to reflect the changes in Tax 
Code, §151.0515 (Texas Emissions Reduction Plan Surcharge) 
made by House Bill 3745, 86th Legislature, 2019. 

The comptroller amends subsection (c) to update the title of 
§3.286. 

New subsection (f) is added to include an expiration date to the 
surcharge. The surcharge expires on the last day of the fiscal 
biennium during which the Texas Commission on Environmen-
tal Quality publishes in the Texas Register the notice required 
by Health and Safety Code, §382.037 (Notice in Texas Register 
Regarding National Ambient Air Quality Standards for Ozone). 

The comptroller did not receive any comments regarding adop-
tion of the amendment. 

This amendment is adopted under Tax Code, §111.002 (Comp-
troller's Rules, Compliance, Forfeiture), which provides the 
comptroller with the authority to prescribe, adopt, and enforce 
rules relating to the administration and enforcement of the 
provisions of Tax Code, Title 2. 

The amendment implements Tax Code, §151.0515 (Texas Emis-
sions Reduction Plan Surcharge). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2019. 
TRD-201904928 
William Hamner 
Special Counsel for Tax Administration 
Comptroller of Public Accounts 
Effective date: January 7, 2020 
Proposal publication date: November 15, 2019 
For further information, please call: (512) 475-2220 

SUBCHAPTER JJ. CIGARETTE, 
E-CIGARETTE, AND TOBACCO PRODUCTS 
REGULATION 
34 TAC §3.1202 

The Comptroller of Public Accounts adopts amendments to 
§3.1202, concerning warning notice signs, without changes to 
the proposed text as published in the November 15, 2019, issue 
of the Texas Register (44 TexReg 7005). The rules will not be 
republished. 

The amendments implement Senate Bill 21, 86th Legislature, 
2019, effective September 1, 2019. The bill amends Health and 
Safety Code, §161.084 (Warning Notice) to update and add lan-
guage to be included in the warning notice sign. 

The comptroller amends subsection (d)(1)(A) to reflect statutory 
language to be included in the warning notice sign. 
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♦ ♦ ♦ 

The comptroller adds new subparagraph (B) to include the 
temporary statutory language concerning persons born prior to 
September 1, 2001, to be included in the warning notice sign. 
The subsequent subparagraph is re-lettered. 

The comptroller did not receive any comments regarding adop-
tion of the amendment. 

The comptroller adopts the amendments under Tax Code, 
§111.002 (Comptroller's Rules; Compliance; Forfeiture) and 
§111.0022 (Application to Other Laws Administered by Comp-
troller), which provide the comptroller with the authority to 
prescribe, adopt, and enforce rules relating to the administration 
and enforcement of the provisions of the Tax Code, Title 2, and 
taxes, fees, or other charges that the comptroller administers 
under other law. 

The amendments implement Health and Safety Code, §161.084 
(Warning Notice). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2019. 
TRD-201904925 
William Hamner 
Special Counsel for Tax Administration 
Comptroller of Public Accounts 
Effective date: January 7, 2020 
Proposal publication date: November 15, 2019 
For further information, please call: (512) 475-2220 

♦ ♦ ♦ 
34 TAC §3.1205 

The Comptroller of Public Accounts adopts amendments to 
§3.1205, concerning delivery sales of cigarettes (Health and 
Safety Code, Chapter 161, Subchapter R), without changes to 
the proposed text as published in the November 15, 2019, issue 
of the Texas Register (44 TexReg 7006). The rules will not be 
republished. The amendments implement Senate Bill 21, 86th 
Legislature, 2019, which is effective September 1, 2019. The 
bill amends provisions of the Health and Safety Code to raise 
the minimum legal age for the sale, distribution, possession, 
purchase, consumption, or receipt of cigarettes, e-cigarettes, or 
tobacco products from 18 to 21 years of age; and Health and 
Safety Code, §161.081 (Definitions) to define a "minor" as a 
person under 21 years of age. 

Throughout the section, the comptroller replaces the phrases 
"person younger than 18 years of age" or "individual younger 
than 18 years of age" with the defined term "minor." 

The comptroller amends subsection (a)(4) by deleting the def-
inition of the term "shipping container" pursuant to the SB 21 
amendment that repealed Health and Safety Code, §161.455 
(Shipping Requirements). The comptroller adds the definition of 
the term "minor" to mean a person under 21 years of age. The 
new paragraph also includes the exceptions to the age restric-
tions reflected in SB 21 but not included in the statutory definition 
of the term. 

The comptroller deletes paragraph (5) by deleting the definition 
of the term "shipping document" pursuant to the SB 21 amend-
ment that repealed Health and Safety Code, §161.455 (Shipping 
Requirements). The subsequent paragraph is re-lettered. 

The comptroller amends subsection (b)(1)(A) to provide an 
exception to the requirement that out-of-state sellers obtain 
cigarette distributor's permits from the comptroller's office if 
they intend to make delivery sales to Texas customers. The 
out-of-state seller does not need a distributor's permit if the 
seller is purchasing Texas-stamped cigarettes. 

The comptroller amends subsection (b)(1)(B) to update the title 
of the referenced §3.286. 

The comptroller amends the headings to subsections (c)(3)(A) 
and (B) to remove the duplicated heading and to be more de-
scriptive of the paragraphs' contents. 

The comptroller deletes subsection (d) as SB 21 removed the 
shipping requirement language from the statute. 

The comptroller did not receive any comments regarding adop-
tion of the amendment. 

The comptroller adopts the amendments under Tax Code, 
§111.002 (Comptroller's Rules; Compliance; Forfeiture) and 
§111.0022 (Application to Other Laws Administered by Comp-
troller), which provide the comptroller with the authority to 
prescribe, adopt, and enforce rules relating to the administration 
and enforcement of the provisions of the Tax Code, Title 2, and 
taxes, fees, or other charges that the comptroller administers 
under other law. 

The amendments implement Health and Safety Code, 
§§161.081 (Definitions), 161.082 (Sale of Cigarettes, E-Cig-
arettes, or Tobacco Products to Persons Younger Than 21 
Years of Age Prohibited; Proof of Age Required), 161.083 (Sale 
of Cigarettes, E-Cigarettes, or Tobacco Products to Persons 
Younger Than 30 years of Age), 161.084 (Warning Notice), 
161.085 (Notification of Employees and Agents), 161.251 (Def-
initions), and 161.252 (Possession, Purchase, Consumption, 
or Receipt of Cigarettes, E-Cigarettes, or Tobacco Products by 
Minors Prohibited); and Health and Safety Code, Subchapter R 
(Delivery Sales of Cigarettes and E-Cigarettes). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 18, 

2019. 
TRD-201904924 
William Hamner 
Special Counsel for Tax Administration 
Comptroller of Public Accounts 
Effective date: January 7, 2020 
Proposal publication date: November 15, 2019 
For further information, please call: (512) 475-2220 
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♦ ♦ ♦ 

Proposed Rule Reviews 
Texas Education Agency 

Title 19, Part 2 

The Texas Education Agency (TEA) proposes the review of 19 TAC 
Chapter 103, Health and Safety, pursuant to Texas Government Code, 
§2001.039. The rules being reviewed by TEA in 19 TAC Chapter 103 
are organized under Subchapter AA, Commissioner's Rules Concern-
ing Physical Fitness; Subchapter BB, Commissioner's Rules Concern-
ing General Provisions for Health and Safety; Subchapter CC, Com-
missioner's Rules Concerning School Safety and Discipline; and Sub-
chapter DD, Commissioner's Rules Concerning Video Surveillance of 
Certain Special Education Settings. 

As required by the Texas Government Code, §2001.039, the TEA will 
accept comments as to whether the reasons for adopting 19 TAC Chap-
ter 103, Subchapters AA-DD, continue to exist. 

The public comment period on the review of 19 TAC Chap-
ter 103, Subchapters AA-DD, begins January 10, 2020, and 
ends February 10, 2020. A form for submitting public com-
ments on the proposed rule review is available on the TEA 
website at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/2017-2021_Commissioner_Rules_Cur-
rently_Under_Review/. Comments on the proposed review may also 
be submitted to Cristina De La Fuente-Valadez, Rulemaking, Texas 
Education Agency, 1701 North Congress Avenue, Austin, Texas 
78701. 
TRD-201904953 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Filed: December 20, 2019 

♦ ♦ ♦ 
Adopted Rule Reviews 
Texas Commission on Environmental Quality 

Title 30, Part 1 

The Texas Commission on Environmental Quality (commission) 
has completed its Rule Review of 30 TAC Chapter 214, Secondary 
Containment Requirements for Underground Storage Tank Systems 
Located Over Certain Aquifers, as required by Texas Government 
Code, §2001.039. Texas Government Code, §2001.039, requires 
a state agency to review and consider for readoption, readoption 
with amendments, or repeal each of its rules every four years. The 

commission published its Notice of Intent to Review these rules in the 
July 19, 2019, issue of the Texas Register (44 TexReg 3653). 

The review assessed whether the initial reasons for adopting the rules 
continue to exist, and the commission has determined that those rea-
sons exist. The rules in Chapter 214 are required because the rules 
implement Texas Water Code (TWC), §26.3476, by establishing re-
quirements for underground storage tank systems over certain aquifers 
to incorporate a method of secondary containment. These rules are ad-
ditional requirements beyond those in 30 TAC Chapter 213 and Chapter 
334. TWC, §26.345, authorizes the commission to develop a regula-
tory program regarding underground and aboveground storage tanks, 
and to adopt rules necessary to carry out that purpose. These rules are 
necessary to protect and maintain the quality of groundwater resources 
in the state from environmental contamination that could result from 
releases of harmful substances stored in such tanks. 

Public Comment 

The public comment period closed on August 19, 2019. The commis-
sion did not receive comments on the rules review of this chapter. 

As a result of the review the commission finds that the reasons for 
adopting the rules in 30 TAC Chapter 214 continue to exist and readopts 
these sections in accordance with the requirements of Texas Govern-
ment Code, §2001.039. 
TRD-201904950 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: December 20, 2019 

The Texas Commission on Environmental Quality (commission) has 
completed its Rule Review of 30 TAC Chapter 295, Water Rights, Pro-
cedural, as required by Texas Government Code, §2001.039. Texas 
Government Code, §2001.039, requires a state agency to review and 
consider for readoption, readoption with amendments, or repeal each 
of its rules every four years. The commission published its Notice of 
Intent to Review these rules in the July 19, 2019, issue of the Texas 
Register (44 TexReg 3653). 

The review assessed whether the initial reasons for adopting the rules 
continue to exist, and the commission has determined that those reasons 
exist. The rules in Chapter 295 are required because the rules contain 
the procedural requirements to implement Texas Water Code (TWC), 
Chapter 11, Water Rights, and TWC, Chapter 18, Marine Seawater De-
salination Projects. The rules include filing and fee requirements; de-
scriptions of the public notices required for each application; informa-
tion related to public hearings; special actions that may be taken by the 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

commission related to specific types of water rights; and requirements 
relating to the diversion, treatment, and use of marine seawater desali-
nation projects. The rules are necessary for the regulation of state water 
by the commission. 

Public Comment 

The public comment period closed on August 19, 2019. The commis-
sion did not receive comments on the rules review of this chapter. 

As a result of the review the commission finds that the reasons for 
adopting the rules in 30 TAC Chapter 295 continue to exist and readopts 
these sections in accordance with the requirements of Texas Govern-
ment Code, §2001.039. 
TRD-201904959 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: December 20, 2019 

The Texas Commission on Environmental Quality (commission) has 
completed its Rule Review of 30 TAC Chapter 299, Dams and Reser-
voirs, as required by Texas Government Code, §2001.039. Texas Gov-
ernment Code, §2001.039, requires a state agency to review and con-
sider for readoption, readoption with amendments, or repeal each of its 
rules every four years. The commission published its Notice of Intent 
to Review these rules in the July 19, 2019, issue of the Texas Register 
(44 TexReg 3654). 

The review assessed whether the initial reasons for adopting the rules 
continue to exist, and the commission has determined that those reasons 
exist. The rules in Chapter 299 are required because the chapter relates 
to dam: design; construction plans and specifications; construction; 
operation and maintenance; inspections; removal; emergency manage-
ment and emergency action plans; gate operating plans; and site secu-
rity. The Dam Safety Program regulates 4,029 dams and inspects 1,764 
dams on a five-year frequency. The rules are needed to provide protec-
tion to the public and downstream property and to provide guidance 
and direction to the dam owner. 

Public Comment 

The public comment period closed on August 19, 2019. The commis-
sion did not receive comments on the rules review of this chapter. 

As a result of the review the commission finds that the reasons for 
adopting the rules in 30 TAC Chapter 299 continue to exist and readopts 
these sections in accordance with the requirements of Texas Govern-
ment Code, §2001.039. 
TRD-201904951 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: December 20, 2019 

The Texas Commission on Environmental Quality (commission) has 
completed its Rule Review of 30 TAC Chapter 309, Domestic Waste-
water Effluent Limitation and Plant Siting, as required by Texas Gov-
ernment Code, §2001.039. Texas Government Code, §2001.039, re-
quires a state agency to review and consider for readoption, readoption 
with amendments, or repeal each of its rules every four years. The 
commission published its Notice of Intent to Review these rules in the 
July 19, 2019, issue of the Texas Register (44 TexReg 3654). 

The review assessed whether the initial reasons for adopting the rules 
continue to exist, and the commission has determined that those reasons 
exist. The rules in Chapter 309 provide effluent limitations for domes-
tic wastewater in Subchapter A, location standards in Subchapter B, 
and requirements for land disposal of sewage effluent in Subchapter C. 
Subchapter A includes effluent quality limitations for treated domes-
tic sewage which are required to maintain water quality in accordance 
with the commission's surface water quality standards. Subchapter B 
establishes minimum standards for the location of domestic wastewa-
ter treatment facilities including definitions, considerations for deter-
mining site selection, and unsuitable site characteristics. Subchapter C 
outlines the components of a required technical report for the design of 
the wastewater disposal system as well as the requirements of irriga-
tion disposal systems and percolation disposal systems. 

The rules are needed to provide regulations to support the state water 
quality management program regarding domestic wastewater treatment 
facilities to minimize possible contamination of ground and surface wa-
ter and the possibility of exposing the public to nuisance or unhealthful 
conditions. 

Public Comment 

The public comment period closed on August 19, 2019. The commis-
sion did not receive comments on the rules review of this chapter. 

As a result of the review, the commission finds that the reasons for 
adopting the rules in 30 TAC Chapter 309 continue to exist and read-
opts these sections in accordance with the requirements of Texas Gov-
ernment Code, §2001.039. 
TRD-201904949 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: December 20, 2019 

The Texas Commission on Environmental Quality (commission) has 
completed its Rule Review of 30 TAC Chapter 350, Texas Risk Re-
duction Program, as required by Texas Government Code, §2001.039. 
Texas Government Code, §2001.039, requires a state agency to review 
and consider for readoption, readoption with amendments, or repeal 
each of its rules every four years. The commission published its No-
tice of Intent to Review these rules in the July 19, 2019, issue of the 
Texas Register (44 TexReg 3654). 

The review assessed whether the initial reasons for adopting the rules 
continue to exist, and the commission has determined that those reasons 
exist. The rules in Chapter 350 are required to provide a consistent cor-
rective action process directed toward the protection of human health 
and the environment while balancing the economic welfare of the cit-
izens of Texas. The rules establish assessment, monitoring, cleanup, 
reporting, post response action care, and financial assurance require-
ments that persons performing certain corrective actions must meet. 
The rules use a tiered approach that incorporates risk-based assessment 
techniques to help focus site investigations and determine appropriate 
response actions that are protective of human health, and when neces-
sary, ecological receptors. 

Public Comment 

The public comment period closed on August 19, 2019. The commis-
sion did not receive comments on the rules review of this chapter. 

As a result of the review, the commission finds that the reasons for 
adopting the rules in 30 TAC Chapter 350 continue to exist and read-
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opts these sections in accordance with the requirements of Texas Gov-
ernment Code, §2001.039. 
TRD-201904960 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 20, 2019 

♦ ♦ ♦ 
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Texas Animal Health Commission 
Executive Director Order Declaring a Chronic Wasting Disease 
High Risk Area Containment Zone for Portions of Val Verde 
County 

Under the provisions of Texas Agriculture Code, §161.061, if the Texas 
Animal Health Commission (Commission) determines that a disease 
listed in §161.041 exists in a place in this state, the Commission shall 
establish a quarantine on the affected place. Pursuant to §161.0615, 
the Commission may quarantine exotic livestock in all or any part of 
this state as a means of immediately restricting movement of animals 
potentially infected with disease and shall clearly describe the territory 
included in a quarantine area. The Commission by rule may delegate 
its quarantine authority to the Executive Director of the Texas Animal 
Health Commission. 

Under the provisions of 4 TAC §40.7, the Executive Director may is-
sue an order to declare a Chronic Wasting Disease (CWD) high risk 
area or county based on sound epidemiological principles for disease 
detection, control, and eradication. 

Chronic Wasting Disease (CWD) is a fatal neurodegenerative disorder 
that affects some cervid species, including white-tailed deer, mule deer, 
North American elk or wapiti (Cervus Canadensis), red deer (Cervus 
elaphus), Sika deer (Cervus Nippon), moose (Alces alces), and any as-
sociated subspecies and hybrids. CWD is known to be a communicable 
disease transmitted directly to susceptible species (through animal to 
animal contact) and indirectly (through environmental contamination). 

Elk, red deer, sika deer, moose and their associated subspecies and hy-
brids (hereinafter referred to as non-native CWD susceptible species) 
are subject to regulation by the Commission as exotic livestock as pro-
vided by various provisions in Chapter 161. 

The Executive Director finds that the recent detection of CWD infec-
tion in a free-ranging white-tailed deer (disease presence) in Val Verde 
County creates a high probability for susceptible species in portions of 
the county having, developing or being exposed to CWD. 

The Executive Director further finds that the risk of disease exposure 
from the unnatural movement of non-native CWD susceptible species 
and carcass parts from these species located in portions of Val Verde 
County could lead to disease exposure across the state. 

The Executive Director hereby DECLARES that portion of the state 
lying within the boundaries of a line beginning in Val Verde County 
at the International Bridge and proceeding northeast along Spur 239 to 
U.S. 90; thence north along U.S. 90 to the intersection of U.S. 277/377, 
thence north along U.S. 277/377 to the U.S. 277/377 bridge at Lake 
Amistad (29.496183°, -100.913355°), thence west along the southern 
shoreline of Lake Amistad to International boundary at Lake Amis-
tad dam, thence south along the Rio Grande River to the International 
Bridge on Spur 239 to be a CWD High Risk Area Containment Zone 
(hereinafter referred to as Val Verde County Containment Zone or CZ). 

The Executive Director hereby QUARANTINES the above referenced 
Val Verde County Containment Zone, and: 

1. Prohibits a person from moving live non-native CWD susceptible 
species from the CZ. 

2. Prohibits a person from releasing a non-native CWD susceptible 
species within the CZ unless the animal is released within a high fence 
premises and identified in accordance with 4 TAC §40.6(c)(7). 

3. Requires a person that hunter harvests a non-native CWD suscep-
tible species that is 16 months of age or older within the CZ to have 
the animal CWD tested by a state or federal animal health official, an 
accredited veterinarian, or a Certified CWD Postmortem Sample Col-
lector, or moved directly to a Texas Parks and Wildlife Check Station 
in Val Verde County for CWD testing within 48 hours of harvest. The 
test results shall be provided to the Commission within 30 days of re-
ceiving the test results. 

4. Prohibits a person from moving a non-native CWD susceptible 
species carcass, or carcass parts, from the CZ unless: 

a. CWD tested by a state or federal animal health official, an accredited 
veterinarian, or a Certified CWD Postmortem Sample Collector, or 

b. Moved directly to a Texas Parks and Wildlife Check Station in Val 
Verde County for CWD testing within 48 hours of harvest, and 

c. Meets the requirements of 4 TAC §40.6(e) related to carcass move-
ment restrictions. 

This order is issued pursuant to §§161.041, 161.061 and 161.0615 of 
the Texas Agriculture Code and 4 TAC §40.7 and is effective imme-
diately, and authorizes publication of a Notice of the Chronic Wasting 
Disease High Risk Area Containment Zone for Portions of Val Verde 
County in the Del Rio News Herald. 

This order shall remain in effect pending further epidemiological as-
sessment by the Texas Animal Health Commission. 

Signed this the 20th day of December, 2019. 

Andy Schwartz, D.V.M. 

Executive Director 

Texas Animal Health Commission 

TRD-201904966 
Mary T. Luedeker 
General Counsel 
Texas Animal Health Commission 
Filed: December 20, 2019 

♦ ♦ ♦ 
Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.009, and 304.003, Texas Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 12/30/19 - 01/05/20 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000. 
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The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 12/30/19 - 01/05/20 is 18% for Commercial over $250,000. 

The judgment ceiling as prescribed by §304.003 for the period of 
01/01/20 - 01/31/20 is 5.00% for Consumer/Agricultural/Commercial 
credit through $250,000. 

The judgment ceiling as prescribed by §304.003 for the period of 
01/01/20 - 01/31/20 is 5.00% for commercial over $250,000. 
1 Credit for personal, family, or household use. 
2 Credit for business, commercial, investment, or other similar purpose. 
TRD-201904996 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: December 23, 2019 

♦ ♦ ♦ 
Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ, agency, or 
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075, requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs. 
TWC, §7.075, requires that notice of the proposed orders and the op-
portunity to comment must be published in the Texas Register no later 
than the 30th day before the date on which the public comment pe-
riod closes, which in this case is February 11, 2020. TWC, §7.075, 
also requires that the commission promptly consider any written com-
ments received and that the commission may withdraw or withhold 
approval of an AO if a comment discloses facts or considerations that 
indicate that consent is inappropriate, improper, inadequate, or incon-
sistent with the requirements of the statutes and rules within the com-
mission's jurisdiction or the commission's orders and permits issued in 
accordance with the commission's regulatory authority. Additional no-
tice of changes to a proposed AO is not required to be published if those 
changes are made in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on February 11, 2020. 
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission's enforce-
ment coordinators are available to discuss the AOs and/or the comment 
procedure at the listed phone numbers; however, TWC, §7.075, pro-
vides that comments on the AOs shall be submitted to the commission 
in writing. 

(1) COMPANY: Chevron Phillips Chemical Company LP; DOCKET 
NUMBER: 2019-0809-AIR-E; IDENTIFIER: RN103919817; LOCA-
TION: Baytown, Harris County; TYPE OF FACILITY: chemical man-
ufacturing plant; RULES VIOLATED: 30 TAC §101.201(b)(1)(G) and 
(H) and §122.143(4), Federal Operating Permit (FOP) Number O2114, 
General Terms and Conditions (GTC) and Special Terms and Condi-
tions (STC) Number 2.F, and Texas Health and Safety Code (THSC), 
§382.085(b), by failing to identify all required information on the final 
record for a reportable emissions event; and 30 TAC §116.115(c) and 

§122.143(4), New Source Review Permit Numbers 37063 and N178, 
Special Conditions Number 1, FOP Number O2114, GTC and STC 
Number 18, and THSC, §382.085(b), by failing to prevent unautho-
rized emissions; PENALTY: $20,188; SUPPLEMENTAL ENVIRON-
MENTAL PROJECT OFFSET AMOUNT: $8,075; ENFORCEMENT 
COORDINATOR: Carol McGrath, (210) 403-4063; REGIONAL OF-
FICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452, (713) 
767-3500. 

(2) COMPANY: City of Chico; DOCKET NUMBER: 2019-0525-
PWS-E; IDENTIFIER: RN101273076; LOCATION: Chico, Wise 
County; TYPE OF FACILITY: public water supply; RULES VIO-
LATED: 30 TAC §290.109(d)(4)(B) (formerly §290.109(c)(4)(B)), 
by failing to collect, within 24 hours of notification of the routine 
distribution total coliform-positive samples on June 10, 2015, at least 
one raw groundwater source Escherichia coli (or other approved fecal 
indicator) sample from each of the three active groundwater sources 
in use at the time the distribution coliform-positive samples were col-
lected; 30 TAC §290.117(c)(2)(A), (h), and (i)(1), by failing to collect 
lead and copper tap samples at the required 20 sample sites, have the 
samples analyzed, and report the results to the executive director (ED) 
for the July 1, 2018 - December 31, 2018, monitoring period; 30 TAC 
§290.117(i)(6) and (j), by failing to provide a consumer notification of 
lead tap water monitoring results to persons served at the sites (taps) 
that were tested and failing to mail a copy of the consumer notification 
of tap results to the ED along with certification that the consumer 
notification has been distributed in a manner consistent with TCEQ 
requirements for the July 1, 2017 - December 31, 2017, and January 
1, 2018 - June 30, 2018, monitoring periods; 30 TAC §290.117(n), 
by failing to comply with the additional sampling requirements as 
required by the ED to ensure that minimal levels of corrosion are 
maintained in the distribution system; and 30 TAC §290.122(c)(2)(A) 
and (f), by failing to provide public notification and submit a copy 
of the public notification to the ED regarding the failure to collect 
lead and copper tap samples for the January 1, 2017 - June 30, 2017, 
monitoring period; PENALTY: $1,380; ENFORCEMENT COORDI-
NATOR: Ronica Rodriguez, (361) 825-3425; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(3) COMPANY: City of Meadow; DOCKET NUMBER: 2019-
1195-MSW-E; IDENTIFIER: RN101570976; LOCATION: Meadow, 
Terry County; TYPE OF FACILITY: Type IAE Landfill; RULES 
VIOLATED: 30 TAC §330.165(a) and Municipal Solid Waste Permit 
Number 2293, and Site Operating Plan, Sections 4.18.2 Daily Cover 
and 4.18.3 Weekly Cover, by failing to apply six inches of well-com-
pacted earthen material not previously mixed with garbage, rubbish, 
or other solid waste at the end of each operating day; PENALTY: 
$1,875; ENFORCEMENT COORDINATOR: Hailey Johnson, (512) 
239-1756; REGIONAL OFFICE: 5012 50th Street, Suite 100, Lub-
bock, Texas 79414-3426, (806) 796-7092. 

(4) COMPANY: COBY ALLEN DE LA GARZA; DOCKET NUM-
BER: 2019-1459-OSI-E; IDENTIFIER: RN110827896; LOCATION: 
Ozona, Crockett County; TYPE OF FACILITY: operator; RULE VI-
OLATED: 30 TAC §30.5(a), by failing to obtain a required occupa-
tional license; PENALTY: $175; ENFORCEMENT COORDINATOR: 
Alejandro Laje, (512) 239-2547; REGIONAL OFFICE: 622 S. Oakes, 
Suite K, San Angelo, Texas 76903-7035, (325) 655-9479. 

(5) COMPANY: Federal Bureau of Prisons; DOCKET NUMBER: 
2019-1196-PST-E; IDENTIFIER: RN102909090; LOCATION: 
Beaumont, Jefferson County; TYPE OF FACILITY: fuel dispensing 
facility; RULES VIOLATED: 30 TAC §334.10(b)(2), by failing 
to assure that all underground storage tank (UST) recordkeeping 
requirements are met; and 30 TAC §334.50(b)(1)(A) and TWC, 
§26.3475(c)(1), by failing to monitor the USTs in a manner which 
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will detect a release at a frequency of at least once every 30 days; 
PENALTY: $3,938; ENFORCEMENT COORDINATOR: Hailey 
Johnson, (512) 239-1756; REGIONAL OFFICE: 3870 Eastex Free-
way, Beaumont, Texas 77703-1830, (409) 898-3838. 

(6) COMPANY: Frio LaSalle Pipeline, LP; DOCKET NUMBER: 
2019-1397-AIR-E; IDENTIFIER: RN106040488; LOCATION: Dil-
ley, Frio County; TYPE OF FACILITY: natural gas compressor station; 
RULES VIOLATED: 30 TAC §101.201(a)(1)(B) and §122.143(4), 
Federal Operating Permit (FOP) Number O3419/General Operating 
Permit (GOP) Number 514, Site-wide Requirements (b)(42)(F), and 
Texas Health and Safety Code (THSC), §382.085(b), by failing to 
submit an initial notification for a reportable emissions event no 
later than 24 hours after the discovery of an emissions event; and 
30 TAC §§116.115(c), 116.615(2), and 122.143(4), Standard Permit 
Registration Number 94152, FOP Number O3419/GOP Number 514, 
Site-wide Requirements (b)(36), and THSC, §382.085(b), by failing 
to prevent unauthorized emissions; PENALTY: $4,801; ENFORCE-
MENT COORDINATOR: Johnnie Wu, (512) 239-2524; REGIONAL 
OFFICE: 14250 Judson Road, San Antonio, Texas 78233-4480, (210) 
490-3096. 

(7) COMPANY: IEA CONSTRUCTORS LLC; DOCKET NUMBER: 
2019-1732-WQ-E; IDENTIFIER: RN110865938; LOCATION: Sny-
der, Scurry County; TYPE OF FACILITY: large construction site; 
RULES VIOLATED: 30 TAC §11.081 and §11.121, by failing to 
impound, divert, or use state water with a required permit; PENALTY: 
$875; ENFORCEMENT COORDINATOR: Christopher Moreno, 
(254) 761-3038; REGIONAL OFFICE: 1977 Industrial Boulevard, 
Abilene, Texas 79414-7833, (325) 698-9674. 

(8) COMPANY: Jose O. Beltran and Maria A. Beltran dba 1017 
Café; DOCKET NUMBER: 2019-1321-PWS-E; IDENTIFIER: 
RN102679461; LOCATION: San Isidro, Starr County; TYPE OF 
FACILITY: public water supply; RULES VIOLATED: 30 TAC 
§290.122(a)(3)(C) and (f), by failing to issue public notification and 
submit a copy of the public notification to the executive director (ED) 
regarding the failure to comply with the acute maximum contaminant 
level of ten milligrams per liter for nitrate for the first quarter of 2016; 
and 30 TAC §290.122(c)(2)(A) and (f), by failing to issue public 
notification and submit a copy of the public notification to the ED 
regarding the failure to provide the results of nitrate sampling to the 
ED for the first and second quarters of 2016; PENALTY: $153; EN-
FORCEMENT COORDINATOR: Samantha Duncan, (512) 239-2511; 
REGIONAL OFFICE: 1804 West Jefferson, Avenue Harlingen, Texas 
78550-5247, (956) 425-6010. 

(9) COMPANY: MAS Katy Islamic Center, a subsidiary of 
Muslim American Society, Houston; DOCKET NUMBER: 
2019-1116-PWS-E; IDENTIFIER: RN105728620; LOCATION: Katy, 
Harris County; TYPE OF FACILITY: public water supply; RULES 
VIOLATED: 30 TAC §290.39(j) and Texas Health and Safety Code 
(THSC), §341.0351, by failing to notify the executive director and 
receive an approval prior to making any significant change or addition 
to the system's production, treatment, storage, pressure maintenance, 
or distribution facilities; 30 TAC §290.41(c)(3)(B), by failing to 
provide a well casing a minimum of 18 inches above the elevation of 
the finished floor of the pump house or natural ground surface; 30 TAC 
§290.41(c)(3)(J), by failing to provide the well with a concrete sealing 
block that extends a minimum of three feet from the well casing in 
all directions, with a minimum thickness of six inches and sloped to 
drain away from the wellhead at not less than 0.25 inches per foot; 
30 TAC §290.41(c)(3)(K), by failing to ensure that wellheads and 
pump bases are sealed by a gasket or sealing compound and properly 
vented with a well casing vent that is covered with a 16-mesh or finer 
corrosion-resistant screen, facing downward, elevated, and located so 

as to minimize the drawing of contaminants into the well; 30 TAC 
§290.41(c)(3)(M), by failing to provide a suitable sampling cock on 
the discharge pipe of the facility's well pump prior to any treatment; 
30 TAC §290.41(c)(3)(O), by failing to protect the well with an 
intruder-resistant fence with a lockable gate or enclose the well in a 
locked and ventilated well house; 30 TAC §290.45(d)(2)(B)(ii) and 
THSC, §341.0315(c), by failing to provide a minimum ground storage 
capacity which is equal to 50% of the maximum daily demand (MDD); 
and 30 TAC §290.45(d)(2)(B)(iii) and THSC, §341.0315(c), by failing 
to provide at least one service pump with a capacity of three times 
the MDD; PENALTY: $3,300; ENFORCEMENT COORDINATOR: 
Steven Hall, (512) 239-2569; REGIONAL OFFICE: 5425 Polk Street, 
Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(10) COMPANY: Mo Pham dba 24th Discount Store; DOCKET 
NUMBER: 2018-1734-PST-E; IDENTIFIER: RN101725026; LOCA-
TION: Amarillo, Potter County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULES VIOLATED: 30 TAC 
§334.10(b)(2), by failing to assure that all underground storage tank 
(UST) recordkeeping requirements are met; 30 TAC §334.49(a)(1) 
and TWC, §26.3475(d), by failing to provide corrosion protection 
for the UST system; 30 TAC §334.50(b)(1)(A) and (2) and TWC, 
§26.3475(a) and (c)(1), by failing to monitor the USTs in a manner 
which will detect a release at a frequency of at least once every 30 
days, and failing to provide release detection for the pressurized 
piping associated with the UST system; and 30 TAC §334.606, by 
failing to maintain operator training certification records on-site and 
make them available for inspection upon request by agency personnel; 
PENALTY: $7,699; ENFORCEMENT COORDINATOR: Berenice 
Munoz, (915) 834-4976; REGIONAL OFFICE: 3918 Canyon Drive, 
Amarillo, Texas 79109-4933, (806) 353-9251. 

(11) COMPANY: Owens Corning Insulating Systems, LLC; DOCKET 
NUMBER: 2019-1021-AIR-E; IDENTIFIER: RN100223585; LO-
CATION: Waxahachie, Ellis County; TYPE OF FACILITY: fiberglass 
manufacturing plant; RULES VIOLATED: 30 TAC §101.211(a) and 
§122.143(4), Federal Operating Permit (FOP) Number O1094, Gen-
eral Terms and Conditions (GTC) and Special Terms and Conditions 
(STC) Number 2.G, and Texas Health and Safety Code (THSC), 
§382.085(b), by failing to submit a notification at least ten days, or 
as soon as practicable, prior to any scheduled maintenance, startup, 
or shutdown activity that is expected to cause an unauthorized emis-
sion that equals or exceeds the reportable quantity; and 30 TAC 
§116.115(c) and §122.143(4), New Source Review Permit Number 
6093, Special Conditions Numbers 1 and 5, FOP Number O1094, GTC 
and STC Number 10, and THSC, §382.085(b), by failing to prevent 
unauthorized emissions; PENALTY: $16,000; ENFORCEMENT CO-
ORDINATOR: Mackenzie Mehlmann, (512) 239-2572; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(12) COMPANY: PERMIAN LODGING MIDLAND LLC; DOCKET 
NUMBER: 2019-1122-PWS-E; IDENTIFIER: RN107150658; LO-
CATION: Midland, Midland County; TYPE OF FACILITY: public 
water supply; RULES VIOLATED: 30 TAC §290.41(c)(3)(A), by 
failing to submit well completion data for review and approval prior 
to placing the facility's three public drinking water wells into service; 
and 30 TAC §290.51(a)(6) and TWC, §5.702, by failing to pay annual 
Public Health Service fees and/or associated late fees for TCEQ 
Financial Administration Account Number 91650147 for Fiscal Year 
2019; PENALTY: $172; ENFORCEMENT COORDINATOR: Ryan 
Byer, (512) 239-2571; REGIONAL OFFICE: 9900 West IH-20, Suite 
100, Midland, Texas 79706, (432) 570-1359. 

(13) COMPANY: RK Trail LLC dba Lee Oak Grove Food 
Mart; DOCKET NUMBER: 2018-1459-PST-E; IDENTIFIER: 
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RN103145751; LOCATION: Fort Worth, Tarrant County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), 
by failing to monitor the underground storage tanks for releases at a 
frequency of at least once every 30 days; PENALTY: $5,250; EN-
FORCEMENT COORDINATOR: Tyler Richardson, (512) 239-4872; 
REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth, Texas 
76118-6951, (817) 588-5800. 

(14) COMPANY: ROBERT DEAN MILLER; DOCKET NUMBER: 
2019-1655-WR-E; IDENTIFIER: RN110844677; LOCATION: Pine 
Forest, Orange County; TYPE OF FACILITY: operator; RULES VI-
OLATED: 30 TAC §11.081 and §11.121, by failing to impound, di-
vert, or use state water with a required permit; PENALTY: $350; EN-
FORCEMENT COORDINATOR: Abigail Lindsey, (512) 239-2576; 
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-
1830, (409) 898-3838. 

(15) COMPANY: RT 29 Development LLC; DOCKET NUMBER: 
2019-1172-EAQ-E; IDENTIFIER: RN110790177; LOCATION: Lib-
erty Hill, Williamson County; TYPE OF FACILITY: construction site; 
RULE VIOLATED: 30 TAC §213.4(a)(1), by failing to obtain approval 
of an Edwards Aquifer Protection Plan prior to commencing a regulated 
activity over the Edwards Aquifer recharge zone; PENALTY: $33,750; 
ENFORCEMENT COORDINATOR: Caleb Olson, (817) 588-5856; 
REGIONAL OFFICE: P.O. Box 13087, Austin, Texas 78711-3087, 
(512) 339-2929. 

(16) COMPANY: SANDERSON FARMS, INCORPORATED (PRO-
DUCTION DIVISION); DOCKET NUMBER: 2019-1519-IWD-E; 
IDENTIFIER: RN101700839; LOCATION: Franklin, Robertson 
County; TYPE OF FACILITY: prepared feed mill; RULES VIO-
LATED: 30 TAC §305.125(1), TWC, §26.121(a)(1), and Texas Pollu-
tant Discharge Elimination System Permit Number WQ0005138000, 
Effluent Limitations and Monitoring Requirements Number 1., by 
failing to comply with permitted effluent limitations; PENALTY: 
$6,375; ENFORCEMENT COORDINATOR: Stephanie Frederick, 
(512)-239-1001; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 
2500, Waco, Texas 76710-7826, (254) 751-0335. 

(17) COMPANY: Scout Energy Management LLC; DOCKET NUM-
BER: 2019-0519-AIR-E; IDENTIFIER: RN100212414; LOCATION: 
Borger, Carson County; TYPE OF FACILITY: compressor station; 
RULES VIOLATED: 30 TAC §§101.20(2), 113.1090, and 122.143(4), 
40 Code of Federal Regulations §63.6603(a), Federal Operating Per-
mit (FOP) Number O671/ General Operating Permit (GOP) Number 
514, Site-wide Requirements (b)(23), and Texas Health and Safety 
Code (THSC), §382.085(b), by failing to comply with the maintenance 
requirements for an existing four-stroke, rich-burn stationary recipro-
cating internal combustion engine greater than 500-horsepower; 30 
TAC §101.201(b) and §122.143(4), FOP Number O671/GOP Number 
514, Site-wide Requirements (b)(42)(F), and THSC, §382.085(b), by 
failing to create a final record for a non-reportable emissions event 
no later than two weeks after the end of the emissions event; 30 TAC 
§106.512(2)(C)(iii) and §122.143(4), Permit by Rule (PBR) Registra-
tion Number 154047, FOP Number O671/GOP Number 514, Site-wide 
Requirements (b)(9)(D)(xliii), and THSC, §382.085(b), by failing to 
conduct biennial performance testing; 30 TAC §§106.8(c)(2)(B) and 
(4), 106.512(2)(C)(i)(II), and 122.143(4), PBR Registration Number 
154047, FOP Number O671/GOP Number 514, Site-wide Require-
ments (b)(9)(D)(xliii), and THSC, §382.085(b), by failing to maintain 
records containing sufficient information to demonstrate compliance 
with applicable PBR conditions; 30 TAC §122.143(4), FOP Number 
O671/GOP Number 514, Site-wide Requirements (b)(10)(A)(iv)(a), 
and THSC, §382.085(b), by failing to conduct quarterly visible emis-
sions observations; 30 TAC §122.143(4) and §122.145(2)(B) and (C), 

FOP Number O671/GOP Number 514, Site-wide Requirements (b)(2), 
and THSC, §382.085(b), by failing to submit a deviation report for at 
least each six-month period after permit issuance and failing to submit 
a deviation report no later than 30 days after the end of each reporting 
period; and 30 TAC §122.143(4) and §122.147(a), FOP Number 
O671/GOP Number 514, Site-wide Requirements (b)(1) and (2), and 
THSC, §382.085(b), by failing to install a monitoring system for the 
fuel consumption and nitrogen oxides emissions rate; PENALTY: 
$75,499; SUPPLEMENTAL ENVIRONMENTAL PROJECT OFF-
SET AMOUNT: $30,200; ENFORCEMENT COORDINATOR: 
Richard Garza, (512) 239-2697; REGIONAL OFFICE: 3918 Canyon 
Drive, Amarillo, Texas 79109-4933, (806) 353-9251. 

(18) COMPANY: Steve Lively dba Shady Shores RV Park and 
Melinda Lively dba Shady Shores RV Park; DOCKET NUMBER: 
2019-1115-PWS-E; IDENTIFIER: RN101195667; LOCATION: 
Yantis, Wood County; TYPE OF FACILITY: public water system; 
RULES VIOLATED: 30 TAC §290.42(b)(1) and (e)(3), by failing 
to provide disinfection facilities for the groundwater supply for the 
purpose of microbiological control and distribution protection; 30 
TAC §290.42(l), by failing to compile and maintain a thorough and 
up-to-date plant operations manual for operator review and reference; 
30 TAC §290.45(c)(1)(A)(ii) and Texas Health and Safety Code, 
§341.0315(c), by failing to provide a pressure tank capacity of ten 
gallons per unit with a minimum pressure tank capacity of 220 gallons; 
30 TAC §290.46(f)(2) and (3), by failing to maintain water works 
operation and maintenance records and make them readily available 
for review by the executive director upon request; 30 TAC §290.46(i), 
by failing to adopt an adequate plumbing ordinance, regulations, or 
service agreement with provisions for proper enforcement to ensure 
that neither cross-connections nor other unacceptable plumbing prac-
tices are permitted; 30 TAC §290.46(m)(1)(B), by failing to inspect the 
facility's three pressure tanks annually; 30 TAC §290.46(n)(1), by fail-
ing to maintain at the facility accurate and up-to-date detailed as-built 
plans or record drawings and specifications for each treatment plan, 
pump station, and storage tank until the facility is decommissioned; 
30 TAC §290.46(n)(2), by failing to make available an accurate and 
up-to-date map of the distribution system so that valves and mains 
can be easily located during emergencies; 30 TAC §290.46(n)(3), by 
failing to keep on file copies of well completion data as defined in 
30 TAC §290.41(c)(3)(A), for as long as the well remains in service; 
and 30 TAC §290.121(a) and (b), by failing to develop and maintain 
an up-to-date chemical and microbiological monitoring plan that 
identifies all sampling locations, describes the sampling frequency, 
and specifies the analytical procedures and laboratories that the facility 
will use to comply with the monitoring requirements; PENALTY: 
$1,850; ENFORCEMENT COORDINATOR: Danielle Porras, (713) 
767-3682; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 
75701-3734, (903) 535-5100. 

(19) COMPANY: Triple C Concrete of Lubbock, Ltd; DOCKET 
NUMBER: 2019-0959-AIR-E; IDENTIFIER: RN104156286; LO-
CATION: Lubbock, Lubbock County; TYPE OF FACILITY: concrete 
batch plant; RULES VIOLATED: 30 TAC §§101.201(a)(1)(B), 
116.115(b)(2)(E)(i), and 116.615(8), Standard Permit Registration 
Number 71025, Amendments to the Air Quality Standard Permit for 
Concrete Batch Plants, Special Conditions (SC) Number (3)(J)(i), 
and Texas Health and Safety Code (THSC), §382.085(b), by failing 
to submit an initial notification for a reportable emissions event no 
later than 24 hours after the discovery of an emissions event; 30 TAC 
§116.115(c) and §116.615(2), Standard Permit Registration Number 
71025, and THSC, §382.085(b), by failing to prevent unauthorized 
emissions; 30 TAC §116.115(c) and §116.615(8), Standard Permit 
Registration Number 71025, Amendments to the Air Quality Standard 
Permit for Concrete Batch Plants, SC Numbers (3)(J)(vi), (vii), and 
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♦ ♦ ♦ 

(viii), and THSC, §382.085(b), by failing to maintain written records 
on-site for a rolling 24-month period; 30 TAC §116.115(c) and 
§116.615(2), Standard Permit Registration Number 71025, Amend-
ments to the Air Quality Standard Permit for Concrete Batch Plants, 
SC Number (5)(H), and THSC, §382.085(b), by failing to conduct 
quarterly visible emissions observations; 30 TAC §116.115(c) and 
§116.615(2), Standard Permit Registration Number 71025, Amend-
ments to the Air Quality Standard Permit for Concrete Batch Plants, 
SC Number (9)(E)(ii), and THSC, §382.085(b), by failing to construct 
borders to a height of at least 12 feet; and 30 TAC §116.115(c) and 
§116.615(2), Standard Permit Registration Number 71025, Amend-
ments to the Air Quality Standard Permit for Concrete Batch Plants, 
SC Number (9)(F), and THSC, §382.085(b), by failing to pave all entry 
and exit roads and main traffic routes associated with the operation 
of the plant with a cohesive hard surface that can be maintained and 
cleaned; PENALTY: $14,120; ENFORCEMENT COORDINATOR: 
Carol McGrath, (210)403-4063; REGIONAL OFFICE: 5012 50th 
Street, Suite 100, Lubbock, Texas 79414-3426, (806) 796-7092. 

(20) COMPANY: Undine Texas Environmental, LLC; DOCKET 
NUMBER: 2019-1252-MWD-E; IDENTIFIER: RN101609832; LO-
CATION: Angleton, Brazoria County; TYPE OF FACILITY: waste-
water treatment facility; RULES VIOLATED: 30 TAC §305.125(1), 
TWC, §26.121(a)(1), and Texas Pollutant Discharge Elimination 
System Permit Number WQ0012420001, Effluent Limitations and 
Monitoring Requirements Numbers 1 and 3, by failing to comply with 
permitted effluent limitations; PENALTY: $1,375; ENFORCEMENT 
COORDINATOR: Chase Davenport, (512) 239-2615; REGIONAL 
OFFICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452, 
(713) 767-3500. 
TRD-201905009 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 30, 2019 

♦ ♦ ♦ 
Notice of Correction to Agreed Order Number 13 

In the May 31, 2019, issue of the Texas Register (44 TexReg 2765), 
the Texas Commission on Environmental Quality (commission) pub-
lished notice of Agreed Orders, specifically Item Number 13, for JOL-
LYVILLE CAR WASH, INCORPORATED dba Arbor Car Wash & 
Lube Center. The error is as submitted by the commission. 

The reference to the Company should be corrected to read: "JOL-
LYVILLE CAR WASH dba Arbor Car Wash & Lube Center." 

For questions concerning this error, please contact Michael Parrish at 
(512) 239-2548. 
TRD-201905011 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 30, 2019 

♦ ♦ ♦ 
Notice of Correction to Agreed Order Number 20 

In the July 5, 2019, issue of the Texas Register (44 TexReg 3449), the 
Texas Commission on Environmental Quality (commission) published 
notice of Agreed Orders, specifically Item Number 20, for Woodridge 
1 LP. The error is as submitted by the commission. 

The reference to the Company should be corrected to read: 
"WOODRIDGE HOMES I, LP." 

For questions concerning this error, please contact Michael Parrish at 
(512) 239-2548. 
TRD-201905010 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 30, 2019 

Notice of District Petition 

Notice issued December 20, 2019 

TCEQ Internal Control No. D-10242019-061; Sixty-three landowners 
residing in Comal and Guadalupe Counties (Petitioners) filed a peti-
tion for creation of Lake Dunlap Water Control and Improvement Dis-
trict (District) with the Texas Commission on Environmental Quality 
(TCEQ). The petition was filed pursuant to Article XVI, Chapter 59 of 
the Constitution of the State of Texas; Chapters 49 and 51 of the Texas 
Water Code; 30 Texas Administrative Code Chapter 293; and the pro-
cedural rules of the TCEQ. The petition states that: (1) there are more 
than 50 persons holding title to the land in the proposed District as 
the Petitioners include 63 persons who own land to be included in the 
proposed District; (2) the proposed District will contain approximately 
2,200 acres located within Comal and Guadalupe Counties, Texas; and 
(3) a portion of the proposed District is within the corporate boundaries 
of the City of New Braunfels, Texas, and no portion of land within the 
proposed District is within the corporate limits or extraterritorial juris-
diction of any other city, town or village in Texas. In compliance with 
Texas Local Government Code Section 42.042 the City of New Braun-
fels consented to the creation of the proposed District. The petition 
further states that the proposed District will: (1) control, store, pre-
serve, and distribute water and floodwater and the water of its rivers 
and streams for irrigation, power, and all other useful purposes; (2) re-
claim, drain, conserve, and develop its forests, water, and hydroelectric 
power; (3) control, abate, and change any shortage or harmful excess 
of water; and (4) assure preservation and conservation of all natural re-
sources of the state. More specifically, the District may finance, build, 
construct, improve, reconstruct, repair and maintain dams, structures, 
facilities and equipment in aid thereof, in order to store and preserve the 
waters within Lake Dunlap after the existing dam facilities catastroph-
ically failed on May 14, 2019. According to the petition, a preliminary 
investigation has been made to determine the cost of the constructing 
and maintaining the proposed District's project, and it is estimated by 
the Petitioner, from the information available at this time, that the cost 
of said project will be approximately $28,000,000. 

INFORMATION SECTION 

To view the complete issued notice, view the notice on our web site 
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of 
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete 
notice. When searching the web site, type in the issued date shown at 
the top of this document to obtain search results. 

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must 
submit the following: (1) your name (or for a group or association, an 
official representative), mailing address, daytime phone number, and 
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case 
hearing"; (4) a brief description of how you would be affected by the 

IN ADDITION January 10, 2020 45 TexReg 429 

www.tceq.texas.gov/agency/cc/pub_notice.html


petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed District's boundaries. 
You may also submit your proposed adjustments to the petition. Re-
quests for a contested case hearing must be submitted in writing to the 
Office of the Chief Clerk at the address provided in the information 
section below. The Executive Director may approve the petition un-
less a written request for a contested case hearing is filed within 30 
days after the newspaper publication of this notice. If a hearing re-
quest is filed, the Executive Director will not approve the petition and 
will forward the petition and hearing request to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting. If 
a contested case hearing is held, it will be a legal proceeding similar 
to a civil trial in state district court. Written hearing requests should 
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. 
Box 13087, Austin, Texas 78711-3087. For information concerning 
the hearing process, please contact the Public Interest Counsel, MC 
103, at the same address. For additional information, individual mem-
bers of the general public may contact the Districts Review Team, at 
(512) 239-4691. Si desea información en español, puede llamar al 
(512) 239-0200. General information regarding TCEQ can be found 
at our web site at www.tceq.texas.gov. 
TRD-201905016 
Bridget C. Bohac 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: December 30, 2019 

♦ ♦ ♦ 
Notice of Opportunity to Comment on Agreed Orders of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. TWC, §7.075, requires that before the commission 
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC, 
§7.075, requires that notice of the opportunity to comment must be 
published in the Texas Register no later than the 30th day before the 
date on which the public comment period closes, which in this case is 
February 11, 2020. TWC, §7.075, also requires that the commission 
promptly consider any written comments received and that the com-
mission may withdraw or withhold approval of an AO if a comment 
discloses facts or considerations that indicate that consent is inappropri-
ate, improper, inadequate, or inconsistent with the requirements of the 
statutes and rules within the commission's jurisdiction or the commis-
sion's orders and permits issued in accordance with the commission's 
regulatory authority. Additional notice of changes to a proposed AO is 
not required to be published if those changes are made in response to 
written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239‑3400 and at the appli-
cable regional office listed as follows. Written comments about an AO 
should be sent to the attorney designated for the AO at the commission's 
central office at P.O. Box 13087, MC 175, Austin, Texas 78711‑3087 
and must be received by 5:00 p.m. on February 11, 2020. Com-
ments may also be sent by facsimile machine to the attorney at (512) 
239‑3434. The designated attorneys are available to discuss the AOs 
and/or the comment procedure at the listed phone numbers; however, 
TWC, §7.075, provides that comments on an AO shall be submitted to 
the commission in writing. 

(1) COMPANY: BuckSaver, LLC; DOCKET NUMBER: 2018-1241-
PST-E; TCEQ ID NUMBER: RN101811347; LOCATION: 3327 
North Twin City Highway, Nederland, Jefferson County; TYPE OF 
FACILITY: underground storage tank (UST) system and a conve-
nience store with retail sales of gasoline; RULES VIOLATED: TWC, 
§26.3475(c)(1) and 30 TAC §334.50(b)(1)(A), by failing to monitor 
the USTs in a manner that will detect a release at a frequency of at 
least once every 30 days; 30 TAC §334.74, by failing to investigate 
and confirm within 30 days after monitoring results from a release 
detection method indicated a release may have occurred. Specifically, 
Respondent did not investigate within 30 days after inventory control 
records for April and May 2018 indicated a release may have occurred; 
and 30 TAC §334.72, by failing to report to the agency within 24 hours 
after monitoring results from a release detection method indicated a 
release may have occurred. Specifically, Respondent did not report 
to TCEQ within 24 hours after inventory control records for April 
and May 2018 indicated a release may have occurred; PENALTY: 
$18,775; STAFF ATTORNEY: John S. Merculief II, Litigation Di-
vision, MC 175, (512) 239-6944; REGIONAL OFFICE: Beaumont 
Regional Office, 3870 Eastex Freeway, Beaumont, Texas 77703-1830, 
(409) 898-3838. 

(2) COMPANY: Noor Ali dba Brazos Bend Home & Ranch and 
TANK WORKS INC. dba Brazos Bend Home & Ranch; DOCKET 
NUMBER: 2018-0856-PWS-E; TCEQ ID NUMBER: RN101176592; 
LOCATION: 22930 Farm-to-Market Road 1462 near Needville, Fort 
Bend County; TYPE OF FACILITY: public water system; RULE 
VIOLATED: 30 TAC §290.109(d)(4)(B), by failing to collect, within 
24 hours of notification of the routine distribution total coliform-pos-
itive samples on July 31, 2017, at least one raw groundwater source 
Escherichia coli (or other approved fecal indicator) sample from 
each active groundwater source in use at the time the distribution 
coliform-positive samples were collected; PENALTY: $241; STAFF 
ATTORNEY: John S. Merculief II, Litigation Division, MC 175, (512) 
239-6944; REGIONAL OFFICE: Houston Regional Office, 5425 Polk 
Street, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(3) COMPANY: TEXAS NEW HORIZON, INC. dba Merito Food 
Mart; DOCKET NUMBER: 2018-1370-PST-E; TCEQ ID NUMBER: 
RN101881084; LOCATION: 3407 Genoa Red Bluff Road, Pasadena, 
Harris County; TYPE OF FACILITY: underground storage tank sys-
tem and a convenience store with retail sales of gasoline; RULES VI-
OLATED: 30 TAC §334.72, by failing to report a suspected release 
to the TCEQ within 24 hours of discovery. Specifically, the inventory 
control records for December 2017 and January 2018 for Tank Num-
bers two and three indicated a suspected release that was not reported; 
and 30 TAC §334.74, by failing to investigate a suspected release of a 
regulated substance within 30 days of discovery. Specifically, inven-
tory control records for December 2017 and January 2018 for Tank 
Numbers two and three indicated a suspected release that was not in-
vestigated; PENALTY: $18,775; STAFF ATTORNEY: Ryan Rutledge, 
Litigation Division, MC 175, (512) 239-0630; REGIONAL OFFICE: 
Houston Regional Office, 5425 Polk Street, Suite H, Houston, Texas 
77023-1452, (713) 767-3500. 
TRD-201905013 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 30, 2019 

♦ ♦ ♦ 
Notice of Opportunity to Comment on Default Orders of 
Administrative Enforcement Actions 
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The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Default Orders (DOs). The commission staff proposes a DO 
when the staff has sent the Executive Director's Preliminary Report and 
Petition (EDPRP) to an entity outlining the alleged violations; the pro-
posed penalty; the proposed technical requirements necessary to bring 
the entity back into compliance; and the entity fails to request a hear-
ing on the matter within 20 days of its receipt of the EDPRP or re-
quests a hearing and fails to participate at the hearing. Similar to the 
procedure followed with respect to Agreed Orders entered into by the 
executive director of the commission, in accordance with Texas Water 
Code (TWC), §7.075, this notice of the proposed order and the oppor-
tunity to comment is published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is February 11, 2020. The commission will consider 
any written comments received, and the commission may withdraw or 
withhold approval of a DO if a comment discloses facts or considera-
tions that indicate that consent to the proposed DO is inappropriate, im-
proper, inadequate, or inconsistent with the requirements of the statutes 
and rules within the commission's jurisdiction, or the commission's or-
ders and permits issued in accordance with the commission's regula-
tory authority. Additional notice of changes to a proposed DO is not 
required to be published if those changes are made in response to writ-
ten comments. 

A copy of each proposed DO is available for public inspection at both 
the commission's central office, located at 12100 Park 35 Circle, Build-
ing A, 3rd Floor, Austin, Texas 78753, (512) 239‑3400 and at the appli-
cable regional office listed as follows. Written comments about the DO 
should be sent to the attorney designated for the DO at the commission's 
central office at P.O. Box 13087, MC 175, Austin, Texas 78711‑3087 
and must be received by 5:00 p.m. on February 11, 2020. Com-
ments may also be sent by facsimile machine to the attorney at (512) 
239‑3434. The commission's attorneys are available to discuss the DOs 
and/or the comment procedure at the listed phone numbers; however, 
TWC, §7.075, provides that comments on the DOs shall be submitted 
to the commission in writing. 

(1) COMPANY: Doris Faye Bullock; DOCKET NUMBER: 
2018-1237-WOC-E; TCEQ ID NUMBER: RN103743779; LOCA-
TION: intersection of Farm-to-Market Road 92 and Cole Road, near 
Silsbee, Hardin County; TYPE OF FACILITY: public water system; 
RULES VIOLATED: TWC, §37.003, Texas Health and Safety Code, 
§341.034(b), and 30 TAC §30.5(a) and §30.381(b), by failing to have 
a current, valid water system operator's license prior to performing 
process control duties in production or distribution of public drinking 
water; PENALTY: $750; STAFF ATTORNEY: Logan Harrell, Lit-
igation Division, MC 175, (512) 239-1439; REGIONAL OFFICE: 
Beaumont Regional Office, 3870 Eastex Freeway, Beaumont, Texas 
77703-1830, (409) 898-3838. 

(2) COMPANY: JIMBO'S ROAD HOUSE, LLC; DOCKET NUM-
BER: 2018-1112-PWS-E; TCEQ ID NUMBER: RN102317138; 
LOCATION: 35230 Hempstead Highway, Hockley, Harris County; 
TYPE OF FACILITY: public water system; RULES VIOLATED: 
Texas Health and Safety Code, §341.035(a), 30 TAC §290.39(e)(1) 
and (h)(1), and TCEQ Agreed Order (AO) Docket Number 
2013-0879-PWS-E, Ordering Provision Number 2.e.ii., by failing 
to submit plans and specifications to the executive director for re-
view and approval prior to the construction of a new public water 
supply; 30 TAC §290.46(n)(2) and TCEQ AO Docket Number 
2013-0879-PWS-E, Ordering Provision Number 2.c.i., by failing to 
maintain an accurate and up-to-date map of the distribution system 
so that valves and mains can be easily located during emergen-
cies; and 30 TAC §290.41(c)(3)(A) and TCEQ AO Docket Number 
2013-0879-PWS-E, Ordering Provision Number 2.e.i., by failing to 

submit well completion data for review and approval prior to placing 
the facility's public water well into service; PENALTY: $180; STAFF 
ATTORNEY: Ian Groetsch, Litigation Division, MC 175, (512) 
239-2225; REGIONAL OFFICE: Houston Regional Office, 5425 Polk 
Street, Suite H, Houston, Texas 77023-1452, (713) 767-3500. 

(3) COMPANY: LAKESHORE UTILITY COMPANY; DOCKET 
NUMBER: 2019-0531-PWS-E; TCEQ ID NUMBER: RN102673712; 
LOCATION: Joyce Street and Shady Trail Circle near Athens, 
Henderson County; TYPE OF FACILITY: public water system; 
RULES VIOLATED: 30 TAC §290.110(e)(4)(A) and (f)(3), by failing 
to submit a Disinfectant Level Quarterly Operating Report by the 
tenth day of the month following the end of each quarter; 30 TAC 
§290.117(c)(2)(B), (h), and (i)(1), by failing to collect lead and 
copper tap samples at the required five sample sites, have the samples 
analyzed, and report the results to the executive director; 30 TAC 
§290.117(i)(6) and (j), by failing to provide consumer notification of 
lead tap water monitoring results to persons served at the sites (taps) 
that were tested, and failing to mail a copy of the consumer notification 
of tap results to the executive director along with certification that 
the consumer notification was distributed in a manner consistent with 
TCEQ requirements; and 30 TAC §290.271(b) and §290.274(a) and 
(c), by failing to mail or directly deliver one copy of the Consumer 
Confidence Report (CCR) to each bill paying customer by July 1st for 
each year, and failing to submit to the TCEQ by July 1st for each year a 
copy of the annual CCR and certification that the CCR was distributed 
to customers of the facility and that the information in the CCR is 
correct and consistent with compliance monitoring data; PENALTY: 
$1,736; STAFF ATTORNEY: Jaime Garcia, Litigation Division, MC 
175, (512) 239-5807; REGIONAL OFFICE: Tyler Regional Office, 
2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 
TRD-201905012 
Charmaine Backens 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 30, 2019 

♦ ♦ ♦ 
Notice of Public Hearing on Proposed Revisions to 30 TAC 
Chapter 305 

The Texas Commission on Environmental Quality (commission) will 
conduct a public hearing to receive testimony regarding proposed re-
visions to 30 Texas Administrative Code (TAC) Chapter 305, Consoli-
dated Permits, §305.541, under the requirements of Texas Government 
Code, Chapter 2001, Subchapter B. 

The proposed rulemaking would implement House Bill 2771 from the 
86th Texas Legislature, 2019, by amending §305.541 to adopt by ref-
erence the United States Environmental Protection Agency's effluent 
limitations guidelines for the oil and gas extraction point source cate-
gory and the centralized waste treatment category (40 Code of Federal 
Regulations Parts 435 and 437). 

The commission will hold a public hearing on this proposal on February 
4, 2020, at 2:00 p.m. in Building E, Room 201S, at the commission's 
central office located at 12100 Park 35 Circle, Austin, Texas 78753. 
The hearing is structured for the receipt of oral or written comments 
by interested persons. Individuals may present oral statements when 
called upon in order of registration. Open discussion will not be per-
mitted during the hearing; however, commission staff members will be 
available to discuss the proposal 30 minutes prior to the hearing. 

Persons who have special communication or other accommodation 
needs who are planning to attend the hearing should contact Sandy 
Wong, Office of Legal Services, at (512) 239-1802 or (800) RE-
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

LAY-TX (TDD). Requests should be made as far in advance as 
possible. 

Written comments may be submitted to Andreea Vasile, MC 205, 
Office of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to (512) 239-4808. Electronic comments may be submitted at: 
https://www6.tceq.texas.gov/rules/ecomments/. File size restric-
tions may apply to comments being submitted via the eComments 
system. All comments should reference Rule Project Number 
2019-118-305-OW. The comment period closes on February 11, 
2020. Copies of the proposed rulemaking can be obtained from 
the commission's website at https://www.tceq.texas.gov/rules/pro-
pose_adopt.html. For further information, please contact Laurie Fleet, 
Water Quality Division, at (512) 239-5445. 
TRD-201904952 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: December 20, 2019 

Notice of Public Hearing on Proposed Revisions to 30 TAC 
Chapters 305 and 335 

The Texas Commission on Environmental Quality (commission) will 
conduct a public hearing to receive testimony regarding proposed 
revisions to 30 TAC Chapter 305, Consolidated Permits, §305.64 
and the repeal of §305.149; and revisions to 30 TAC Chapter 335, 
Industrial Solid Waste and Municipal Hazardous Waste, §§335.1, 
335.2, 335.10 - 335.13, 335.24, 335.31, 335.43, 335.63, 335.69, 
335.71, 335.76, 335.78, 335.91, 335.112, 335.152, 335.251, 335.261, 
335.262, 335.331, 335.501, 335.504, 335.590, and 335.602, and new 
§335.281 under the requirements of Texas Health and Safety Code, 
§§361.017, 361.024, and 361.082; Texas Water Code, §5.103; and 
Texas Government Code, Chapter 2001, Subchapter B. 

The proposed rulemaking would revise state industrial solid waste and 
hazardous waste management regulations to maintain equivalency with 
Resource Conservation and Recovery Act revisions promulgated by the 
United States Environmental Protection Agency, and implement House 
Bill 1953, 86th Texas Legislature, 2019, Regular Session, relating to 
the conversion of plastics and other recyclable material through pyrol-
ysis or gasification. 

The commission will hold a public hearing on this proposal on February 
6, 2020, at 10:00 a.m. in Building E, Room 201S, at the commission's 
central office located at 12100 Park 35 Circle, Austin, Texas 78753. 
The hearing is structured for the receipt of oral or written comments 
by interested persons. Individuals may present oral statements when 
called upon in order of registration. Open discussion will not be per-
mitted during the hearing; however, commission staff members will be 
available to discuss the proposal 30 minutes prior to the hearing. 

Persons who have special communication or other accommodation 
needs who are planning to attend the hearing should contact Sandy 
Wong, Office of Legal Services at (512) 239-1802 or (800) RELAY-TX 
(TDD). Requests should be made as far in advance as possible. 

Written comments may be submitted to Kris Hogan, MC 205, 
Office of Legal Services, Texas Commission on Environmental 
Quality, P.O. Box 13087, Austin, Texas 78711-3087, or faxed 
to (512) 239-4808. Electronic comments may be submitted at: 
https://www6.tceq.texas.gov/rules/ecomments/. File size restric-
tions may apply to comments being submitted via the eComments 
system. All comments should reference Rule Project Number 

2019-085-335-WS. The comment period closes February 11, 2020. 
Copies of the proposed rulemaking can be obtained from the commis-
sion's website at https://www.tceq.texas.gov/rules/propose_adopt.html. 
For further information, please contact Jarita Sepulvado, Industrial 
and Hazardous Waste Permits Section, (512) 239-4413. 
TRD-201904987 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: December 20, 2019 

Texas Ethics Commission 
List of Late Filers 
Below is a list from the Texas Ethics Commission naming the filers 
who failed to pay the penalty fine for failure to file the report, or filing 
a late report, in reference to the specified filing deadline. If you have 
any questions, you may contact Sue Edwards at (512) 463-5800. 

Deadline: Lobby Activities Report due October 10, 2019 

John Kroll, 1212 Guadalupe, Ste. 1003, Austin, Texas 78701 

Kelly McBeth, P.O. Box 5100, Austin, Texas 78763 

Kelly Parker, 107 Mirror Lake, San Antonio, Texas 78260 

Karen Steakley, c/o Tesla, 11410 Century Oaks Terrance A03A, Austin, 
Texas 78758 

Charles B. Wilkison, 400 W. 14th St., Ste. 100, Austin, Texas 78701 

Deadline: Personal Financial Statement due July 1, 2019 

Jarvis Johnson, 1051 Cottage Oak, Houston, Texas 77091 

TRD-201904929 
Anne Temple Peters 
Executive Director 
Texas Ethics Commission 
Filed: December 19, 2019 

General Land Office 
Official Notice to Vessel Owner/Operator 
(Pursuant to §40.254, Tex. Nat. Res. Code) 

PRELIMINARY REPORT 

Authority 

This preliminary report and notice of violation was issued by Jimmy A. 
Martinez, Deputy Director, Oil Spill Prevention and Response Division 
(OSPR), Texas General Land Office, on December 12, 2019. 

Facts 

Based on an investigation conducted by Texas General Land Office-Re-
gion 1 staff on December 12, 2019, the Commissioner of the General 
Land Office (GLO) has determined that an approximately 31' fiber-
glass hull recreational vessel identified as GLO Vessel Tracking Num-
ber 1-1867 is in a derelict and abandoned condition without the consent 
of the commissioner. The vessel is located at Latitude 29° 58' 05"N, 
93° 51' 34"W, 9000 Yacht Club Road, Port Arthur Texas 77642. The 
GLO determined that pursuant to OSPRA §40.254(b)(2)(B), that the 
vessel has intrinsic value. The GLO has also determined that, because 
of the vessel's location and condition, the vessel poses a NAVIGATION 
HAZARD/THREAT TO PUBLIC HEATH, SAFETY, OR WELFARE. 
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Violation 

YOU ARE HEREBY GIVEN NOTICE, pursuant to the provisions 
of §40.254 of the Texas Natural Resources Code (OSPRA), that you are 
in violation of OSPRA §40.108(a) that prohibits a person from leaving, 
abandoning, or maintaining any structure or vessel in or on coastal wa-
ters, on public or private lands, or at a public or private port or dock 
if the structure or vessel is in a wrecked, derelict, or substantially dis-
mantled condition, and the Commissioner determines the vessel is in-
volved in an actual or threatened unauthorized discharge of oil; a threat 
to the public health, safety, and welfare; a threat to the environment; 
or a navigational hazard. The Commissioner is authorized by OSPRA 
§40.108(b) to dispose of or contract for the disposal of any vessel de-
scribed in §40.108(a). 

Recommendation 

The Deputy Director has determined that Charles Pace is the person 
responsible for abandoning this vessel (GLO Tracking Number 1-1867) 
and recommends that the Commissioner order the abandoned vessel be 
disposed of in accordance with OSPRA §40.108. 

The owner or operator of this vessel can request a hearing to con-
test the violation and the removal and disposal of the vessel. If the 
owner or operator wants to request a hearing, a request in writing 
must be made within twenty (20) days of this notice being posted 
on the vessel. The request for a hearing must be sent to: Texas 
General Land Office, Oil Spill Prevention and Response Division, 
P.O. Box 12873, Austin, TX 78711. Failure to request a hearing 
may result in the removal and disposal of the vessel by the GLO. If 
the GLO removes and disposes of the vessel, the GLO has author-
ity under TNRC §40.108(b) to recover the costs of removal and 
disposal from the vessel's owner or operator. For additional infor-
mation, contact Michelle Castilleja at (512) 463-2613. 
TRD-201904930 
Mark A. Havens 
Chief Clerk and Deputy Land Commissioner 
General Land Office 
Filed: December 19, 2019 

♦ ♦ ♦ 
Office of the Governor 
Notice of Available Funding Opportunities 
Office of the Governor, Public Safety Office (PSO) 

The Homeland Security Grants Division (HSGD), located in the PSO, 
is announcing the following funding opportunities for State Fiscal 
Year 2021. Details for these opportunities, including the open and 
close date for the solicitation, can be found on the eGrants Calendar 
(https://eGrants.gov.texas.gov/fundopp.aspx). 

--Border Prosecution Unit (BPU) -- The purpose of this announcement 
is to solicit applications for projects that prosecute border crimes. 

--Local Border Security Program (LBSP) -- The purpose of this an-
nouncement is to solicit applications for projects that support Opera-
tion Border Star. 

--Nonprofit Security Grant Program (NSGP) -- The purpose of this an-
nouncement is to solicit applications for projects that support physical 
security enhancements and other security activities to nonprofit orga-
nizations that are at high risk of a terrorist attack based on the nonprofit 
organization's ideology, beliefs or mission. 

--Statewide Emergency Radio Infrastructure -- The purpose of this an-
nouncement is to solicit applications for projects that support state and 
regional efforts to improve or sustain interoperable emergency radio 
infrastructure. 

--Texas Anti-Gang (TAG) Program -- The purpose of this announce-
ment is to solicit applications for preselected projects that support re-
gional, multidisciplinary approaches to combat gang violence through 
the coordination of gang prevention, intervention, and suppression ac-
tivities. 

--Texas Conversion to the National Incident-Based Reporting System 
(NIBRS) -- The purpose of this announcement is to solicit applications 
for projects that enable local law enforcement agencies to upgrade their 
technology infrastructure to support the submission of data to the Uni-
form Crime Reporting (UCR) National Incident-Based Reporting Sys-
tem. 
TRD-201904943 
Aimee Snoddy 
PSO Executive Director 
Office of the Governor 
Filed: December 20, 2019 

♦ ♦ ♦ 
Texas  Health  and  Human  Services  Commission 
Correction  of  Error 
The  Executive  Commissioner  of  the  Texas  Health  and  Human  Services  
Commission  (HHSC)  proposed  amendments  to  26  TAC  §748.313  in  
the  December  27,  2019,  issue  of  the  Texas  Register  (44  TexReg  8200). 

Due  to  an  error  by  the  Texas  Register,  the  figure  for  26  TAC  §748.313  
was  inadvertently  left  out  of  the  print  version  and  the  online  .pdf  version  
of  the  December  27  issue.  The  figure  was  included  in  the  online  .html  
version  as  well  as  the  online  Texas  Register  database.  The  figure  will  
be  republished  in  its  entirety. 
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TRD-201905018 ♦ ♦ ♦ 
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♦ ♦ ♦ 

Notice of Public Hearing on Proposed Medicaid Payment 
Rates for the 2020 Annual Healthcare Common Procedure 
Coding System (HCPCS) Updates 
Hearing. The Texas Health and Human Services Commission (HHSC) 
will conduct a public hearing on January 28, 2020, at 1:30 p.m., to 
receive public comment on proposed Medicaid payment rates for the 
2020 Annual Healthcare Common Procedure Coding System (HCPCS) 
Updates. 

The public hearing will be held in HHSC's Public Hearing Room 
at the Brown-Heatly Building, located at 4900 North Lamar 
Boulevard, Austin, Texas 78751. Entry is through security at 
the main entrance of the building, which faces Lamar Boule-
vard. HHSC will broadcast the public hearing; the broadcast 
can be accessed at https://hhs.texas.gov/about-hhs/communica-
tions-events/live-archived-meetings. The broadcast will be archived 
and can be accessed on demand at the same website. The public 
hearing will be held in compliance with Texas Human Resources Code 
§32.0282, which requires public notice of and hearings on proposed 
Medicaid reimbursements. 

Proposal. The payment rates for the 2020 Annual HCPCS Updates are 
proposed to be effective January 1, 2020, for the following services: 

Blood - Type of Service (TOS) 0; 

Physician Administered Drugs - TOS 1 (Medical Services); 

Medical Services - TOS 1 (Medical Services); 

Surgery and Assistant Surgery Services - TOS 2 (Surgery Services) and 
TOS 8 (Assistant Surgery); 

Hospital Diagnostic Imaging - TOS 4 (Radiology); 

Radiological Services - TOS 4 (Radiology), TOS I (Professional Com-
ponent), and TOS T (Technical Component); 

Clinical Diagnostic Laboratory Services - TOS 5 (Laboratory); 

Nonclinical Laboratory Services - TOS 5, TOS I, and TOS T; 

Durable Medical Equipment, Prosthetics, Orthotics, and Supplies -
TOS 9 (Other Medical Items or Services), TOS J (DME Purchase -
New), TOS L (DME Rental - Monthly); 

Ambulatory Surgical Center and Hospital Ambulatory Surgical Center 
- TOS F (Ambulatory Surgical Center); and 

Dental Services - TOS W (Texas Health Steps Dental/Orthodontia). 

Methodology and Justification. The proposed payment rates were 
calculated in accordance with Title 1 of the Texas Administrative Code: 

§355.8021, which addresses the reimbursement methodology for home 
health services; 

§355.8023, which addresses the reimbursement methodology for 
durable medical equipment, prosthetics, orthotics, and supplies 
(DMEPOS); 

§355.8061, which addresses outpatient hospital reimbursement; 

§355.8085, which addresses the reimbursement methodology for 
physicians and other practitioners; 

§355.8097, which addresses the reimbursement methodology for phys-
ical, occupational, and speech therapy services; 

§355.8121, which addresses the reimbursement for ambulatory surgi-
cal centers; 

§355.8441, which addresses reimbursement methodologies for Early 
and Periodic Screening, Diagnosis, and Treatment (EPSDT) services 

(known in Texas as Texas Health Steps) and the THSteps Comprehen-
sive Care Program (CCP); and 

§355.8610, which addresses the reimbursement for clinical laboratory 
services. 

Briefing Packets. Briefing packets describing the proposed payment 
rates for each topic will be available at http://rad.hhs.texas.gov/rate-
packets on or after January 6, 2020. Packets will be posted separately 
by topic as soon as they are complete. Interested parties may obtain 
copies of the briefing packets prior to the hearing by contacting Rate 
Analysis by telephone at (512) 730-7401; by fax at (512) 730-7475; 
or by e-mail at RADAcuteCare@hhsc.state.tx.us. The briefing packets 
will also be available at the public hearing. 

Written Comments. Written comments regarding the proposed pay-
ment rates may be submitted in lieu of, or in addition to, oral testi-
mony until 5:00 p.m. the day of the hearing. Written comments may 
be sent by U.S. mail to the Texas Health and Human Services Commis-
sion, Attention: Rate Analysis, Mail Code H-400, P.O. Box 149030, 
Austin, Texas 78714-9030; by fax to Rate Analysis at (512) 730-7475; 
or by e-mail to RADAcuteCare@hhsc.state.tx.us. In addition, written 
comments may be sent by overnight mail or hand delivered to Texas 
Health and Human Services Commission, Attention: Rate Analysis, 
Mail Code H-400, Brown-Heatly Building, 4900 North Lamar Blvd., 
Austin, Texas 78751. 

Persons with disabilities who wish to attend the hearing and require 
auxiliary aids or services should contact Rate Analysis at (512) 730-
7401 at least 72 hours in advance, so appropriate arrangements can 
be made. 
TRD-201904989 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: December 20, 2019 

Texas Department of Housing and Community
Affairs 
Release of the Notice of Funding Availability (NOFA) for the 
Texas Department of Housing and Community Affairs Fiscal 
Years 2020 - 2021 Texas Bootstrap Loan Program 

I. Source of Funds. 

The Texas Bootstrap Loan Program is funded through the Housing 
Trust Fund and established in Texas Government Code, §2306 Sub-
chapter FF, Owner-Builder Loan Program, to provide very low-income 
households (Owner-Builders) an opportunity to purchase or refinance 
real property on which to build new housing or repair their existing 
homes through sweat-equity. 

II. Notice of Funding Availability (NOFA) Summary. 

The Texas Department of Housing and Community Affairs (the Depart-
ment) announces $6,430,382.52 from the Texas Housing Trust Fund 
(HTF) for Fiscal Years 2020 and 2021 of the Texas Bootstrap Loan 
Program. The funding will be available beginning Thursday, January 
16, 2020, at 9:30 a.m. Austin local time through an online reserva-
tion system for eligible Nonprofit Owner-Builder Housing Providers 
(NOHPs) and Colonia Self-Help Centers (CSHCs) to reserve funds on 
behalf of eligible Owner-Builders. 

The Texas Bootstrap Loan Program provides 0% interest loans of up 
to $45,000 to Owner-Builders who provide at least 65% of the labor 
necessary to build or rehabilitate their housing by working with a state-
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certified NOHP or CSHC. Owner-builder's household income may not 
exceed 60% of Area Median Family Income. 

Eligible nonprofit organizations and CSHCs must first apply to become 
certified NOHPs in order to administer the Texas Bootstrap Loan Pro-
gram. To be able to reserve Program funds on behalf of an Owner-
Builder, the entities must execute a Reservation System Agreement 
with the Department. 

III. Additional Information. 

The Fiscal Years 2020-21 Texas Bootstrap Loan Program NOFA is 
on the Department's website at http://www.tdhca.state.tx.us/oci/boot-
strap.htm. Please contact Lisa Johnson for more information regarding 
the NOFA at (512) 936-9988 or lisa.johnson@tdhca.state.tx.us. 
TRD-201905014 
Bobby Wilkinson 
Executive Director 
Texas Department of Housing and Community Affairs 
Filed: December 30, 2019 

North Central Texas Council of Governments 
Request for Proposals for Southern Dallas County Regional 
Veloweb Alignment Study 

The North Central Texas Council of Governments (NCTCOG) is re-
questing written proposals from consulting firms to provide support 
for the review of the feasibility of various Regional Veloweb and bike-
way segments in southern Dallas County linking the cities of Cedar 
Hill, DeSoto, Duncanville, and Lancaster. The Project study area is 
bounded on the west in the City of Cedar Hill from the existing trail 
along FM 1382 near the intersection of W. Pleasant Run Road to the 
east in Lancaster with the existing trail along E. Pleasant Run Road 
near the intersection of N. Lancaster-Hutchins Road. 

Project deliverables will include five percent conceptual schematics, 
vertical alignments at critical locations, phasing of implementation, 
opinions of costs for each jurisdiction, environmental summary, and 
right-of-way and/or easements requirements of various trail segments, 
sidepaths, major highway crossings, major intersections, and railroad 
crossings. 

Proposals must be received no later than 5:00 p.m. Central Time, 
on Friday, February 7, 2020, to Kevin Kokes, Program Manager, 
North Central Texas Council of Governments, 616 Six Flags Drive, 
Arlington, Texas 76011. The Request for Proposals will be available 
at www.nctcog.org/rfp by the close of business on Friday, January 10, 
2020. 

NCTCOG encourages participation by disadvantaged business enter-
prises and does not discriminate on the basis of age, race, color, reli-
gion, sex, national origin, or disability. 
TRD-201904945 
R. Michael Eastland 
Executive Director 
North Central Texas Council of Governments 
Filed: December 20, 2019 

Texas Racing Commission 
Notice of Deadline to Request Recognition as Horsemen's 
Representative 

Pursuant to Section 2023.051 of the Texas Racing Act (Texas Occu-
pations Code §2023.051), and Title 16, Texas Administrative Code 
(TAC), §309.299, the Executive Director for the Texas Racing Com-
mission provides notice that Monday, February 10, 2020, is the dead-
line to request Commission recognition as the horsemen's representa-
tive organization. 

Section 2023.051 of the Texas Racing Act authorizes the Commission 
to recognize an organization to represent members of a segment of the 
racing industry, including owners, breeders, trainers, kennel operators, 
and other persons involved in the racing industry. In 16 TAC §309.299, 
the Commission has adopted criteria for being recognized as the organ-
ization to represent horse owners and trainers. This organization will 
be responsible for negotiating with each licensed racetrack regarding 
the racetrack's live racing programs, including but not limited to the 
allocation of purse money to various live races, the exporting of simul-
cast signals, and the importing of simulcast signals during live race 
meetings. 

To be eligible for recognition as the horsemen's representative organi-
zation, each officer and director of the organization during the two-year 
term of the recognition must be licensed by the Commission as an 
owner or trainer. The Commission will also review the experience and 
qualifications of the organization's directors, executive officers, and 
management personnel, the organization's benevolence programs, and 
the degree to which the organization's membership represents a fair and 
equitable cross-section of the horse owners and trainers participating at 
each of the racetracks in this state. The organization is subject to audit 
by the Texas Racing Commission. 

To request recognition, an organization must file a written request on a 
form prescribed by the Executive Director. To obtain a copy of the form 
or for more information, interested persons should contact Devon Bi-
jansky, General Counsel, Texas Racing Commission, P.O. Box 12080, 
Austin, Texas 78711-2080, (512) 833-6699, FAX (512) 833-6907. 
TRD-201904922 
Chuck Trout 
Executive Director 
Texas Racing Commission 
Filed: December 18, 2019 

♦ ♦ ♦ 
Texas Department of Transportation 
Aviation Division -- Request for Qualifications (RFQ) for 
Professional Engineering Services 
Clover Acquisition Corporation, through its agent, the Texas Depart-
ment of Transportation (TxDOT), intends to engage a professional en-
gineering firm for services pursuant to Chapter 2254, Subchapter A, 
of the Government Code. TxDOT Aviation Division will solicit and 
receive qualification statements for the current aviation project as de-
scribed below. 

Current Project: Clover Acquisition Corporation; TxDOT CSJ No.: 
2012CLOVE. 

The TxDOT Project Manager is Robert Johnson, P.E. 

Scope: Provide engineering and design services to prepare a drainage 
study. 

The Agent, in accordance with the provisions of Title VI of the Civil 
Rights Act of 1964 (78 Stat. 252, 42 U.S.C. §§ 2000d to 2000d-4) 
and the Regulations, hereby notifies all respondents that it will affir-
matively ensure that for any contract entered into pursuant to this ad-
vertisement, disadvantaged business enterprises will be afforded full 
and fair opportunity to submit in response to this solicitation and will 
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not be discriminated against on the grounds of race, color, or national 
origin in consideration for an award. 

The proposed contract is subject to 49 CFR Part 26 concerning the 
participation of Disadvantaged Business Enterprises (DBE). 

The DBE goal for the design phase of the current project is 23%. 

To assist in your qualification statement preparation the crite-
ria and most recent Airport Layout Plan are available online at 
http://www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm by 
selecting "Pearland Regional Airport." The qualification statement 
should address a technical approach for the current scope only. Firms 
shall use page 4, Recent Airport Experience, to list relevant past 
projects. 

AVN-550 Preparation Instructions: 

Interested firms shall utilize the latest version of Form AVN-550, titled 
"Qualifications for Aviation Architectural/Engineering Services." The 
form may be requested from TxDOT, Aviation Division, 125 E. 11th 
Street, Austin, Texas 78701-2483, phone number, (800) 68-PILOT 
(74568). The form may be emailed by request or downloaded from 
the TxDOT website at http://www.txdot.gov/inside-txdot/division/avi-
ation/projects.html. The form may not be altered in any way. 

Firms must carefully follow the instructions provided on each page of 
the form. Qualifications shall not exceed the number of pages in the 
AVN-550 template. The AVN-550 consists of eight pages of data plus 
one optional illustration page. A prime provider may only submit one 
AVN-550. If a prime provider submits more than one AVN-550, or 
submits a cover letter with the AVN-550, that provider will be disqual-
ified. Responses to this solicitation WILL NOT BE ACCEPTED IN 
ANY OTHER FORMAT. 

ATTENTION: To ensure utilization of the latest version of Form AVN-
550, firms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a 
previous download may not be the exact same format. Form AVN-550 
is a PDF Template. 

The completed Form AVN-550 must be received in the TxDOT 
Aviation eGrants system no later than February 11, 2020, 11:59 
p.m. (CDST). Electronic facsimiles or forms sent by email or regu-
lar/overnight mail will not be accepted. 

Firms that wish to submit a response to this solicitation must be a user 
in the TxDOT Aviation eGrants system no later than one business day 
before the solicitation due date. To request access to eGrants, please 
complete the Contact Us web form located at http://txdot.gov/govern-
ment/funding/egrants-2016/aviation.html. 

An instructional video on how to respond to a solicitation in eGrants 
is available at http://txdot.gov/government/funding/egrants-2016/avia-
tion.html. 

Step by step instructions on how to respond to a solicita-
tion in eGrants will also be posted in the RFQ packet at 
http://www.dot.state.tx.us/avn/avninfo/notice/consult/index.htm. 

The consultant selection committee will be composed of local gov-
ernment representatives. The final selection by the committee will 
generally be made following the completion of review of AVN-550s. 
The committee will review all AVN-550s and rate and rank each. 
The Evaluation Criteria for Engineering Qualifications can be found 
at http://www.txdot.gov/inside-txdot/division/aviation/projects.html 
under Information for Consultants. All firms will be notified and 
the top-rated firm will be contacted to begin fee negotiations for the 
design and bidding phases. The selection committee does, however, 
reserve the right to conduct interviews for the top-rated firms if the 
committee deems it necessary. If interviews are conducted, selection 
will be made following interviews. 

Please contact TxDOT Aviation for any technical or procedural ques-
tions at (800) 68-PILOT (74568). For procedural questions, please 
contact Sheri Quinlan, Grant Manager. For technical questions, please 
contact Robert Johnson, P.E., Project Manager. 

For questions regarding responding to this solicitation in eGrants, 
please contact the TxDOT Aviation help desk at (800) 687-4568 or 
avn-egrantshelp@txdot.gov. 
TRD-201904941 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Filed: December 19, 2019 
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How to Use the Texas Register 
Information Available: The sections of the Texas Register 

represent various facets of state government. Documents contained 
within them include:
 Governor - Appointments, executive orders, and 
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency Rules - sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies 
from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Review of Agency Rules - notices of state agency rules 
review. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules - notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 43 (2018) is cited as follows: 43 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “43 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 43 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, James Earl Rudder Building, 1019 Brazos, 
Austin. Material can be found using Texas Register indexes, the 
Texas Administrative Code section numbers, or TRD number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Texas Register 
is available in an .html version as well as a .pdf  version through 
the internet. For website information, call the Texas Register at 
(512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code  (TAC) is the compilation of  

all final state  agency rules published in the  Texas Register. 
Following its effective date, a rule is entered into the Texas  
Administrative Code. Emergency rules, which may be adopted by  
an agency  on an interim basis,  are not codified within the TAC. 
 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles  are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each  
Part represents  an individual state agency. 
 
 The complete  TAC is available through the Secretary of  
State’s website at http://www.sos.state.tx.us/tac.   
 
 The Titles of the  TAC, and their  respective Title  numbers  are: 
 

 1. Administration 
 4. Agriculture 
 7. Banking and Securities 
 10. Community  Development 

13. Cultural Resources 
 16. Economic Regulation 

  19.  Education 
22. Examining Boards 
25. Health  Services  

  26. Health and  Human Services 
 28. Insurance 

30. Environmental Quality 
  31. Natural Resources and Conservation 

 34. Public Finance 
  37. Public Safety and Corr ections  
  40. Social Services and Assistance 

 43. Transportation 
 
How to Cite: Under the TAC scheme, each section is designated  
by a  TAC number. For example in the citation  1 TAC §27.15: 1  
indicates the title under which the  agency appears in the Texas  
Administrative Code; TAC stands for the Texas Administrative  
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter).  
 
How to Update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative  
Code, please look at the Index of  Rules. 
 
The Index of Rules is published cumulatively  in the blue-cover 
quarterly indexes to the Texas Register. 
 
If a rule has changed during the time period covered by the table, 
the rule’s TAC number will be printed with the Texas Register 
page number and a notation indicating the type of filing 
(emergency, proposed, withdrawn, or adopted) as shown in the 
following example.  
 
 TITLE 1. ADMINISTRATION 
 Part 4. Office of the Secretary of State 
 Chapter 91. Texas Register 
 1 TAC §91.1……..........................................950 (P)  
 

http://www.sos.state.tx.us/tac
http:http://www.sos.state.tx.us


  

             
     

         
 

  
             

 

SALES AND CUSTOMER SUPPORT 

Sales - To purchase subscriptions or back issues, you may contact LexisNexis Sales at 
1-800-223-1940 from 7 a.m. to 7 p.m., Central Time, Monday through Friday. Subscription 
cost is $502 annually for first-class mail delivery and $340 annually for second-class 
mail delivery. 

Customer Support - For questions concerning your subscription or account information, 
you may contact LexisNexis Matthew Bender Customer Support from 7 a.m. to 7 p.m., 
Central Time, Monday through Friday. 

Phone: (800) 833-9844 
Fax: (518) 487-3584 
E-mail: customer.support@lexisnexis.com 
Website: www.lexisnexis.com/printcdsc 
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