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As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

C]OVERNOR

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Proclamation 41-3740
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, 1, Greg Abbott, Governor of the State of Texas, issued a
disaster proclamation on August 23, 2017, certifying that Hurricane
Harvey posed a threat of imminent disaster for Aransas, Austin, Bee,
Brazoria, Calhoun, Chambers, Colorado, DeWitt, Fayette, Fort Bend,
Galveston, Goliad, Gonzales, Harris, Jackson, Jefferson, Jim Wells,
Karnes, Kleberg, Lavaca, Liberty, Live Oak, Matagorda, Nueces,
Refugio, San Patricio, Victoria, Waller, Wharton, and Wilson counties;
and

WHEREAS, the disaster proclamation of August 23, 2017, was subse-
quently amended on August 26, August 27, August 28, and September
14 to add the following counties to the disaster proclamation: Angelina,
Atascosa, Bastrop, Bexar, Brazos, Burleson, Caldwell, Cameron, Co-
mal, Grimes, Guadalupe, Hardin, Jasper, Kerr, Lee, Leon, Madison,
Milam, Montgomery, Newton, Orange, Polk, Sabine, San Augustine,
San Jacinto, Trinity, Tyler, Walker, Washington, and Willacy; and

WHEREAS, on September 20, 2017, and in each subsequent month
effective through today, I issued proclamations renewing the disaster
declaration for all counties listed above; and

WHEREAS, due to the catastrophic damage caused by Hurricane Har-
vey, a state of disaster continues to exist in those same counties;

NOW, THEREFORE, in accordance with the authority vested in me by
Section 418.014 of the Texas Government Code, I do hereby renew the
disaster proclamation for the 60 counties listed above.

Pursuant to Section 418.017 of the code, I authorize the use of all avail-
able resources of state government and of political subdivisions that are
reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the code, any regulatory statute pre-
scribing the procedures for conduct of state business or any order or
rule of a state agency that would in any way prevent, hinder, or delay
necessary action in coping with this disaster shall be suspended upon
written approval of the Office of the Governor. However, to the ex-
tent that the enforcement of any state statute or administrative rule re-
garding contracting or procurement would impede any state agency's
emergency response that is necessary to protect life or property threat-
ened by this declared disaster, | hereby authorize the suspension of such
statutes and rules for the duration of this declared disaster.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 11th day of June, 2020.

Greg Abbott, Governor
TRD-202002346

¢ ¢ ¢

Proclamation 41-3741
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, Greg Abbott, Governor of the State of Texas, issued
a disaster proclamation on March 13, 2020, certifying under Section
418.014 of the Texas Government Code that the novel coronavirus
(COVID-19) poses an imminent threat of disaster for all counties in
the State of Texas; and

WHEREAS, in each subsequent month effective through today, I have
issued proclamations renewing the disaster declaration for all Texas
counties; and

WHEREAS, the Commissioner of the Texas Department of State
Health Services, Dr. John Hellerstedt, has determined that COVID-19
represents a public health disaster within the meaning of Chapter 81
of the Texas Health and Safety Code; and

WHEREAS, I have issued executive orders and suspensions of Texas
laws in response to COVID-19, aimed at protecting the health and safety
of Texans and ensuring an effective response to this disaster; and

WHEREAS, a state of disaster continues to exist in all counties due to
COVID- 19;

NOW, THEREFORE, in accordance with the authority vested in me by
Section 418.014 of the Texas Government Code, I do hereby renew the
disaster proclamation for all counties in Texas.

Pursuant to Section 418.017, I authorize the use of all available re-
sources of state government and of political subdivisions that are rea-
sonably necessary to cope with this disaster.

Pursuant to Section 418.016, any regulatory statute prescribing the pro-
cedures for conduct of state business or any order or rule of a state
agency that would in any way prevent, hinder, or delay necessary action
in coping with this disaster shall be suspended upon written approval
of the Office of the Governor. However, to the extent that the enforce-
ment of any state statute or administrative rule regarding contracting
or procurement would impede any state agency's emergency response
that is necessary to cope with this declared disaster, I hereby suspend
such statutes and rules for the duration of this declared disaster for that
limited purpose.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 11th day of June, 2020.

Greg Abbott, Governor
TRD-202002347

¢ ¢ ¢
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THE c ATTORNEY

GENERAL

The Texas Register publishes summaries of the following: Requests for
Opinions, Opinions, and Open Records Decisions.
An index to the full text of these documents is available on the Attorney

General’s website at https://www.texas.attorneygeneral.gov/attorney-general-opinions. For information about pending

requests for opinions, telephone (512) 463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of
his responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state
officials. The Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not
write legal opinions for private individuals or for any officials other than those specified by statute. (Listing of authorized
requestors: https://www.texasattorneygeneral.gov/attorney-general-opinions.)

Opinions

Opinion No. KP-0313

Mr. Steven C. McCraw

Director

Texas Department of Public Safety
Post Office Box 4087

Austin, Texas 78773-0001

Re: Whether over-the-road buses traveling on interstate highways in
Texas are subject to the tandem axle weight limitations established in
Transportation Code subsection 621.101(a)(2) (RQ-0320-KP)

SUMMARY

Transportation Code subsection 621.101(a)(2) prohibits operation of a
vehicle over or on a public highway if the vehicle has a tandem axle
weight heavier than 34,000 pounds, consistent with the provision in
23 U.S.C. § 127(a)(2) also limiting the tandem axle weight of vehicles
allowed to use interstate highways to 34,000 pounds. The exemption
from the federal law for over-the-road buses does not preempt a state
law imposing a 34,000-pound restriction otherwise applicable to those
buses. Thus, over-the-road buses traveling on interstate highways in
Texas are subject to the tandem axle weight limitations in Texas Trans-
portation Code subsection 621.101(a)(2).

Opinion No. KP-0314

Mr. Mike Novak

Executive Director

Texas Facilities Commission
Post Office Box 13047
Austin, Texas 78711-3047

Re: Authority of the Texas Facilities Commission and the State Preser-
vation Board in relation to a Bill of Rights monument authorized by
House Concurrent Resolution No. 111, adopted by the Eightieth Leg-
islature (RQ-0322-KP)

SUMMARY
House Concurrent Resolution 111, adopted in 2007 by the Eightieth
Legislature, authorized the State Preservation Board and the Facilities

Commission to approve and permit the construction of a monument on
the Capitol grounds commemorating the Bill of Rights of the United

States Constitution. The Legislature gave the Board and the Commis-
sion discretion about whether to approve and permit the construction
of such a monument and where to locate the monument.

The Legislature requires the State Preservation Board to review and
approve the site selection and construction of monuments within the
Capitol Complex.

Opinion No. KP-0315

The Honorable Roberto Serna
District Attorney

293rd Judicial District

458 Madison Street

Eagle Pass, Texas 78852

Re: Application of article III, section 53 of the Texas Constitution to
invoices submitted to a county under an amended service contract for
services performed prior to the amendment (RQ-0323-KP)

SUMMARY

Article 111, section 53 of the Texas Constitution prohibits a county or
municipal authority from granting extra compensation "after service
has been rendered, or a contract has been entered into, and performed
in whole or in part."

A county's payment of an amount owed under a contract for services
required by that contract is not prohibited extra compensation. Though
some services may have already been provided under an original con-
tract, if an amended contract is supported by new consideration, pay-
ment of an invoice submitted thereunder would comply with article I1I,
section 53 provided the new consideration is sufficient. A change in the
scope of work to require additional services in exchange for an addi-
tional payment likely constitutes adequate consideration in support of
the amendment, but that is a question for the commissioners court in
the first instance.

Opinion No. KP-0316

Mr. Darrell T. Brownlow
Chairman

San Antonio River Authority
100 East Guenther Street

San Antonio, Texas 78204-1401

ATTORNEY GENERAL June 26, 2020
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Re: Whether the San Antonio River Authority may release an inun-
dation easement that has been declared surplus without receiving fair
market value (RQ-0325-KP)

SUMMARY

Water Code section 49.226 provides for the sale or exchange of sur-
plus real or personal property of certain water districts. The San Anto-
nio River Authority may dispose of, sell, or release a surplus inunda-
tion easement without receiving fair market value pursuant to section
49.226.

A transfer of a real property interest in exchange for adequate consider-
ation is not an unconstitutional gratuity under article III, section 52(a)
of the Texas Constitution, which prohibits the gratuitous donation of
public funds or a thing of value.

It is for the governing body of the San Antonio River Authority in the
first instance to determine whether any particular transaction is sup-
ported by adequate consideration; and, if the transaction includes any
element of donation, whether the transaction satisfies article III, section
52(a).

Opinion No. KP-0317

The Honorable Senfronia Thompson
Chair, House Committee on Public Health
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Authority of Fort Bend Independent School District to maintain a
historic cemetery discovered on a school construction site (RQ-0326-
KP)

SUMMARY

The Legislature prohibits an owner of property on which an abandoned
cemetery has been discovered from constructing improvements on the
property in a manner that would disturb the cemetery. If a property
owner complies with this requirement, the law generally does not pro-
hibit the property owner from maintaining the cemetery on the land.

Pursuant to Health & Safety Code section 713.009, a municipality may,
by resolution, take possession and control of a cemetery within its
boundaries or extraterritorial jurisdiction if the cemetery threatens or
endangers public health, safety, comfort, or welfare. Chapter 715 of
the Health and Safety Code authorizes a district court to, upon mak-
ing certain findings, issue an order authorizing a nonprofit corporation
to restore, operate, and maintain a historic cemetery. In the absence
of a municipal resolution taking possession of the cemetery or a court
order authorizing a different entity to maintain the cemetery, the Fort
Bend Independent School District may continue to maintain the ceme-
tery discovered on its land in 2018.

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-202002402

Lesley French

General Counsel

Office of the Attorney General

Filed: June 16, 2020

¢ ¢ ¢
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EMERGENCY.

finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
l l LE S rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034).

TITLE 22. EXAMINING BOARDS

PART 22. TEXAS STATE BOARD OF
PUBLIC ACCOUNTANCY

CHAPTER 511. ELIGIBILITY
SUBCHAPTER C. EDUCATIONAL
REQUIREMENTS

22 TAC §511.57

The Texas State Board of Public Accountancy extends its adop-
tion of an emergency rule amending §511.57, concerning Qual-
ified Accounting Courses, for an additional 60 days. The emer-
gency amendment to §511.57 was originally published in the
March 27, 2020, issue of the Texas Register (45 TexReg 2099).

Reasoned Justification

In March 2020, a number of higher education institutions in Texas
converted from a physical class room presence to online elec-
tronic learning in order to minimize the risk of exposure, con-
traction and spread of the COVID-19 virus among on-campus
students, faculty and educational institution employees. Doing
so caused the student's online course work to not qualify for the
CPA exam. This is because Board rules required an applicant
to take the Certified Public Accountancy Exam to have a mini-
mum of 15 in-person classroom hours of advanced accounting
courses.

In order for the Board to recognize the online courses the uni-
versities were converting to, the Board enacted an emergency
rulemaking immediately eliminating for 120 days the 15 hours of
in-person classroom attendance. This occurred at the Board's
March meeting.

When the emergency rulemaking occurred, the Board was al-
ready considering the elimination of the 15 hours of in-person
advanced accounting course requirement. In fact the Board, at
its next meeting in May, proposed an amendment to §511.57 to
eliminate the requirement. The Board will consider the adoption
of the proposed amendment at its July Board meeting but in or-
der to maintain the effect of the emergency rule in the interim,
the Board must extend the emergency rulemaking an additional
60 days as allowed by law.

This extension to the emergency rulemaking is enacted pursuant
to the authority granted in §2001.034 Texas Government Code.

The statute affected by this extension to the emergency rulemak-
ing is Chapter 901 of the Texas Occupations Code.

$§511.57.  Qualified Accounting Courses.

(a) An applicant shall meet the board's accounting course re-
quirements in one of the following ways:

(1) Hold abaccalaureate or higher degree from a board-rec-
ognized institution of higher education as defined by §511.52 of this
title (relating to Recognized Institutions of Higher Education) and
present valid transcript(s) from board-recognized institution(s) that
show degree credit for no fewer than 30 semester credit hours of upper
division accounting courses as defined in subsection (e) of this section;
or

(2) Hold abaccalaureate or higher degree from a board-rec-
ognized institution of higher education as defined by §511.52 of this
title, and after obtaining the degree, complete the requisite 30 semester
credit hours of upper division accounting courses, as defined in subsec-
tion (e) of this section, from four-year degree granting institutions, or
accredited community colleges, provided that all such institutions are
recognized by the board as defined by §511.52 of this title, and that the
accounting programs offered at the community colleges are reviewed
and accepted by the board.

(b) Credit for hours taken at board-recognized institutions of
higher education using the quarter system shall be counted as 2/3 of a
semester credit hour for each hour of credit received under the quarter
system.

(¢) The board will accept no fewer than 30 semester credit
hours of accounting courses from the courses listed in subsection (e)(1)
- (14) of this section. The hours from a course that has been repeated
will be counted only once toward the required 30 semester hours. The
courses must meet the board's standards by containing sufficient busi-
ness knowledge and application to be useful to candidates taking the
UCPAE. A board-recognized institution of higher education must have
accepted the courses for purposes of obtaining a baccalaureate degree
or its equivalent, and they must be shown on an official transcript. [At
least 15 of these hours must result from physical attendance at classes

(d) A non-traditionally-delivered course meeting the require-
ments of this section must have been reviewed and approved through
a formal, institutional faculty review process that evaluates the course
and its learning outcomes and determines that the course does, in fact,
have equivalent learning outcomes to an equivalent, traditionally de-
livered course.

(e) The subject-matter content should be derived from the UC-
PAE Content Specifications Outline and cover some or all of the fol-
lowing:

(1) financial accounting and reporting for business organi-
zations that may include:

(A) up to nine semester credit hours of intermediate ac-
counting;

(B) advanced accounting;
(C) accounting theory;

(2) managerial or cost accounting (excluding introductory
level courses);

EMERGENCY RULES June 26, 2020 45 TexReg 4247



(3) auditing and attestation services;

(4) internal accounting control and risk assessment;
(5) financial statement analysis;

(6) accounting research and analysis;

(7) up to 12 semester credit hours of taxation (including tax
research and analysis);

(8) financial accounting and reporting for governmental
and/or other nonprofit entities;

(9) up to 12 semester credit hours of accounting informa-
tion systems, including management information systems ("MIS"),
provided the MIS courses are listed or cross-listed as accounting
courses, and the institution of higher education accepts these courses
as satisfying the accounting course requirements for graduation with a
degree in accounting;

(10) up to 12 semester credit hours of accounting data
analytics, provided the institution of higher education accepts these
courses as satisfying the accounting course requirements for gradu-
ation with a degree in accounting (while data analytics tools may be
taught in the courses, application of the tools should be the primary
objective of the courses);

(11) fraud examination;
(12) international accounting and financial reporting;

(13) an accounting internship program (not to exceed 3
semester credit hours) which meets the following requirements:

(A) the accounting knowledge gained is equal to or
greater than the knowledge gained in a traditional accounting class-
room setting;

(B) the employing firm provides the faculty coordinator
and the student with the objectives to be met during the internship;

(C) the internship plan is approved in advance by the
faculty coordinator;

(D) the employing firm provides significant accounting
work experience with adequate training and supervision of the work
performed by the student;

(E) the employing firm provides an evaluation of the
student at the conclusion of the internship, provides a letter describing
the duties performed and the supervision to the student, and provides a
copy of the documentation to the faculty coordinator and the student;

(F) the student keeps a diary comprising a chronologi-
cal list of all work experience gained in the internship;

(G) the student writes a paper demonstrating the knowl-
edge gained in the internship;

(H) the student and/or faculty coordinator provides ev-
idence of all items upon request by the board;

(I) the internship course shall not be taken until a min-
imum of 12 semester credit hours of upper division accounting course
work has been completed; and

(J) the internship course shall be the equivalent of a tra-
ditional course; and

(14) at its discretion, the board may accept up to three
semester hours of credit of accounting course work with substantial
merit in the context of a career in public accounting, provided the
course work is predominantly accounting or auditing in nature but not
included in paragraphs (1) - (12) of this subsection. For any course
submitted under this provision, the Accounting Faculty Head or Chair
must affirm to the board in writing the course's merit and content.

(f) The board requires that a minimum of two semester credit
hours in research and analysis relevant to the course content described
in subsection (e)(6) or (7) of this section be completed. The semester
credit hours may be obtained through a discrete course or offered
through an integrated approach. If the course content is offered
through integration, the institution of higher education must advise the
board of the course(s) that contain the research and analysis content.

(g) The following types of introductory courses do not meet
the accounting course definition in subsection (e) of this section:

(1) elementary accounting;

(2) principles of accounting;

(3) financial and managerial accounting;
(4) introductory accounting courses; and
(5) accounting software courses.

(h) Any CPA review course offered by an institution of higher
education or a proprietary organization shall not be used to meet the
accounting course definition.

(i) CPE courses shall not be used to meet the accounting course
definition.

(J) An ethics course required in §511.58(c) of this chapter (re-
lating to Definitions of Related Business Subjects and Ethics Courses)
shall not be used to meet the accounting course definition in subsection
(e) of this section.

(k) Accounting courses completed through an extension
school of a board recognized educational institution may be accepted
by the board provided that the courses are accepted for a business bac-
calaureate or higher degree conferred by that educational institution.

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal
authority to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002386

J. Randel (Jerry) Hill

General Counsel

Texas State Board of Public Accountancy

Effective date: July 9, 2020

Expiration date: September 7, 2020

For further information, please call: (512) 305-7842

¢ ¢ ¢
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Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 13. CULTURAL RESOURCES

PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 6. STATE RECORDS
SUBCHAPTER A. RECORDS RETENTION
SCHEDULING

13 TAC §§6.1, 6.5, 6.8

The Texas State Library and Archives Commission (Commis-
sion) proposes amendments to 13 TAC §6.1, Definitions; §6.5,
Certification of Records Retention Schedules and Amendments;
and §6.8, Implementation of Certified Records Retention Sched-
ules.

The proposed amendments include changes to improve accu-
racy and clarity as well as the addition of references to the Texas
State University Retention Schedule (URRS), added as §6.10(b)
in December 2019.

SUMMARY. The proposed amendments to §6.1 add the defini-
tion of Texas State University Records Retention Schedule, up-
date the definition of Texas State Records Retention Schedule
for consistency, and renumber the definitions accordingly.

The proposed amendment to §6.5 adds a reference to the Texas
State University Records Retention Schedule.

The proposed amendment to §6.8 updates the title of a refer-
enced standard and adds the ability to transfer archival records
in electronic format.

FISCAL NOTE. Craig Kelso, Director, State & Local Records
Management Division, has determined that for each of the first
five years the proposed amendments are in effect, there will not
be a fiscal impact on state or local government as a result of
enforcing or administering these amendments, as proposed.

PUBLIC BENEFIT/COST NOTE. Mr. Kelso has also determined
that for the first five-year period the amended rules are in effect,
the public benefit will be consistency and clarity in the schedule,
which will help to provide better management of records. Better
management of records will improve retention of public records
and increase access to those records by the public.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with the amendments to these
rules, as proposed. There is no effect on local economy for the
first five years that the proposed new section is in effect; there-
fore, no local employment impact statement is required under
Texas Government Code §2001.022 and 2001.024(a)(6).

ENVIRONMENTAL IMPACT STATEMENT. The Commission
has determined that the proposed amendments do not require
an environmental impact analysis because these amendments
are not major environmental rules under the Texas Government
Code §2001.0225.

COSTS TO REGULATED PERSONS. The proposed new sec-
tion does not impose a cost on regulated persons, including an-
other state agency, a special district, or a local government and,
therefore, is not subject to Texas Government Code §2001.0045.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Kelso has also de-
termined that there will be no impact on rural communities, small
businesses, or micro-businesses as a result of implementing
these amendments and therefore no regulatory flexibility anal-
ysis, as specified in Texas Government Code §2006.002, is re-
quired.

GOVERNMENT GROWTH IMPACT STATEMENT. Commission
staff prepared a Government Growth Impact Statement assess-
ment for this proposed rulemaking, as specific in Texas Gov-
ernment Code §2006.0221. During the first five years that the
amendments would be in effect, the proposed amendments: will
not create or eliminate a government program; will not result in
the addition or reduction of employees; will not require an in-
crease or decrease in future legislative appropriations; will not
lead to an increase or decrease in fees paid to a state agency;
will not create a new regulation; will not repeal an existing regula-
tion; and will not result in an increase or decrease in the number
of individuals subject to the rule. During the first five years that
the amendments would be in effect, the proposed amendments
will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. The Commission has deter-
mined that no private real property interests are affected by this
proposal and the proposal does not restrict or limit an owner's
right to his or her property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute
a taking under Texas Government Code §2007.043.

REQUEST FOR PUBLIC COMMENT. Written comments on
the proposed amendments may be directed to Megan Carey,
Manager, Records Management Assistance, via email at
rules@tsl.texas.gov, or by mail to P.O. Box 12927, Austin,
Texas, 78711-2927. Comments will be accepted for 30 days
after publication in the Texas Register.

STATUTORY AUTHORITY. The amended section is proposed
under Government Code, §441.158, which requires the Com-
mission to adopt records retention schedules by rule and re-
quires the Commission to provide records retention schedules
to local governments, and Government Code, §441.160, which
allows the commission to revise the schedules.
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CROSS REFERENCE TO STATUTE. Government Code, Chap-
ter 441.

§6.1.  Definitions.

The following words and terms, when used in these sections, shall have
the following meanings, unless the context clearly indicates otherwise.
Terms not defined in these sections shall have the meanings defined in
Government Code, §441.180.

(1) Agency head--The appointed or elected official who
serves by the state constitution, state statute, or action of the governing
body of a state agency as the chief executive and administrative officer
of a state agency.

(2) Archival state record--Any state record of enduring
value that will be preserved on a continuing basis by the commission
or another state agency until the state archivist indicates that based on
a reappraisal of the record it no longer merits further retention.

(3) Certification--The process, inclusive of recertification,
by which a records retention schedule or amendments to a schedule are
approved for use by a state agency during a certification period.

(4) Certification period--The period of time during which
a records retention schedule, including certified amendments to the
schedule, may be used by a state agency in the final disposition of state
records without additional authorization from the director and librar-
ian.

(5) Commission--The Texas State Library and Archives
Commission.

(6) Component--A division, department, program, or other
subdivision of a state agency.

(7) Confidential state record--Any state record to which
public access is denied under Government Code, Chapter 552, or other
state or federal law.

(8) Decertification--The process by which an approved
records retention schedule of a state agency is disapproved because of
failure of the state agency to adhere to the requirements of Government
Code, Chapter 441, Subchapter L, and these rules adopted under that
subchapter.

(9) Director and librarian--The chief executive and admin-
istrative officer of the Texas State Library and Archives Commission.

(10) Final disposition--Final processing of state records by
either destruction or archival preservation by the commission, by a state
agency, or by an alternate archival institution as permitted by Govern-
ment Code, Chapter 441, Subchapter L.

(11) Records management officer--The agency head or the
person appointed by the agency head to act as the state agency's rep-
resentative in all issues of records management policy, responsibility,
and statutory compliance pursuant to Government Code, §441.184.

(12) Records retention schedule--A document prepared in
accordance with §6.2 of this title (relating to Submission of Records
Retention Schedules for Certification).

(13) Records series--A group of identical or related records
that are normally used and/or filed together, and that permit evaluation
as a group for retention scheduling purposes.

(14) Retention period--The period of time during which
state records must be maintained before final disposition.

(15) State agency--Any department, commission, board,
office, or other agency in the executive, legislative, or judicial branch
of state government created by the constitution or a statute of this

state, including an eleemosynary institution; any university system
and its components; any institution of higher education as defined by
§61.003, Education Code, except a public junior college, not governed
by a university system board; the Texas Municipal Retirement System
and the Texas County and District Retirement System; and any public
nonprofit corporation created by the legislature whose responsibilities
and authority are not limited to a geographical area less than that of
the state.

(16) State archivist--The person designated by the director
and librarian to administer the state archives program under Govern-
ment Code, §441.181.

(17) State record--Any written, photographic, ma-
chine-readable, or other recorded information created or received
by or on behalf of a state agency or an elected state official that
documents activities in the conduct of state business or use of public
resources. The term does not include library or museum material
made or acquired and preserved solely for reference or exhibition
purposes; an extra copy of recorded information preserved only for
reference; a stock of publications or blank forms; or any records,
correspondence, notes, memoranda, or other documents, other than a
final written agreement described by §2009.054(c), associated with a
matter conducted under an alternative dispute resolution procedure in
which personnel of a state department or institution, local government,
special district, or other political subdivision of the state participated
as a party, facilitated as an impartial third party, or facilitated as the
administrator of a dispute resolution system or organization.

(18) State records administrator--The person designated by
the director and librarian to administer the state records management
program under Government Code, §441.182.

(19) Texas State Records Retention Schedule--Figure 13
TAC §6.10(a) [+ of §6-10] of this title (relating to Texas State Records
Retention Schedule).

(20) Texas State University Records Retention Schedule--
Figure 13 TAC §6.10(b) of this title (relating to Texas State University
Records Retention Schedule).

(21) [€20)] Vital state record--Any state record necessary to
the resumption or continuation of state agency operations in an emer-
gency or disaster; the re-creation of the legal and financial status of the
agency; or the protection and fulfillment of obligations to the people of
the state.

$§6.5.  Certification of Records Retention Schedules and Amendments.

(a) To be a candidate for certification, a records retention
schedule must:

(1) list all records series maintained by the state agency,
regardless of medium;

(2) indicate whether the records are archival state records
or state records that must be reviewed by the state archivist for potential
archival value prior to their destruction;

(3) ensure that state records maintained by the state agency
listed in the Texas State Records Retention Schedule or Texas State
University Records Retention Schedule are retained for the minimum
periods prescribed in the schedules;

(4) ensure that state records not listed in the Texas State
Records Retention Schedule are kept for a length of time sufficient to
meet administrative, legal, fiscal, and archival requirements; and

(5) be submitted in a manner and form prescribed by the
state records administrator.
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(b) To be a candidate for certification, an amendment to a
records retention schedule must meet the criteria in paragraphs (2) -
(5) of subsection (a) of this section.

(c) To be certified, a records retention schedule or an amend-
ment to the schedule must be approved by the director and librarian and
may also require the approval of the state auditor.

$§6.8.  Implementation of Certified Records Retention Schedules.

(a) A state agency must establish policies and procedures to
ensure state records are maintained until the expiration of the retention
periods on its records retention schedule.

(b) Final disposition of state records must ensure that:

(1) archival state records scheduled to be preserved by the
commission are transferred to the commission on paper, on micro-
form that meets the specifications in [the then mest eurrent version
of] American National Standard for Imaging Materials - Processed
Silver-Gelatin Type Black-and-White Film - Specifications for Stabil-
ity (ANSI/NAPM 1T9.1-1996), in electronic format that meets the re-
quirements of the state archives, [(ANSENAPM 1T9-1,)] or in another

medium with prior approval of the state archivist;

(2) records scheduled for destruction are destroyed in
a manner that ensures protection for any sensitive or confidential
information; and

(3) the final disposition of records is documented by the
state agency.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002337

Sarah Swanson

General Counsel

Texas State Library and Archives Commission
Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 463-5591

¢ ¢ ¢

CHAPTER 7. LOCAL RECORDS
SUBCHAPTER D. RECORDS RETENTION
SCHEDULES

13 TAC §7.125

(Editor's note: In accordance with Texas Government Code,
§2002.014, which permits the omission of material which is
"cumbersome, expensive, or otherwise inexpedient," the figure
in 13 TAC §7.125(a)(10) is not included in the print version of
the Texas Register. The figure is available in the on-line version
of the June 26, 2020, issue of the Texas Register.)

The Texas State Library and Archives Commission (Commis-
sion) proposes amendments to 13 TAC §7.125(a)(10), Local
Government Retention Schedule EL (Records of Elections and
Voter Registration).

The proposed amendments include formatting revisions neces-
sary to ensure accuracy of information in the header and footer
of the document.

SUMMARY. The proposed amendments to §7.125(a)(10) correct
the reference to the current edition of the schedule (4th). Pro-

posed amendments to the figure correct inaccurate information
in the document header and footer and improve style consis-
tency with other local government retention schedules.

The following proposed amendments appear in the Attached
Graphic of §7.125(a)(10).

The proposed amendment to the text in the document header will
add the effective date of the revised 4th edition to every page,
which replaces the incorrect effective date of the last edition.

The proposed amendment to the text on pg. 4, Table of Con-
tents, reflects the corrected pagination.

The proposed amendment to the text in the document footer cor-
rects the pagination on pages 5-24.

The proposed amendment revises the line-spacing and font style
to be consistent with the formatting of other recent editions of
local government retention schedules.

FISCAL NOTE. Craig Kelso, Director, State & Local Records
Management Division, has determined that for each of the first
five-years the proposed amendments are in effect, there will not
be a fiscal impact on state or local government as a result of
enforcing or administering these amendments, as proposed.

PUBLIC BENEFIT/COST NOTE. Mr. Kelso has also determined
that for the first five-year period the amended rules are in effect,
the public benefit will be consistency and clarity in the schedule,
which will help to provide better management of records. Better
management of records will improve retention of public records
and increase access to those records by the public.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT. There are no anticipated economic costs to per-
sons who are required to comply with the amendments to these
rules, as proposed. There is no effect on local economy for the
first five years that the proposed new section is in effect; there-
fore, no local employment impact statement is required under
Texas Government Code §2001.022 and 2001.024(a)(6).

ENVIRONMENTAL IMPACT STATEMENT. The Commission
has determined that the proposed amendments do not require
an environmental impact analysis because these amendments
are not major environmental rules under the Texas Government
Code §2001.0225.

COSTS TO REGULATED PERSONS. The proposed new sec-
tion does not impose a cost on regulated persons, including an-
other state agency, a special district, or a local government and,
therefore, is not subject to Texas Government Code §2001.0045.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS FOR SMALL BUSINESSES, MICROBUSI-
NESSES, AND RURAL COMMUNITIES. Mr. Kelso has also de-
termined that there will be no impact on rural communities, small
businesses, or micro-businesses as a result of implementing
these amendments and therefore no regulatory flexibility anal-
ysis, as specified in Texas Government Code §2006.002, is re-
quired.

GOVERNMENT GROWTH IMPACT STATEMENT. Commission
staff prepared a Government Growth Impact Statement assess-
ment for this proposed rulemaking, as specific in Texas Gov-
ernment Code §2006.0221. During the first five years that the
amendments would be in effect, the proposed amendments: will
not create or eliminate a government program; will not result in
the addition or reduction of employees; will not require an in-
crease or decrease in future legislative appropriations; will not
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lead to an increase or decrease in fees paid to a state agency;
will not create a new regulation; will not repeal an existing regula-
tion; and will not result in an increase or decrease in the number
of individuals subject to the rule. During the first five years that
the amendments would be in effect, the proposed amendments
will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. The Commission has deter-
mined that no private real property interests are affected by this
proposal and the proposal does not restrict or limit an owner's
right to his or her property that would otherwise exist in the ab-
sence of government action and, therefore, does not constitute
a taking under Texas Government Code §2007.043.

REQUEST FOR PUBLIC COMMENT. Written comments
on the proposed amendments may be directed to Megan
Carey, Manager, Records Management Assistance, via email
rules@tsl.texas.gov, or mail, P.O. Box 12927, Austin, Texas,
78711-2927. Comments will be accepted for 30 days after
publication in the Texas Register.

STATUTORY AUTHORITY. The amended section is proposed
under Government Code, §441.158, which requires the Com-
mission to adopt records retention schedules by rule and re-
quires the Commission to provide records retention schedules
to local governments, and Government Code, §441.160, which
allows the commission to revise the schedules.

CROSS REFERENCE TO STATUTE. Government Code, Chap-
ter 441.

§7.125.  Records Retention Schedules.

(a) The following records retention schedules, required to be
adopted by rule under Government Code §441.158(a) are adopted.

(1) Local Schedule GR: Records Common to All Local
Governments, Revised 5th Edition.
Figure: 13 TAC §7.125(a)(1) (No change.)

(2) Local Schedule PW: Records of Public Works and
Other Government Services, 2nd Edition.
Figure: 13 TAC §7.125(a)(2) (No change.)

(3) Local Schedule CC: Records of County Clerks, Re-
vised 3rd Edition.
Figure: 13 TAC §7.1259(a)(3) (No change.)

(4) Local Schedule DC: Records of District Clerks, Re-
vised 3rd Edition.
Figure: 13 TAC §7.125(a)(4) (No change.)

(5) Local Schedule PS: Records of Public Safety Agencies,
Revised 4th Edition.
Figure: 13 TAC §7.125(a)(5) (No change.)

(6) Local Schedule SD: Records of Public School Districts,
3rd Edition.
Figure: 13 TAC §7.125(a)(6) (No change.)

(7) Local Schedule JC: Records of Public Junior Colleges,
2nd Edition.
Figure: 13 TAC §7.125(a)(7) (No change.)

(8) Local Schedule LC: Records of Justice and Municipal
Courts, Revised 2nd Edition.
Figure: 13 TAC §7.125(a)(8) (No change.)

(9) Local Schedule TX: Records of Property Taxation, 3rd
Edition.
Figure: 13 TAC §7.125(2)(9) (No change.)

(10) Local Schedule EL: Records of Elections and Voter
Registration, 4th [3rd] Edition.
Figure: 13 TAC §7.125(a)(10)
[Figure: 13 TAC §7-125(a)10)]

(11) Local Schedule HR: Records of Public Health Agen-
cies, 2nd Edition.
Figure: 13 TAC §7.125(a)(11) (No change.)

(12) Local Schedule UT: Records of Utility Services, 2nd
Edition.
Figure: 13 TAC §7.125(a)(12) (No change.)

(b) The retention periods in the records retention schedules
adopted under subsection (a) of this section serve to amend and re-
place the retention periods in all editions of the county records manual
published by the commission between 1978 and 1988. The retention
periods in the manual, which were validated and continued in effect by
Government Code §441.159, until amended, are now without effect.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002338

Sarah Swanson

General Counsel

Texas State Library and Archives Commission
Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 463-5591

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 9. TEXAS LOTTERY
COMMISSION

CHAPTER 401.
LOTTERY ACT

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §401.158 (Suspension or Revocation of
License), §401.160 (Standard Penalty Chart), §401.301 (Gen-
eral Definitions), §401.302 (Scratch Ticket Game Rules),
§401.304 (Draw Game Rules (General)), §401.305 ("Lotto
Texas®" Draw Game Rule), §401.307 ("Pick 3" Draw Game
Rule), §401.308 ("Cash Five" Draw Game Rule), §401.312
("Texas Two Step" Draw Game Rule), §401.315 ("Mega Mil-
lions" Draw Game Rule), §401.316 ("Daily 4" Draw Game Rule),
§401.317 ("Powerball®" Draw Game Rule), §401.320 ("All or
Nothing" Draw Game Rule), §401.321 (Instant Game Tick-
ets Containing Non-English Words), §401.322 ("Texas Triple
Chance" Draw Game Rule), §401.351 (Proceeds from Ticket
Sales), §401.353 (Retailer Settlements, Financial Obligations,
and Commissions), §401.355 (Restricted Sales), §401.363
(Retailer Record) §401.366 (Compliance with All Applicable
Laws), and §401.368 (Lottery Ticket Vending Machines).

The proposed rule amendments are a result of the Commission's
recent rule review conducted in accordance with Texas Govern-
ment Code §2001.039. The proposed amendments will simplify
and update the rules to conform to industry best practices. The
proposed amendments also include updates and clarifications
of certain terms to conform usage of those terms throughout the

ADMINISTRATION OF STATE
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rules (e.g., replacing the terms "instant ticket" and "instant game"
with "scratch ticket" and "scratch ticket game").

Among the more significant changes, the proposed amendments
move the draw game "playslip" and "entry of play" provisions
from various specific draw game rules to the definitions and gen-
eral draw game rule with language that will apply consistently
to all draw games. Likewise, the proposed amendments move
the general provisions regarding authorized promotions and re-
tail bonus/incentives from individual draw game rules to the gen-
eral draw game rule. The proposed amendments also update
the various game trademarks and definitions of "playboard" for
consistency purposes.

The proposed amendments to Rule 401.158 (Suspension or Re-
vocation of License) and the penalty chartin Rule 401.160 (Stan-
dard Penalty Chart) update and clarify lottery enforcement policy
and practice. The proposed amendments also remove certain
outdated requirements from the licensing rules and retailer rules.

Additionally, the proposed amendments include the repeal of
§401.322 ("Texas Triple Chance" Draw Game Rule) because
that draw game is no longer offered. The proposed amendments
also remove references to "Lotto Texas® Winner Take All®" from
§401.305 ("Lotto Texas®" Draw Game Rule) because that pro-
motion was never implemented. The proposed removal of the
foregoing provisions will further streamline and simplify the Com-
mission's rules.

Kathy Pyka, Controller, has determined that for each year of the
first five years the amendments will be in effect, there will be no
significant fiscal impact for state or local governments as a result
of the proposed amendments. There will be no adverse effect on
small businesses or rural communities, micro businesses, or lo-
cal or state employment. There will be no additional economic
cost to persons required to comply with the amendments, as pro-
posed. Furthermore, an Economic Impact Statement and Reg-
ulatory Flexibility Analysis is not required because the proposed
amendments will not have an adverse economic effect on small
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2).

Ryan Mindell, Lottery Operations Director, has determined that
for each year of the first five years the proposed amendments will
be in effect, the anticipated public benefit expected is a greater
understanding of the Commission's rules and games by licensed
lottery retailers and lottery players based on the removal of ob-
solete language and the use of updated and consistent termi-
nology. By simplifying the rules, an increase in understanding
should lead to increased compliance by retailers and increased
play by players.

Pursuant to Texas Government Code §2001.0221, the Commis-
sion provides the following Government Growth Impact State-
ment for the proposed amendments. For each year of the first
five years the proposed amendments will be in effect, Kathy
Pyka, Controller, has determined the following:

(1) The proposed amendments do not create or eliminate a gov-
ernment program.

(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination
of existing employee positions.

(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in future legislative appropriations
to the Commission.

(4) The proposed amendments do not require an increase or
decrease in fees paid to the Commission.

(5) The proposed amendments do not create a new regulation.

(6) The proposed amendments do not expand or limit an existing
regulation.

(7) The proposed amendments do not increase or decrease the
number of individuals subject to the rule's applicability.

(8) The proposed amendments do not positively or adversely
affect this state's economy.

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed
amendments may be submitted to Kyle Wolfe, Assistant General
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630,
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or
by email at legal.input@lottery.state.tx.us. Comments must be
received within 30 days after publication of this proposal in the
Texas Register to be considered.

SUBCHAPTER B. LICENSING OF SALES
AGENTS

16 TAC §401.158, §401.160

These amendments are proposed under Texas Government
Code §466.015, which authorizes the Commission to adopt
rules governing the operation of the lottery, and §467.102, which
authorizes the Commission to adopt rules for the enforcement
and administration of the laws under the Commission's jurisdic-
tion.

This proposal is intended to implement Texas Government Code
Chapter 466.

$401.158.  Suspension or Revocation of License.

(a) The commission may suspend or revoke any license issued
under this subchapter if the commission finds that any factor listed as
grounds for denial of a license under §401.153(b) of this title (relating
to Qualifications for License) or any factor listed in subsection (b) of
this section apply to the licensee. The commission shall inform the
sales agent in writing of the decision to suspend or revoke a license for
any of these reasons. In addition, in the event of a license suspension
under this section, the director of the Lottery Operations Division shall
also inform the licensee of the terms under which the suspended license
may be reissued.

(b) Without limiting the commission's ability to consider fac-
tors listed in §401.153(b) of this title as grounds for suspension or re-
vocation of a license issued under this subchapter, the commission may
also suspend or revoke a license for reasons including, but not limited
to, any of the following:

(1) licensee engages in telecommunication or printed ad-
vertising that the director determines to have been false, deceptive or
misleading;

(2) licensee conditions redemption of a lottery prize upon
the purchase of any other item or service;

(3) licensee imposes a restriction upon the redemption of a
lottery prize not specifically authorized by the director;

(4) licensee fails to follow instructions and procedures for
the conduct of any [partienlar] lottery game, lottery special event or
promotion;
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(5) licensee and/or its employee(s) exhibit discourteous
treatment including, but not limited to, abusive language toward
customers, commission employees or commission vendors;

(6) licensee fails to establish or maintain reasonable secu-
rity precautions regarding [with regard to] the handling of lottery tick-
ets and other materials;

(7) licensee fails to deface a validated ticket;

(8) licensee sells a draw game ticket for a draw that has
already taken place;

(9) licensee fails to follow validation procedures, includ-
ing, but not limited to, paying a claim without validating the ticket,

(A) an officer or an employee of the commission;

(B) an officer, member, or employee of a lottery opera-
tor;

(C) an officer, member, or employee of a contractor or
subcontractor that is excluded by the terms of its contract from playing
lottery games;

(D) the spouse, child, brother, sister, or parent of a per-
son described by subparagraph (A), (B), or (C) of this paragraph who
resides within the same household as that person;

(21) Licensee endangers the security and/or integrity of the
lottery games operated by the commission;

failing to pay a valid prize after validating a customer's winning ticket,
or retaining a customer's winning ticket that has not been validated,

[(7) licensee endangers the security and/or integrity of the
lottery games operated by the commission;}

(10) [€8)] licensee violates any directive or instruction is-
sued by the director of the Lottery Operations Division;

(11) [9)] licensee violates any express term or condition
of its license not specifically set forth in this subchapter;
transfers or non-transfer of funds within a 12-menth period:}

(12) [EB)] licensee sells a scratch ticket from a game that
has closed after the date designated for the end of the game;

f12) liecensee fails to pay a valid prize in the amount speei-
fied on the validation slip generated on the licensee's terminal or to pay
the autherized ameount;}

H13) lieensee fails to pay a valid prize the licensee is re-
quired to pay;]

[(14) licensee refuses or fails to sell lottery tickets during
all normal business hours of the lottery retailer;}

(13) [45)] licensee refuses to refund or properly cancel
[and/or fails to properly eaneel] a Pick 3 or Daily 4 ticket;

(14) [E6)] licensee fails to return an exchange ticket to a
prize claimant claiming a prize on a multi-draw ticket if an exchange
ticket is produced by the licensee's terminal;

(15) [ED] licensee fails to keep accurate and complete
records of all tickets that have not been sold from confirmed, active,
and settled packs; [from confirmed; active; and settled packs that have
not been sold;]

H18) licensee fails or refuses to meet minimum sales erite-

(16) [E9)] licensee fails to meet any requirement under
§401.368 of this title (relating to Lottery Ticket Vending Machines),
if the licensee has been supplied with a self-service lottery ticket vend-
ing machine by the commission;

(17) [29)] licensee fails to take readily achievable mea-
sures within the allowed time period to comply with the barrier removal
requirements regarding the ADA;

(18) [€B)] licensee fails to prominently post license;

(19) Licensee sells tickets that were assigned to another li-
censed location;

(20) [€22)] licensee knowingly sells a ticket or pays a lot-
tery prize to another person who is:

(22) [£23)]licensee intentionally or knowingly sells a ticket
at a price the licensee knows is greater than the price set by the exec-
utive director;

(23) Licensee charges a fee for lottery ticket purchases us-
ing a debit card and/or requires a minimum dollar amount for debit card
purchases of only lottery tickets;

(24) licensee sells tickets at a location [issued to a licensed
location at another loeation] that is not licensed;

(25) licensee intentionally or knowingly sells a ticket by
extending credit or lends money to enable a person to buy a ticket;

(26) licensee intentionally or knowingly sells a ticket to a
person that the licensee knows is younger than 18 years;

(27) licensee intentionally or knowingly sells a ticket and
accepts anything for payment not specifically allowed under the State
Lottery Act;

(28) licensee sells tickets over the telephone or via mail or-
der sales, establishes or promotes a group purchase or pooling arrange-
ment under which tickets are purchased on behalf of the group or pool
and any prize is divided among the members of the group or pool, and
the licensee intentionally or knowingly:

(A) uses any part of the funds solicited or accepted for
a purpose other than purchasing tickets on behalf of the group or pool;
or

(B) retains a share of any prize awarded as compensa-
tion for establishing or promoting the group purchase or pooling ar-
rangement;

(29) licensee intentionally or knowingly alters or forges a
ticket;

(30) licensee intentionally or knowingly influences or at-
tempts to influence the selection of a [the] winner of a lottery game;

(31) licensee intentionally or knowingly claims a lottery
prize or a share of a lottery prize by means of fraud, deceit, or mis-
representation; or aids or agrees to aid another person or persons to
claim a lottery prize or a share of a lottery prize by means of fraud,
deceit, or misrepresentation;

(32) licensee intentionally or knowingly tampers with,
damages, defaces, or renders inoperable any vending machine, elec-
tronic computer terminal, or other mechanical device used in a lottery
game, or fails to exercise due care in the treatment of commission
property;

(33) licensee:

(A) induces another person to assign or transfer a right
to claim a prize;
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(B) initiates or accepts an offer to sell the right to claim
a prize;

(C) initiates or accepts an offer of compensation from
another person to claim a lottery prize; or

(D) purchases, for anything of value, a lottery ticket
from a person who is not a licensed lottery retailer;

(34) licensee intentionally or knowingly makes a statement
or entry that the person knows to be false or misleading on a required
report;

(35) licensee fails to maintain or make an entry the licensee
knows is required to be maintained or made for a required report;

(36) licensee knowingly refuses to permit the director of
the Lottery Operations Division, the executive director, commission,
the lottery operator, the employees or agents of the lottery operator, or
the state auditor to examine the agent's books, records, papers or other
objects, or refuses to answer any question authorized under the State
Lottery Act;

(37) licensee intentionally or knowingly makes a material
and false or incorrect, or deceptive statement, written or oral, to a per-
son conducting an investigation under the State Lottery Act or a com-
mission rule;

(38) licensee commits an offense of conspiracy as defined
in the State Lottery Act;

(39) licensee sells or offers for sale any interest in a lottery
of another state or state government or an Indian tribe or tribal govern-
ment, including an interest in an actual lottery ticket, receipt, contingent
promise to pay, order to purchase, or other record of the interest; [of]

(40) licensee incurs four (4) notices of nonsufficient fund
transfers or non-transfer of funds within a 12-month period;

(41) licensee fails to pay the full amount of money owed to
the commission after a nonsufficient funds transfer or non-transfer of
funds to the commission's account; or

(42) [€49)] licensee has violated a provision of the State
Lottery Act, Government Code, Chapter 466, or a commission rule
adopted under the State Lottery Act.

$§401.160. Standard Penalty Chart.

(a) The commission, through the director of the Lottery Opera-
tions Division, may offer settlements to persons charged with violating
the provisions of the State Lottery Act or rules of the commission. Set-
tlement of those cases, unless otherwise provided for elsewhere in this
rule, shall be in compliance with the following standard penalty chart.
A settlement will be in the form of an Agreement and Consent Order
of the commission.

(b) A repeat violation by a licensee justifies the penalty for a
second or third violation if it occurs within 12 months of the first vio-
lation. Violations need not be the same or similar in nature to previous
violations to be considered repeat violations.

(c) A penalty for an alleged repeat violation shall not be as-
sessed unless the alleged violation occurs after the licensee has been
notified, in writing, of the first alleged violation. Notwithstanding the
preceding sentence, if an alleged violation is discovered during an un-
dercover operation, then no notice of any prior alleged violations may
be necessary to assess a penalty for a repeat violation. The require-
ment that written notice be given to a licensee shall not be interpreted
to require that a notice of hearing for the violation be delivered to the
licensee.

(d) The list of violations in the standard penalty chart is not an
exclusive list of violations of the commission or rules of the commis-
sion. The commission is authorized to assess penalties for any violation
of any of the foregoing statutes or rules for which a penalty is not pro-
vided on the chart. Any penalty assessed for a violation not provided
for on the standard penalty chart shall be approved by the director of
the Lottery Operations Division or his/her designee prior to its assess-
ment.

(e) Any person responsible for assessing a penalty for a viola-
tion may deviate from the standard penalty chart if mitigating circum-
stances are involved and consideration will be given to all the factors
listed in subsection (g) of this section. If a recommendation deviating
from the standard penalty chart is made, it must be made in writing
and be filed with the case report. Final approval shall be made by the
director of the Lottery Operations Division or his/her designee.

(f) The standard penalty chart does not bind an administrative
law judge or the commission as to penalties for any violation deter-
mined to have occurred by the facts presented in an administrative hear-
ing and the record of that proceeding shall be the determining factor as
to the sufficiency of the penalty assessed.

(g) Based upon consideration of the following factors, the
commission may impose penalties other than the penalties recom-
mended in §401.158 of this title (relating to Suspension or Revocation
of License) and/or this section:

(1) Severity of the offense;
(2) Danger to the public;
(3) Number of repetition of offenses;

(4) Number of complaints previously found justified
against the licensee;

(5) Length of time the licensee has held a license;

(6) Actual damage, physical or otherwise, caused by the
violations;

(7) Deterrent effect of the penalty imposed;

(8) Attempts by licensee to correct or stop violations or re-
fusal by licensee to correct or stop violations;

(9) Penalties imposed for related offenses; or
(10) Any other mitigating or aggravating circumstances.

(h) Standard Penalty Chart.
Figure: 16 TAC §401.160(h)

[Figure: 16 TAC §401.160(g)(10)]
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.
TRD-202002380

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: July 26, 2020

For further information, please call: (512) 344-5392
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16 TAC §§401.301, 401.302, 401.304, 401.305, 401.307,
401.308, 401.312, 401.315 - 401.317, 401.320, 401.321

These amendments are proposed under Texas Government
Code §466.015, which authorizes the Commission to adopt
rules governing the operation of the lottery, and §467.102, which
authorizes the Commission to adopt rules for the enforcement
and administration of the laws under the Commission's jurisdic-
tion.

This proposal is intended to implement Texas Government Code
Chapter 466.

§401.301.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

General Definitions.

(1) Caption--The letters appearing below the play symbols
in the play area of a ticket that verify the correctness of the play sym-
bols.

(2) Certified drawing--A drawing in which a lottery draw-
ing representative and an independent certified public accountant attest
that the drawing equipment functioned properly and that a random se-
lection of a winning combination occurred.

(3) Claim center--A claims office of the commission at
which a claimant may claim a prize.

(4) Claim form--The printed form authorized and provided
by the commission that a claimant shall complete and submit to the
commission when claiming a prize.

(5) Claimant--A player who has submitted a valid claim for
payment within the required time frame.

(6) Commission--The Texas Lottery Commission. Unless
the context clearly requires otherwise, "commission" includes autho-
rized Texas Lottery commission staff members/employees.

(7) Current draw period--The period of time in which the
player selections and Quick Pick selections are accumulated into a pool
of plays eligible for winning in a drawing held at the end of the desig-
nated period.

(8) Director--The director of Lottery Operations [Pireetor]
of the Texas Lottery Commission [; Lettery Operations].
(9) Direct prize category contribution--A specified per-

centage of net sales allocated to the prize categories as described in
the rules of the specific game being played.

(10) Division--Lottery Operations of the Texas Lottery
Commission.

(11) Draw break--Time periods [A peried of time] before
a drawing for a draw game during which no request for plays for that
drawing [player selections for that drawing may net be entered inte the
selections for that drawing] may be entered into the lottery gaming
system.

(12) Draw game--A lottery game which utilizes a computer
system to administer plays, the type of game, and amount of play for
a specified drawing date, and in which a player either selects a com-
bination of numbers or allows number selection by a random number
generator approved by the commission, referred to as Quick Pick. The
commission, or other authorized entity, will conduct a drawing to de-
termine the winning combination(s) in accordance with the rules of the
specific game being played and the draw procedures for the specific
game. Sometimes, draw games are called "on-line games."

(13) Draw game ticket--A ticket issued to a player, by a re-
tailer, and generated by a terminal provided by the commission or com-
mission's vendor on official Texas Lottery paper stock, or, for third-
party point-of-sale systems approved by the commission, printed on
paper stock or otherwise issued in a manner approved by the commis-
sion to provide tangible evidence of participation in a lottery game.
That ticket shall be the only acceptable evidence of the combination of
digits, numbers, or symbols selected. Draw game tickets may be pur-
chased only from retailers.

(14) Drawing--The procedure by which the commission
randomly selects winning combinations of digits, numbers, or symbols
in accordance with the rules of the game as set forth in the rules of the
specific game being played and the draw procedures for the specific
game.

(15) Drawing pool--The amount of money available for all
prize categories for a specific drawing.

(16) Draw procedures--The written document approved by
the executive director that specifies the draw procedures for a particular
game, if a drawing is designed as part of the game.

(17) Duplicate ticket--A ticket produced by photograph,
xerography, or any other method other than a ticket generated by a
terminal.

(18) Executive director--The executive director of the
Texas Lottery Commission.

(19) Game number--The number on the back of the scratch
ticket which refers to the number associated with the particular scratch
ticket game.

(20) Game procedures--The written document approved by
the director that includes, among other things, the game name, how
a prize is won, game prize structure, play style, and eligibility for a
drawing, if any.

(21) High-tier prize--A prize of $600 or more.
(22) Indirect prize category contribution--Amounts allo-

cated from the [prize reserve fund;] roll-over and prize breakage for a
specific draw game drawing.

(23) Invalid ticket--Any ticket that fails to meet all valida-
tion requirements of the commission.

(24) Lottery gaming system--The commission or commis-
sion's vendor's computer system consisting of terminals, central pro-
cessing equipment, and a communication network.

(25) Lottery retailer or retailer--A licensed sales agent, as
contemplated by Chapter 466, Government Code.

(26) Low-tier prize--A prize of less than $25.

(27) Mid-tier prize--A prize of $25 or more but less than
$600.

(28) Minor--An individual younger than 18 years of age.

(29) Pack number--The unique number on the back of the
scratch ticket that designates the number of the pack within a specific
scratch ticket game.

(30) Play--A set of numbers that appear on a ticket that are
to be wagered by a player in a lottery game, or as otherwise defined in
a particular draw game rule.

(31) Playslip--The physical or electronic means by which
a player communicates their intended Play selection, plus any game
specific add-on features, to the retailer. A playslip has no pecuniary
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value and shall not constitute evidence of ticket purchase or of numbers
selected.

(32) [B9)] Play area--The [latex] covered area of a scratch
ticket that when removed, reveals the ticket play symbols.

(33) [BD)] Play style--The method of play to determine a
winner for an individual game.

(34) [B2)] Play symbol--The printed data [under the latex]
on a scratch ticket that is used to determine eligibility for a prize. The
symbols for individual games will be specified in individual scratch
ticket game procedures.
present at the terminal from the time the player's order for the purchase
of draw game tickets is paid for and accepted by the retailer until the
proeessing of the erder is completed and the tiekets are delivered to the

(35) [84)] Prize amounts--The amount of money payable
to each share in a prize category, the annuitized future value of each
share in a prize category, or the net present cash value of each share in
a prize category for each draw game drawing. Prize amounts are calcu-
lated by dividing the prize category contribution, the annuitized future
value of the prize category contribution, or the net present cash value
of the prize category contribution by the number of shares determined
for the prize category.

(36) [(35)] Prize breakage--The money which is left over
from the rounding down of the pari-mutuel prize levels to the next low-
est whole dollar amount or money which is in excess of the amount
needed to pay a prize.

(37) [€36)] Prize category--The matching combinations of
numbers and their corresponding prize levels as described in rules for
the specific game being played.

(38) [8D)] Prize category contributions--Refers to contri-
butions for each drawing to each prize category, including direct and
indirect prize category contributions.

(39) [B3®)] Prize fund--The monies allocated to be returned
to players in winning tickets within a specific scratch ticket game.

(40) [B9)] Prize pool--In a draw game, the total amount
of money available for prizes as a percentage of the total sales for the
current draw period.

(41) [49)] Prize structure--The number, value, prize
payout [pay eut] percentage, and odds of winning prizes for an
individual game as approved by the executive director.

(42) [(41H)] Promotion--One or more events coordinated or
conducted by the commission at retail sites, fairs, festivals and other ap-
propriate venues, or in conjunction with one or more particular Texas
Lottery games, to educate players about Texas Lottery products and/or
sell Texas Lottery games through a retailer in specific markets to max-
imize Texas Lottery sales and statewide awareness.

(43) [42)] Promotional drawing--A drawing in which
qualified contestants are awarded prizes in a random manner in
accordance with the procedures set forth for a specific promotion.

[premetional event.]

(44) [(43)] Quick Pick--A play option that generates ran-
dom numbers in a manner approved by the commission.

(45) [€¢4D] Roll-over--The amount in a specific draw game
prize pool category resulting from no matching combinations and/or
prize breakage from the previous drawing.

(46) [(45)] Sales agent--A person licensed under the State
Lottery Act to sell Texas Lottery tickets.

(47) [€46)] Scratch ticket--A scratch ticket lottery game,
developed and offered for sale to the public in accordance with com-
mission rules, that is played by revealing [remeving the latex eov-
ered play area on a seratch ticket to reveal] the ticket play symbols.
[Semetimes; serateh ticket games are ealled “instant games-"|

(48) [(4D] Shares--In a draw game, the total number of
matching combinations within each prize category as determined for
each drawing.

H48) Sign-en slip—The receipt produced by a dedicated
lottery ticket terminal when the retailer signs on to the lottery gam-
ing systen-}

(49) Terminal--A device authorized by the commission for
the purpose of issuing draw game tickets and/or validating claims, in-
cluding the commission or commission's vendor's computer hardware
as well as commission-authorized third-party point-of-sale systems.

(50) Third-party point-of-sale systems--Self-contained
computerized equipment (not owned or operated by the commission
or lottery operator) that performs sales-related tasks at a licensed
lottery ticket retailer's checkout counter and that has the sole Texas
Lottery-related purpose of selling lottery [draw game] tickets [printed
on paper]. Third-party point-of-sale systems will only perform the
same lottery-related tasks as terminals owned or operated by the
commission or lottery operator and may not issue electronic tickets or
display outcomes for draw games using casino-style graphics of any
kind. Third-party point-of-sale systems do not include any gambling
device.

(51) Ticket--Any tangible evidence issued to provide par-
ticipation in a lottery game or activity authorized by the State Lottery
Act.

(52) Ticket bearer--The person who has signed the ticket
or who has possession of an unsigned ticket.

(53) Ticket number--The number on the back of the scratch
ticket that refers to the ticket sequence within a specific pack of a
scratch ticket game.

(54) Validation number--The unique number sequence
printed on a ticket that provides for the verification of the ticket as a
valid winner.

(55) Valid ticket--A ticket which meets all specifications
and validation requirements and entitles the holder to a specific prize
amount.

(56) Void ticket--Any ticket that is stolen, unissued, illegi-
ble, mutilated, altered, counterfeit in whole or part, misregistered, de-
fective, incomplete, printed or produced in error, multiply printed, fails
any of the commission's confidential validation tests, or is a ticket pro-
duced by or for the commission for education and training purposes.

(57) Winning combination--One or more digits, numbers,
or symbols randomly selected by the commission in a drawing which
has been certified.

§401.302.  Scratch Ticket Game Rules.
(a) Sale of scratch tickets.
(1) Only retailers who have been licensed by the commis-

sion are authorized to sell scratch tickets, and tickets may be sold only
at a licensed location.

(2) Each scratch ticket shall sell for the retail sales price
authorized by the executive director and stated in the individual game
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procedures; provided that, the purchase price for promotional groups
of tickets shall be determined by the executive director.

(3) Eachscratch ticket shall state the overall estimated odds
of winning a prize of any kind, including a break-even prize.

(b) Game procedures.

(1) The director may approve and publish individual game
procedures prior to each scratch ticket game being introduced for sale
to the public. Game procedures shall be published in the Texas Register
and shall be made available upon request to the public.

(2) At a minimum, the game procedures for each game
shall contain the following information:

(A) confirming captions;
(B) game name;

(C) game number;

(D) prize structure;

(E) play style;

(F) play symbols;

(G) ticket order quantity;
(H) retail sales price;

(I) dollar amount of prizes that may be paid by retailers;
and

(J) eligibility requirements for a prize or promotional
drawing, if any.

(3) The play style for an individual game shall be fully de-
scribed in the game procedures and may take the form of one of the
following methods of play:

(A) match up;

(B) add up;

(C) three in a line;

(D) key number/symbol match;

(E) yours beats theirs;

(F) prize legend;

(G) cards;

(H) bingo;

(I) directional arrows through maze;
(J) bonus game features; or

(K) any other approved play style or bonus game fea-
ture developed by the commission.

(c) Determination of prize winner.

(1) The play symbols shall be used by a player to determine
eligibility for prizes. Qualifying play symbols are stated in the game
procedures.

(2) A player's eligibility to win a prize is subject to the
ticket validation requirements provided in subsection (d) of this sec-
tion.

(3) For each individual game, the player shall [rub off the
latex covering on the ticket to] reveal the play symbols according to
the play instructions for the game. Eligibility to win a prize is based on
the approved play style as follows.

(A) Match up. If the designated number of identical
play symbols is revealed on the ticket, the player shall win the prize
indicated.

(B) Addup. Ifthe player adds up all of the play symbols
printed on the ticket and the amount is greater than or equal to the
required total amount printed on the ticket, the player shall win the
prize indicated.

(C) Three in a line. If the player reveals three identical
play symbols, either diagonally, vertically, or horizontally, on the same
ticket, the player shall win the prize indicated.

(D) Key number/symbol match. If the player reveals a
play symbol that matches the designated key play symbol, the player
shall win the prize indicated.

(E) Yours beats theirs. If the player reveals a play sym-
bol designated as yours that is greater than the play symbol(s) desig-
nated as theirs, the player shall win the prize indicated.

(F) Prize legend. If the player reveals the designated
number of play symbols, the player wins the prize amount that corre-
sponds to the legend.

(G) Cards. If the player reveals the play symbol needed
for that particular card game in a winning combination, the player shall
win the prize indicated.

(H) Bingo. Ifthe player matches their Bingo card num-
bers with all of the Caller's Card numbers and reveals certain patterns
as specified on the ticket, the player shall win the prize indicated for
that Bingo card and pattern.

(I) Directional arrows through maze. If the player fol-
lows the directional arrows to make a path or paths through a maze and
the path(s) leads to a prize amount, the player shall win that prize.

(J) Bonus game features. These features are added to
the game for extra play value and entertainment. The specific variants,
as described below, are used for a particular game and are described in
the individual game procedures:

(i) Doubler. Ifthe player reveals the designated play
symbol as part of the winning combination of the game, the player dou-
bles their prize. The player may also reveal the "doubler" play symbol
in a prize box, in which case the prize amount that the player won is
doubled.

(i) Wild card. The player may use this designated
play symbol as part of the winning combination of the game.

(iii) Double and Double Doubler. If the player re-
veals one of these designated play symbols as part of the winning com-
bination of the game, the player either doubles or quadruples their prize
respectively, as stated in the game card itself. The player may also re-
veal the "double" or "double doubler" play symbols in a prize box, in
which case the prize amount that the player won is either doubled or
quadrupled respectively, as stated in the game card itself.

(iv)  Tripler. If the player reveals the designated play
symbol as part of the winning combination of the game, the player
triples their prize. The player may also reveal the "tripler" play symbol
in a prize box, in which case the prize amount that the player won is
tripled.

(v) Auto win. If the player reveals the designated
play symbol, the player wins the corresponding prize automatically.

(vi)  Entry ticket. If the player reveals the designated
play symbol, the player may use the ticket as a means of entering a
drawing, subject to the game procedures for each game.
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(K) Any other approved play style or bonus game fea-
ture developed by the commission. If the player reveals the designated
play symbols or bonus play features, the player shall win the prize(s)
as indicated.

(d) Ticket validation requirements.

(1) Each scratch ticket shall be validated according to val-
idation procedures prior to payment of a prize.

(2) A scratch ticket shall comply with all of the following.

(A) The ticket shall not be stolen or appear on any list
of omitted tickets on file with the commission.

(B) The ticket shall not be counterfeit or forged, in
whole or in part.

(C) The ticket shall not be mutilated, altered, unread-
able, reconstituted, or tampered with in any manner.

(D) The ticket shall have been issued by the commis-
sion in an authorized manner.

(E) The ticket shall have been received or recorded by
the commission by applicable deadlines.

(F) The ticket shall pass all the confidential validation
and security tests appropriate to the applicable play style.

(G) The validation number of an apparent winning
ticket shall appear on the commission's official list of validation
numbers of winning tickets for the particular game and pack. A ticket
with that validation number shall not have been paid previously.

(3) The commission may pay the prize for a ticket that is
partially mutilated or not intact if the ticket can still be verified as a
valid ticket and validated by the other validation requirements and pro-
cedures.

(4) Any ticket not passing all of the validation tests and re-
quirements is void and ineligible for any prize and shall not be paid.
The executive director may, at his/her exclusive determination, reim-
burse the player for the cost of the void ticket.

(5) If a defective ticket is purchased and is void, the sole
remedy available against the commission and the commission's sole
liability shall be, at the executive director's sole discretion, reimburse-
ment for the cost of the void ticket, or replacement of the defective
ticket with another unplayed ticket in that scratch ticket game (or a
ticket of equivalent sales price from any other current scratch ticket
game).

(e) Payment of low-tier and mid-tier prizes.

(1) Any prize less than $600 may [Leow-tier and mid-tier
prizes shall] be paid by any retailer [or elaim eenter].

(2) Retailers may pay cash prizes in cash. If acceptable
to the claimant, retailers may also pay cash prizes [er] by business
check, certified check, cashier's check, [er] money order, gift card,
stored-value card, or store merchandise. [Retailers may also pay prizes
by business cheek if aceeptable to the elaimant:] If a retailer decides
to pay with anything other than cash, it is the responsibility of the re-
tailer to ensure the claimant has voluntarily agreed to the non-cash prize
payment. [a prize with a business cheek; the retailer shall inform the
claimant prior to ticket validation.]

(3) Retailers may pay claims for prizes [during their normal
business hours], if the commission's validation system is operational.

(4) Before paying a prize, retailers shall validate the win-
ning ticket according to established validation requirements and pro-
cedures.

(5) Payment of a prize by a retailer will be made to the
bearer of the validated winning ticket for that prize upon presentation
of proper identification, if appropriate.

(6) If a low- or mid-tier claim is presented to the commis-
sion, the claimant shall follow all procedures of the commission related
to claiming a prize, including but not limited to filling out a claim form,
presenting appropriate identification if required, completing the back
of the ticket, and submitting these items including the apparent win-
ning ticket to the commission by mail or in person. [Upen validation
of a winning ticket; the commission shall present or mail a cheek to
the claimant in payment of the amount due-| If the ticket is determined
to be a non-winning ticket, the claim shall be denied and the claimant
shall be promptly notified. Tickets will not be returned to the claimant.

(f) Payment of high-tier prizes.

(1) High-tier prizes must be presented for payment to the
commission. For purposes of this provision, the term "commission"
includes claim centers located throughout Texas. In connection with
certain scratch ticket games, the top-level prizes must be claimed at
commission headquarters.

(2) If a high-tier claim is presented to the commission, the
claimant shall follow all procedures of the commission related to claim-
ing a prize, including but not limited to filling out a claim form, pre-
senting appropriate identification as required, completing the back of
the ticket, and submitting these items including the apparent winning
ticket to the commission by mail or in person. Upon validation of the
ticket as a winning ticket, the commission shall pay the claimant the
amount due in accordance with commission procedures. If the ticket
is determined to be a non-winning ticket, the claim shall be denied and
the claimant shall be promptly notified. Tickets will not be returned to
the claimant.

(3) Before paying any prize, claim center personnel shall
validate the winning ticket according to established validation require-
ments and procedures.

(4) All prizes shall be subject to tax withholding, offsets,
and other withholdings as provided by law.

(5) If aperson is indebted or owes delinquent taxes to the
state, other than those specified in paragraph (4) of this subsection, the
winnings of a person shall be withheld until the debt or taxes are paid.

(6) When paying a prize of $600 or more, the commission
shall file the appropriate income reporting form with the Internal Rev-
enue Service.

(7) Payment of a prize will be made to the bearer of the val-
idated winning ticket for that prize upon presentation of proper identi-
fication.

(8) The director shall recognize only one person as
claimant of a particular prize. A claim may be made in the name of a
person other than an individual only if the person possesses a federal
employer identification number (FEIN) issued by the Internal Revenue
Service and such number is shown on the claim form. Groups, family
units, clubs, organizations, or other persons without an FEIN shall
designate one individual in whose name the claim is to be filed. If a
claim is erroneously entered with multiple claimants, the claimants
shall designate one of them as the individual recipient of the prize,
or, if they fail to designate an individual recipient, the director may
designate any one of the claimants as the sole recipient. In either case,
the claim shall then be considered as if it were originally entered in
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the name of the designated individual and payment of any prizes won
shall be made to that single individual. Once a ticket is submitted as
a claim, it will not be returned to the winner.

(9) The executive director has discretion to set a maximum
total cash amount or maximum payment time period for each prize
level.

(g) Payment of prize awarded to minor.

(1) A person 18 years of age or older may purchase a ticket
to give as a gift to another person, including a minor.

(2) If a minor is entitled to a cash prize of less than $600,
the commission shall deliver to an adult member of the minor's family
or to the minor's guardian a check or warrant in the amount of the prize
payable to the order of the minor.

(3) Ifaminor is entitled to a cash prize of [mere thar] $600
or more, the commission shall deposit the amount of the prize in a
custodial bank account, with an adult member of the minor's family
or the minor's guardian serving as custodian for the minor.

(4) If a minor is entitled to a prize other than money, the
commission shall pay the cash equivalent of such prize in the manner
provided by paragraphs (2) and (3) of this subsection.

(5) A retailer is not authorized to pay a prize claimed by a
minor.

(h) Ticket responsibility.

(1) A ticket is a bearer instrument until signed on the back
by the ticket holder.

(2) The commission shall not be responsible for lost,
stolen, or destroyed tickets.

(3) The commission shall not be responsible for erroneous
or mutilated tickets.

(4) The commission shall not be responsible for tickets
claimed by a player in error for a lower prize at a retailer.

(5) The commission shall not be responsible for tickets de-
livered to any address other than that designated by the commission for
such purpose.

(i) Disputed ticket. If a dispute arises between the commission
and a ticket claimant concerning whether the ticket is a winning ticket
and if the ticket prize has not been paid, the executive director may,
exclusively at his/her determination, reimburse the claimant for the cost
of the disputed ticket. This shall be the claimant's exclusive remedy.

(j) Game closing.

(1) The executive director or his/her designee shall deter-
mine the closing date for an individual scratch ticket game in accor-
dance with a scratch ticket game closing procedure that defines the cri-
teria used to monitor scratch ticket sales performance and that identifies
when scratch ticket games should be closed.

(A) The procedure shall provide for the timely closing
of a scratch ticket game after all top-level prizes in the game have been
claimed or on an earlier date as determined by the executive director.

(B) The procedure shall provide for ending ticket sales
in a scratch ticket game within 45 days after game closing procedures
have been initiated.

(2) Notickets in a scratch ticket game may be sold after the
scratch ticket game closing date.

(k) Governing law. In purchasing a scratch ticket, the lottery
player agrees to comply with and abide by Texas law, all rules, proce-
dures, and final decisions of the commission, and all procedures and
instructions established by the executive director for the conduct of the
scratch ticket game.

$401.304. Draw Game Rules (General).
(a) Price of tickets and prizes.

(1) The purchase price of each draw game ticket shall be as
set forth in the rules of the specific game being played; provided that,
the purchase price for promotional groups of tickets shall be determined
by the executive director.

12) The total amount of prize money allocated to the prize
pool for draw games from the total of draw game sales shall be a min-
wmum of 50%-1

(2) [63)] The prize pool for draw games shall have contri-
butions to prize categories as set forth in the rules of the specific game
being played.

(b) Sale of tickets.

(1) Entry of Plays. Plays may be entered using the lottery
retailer terminal keypad or touch screen, by means of a playslip, us-
ing authorized third-party point-of-sale ("POS") systems, or by other
means approved by the commission. Retailers shall not permit any de-
vice to be physically or wirelessly connected to a lottery terminal to
enter Plays, except as approved by the commission. A ticket generated
using a selection method that is not approved by the commission is not
valid. Acceptable methods of Play selection may include:

(A) using a self-service lottery ticket vending machine;

(B) using a playslip;

(C) using a previously-generated draw game ticket,
from the game being played, provided by the player;

(D) selecting a Quick Pick;

(E) requesting a retailer to manually enter numbers; or

(F) using a QR code generated through a Texas Lottery
Mobile Application offered and approved by the commission.

(2) [€D)] Except to the extent that sales in draw games are
impeded by draw breaks, draw game tickets may be sold [during all
normal business hours of the lottery retailer] during draw game oper-
ating hours. Retailers must give prompt service to lottery customers
present and waiting at the terminal to purchase tickets for draw games.
[Prompt serviee includes interrupting processing of draw game tieket
orders for which the customer is not present at the terminal|

(3) [2)] Draw game tickets shall be sold only at the loca-
tion listed on each retailer's license from the commission. For purposes
of this section, the sale of a draw game lottery ticket at the licensed
location means a lottery transaction in which all elements of the sale
between the retailer and the purchaser must take place at the retailer
location using their terminal, including the exchange of consideration,
the exchange of the playslip if one is used, and the exchange of the
draw game ticket. [Ne part of the sale may take place away from the
terminal:]

(4) The executive director may authorize promotions in
connection with any draw game.

(5) Announcement of incentive or bonus program. The ex-
ecutive director shall announce each incentive or bonus program prior
to its commencement. The announcement shall specify the beginning
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and ending time, if applicable, of the incentive or bonus program and
the value for the award.

(c) Drawings and end of sales prior to drawings.

(1) The manner and frequency of drawings shall be as set
forth in the rules of the specific game being played and the draw pro-
cedures for the specific game.

(2) The drawings shall be conducted at times and locations
to be announced by the executive director.

(3) The executive director shall establish the times for draw
breaks for each draw game.

(4) The executive director or his/her designee shall desig-
nate the type of drawing equipment to be used and shall establish draw
procedures to randomly select the winning combination for each type
of draw game. Draw procedures shall include provisions for the substi-
tution of backup drawing equipment in the event the primary drawing
equipment malfunctions or fails for any reason.

(5) A lottery drawing representative and an independent
certified public accountant, shall be responsible for conducting the
drawing in compliance with the lottery's draw procedures. A lottery
drawing representative and an independent certified public accountant,
shall attest whether the drawing was conducted in accordance with
proper draw procedures at the end of each drawing.

(d) Procedures for claiming draw game prizes.

(1) All apparent winning tickets presented for payment to
the lottery or a retailer must meet the commission's validation require-
ments as set forth in subsection (e) of this section.

(2) To claim a draw game prize of less than $600, the
claimant may [shall] present the winning draw game ticket to a retailer
or to the commission. All tickets validated by a retailer must be paid
by that retailer. If the retailer chooses not to validate the winning draw
game ticket, the retailer does not have to pay the draw game prize.
The commission will pay all winning draw game tickets pursuant to
this section.

f3) H a claim of less than $600 is presented to a retailer;
the retailer must validate the elaim; and; if determined to be a winning

(3) [4)] To claim a draw game prize of $600 or more, the
claimant shall present the winning draw game ticket to the commis-
sion. For purposes of this provision, the term "commission" includes
claim centers located throughout Texas. In connection with certain
draw games, the top-level prizes must be claimed at commission head-
quarters. For any claim presented to the commission, the claimant shall
follow all procedures of the commission related to claiming a prize,
including but not limited to filling out a claim form, presenting ap-
propriate identification as required, completing the back of the ticket,
and submitting these items including the apparent winning ticket to the
commission by mail or in person. Upon validation of the ticket as a
winning ticket, the commission shall pay the claimant the amount due
in accordance with commission procedures. If the ticket is determined
to be a non-winning ticket, the claim shall be denied and the claimant
shall be promptly notified. Tickets will not be returned to the claimant.

(4) [65)] Before paying any prize, claim center personnel
shall validate the winning ticket according to established validation re-
quirements and procedures.

(5) [€6)] All prizes shall be subject to tax withholding, off-
sets, and other withholdings as provided by law.

(6) [€P] If a person is indebted or owes delinquent taxes
to the state, other than those specified in paragraph (5) [(6)] of this
subsection, the winnings of a person shall be withheld until the debt or
taxes are paid.

(7) [€8)] When paying a prize of $600 or more, the commis-
sion shall file the appropriate income reporting form with the Internal
Revenue Service.

(8) [(9)] Payment of a prize will be made to the bearer of
the validated winning ticket for that prize upon presentation of proper
identification following the completion of all procedures of the com-
mission related to claiming a prize.

(9) [€49)] The commission shall recognize only one person
as claimant of a particular prize. A claim may be made in the name of
a person other than an individual only if the person possesses a federal
employer identification number (FEIN) issued by the Internal Revenue
Service and such number is shown on the claim form. Groups, family
units, clubs, organizations, or other persons without an FEIN shall des-
ignate one individual in whose name the claim is to be filed. If a claim
is erroneously entered with multiple claimants, the claimants shall des-
ignate one of them as the individual recipient of the prize, or, if they
fail to designate an individual recipient, the director may designate any
one of the claimants as the sole recipient. In either case, the claim shall
then be considered as if it were originally entered in the name of the
designated individual and payment of any prizes won shall be made to
that single individual. Once a ticket is submitted as a claim, it will not
be returned to the winner.

(10) [EHH] The executive director has discretion to set a
maximum total cash amount or maximum payment time period for each
prize level.

(e) Validation requirements.

(1) To be a valid winning draw game ticket, all of the fol-
lowing conditions must be met.

(A) All printing on the ticket shall be present in its en-
tirety, be legible, and correspond, using the computer validation file, to
the combination and data printed on the ticket. The ticket must have
been produced prior to the drawing.

(B) The ticket shall not be mutilated, altered, unread-
able, reconstituted, misregistered, defective, incomplete, or tampered
with in any manner.

(C) The ticket shall not be counterfeit or forged, in
whole or in part, or an exact duplicate of another winning ticket.

(D) The ticket must have been issued by an authorized
retailer in an authorized manner on official Texas Lottery paper stock,
or, for third-party point-of-sale systems approved by the commission,
printed on paper stock or otherwise issued in a manner approved by the
commission to provide tangible evidence of participation in a lottery
game.

(E) The ticket shall not be stolen. Neither the commis-
sion nor its retailers shall be responsible for the payment of prizes for
lost or stolen tickets.

(F) The ticket shall not have been previously paid.

(G) The ticket data shall have been recorded on the cen-
tral computer system prior to the drawing, and the ticket data must
match the computer record data in every respect.

(H) The ticket shall pass all other confidential security
checks of the commission.
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(2) The commission may pay the prize for a draw game
ticket that is partially mutilated or not intact if the ticket can still be
validated by the other validation requirements.

(3) Liability for void tickets, if any, is limited to the re-
placement of ticket or refund of the sales price.

(4) A ticket shall be the only valid receipt for claiming a
prize. A copy of a ticket or a playslip has no pecuniary or prize value
and shall not constitute evidence of ticket purchase or of numbers se-
lected.

(5) In submitting an official draw game ticket for valida-
tion, the player agrees to abide by applicable laws, all commission
rules, regulations, policies, directives, instructions, conditions, proce-
dures, and final decisions of the executive director.

(6) All prizes shall be subject to tax withholdings, offsets,
and other withholdings as provided by law.

(f) Payment of prizes by retailers.

(1) A retailer may pay to the ticket bearer game prizes of
an amount less than $600 [$599 er less] for any valid claims presented
to that retailer. All tickets validated by a retailer must be paid by that
retailer. Retailers may pay claims for prizes if the commission's vali-
dation system is operational. [These prizes may be paid during nermal
business hours of a retailer; provided the lottery gaming system is op-
erational and claims can be validated.] The [en—hne] retailer shall not
charge the claimant any fee for payment of the prize or for cashing a
business check drawn on the licensed retailer's account.

(2) Retailers may pay prizes in cash. If acceptable to the
claimant, retailers may also pay cash prizes [ef] by business check, cer-
tified check, cashier's check, [er] money order, gift card, stored-value
card, or store merchandise. [Retatlers may also pay prizes by business
cheek if aceeptable to the elaimant.] If a retailer decides to pay with
anything other than cash, it is the responsibility of the retailer to ensure
the claimant has voluntarily agreed to the non-cash prize payment. [a
prize with a business cheek; the retailer shall inform the elaimant prier
to ticket validation: A retailer that pays a prize with a cheek that is dis-
henered may be subjeet to suspension or revoeation of its license:]

(g) Payment of prize awarded to minor.

(1) A person 18 years of age or older may purchase a ticket
to give as a gift to another person, including a minor.

(2) If a minor is entitled to a cash prize of less than $600,
the commission shall deliver to an adult member of the minor's family
or to the minor's guardian a check or warrant in the amount of the prize
payable to the order of the minor.

(3) Ifaminor is entitled to a cash prize of [mere than] $600
or more, the commission shall deposit the amount of the prize in a
custodial bank account, with an adult member of the minor's family
or the minor's guardian serving as custodian for the minor.

(4) If a minor is entitled to a prize other than money, the
commission shall pay the cash equivalent of such prize in the manner
provided by paragraphs (2) and (3) of this subsection.

(5) A retailer is not authorized to pay a prize claimed by a
minor.

(h) Game termination and prize claim period.

(1) The executive director or his/her designee, at any time,
may announce the termination date for a draw game. If this occurs, no
tickets for that draw game shall be sold past the termination date.

(2) Draw game prizes shall be claimed no later than 180
days after the applicable draw date of the draw game. In the event
any player who has a valid winning ticket does not claim the prize
within 180 days after the drawing in which the prize was won, the
prize amount shall be deposited in accordance with Government Code,
§466.408.

$401.305. "Lotto Texas[®]" Draw Game Rule.

(a) Lotto Texas®. The executive director is authorized to con-
duct a game known as "Lotto Texas." The executive director may is-
sue further directives for the conduct of Lotto Texas that are consistent
with this rule. In the case of conflict, this rule takes precedence over
§401.304 of this title (relating to Draw Game Rules (General)). Lotto
Texas consists of a base game for which plays may be purchased for
the opportunity to win prizes during drawings in accordance with this
section. Lotto Texas With Extra!® is an add-on feature that allows play-
ers who purchase this feature to increase non-jackpot prize amounts.
[Eotto Texas® Winner Take AH® (EFTWTA) is a prometional play op-
tion which offers the players whe purchase this eption the opportunity
to win the Lotto Texas Winner Take Al Prize (LTWTA Prize) in a pro-
motional drawing conducted in accordance with this section:|

(b) Definitions. In addition to the definitions provided in
§401.301 of this title (relating to General Definitions), and unless the
context in this rule otherwise requires, the following definitions apply:

(1) Lotto Texas Play--A Lotto Texas Play refers to the se-
lection of six different numbers from 1 to [threugh] 54 for one oppor-
tunity to win a prize in the Lotto Texas base game and the purchase
of a ticket evidencing that selection. A Lotto Texas With Extra! Play
refers to a play purchased as part of the Extra! feature fully described
in subsection (g) of this section. [A LEette Texas Winner Take All Play
EPWTA Play) refers to a play purchased as part of the ETWTA pro-
motion fully described in subsection (i) of this section.]

(2) Playboard--A [panel on a Playslip eontaining a] field of
54 numbers from 1 to 54 found on the playslip. [for use in selecting
numbers for a Lotto Texas Play.]
ecommission for use in seleeting numbers for ene or more Lotto Texas
Plays:]

(3) [#] Roll cycle--A series of drawings that ends when
there is a drawing for which one or more tickets are sold that match the
six numbers drawn in the Lotto Texas base game drawing. A new roll
cycle begins with the next Lotto Texas base game drawing after one or
more tickets are sold that match the six numbers drawn in the drawing.
[Fhe EFWTA prometion does not contribute to increases in the Lotto
Texas base game jackpot roll eyele:]

5 Lette Texas Winner Take All Drawing EFWTA
Drawing)--The LTWTA Drawing refers to the drawing event sepa-
numbers selected during the Lotteo Texas base game drawing wﬂ-} net
be used to determine the winning combination of numbers for the
EFWTA Prize]

The LTWTA Prize refers to the prize for the LTWTA promotion set
by the sales of LTWTA Plays.]
(c) Lotto Texas Plays and tickets.

(1) A Lotto Texas base game ticket may be sold only by a
retailer and only at the location listed on the retailer's license. A ticket
sold by a person other than a retailer is not valid.
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(2) The price of a single play for the Lotto Texas base game
is $1.

{3 A player may complete up to five playboards on a sin-
gle playskip}

(3) [¢] A player may use a single playslip or other com-
mission-approved method of play to purchase the same Lotto Texas or
Lotto Texas With Extra! play(s) for up to 10 consecutive drawings, to
begin with the next drawing after the purchase. [Advaneced purchases
this seetion:|

5 Aecceptable methods to seleet numbers for a play may

using a self-serviee terminal:}

using a playslip:}
requesting a retailer to use Quiek Piek;}
requesting a retailer to manually enter numbers;}
HE) using a previously-generated "Lotto Texas" ticket

{6y Playslips must be completed manually: A ticket gen-
erated from a playslip that was net completed manually; or using a se-

D A retailer may only acecept a request for play using a
commission-approved methed of play; and if the request is made in
person}

(4) [€8)] At the time of making a play, a player may select
the option for payment of the cash value or annuitized payments of a
share of the jackpot if the play is a winning play. If no selection is
made, payment option will be as described in the chart below:
Figure: 16 TAC §401.305(c)(4)
[Figure: 16 TAC §401305(c)®)]

(5) [9Y] A retailer shall issue a ticket as evidence of one or
more plays. A ticket must show the numbers selected for each play, the
number of plays, the draw date(s) for which the plays were purchased,
the cost of the ticket, the jackpot payment option, and the security and
transaction serial numbers. Tickets must be printed on official Texas
Lottery paper stock, or, for third-party point-of-sale systems approved
by the commission, printed on paper stock or otherwise issued in a
manner approved by the commission to provide tangible evidence of
participation in a lottery game.

10y A playslip; er any document other than a ticket issued
as deseribed in paragraph (9) of this subsection; has no monetary value
and is net evidenee of a play]

(6) [(HH] It shall be the exclusive responsibility of the
player to verify the accuracy of the player's selection(s) and other data
printed on the ticket.

(7) [E2)] An unsigned winning ticket is payable to the
holder or bearer of the ticket if the ticket meets all applicable validation
requirements.

(d) Drawings.

(1) Lotto Texas base game drawings shall be held each
week on Wednesday and Saturday at 10:12 p.m. Central Time. The

executive director may change the drawing schedule, if it is deemed
necessary.

(2) Six different numbers from 1 to [threugh] 54 shall be
drawn at each drawing.

(3) Numbers drawn must be certified by the commission in
accordance with the commission's draw procedures.

(4) The numbers selected in each drawing shall be used to
determine all winning plays for that drawing.

(5) Each drawing shall be witnessed by an independent cer-
tified public accountant. All drawing equipment used shall be exam-
ined by a commission drawings representative and the independent cer-
tified public accountant immediately before each drawing and imme-
diately after each drawing.

(e) Lotto Texas Advertised Jackpots. For the Lotto Texas base
game drawing, the commission shall approve a jackpot amount to be
advertised in a manner prescribed by written procedure. The adver-
tised amount shall be an amount payable in 30 annual installments. To
the extent that advertised amount is based on projected sales, the pro-
jections shall be fair and reasonable. The commission may approve an
increase in the amount of the jackpot originally advertised for a draw-
ing if the increase is supported by reasonable sales projections and is
prescribed by written procedure.

(f) Lotto Texas Prizes. The following prizes are intended for
the Lotto Texas base game drawing only. [Fhese prizes do not apply to
LTFWTA prometional drawings:|

(1) Jackpot prize (first prize).

(A) A person who holds a valid ticket for a play match-
ing (in any order) the six numbers drawn in a drawing is entitled to a
share of the jackpot prize (first prize) for the drawing.

(B) The jackpot prize for a drawing is the greater of:

(i) 40.47 percent of the proceeds from Lotto Texas
ticket sales for all drawings in the roll cycle and any earnings on an
investment of all or part of the proceeds from ticket sales, paid in 30
annual installments; or

(i) The amount advertised in accordance with sub-
section (e) of this section as the estimated jackpot for the drawing, paid
in 30 annual installments.

(C) Except as provided by subparagraph (F) of this
paragraph, a person who is entitled to a share of a jackpot prize and
who opted for annualized installment payments, shall receive payment
in 30 annual installments.

(D) The first installment payment shall be made upon
completion of commission validation procedures. The subsequent 29
installment payments shall be made annually on the 15th day of the
month in which the applicable drawing occurred.

(E) The second through 29th installment payments shall
be in equal amounts. The first installment payment may be equal to or
higher than the subsequent installment payments.

(F) Ifaperson would otherwise receive total installment
payments of $2 million or less, the commission shall pay the person,
upon completion of all validation procedures, a single payment in the
amount of the cash value of those total installment payments. The cash
value is the cost on the first business day after the applicable drawing
of funding those installment payments.

(G) A person who is entitled to a share of the jackpot
and who selected the cash value option, or for whom the cash value

PROPOSED RULES June 26, 2020 45 TexReg 4263



option was automatically selected shall receive the greater of the fol-
lowing two amounts:

(i) a share of 40.47 percent of the proceeds from
Lotto Texas ticket sales; or

(ii) the cost on the day after the drawing of funding a
share of installment payments under subparagraph (B)(ii) of this para-
graph.

(H) A payment under subparagraph (G) of this para-
graph shall be made upon completion of commission validation pro-
cedures.

(I) Any investment necessary to fund a jackpot prize
shall be made on the first business day after a drawing for which one or
more tickets were sold that match the six numbers drawn in the draw-
ing.

(J) A claim for a jackpot prize must be presented at the
Austin claim center.

(K) 1f 40.47 percent of the proceeds from Lotto Texas
ticket sales is not sufficient to pay a jackpot prize, the commission shall
use funds from other authorized sources, including the State Lottery
Account as identified in Government Code, §466.355.

(2) Second prize.

(A) A person who holds a valid ticket for a play match-
ing (in any order) five of the six numbers drawn in a drawing is entitled
to a share of the second prize for that drawing.

(B) The second prize consists of 2.23 percent of the pro-
ceeds from Lotto Texas ticket sales for the drawing and any amounts
carried forward under subparagraph (D) of this paragraph.

(C) A payment made to a person for a share of the sec-
ond prize for a drawing shall be rounded to the closest whole dollar
amount. An amount of exactly fifty cents shall be rounded up to the
nearest whole dollar amount.

(D) Any part of the second prize for a drawing that is
not paid in prizes shall be carried forward and shall become part of the
second prize for the next drawing.

(3) Third prize.

(A) A person who holds a valid ticket for a play match-
ing (in any order) four of the six numbers drawn in a drawing is entitled
to a share of the third prize for that drawing.

(B) The third prize consists of 3.28 percent of the pro-
ceeds from Lotto Texas ticket sales for the drawing and any amounts
carried forward under subparagraphs (C) and (D) of this paragraph.

(C) A payment made to a person for a share of the third
prize for a drawing shall be rounded to the closest whole dollar amount.
An amount of exactly fifty cents shall be rounded up to the nearest
whole dollar amount.

(D) Any part of the third prize for a drawing that is not
paid in prizes shall be carried forward and shall become part of the third
prize for the next drawing.

(4) Fourth prize.

(A) A person who holds a valid ticket for a play match-
ing (in any order) three of the six numbers drawn in a drawing is entitled
to a guaranteed prize of $3.

(B) 1If 4.02 percent of the proceeds from Lotto Texas
ticket sales is not sufficient to pay all fourth prizes for a draw, the com-

mission shall use funds from other authorized sources, including the
State Lottery Account as identified in Government Code, §466.355.

(C) To the extent that the total amount of fourth prizes
for a drawing is less than 4.02 percent of the proceeds from ticket sales
for the drawing, the difference shall be carried forward to fund future
fourth prize payments.

(5) A person may win only one prize per play per drawing.
A player who holds a valid ticket for a winning play is entitled to the
highest prize for that play.

(6) A share of a prize is determined by dividing the prize
by the number of winning plays for that prize.

(7) Jackpot payment amounts are calculated on the first
business day after the applicable drawing. A claimant is not entitled
to interest or other earnings on those amounts, regardless of when
the claim is actually presented and regardless of the dates on which
payments are made.

(g) Lotto Texas With Extra![®].

(1) A Lotto Texas player may purchase the Extra! feature
by paying an additional $1 per play at the time of his/her Lotto Texas
base game ticket purchase.

(2) Extra! offers players a chance to increase the amount of
any of the non-jackpot prizes won in a Lotto Texas base game drawing,
and to win a prize for matching two of the six numbers drawn. The
Extra! feature does not apply to a Lotto Texas base game jackpot prize
(match six-of-six) [er the EFWTA Prize].

(3) A Lotto Texas Play that wins one of the non-jackpot
prizes or matches two of the six numbers drawn, and for which the
player paid an additional $1 for Extra!, shall be paid as follows:
Figure: 16 TAC §401.305(g)(3)

[Figure: 16 TAC §401305(2)(3)]

(h) Lotto Texas Jackpot information on commission website.

(1) After the commission has approved an advertised esti-
mated annuitized jackpot under subsection (e) of this section, the com-
mission shall post the following information on the agency website:

(A) the amount of ticket sales, if any, for previous draw-
ings in the roll cycle;

(B) the amount of projected ticket sales for the upcom-
ing drawing;

(C) investment information used to determine the ad-
vertised estimated jackpot; and

(D) other information used to determine the advertised
estimated jackpot.

(2) After the commission determines that one or more tick-
ets have been sold that match the six numbers drawn in a drawing, the
commission shall post on the agency website information used to cal-
culate the Lotto Texas base game jackpot prize.

) Letto Texas® Winner Take AH® - EFWTA is a promotional
play eption for the Lotto Texas base game and is conducted in aceor-
fH The promotion will begin at a time announced by the

H2) This premetien will offer to the holders of a qualifying
LTWTA Play a chance to win the LTWTA Prize as a result of the selec-
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[(3) To participate in the LTWTA promotion, a player must
first purchase a Lotto Texas Play, as well as a Lotto Texas With Extra!
Play for each Lotto Texas Play and Lotto Texas With Extra! Play pur-
chased-}

4 EPWTA is a six (6) out of fifty-four (54) play eptien
prometion; to be drawn weekly on Mondays and/or Thursdays; as de-
termined by the executive director; and which pays a single EFWTA
Prize paid as a pari-mutoel single lump sum payment. The Lotto Texas
base game numbers selected by the player (or randomly generated as
a Quick Pick selection) in the qualifyring purchase shall be used as the
MA%ﬁ&mbeﬁs#ﬂ&elﬂWFApmmeﬂenhasbeenpufehaseér
The ticket evidencing the EFWTA Play shall
&e%%mmwmmm&mﬂg@@
which the LTWTA Play is applicable. This information shall be on a
Play}

5 A EPWTA Drawing shall determine the winning com-
ﬂumbemshaﬂbedﬁmﬁemasetefﬁﬁ&bfeuf(é@ﬂambe&whwh
shall eonstitute the winning combination of numbers-}

6y AHETFWTA Play purchases shall gualify for the Draw-
ing as indicated to the Player on the ticket as recorded on the commis-
scheduled LTWTA Drawing, regardless of the date of the Drawing(s)
for the qualifying purchased Lotto Texas Plays: A FTWTA Play pur-
chased before the elose of sales on the day of the scheduled EFWTA
the EFWTA prometion- Examples: (@) H a Player purchases ene ()
five (5) consecutive Lotto Texas Drawings, and selects the LTWTA
uled LTWTA Drawing in addition to the one (1) Lotto Texas and Lotto
flecting ten dollars ($10.00) for the five (5) advanced purchased Lotto
LEFWTA Play; (b) If a Player purchases two (2) Lotto Texas and Lotte
reeeive two (2) EFWTA Plays for the next scheduled EFWTA draw-
ing in addition to the two (2) Lotto Texas and Lotto Texas With Extral
dollars ($20.00) for the five (5) advanced purchased Lotto Texas and
Plays:}

D The winning FPWTA Play(s) are determined as the
play(s) matching the highest EFWTA winning combination of numbers
drawn in the applicable LFWTA Drawing (see paragraph (10) of this
ing and the EFWTA Prize will be divided on a pari-mutael basis ameng
all winning LTWTA Plays. For instance, if a LTWTA Play matching
numbers will not qualify for a prize.]
phicable to the LT'WTA prometional drawings and prize}

riod's sales of LTWTA Plays.]

{61_9) LW IikE*Peet%dPH-ZePayeﬁtPefeeﬁt—ageaﬂdwlﬂ.
mngNumbemMa%ehDetelmmaﬁeﬂ&

payout shall be determined on a pari-mutuel basis: The EFWTA Prize
awarded will consist of 100% of the allocated prize pool and shall be
paid as a single lump sum payment to the LTWTA Play(s) matching
the mest winning numbers in a WA Drawing as indicated below:}
[()  The LTWTA Prize will be paid to the holder(s)
of the EFWTA Play(s) that matches all six (6) of the numbers selected
in the EFWTA Drawing}
der elause (i); then the EFWTA Prize will be awarded to the holder(s)
of any LTWTA Play(s) that matches five (5) of the six (6) numbers se-
leeted in the EFWTA Drawing

fGi)  H the EPWTA Prize has not been awarded un-
der elauses (O or (ib); then the LFWTA Prize will be awarded to the
holder(s) of any LTWTA Play(s) that matches four (4) of the six (6)
numbers selected in the EFWTA Drawing}

fv)  H the EPWTA Prize has not been awarded un-
der clauses (i) through (iii), then the LTWTA Prize will be awarded to
the holder(s) of any LTWTA Play(s) that matches three (3) of the six
{6) numbers selected in the EFWTA Drawing}

f6  Hthe EFWTA Prize has not been awarded under
elauses () through (v); then the ETWTA: Prize will be awarded to the
holder(s) of any LTWTA Play(s) that matches two (2) of the six (6)
numbers selected in the LTWTA Drawing.]

f(vi) 1 the LTWTA Prize has not been awarded un-
der clauses (1) through (v); then the EFWTA Prize will be awarded to
the holder(s) of any LTWTA Play(s) that matches one (1) of the six (6)
numbers seleeted in the EFWTA Drawing}

[(vii) I all or a portion of the LTWTA Prize pool has
not been awarded under elauses (i) through (vi); then the prize pool
shall be carried forward to the subsequent LTWTA Drawing.]

LTWTA Prize Pool Allocation. The LTWTA Prize

Pool money allocated to the EFWTA Prize shall be divided on a pari-

[(C) LTWTA Prize Rounded; Breakage Carried For-

ward. The LTWTA Prize is a single prize that will be divided on a

shall be rounded to the elosest whele dellar ameunt: An ameunt of

exaetly fifty cents shall be rounded up to the nearest whole dolar

amount. A LTWTA Prize will never be less than one dollar ($1.00).
to the prize pool for the next LFWTA Drawing]

[(11) LTWTA Probabilities. The odds of winning a prize in
EFWTA Prize is won: As fully deseribed in subparagraph (10) abeve;
matching the highest EFWTA Winning Numbers drawn in the applica-
ble Drawing. The following table sets forth the probability of a LTWTA
Play matehing the winning numbers from the LTWTA Drawing}
Higure: +6 TAC §4643056)0HH]
$401.307.  "Pick 3" Draw Game Rule.

(a) Pick 3™ The executive director is authorized to conduct
a game known as "Pick 3." The executive director may issue further
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directives and procedures for the conduct of Pick 3 that are consistent
with this rule. In the case of conflict, this rule takes precedence over
§401.304 of this title (relating to Draw Game Rules (General)).

(b) Definitions. In addition to the definitions provided in
§401.301 of this title (relating to General Definitions), and unless the
context in this rule otherwise requires, the following definitions apply.

(1) Pick 3 Play--A play other than a Pick 3 plus FIRE-
BALL[®] play consists of:

(A) the selection of a play type;

(B) the selection of a Pick 3 base play amount of $.50,
$1, $2, $3, $4 or $5;

(C) the selection of a draw date and time;

(D) the selection of numbers in accordance with this
section; and

(E) the purchase of a ticket evidencing those selections.

(2) Pick 3 plus FIREBALL Play--A Pick 3 plus FIRE-
BALL play refers to a play purchased as part of the Pick 3 plus
FIREBALL add-on feature fully described in subsection (h) [§)] of
this section. A Pick 3 FIREBALL number is the additional number
drawn from [zere te nine €]0 to 9[}] that is used to replace any one [(H]
of the three [(3}] Pick 3 winning numbers to make FIREBALL prize
winning combinations. The Pick 3 plus FIREBALL option cannot be
purchased independently of a Pick 3 play.

(3) Playboard--Three [A panel on a Pick 3 playslip eon-
taining three] fields of numbers found on the playslip, with each field
containing 10 numbers from 0 to 9. [for use in seleeting numbers for a
Pick 3 play; with each field of numbers containing the numbers 0; 1; 2;
3545 6; 75 8 and 9]
commission for use in making selections for one or more Pick 3 plays
and the option to sclect the Pick 3 plus FIREBALL feature.]

(c) Play types.

(1) Pick 3 may include the following play types: exact or-
der, any order, exact/any order, combo, and Pick 3 p/us FIREBALL.

(A) An "exact order" play is a winning play if the
player's three single-digit numbers match in exact order the three
single-digit numbers drawn in the applicable drawing.

(B) An"any order" play is a winning play if the player's
three single-digit numbers match in any order the three single-digit
numbers drawn in the applicable drawing.

(C) An"exact order/any order" play is a winning play if
either the player's three single-digit numbers match in exact order the
numbers drawn in the applicable drawing or the player's three single-
digit numbers match in any order the numbers drawn in the applicable
drawing.

(i) An exact order/any order play is a 3-way play
when exact order/any order play is selected as the play type in connec-
tion with a set of three single-digit numbers that includes two occur-
rences of one single-digit number and one occurrence of one other sin-
gle-digit number. An exact order/3-way any order play involves three
possible winning combinations.

(i) An exact order/any order play is a 6-way play
when exact order/any order play is selected as the play type in connec-
tion with a set of three single-digit numbers that includes a single oc-
currence of three different single-digit numbers. An exact order/6-way
any order play involves six possible winning combinations.

(iii))  An exact order/any order play is not permitted
in connection with a set of numbers that includes three occurrences of
one single-digit number.

(D) A "combo" play combines all of the possible
straight (exact) plays that can be played with the three single-digit
numbers selected for the play.

(i) A combo play may be a 3-way combo play or a
6-way combo play.

(i)  3-way combo play is a combo play in connection
with a set of three single-digit numbers that includes two occurrences
of one single-digit number and one occurrence of one other single-
digit number. A 3-way combo play involves three possible winning
combinations.

(iii)  6-way combo play is a combo play in connec-
tion with a set of three single-digit numbers that includes a single oc-
currence of three different single-digit numbers. A 6-way combo play
involves six possible winning combinations.

(iv) Combo play is not permitted in connection with
a set of numbers that includes three occurrences of one single-digit
number.

(E) A Pick 3 plus FIREBALL play wins a FIREBALL
prize for each winning combination of numbers created by replacing
any one [{B] of the three [(3)] Pick 3 winning numbers with the Pick
3 FIREBALL number for that drawing, as determined by the selected
play type and wager amount.

(2) The executive director may allow or disallow any type
of play described in this subsection.

(d) Plays and tickets.

(1) A ticket may be sold only by a retailer and only at the
location listed on the retailer's license. A ticket sold by a person other
than a retailer is not valid.

(2) APick3 play involves the selection of three single-digit
numbers, with each selected from the numbers 0 to [+ 2;3;4;5; 6; %
8, and] 9.

(3) The cost of an exact order play is the same as the Pick
3 base play amount selected for the play.

(4) The cost of an any order play is the same as the Pick 3
base play amount selected for the play.

(5) The cost of an exact order/any order play is:

(A) $1 if the Pick 3 base play amount selected for the
play is $.50;

(B) $2 if the Pick 3 base play amount selected for the

play is $1;

(C) $4 if the Pick 3 base play amount selected for the
play is $2;

(D) $6 if the Pick 3 base play amount selected for the
play is $3;

(E) $8 if the Pick 3 base play amount selected for the
play is $4; or

(F) $10 if the Pick 3 base play amount selected for the
play is $5.

(6) The cost of a combo play is determined by multiply-
ing the Pick 3 base play amount selected for the play by the number
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of winning combinations possible with the three single-digit numbers
selected for the play.

(7) ThecostofaPick 3 plus FIREBALL play is equal to the
cost of the connected Pick 3 wager for the base game, thereby doubling
the purchase. The cost of a Pick 3 p/us FIREBALL play is in addition
to the cost of the connected Pick 3 play.

(8) The cost of a ticket is determined by the total cost of
the plays evidenced by the ticket.

9) A player may complete up to five playboards on a sin-
gle playslip-}

f1H0) Aceeptable methods to select numbers for a play, play
type; base play ameunt; and draw date and time for a play may inelude:}

HA) using a self-service terminak]}

fB) using a playslip;}

HOS) requesting a Quiek Piek;}

D) requesting a retailer to manually enter numbers;}

[(E) using a previously-gencrated "Pick 3" ticket pro-
vided by the player; or}

[(F) using a OR code generated through a Texas Lottery
Mebile Application offered and approved by the commission]

[(11) Playslips must be completed manually. A ticket gen-
%a%dﬁemaphysﬁpthatwasﬂeteempletedmaﬂuaﬂﬁefusmgase—

1(12) Afetaﬁermayeﬂkyaeeeptafequestfe{ap%ayﬂsmg
a commission-approved method of play, and if the request is made in
person-

(9) [€43)] Consecutive plays. A player may purchase one
or more plays for any one or more of the next 24 drawings after the
purchase and may purchase up to 24 consecutive plays for a particular
drawing time.

(10) [E4)] A retailer shall issue a ticket as evidence of one
or more plays. A ticket must show the numbers, play type and base play
amount selected for each play; the number of plays, the draw date(s) for
which the plays were purchased; cost of the ticket, and the security and
transaction serial numbers. Tickets must be printed on official Texas
Lottery paper stock, or, for third-party point-of-sale systems approved
by the commission, printed on paper stock or otherwise issued in a
manner approved by the commission to provide tangible evidence of
participation in a lottery game.

15 A playslip has no monetary value and is not evidenee
of a play-}

(11) [E46)] The purchaser is responsible for verifying the
accuracy of the numbers and other selections shown on a ticket.

(12) [€¥H] An unsigned winning ticket is payable to the
holder or bearer of the ticket if the ticket meets all applicable validation
requirements.

(e) Cancellation of plays. A retailer may cancel a Pick 3 play
only in accordance with the following provisions:

(1) the ticket evidencing the play must have been sold at
the retail location at which it is cancelled;

(2) the retailer must have possession of the ticket evidenc-
ing the play;

(3) all Pick 3 plays evidenced by a single ticket must be
cancelled;

(4) cancellation may occur no later than 60 minutes after
sale of the ticket evidencing the play;

(5) cancellation must occur before the beginning of the
next draw break after the sale of the ticket evidencing the play;[ and]

(6) cancellation must occur before midnight on the day the
ticket evidencing the play was sold; and[-]

(7) the play was not generated as part of a promotion.

(f) Drawings.

(1) Pick 3 drawings shall be held four times a day, Monday
through Saturday, at 10:00 a.m., 12:27 p.m., 6:00 p.m., and 10:12 p.m.
Central Time. The executive director may change the drawing sched-
ule, if necessary.

(2) At each Pick 3 drawing, three single-digit numbers
shall be drawn for the base game. Each single-digit number will be
drawn from a set that includes a single occurrence of all 10 [ten]
single-digit numbers (0 to [; +; 2; 3; 4; 5; 6; 7 &; and] 9). After the
Pick 3 base game drawing, the Pick 3 FIREBALL number will be
randomly drawn from a set of 10 numbered balls (0 to [-] 9).

(3) Numbers drawn and the order in which the numbers
are drawn must be certified by the commission in accordance with the
commission's draw procedures.

(4) The numbers selected in a drawing and the order of the
numbers selected in the drawing shall be used to determine all winners
for that drawing.

(5) Each drawing shall be witnessed by an independent cer-
tified public accountant. All drawing equipment used shall be exam-
ined by a lottery drawing representative and the independent certified
public accountant immediately before each drawing and immediately
after each drawing.

(g) Prizes.

(1) Prize payments shall be made upon completion of com-
mission validation procedures.

(2) A Pick 3 plus FIREBALL play is a separate play from
the exact order play, any order play, exact order/any order play, or
combo play with which it is connected.

(3) The executive director may temporarily increase any
prize set out in this paragraph for promotional or marketing purposes.

(4) A person who holds a valid ticket for a winning exact
order play is entitled to a prize as shown.
Figure: 16 TAC §401.307(g)(4) (No change.)

(5) A person who holds a valid ticket for a winning 3-way
any order play is entitled to a prize as shown.
Figure: 16 TAC §401.307(g)(5) (No change.)

(6) A person who holds a valid ticket for a winning 6-way
any order play is entitled to a prize as shown.
Figure: 16 TAC §401.307(g)(6) (No change.)

(7) A person who holds a valid ticket for a winning exact
order/3-way any order play is entitled to a prize as shown.
Figure: 16 TAC §401.307(g)(7) (No change.)

(8) A person who holds a valid ticket for a winning exact
order/6-way any order play is entitled to a prize as shown.
Figure: 16 TAC §401.307(g)(8) (No change.)

(9) A person who holds a valid ticket for a winning combo
play is entitled to a prize as shown.
Figure: 16 TAC §401.307(g)(9) (No change.)
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{(h) The exccutive director may authorize promotions in con-

) Announcement of incentive or bonus program- The exee-
ve di hall g ive o | oF o
ending time, if applicable, of the incentive or bonus program and the
value for the award.|

(h) [6] Pick 3 plus FIREBALL[2].

(1) Pick 3 plus FIREBALL is an add-on feature to the Pick
3 base game. Adding the Pick 3 plus FIREBALL option doubles the
cost of wager and creates more possible winning combinations. For in-
stance, if a player purchases a Pick 3 play with an exact order play type
for $1.00, the Pick 3 plus FIREBALL play will cost an additional $1.00.
If a player purchases a Pick 3 "6-way combo" for $6, the Pick 3 plus
FIREBALL play will cost an additional $6. The Pick 3 FIREBALL
number will be randomly drawn from a set of [ter €]10[}] numbers from
[zero to nine (]0 to 9[)]. The Pick 3 FIREBALL number drawn will ap-
ply exclusively to the Pick 3 base game drawing and prizes. The Pick
3 plus FIREBALL option cannot be purchased independently of a Pick

3 play.

(2) The Pick 3 FIREBALL number is used to replace any
one [(D] of the three [(3)] drawn Pick 3 winning numbers to create
FIREBALL prize winning combinations.

(3) Ifthe player's selected numbers match any of the FIRE-
BALL prize winning combinations, the Pick 3 plus FIREBALL play
wins in accordance with the charts in Figures 401.307(g)(4) through
401.307(g)(9).

(4) AN FIREBALL prizes are in addition to any Pick 3 base
game wins. Specifically, if a player purchases the Pick 3 plus FIRE-
BALL option, then if the Pick 3 FIREBALL number is the same as
one of the three numbers drawn in the Pick 3 base game drawing, and
the player's numbers already match the numbers drawn for the player's
play type, the player will be awarded the FIREBALL prize in addition
to the Pick 3 prize as identified in subsection (g) of this section (relat-
ing to the Pick 3 prize charts). For instance, assume a player selects an
exact order $1.00 base game play of 1, 2, and 3, and purchases a Pick
3 plus FIREBALL play for an additional $1.00 (total $2.00 wager). If
the Pick 3 winning numbers drawn are 1-2-3, and the Pick 3 FIRE-
BALL number is 1, the play will win the base game prize of $500 and
the FIREBALL prize of $180 for a total of $680. As another example,
assume the player selects an exact order 1-2-2 for $1.00 and purchases
a Pick 3 plus FIREBALL play for an additional $1.00 (total $2.00 wa-
ger). If the Pick 3 winning numbers drawn are 1-2-2 and the Pick 3
FIREBALL number is 2, then the play will win the base game prize of
$500 and win the FIREBALL prize of $180 twice for a total of $860.

§401.308. "Cash Five" Draw Game Rule.

(a) Cash Five®. A Texas Lottery draw game to be known as
"Cash Five" is authorized to be conducted by the executive director
under the following rules and under such further instructions and di-
rectives as the executive director may issue in furtherance thereof. If a
conflict arises between this rule and §401.304 of this title (relating to
Draw Game Rules (General)), this section shall have precedence.

(b) Definitions. In addition to the definitions provided in
§401.301 of this title (relating to General Definitions), and unless the
context in this rule otherwise requires, the following definitions apply.

(1) Multi-draw--A player may purchase a Cash Five play
for up to 12 consecutive drawings beginning with the current draw.

H2) Number—Any play integer from one through 35 inela-

(2) [3)]Play--The five numbers selected and printed on the
ticket.

(3) [4] Playboard [Play beard]--A field of [the] 35 num-
bers from 1 to 35 found on the playslip.

[(5) Playslip--An readable card issued by the
commission used by players of Cash Five to eleet plays: There shall
be five play beards on each playslip identified as A; B; G; B; and E-
A playslip has ne pecuniary value and shall net constitute evidenee of
play purchase or of numbers seleeted}

(c) Play for Cash Five.

(1) Typeofplay. A Cash Five player must select [5 ¢]five[)]
numbers out of a field of 35 [¢thirty-five)] numbers in each play or
allow number selection by a random number generator approved by
the commission, referred to as Quick Pick. A winning play is achieved
only when two, three, four, or five of the numbers selected by the player
match, in any order, two, three, four or five, respectively, of the five
winning numbers drawn by the lottery.

(2) The price of a single Cash Five play for the Cash Five
game is $1.00.

[(3) Mecthod of play. The player may use playslips, or other
commission-approved method of play; to make number selections: A
tieket generated using a selection method that is net approved by the
commission is not valid: A seleetion of a play may be made only if the
request is made in person. Aceeptable methods to seleet numbers for
a play may inecludes}

HA) using a self-service terminak]

HB) using a playslips}

HC) wusing a previously-generated "Cash Five" ticket

D) requesting a retailer to use Quick Pick:}

HE) requesting aretailer to manually enter numbers; or}

IE) using a QR code generated through a Texas Lottery
Mebile Application offered and approved by the commission-}

H4) Exeeptas provided in paragraph (3) of this subseetion;
F—weﬂeketsmus{bep%m%edenefﬁelall&easLe&ePypapers{eek%fer

third-party peint-of-sale systems approved by the commission; printed
on paper stock or otherwise issued in a manner approved by the com-

mission to provide tangible evidenece of participation in a lottery game-}

(3) [€5)] Cash Five plays may be purchased only at a li-
censed location from a lottery retailer authorized to sell draw game
tickets.

(4) A retailer shall issue a ticket as evidence of one or more
plays. A ticket must show the numbers selected for each play, the
number of plays, the draw date(s) for which the plays were purchased,
the cost of the ticket, and the security and transaction serial numbers.
Tickets must be printed on official Texas Lottery paper stock, or, for
third-party point-of-sale systems approved by the commission, printed
on paper stock or otherwise issued in a manner approved by the com-
mission to provide tangible evidence of participation in a lottery game.
numbers; or Quick Piek (QP) numbers; beards played; drawing date(s);
to verify the aceuraey of the player's selection(s) and other data printed
on the ticket. A ticket is a bearer instrument until signed-}
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(5) [€A] One prize per play. The holder of a winning play
may win only one prize per play in connection with the winning num-
bers drawn and shall be entitled only to the highest prize category won
by those numbers.

(d) Prizes for Cash Five. The first, second, and third prize
amounts, for each drawing, paid to each Cash Five player who selects
a matching combination of numbers is a fixed amount shown in the
chart below, Figure: 16 TAC §401.308(d). The Match 5 top prize is a
guaranteed (fixed) amount of $25,000; provided that, in any drawing
where the number of top prize winning plays is greater than three (3),
the top prize shall be paid on a pari-mutuel rather than fixed prize basis
and a liability cap of $75,000 (Seventy-Five Thousand Dollars) will
be divided equally by the number of top prize winning plays. In this
case, the calculation of the Match 5 top prize shall be rounded down so
that prizes can be paid in multiples of whole dollars. Any part of the
top pari-mutuel prize for a drawing that is not paid in prizes (breakage)
shall be applied to offset prize expense. The Match 2 (fourth prize) is a
guaranteed free Cash Five Quick Pick ticket. All other prizes are paid
in cash.

Figure: 16 TAC §401.308(d) (No change.)

(e) Drawings.

(1) The Cash Five drawings shall be held each week
on Monday, Tuesday, Wednesday, Thursday, Friday, and Saturday
evenings at 10:12 p.m. Central Time except that the drawing schedule
may be changed by the executive director, if necessary.

(2) The drawings will be conducted by lottery officials.

(3) Each drawing shall determine, at random, five winning
numbers in accordance with Cash Five draw procedures. Any numbers
drawn are not declared winning numbers until the drawing is certified
by the lottery in accordance with the draw procedures. The winning
numbers shall be used in determining all Cash Five winners for that
drawing.

(4) Each drawing shall be witnessed by an independent cer-
tified public accountant. All drawing equipment used shall be exam-
ined by a lottery drawing representative and the independent certified
public accountant immediately prior to a drawing and immediately af-
ter the drawing.

(5) A drawing will not be invalidated based on the financial
liability of the lottery.
1) The executive director may authorize promeotions in eon-
fe) Anneuncement of incentive or bonus program: The ex-
ecutive director shall announce each incentive or bonus program prier
to its commencement. The announcement shall specify the beginning
and ending time; if applicable; of the incentive or bonus program and
the value for the award.]

$§401.312.  "Texas Two Step" Draw Game Rule.

(a) Texas Two Step®. The executive director is authorized to
conduct a game known as "Texas Two Step." The executive director
may issue further directives for the conduct of Texas Two Step that
are consistent with this rule. In the case of conflict, this rule takes
precedence over §401.304 of this title (relating to Draw Game Rules
(General)).

(b) Definitions. In addition to the definitions provided in
§401.301 of this title (relating to General Definitions), and unless the
context in this rule otherwise requires, the following definitions apply.

(1) Play--The selection of four different numbers from 1 to
[one through] 35 and the selection of an additional number from 1 to

[ene threugh] 35 for one opportunity to win in Texas Two Step, and the
purchase of a ticket evidencing that selection.

(2) Playboard--Two fields found on the [&] playslip, [each]
with each field containing 35 numbers from 1 to 35. [; for use in se-
lecting numbers for a Texas Tweo Step play:]
commission for use in seleeting numbers for one or mere Texas Twe
Step plays:}

(3) [M]Roll cycle--A series of one or more drawings that
ends when there is a drawing for which one or more tickets are sold
that match, in accordance with the provisions of subsection (e)(1)(A)
of this section, the numbers drawn in the drawing. A new roll cycle
begins with the next drawing after a drawing for which one or more
jackpot tickets are sold that match, in accordance with the provisions of
subsection (¢)(1)(A) of this section, the numbers drawn in the drawing.

(c) Plays and tickets.

(1) A ticket may be sold only by a retailer and only at the
location listed on the retailer's license. A ticket sold by a person other
than a retailer is not valid.

(2) The price of a play is $1.

{(3) A player may complete up to five playboards on a sin-
gle playslip}

(3) [)] A player may use a single playslip, or other com-
mission-approved method of play, to purchase the same play(s) for up

to 10 consecutive drawings, to begin with the next drawing after the
purchase.

H5) Aceeptable methods to seleet a play may include:}
using a self-service terminal;]
using a playslips}
requesting a retailer to use Quick Piek:}
requesting a retailer to manually enter numberss}
using a previously-generated "Texas Two Step"
{(F) usinga QR code generated through a Texas Lottery

16) Playslips must be completed manually. A ticket gen-
erated from a playship that was net completed manually; or using a se-

[(7) A retailer may only accept a request for a play using
a issi method of play; and if the request is made in
person]

EICICICHE

(4) [€8)] A retailer shall issue a ticket as evidence of one or
more plays. A ticket must show the numbers selected for each play, the
number of plays, the draw date(s) for which the plays were purchased,
the cost of the ticket, and the security and transaction serial numbers.
Tickets must be printed on official Texas Lottery paper stock, or, for
third-party point-of-sale systems approved by the commission, printed
on paper stock or otherwise issued in a manner approved by the com-
mission to provide tangible evidence of participation in a lottery game.

[(9) A playslip has no monetary value and is not evidence
of a play]}

(5) [E49)] The purchaser is responsible for verifying the ac-
curacy of the numbers and other selections shown on a ticket.
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(6) [ED] An unsigned winning ticket is payable to the
holder or bearer of the ticket if the ticket meets all applicable validation
requirements.

(d) Drawings.

(1) Texas Two Step drawings shall be held each week on
Monday and Thursday at 10:12 p.m. Central Time. The executive
director may change the drawing schedule, if necessary.

(2) Ateach Texas Two Step drawing, the commission shall
draw four different numbers from a set of numbers from 1 to [ene
through] 35, and the commission shall draw a single number from a
separate set of numbers from 1 to [ene through] 35.

(3) Numbers drawn must be certified by the commission in
accordance with the commission's draw procedures.

(4) The numbers selected in a drawing shall be used to de-
termine all winners for that drawing.

(5) Each drawing shall be witnessed by an independent cer-
tified public accountant. All drawing equipment used shall be exam-
ined by a lottery drawing representative and the independent certified
public accountant immediately before each drawing and immediately
after each drawing.

(e) Prizes.
(1) Jackpot prize (first prize).

(A) A person who holds a valid ticket for a Texas Two
Step play is entitled to a share of the jackpot prize (first prize) for a
drawing if:

(i) the four numbers the player selected from a field
of 35 numbers match (in any order) the four numbers selected from a
set of 35 numbers at the drawing; and

(ii)  the single number the player selected from a field
of 35 numbers matches the single number selected from a set of 35
numbers at the drawing.

(B) The jackpot prize for a Texas Two Step drawing is
the amount the commission establishes and authorizes vendors to pub-
licize for the drawing.

(C) If23.78 percent of Texas Two Step sales proceeds
for aroll cycle are not sufficient to pay a jackpot prize, [the eommission
shall use remaining funds in the Texas Tweo Step prize reserve fund to
pay the prize: I 23-78 pereent of Texas Two Step sales proeceeds for a
roll eyele and any remaining funds in the Texas Tweo Step prize reserve
fund are net sufficient to pay a jaekpet prize;] the commission shall
use funds from other authorized sources, including the State Lottery
Account established by Government Code §466.355, to pay the prize.

(2) Second prize.

(A) A person who holds a valid ticket for a Texas Two
Step play is entitled to a share of the second prize for a drawing if:

(i) the four numbers the player selected from a field
of 35 numbers match (in any order) the four numbers selected from a
set of 35 numbers at the drawing; and

(ii)  the single number the player selected from a field
of 35 numbers does not match the single number selected from a set of
35 numbers at the drawing.

(B) The second prize consists of 2.79 percent of the
proceeds from Texas Two Step ticket sales for the drawing and any
amounts carried forward under subparagraph (D) of this paragraph.

(C) A payment made to a person for a share of the sec-
ond prize for a drawing shall be rounded to the closest whole dollar
amount. An amount of exactly fifty cents shall be rounded up to the
nearest whole dollar amount.

(D) Any part of the second prize for a drawing that is
not paid in prizes shall be carried forward and shall become part of the
second prize for the next drawing.

(3) Third prize.

(A) A person who holds a valid ticket for a Texas Two
Step play is entitled to a share of the third prize for a drawing if:

(i) three of the four numbers the player selected from
a field of 35 numbers match (in any order) three of the four numbers
selected from a set of 35 numbers at the drawing; and

(ii)  the single number the player selected from a field
of 35 numbers matches the single number selected from a set of 35
numbers at the drawing.

(B) The third prize consists of 0.34 percent of the
proceeds from Texas Two Step ticket sales for the drawing and any
amounts carried forward under subparagraph (D) of this paragraph.

(C) A payment made to a person for a share of the third
prize for a drawing shall be rounded to the closest whole dollar amount.
An amount of exactly fifty cents shall be rounded up to the nearest
whole dollar amount.

(D) Any part of the third prize for a drawing that is not
paid in prizes shall be carried forward and shall become part of the third
prize for the next drawing.

(4) Fourth prize.

(A) A person who holds a valid ticket for a Texas Two
Step play is entitled to a share of the fourth prize for a drawing if:

(i) three of the four numbers the player selected from
a field of 35 numbers match (in any order) three of the four numbers
selected at the drawing from a set of 35 numbers; and

(ii)  the single number the player selected from a field
of 35 numbers does not match the single number selected from a set of
35 numbers at the drawing.

(B) The fourth prize consists of 4.60 percent of the
proceeds from Texas Two Step ticket sales for the drawing and any
amounts carried forward under subparagraph (D) of this paragraph.

(C) A payment made to a person for a share of the fourth
prize for a drawing shall be rounded to the closest whole dollar amount.
An amount of exactly fifty cents shall be rounded up to the nearest
whole dollar amount.

(D) Any part of the fourth prize for a drawing that is
not paid in prizes shall be carried forward and shall become part of the
fourth prize for the next drawing.

(5) Fifth prize.

(A) A person who holds a valid ticket for a Texas Two
Step play is entitled to a share of the fifth prize for a drawing if:

(i) two of the four numbers the player selected from
a field of 35 numbers match (in any order) two of the four numbers
selected from a set of 35 numbers at the drawing; and

(ii)  the single number the player selected from a field
of 35 numbers matches the single number selected from a set of 35
numbers at the drawing.
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(B) The fifth prize consists of 3.04 percent of the
proceeds from Texas Two Step ticket sales for the drawing and any
amounts carried forward under subparagraph (D) of this paragraph.

(C) A payment made to a person for a share of the fifth
prize for a drawing shall be rounded to the closest whole dollar amount.
An amount of exactly fifty cents shall be rounded up to the nearest
whole dollar amount.

(D) Any part of the fifth prize for a drawing that is not
paid in prizes shall be carried forward and shall become part of the fifth
prize for the next drawing.

(6) Sixth prize.

(A) A person who holds a valid ticket for a Texas Two
Step play is entitled to a $7 prize for a drawing if:

(i) one of the four numbers the player selected from
a field of 35 numbers matches one of the four numbers selected from a
set of 35 numbers at the drawing; and

(ii)  the single number the player selected from a field
of 35 numbers matches the single number selected from a set of 35
numbers at the drawing.

(B) 1f6.87 percent of sales proceeds for the drawing are
not sufficient to pay all of the sixth prizes for that drawing, [the com-
mission shall use remaining funds in the Texas Two Step prize reserve
fund to pay the prizes- Hf 687 percent of sales proeceeds for a drawing
and any remaining funds in the Texas Two Step prize reserve fund are
not suffieient to pay all of the sixth prizes for a drawing;| the commis-
sion shall use funds from other authorized sources, including the State
Lottery Account established by Government Code §466.355, to pay the
prize.

(C) To the extent that the total amount of sixth prizes
for a Texas Two Step drawing is less than 6.87 percent of the proceeds
from ticket sales for the drawing, the difference shall be carried forward
to fund future sixth prize payments.

(7) Seventh prize.

(A) A person who holds a valid ticket for a Texas Two
Step play is entitled to a $5 prize for a drawing if:

(i) none of the four numbers the player selected from
a field of 35 numbers match any of the four numbers selected from a
set of 35 numbers at the drawing; and

(ii)  the single number the player selected from a field
of 35 numbers matches the single number selected from a set of 35
numbers at the drawing.

(B) If8.58 percent of sales proceeds for the drawing are
not sufficient to pay all of the seventh prizes for that drawing, [the eom-
mission shall use remaining funds in the Texas Tweo Step prize reserve
fund to pay the prizes: If 858 percent of sales proceeds for a drawing
and any remaining funds in the Texas Two Step prize reserve fund are
not sufficient to pay all of the seventh prizes for a drawing;] the com-
mission shall use funds from other authorized sources, including the
State Lottery Account established by Government Code §466.355, to
pay the prize.

(C) To the extent that the total amount of seventh prizes
for a Texas Two Step drawing is less than 8.58 percent of the proceeds
from ticket sales for the drawing, the difference shall be carried forward
to fund future seventh prize payments.

(8) A person may win only one prize per play per drawing.
A player who holds a valid ticket for a winning play is entitled to the
highest prize for that play.

(9) A share of a prize is determined by dividing the prize
by the number of winning plays for that prize.

(10) A Texas Two Step prize payment shall be made upon
completion of commission validation procedures.

(11) A claimant is not entitled to interest or other earnings
on a prize, regardless of when a claim is actually presented and regard-
less of when payment is made.

D Texas Two Step prize reserve fund.]

(f) [€2)] Jackpot information on commission website. After
the commission has approved an advertised estimated jackpot under
subsection (e) of this section, the commission shall post the following
information on the agency website:

(1) the amount of ticket sales, if any, for previous drawings
in the roll cycle; and

(2) the amount of projected ticket sales for the upcoming

drawing.
f(h) The executive director may authorize promotions in con-
{61} Anneuncement of incentive or benus program. The exec-

endmgt}m%}fappke&bl&ef&hemeeﬂﬂ%lee%beﬂuspmgmmand%he
value for the award}

$401.315. "Mega Millions" Draw Game Rule.

(a) Mega Millions®. The Multi-State Lottery Association
("MUSL") has entered into an Agreement ("Cross-Sell Agreement")
with those U.S. lotteries operating under an agreement to sell a draw
game known as Mega Millions ("Mega Millions Lotteries") to permit
the MUSL Party Lotteries who are members of the MUSL Mega
Millions Product Group ("Product Group"), including the Texas
Lottery Commission (commission), to sell the Mega Millions lottery
game. The purpose of the Mega Millions game is the generation of
revenue for Mega Millions Lotteries and Product Group members
participating under the Cross-Sell Agreement, through the operation
of a specially designed multi-jurisdiction lottery game that will award
prizes to ticket holders matching specified combinations of numbers
randomly selected in regularly scheduled drawings. The Mega Mil-
lions game is authorized to be conducted by the commission executive
director (executive director) under the conditions of the Cross-Sell
Agreement, MUSL rules, the laws of the State of Texas, this section,
and under such further instructions, directives, and procedures as the
executive director may issue in furtherance thereof. In this regard, the
executive director is authorized to issue such further instructions and
directives as may be necessary to conform the conduct and play of
the Mega Millions game to the requirements of the MUSL rules and
the Cross-Sell Agreement, if, in the opinion of the executive director,
such instructions, directives, and procedures are in conformance with
state law. To be clear, the authority to participate in the Mega Millions
game is provided to the commission by MUSL through the Cross-Sell
Agreement. The conduct and play of the Mega Millions game must
conform to the Product Group's Mega Millions game rules ("MUSL
MM Rules"). Further, if a conflict arises between this section and
§401.304 of this chapter, this section shall have precedence. In addi-
tion to other applicable rules contained in Chapter 401, this section
and definitions herein apply unless the context requires a different
meaning or is otherwise inconsistent with the intent of the MUSL MM
Rules adopted by the Product Group.

(b) Definitions. In addition to the definitions provided in
§401.301 of this subchapter (relating to General Definitions), and
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unless the context in this section otherwise requires, the following
definitions apply.

(1) "Agent" or "retailer" means a person or entity autho-
rized by the commission to sell lottery Plays.

(2) "Drawing" refers collectively to the formal draw event
for randomly selecting the winning numbers that determine the number
of winning Plays for each prize level of the Mega Millions game and
Megaplier® Promotion.

(3) "Game ticket" or "ticket" means an acceptable evidence
of Play, which is a ticket produced in a manner that meets the specifi-
cations defined in the MUSL rules or the rules of each Selling Lottery,
and is a physical representation of the Play or Plays sold to the player
as described in subsection (g) of this section (Ticket Validation).

(4) "Just the Jackpot®[®] Play" ("JJ Play") shall refer to a
wager purchased which includes two (2) Plays as part of the Just the
Jackpot Promotion as described in subsection (1) of this section.

(5) "Megaplier Plays" shall refer to Plays purchased as part
of the Megaplier Promotion described in subsection (k) of this section.

(6) "Mega Millions Lotteries" refers to those lotteries that
have joined under the Mega Millions Lottery Agreement and that have
entered into the Cross-Sell Agreement with MUSL for the selling of the
Mega Millions game by the Product Group. "Mega Millions Finance
Committee" refers to a Committee of the Mega Millions Lotteries that
determines the Grand Prize amount (cash value option and annuity).

(7) "Mega Millions Plays" ("MM Plays") shall refer to
Plays purchased as part of the Mega Millions game, but shall not
include JJ Plays or Megaplier Plays.

(8) "MUSL" means the Multi-State Lottery Association,
a government-benefit association wholly owned and operated by the
MUSL Party Lotteries.

(9) "MUSL Board" means the governing body of the
MUSL, which is comprised of the chief executive officer of each Party
Lottery.

(10) "Party Lottery" means a state lottery or lottery of a
political subdivision or entity that has joined MUSL and, in the context
of the Product Group rules, has joined in selling the games offered by
the Product Group. "Selling Lottery" or "Participating Lottery" shall
mean a state lottery or lottery of a political subdivision or entity that
is participating in selling the Mega Millions game and that may be a
member of either the Product Group or the Mega Million Lotteries.

(11) "Play" means a set of six (6) numbers, the first five
(5) from a field of seventy (70) numbers and the last one (1) from a
field of twenty-five (25) numbers, that appear on a ticket and are to be
played by a player in the game. Asused in this section, unless otherwise
indicated, "Play" includes both Mega Millions Plays ("MM Plays") and
Just the Jackpot Plays ("JJ Play"). "Megaplier Plays" are separately
described in subsection (k) of this section.

32y “Playshlp" means a physical or electronic means by
whieh a player communieates their intended Play selection to the re-
tailer as defined and approved by the commission. A playshp has ne
peeuntary value and shall net constitute evidenee of ticket purchase or
of numbers selected-}

(12) [(43)] "Prize" means an amount paid to a person or
entity holding a winning ticket. The terms "Grand Prize" or "Jackpot"
may be used interchangeably and shall refer to the top prize in the Mega
Millions game. "Advertised Grand Prize" or "Advertised Jackpot" shall
mean the estimated annuitized Grand Prize amount as determined by
the Mega Millions Finance Committee and communicated through the

Selling Lotteries prior to the next Mega Millions Drawing. The Ad-
vertised Grand Prize is not a guaranteed prize amount and the actual
Grand Prize amount may vary from the advertised amount, except in
circumstances where there is a guaranteed Grand Prize amount as de-
scribed in subsection (f)(1) of this section.

(13) [(4)] "Product Group" means the MUSL Party Lot-
teries who are members of the MUSL Mega Millions Product Group
and who offer the Mega Millions game product pursuant to the terms
of the Cross-Sell Agreement between MUSL and the Mega Millions
Lotteries, and in accordance with the Multi-State Lottery Agreement
and the MUSL MM Rules.

(14) [E5)] "Set Prize" or "low-tier prize" means all other
prizes, except the Grand Prize and, except in instances outlined in this
section, or the MUSL MM Rules, will be equal to the prize amount
established by the MUSL Board for the prize level.

(15) [E6)] "Terminal" means a device authorized by the
commission for the purpose of issuing Mega Millions game tickets and
as defined in §401.301 (General Definitions) of this chapter.

(16) [(FD] "Winning Numbers" means the indicia or num-
bers randomly selected during a Drawing event which shall be used to
determine the winning Plays for the Mega Millions game contained on
a game ticket.

(c¢) Game Description. Mega Millions is a five (5) out of sev-
enty (70) plus one (1) out of twenty-five (25) lottery game drawn on
the day(s), time(s) and location(s) as determined by the Mega Millions
Lotteries, and which pays the Grand Prize, at the election of the player
made in accordance with this section, or by a default election made in
accordance with this section, either on a graduated annuitized annual
pari-mutuel basis or as a cash value option using a rate determined by
the Mega Millions Finance Committee on a pari-mutuel basis. Except
as provided in this section, all other prizes are paid on a single payment
basis. During the Drawing event, five (5) numbers shall be drawn from
the first set of seventy (70) numbers, and one (1) number shall be drawn
from the second set of twenty-five (25) numbers, which shall constitute
the Winning Numbers.

(1) Mega Millions Play. To play Mega Millions, a player
shall select (or request a Quick Pick) five (5) different numbers, from
one (1) through seventy (70) and one (1) additional number from one
(1) through twenty-five (25). The additional number may be the same
as one of the first five numbers selected by the player. MM Plays can
be purchased for two dollars (U.S. $2.00), including any specific statu-
torily-mandated tax of a Party Lottery to be included in the price of a
lottery Play. Plays may be purchased from a Party Lottery approved
sales outlet in a manner as approved by the Party Lottery and in accor-
dance MUSL rules.

(2) Claims. A ticket shall be the only proof of a game Play
or Plays and is subject to the validation requirements set forth in sub-
section (g) of this section. The submission of a winning ticket to the
commission or its authorized agent shall be the sole method of claim-
ing a prize or prizes. A playslip has no pecuniary or prize value and
shall not constitute evidence of Play purchase or of numbers selected.
A terminal-produced paper receipt has no pecuniary or prize value and
shall not constitute evidence of Play purchase or of numbers selected.

(3) Cancellations Prohibited. In all instances, a Play
recorded on the Lottery gaming system may not be voided or cancelled
by returning the ticket to the selling agent or to the commission,
including tickets that are misprinted, illegible, printed in error, or for
any reason not successfully transferred to an authorized selling entity
or player. A Selling Lottery may develop an approved method of
compensating retailers for Plays that are not transferred to a player for
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a reason acceptable to the Selling Lottery and not prohibited by the
Mega Millions Product Group. No Play that is eligible for a prize can
be returned to the commission for credit. Plays accepted by retailers
as returned Plays and which cannot be re-sold shall be deemed owned
by the bearer thereof.

(4) Player Responsibility. It shall be the sole responsibility
of the player to verify the accuracy of the game Play or Plays and other
data printed on the ticket. The placing of Plays is done at the player's
own risk through the licensed sales agent who is acting on behalf of the
player in entering the Play or Plays.

5 Entry of Plays: Plays may only be entered manually
using the lottery retailer terminal keypad or touch sereen; by means of
a commission-approved playslip; or by such other means as approved
deviee to be physically or wirelessly connected to a lottery terminal to
enter Plays; exeept as approved by the commission. A ticket generated
using a selection method that is net approved by the commissien is
not valid: A selection of numbers for a Play may be made only if the
request is made in person: Aceeptable metheds of Play selection may

[(A) using a self-service terminal;]

HB) using a playshp;}

HE) wusing a previoushy-generated "Mega Millions"
D) selecting a Quick Pick;]

HE) requesting a retailer to manually enter numbers; or}

[(F) using a QR code generated through a Texas Lottery

(5) [€6)] Maximum Purchase. The maximum number of
consecutive drawings on a single Play purchase is ten (10).

(6) [€P] Subscription sales. A subscription sales program
may be offered, at the discretion of the executive director.

(d) Mega Millions Prize Pool. The prize pool for all prize cat-
egories offered by the Party Lotteries shall consist of up to fifty-five
percent (55%) of each Drawing period's sales, inclusive of any specific
statutorily-mandated tax of a Party Lottery to be included in the price
of'a MM Play, and inclusive of contributions to the prize pool accounts
and prize reserve accounts, but may be higher or lower based upon the
number of winning Plays at each prize level, as well as the funding re-
quired to meet a guaranteed Annuity Grand Prize as may be required
by subsection (f)(1) of this section.

(1) Mega Millions Prize Pool Accounts and Prize Reserve
Accounts. The Product Group shall set the contribution rates to the
Prize Pool and Prize Reserve Accounts established by this section.

(A) The following Prize Reserve Account for the Mega
Millions game is hereby established: the Prize Reserve Account (PRA)
which is used to guarantee the payment of valid, but unanticipated,
Grand Prize claims that may result from a system error or other rea-
son, to fund deficiencies in the Set-Aside Pool, and to fund pari-mutuel
prize deficiencies as defined and limited in subsections (d)(3)(A) and
k)(9)(B)(i) of this section.

(B) The following Prize Pool Accounts for the Mega
Millions game are hereby established:

(i) The Grand Prize Pool (GPP), which is used to
fund the current Grand Prize;

(i)  The Set Prize Pool (SPP), which is used the fund
the Set Prizes. The SPP shall hold the temporary balances that may
result from having fewer than expected winners in the Set Prize (aka
low-tier prize) categories. The source of the SPP is the Party Lottery's
weekly prize contributions less actual Set Prize liability; and

(iii) The Set-Aside Pool (SAP), which is used to
fund the payment of the awarded minimum starting Annuity Grand
Prizes and the minimum Annuity Grand Prize increase, if necessary
(subject to the limitations in this section or the MUSL MM Rules), as
may be set by the Product Group. The source of the SAP funding shall
accumulate from the difference between the amount in the Grand Prize
Pool at the time of a Grand Prize win and the amount needed to fund
Grand Prize payments as determined by the Mega Millions Lotteries.

(C) The above Prize Reserve Account shall have max-
imum balance amounts or balance limiter triggers that are set by the
Product Group and are detailed in the Comments to MUSL MM Rule
28. The maximum balance amounts and balance limit triggers are sub-
ject to review by the MUSL Board Finance and Audit Committee. The
Finance and Audit Committee shall have two weeks to state objections,
if any, to the approved maximum balance amounts or balance limiter
triggers. Approved maximum balance amounts or balance limiter trig-
gers shall become effective no sooner than two weeks after notice is
given to the Finance and Audit Committee and no objection is stated or
sooner if the Committee affirmatively approves the maximum balance
amounts or balance limiter triggers. The Product Group may appeal
the Committee's objections to the full Board. Group approved changes
in the maximum balance amounts or balance limiter triggers set by the
Product Group shall be effective only after the next Grand Prize win.

(D) The contribution rate to the GPP from MM Plays
shall be 37.6509% of sales. An amount up to five percent (5%) of a
Party Lottery's sales, including any specific statutorily mandated tax of
a Party Lottery to be included in the price of a lottery play, shall be
added to a Party Lottery's Mega Millions Prize Pool contribution and
placed in trust in one or more prize pool and prize reserve accounts held
by the Product Group at any time that the Party Lottery's share of the
PRA is below the amounts designated by the Product Group. Details
shall be noted in the Comments to MUSL MM Rule 28.

(E) The Product Group may determine to expend all or
a portion of the funds in the prize pools (except the GPP) and the prize
reserve accounts:

(i) for the purpose of indemnifying the Party Lotter-
ies in the payment of prizes to be made by the Selling Lotteries; and

(ii)  for the payment of prizes or special prizes in the
game, limited to prize pool and prize reserve contributions from lotter-
ies participating in the special prize promotion, subject to the approval
of the Board's Finance & Audit Committee or that Committee's failure
to object after given two weeks' notice of the planned action, which
actions may be appealed to the full Board by the Product Group.

(F) The prize reserve shares of a Party Lottery may be
adjusted with refunds to the Party Lottery from the prize reserve ac-
count(s) as may be needed to maintain the approved maximum balance
and sales percentage shares of the Party Lotteries.

(G) A Party Lottery may contribute to its sales percent-
age share of prize reserve accounts over time, but in the event of a draw
down from a reserve account, a Party Lottery is responsible for its full
sales percentage share of the prize reserve account, whether or not it
has been paid in full.

(H) Any amount remaining in the Mega Millions prize
pool accounts or prize reserve accounts when the Product Group de-
clares the end of the game shall be returned to the lotteries participating
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in the prize pool and prize reserve accounts after the end of all claim
periods of all Selling Lotteries, carried forward to a replacement game,
or otherwise expended in a manner at the election of the individual
Members of the Product Group in accordance with jurisdiction statute.

(2) Expected Prize Payout Percentages. The Grand Prize
payout shall be determined on a pari-mutuel basis. Except as otherwise
provided in this section, all other prizes awarded shall be paid as single
payment prizes. All prize payouts are made with the following ex-
pected prize payout percentages, which does not include an additional
amount held in prize reserves, although the prize payout percentages
per draw may vary:

Figure: 16 TAC §401.315(d)(2) (No change.)

(A) The Grand Prize amount shall be divided equally
by the number of MM Plays and JJ Plays winning the Grand Prize.

(B) The SPP (for payment of single payment prizes of
one million dollars ($1,000,000.00) or less) shall be carried forward to
subsequent draws if all or a portion of it is not needed to pay the set
prizes awarded in the current draw.

(3) Pari-mutuel Prize Determinations. Except as otherwise
provided for in subparagraph (C) of this paragraph below:

(A) Ifthe total of the Mega Millions Set Prizes (as mul-
tiplied by the respective Megaplier multiplier, if applicable) awarded
in a drawing exceeds the percentage of the prize pool allocated to
the Mega Millions Set Prizes, then the amount needed to fund the
Mega Millions Set Prizes, including Megaplier prizes, awarded shall
be drawn from the following sources, in the following order:

(i) the amount available in the SPP and the
Megaplier Prize Pool, if any;

(ii) an amount from the PRA, if available, not to ex-
ceed forty million dollars ($40,000,000.00) per drawing.

(B) If, after these sources are depleted, there are not suf-
ficient funds to pay the Set Prizes, including Megaplier prizes, then
the highest Set Prize shall become a pari-mutuel prize. If the amount
of the highest Set Prize, including Megaplier prizes, when paid on a
pari-mutuel basis, drops to or below the next highest Set Prize and there
are still not sufficient funds to pay the remaining Set Prizes awarded,
then the next highest Set Prize shall become a pari-mutuel prize. This
procedure shall continue down through all Set Prize levels, if neces-
sary, until all Set Prize levels become pari-mutuel prize levels. In that
instance, the money available from the funding sources listed in this
section shall be divided among the winning MM Plays in proportion to
their respective prize percentages. Mega Millions and Megaplier prizes
will be reduced by the same percentage.

(C) By agreement with the Mega Millions Lotteries, the
Mega Millions Lotteries shall independently calculate their set pari-
mutuel prize amounts. The Party Lotteries and the Mega Millions Lot-
teries shall than agree to set the pari-mutuel prize amount for all lotter-
ies selling the game at the lesser of the independently-calculated prize
amounts.

(4) Except as may be required by subsection (f)(1) of this
section, the official advertised Grand Prize annuity amount is subject
to change based on sales forecasts and/or actual sales.

(5) Subject to the laws and rules governing each Party Lot-
tery, the number of prize categories and the allocation of the prize fund
among the prize categories may be changed at the discretion of the
Mega Millions Lotteries, for promotional purposes. Such change shall
be announced by Mega Millions Lotteries.

(e) Probability of Winning Mega Millions Prizes. The follow-
ing table sets forth the probability of winning and the probable dis-
tribution of winning Plays in and among each prize category for MM
Plays, based upon the total number of possible combinations in Mega
Millions.

Figure: 16 TAC §401.315(e) (No change.)

(f) Mega Millions Prize Payment.

(1) Mega Millions Grand Prize. The prize money allocated
from the current Mega Millions prize pool for the Grand Prize, plus any
previous portions of prize money allocated to the Grand Prize category
in which no matching MM Plays or JJ Plays were sold will be divided
equally among all Grand Prize winning MM Plays and JJ Plays in all
Participating Lotteries. The Annuity Grand Prize amount will be paid
in thirty (30) graduated annual installments. Grand Prizes won shall
be funded by the Selling Lotteries in accordance with the formula set
by the Mega Millions Lotteries. The Mega Millions Lotteries may set
a minimum guaranteed annuitized Grand Prize amount that shall be
advertised by the Selling Lotteries as the starting guaranteed annuitized
Grand Prize amount. Atthe time of ticket purchase, a player must select
a payment option of either a single cash value payment or annuitized
payments of a share of the Grand Prize if the Play is a winning Play. A
player's selection of the payment option at the time of purchase from
the commission is final and cannot be revoked, withdrawn, or otherwise
changed. If no selection is made, payment option will be as described
in the chart below:

Figure: 16 TAC §401.315(H)(1)

[Figure: 16 TAC §401.305(2)3)]

(2) Mega Millions Prize Rollover. If in any Mega Millions
Drawing there are no MM Plays or JJ Plays that qualify for the Grand
Prize category, the portion of the prize fund allocated to such Grand
Prize category shall remain in the Grand Prize category and be added
to the amount allocated for the Grand Prize category in the next con-
secutive Mega Millions Drawing.

(3) A player(s) who elects a cash value option payment
shall be paid his/her share(s) in a single cash payment upon comple-
tion of validation procedures determined by the commission. The cash
value option amount shall be determined by the Mega Millions Lotter-
ies.

(4) All annuitized prizes shall be paid annually in thirty
(30) graduated annual installments upon completion of validation pro-
cedure determined by the commission. The initial payment shall be
paid upon completion of the validation procedures and the subsequent
twenty-nine (29) payments shall be paid annually to coincide with the
winning draw date, and shall escalate by a factor of 5% annually. Prize
payments may be rounded down to the nearest one thousand dollars
($1,000) increment. The annuitized option prize shall be determined
by multiplying the winning Play's share of the Grand Prize Pool by the
annuity factor established in accordance with Texas law and the rules
of the Texas Comptroller of Public Accounts.

(5) If individual shares of the Grand Prize Pool funds held
to fund an annuity is less than $250,000.00, the Product Group, in its
sole discretion, may elect to pay the winners their share of the cash held
in the Grand Prize Pool.

(6) Funds for the initial payment of an annuitized prize or
the lump sum cash value option payment shall be made available by
MUSL for payment by the Party Lottery on a schedule approved by the
Product Group. If necessary, when the due date for the payment of a
prize occurs before the receipt of funds in the prize pool trust sufficient
to pay the prize, the transfer of funds for the payment of the full cash
value option payment amount may be delayed pending receipt of funds
from the Party Lotteries or other lotteries participating in the Mega
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Millions game. A Party Lottery may elect to make the initial payment
from its own funds after validation, with notice to MUSL.

(7) Payment of Prize Payments upon the Death of a Prize
Winner. In the event of the death of a prize winner, payments may be
made in accordance with §401.310 of this chapter (relating to Payment
of Prize Payments Upon Death of Prize Winner), otherwise, payment
of prize payments will be made to the estate of a deceased prize winner
in accordance with Texas Government Code §466.406.

(8) Prize Payments. All prizes shall be paid through the
Selling Lottery that sold the winning Play(s). All low-tier cash prizes
(all prizes except the Grand Prize) shall be paid in cash or warrants in
accordance with Texas statutes and these rules. A Selling Lottery may
begin paying low-tier cash prizes after receiving authorization to pay
from the MUSL central office.

(9) Prizes Rounded. Annuitized payments of the Grand
Prize or a share of the Grand Prize may be rounded to facilitate the
purchase of an appropriate funding mechanism. Breakage on an annu-
itized Grand Prize win shall be added to the first payment to the winner
or winners. Prizes other than the Grand Prize, which, under this sec-
tion, may become single-payment, pari-mutuel prizes, may be rounded
down so that prizes can be paid in multiples of whole dollars. Break-
age resulting from rounding these prizes shall be carried forward to the
prize pool for the next Drawing.

(10) Limited to Highest Prize Won. The holder of a win-
ning MM Play may win only one (1) prize per Play in connection with
the Winning Numbers drawn, and shall be entitled only to the prize won
by those numbers in the highest matching prize category. A JJ Play is
not eligible to win non-Grand Prize category prizes. All liabilities for
a Mega Millions prize are discharged upon payment of a prize claim.

(11) Claim Period. Prizes must be claimed no later than
180 days after the draw date, or in accordance with Texas Government
Code §466.408(e).

(g) Ticket Validation.

(1) Tobeavalid Play and eligible to receive a prize, a Play's
ticket shall satisfy all the requirements established by the commission
for validation of winning Plays sold through the computer gaming sys-
tem, as well as any other validation requirements adopted by the Prod-
uct Group, the MUSL Board and published as the Confidential MUSL
Minimum Game Security Standards. The MUSL and the Party Lotter-
ies shall not be responsible for Plays or tickets that are altered in any
manner.

(2) Under no circumstances will a claim for any prize be
paid without an official Mega Millions ticket issued as authorized by
the commission and matching all game Play, serial number and other
validation data residing in the commission's computer gaming system
and such ticket shall be the only valid proof of the wager placed and
the only valid receipt for claiming or redeeming such prize.

(3) Inaddition to the above, in order to be deemed a valid,
winning Mega Millions Play, all of the following conditions must be
met:

(A) The validation data must be present in its entirety
and must correspond, using the computer validation file, to the number
selections printed on the ticket for the applicable drawing date(s);

(B) The ticket must be intact;

(C) The ticket must not be mutilated, altered, reconsti-
tuted, or tampered with in any manner;

(D) The ticket must not be counterfeit or an exact du-
plicate of another winning ticket;

(E) The ticket must have been issued by an authorized
sales agent on official Texas Lottery paper stock or, for third-party
point-of-sale systems approved by the commission, printed on paper
stock or otherwise issued in a manner approved by the commission to
provide tangible evidence of participation in a lottery game;

(F) The ticket must not have been stolen, to the knowl-
edge of the commission;

(G) The ticket must be submitted for payment in accor-
dance with the prize claim procedures of the commission as set out in
§401.304 of this subchapter and any internal procedures used by the
commission;

(H) The Play data on the ticket must have been recorded
on the computer gaming system prior to the drawing and the Play data
must match this computer record in every respect. In the event ofa con-
tradiction between information as printed on the ticket and as accepted
by the commission's computer gaming system, the wager accepted by
the commission's computer gaming system shall be the valid wager;

(I) The player or Quick Pick number selections, vali-
dation data and the drawing date(s) of an apparent winning Play must
appear in the official file of winning Plays, and a Play with that exact
data must not have been previously paid;

(J) The Play must not be misregistered, and the Play's
ticket must not be defectively printed or printed or produced in error to
an extent that it cannot be processed by the commission;

(K) The ticket must pass confidential validation tests in
accordance with the MUSL MM Rules. In addition, the ticket must
pass all other confidential security checks of the commission;

(L) In submitting a ticket for validation, the claimant
agrees to abide by applicable laws, all rules and regulations, instruc-
tions, conditions and final decisions of the executive director of the
commission;

(M) There must not be any other breach of the MUSL
MM Rules, or this subchapter, in relation to the Play, which, in the sole
and final opinion of the executive director of the commission, justifies
invalidation; and

(N) The Ticket must be submitted to the commission,
or the Selling Lottery that issued it.

(4) A Play submitted for validation that fails any of the pre-
ceding validation conditions shall be considered void, subject to the
following determinations:

(A) Inall cases of doubt, the determination of the com-
mission shall be final and binding; however, the commission may, at its
option, replace an invalid Play with a Mega Millions Play of equivalent
sales price;

(B) Inthe event a defective ticket is purchased or in the
event the commission determines to adjust an error, the claimant's sole
and exclusive remedy shall be the replacement of such defective or
erroneous ticket(s) with a Mega Millions Play of equivalent sales price;
and

(C) Inthe event a Mega Millions Play is not paid by the
commission and a dispute occurs as to whether the Play is a winning
Play, the commission may, at its option, replace the Play as provided in
subparagraph (A) of this paragraph. This shall be the sole and exclusive
remedy of the claimant.

(h) Ticket Responsibility.

(1) Prize Claims. Prize claim procedures shall be governed
by the rules of the commission. The MUSL and the Selling Lotteries

PROPOSED RULES June 26, 2020 45 TexReg 4275



shall not be responsible for prizes that are not claimed following the
proper procedures as determined by the commission.

(2) Stolen Plays. The Product Group, the MUSL, the Party
Lotteries and the commission shall not be responsible for lost or stolen
Plays.

(3) The Party Lotteries shall not be responsible to a prize
claimant for Mega Millions Plays redeemed in error by a Texas Lottery
sales agent.

(4) Winning Plays are determined by the numbers drawn
and certified by the independent auditor responsible for auditing the
Mega Millions draw. MUSL, the Party Lotteries and the commission
are not responsible for Mega Millions winning numbers reported in
error.

(i) Ineligible Players.

(1) A Play, or share of a Play, for a MUSL game issued by
the MUSL or any of its Party Lotteries shall not be purchased by, and
a prize won by any such Play, or share of a Play, shall not be paid to:

(A) aMUSL employee, officer, or director;

(B) acontractor or consultant under agreement with the
MUSL to review the MUSL audit and security procedures;

(C) anemployee of an independent accounting firm un-
der contract with MUSL to observe drawings or site operations and
actually assigned to the MUSL account and all partners, shareholders,
or owners in the local office of the firm; or

(D) an immediate family member (parent, stepparent,
child, stepchild, spouse, or sibling) of an individual described in sub-
sections (a), (b), and (c) of this section and residing in the same house-
hold

(2) Those persons designated by the State Lottery Act,
Texas Government Code, Chapter 466, as ineligible to play its games
shall also be ineligible to play any MUSL lottery game sold in the
state of Texas.

(3) A Play, or share of a Play, of the Mega Millions game
may not be purchased in any lottery jurisdiction by any Party Lot-
tery board member; commissioner; officer; employee; or spouse, child
brother, sister or parent residing as a member of the same household in
the principle place of residence of any such person. Prizes shall not be
paid to any persons prohibited from playing Mega Millions in a partic-
ular jurisdiction by rules, governing law, or any contract executed by
the Selling Lottery.

() Applicable Law.

(1) In purchasing a Play, or attempting to claim a prize,
purchasers and prize claimants agree to comply with and abide by all
applicable laws, rules, regulations, procedures, and decisions of the
commission and by directives and determinations of the commission's
executive director. Additionally, the player shall be bound to all appli-
cable provisions in the MUSL MM Rules.

(2) A prize claimant agrees, as its sole and exclusive rem-
edy, that claims arising out of a Play can only be pursued against the
Party Lottery which issued the Play. Litigation, if any, shall only be
maintained within the jurisdiction in which the Play was purchased and
only against the Party Lottery that issued the Play. No claim shall be
made against any other Party Lottery or against the MUSL.

(3) Nothing in this section or the MUSL MM Rules shall be
construed as a waiver of any defense or claim the commission, which
issued the Play, any other Party Lottery, or MUSL may have in any
litigation, including in the event a player or prize claimant pursues lit-

igation against a Party Lottery or MUSL, or their respective officers,
directors or employees.

(4) All decisions made by the commission, including the
declaration of prizes and the payment thereof and the interpretation of
MUSL MM Rules, shall be final and binding on all Play purchasers and
on every person making a prize claim in respect thereof, but only in the
jurisdiction where the Play was issued.

(5) Unless the laws, rules, regulations, procedures, and de-
cisions of the commission, which issued the Play, provide otherwise, no
prize shall be paid upon a Play purchased, claimed or sold in violation
of this section, the MUSL MM Rules, or the laws, rules, regulations,
procedures, and decisions of the commission; any such prize claimed
but unpaid shall constitute an unclaimed prize under this section and
the laws, rules, regulations, procedures, and decisions of the commis-
sion.

(k) Mega Millions Megaplier Promotion.

(1) Promotion Description. The Mega Millions Megaplier
Promotion is a limited extension of the Mega Millions game and is
conducted in accordance with the MUSL MM Rules and other lottery
rules applicable to the Mega Millions game except as may be amended
herein. The Promotion will begin at a time announced by the com-
mission and will continue until discontinued by the commission. The
Promotion will offer to the owners of a qualifying Megaplier Play a
chance to multiply or increase the amount of any of the Set Prizes
(the prizes normally paying two dollars ($2.00) to one million dollars
($1,000,000.00) won in a Drawing held during the Promotion. The
Grand Prize is not a Set Prize and will not be multiplied or increased
by means of the Megaplier Promotion or the Just the Jackpot Promo-
tion.

(2) Qualifying Megaplier Play. A qualifying Megaplier
Play is any single Mega Millions Play for which the player pays an
extra one dollar ($1.00) for the Megaplier option and that is recorded
at on the commission's computer gaming system as a qualifying
Megaplier Play. Just the Jackpot Plays do not qualify to purchase a
Megaplier Play.

(3) Prizes To Be Multiplied Or Increased. A qualifying
Megaplier Play that wins one of the Set Prizes will be multiplied by
the number selected, either two, three, four, or five (2, 3, 4, or 5), in a
separate random Megaplier Drawing announced in a manner approved
by the Product Group.

(4) Megaplier Draws. MUSL will either itself conduct, or
authorize a U.S. Lottery to conduct on its behalf, a separate random
"Megaplier" Drawing. Before each Mega Millions Drawing a single
number (2, 3, 4 or 5) shall be drawn. The Product Group may change
one or more of the multiplier features for special promotions from time
to time. In the event the Megaplier Drawing does not occur prior to
the Mega Millions Drawing, the multiplier number will be a 5 (five),
which shall solely be determined by the lottery authorized to conduct
the "Megaplier" Drawing.

(5) Megaplier Prize Pool.

(A) The Megaplier Prize Pool (MPP) is hereby created,
and shall be used to fund Megaplier prizes. The MPP shall hold the
temporary balances that may result from having fewer than expected
winning Megaplier Plays. The source of the MPP is the Party Lottery's
weekly prize contributions less actual Megaplier Prize liability.

(B) Up to fifty-five percent (55%) of each Drawing pe-
riod's sales, as determined by the Product Group, including any specific
statutorily-mandated tax of a Party Lottery to be included in the price of
a lottery ticket, shall be collected for the payment of Megaplier prizes.
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(C) Prize payout percentages per draw may vary. The
MPP shall be carried forward to subsequent draws if all or a portion
of it is not needed to pay the Megaplier prizes awarded in the current
draw and held in the MPP.

(6) Endof Game. Any amount remaining in the MPP when
the Product Group declares the end of this game shall be returned to the
lotteries participating in the account after the end of all claim periods
of all Selling Lotteries, carried forward to a replacement game or oth-
erwise expended in a manner at the election of the individual Members
of the Product Group in accordance with jurisdiction law.

(7) Expected Prize Payout. Except as provided in this
section, all prizes awarded shall be paid as single payment Set Prizes.
Instead of the Mega Millions Set Prize amounts, qualifying Megaplier
Plays will pay the amounts shown below when matched with the
Megaplier number drawn. In certain rare instances, the Mega Millions
Set Prize amount may be less than the amount shown. In such case,
the Megaplier prizes will be a multiple of the changed Mega Millions
prize amount announced after the draw. For example, if the Match 4+1
Mega Millions set prize amount of ten thousand dollars ($10,000.00)
becomes two thousand dollars ($2,000.00) under the rules of the Mega
Millions game, then a Megaplier player winning that prize amount
with a 4X multiplier would win eight thousand dollars ($8,000): two
thousand dollars multiplied by four ($2,000.00 x 4).

Figure: 16 TAC §401.315(k)(7) (No change.)

(8) Probability of Winning. The following table sets forth
the probability of the various Megaplier numbers being drawn during
a single Mega Millions Drawing. The Product Group may elect to run
limited promotions that may modify the multiplier features.

Figure: 16 TAC §401.315(k)(8) (No change.)

(9) Limitation on Payment of Megaplier Prizes.

(A) Prize Pool Carried Forward. The prize pool per-
centage allocated to the Megaplier Set Prizes shall be carried forward
to subsequent draws if all or a portion of it is not needed to pay the Set
Prizes awarded in the current draw or may be held in a prize reserve
account.

(B) Pari-Mutuel Prizes--All Prize Amounts. Except as
otherwise provided for in subparagraph (C) of this paragraph below:

(i) If the total of the original Mega Millions Set
Prizes and the Megaplier prize amounts awarded in a drawing exceeds
the percentage of the prize pools allocated to the set prizes, then the
amount needed to fund the Set Prizes (including the Megaplier prize
amounts) awarded shall be drawn from the following sources, in the
following order:

(I) the amount available in the SPP and the MPP,
if any;

(1) an amount from the PRA, if available in the
account, not to exceed forty million dollars ($40,000,000.00) per draw-
ing.

(ii) If, after these sources are depleted, there are not
sufficient funds to pay the Set Prizes awarded (including Megaplier
prize amounts), then the highest Set Prize (including the Megaplier
prize amounts) shall become a pari-mutuel prize. If the amount of the
highest Set Prize, when paid on a pari-mutuel basis, drops to or below
the next highest Set Prize and there are still not sufficient funds to pay
the remaining Set Prizes awarded, then the next highest Set Prize (in-
cluding the Megaplier prize amount) shall become a pari-mutuel prize.
This procedure shall continue down through all Set Prizes levels, if nec-
essary, until all Set Prize levels become pari-mutuel prize levels. In that
instance, the money available from the funding sources listed in this

section shall be divided among the winning MM Plays in proportion to
their respective prize percentages. Mega Millions and Megaplier prizes
will be reduced by the same percentage.

(C) By agreement with the Mega Millions Lotteries, the
Mega Millions Lotteries shall independently calculate their set pari-
mutuel prize amounts, including the Megaplier prize amounts. The
Party Lotteries and the Mega Millions Lotteries shall then agree to set
the pari-mutuel prize amounts for all lotteries selling the game at the
lesser of the independently-calculated prize amounts.

(10) Prize Payment. All Megaplier prizes shall be paid
in one single payment through the Party Lottery that sold the win-
ning Megaplier Play(s). A Party Lottery may begin paying Megaplier
prizes after receiving authorization to pay from the MUSL central of-
fice. Prizes that, under this section, may become pari-mutuel prizes,
may be rounded down so that prizes can be paid in whole dollars.
Breakage resulting from rounding these prizes shall be carried forward
to the MPP for the next drawing.

(1) Just the Jackpot[™] Promotion.

(1) Promotion Description. The Mega Millions Just the
Jackpot Promotion is a limited extension of the Mega Millions game
and is conducted in accordance with the MUSL MM Rules and other
lottery rules applicable to the Mega Millions game except as may be
amended herein, and any other lottery rules applicable to this Promo-
tion. All rules applicable to the Mega Millions game in subsections (a)
through (j) of this section are applicable to the Just the Jackpot Pro-
motion unless otherwise indicated. The Promotion will begin at a time
announced by the commission and will continue until discontinued by
the commission. The Promotion will offer to players a chance to pur-
chase a Just the Jackpot Play ("JJ Play") which will qualify a player for
two (2) chances (each a "Play") to win the Grand Prize, and no other
prize levels. If the player matches any non-Grand Prize (any prize
level other than the Grand Prize) numbers with his or her JJ Play(s),
the player who purchased the JJ Play is not eligible to win or claim the
non-Grand Prizes in the Just the Jackpot Promotion.

(2) Winning JJ Plays will be paid the Mega Millions Grand
Prize, at the election of the player made in accordance with subsection
(f) of this section or by a default election made in accordance with this
section, either on a graduated annuitized annual pari-mutuel basis or
as a cash value option using a rate determined in accordance with sub-
section (f)(4) of this section. All provisions in subsections (a) through
(j) of this section regarding payment of the Mega Millions Grand Prize
are applicable to winning JJ Play(s). The Grand Prize amount shall be
divided equally by the number of MM Plays and JJ Plays winning the
Grand Prize.

(3) Just the Jackpot shall use the Mega Millions winning
numbers. Mega Millions winning numbers applicable to determine
Just the Jackpot prizes will be determined on the day(s), time(s) and
location(s) as determined by the Mega Millions Lotteries.

(4) To play Just the Jackpot, a player shall select (or re-
quest a Quick Pick) two (2) sets of five (5) different numbers, from one
(1) through seventy (70) and one (1) additional number from one (1)
through twenty-five (25). The additional number may be the same as
one of the first five numbers selected by the player. Each set of num-
bers shall constitute a single "Play" as that term is defined in subsection
(b)(11) of this section. The two (2) Plays for each three dollar ($3.00)
JJ Plays purchase shall be for the same drawing, although the commis-
sion may sell multi-draw JJ Plays as well.

(5) The purchase price of a single JJ Play shall be three
dollars (US $3.00) for two (2) Plays, including any specific statuto-
rily-mandated tax of a Party Lottery to be included in the price of a
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lottery JJ Play. JJ Plays must be printed on separate tickets from MM
Plays and must clearly indicate the Plays are for the Just the Jackpot
Promotion. Each JJ Play is played separately in determining matches
to winning numbers and prize amounts. JJ Plays may be purchased
from any authorized Texas Lottery sales agent in a manner as approved
by the commission and in accordance with this section and the MUSL
rules. The winning numbers for the JJ Plays will be the winning num-
bers drawn in the applicable Mega Millions Drawing. The Grand Prize
will not be multiplied or increased by means of the Megaplier Promo-
tion.

(6) Just the Jackpot Prize Pool Contributions.

(A) Mega Millions Prize Pool. The prize pool for JJ
Plays shall consist of up to fifty-five percent (55%) of each Drawing
period's sales, inclusive of any specific statutorily-mandated tax of a
Party Lottery to be included in the price of a lottery's JJ Play, and in-
clusive of contributions to the prize pool accounts and prize reserve ac-
counts, but may be higher or lower based the funding required to meet
a guaranteed Annuity Grand Prize as may be required by the MUSL
MM Rules.

(B) Mega Millions Prize Pool Account and Prize Re-
serve Account contributions. The Product Group shall set the contri-
bution rates to the Just the Jackpot prize pool and prize reserve accounts
established by this section.

(i) The contribution rate for JJ Plays to the GPP shall
be 50.2012% of sales. An amount up to five percent (5%) of a Party
Lottery's JJ Play sales, including any specific statutorily mandated tax
of a Party Lottery to be included in the price of a lottery's JJ Play, shall
be added to a Party Lottery's Just the Jackpot Prize Pool contribution
and placed in trust in one or more prize pool and prize reserve accounts
held by the Product Group at any time that the Party Lottery's share
of the PRA is below the amounts designated by the Product Group.
Details shall be noted in the Comments to the MUSL MM Rule JJ5.2.

(i)  All provisions regarding the Grand Prize Pool
and Prize Reserve Account as described herein are applicable to JJ Play
contributions to the Grand Prize Pool and Prize Reserve Account.

(7) Expected Prize Payout Percentage. The Mega Millions
Grand Prize payout shall be determined on a pari-mutuel basis. The
Grand Prize amount shall be divided equally by the number of MM
Plays and JJ Plays winning the Mega Millions Grand Prize. All prize
payouts are made with the following expected prize payout percent-
ages, which does not include any additional amount held in prize re-
serves:
Figure: 16 TAC §401.315(1)(7) (No change.)

§401.316. "Daily 4" Draw Game Rule.

(a) Daily 4™. The executive director is authorized to conduct
a game known as "Daily 4." The executive director may issue further
directives and procedures for the conduct of Daily 4 that are consistent
with this rule. In the case of conflict, this rule takes precedence over
§401.304 of this title (relating to Draw Game Rules (General)).

(b) Definitions. In addition to the definitions provided in
§401.301 of this title (relating to General Definitions), and unless the
context in this rule otherwise requires, the following definitions apply.

(1) Daily 4 Play--A play other than a Daily 4 plus FIRE-
BALL play consists of:

(A) the selection of a play type;

(B) the selection of a Daily 4 base play amount of $.50,
$1, $2, $3, $4 or $5;

(C) the selection of a draw date and time;

(D) the selection of numbers in accordance with this
section; and

(E) the purchase of a ticket evidencing those selections.

(2) Daily 4 plus FIREBALL Play--A Daily 4 plus FIRE-
BALL play refers to a play purchased as part of the Daily 4 p/us FIRE-
BALL add-on feature fully described in subsection (h)[)] of this sec-
tion. A Daily 4 FIREBALL number is the additional number drawn
from [zero te nine (]0 to 9[)] that is used to replace any one [(D] of
the four [(4)] Daily 4 winning numbers to make FIREBALL prize win-
ning combinations. The Daily 4 p/us FIREBALL option cannot be pur-
chased independently of a Daily 4 play.

(3) Playboard--Four [A panel on a Daily 4 playslip eon-
taining four] fields of numbers found on the playslip, with each field
containing 10 numbers from 0 to 9. [for use in selecting numbers for a
Daily 4 play, with each field of numbers containing the numbers 0, 1,
%345 6,5 8 and 9]
commission for use in making seleetions for ene or more Daily 4 plays
and the option to select the Daily 4 p/us FIREBALL feature.]

(c) Play types.

(1) Daily 4 may include the following play types: straight,
box, straight/box, combo, front-pair, mid-pair, back-pair, and Daily 4
plus FIREBALL.

(A) A "straight" play is a winning play if the player's
four single-digit numbers match in exact order the four single-digit
numbers drawn in the applicable drawing.

(B) A "box" play is a winning play if the player's four
single-digit numbers match in any order the four single-digit numbers
drawn in the applicable drawing.

(i) A box play may be a 4-way box play, a 6-way
box play, a 12-way box play, or a 24-way box play.

(I) Abox play is a4-way box play when box play
is selected as the play type in connection with a set of four single-digit
numbers that includes three occurrences of one single-digit number and
one occurrence of one other single-digit number. A 4-way box play
involves four possible winning combinations.

(1) A box play is a 6-way box play when box
play is selected as the play type in connection with a set of four single-
digit numbers that includes two occurrences of one single-digit number
and two occurrences of another single-digit number. A 6-way box play
involves six possible winning combinations.

(II) A box play is a 12-way box play when box
play is selected as the play type in connection with a set of four single-
digit numbers that includes two occurrences of one single-digit number
and one occurrence of two other single-digit numbers. A 12-way box
play involves 12 possible winning combinations.

(IV) A box play is a 24-way box play when box
play is selected as the play type in connection with a set of four sin-
gle-digit numbers that includes a single occurrence of four different
single-digit numbers. A 24-way box play involves 24 possible win-
ning combinations.

(i) Box play is not permitted in connection with a
set of numbers that includes four occurrences of one single-digit num-
ber.

(C) A "straight/box" play is a winning play either if the
player's four single-digit numbers match in exact order the numbers
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drawn in the applicable drawing or if the player's four single-digit num-
bers match in any order the numbers drawn in the applicable drawing.
The prize amount is greater if the player's four single-digit numbers
match in exact order the numbers drawn in the applicable drawing.

(i) A straight/box play may be a 4-way straight/box
play, a 6-way straight/box play, a 12-way straight/box play, or a 24-way
straight/box play.

(I) A straight/box play is a 4-way straight/box
play when straight/box play is selected in connection with a set of four
single-digit numbers that includes three occurrences of one single-digit
number and one occurrence of one other single-digit number. A 4-way
straight/box play involves four possible winning combinations.

(II) A straight/box play is a 6-way straight/box
play when straight/box play is selected in connection with a set of four
single-digit numbers that includes two occurrences of one single-digit
number and two occurrences of another single-digit number. A 6-way
straight/box play involves six possible winning combinations.

(1II) A straight/box play is a 12-way straight/box
play when straight/box play is selected in connection with a set of
four single-digit numbers that includes two occurrences of one sin-
gle-digit number and one occurrence of two other single-digit num-
bers. A 12-way straight/box play involves 12 possible winning combi-
nations.

(1V) A straight/box play is a 24-way straight/box
play when straight/box play is selected in connection with a set of four
single-digit numbers that includes a single occurrence of four different
single-digit numbers. A 24-way straight/box play involves 24 possible
winning combinations.

(ii)  Straight/box play is not permitted in connection
with a set of numbers that includes four occurrences of one single-digit
number.

(D) A "combo" play combines into a single play all of
the possible straight plays that can be played with the four single-digit
numbers selected for the play.

(i) A combo play may be a 4-way combo play, a
6-way combo play, a 12-way combo play, or a 24-way combo play.

(I) 4-way combo play is a combo play in con-
nection with a set of four single-digit numbers that includes three oc-
currences of one single-digit number and one occurrence of one other
single-digit number. A four-way combo play involves four possible
winning combinations.

(II) 6-way combo play is a combo play in con-
nection with a set of four single-digit numbers that includes two oc-
currences of one single-digit number and two occurrences of another
single-digit number. A six-way combo play involves six possible win-
ning combinations.

(1II) 12-way combo play is a combo play in con-
nection with a set of four single-digit numbers that includes two oc-
currences of one single-digit number and one occurrence of two other
single-digit numbers. A 12-way combo play involves 12 possible win-
ning combinations.

(IV) 24-way combo play is a combo play in con-
nection with a set of four single-digit numbers that includes a single
occurrence of four different single-digit numbers. A 24-way combo
play involves 24 possible winning combinations.

(i) Combo play is not permitted in connection with
a set of numbers that includes four occurrences of one single-digit num-
ber.

(E) Pair play.

(i) A "front-pair" play is a winning play if the
player's two single-digit numbers match in exact order the first two
single-digit numbers drawn in the applicable drawing.

(i) A "mid-pair" play is a winning play if the
player's two single-digit numbers match in exact order the second and
third single-digit numbers drawn in the applicable drawing.

(iii) A "back-pair" play is a winning play if the
player's two single-digit numbers match in exact order the last two
single-digit numbers drawn in the applicable drawing.

(F) A Daily 4 plus FIREBALL play wins a FIREBALL
prize for each winning combination of numbers created by replacing
any one [(B)] of the four [(4)] Daily 4 winning numbers with the Daily
4 FIREBALL number for that drawing, as determined by the selected
play type and wager amount.

(2) The executive director may allow or disallow any type
of play described in this subsection.

(d) Plays and tickets.

(1) A ticket may be sold only by a retailer and only at the
location listed on the retailer's license. A ticket sold by a person other
than a retailer is not valid.

(2) The selection of numbers for a straight play, a box play,
a straight/box play, or a combo play involves the selection of four sin-
gle-digit numbers, with each selected from the numbers 0 to [5 45 25 3;
4;5; 6, 7; 8; and] 9.

(3) The selection of numbers for a front-pair play, a mid-
pair play, or a back-pair play involves the selection of two single-digit
numbers, with each selected from the numbers 0to ;2 3; 4,5, 6; %
&5 and] 9.

(4) The cost of a play varies according to the play type se-
lected for the play and the base play amount selected for the play.

(A) The cost of a straight play is the same as the base
play amount selected for the play.

(B) The cost of a box play is the same as the base play
amount selected for the play.

(C) The cost of a straight/box play is:
(i) $1 if the base play amount selected for the play

is $.50;

(ii)  $2 if the base play amount selected for the play
is $1;

(iii)  $4 if the base play amount selected for the play
is $2;

(iv)  $6 if the base play amount selected for the play
is $3;

(v) 88 if the base play amount selected for the play
is $4; or

(vi)  $10 if the base play amount selected for the play
is $5.

(D) The cost of a combo play is determined by multi-
plying the base play amount selected for the play by the number of
winning combinations possible with the four single-digit numbers se-
lected for the play.

(E) The cost of a front-pair, mid-pair, or back-pair play
is the same as the base play amount selected for the play.
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(F) The cost of a Daily 4 plus FIREBALL play is equal
to the cost of the connected Daily 4 wager for the base game, thereby
doubling the purchase. The cost of a Daily 4 plus FIREBALL play is
in addition to the cost of the Daily 4 play with which the Daily 4 plus
FIREBALL play is connected.

(5) The cost of a ticket is determined by the total cost of
the plays evidenced by the ticket.

K6y A player may complete up to five playbeards on a sin-
gle playskip-}

[(7) Acceptable methods to select numbers for a play, play
type; base play amount; and draw date and time for a play may include:}

[(A) wusing a self-service terminal;]

HB) using a playskip;}

HE) requesting a Quick Piek:}

D) requesting a retailer to manually enter numbers;}
[(E) using a previously-generated "Daily 4" ticket pro-
) usinga QR code generated through a Texas Lottery

[(8) Playslips must be completed manually. A ticket gen-
erated from a playslip that was net completed manually, or using a se-

9 A retailer may only accept a request for a play using
a commission-approved method of play, and if the request is made in
persen:}

(6) [(H9)] A player may purchase one or more plays for
any one or more of the next 24 drawings after the purchase and may
purchase up to 24 consecutive plays for a drawing time.

(7) [ED] A retailer shall issue a ticket as evidence of one
or more plays. A ticket must show the numbers, play type and base play
amount selected for each play; the number of plays, the draw date(s)
for which the plays were purchased; the cost of the ticket, and the secu-
rity and transaction serial numbers. Tickets must be printed on official
Texas Lottery paper stock, or, for third-party point-of-sale systems ap-
proved by the commission, printed on paper stock or otherwise issued
in a manner approved by the commission to provide tangible evidence
of participation in a lottery game.

f12) A playship has ne monetary value and is not evidenee
of a play:}

(8) [E+3)] The purchaser is responsible for verifying the ac-
curacy of the numbers and other selections shown on a ticket.

(9) [E4)] An unsigned winning ticket is payable to the
holder or bearer of the ticket if the ticket meets all applicable validation
requirements.

(e) Cancellation of plays. A retailer may cancel a Daily 4 play,
including a Daily 4 p/us FIREBALL play, only in accordance with the
following provisions:

(1) The ticket evidencing the play must have been sold at
the retail location at which it is cancelled;

(2) The retailer must have possession of the ticket evidenc-
ing the play;

(3) All Daily 4 plays evidenced by a single ticket must be
cancelled;

(4) Cancellation must occur no later than 60 minutes after
sale of the ticket evidencing the play;

(5) Cancellation must occur before the beginning of the
next draw break after the sale of the ticket evidencing the play; [ and]

(6) Cancellation must occur before midnight on the day the
ticket evidencing the play was sold; and [-]

(7) the play was not generated as part of a promotion.

(f) Drawings.

(1) Daily 4 drawings shall be held four times a day, Mon-
day through Saturday, at 10:00 a.m., 12:27 p.m., 6:00 p.m., and 10:12
p.m. Central Time. The executive director may change the drawing
schedule, if necessary.

(2) At each Daily 4 drawing, four single-digit numbers
shall be drawn for the base game. Each single-digit number will be
drawn from a set that includes a single occurrence of all ten single-digit
numbers (O to 5+ 25 3; 4, 5; 6, % &; and | 9). After the base game
drawing, the Daily 4 FIREBALL number will be randomly drawn
from a set of 10 numbered balls (0 to [-] 9).

(3) Numbers drawn and the order in which the numbers
are drawn must be certified by the commission in accordance with the
commission's draw procedures.

(4) The numbers selected in a drawing and the order of the
numbers selected in the drawing shall be used to determine all winners
for that drawing.

(5) Each drawing shall be witnessed by an independent cer-
tified public accountant. All drawing equipment used shall be exam-
ined by a lottery drawing representative and the independent certified
public accountant immediately before each drawing and immediately
after each drawing.

(g) Prizes.

(1) Prize payments shall be made upon completion of com-
mission validation procedures.

(2) A Daily 4 plus FIREBALL play is a separate play from
the straight play, box play, straight/box play, combo play or pairs play
with which it is connected.

(3) The executive director may temporarily increase any
prize set out in this subsection for promotional or marketing purposes.

(4) A person who holds a valid ticket for a winning straight
play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(4) (No change.)

(5) A person who holds a valid ticket for a winning 4-way
box play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(5) (No change.)

(6) A person who holds a valid ticket for a winning 6-way
box play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(6) (No change.)

(7) A person who holds a valid ticket for a winning 12-way
box play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(7) (No change.)

(8) A person who holds a valid ticket for a winning 24-way
box play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(8) (No change.)

(9) A person who holds a valid ticket for a winning
straight/4-way box play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(9) (No change.)
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(10) A person who holds a valid ticket for a winning
straight/6-way box play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(10) (No change.)

(11) A person who holds a valid ticket for a winning
straight/12-way box play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(11) (No change.)

(12) A person who holds a valid ticket for a winning
straight/24-way box play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(12) (No change.)

(13) A person who holds a valid ticket for a winning combo
play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(13) (No change.)

(14) A person who holds a valid ticket for a winning front-
pair, mid-pair, or back-pair play is entitled to a prize as shown.
Figure: 16 TAC §401.316(g)(14) (No change.)

{(h) The executive director may authorize promotions in con-

value for the award-}
(h) [6)] Daily 4 plus FIREBALL[%].

(1) Daily 4 plus FIREBALL is an add-on feature to the
Daily 4 base game. Adding the Daily 4 p/us FIREBALL option doubles
the cost of the wager and creates more possible winning combinations.
For instance, if a player purchases a Daily 4 play with a straight order
play type for $1.00, the Daily 4 plus FIREBALL play will cost an ad-
ditional $1.00. If a player purchases a Daily 4 "6-way combo" for $6,
the Daily 4 plus FIREBALL play option will cost an additional $6. The
Daily 4 FIREBALL number will be randomly drawn from a set of [ter
€]10[}] numbers from [zere to nine €]0 to 9[}]. The Daily 4 FIREBALL
number drawn will apply exclusively to the Daily 4 base game drawing
and prizes. The Daily 4 plus FIREBALL option cannot be purchased
independently of a Daily 4 play.

(2) The Daily 4 FIREBALL number is used to replace any
one [(D] of the four [(4)] drawn Daily 4 winning numbers to create
FIREBALL prize winning combinations.

(3) Ifthe player's selected numbers match any of the FIRE-
BALL prize winning combinations, the Daily 4 plus FIREBALL play
wins in accordance with the charts in Figures 401.316(g)(4) through
401.316(g)(14).

(4) All FIREBALL prizes are in addition to any Daily 4
base game wins. Specifically, if a player purchases the Daily 4 plus
FIREBALL option, then if the Daily 4 FIREBALL number is the same
as one of the four numbers drawn in the Daily 4 base game drawing, and
the player's numbers already match the numbers drawn for the player's
play type, the player will be awarded the FIREBALL prize, in addition
to the Daily 4 prize as identified in subsection (g) of this section (relat-
ing to the Daily 4 prize charts). For instance, assume a player selects
1, 2, 3, and 4 in a straight play order for the base game at $1.00 and
purchases a Daily 4 plus FIREBALL play for an additional $1.00 (total
$2.00 wager). If the numbers drawn are 1, 2, 3, and 4 and the Daily
4 FIREBALL number is 4, the play will win the base game prize of
$5000 and the FIREBALL prize of $1350, for a total of $6350.

$401.317.  "Powerball[®]" Draw Game Rule.

(a) Powerball®. Powerball is a Multi-State Lottery Associ-
ation (MUSL) lottery draw game offered by all Lotteries that have

agreed to MUSL's Powerball Group Rules. The purpose of the Power-
ball game is the generation of revenue for MUSL Party Lottery mem-
bers and Mega Millions Party Lotteries participating under the Cross-
Sell Agreement, through the operation of a specially designed multi-ju-
risdiction lottery game that will award prizes to ticket holders of vali-
dated winning tickets matching specified combinations of numbers ran-
domly selected in regularly scheduled Drawings. The Powerball game
is authorized to be conducted by the commission executive director
(executive director) under the conditions of the MUSL rules, the laws
of the State of Texas, this section, and under such further instructions,
directives, and procedures as the executive director may issue in fur-
therance thereof. In this regard, the executive director is authorized to
issue such further instructions and directives as may be necessary to
conform the conduct and play of the Powerball game to the require-
ments of the MUSL rules if, in the opinion of the executive director,
such instructions, directives, and procedures are in conformance with
state law. To be clear, the authority to participate in the Powerball
game is provided to the Texas Lottery Commission (commission) by
MUSL. The conduct and play of the Powerball game must conform to
the MUSL Powerball Group Rules. Further, if a conflict arises between
this section and §401.304 of this chapter (relating to Draw Game Rules
(General)), this section shall have precedence. In addition to other ap-
plicable rules contained in Chapter 401, this section and definitions
herein apply unless the context requires a different meaning or is oth-
erwise inconsistent with the intent of the rules adopted by the MUSL
or the MUSL Powerball Group.

(b) Definitions.

(1) "Agent" or "retailer" means a person or entity autho-
rized by the commission to sell lottery Plays.

(2) A "Drawing" refers collectively to the formal draw
event for randomly selecting the Winning Numbers that determine the
number of winning Plays for each prize level of the Powerball game
and Power Play promotion.

(3) "Game ticket" or "ticket" means an acceptable evidence
of Play, which is a ticket produced in a manner that meets the specifi-
cations defined in the rules of the Selling Lottery and subsection (g) of
this section, and is a physical representation of the Play or Plays sold
to the player.

(4) "MUSL" means the Multi-State Lottery Association,
a government-benefit association wholly owned and operated by the
MUSL Party Lotteries.

(5) "MUSL Board" means the governing body of the
MUSL, which is comprised of the chief executive officer of each
Party Lottery. "MUSL Finance and Audit Committee" shall mean the
committee of that name established by the MUSL Board.

(6) "MUSL Annuity Factor" shall mean the annuity factor
as determined by the MUSL central office through a method approved
by the MUSL Finance and Audit Committee and which is used as de-
scribed in this rule.

(7) "Pari-Mutuel" or "pari-mutuel" as used in this section
shall mean wagered funds that are pooled and then paid in equal shares
to the holders of winning Plays as described in this section and the
MUSL Rules.

(8) "Party Lottery" means a state lottery or lottery of a po-
litical subdivision or entity that has joined MUSL and is authorized to
sell the Powerball game. "Licensee Lottery" shall mean a state lottery
or lottery of a governmental unit, political subdivision, or entity thereof
that is not a Party Lottery but has agreed to comply with all applicable
MUSL and Product Group requirements and has been authorized by
the MUSL and by the Powerball Product Group to sell the Powerball
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game. "Selling Lottery" or "Participating Lottery" shall mean a lottery
authorized by the Product Group to sell Plays, including Party Lotter-
ies and Licensee Lotteries.

(9) "Play" means the six (6) numbers, the first five (5) from
a field of sixty-nine (69) numbers and the last one (1) from a field of
twenty-six (26) numbers, that appear on a ticket and are to be played
by a player in the Powerball game.

(A) "Powerball Plays" (PB Plays) shall refer to Plays
purchased as part of the Powerball game, but shall not include Power
Play Plays.

(B) "Power Play Plays" shall refer to Plays purchased
as part of the Power Play promotion described in subsection (k) of this
section.

f30) “Playslip" means a physical or eleetronie means by
whieh a player communiecates their intended Play selection to the re-
tailer as defined and appreved by the commission: A playshp has neo
peeuniary value and shall net constitute evidence of ticket purchase or
of numbers selected.]

(10) [ED)] "Power Play" shall refer to the Power Play pro-
motion as described in subsection (k) of this section.

(11) [€2)] "Powerball Group" or "Product Group" means
the MUSL member group of lotteries which have joined together to of-
fer the Powerball product pursuant to the terms of the Multi-State Lot-
tery Agreement and the Powerball Group's rules, including the MUSL
Powerball Drawing Procedures. In this rule, wherever either term is
used it is referring to the MUSL Powerball Group.

(12) [€3)] "Prize" means an amount paid to a person or
entity holding a winning ticket.

(A) "The Grand Prize" shall refer to the top prize in the
Powerball game.

(B) The Advertised Grand Prize shall mean the esti-
mated annuitized Grand Prize amount as determined by the MUSL
Central Office by use of the MUSL Annuity Factor and communicated
through the Selling Lotteries prior to the Grand Prize Drawing. The
Advertised Grand Prize is not a guaranteed prize amount and the ac-
tual Grand Prize amount may vary from the advertised amount, except
in circumstances where there is a guaranteed Grand Prize amount as
described in paragraph (6) of subsection (f) of this section.

(C) The "Set Prize" or "low-tier prize" means all other
prizes, except the Grand Prize, and, except in instances outlined in this
section, will be equal to the prize amount established by the Product
Group for the prize level.

(13) [E4)] "Terminal" means a device authorized by the
commission for the purpose of issuing Powerball game tickets and as
defined in §401.301 (General Definitions) of this chapter.

(14) [(+5)] "Winning Numbers" means the numbers ran-
domly selected during a Drawing event which shall be used to deter-
mine the winning Plays for the Powerball game or the Powerball game
promotion being drawn.

(¢) Game Description.

(1) Powerball Game. Powerball is a five (5) out of sixty-
nine (69) plus one (1) out of twenty-six (26) numbers lottery game
drawn every Wednesday and Saturday, as part of the Powerball Draw-
ing, which pays the Grand Prize, at the election of the player made in
accordance with this section, or by a default election made in accor-
dance with this section, either on an annuitized pari-mutuel basis or as
a single lump sum payment of the total funding held in the Grand Prize

Pool for the winning Drawing on a pari-mutuel basis. Except as pro-
vided in this section, all other prizes are paid on a single payment basis.

(A) Powerball Winning Numbers applicable to deter-
mine Powerball prizes will be determined in the Powerball Drawing.
During the Powerball Drawing, five (5) numbers shall be drawn from
the first set of sixty-nine (69) and one (1) number shall be drawn from
the second set of twenty-six (26) numbers, which shall constitute the
Powerball Winning Numbers.

(B) To play Powerball, a player shall select five (5) dif-
ferent numbers, from one (1) through sixty-nine (69) and one (1) ad-
ditional number from one (1) through twenty-six (26), or request the
retailer to generate a Quick Pick selection of numbers from the lottery
terminal. The additional number may be the same as one of the first
five numbers selected by the player.

(C) Powerball Plays can be purchased for two dollars
(U.S. $2.00), including any specific statutorily-mandated tax of a Sell-
ing Lottery to be included in the price of a PB Play. PB Plays may be
purchased from a Selling Lottery approved sales outlet in a manner as
approved by the Selling Lottery and in accordance with MUSL Rules.

(2) Claims. A ticket shall be the only proof of a game Play
or Plays and is subject to the validation requirements set forth in sub-
section (g) of this section. The submission of a winning ticket to the
issuing Selling Lottery or its authorized agent shall be the sole method
of claiming a prize or prizes. A playslip has no pecuniary or prize
value and shall not constitute evidence of Play purchase or of numbers
selected. A terminal-produced paper receipt has no pecuniary or prize
value and shall not constitute evidence of Play purchase or of numbers
selected.

(3) Cancellations Prohibited. In all instances, a Play
recorded on the Lottery gaming system may not be voided or cancelled
by returning the ticket to the selling agent or to the commission,
including tickets that are misprinted, illegible, printed in error, or for
any reason not successfully transferred to an authorized selling entity
or player. A Selling Lottery may develop an approved method of
compensating retailers for Plays that are not transferred to a player for
a reason acceptable to the Selling Lottery and not prohibited by the
Powerball Product Group. No Play that is eligible for a prize can be
returned to the commission for credit. Plays accepted by retailers as
returned Plays and which cannot be re-sold shall be deemed owned by
the bearer thereof.

(4) Player Responsibility. It shall be the sole responsibility
of the player to verify the accuracy of the game Play or Plays and other
data printed on the ticket. The placing of Plays is done at the player's
own risk through the licensed sales agent who is acting on behalf of the
player in entering the Play or Plays.

H5) Entey of Plays. Plays may only be entered manually
using the lottery retailer terminal keypad or touch sereen; by means of
a commission-approved playslip; or by such other means as approved
by the commission; inclading entry using authorized third-party point-
deviee to be physically or wirelessly connected to a lottery terminal to
enter Plays; exeept as approved by the commission: A ticket generated
using a selection method that is net approved by the commission is
not valid: A selection of numbers for a Play may be made only if the
request is made in person. Acceptable methods of Play selection may

fA)  using a self-service terminak}
HB) using a playslips}
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HE) wusing a previeusly-generated "Powerball" ticket
[(D) selecting a Quick Pick;]
[(E) requesting a retailer to manually enter numbers; or]

[(F) using a QR code generated through a Texas Lottery
Mebile Application offered and approved by the commission-

(5) [€6)] Subscription Sales. A subscription sales program
may be offered, at the discretion of the executive director.

(6) [€H] Maximum Purchase. The maximum number of
consecutive Drawings on a single PB Play purchase is ten (10), includ-
ing Power Play Plays if purchased.

(d) Powerball Prize Pool.
(1) Powerball Prize Pool.

(A) The prize pool for all Powerball prize categories
shall consist of fifty percent (50%) of each Drawing period's Power-
ball sales, inclusive of any specific statutorily-mandated tax of a Selling
Lottery to be included in the price of a PB Play, and including contri-
butions to the prize pool accounts and prize reserve accounts.

(B) Powerball Prize Pool Accounts and Prize Reserve
Accounts. The Product Group shall set the contribution rates to the
prize pool and to one or more prize reserve or pool accounts established
by the MUSL Powerball Group Rules.

(i) Prize Reserve Accounts. The Product Group has
established the following prize reserve accounts for the Powerball
game: the Powerball Prize Reserve Account (PRA), which is used to
guarantee the payment of valid, but unanticipated, Grand Prize claims
that may result from a system error or other reason; and the Powerball
Set Prize Reserve Account (SPRA), which is used to fund deficiencies
in low-tier Powerball prize payments, subject to the limitations of the
MUSL rules.

(i)  Prize Pool Accounts. The Product Group has es-
tablished the following prize pool accounts for the Powerball game:
the Grand Prize Pool, which is used to fund the current Grand Prize;
the Powerball Set Prize Pool, which is used to fund the Powerball Set
Prizes; the Powerball Set-Aside Pool, which is used to fund the pay-
ment of the awarded minimum starting annuity Grand Prizes and min-
imum annuity Grand Prize increase, if necessary (subject to the limita-
tions in the MUSL Powerball Group Rules), as may be set by the Prod-
uct Group; and the Grand Prize Carry Forward Pool (GPCFP), which
is used to fund the starting minimum annuity Grand Prize, as may be
set by the Product Group, if such funds are available, and if sales do
not fund the Grand Prize. The Power Play Prize Pool is described in
subsection (k)(4) of this section. The Powerball Set Prize Pool shall
hold the temporary balances that may result from having fewer than
expected winners in the Powerball Set Prize (aka low-tier prize) cate-
gories and the source of the Powerball Set Prize Pool is the Party Lot-
tery's weekly prize contributions less actual Powerball Set Prize liabil-
ity.

(iii) The above prize reserve accounts, the GPCFP
and the Set-Aside Pool shall have maximum balance amounts or bal-
ance limiter triggers that are set by the Product Group and are detailed
in the Comments to the MUSL Rule. The maximum balance amounts
and balance limiter triggers are subject to review by the MUSL Board
Finance and Audit Committee. The Finance and Audit Committee
shall have two weeks to state objections, if any, to the approved maxi-
mum balance amounts or balance limiter triggers. Approved maximum
balance amounts or balance limiter triggers shall become effective no
sooner than two weeks after notice is given to the Finance and Audit

Committee and no objection is stated or sooner if the Committee af-
firmatively approves the maximum balance amounts or balance limiter
triggers. The Group may appeal the Committee's objections to the full
Board. Group approved changes in the maximum balance amounts or
balance limiter triggers set by the Product Group shall be effective only
after the next Grand Prize win.

(iv) The maximum contribution rate to the Grand
Prize Pool shall be 68.0131% of the prize pool (34.0066% of sales). An
amount up to five percent (5%) of a Party Lottery's sales shall be de-
ducted from a Party Lottery's Grand Prize Pool contribution and placed
in trust in one or more prize pool accounts and prize reserve accounts
held by the Product Group (hereinafter the "prize pool and reserve de-
duction") at any time that the prize pool accounts and Party Lottery's
share of the prize reserve accounts is below the amounts designated by
the Product Group. An additional amount up to twenty percent (20%)
of'a Party Lottery's sales shall be deducted from a Party Lottery's Grand
Prize Pool contribution and placed in trust in the GPCFP to be held by
the Product Group at a time as determined by the Product Group.

(v)  The Product Group may determine to expend all
or a portion of the funds in the Powerball prize pool accounts (except
the Powerball Grand Prize Pool account and the GPCFP) and the prize
reserve accounts: (1) for the purpose of indemnifying the Selling Lot-
teries for the payment of prizes to be made by the Selling Lottery; and,
(2) for the payment of prizes or special prizes in the game, limited to
prize pool and prize reserve contributions from lotteries participating
in the special prize promotion, subject to the approval of the Board's Fi-
nance and Audit Committee or that Committee's failure to object after
given two weeks' notice of the planned action, which actions may be
appealed to the full MUSL Board by the Product Group. The GPCFP
may only be expended to fund the starting minimum annuity Grand
Prize.

(vi) The prize reserve shares of a Party Lottery may
be adjusted with refunds to the Party Lottery from the prize reserve ac-
count(s) as may be needed to maintain the approved maximum balance
and sales percentage shares of the Party Lotteries.

(vii) A Party Lottery may contribute to its sales per-
centage share of prize reserve accounts over time, but in the event of a
draw down from a prize reserve account, a Party Lottery is responsible
for its full sales percentage share of the prize reserve account, whether
or not it has been paid in full.

(viii) Any amount remaining in the Powerball prize
pool accounts or prize reserve accounts when the Product Group de-
clares the end of this game shall be returned to the lotteries participating
in the accounts after the end of all claim periods of all Selling Lotter-
ies, carried forward to a replacement game or otherwise expended in a
manner at the election of the individual Members of the Product Group
in accordance with jurisdiction statute.

(2) Expected Powerball Prize Payout Percentages. The
Grand Prize payout shall be determined on a pari-mutuel basis. Except
as otherwise provided in this section, all other prizes awarded shall
be paid as single payment set cash prizes. All prize payouts are made
with the following expected prize payout percentages, although the
prize payout percentage per draw may vary:
Figure: 16 TAC §401.317(d)(2) (No change.)

(A) The prize money allocated to the Powerball Grand
Prize category shall be divided on a pari-mutuel basis by the number
of PB Plays winning the Powerball Grand Prize.

(B) Powerball Set Prize Pool Carried Forward. For
Party Lotteries, the Powerball Set Prize Pool (for single payment
prizes of $1,000,000 or less) shall be carried forward to subsequent
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draws if all or a portion of it is not needed to pay the Powerball Set
Prizes awarded in the current draw.

(C) Pari-Mutuel Powerball Prize Determinations. Ex-
cept as otherwise provided, if the total of the Powerball Set Prizes
(as multiplied by the respective Power Play multiplier, if applicable)
awarded in a Drawing exceeds the percentage of the prize pool allo-
cated to the Powerball Set Prizes, then the amount needed to fund the
Powerball Set Prizes, including Power Play prizes, awarded shall be
drawn first from the amount available in the Powerball Set Prize Pool
and the Power Play Prize Pool, if any; second from the SPRA, if avail-
able, not to exceed forty million dollars ($40,000,000.00) per Drawing;
and, third from other amounts as agreed to by the Product Group in their
sole discretion.

(D) If, after these sources are depleted, there are not
sufficient funds to pay the Set Prizes awarded, including Power Play
Prizes, then the highest Set Prize shall become a pari-mutuel prize. If
the amount of the highest Set Prize, when paid on a pari-mutuel basis,
drops to or below the next highest Set Prize and there are still not suffi-
cient funds to pay the remaining Set Prizes awarded, then the next high-
est Set Prize, including Power Play prizes, shall become a pari-mutuel
prize. This procedure shall continue down through all Set Prize levels,
if necessary, until all Set Prize levels become pari-mutuel prize levels.
In that instance, the money available from the funding sources listed
in this rule shall be divided among the winning PB Plays in proportion
to their respective prize percentages. Powerball Set Prizes and Power
Play Prizes will be reduced by the same percentage.

(E) Byagreement, the Licensee Lotteries shall indepen-
dently calculate their Set Prize pari-mutuel prize amounts. The Party
Lotteries and the Licensee Lotteries shall then agree to set the pari-
mutuel prize amounts for all lotteries selling the game at the lesser of
the independently-calculated prize amounts.

(e) Probability of Winning Powerball Plays. The following ta-
ble sets forth the probability of winning PB Plays and the probable dis-
tribution of winning PB Plays in and among each prize category, based
upon the total number of possible combinations in the Powerball game.
The Set Prize Amount shall be the prizes set for all Selling Lotteries
unless prohibited or limited by a jurisdiction's statute or judicial re-
quirements.

Figure: 16 TAC §401.317(e) (No change.)

(f) Powerball Prize Payment.

(1) Powerball Grand Prizes. The Advertised Grand Prize
in a Powerball game is not a guaranteed amount; it is an estimated
amount, and all advertised prizes, even advertised Set Prizes, are esti-
mated amounts. At the time of ticket purchase, a player must select a
payment option of either a single lump sum payment (cash value op-
tion or CVO) or annuitized payments (Annuity) of a share of the Grand
Prize if the PB Play is a winning Play. If no selection is made, payment
option will be as described in the chart below:

Figure: 16 TAC §401.317(f)(1)

[Figure: 16 TAC §401.317(H(1)]

(A) A player's selection of the payment option at the
time of purchase is final and cannot be revoked, withdrawn, or other-
wise changed.

(B) The Grand Prize available in the Grand Prize Pool
shall be determined on a pari-mutuel basis among all winning PB Plays
of the Grand Prize. A player(s) who elects a cash value option pay-
ment shall be paid their share(s) in a single lump sum payment. The
annuitized option prize shall be determined by multiplying the winning
Play's share of the Grand Prize Pool by the annuity factor established
in accordance with Texas law and the rules of the Texas Comptroller

of Public Accounts. The MUSL Annuity Factor will not be used for
Texas Lottery players. Neither MUSL nor any Selling Lottery shall be
responsible or liable for changes in the advertised or estimated annuity
prize amount and the actual amount purchased after the prize payment
method is actually known to MUSL.

(C) In certain instances announced by the Powerball
Group, the Grand Prize shall be a guaranteed amount and shall be
determined pursuant to paragraph (6) of this subsection.

(D) If individual shares of the Grand Prize Pool funds
held to fund an annuity is less than $250,000.00, the Powerball Group,
in its sole discretion, may elect to pay the winners their share of the
funds held in the Grand Prize Pool. All annuitized prizes shall be paid
annually in thirty (30) payments with the initial payment being made in
a single payment, to be followed by twenty-nine (29) payments funded
by the annuity.

(E) All annuitized prizes shall be paid annually in thirty
(30) graduated payments, as provided by the MUSL rules, (increasing
each year) at a rate as determined by the MUSL Product Group. Prize
payments may be rounded down to the nearest one thousand dollars
($1,000).

(F) Funds for the initial payment of an annuitized prize
or the lump sum cash value option payment shall be made available by
MUSL for payment by the Selling Lottery no earlier than the fifteenth
calendar day (or the next banking day if the fifteenth day is a holiday)
following the Drawing. If necessary, when the due date for the payment
of a prize occurs before the receipt of funds in the prize pool trust suf-
ficient to pay the prize, the transfer of funds for the payment of the full
lump sum cash value option payment amount may be delayed pending
receipt of funds from the Selling Lotteries. The identification of the
securities to fund the annuitized prize shall be at the sole discretion of
the State of Texas. If the State of Texas purchases the securities, or
holds the prize payment annuity for a Powerball prize won in this state,
the prize winner will have no recourse on the MUSL or any other Party
Lottery for payment of that prize.

(2) Payment of Prize Payments upon the Death of a Prize
Winner. In the event of the death of a prize winner, payments may be
made in accordance with §401.310 of this chapter (relating to Payment
of Prize Payments Upon Death of Prize Winner), otherwise, payment
of prize payments will be made to the estate of a deceased prize winner
in accordance with Texas Government Code §466.406.

(3) Powerball Prize Payments. All prizes shall be paid
through the Selling Lottery that sold the winning Play(s). All low-tier
cash prizes (all prizes except the Grand Prize) shall be paid in cash
or warrants in accordance with Texas statutes and these rules. A
Selling Lottery may begin paying low-tier cash prizes after receiving
authorization to pay from the MUSL central office.

(4) Powerball Prizes Rounded. Annuitized payments of the
Grand Prize or a share of the Grand Prize may be rounded to facilitate
the purchase of an appropriate funding mechanism. Breakage on an
annuitized Grand Prize win shall be added to the first cash payment to
the winner or winners. Prizes other than the Grand Prize, which, under
this section, may become single-payment, pari-mutuel prizes, may be
rounded down so that prizes can be paid in multiples of whole dollars.
Breakage resulting from rounding these prizes shall be carried forward
to the prize pool for the next Drawing.

(5) Powerball Prize Rollover. If the Grand Prize is not won
in a Drawing, the prize money allocated for the Grand Prize shall roll
over and be added to the Grand Prize Pool for the following Drawing.

(6) Funding of Guaranteed Powerball Prizes. The Power-
ball Group may offer guaranteed minimum Grand Prize amounts or
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minimum increases in the Grand Prize amount between Drawings or
make other changes in the allocation of prize money where the Power-
ball Group finds that it would be in the best interest of the game. If
a minimum Grand Prize amount or a minimum increase in the Grand
Prize amount between Drawings is offered by the Powerball Group,
then the Grand Prize shares shall be determined as follows:

(A) Ifthere are multiple Grand Prize winning PB Plays
during a single Drawing, each selecting the annuitized option prize,
then a winning PB Play's share of the guaranteed annuitized Grand
Prize shall be determined by dividing the guaranteed annuitized Grand
Prize by the number of Grand Prize winning PB Plays.

(B) If there are multiple Grand Prize winning PB Plays
during a single Drawing and at least one of the Grand Prize ticket hold-
ers has elected the annuitized option prize, then the MUSL Annuity
Factor may be utilized to determine the cash pool. The cost of the an-
nuitized prize(s) will be determined at the time the annuity is purchased
through a process as approved by the MUSL Board. If the annuitized
option prize is selected by a Texas Lottery player, the amount shall be
determined by multiplying the winning PB Play's share of the Grand
Prize Pool by the annuity factor established in accordance with Texas
law and the rules of the Texas Comptroller of Public Accounts. The
MUSL Annuity Factor will not be used for Texas Lottery players.

(C) If there are multiple Grand Prize winning PB Plays
during a single Drawing, and no claimant of the Grand Prize has elected
the annuitized option prize, then the amount of cash in the Grand Prize
Pool shall be an amount equal to the guaranteed annuitized amount
divided by the MUSL Annuity Factor.

(D) Minimum guaranteed prizes or increases may be
waived upon approval of the Powerball Group if the alternate fund-
ing mechanism set out in subsection (d)(2)(D) of this section becomes
necessary.

(7) Limited to Highest Powerball Prize Won. The holder of
a winning PB Play may win only one (1) prize per PB Play in connec-
tion with the Winning Numbers drawn, and shall be entitled only to the
prize won by those numbers in the highest matching prize category. All
liabilities for a Powerball game or Powerball game promotional prize
are discharged upon payment of a prize claim.

(8) Powerball Prize Claim Period. Prizes must be claimed
no later than 180 days after the draw date.

(g) Play Validation. To be a valid Play and eligible to receive
a prize, a Play's ticket shall satisfy all the requirements established by
the commission for validation of winning tickets sold through its lot-
tery gaming system and any other validation requirements adopted by
the Powerball Group, the MUSL Board, and published as the Confi-
dential MUSL Minimum Game Security Standards. The MUSL and
the Selling Lotteries shall not be responsible for tickets which are al-
tered in any manner.

(1) Under no circumstances will a claim be paid for any
prize without an official ticket matching all game Play, serial number
and other validation data residing in the selling Party Lottery's lottery
gaming system and such ticket shall be the only valid proof of the wager
placed and the only valid evidence for purposes of claiming or redeem-
ing such prize.

(2) In addition to the above condition, in order to be
deemed a valid winning Play, all of the following conditions must be
met:

(A) The validation data must be present in its entirety
and must correspond, using the computer validation file, to the number
selections printed on the ticket for the applicable Drawing date(s).

(B) The ticket must be intact.

(C) The ticket must not be mutilated, altered, reconsti-
tuted, or tampered with in any manner.

(D) The ticket must not be counterfeit or an exact du-
plicate of another winning ticket.

(E) The ticket must have been issued by an authorized
sales agent, selling agent or retailer on official Texas Lottery paper
stock, or, for third-party point-of-sale systems approved by the com-
mission, printed on paper stock or otherwise issued in a manner ap-
proved by the commission to provide tangible evidence of participation
in a lottery game.

(F) The ticket must not have been stolen, to the knowl-
edge of the commission.

(G) The Play data must have been recorded on the com-
mission's lottery gaming system prior to the Drawing and the Play data
must match this lottery record in every respect. In the event of a con-
flict between information as printed on the ticket and as accepted by the
commission's lottery gaming system, the wager accepted by the com-
mission's lottery gaming system shall be the valid wager.

(H) The player or Quick Pick number selections, vali-
dation data and the Drawing date(s) of an apparent winning Play must
appear in the official file of winning Plays, and a Play with that exact
data must not have been previously paid.

(I) The play must not be misregistered, and the Play's
ticket must not be defectively printed or printed or produced in error to
an extent that it cannot be processed by the commission.

(J) In submitting a Play for validation, the claimant
agrees to abide by applicable laws, all rules and regulations, instruc-
tions, conditions and final decisions of the executive director.

(K) There must not be any other breach of the Powerball
Game Rules in relation to the Play that, in the opinion of the executive
director, justifies invalidation.

(L) The Play must be submitted to the Selling Lottery
that issued it.

(3) A Play submitted for validation that fails any of the val-
idation conditions shall be considered void, subject to the following
determinations:

(A) Inall cases of doubt, the determination of the com-
mission shall be final and binding; however, the commission may, at
its option, replace an invalid Play with a Play of equivalent sales price;

(B) Inthe event a defective ticket is purchased or in the
event the commission determines to adjust an error, the claimant's sole
and exclusive remedy shall be the replacement of such defective or
erroneous ticket(s) with a Play of equivalent sales price;

(C) In the event a Play is not paid by the commission
and a dispute occurs as to whether the Play is a winning Play, the com-
mission may, at its option, replace the Play as provided in subparagraph
(A) of this paragraph. This shall be the sole and exclusive remedy of
the claimant.

(h) Ticket Responsibility.

(1) Signature. Until such time as a signature is placed upon
a ticket in the area designated for signature, a ticket shall be owned by
the bearer of the ticket. When a signature is placed on the ticket in the
place designated, the person whose signature appears in such area shall
be the owner of the ticket and shall be entitled (subject to the validation
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requirements in subsection (g) of this section (Ticket Validation) and
state or district law) to any prize attributable thereto.

(2) Multiple Claimants. The issue of multiple claimants
shall be handled in accordance with Texas Government Code Chapter
466 and §401.304 of this chapter.

(3) Stolen Tickets. The Powerball Group, the MUSL and
the Party Lotteries shall not be responsible for lost or stolen tickets.

(4) Prize Claims. Prize claim procedures shall be governed
by the rules of the commission as set out in §401.304 of this subchap-
ter and any internal procedures used by the commission. The MUSL
and the Party Lotteries shall not be responsible for prizes that are not
claimed following the proper procedures as determined by the Selling
Lottery.

(5) The MUSL and the Participating Lotteries shall not be
responsible to a prize claimant for Plays redeemed in error by a selling
agent, sales agent or retailer.

(6) Winning Plays are determined by the numbers drawn
and certified by the independent auditor responsible for auditing the
Drawing. MUSL and the Participating Lotteries are not responsible
for Winning Numbers reported in error.

(i) Ineligible Players.

(1) A Play or share for a MUSL game issued by the MUSL
or any of its Selling Lotteries shall not be purchased by, and a prize
won by any such Play or share shall not be paid to:

(A) aMUSL employee, officer, or director;

(B) acontractor or consultant under agreement with the
MUSL to review the MUSL audit and security procedures;

(C) anemployee of an independent accounting firm un-
der contract with MUSL to observe Drawings or site operations and
actually assigned to the MUSL account and all partners, shareholders,
or owners in the local office of the firm; or

(D) an immediate family member (parent, stepparent,
child, stepchild, spouse, or sibling) of an individual described in sub-
paragraphs (A), (B), and (C) of this paragraph and residing in the same
household.

(2) Those persons designated by a Selling Lottery's law as
ineligible to play its games shall also be ineligible to Play the Powerball
game in that Selling Lottery's jurisdiction.

(j) Applicable Law.

(1) In purchasing a Play, as evidenced by a ticket, or at-
tempting to claim a prize, the purchasers and prize claimants agree
to comply with and abide by all applicable laws, rules, regulations,
procedures, and decisions of the Selling Lottery where the ticket was
purchased, and by directives and determinations of the director of that
Party Lottery.

(2) A prize claimant agrees, as its sole and exclusive rem-
edy, that claims arising out of a Powerball game or a Powerball game
promotion (as described in this section) can only be pursued against the
Selling Lottery which issued the Play. Litigation, if any, shall only be
maintained within the jurisdiction in which the Play was purchased and
only against the Selling Lottery that issued the Play. No claim shall be
made against any other Participating Lottery or against the MUSL.

(3) Nothing in these Rules shall be construed as a waiver
of any defense or claim the Selling Lottery which issued the Play, any
other Participating Lottery or MUSL may have in any litigation, includ-
ing in the event a player or prize claimant pursues litigation against the

Selling Lottery, any other Participating Lottery or MUSL, or their re-
spective officers, directors or employees.

(4) All decisions made by a Selling Lottery, including the
declaration of prizes and the payment thereof and the interpretation of
Powerball Rules, shall be final and binding on all Play purchasers and
on every person making a prize claim in respect thereof, but only in the
jurisdiction where the Play was issued.

(5) Unless the laws, rules, regulations, procedures, and de-
cisions of the Lottery which issued the Play provide otherwise, no prize
shall be paid upon a Play purchased, claimed or sold in violation of
the MUSL Powerball Rules or the laws, rules, regulations, procedures,
and decisions of that Selling Lottery; any such prize claimed but un-
paid shall constitute an unclaimed prize under these Rules and the laws,
rules, regulations, procedures, and decisions of that Selling Lottery.

(k) Powerball
Play®[®].

(1) Power Play[®] Description. The Powerball Power
Play[®] is a promotional limited extension of the Powerball game
and is conducted in accordance with the Powerball game rules and
other lottery rules applicable to the Powerball game except as may be
amended herein. Power Play will begin at a time announced by the
commission and will continue until discontinued by the commission.
Power Play will offer to the owners of a qualifying Play a chance
to increase the amount of any of the eight Low-Tier Set Prizes (the
Low-Tier prizes normally paying $4 to $1,000,000) won in a Power
Play Drawing. The Grand Prize is not a Set Prize and will not be
increased. MUSL will conduct a separate random "Power Play"
Drawing and announce results during each of the regular Powerball
Drawings held during the promotion. During each Power Play Draw-
ing a single number (2, 3, 4, 5 and sometimes 10) shall be drawn. The
ten (10X) multiplier shall be available for all Drawings in which the
initially Advertised Grand Prize amount is one hundred fifty million
dollars ($150,000,000.00) or less. The probability of the possible
Power Play numbers being drawn is indicated in Figure 16 TAC
§401.317(k)(4)(D). The Powerball Group may modify the multiplier
features for special promotions from time to time.

Special Game Rules: Powerball Power

(2) Qualifying Play. A qualifying Play is any single PB
Play for which the player pays an extra dollar ($1.00) for the Power
Play option and which is recorded at the commission's lottery gaming
system as a qualifying Power Play Play.

(3) Prizestobe Increased. Except as provided in the MUSL
Powerball game rules and this section, a qualifying Play which wins
one of the seven lowest Set Prizes (excluding the Match 5 + 0) will be
multiplied by the number drawn, either two (2), three (3), four (4), five
(5), or sometimes ten (10), in a separate random Power Play Drawing
announced during the official Powerball Drawing show. The ten (10X)
multiplier will be available for Drawings in which the initially adver-
tised annuitized Grand Prize amount is one hundred fifty million dollars
($150,000,000.00) or less. The announced Match 5+0 prize, for play-
ers selecting the Power Play option, shall be paid two million dollars
($2,000,000.00) unless a higher limited promotional dollar amount is
announced by the Powerball Group.

Figure: 16 TAC §401.317(k)(3) (No change.)

(4) Prize Pool.

(A) Power Play Prize Pool. The Power Play Prize Pool
is created to be used to fund Power Play Prizes and shall hold the tem-
porary balances that may result from having fewer than expected win-
ners in the Power Play. The source of the Power Play Prize Pool is the
Party Lottery's weekly prize contributions less actual Power Play Prize
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liability. In total, fifty percent (50%) of each draw's sales shall be col-
lected for the payment of prizes.

(i) In Drawings where the ten (10X) multiplier is
available, the expected payout for all prize categories shall consist
of up to forty-nine and nine hundred sixty-nine thousandths percent
(49.969%) of each Drawing period's sales, including any specific statu-
torily mandated tax of a Selling Lottery to be included in the price of a
lottery Play. In Drawings where the ten (10X) multiplier is not avail-
able, the expected payout for all prize categories shall consist of up to
forty-five and nine hundred thirty-four thousandths percent (45.934%)
of each Drawing period's sales, including any specific statutorily man-
dated tax of a Selling Lottery to be included in the price of a lottery
Play.

(i) In Drawings where the ten (10X) multiplier
is available, an additional thirty-one thousandths percent (0.031%)
of each Drawing period's sales, including any specific statutorily
mandated tax of a Selling Lottery to be included in the price of a
lottery ticket, may be collected and placed in trust in the Power Play
Prize Pool, for the purpose of paying Power Play prizes. In drawings
where the ten (10X) multiplier is not available, an additional four and
sixty-six thousandths percent (4.066%) of each Drawing period's sales,
including any specific statutorily mandated tax of a Selling Lottery to
be included in the price of a lottery ticket, may be collected and placed
in trust in the Power Play Prize Pool, for the purpose of paying Power
Play Prizes.

(iii)  The prize payout percentage per draw may vary.
The Power Play Prize Pool shall be carried forward to subsequent draws
if all or a portion of it is not needed to pay the Power Play Prizes
awarded in the current draw and held in the Power Play Prize Pool.

(B) End of Promotion. Any amount remaining in the
Power Play Prize Pool when the Powerball Group declares the end of
this promotion shall be returned to the lotteries participating in the ac-
count after the end of all claim periods of all Selling Lotteries, carried
forward to a replacement game or promotion, or otherwise expended
in a manner at the election of the individual Participating Lotteries of
the Product Group in accordance with jurisdiction statute.

(C) Expected Prize Payout. Except as provided in
this section, all prizes awarded shall be paid as single payment cash
prizes. Instead of the Powerball Set Prize amounts, qualifying winning
Plays of Power Play will pay the amounts shown in paragraph (3) of
this subsection, above. In certain rare instances, the Powerball Set
Prize amount may be less than the amount shown in Figure: 16 TAC
§401.317(k)(3). In such case, the eight lowest Power Play Prizes will
be changed to an amount announced after the draw. For example,
if the Match 4+1 Powerball Set Prize amount of $50,000 becomes
$25,000 under the rules of the Powerball game, and a 5X Power Play
Multiplier is drawn, then a Power Play winning Play prize amount
would win $125,000.

(D) Probability of Power Play Numbers Being Drawn.
The following table sets forth the probability of the various Power Play
numbers being drawn during a single Powerball Power Play Draw-
ing. The Powerball Group may elect to run limited promotions that
may modify the multiplier features. Power Play does not apply to the
Powerball Grand Prize. Except as provided in subparagraph (C) of this
paragraph, a Power Play Match 5 + 0 prize is set at two million dollars
($2,000,000.00), regardless of the multiplier selected.
Figure: 16 TAC §401.317(k)(4)(D) (No change.)

(5) Limitations on Payment of Power Play Prizes.

(A) Prize Pool Carried Forward. The prize pool per-
centage allocated to the Power Play Set Prizes shall be carried forward

to subsequent draws if all or a portion of it is not needed to pay the Set
Prizes awarded in the current draw.

(B) Pari-Mutuel Prizes--All Prize Amounts. If the total
of the original Powerball Set Prizes and the Power Play Prizes awarded
in a Drawing exceeds the percentage of the prize pools allocated to
the Set Prizes, then the amount needed to fund the Set Prizes (includ-
ing the Power Play prize amounts) awarded shall first come from the
amount available in the Set Prize Pool and the Power Play Prize Pool, if
any, second from the Powerball Group's Set Prizes Reserve Account,
if available, not to exceed forty million dollars ($40,000,000.00) per
Drawing, and third from other amounts as agreed to by the Powerball
Group in their sole discretion.

(C) If, after these sources are depleted, there are not suf-
ficient funds to pay the Set Prizes awarded (including Power Play prize
amounts), then the highest Set Prize (including the Power Play prize
amounts) shall become a pari-mutuel prize. If the amount of the highest
Set Prize, when paid on a pari-mutuel basis, drops to or below the next
highest Set Prize and there are still not sufficient funds to pay the re-
maining Set Prizes awarded, then the next highest Set Prize, including
the Power Play prize amount, shall become a pari-mutuel prize. This
procedure shall continue down through all Set Prizes levels, if neces-
sary, until all Set Prize levels become pari-mutuel prize levels. In that
instance, the money available from the funding sources listed in this
section shall be divided among the winning Plays in proportion to their
respective prize percentages. Powerball and Power Play prizes will be
reduced by the same percentage. By agreement, the Licensee Lotter-
ies shall independently calculate their set pari-mutuel prize amounts,
including the Power Play prize amounts. The Party Lotteries and the
Licensee Lotteries shall then agree to set the pari-mutuel prize amounts
for all lotteries selling the game at the lesser of the independently-cal-
culated prize amounts.

(6) Prize Payment.

(A) Prize Payments. All Power Play prizes shall be paid
in a single payment through the Selling Lottery that sold the winning
Power Play Play(s). A Selling Lottery may begin paying Power Play
prizes after receiving authorization to pay from the MUSL central of-
fice.

(B) Prizes Rounded. Prizes, which, under these rules,
may become pari-mutuel prizes, may be rounded down so that prizes
can be paid in multiples of whole dollars. Breakage resulting from
rounding these prizes shall be carried forward to the prize pool for the
next Drawing.

$401.320.  "All or Nothing" Draw Game Rule.

"

(a) ["]All or Nothing™.["] The executive director is authorized
to conduct a game known as "All or Nothing." The executive director
may issue further directives for the conduct of [*]All or Nothing["] that
are consistent with this rule. In the case of conflict, this rule takes
precedence over §401.304 of this title (relating to Draw Game Rules
(General)).

(b) Object of the Game. The object of the game is to either se-
lect as many or as few numbers that match the 12 numbers drawn in the
drawing. If a player matches more than 7 (seven) or fewer than 5 (five)
numbers drawn in the drawing, the player wins a prize. (See the prize
schedule chart in subsection (g) of this section.) If the player matches
all 12 numbers drawn in the drawing, or does not match any numbers
drawn in the drawing, the player wins the Top Prize. If more than one
ticket has been sold in which a player has matched all or none of the
numbers drawn in the drawing, each player possessing such ticket shall
win the Top Prize.
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(c) Definitions. In addition to the definitions provided in
§401.301 of this title (relating to General Definitions), and unless the
context in this rule otherwise requires, the following definitions apply.

(1) Play--The selection of twelve different numbers from 1
to [threugh| 24 for one opportunity to win in [“]All or Nothing["] and
the purchase of a ticket evidencing that selection.

(2) Playboard--A field of 24 numbers from 1 to 24 found
on the[a] playslip. [for use in selecting numbers for an "All or Nothing"
play]
commission for use in seleeting numbers for one or more "All or

(d) Plays and tickets.

(1) A ticket may be sold only by a retailer and only at the
location listed on the retailer's license. A ticket sold by a person other
than a retailer is not valid.

(2) The price of an individual play is $2.

3 A player may complete up to five playboards on a sin-
gle playslip-}

(3) [#] A player may use a single playslip or other com-
mission-approved method of play to purchase the same play(s) for up
to 24 consecutive drawings, to begin with the next drawing after the
purchase.

f5) Aceeptable methods to seleet a play may include:}
HA)  using a playship to seleet numberss}
HB) requesting a retailer to use Quick Rick:}
[(€) by requesting a retailer to manually enter num-

D) by using a self-service terminal:}

(E) byusiﬁgapfevéeasly-geﬂem%ed%l—lef%ie&hiﬂg

[(F) byusmgaQReedegeﬂefa%ed%hfeughaI@e&sLet-
tery Mobile Application offered and approved by the commission}

{6y Playslips must be completed manually. A ticket gen-
emtedfremaplayshp%ha%wasae{eemp}etedmaﬂua%}ygefusmgase-

n Aretaﬂermayen%yaeeeptarequestfe%aphyﬂsmg
a commission-approved method of play; and if the request is made in
person-}

(4) [€8)] A retailer shall issue a ticket as evidence of one or
more plays. A ticket must show the numbers selected for each play, the
number of plays, the draw date(s) and time(s) for which the plays were
purchased, the cost of the ticket and the security and transaction serial
numbers. Tickets must be printed on official Texas Lottery paper stock,
or, for third-party point-of-sale systems approved by the commission,
printed on paper stock or otherwise issued in a manner approved by the
commission to provide tangible evidence of participation in a lottery
game.

H9) A playslip; or any document other than a ticket issued
as described in paragraph (8) of this subsection, has no monetary value
and is not cvidence of a play.]

(5) [E®)] It shall be the exclusive responsibility of the

player to verify the accuracy of the player's selection(s) and other data
printed on the ticket.

(6) [(4H] An unsigned winning ticket is payable to the
holder or bearer of the ticket if the ticket meets all applicable validation
requirements.

{(12) The executive director may authorize promotions in
eonnection with All or Nething}

(e) Drawings.

(1) [“]All or Nothing["] drawings will be held four times
a day, (at 10:00 a.m., 12:27 p.m., 6:00 p.m., and 10:12 p.m. Central
Time) six days a week (Monday through Saturday). The executive
director may change the drawing schedule, if it is deemed necessary.

(2) Twelve different numbers from 1 to [threugh] 24 shall
be drawn at each [*]All or Nothing["] drawing.

(3) Numbers drawn must be certified by the commission in
accordance with the commission's draw procedures.

(4) The numbers selected in a drawing shall be used to de-
termine all winners for that drawing.

(5) A drawing will not be invalidated based on the financial
liability of the lottery.

(f) Announcement of incentive or bonus program. The exec-
utive director shall announce each incentive or bonus program prior to
its commencement. The announcement shall specify the beginning and
ending time, if applicable, of the incentive or bonus program and the
value for the award.

(g) Prizes.
(1) The Top Prize.

(A) Each person who holds a valid ticket for a play
matching (in any order) the twelve numbers drawn in a drawing, or
matching none of the twelve numbers drawn in a drawing is entitled
to a top prize in the amount of $250,000; provided that, in any draw-
ing where the number of top prize winning plays is greater than twenty
(20), the top prize shall be paid on a pari-mutuel rather than fixed prize
basis and a liability cap of $5 million will be divided equally by the
number of top prize winning plays. For purposes of prize calculation
with respect to the pari-mutuel prize, the calculation shall be rounded
down so that prizes shall be paid in multiples of one dollar. Any part of
the top pari-mutuel prize for a drawing that is not paid in prizes (break-
age) shall be applied to offset prize expense. All other prizes are in
amounts for matching or non-matching selections as shown in the fol-
lowing chart. All prizes are paid in cash.

Figure: 16 TAC §401.320(g)(1)(A) (No change.)

(B) All payments shall be made upon completion of
commission validation procedures.

(C) A claim for any prize of $600 or more must be pre-
sented at a claim center.

(2) A person may win only one prize per play per drawing.
A player who holds a valid ticket for a winning play is entitled to the
highest prize for that play.

$§401.321.  Scratch [tnstant Game] Tickets Containing Non-English
Words.

If a scratch [an instant game] ticket features five or more words in a
language other than English, then the ticket must include disclosures
in the same non-English language used in addition to any other disclo-
sures provided.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002381

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 344-5392

¢ ¢ ¢
16 TAC §401.322

This repeal is proposed under Texas Government Code
§466.015, which authorizes the Commission to adopt rules
governing the operation of the lottery, and §467.102, which au-
thorizes the Commission to adopt rules for the enforcement and
administration of the laws under the Commission's jurisdiction.

This proposal is intended to implement Texas Government Code
Chapter 466.

§401.322.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

"Texas Triple Chance" Draw Game Rule.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002405

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 344-5392

¢ ¢ ¢

SUBCHAPTER E. RETAILER RULES

16 TAC §§401.351, 401.353, 401.355, 401.363, 401.366,
401.368

STATUTORY AUTHORITY

These amendments are proposed under Texas Government
Code §466.015, which authorizes the Commission to adopt
rules governing the operation of the lottery, and §467.102, which
authorizes the Commission to adopt rules for the enforcement
and administration of the laws under the Commission's jurisdic-
tion.

This proposal is intended to implement Texas Government Code
Chapter 466.

$401.351.

All proceeds from the sale of lottery tickets received by a retailer shall
constitute a trust fund until paid to the commission either directly or
through the commission's authorized collection representative. A re-
tailer shall have a fiduciary duty to preserve and account for lottery pro-
ceeds and retailers shall be personally liable for all proceeds. Proceeds
shall include unsold scratch [instant] tickets and commission and/or
commission vendor property received by a retailer and cash proceeds
of sale of any lottery products, net of allowable sales commissions and
credit for lottery prizes to winners by retailers. Sales proceeds, unused
scratch [instant] tickets, and commission and/or commission vendor
property shall be delivered to the commission or its authorized collec-
tion representative on demand. Retailers shall place all lottery proceeds
due the commission in accounts in institutions insured by the United

Proceeds from Ticket Sales.

States government not later than the close of the next banking day after
the date of their collection by the retailer until the date that they are
paid over to the commission.

$401.353.  Retailer Settlements, Financial Obligations, and Commis-
sions.

(a) Each retailer shall provide authorization for an account
with EFT (electronic funds transfer) capability to be used for weekly
billing of all lottery products.

(b) Each retailer shall maintain an account balance sufficient
to cover monies due the commission for the established billing period.
The commission shall withdraw by EFT the amount due the commis-
sion on the day specified by the executive director. In the event a
bank holiday falls on or before the day specified for withdrawal dur-
ing the same business week, the withdrawal shall occur one day later
in the week than normally scheduled. "Business week" means Sunday
through Saturday. In the event the commission changes the beginning
and ending days of the business week, the commission shall notify the
retailers prior to the change.

(c) Each retailer shall receive credit on the retailer's lottery ac-
count for redeeming winning tickets.

(d) Each retailer shall receive 5.0% compensation on all sales
from lottery games. A retailer may not accept compensation for the sale
of lottery tickets other than compensation referenced in this section,
regardless of the source. At the sole discretion of the executive director,
a retailer may receive additional compensation which may include but
is not limited to incentive or bonus programs.

(e) Ifaretailer fails to maintain a sufficient account balance to
cover monies due the commission for the established billing period, the
retailer's license shall be summarily suspended. If a retailer's license is
summarily suspended for insufficient funds or non-transfer of funds
four times in a 12-month period, the retailer's license shall be revoked.

HH A retailer must retain all sign-on slips for a minimum of
mast be surrendered to commission security personnel upon request}
$401.355.  Restricted Sales.

(a) Retailers shall not sell lottery tickets by mail, phone, fax,
or other similar method of communications. Retailers shall not sell a
lottery ticket or any other document evidencing a right, privilege, or
share in a lottery ticket from another jurisdiction by any means.

(b) Retailers shall not sell tickets to persons under the age of
18. Any ticket purchased by or sold to an individual under the age of
18 years shall be void and the prize otherwise payable on the ticket is
treated as an unclaimed prize under §401.302(j)(3) of this title (relating
to Scratch Ticket [Instant] Game Rules).

(c) Retailers shall not sell a ticket or pay a lottery prize to an-
other person that the retailer knows is:

(1) an officer or an employee of the commission;
(2) an officer, member, or employee of a lottery operator;

(3) an officer, member, or employee of a contractor or sub-
contractor that is excluded by the terms of its contract from playing
lottery games;

(4) the spouse, child, brother, sister, or parent of a person
described by paragraph (1), (2), or (3) of this subsection who resides
within the same household as that person.

(d) Retailers shall not sell tickets from a game after the game's
closing date.

$401.363. Retailer Record.
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Each retailer shall keep accurate and complete records of all tickets
from active and settled packs that have not sold. All commission
records maintained by a retailer shall be open to inspection by the
commission [at all times during normal business hours]. The commis-
sion may make summaries or notes of any such records and may copy
any such records either at the retailer's place of business or off such
premises so long as such records are returned within 48 hours of the
time they are removed from such place of business.

$§401.366. Compliance with All Applicable Laws.

Each retailer agrees to operate in a manner consistent with the State
Lottery Act, applicable federal laws, Texas laws, local ordinances, with
all terms and conditions related to the retailer's license, with all require-
ments set forth in the most recent Retailer Manual, the rules and regu-
lations promulgated by the commission, and with his/her or its license
from [agreements with| the Texas Lottery.

$401.368. Lottery Ticket Vending Machines.

(a) No sales agent may distribute or sell lottery game tickets
from a lottery ticket vending machine, except those lottery ticket vend-
ing machines supplied and placed by the commission. For purposes of
this section lottery ticket vending machine is defined as a ticket dispens-
ing machine that dispenses lottery game tickets without the assistance
of a sales agent's personnel.

(b) Lottery ticket vending machines may be placed by the
commission in a sales agent's location based upon criteria established
by the executive director. The criteria may include consideration of
the location of the sales agent, the type of the sales agent's location,
e.g., grocery store, the size of the sales agent's location, and minimum
sales criteria that shall be provided to the sales agents prior to imple-
mentation of such criteria.

(c) A lottery sales agent must maintain the minimum sales cri-
teria established by the executive director in order to obtain and retain
a lottery ticket vending machine. A sales agent who does not maintain
minimum sales in accordance with such sales criteria may be placed
in a sales review period unless good cause exists as determined by the
executive director. After the sales agent's sales review period has ex-
pired, the sales agent's sale of lottery game tickets shall be reviewed. If
the sales agent has not maintained the minimum sales in accordance
with the minimum ticket sales criteria during such sales review pe-
riod, the commission or commission's designated representative may
remove the lottery ticket vending machine.

(d) The minimum sales criteria established by the executive
director shall be provided to the sales agents at least 30 days prior to
imposition of such minimum sales criteria.

(e) Lottery ticket vending machines may only be placed within
the sales agent's location in a site approved by the commission.

() A lottery sales agent may redeem any lottery prize of less
than $600.

(g) Every lottery sales agent location equipped with a lottery
ticket vending machine(s) will be provided a remote shut off device to
allow for the control of sales transactions.

(h) A lottery sales agent shall keep the lottery ticket vending
machine stocked with printer supplies and tickets.

(i) A lottery sales agent shall provide designated sales reports
to the commission or the commission's designated representative(s).

(j) A lottery sales agent shall undergo required training relat-
ing to the use and maintenance of lottery ticket vending machines prior
to ticket sales from the lottery ticket vending machine.

(k) A lottery sales agent shall allow commission designated
service technicians access to the lottery ticket vending machine [during
normal business hours] to allow service and repair of the lottery ticket
vending machine.

() A sales agent is expected to make every reasonable effort to
provide player resolution at the retail location if a player's lottery pur-
chase, or attempted purchase, from a lottery vending machine results
in a need to refund the player's money. The sales agent is to contact the
Lottery Operations Division for service to resolve a mechanical error
and the commission to request any refund due to player reimbursement.
Resolution due to player errors or requests for ticket cancellations must
follow the specific lottery game rule for the game played.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002382

Bob Biard

General Counsel

Texas Lottery Commission

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 344-5392

¢ ¢ ¢
TITLE 19. EDUCATION

PART 7. STATE BOARD FOR
EDUCATOR CERTIFICATION

CHAPTER 228. REQUIREMENTS FOR
EDUCATOR PREPARATION PROGRAMS
19 TAC §228.1

The State Board for Educator Certification (SBEC) proposes an
amendment to §228.1, concerning general provisions for edu-
cator preparation programs. The proposed amendment would
provide additional flexibility for educator preparation programs
(EPPs) and candidates to fulfill educator preparation require-
ments related to clinical teaching, internships, and practicums
when those assignments occur at least partially in virtual set-
tings due to campus and district modifications in response to
COVID-19 during the 2020-2021 academic year.

BACKGROUND INFORMATION AND JUSTIFICATION: The
SBEC rules in 19 Texas Administrative Code (TAC) Chapter
228, Requirements for Educator Preparation Programs, estab-
lish the requirements for EPPs. The proposed amendment in
new §228.1(e) would allow EPPs to provide internships, clinical
teaching, practicum assignments, and related educator obser-
vations in a virtual setting for the 2020-2021 academic year to
manage the impact of the public health crisis on educator can-
didates and EPPs. Current SBEC rules require these activities
to be conducted in an actual school setting with face-to-face
observations and do not permit virtual settings. If public health
conditions in the upcoming academic year necessitate provid-
ing instruction through virtual platforms, educator candidates
will be unable to complete the required experience in actual,
face-to-face school settings. Allowing clinical assignments and
observations to occur in virtual school settings will minimize
disruptions to the educator production pipeline.
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FISCAL IMPACT: Ryan Franklin, associate commissioner for ed-
ucator leadership and quality, has determined that there is no ad-
ditional fiscal impact on state and local governments and there
are no additional costs to entities required to comply with the
proposal.

LOCAL EMPLOYMENT IMPACT: The proposal has no effect on
local economy; therefore, no local employment impact statement
is required under Texas Government Code (TGC), §2001.022.

SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis, specified in TGC,
§2006.002, is required.

COST INCREASE TO REGULATED PERSONS: The proposal
does not impose a cost on regulated persons, another state
agency, a special district, or a local government and, therefore,
is not subject to TGC, §2001.0045.

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not
constitute a taking under TGC, §2007.043.

GOVERNMENT GROWTH IMPACT: The Texas Education
Agency (TEA) staff prepared a Government Growth Impact
Statement assessment for this proposed rulemaking. During
the first five years the proposed rulemaking would be in effect,
it would limit an existing regulation by temporarily removing the
requirements for educator preparation experiences to occur
in actual, face-to-face school settings during the 2020-2021
academic year.

The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions;
would not require an increase or decrease in future legislative
appropriations to the agency; would not require an increase or
decrease in fees paid to the agency; would not create a new reg-
ulation; would not expand or repeal an existing regulation; would
not increase or decrease the number of individuals subject to
its applicability; and would not positively or adversely affect the
state's economy.

PUBLIC BENEFIT AND COST TO PERSONS: The public ben-
efit anticipated as a result of the proposal would be clear guid-
ance to EPPs on requirements for providing preparation to an
individual seeking certification as an educator. The TEA staff
has determined there is no anticipated cost to persons required
to comply with the proposal.

DATA AND REPORTING IMPACT: The proposal would have no
new data and reporting impact.

PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: The TEA staff has determined that the proposal
would not require a written report or other paperwork to be com-
pleted by a principal or classroom teacher.

PUBLIC COMMENTS: The public comment period on the
proposal begins June 26, 2020 and ends July 27, 2020. A
form for submitting public comments is available on the TEA
website at https://tea.texas.gov/About TEA/Laws_and_Rul-
es/SBEC_Rules_(TAC)/Proposed_State_Board_for_Educa-

tor_Certification_Rules/. The SBEC will take registered oral
and written comments on the proposal at the July 31, 2020
meeting in accordance with the SBEC board operating poli-
cies and procedures. All requests for a public hearing on the

proposal submitted under the Administrative Procedure Act
must be received by the Department of Educator Leadership
and Quality, Texas Education Agency, 1701 North Congress
Avenue, Austin, Texas 78701, Attention: Mr. Ryan Franklin,
associate commissioner for educator leadership and quality, not
more than 14 calendar days after notice of the proposal has
been published in the Texas Register on June 26, 2020.

STATUTORY AUTHORITY. The amendment is proposed under
Texas Education Code (TEC), §§21.031, which authorizes the
SBEC to regulate and oversee all aspects of the certification,
continuing education, and standards of conduct of public school
educators, and states that in proposing rules under the TEC,
Chapter 21, Subchapter B, the SBEC shall ensure that all candi-
dates for certification or renewal of certification demonstrate the
knowledge and skills necessary to improve the performance of
the diverse student population of this state; TEC, §21.041(b)(1),
which requires the SBEC to propose rules that provide for the
regulation of educators and the general administration of the
TEC, Chapter 21, Subchapter B, in a manner consistent with the
TEC, Chapter 21, Subchapter B; TEC, §21.044, as amended by
Senate Bills (SBs) 7, 1839, and 1963, 85th Texas Legislature,
Regular Session, 2017, and House Bill (HB) 18, 86th Texas Leg-
islature, 2019, which requires the SBEC to propose rules estab-
lishing training requirements a person must accomplish to ob-
tain a certificate, enter an internship, or enter an induction-year
program; TEC, §21.0442(c), as added by HB 3349, 85th Texas
Legislature, Regular Session, 2017, which requires the SBEC to
ensure that an EPP requires at least 80 hours of instruction for
a candidate seeking a Trade and Industrial Workforce Training
certificate; TEC, §21.0443, which requires the SBEC to estab-
lish rules for the approval and renewal of EPPs; TEC, §21.0453,
which states that the SBEC may propose rules as necessary to
ensure that all EPPs provide the SBEC with accurate informa-
tion; TEC, §21.0454, which requires the SBEC to develop a set
of risk factors to assess the overall risk level of each EPP and
use the set of risk factors to guide the Texas Education Agency
(TEA) in conducting monitoring, inspections, and evaluations of
EPPs; TEC, §21.0455, which requires the SBEC to propose
rules necessary to establish a process for complaints to be di-
rected against an EPP; TEC, §21.046(b), which states that the
qualifications for certification as a principal must be sufficiently
flexible so that an outstanding teacher may qualify by substitut-
ing approved experience and professional training for part of the
educational requirements; TEC, §21.0485, which states the is-
suance requirements for certification to teach students with vi-
sual impairments; TEC, §21.0487(c), which states that because
an effective principal is essential to school improvement, the
SBEC shall ensure that each candidate for certification as a prin-
cipal is of the highest caliber and that multi-level screening pro-
cesses, validated comprehensive assessment programs, and
flexible internships with successful mentors exist to determine
whether a candidate for certification as a principal possesses
the essential knowledge, skills, and leadership capabilities nec-
essary for success; TEC, §21.0489(c), as added by SB 1839
and HB 2039, 85th Texas Legislature, Regular Session, 2017,
which states the eligibility for an Early Childhood: Prekinder-
garten-Grade 3 certificate; TEC, §21.049(a), which authorizes
the SBEC to adopt rules providing for educator certification pro-
grams as an alternative to traditional EPPs; TEC, §21.0491, as
added by HB 3349, 85th Texas Legislature, Regular Session,
2017, which requires the SBEC to create a probationary and
standard trade and industrial workforce training certificate; TEC,
§21.050(b), which states that the SBEC may not require more
than 18 semester credit hours of education courses at the bac-
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calaureate level for the granting of a teaching certificate; TEC,
§21.050(c), which states that a person who receives a bache-
lor's degree required for a teaching certificate on the basis of
higher education coursework completed while receiving an ex-
emption from tuition and fees under the TEC, §54.363, may not
be required to participate in any field experience or internship
consisting of student teaching to receive a teaching certificate;
TEC, §21.051, as amended by SB 1839, 85th Texas Legislature,
Regular Session, 2017, which provides a requirement that be-
fore a school may employ a certification candidate as a teacher
of record, the candidate must have completed at least 15 hours
of field-based experience in which the candidate was actively en-
gaged at an approved school in instructional or educational activ-
ities under supervision; and Texas Occupations Code, §55.007,
which provides that verified military service, training, and educa-
tion be credited toward licensing requirements.

CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §§21.031; 21.041(b)(1); 21.044,
as amended by Senate Bills (SBs) 7, 1839, and 1963, 85th
Texas Legislature, Regular Session, 2017, and House Bill (HB)
18, 86th Texas Legislature, 2019; 21.0442(c), as added by HB
3349, 85th Texas Legislature, Regular Session, 2017; 21.0443;
21.0453; 21.0454; 21.0455; 21.046(b); 21.0485; 21.0487(c);
21.0489(c), as added by SB 1839 and HB 2039, 85th Texas
Legislature, Regular Session, 2017; 21.049(a); 21.0491, as
added by HB 3349, 85th Texas Legislature, Regular Session,
2017; 21.050(b) and (c); and 21.051, as amended by SB 1839,
85th Texas Legislature, Regular Session, 2017; and the Texas
Occupations Code, §55.007.

§228.1.

(a) To ensure the highest level of educator preparation and
practice, the State Board for Educator Certification (SBEC) recognizes
that the preparation of educators must be the joint responsibility of ed-
ucator preparation programs (EPPs) and the Early Childhood-Grade 12
public and private schools of Texas. Collaboration in the development,
delivery, and evaluation of educator preparation is required.

(b) Consistent with the Texas Education Code, §21.049, the
SBEC's rules governing educator preparation are designed to promote
flexibility and creativity in the design of EPPs to accommodate the
unique characteristics and needs of different regions of the state as well
as the diverse population of potential educators.

General Provisions.

(c) All EPPs are subject to the same standards of accountabil-
ity, as required under Chapter 229 of this title (relating to Accountabil-
ity System for Educator Preparation Programs).

(d) If the governor declares a state of disaster consistent with
the Texas Government Code, §418.014, Texas Education Agency staff
may extend deadlines in this chapter for up to 90 days and decrease
clinical teaching, internship, and practicum assignment minimums by
up to 20 percent as necessary to accommodate persons in the affected
disaster areas.

(¢) For purposes of educator preparation training under
§228.35 of this title (relating to Preparation Program Coursework
and/or Training) during the 2020-2021 academic year, actual school
settings and authentic school settings may include campuses with
a traditional, in-person setting that are temporarily functioning in a
virtual setting, and face-to-face settings for observations may include
synchronous virtual settings.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002387

Cristina De La Fuente-Valadez

Director, Rulemaking

State Board for Educator Certification

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 475-1497

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 14. TEXAS OPTOMETRY BOARD

CHAPTER 273. GENERAL RULES
22 TAC §273.10

The Texas Optometry Board proposes amendments to 22 TAC
§273.10 to implement Senate Bill 37, 86th Legislature, Regular
Session, prohibiting disciplinary action by a licensing agency be-
cause of a default on a student loan or a breach of a student loan
repayment contract or scholarship contract.

Chris Kloeris, executive director of the Texas Optometry Board,
estimates that for the first five-year period the amendments are
in effect, there will be no fiscal implications for state or local gov-
ernment as a result of enforcing or administering the amend-
ments. Mr. Kloeris has also determined that for each of the first
five years the amendments are in effect, the public benefit antic-
ipated is that licensees will be able to practice without regard to
a default on a student loan.

The amendments are necessary to implement the above de-
scribed legislation and are necessary to protect the health,
safety, and welfare of the residents of this state. The amend-
ments apply to designated licensed optometrists, the individuals
affected by this rule. It is predicted that there will be no economic
costs for licensees subject to the amendments.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS ON SMALL BUSINESSES AND RURAL
COMMUNITIES

The agency licenses approximately 4,250 optometrists affected
by the rule amendments. A significant majority of licensees own
or work in one or more of the 1,000 to 3,000 optometric practices
which meet the definition of a small business. Some of these
practices meet the definition of a micro business. Some of these
practices are in rural communities. The agency does not license
these practices; it only licenses individual optometrists. The pro-
jected economic impact of this new rule on the small businesses
and rural communities is projected to be neutral based on the
analysis in the preceding paragraph.

ENVIRONMENT AND TAKINGS IMPACT ASSESSMENT

The agency has determined that this proposal is not a "major
environmental rule" as defined by Texas Government Code
§2001.0225. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure. The agency has determined that the
proposed rule does not restrict or limit an owner's right to his
or her property that would otherwise exist in the absence of
government action, and therefore does not constitute a taking
under Texas Government Code §2007.043.

GOVERNMENT GROWTH IMPACT STATEMENT
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During the first five years that the proposed rule will be in effect,
it is anticipated that the proposed rule will not create or elimi-
nate a government program. Further, implementation of the pro-
posed amendments will not require the creation of new employee
position or the elimination of an existing employee position; im-
plementation of the proposed amendments will not require an
increase or decrease in future legislative appropriations to the
agency; and the proposed amendments will not require an in-
crease or decrease in fees paid to the agency. The proposed
amendments do not create a new regulation. The proposed
amendments do not change the number of individuals subject
to the rule, and the effect on the state's economy is neutral.

Comments on the proposal may be submitted to Chris Kloeris,
Executive Director, Texas Optometry Board, 333 Guadalupe
Street, Suite 2-420, Austin, Texas 78701-3942. The deadline
for furnishing comments is thirty days after publication in the
Texas Register.

The amendment and new rule are proposed under the Texas
Optometry Act, Texas Occupations Code, §351.151 and Senate
Bill 37, 86th Legislature, Regular Session.

The Texas Optometry Board interprets §351.151 as authorizing
the adoption of procedural and substantive rules for the regula-
tion of the optometric profession. The agency interprets Senate
Bill 37 (Texas Occupations Code §56.003) to prohibit disciplinary
action against a licensee because of a default on a student loan
or a breach of a student loan repayment contract or scholarship
contract.

No other sections are affected by the amendments.
$73.10. Licensee Compliance with Payment Obligations.
fa) Texas Guaranteed Student Loan Corporation}

HH 1f after a hearing or an oppertunity for hearing; the
board determines that a licensee is in default on a loan guaranteed by
the Texas Guaranteed Student Loan Corporation; the license shall not
be renewed unless the licensee presents a certificate issued by the eor-

[(A) the licensce has entered into a repayment agree-
ment on the defaulted loan; or

HB) the licensee is not in default on a loan guaranteed
by the eorporation:}

H2) 1f after a hearing or an oppertunity for hearing; the
board determines that a licensee has defaulted on a repayment agree-
ment with the Texas Guaranteed Student Loan Corporation; the license
shall not be renewed unless the licensee presents a certificate issued by

HA) the licensee has entered into another repayment
agreement on the defaulted loan; or

{B) the licensee is not in default on a loan guaranteed
by the corporation or on a repayment agreement.}
[®)] Child support payments; Chapter 232 of the Texas Fam-
ily Code.

(1) Anapplication for license renewal will not be accepted
if a child support agency provides the board with notice that a licensee
has failed to pay child support for six months or more and requests that
the board not accept the application.

(2) The application will be considered once the board re-
ceives notice from the child support agency that the licensee is in com-
pliance with the requirements of Chapter 232 of the Texas Family Code.

(3) The board may charge the licensee a fee in an amount
sufficient to recover the administrative costs incurred by the board un-
der this chapter.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 8, 2020.

TRD-202002314

Chris Kloeris

Executive Director

Texas Optometry Board

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 305-8500

¢ L4 ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 20. STATEWIDE PROCUREMENT
AND SUPPORT SERVICES

SUBCHAPTER B. PUBLIC PROCUREMENT
AUTHORITY AND ORGANIZATION
DIVISION 5. CONTRACT ADVISORY TEAM
34 TAC §§20.160 - 20.166

The Comptroller of Public Accounts proposes new §§20.160
concerning definitions, 20.161 concerning scope, 20.162
concerning solicitation review, 20.163 concerning expedited
solicitation review, 20.164 concerning enhanced solicitation
review, 20.165 concerning contract formation and award, and
20.166 concerning contract management and termination.
These rules will be included in Subchapter B (Public Procure-
ment Authority and Organization), new Division 5 (Contract
Advisory Team).

These rules are proposed to implement Government Code,
§2054.158(d) and §2261.258(d), added by Senate Bill 65, 86th
Legislature, 2019. This legislation requires the comptroller to
provide guidelines for additional and reduced monitoring of cer-
tain agencies. In order to accomplish this, these rules describe
the Contract Advisory Team monitoring procedure that generally
applies to solicitations and contracts subject to CAT monitoring.

Section 20.160 sets out the definitions for Division 5. Paragraph
(1) defines "CAT" as the Contract Advisory Team established in
Government Code, Chapter 2262, Subchapter C. Paragraph (2)
identifies the key terms of a solicitation or contract.

Section 20.161 defines the scope of the division. Subsection (a)
clarifies that this division does not apply unless a solicitation or
contract is subject to monitoring by the Contract Advisory Team.
Subsection (b) implements Government Code, §2054.158(d), by
creating a guideline for the monitoring of major information re-
sources projects, which will be governed by rules adopted by
the Department of Information Resources.

Section 20.162 describes the requirement for pre-publication re-
view of solicitations by CAT. Subsection (a) requires an agency
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to obtain solicitation review from CAT before publication, and ei-
ther comply with each recommendation or explain why it does
not apply. Subsection (b) identifies the documents that must be
submitted to obtain CAT review. Subsection (c) addresses so-
licitations that are substantially revised after CAT review and re-
quires them to be resubmitted before publication. The guidelines
described in this section generally pre-date Senate Bill 65 and
are restated in the rule to provide a baseline for additional or re-
duced monitoring.

Section 20.163 defines the circumstances under which CAT may
conduct an expedited solicitation review. Subsection (a) states
that an agency may designate a solicitation as low-risk when
submitting it for CAT review. Subsection (b) sets out conditions
under which solicitations that follow a template may be desig-
nated as low-risk. Subsection (c) sets out conditions under which
a solicitation may be designated as low-risk based on an agency
risk analysis. Subsection (d) sets out a lesser requirement for
agencies subject to reduced monitoring to demonstrate their risk
analysis. Subsection (e) states that agencies subject to addi-
tional monitoring may not seek review through an expedited pro-
cedure.

Section 20.164 requires an enhanced review of solicitations sub-
mitted by agencies subject to additional monitoring. It requires
those agencies to submit additional documents to facilitate the
review.

Section 20.165 provides guidelines for CAT monitoring of con-
tract formation and award. Subsection (a) permits an agency
to request recommendations and assistance from CAT. Subsec-
tion (b) requires agencies subject to additional monitoring to pro-
vide contract documents to CAT upon request, so that CAT can
develop recommendations for improving contract formation and
award practices.

Section 20.166 provides guidelines for CAT monitoring of con-
tract management and termination. Subsection (a) permits an
agency to request recommendations and assistance from CAT.
Subsection (b) requires agencies subject to additional monitor-
ing to obtain additional training for their contract managers. Sub-
section (c) requires agencies subject to additional monitoring to
submit documents describing certain contract management pro-
cedures to CAT annually. Subsection (d) requires agencies sub-
ject to additional monitoring to retain contract closeout documen-
tation and provide it to CAT or auditors upon request.

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed new rules are in effect,
the rules: will not create or eliminate a government program; will
not require the creation or elimination of employee positions; will
not require an increase or decrease in future legislative appropri-
ations to the agency; will not require an increase or decrease in
fees paid to the agency; will not increase or decrease the num-
ber of individuals subject to the rules' applicability; and will not
positively or adversely affect this state's economy.

Mr. Currah also has determined that the proposed new rules
would have no fiscal impact on the state government, units of
local government, or individuals. The proposed new rules would
benefit the public by conforming the rule to current statute. There
would be no anticipated significant economic cost to the public.
The proposed new rules would have no significant fiscal impact
on small businesses or rural communities.

Comments on the proposal may be submitted to Sarah Chacko,
Comptroller of Public Accounts, at P.O. Box 13528 Austin, Texas
78711 or Sarah.Chacko@cpa.texas.gov. Comments must be re-

ceived no later than 30 days from the date of publication of the
proposals in the Texas Register.

These rules are proposed under Government Code

§2054.158(d) and §2261.258(d).

These rules implement Government Code §2054.158(d) and
§2261.258(d). The comptroller consulted the Contract Advisory
Team before proposing these rules.

$20.160.  Definitions.
The following words and terms, when used in this division, shall have
the following meaning unless the context clearly indicates otherwise.

(1) CAT--The Contract Advisory Team established in Gov-
ernment Code, Chapter 2262, Subchapter C.

(2) Key terms--Deliverables, duration, performance stan-
dards, amount of compensation or method of computing compensation
to the contractor, specification or limitation of remedies, and any other
term identified as a "key term" in the procurement manual and contract
management guide developed under §20.131 of this chapter (relating
to Procurement Manual and Contract Management Guide).

§20.161. Scope.

(a) This division applies only to solicitations and contracts
subject to monitoring by CAT.

(b) Major information resources projects, as defined in Gov-
ernment Code, Chapter 2054, are subject to monitoring by the Quality
Assurance Team under the rules of the Department of Information Re-
sources.

$20.162.  Solicitation Review.

(a) An agency may not publish a solicitation on the ESBD or
in the Texas Register until it obtains a CAT review of the solicitation
and either complies with each recommendation or submits a written
explanation regarding why the recommendation is not applicable to the

(b) To obtain CAT review of a solicitation, an agency must
submit all solicitation documents, including the solicitation, any doc-
uments that are incorporated by reference into the solicitation, and es-
sential supporting documents such as the proprietary purchase justifi-
cation.

(c) After obtaining CAT review of a solicitation, if an agency
substantially revises the solicitation, it may not publish the revised so-
licitation until it meets the prerequisites in subsections (a) and (b) of
this section.

(d) Ifan agency cannot obtain CAT review within the amount
of time it has to complete a procurement to prevent a hazard to life,
health, safety, welfare, or property in an emergency, the requirement
to obtain CAT review in this section does not apply. An agency shall
justify its reliance on this subsection in the procurement file for each
procurement that would otherwise require CAT review.

$20.163.  Expedited Solicitation Review.

(a) Low-risk solicitations. Ifa solicitation qualifies as low-risk
according to this section, an agency may designate it as low-risk when
submitting it for CAT review. CAT may review a solicitation that has
been designated as low-risk using an expedited process that focuses
on key terms, or request additional documentation to determine which
level of review to perform.

(b) Template solicitations. An agency may request CAT re-
view of a solicitation template, which must include all key terms for
a contemplated contract. For one year after a template has been re-
viewed, the agency may designate a solicitation following that template
without substantial revision as low-risk.
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(c) Risk analysis procedure. An agency that has devel-

within 30 days of the closeout of a contract it has identified as one

oped a risk analysis procedure as described in Government Code,

that requires enhanced contract or performance monitoring, place the

§2261.256(a), may designate a solicitation as low-risk if it submits its

following information in the contract file, and provide it to the State

analysis and conclusion that the contractor selection process, contract

Auditor, the comptroller, or CAT upon request:

provisions, and payment and reimbursement rates for the types of
goods and services to be solicited present a low risk of fraud, abuse,
or waste.

(d) Reduced monitoring. An agency that is currently reported
by the State Auditor's Office as requiring reduced monitoring during
contract solicitation and development may designate a solicitation as
low-risk without submitting an analysis to CAT.

(e) Additional monitoring. An agency that is currently re-
ported by the State Auditor's Office as requiring additional monitoring
during contract solicitation and development may not designate any
solicitation as low-risk, even if the solicitation would otherwise qualify
under this section.

$20.164. Enhanced Solicitation Review.
To obtain CAT review of a solicitation, an agency that is currently re-

(1) each of its performance expectations for the contract;

(2) the performance indicators it monitored during the con-

tract;

(3) the methods it used to monitor performance indicators;

(4) whether the contractor met its performance expecta-

tions;

(5) asummary of corrective action plans and corrective ac-
tions taken by the contractor;

(6) any liquidated damages assessed or collected from the
contractor; and

(7) a summary of lessons learned during management of
the contract that the agency will apply to future procurements.

ported by the State Auditor's Office as requiring additional monitoring
during contract solicitation and development must additionally submit
the needs assessment, acquisition plan, and risk assessment for the so-
licitation.

$20.165. Contract Formation and Award.

(a) Recommendations and assistance. An agency may request
recommendations and assistance from CAT regarding contract forma-
tion and award.

(b) Additional monitoring. An agency that is currently re-
ported by the State Auditor's Office as requiring additional monitor-
ing during contract formation and award shall provide to CAT upon

request:

(1) descriptive information on all contracts it has awarded
from solicitations that were reviewed by CAT; and

(2) copies of all contract documents requested by CAT
for the purpose of providing recommendations and assistance to the

agency.

$20.166.  Contract Management and Termination.

(a) Recommendations and assistance. An agency may request
recommendations and assistance from CAT regarding contract man-
agement and termination.

(b) Additional monitoring - training requirement. An agency
that is reported by the State Auditor's Office as requiring additional
monitoring during contract management and termination shall ensure
that each of its contract managers has received additional training spec-
ified by and provided by the comptroller before December 31st of the
year it is reported, or before another date agreed between the agency
and the comptroller.

(c) Additional monitoring - submission of procedures. An
agency that is reported by the State Auditor's Office as requiring
additional monitoring during contract management and termination
shall submit to CAT before November 30th of the year it is reported,
or before another date agreed between the agency and the comptroller:

(1) the procedure by which it will identify each contract
that requires enhanced contract or performance monitoring; and

(2) its handbook of policies and practices for contract man-
agement and termination.

(d) Additional Monitoring - Closeout Report. An agency that
is currently reported by the State Auditor's Office as requiring addi-
tional monitoring during contract management and termination shall,

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002339

Don Neal

General Counsel, Operations and Support Legal Services
Comptroller of Public Accounts

Earliest possible date of adoption: July 26, 2020

For further information, please call: (512) 475-2220

¢ ¢ ¢

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 1. TEXAS DEPARTMENT OF
PUBLIC SAFETY

CHAPTER 15. DRIVER LICENSE RULES
SUBCHAPTER A. LICENSING REQUIRE-
MENTS

37 TAC §15.6

The Texas Department of Public Safety (the department) pro-
poses amendments to §15.6, concerning Motorcycle License.
These amendments are necessitated by the 86th Texas Legis-
lature enactment of SB616, which moves administration of the
motorcycle operator training and safety program from the de-
partment to the Texas Department of Licensing and Regulation
(TDLR). This rule amendment changes references accordingly.

Suzy Whittenton, Assistant Director, Finance, has determined
that for each year of the first five-year period this rule is in effect
there will be no fiscal implications for state or local government
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
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with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this rule is in effect, the public
benefit anticipated as a result of this rule will be knowledge that
the motorcycle training courses, required for issuance of a mo-
torcycle license, will be administered by TDLR.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require the creation of new
employee positions nor eliminate current employee positions.
The proposed rulemaking does not create, expand, or limit an
existing regulation. The proposed rulemaking does not increase
or decrease the number of individuals subject to its applicabil-
ity. During the first five years the proposed rules are in effect,
the proposed rules should not impact positively or negatively the
state's economy. However, as a result of HB3171 passed by
the 86th Texas Legislature, moped licensing requirements have
been eliminated. This will result in fewer people obtaining li-
censes and a decrease in the fees paid to the department.

Comments on the proposal may be submitted to Janie Sawatsky,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work and Texas Transportation Code, §521.005, which
authorizes the department to adopt rules necessary to adminis-
ter Chapter 5210f the Texas Transportation Code.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §521.005 are affected by this proposal.

§15.6.  Motorcycle License.

A driver who qualifies to operate a motorcycle will be issued a Class M
license. When a driver is also qualified to operate a motor vehicle with
a Class A, B, or C license, one license with any applicable restrictions
will be issued. Parent or guardian authorization is required for appli-
cants younger than 18 years of age.

(1) Class M license.

(A) The minimum age is 16 years with completion of
the classroom phase of driver education and a Texas Department of
Licensing and Regulation (TDLR) [department] approved motorcycle
operator training course.

(B) This authorizes operation of all motorcycles and
three-wheeled motorcycles.

(2) Restricted Class M license.

(A) The minimum age is 16 years with completion of
the classroom phase of driver education and a TDLR [department] ap-
proved motorcycle operator training course specific to the operation of
a three-wheeled motorcycle.

(B) The minimum age is 15 years with completion of
the classroom phase of driver education and a TDLR [department] ap-
proved motorcycle operator training course specific to 250 cubic cen-
timeter piston displacement or less.

(3) A Motorcycle Operator Training Program Certificate of
Completion (Form MSB-8) or a completion card from a state or mili-
tary motorcycle safety training program showing that the applicant has
completed a course in basic motorcycle safety instruction that meets or
exceeds the Motorcycle Safety Foundation curriculum standards will
be used as proof of successful completion of a TDLR [department] ap-
proved motorcycle operator training course.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002354

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER B. APPLICATION
REQUIREMENTS--ORIGINAL, RENEWAL,
DUPLICATE, IDENTIFICATION CERTIFICATES
37 TAC §15.29

The Texas Department of Public Safety (the department) pro-
poses the repeal of §15.29, concerning Driver Education Forms.
The repeal is necessary because the rule is outdated and the
relevant information is incorporated into §§15.6, 18.1, and 18.2
of this title.

Suzy Whittenton, Chief Financial Officer, has determined that for
each year of the first five-year period this repeal is in effect there
will be no fiscal implications for state or local government, or local
economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses, micro-businesses,
or rural communities required to comply with the section as pro-
posed. There is no anticipated economic cost to individuals who
are required to comply with the repeal as proposed. There is no
anticipated negative impact on local employment.

Ms. Whittenton has determined that for each year of the first
five-year period the repeal is in effect the public benefit antici-
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pated as a result of enforcing the repeal will be the repeal of an
unnecessary administrative rule.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require the creation of new
employee positions nor eliminate current employee positions;
nor will it require an increase or decrease in fees paid to the
agency. The proposed rulemaking does repeal existing regula-
tions because relevant information is incorporated into §§15.6,
18.1, and 18.2 of this title. It does not increase or decrease the
number of individuals subject to its applicability. During the first
five years the proposed repeal is in effect, the proposed repeal
should not impact positively or negatively the state's economy.

Comments on the proposal may be submitted to Janie Sawatsky,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work and Texas Transportation Code, §521.005, which
authorizes the department to adopt rules necessary to adminis-
ter Chapter 521 of the Texas Transportation Code.

Texas Government Code, §411.004(3), and Texas Transporta-
tion Code, §521.005 are affected by this proposal.

$15.29.  Driver Education Forms.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002355

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 424-5848

¢ ¢ ¢

SUBCHAPTER C. EXAMINATION
REQUIREMENTS
37 TAC §15.55

The Texas Department of Public Safety (the department) pro-
poses amendments to §15.55, concerning Waiver of Knowledge
and/or Skills Tests. These amendments are necessitated by the
86th Texas Legislature enactment of SB616, which moves ad-
ministration of the motorcycle operator training and safety pro-
gram from the department to the Texas Department of Licens-
ing and Regulation (TDLR). This rule amendment changes ref-
erences accordingly.

Suzy Whittenton, Assistant Director, Finance, has determined
that for each year of the first five-year period this rule is in effect
there will be no fiscal implications for state or local government
or local economies.

Ms. Whittenton has also determined that there will be no ad-
verse economic effect on small businesses or micro-businesses
required to comply with the rule as proposed. There is no antic-
ipated economic cost to individuals who are required to comply
with the rule as proposed. There is no anticipated negative im-
pact on local employment.

In addition, Ms. Whittenton has also determined that for each
year of the first five-year period this rule is in effect, the public
benefit anticipated as a result of this rule will be knowledge that
the motorcycle training courses, required for issuance of a mo-
torcycle license, will be administered by TDLR.

The department has determined this proposal is not a "major
environmental rule" as defined by Texas Government Code,
§2001.0225. "Major environmental rule" is defined to mean a
rule that the specific intent of which is to protect the environment
or reduce risk to human health from environmental exposure
and that may adversely affect, in a material way, the economy,
a sector of the economy, productivity, competition, jobs, the
environment or the public health and safety of a state or a
sector of the state. This proposal is not specifically intended to
protect the environment or reduce risks to human health from
environmental exposure.

The department has determined that Chapter 2007 of the Texas
Government Code does not apply to this proposal. Accordingly,
the department is not required to complete a takings impact as-
sessment regarding this proposal.

The department prepared a Government Growth Impact State-
ment assessment for this proposed rulemaking. The proposed
rulemaking does not create or eliminate a government program;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require the creation of new
employee positions nor eliminate current employee positions;
nor will it require an increase or decrease in fees paid to the
agency. The proposed rulemaking does not create, expand, or
limit an existing regulation. The proposed rulemaking does not
increase or decrease the number of individuals subject to its ap-
plicability. During the first five years the proposed rules are in
effect, the proposed rules should not impact positively or nega-
tively the state's economy.

Comments on the proposal may be submitted to Janie Sawatsky,
Driver License Division, Texas Department of Public Safety, P.O.
Box 4087 (MSC 0300), Austin, Texas 78773; by fax to (512) 424-
5233; or by email to DLDrulecomments@dps.texas.gov. Com-
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ments must be received no later than thirty (30) days from the
date of publication of this proposal.

This proposal is made pursuant to Texas Government Code,
§411.004(3), which authorizes the Public Safety Commission to
adopt rules considered necessary for carrying out the depart-
ment's work and Texas Transportation Code, §521.005, which
authorizes the department to adopt rules necessary to adminis-
ter Chapter 5210f the Texas Transportation Code.

Texas Government Code, §411.004(3) and Texas Transportation
Code, §521.005 are affected by this proposal.

§$15.55.  Waiver of Knowledge and/or Skills Tests.
(a) Definitions.

(1) Knowledge exam--Written, computerized, or auto-
mated exam.

(2) Skills exam--Driving or road exam.

(3) Unrestricted Class A, B, and C license--A license that
allows a person 18 years of age or older to operate a motor vehicle
without having a restriction that requires a licensed driver 21 years of
age or older in the front seat.

(b) Required completion of the knowledge and/or skills ex-
ams.

(1) The skills exam will not be waived for applicants under
the age of 18.

(2) Applicants younger than 25 years of age who present
driver education completion certificates dated two or more years prior
to the date of application will not have any examinations waived. These
certificates are acceptable as proof of driver education completion.

(3) Ifanadvance in grade is applied for, the applicant must
pass the vision exam and appropriate knowledge and skills exams.

(4) For applicants with an expired out-of-state license or
no license, the applicant must pass the vision, knowledge, and skills
exams.

(c) Waiver of the knowledge and/or skills exams.
(1) Noncommercial driver license:

(A) Knowledge and skills exams are waived for appli-
cants who hold a valid license from another U.S. state, U.S. territory,
or province of Canada when applying for a Texas license of the same
or lower type. An applicant with a valid license will be required to pass
the vision exam.

(B) The skills exam is waived for applicants who hold
a valid U.S. military or Armed Forces license.

(2) Class M License:

(A) The Class M knowledge exam is waived for appli-
cants who have successfully completed a Texas Department of Licens-
ing and Regulation (TDLR) [department] approved motorcycle opera-
tor training course.

(B) The skills exam is waived for individuals age 18 and
older who have a valid, unrestricted Class A, B, or C Texas driver li-
cense and have successfully completed a TDLR [department| approved
motorcycle operator training course.

(C) All other applicants must take and pass a skills
exam for a motorcycle license.

(D) An applicant must present either item detailed in
clause (i) or clause (ii) of this subparagraph to confirm successful com-

pletion of a TDLR [department] approved motorcycle operator training
course:

(i) avalid Standardized Motorcycle Operator Train-
ing Course completion card (Form MSB-8); or

(ii) avalid completion card from a state or military
motorcycle safety training program showing that the applicant has
completed a course in basic motorcycle safety instruction that meets
or exceeds the TDLR [department] approved curriculum standards.

(iii) The course completion cards are valid for 24
months from the date of issuance.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002356

D. Phillip Adkins

General Counsel

Texas Department of Public Safety

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 424-5848
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TITLE 43. TRANSPORTATION

PART 10. TEXAS DEPARTMENT OF
MOTOR VEHICLES

CHAPTER 211. CRIMINAL HISTORY
OFFENSE AND ACTION ON LICENSE
SUBCHAPTER A. CRIMINAL OFFENSE AND
ACTION ON LICENSE

43 TAC §§211.1 - 211.5

INTRODUCTION. The Texas Department of Motor Vehicles (de-
partment) proposes new Chapter 211, Subchapter A, 43 TAC
§211.1 - 211.5 concerning the review of criminal offenses and
their effect on a licensing. The new sections implement licens-
ing requirements in Occupations Code Chapters 53, 2301, and
2302, and Transportation Code Chapter 503, including amend-
ments in House Bill 1342, 86th Legislature, Regular Session
(2019); Senate Bill (SB) 604, 86th Legislature, Regular Session
(2019); and SB 1217, 86th Legislature, Regular Session (2019).

In conjunction with this proposal, the department has proposed
amendments to §215.89 and §221.15, §221.19, §221.111, and
§221.112, and repeal of §215.88, §221.113, and §221.114, con-
cerning licenses under Occupations Code Chapter 2301 and
Chapter 2301 and Transportation Code Chapter 503 in this is-
sue of the Texas Register.

EXPLANATION. Occupations Code Chapter 53 and §2301.651,
§2302.104 and §2302.108, and Transportation Code §503.034
and §503.038 authorize the department and its board (board)
to take action on an application for a license, or on a license,
when a person has committed a criminal offense. The proposed
new chapter creates a unified process to promote consistency,
efficiency, and predictability in board and department decisions
concerning the effect of a criminal offense on licensure and im-
plements the Sunset Advisory Commission's Management Ac-
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tion 4.6, as stated in the Sunset Staff Report with Commission
Decisions, 2018-2019, 86th Legislature (2019). The Sunset re-
port directed the department to adopt criminal history evaluation
rules consistent with Occupations Code Chapter 53, for salvage
industry regulation.

The new sections allow the department to maintain fithess stan-
dards related to licensees with prior criminal convictions while
implementing the legislature's stated statutory intent in Occupa-
tions Code §53.003 to enhance opportunities for a person to ob-
tain gainful employment after the person has been convicted of
an offense and discharged the sentence for the offense.

The department must follow the requirements of Occupations
Code Chapter 53 in evaluating whether a person's past crimi-
nal history can be considered in evaluating the person's fitness
for licensing. Occupations Code §53.021 provides that a licens-
ing authority may suspend or revoke a license, disqualify a per-
son from receiving a license, or deny to a person the opportunity
to take a licensing examination on the grounds that the person
has been convicted of: (1) an offense that directly relates to the
duties and responsibilities of the licensed occupation; (2) an of-
fense listed in Article 42A.054, Code of Criminal Procedure; or
(3) a sexually violent offense, as defined by Article 62.001, Code
of Criminal Procedure. An offense's inclusion in Occupations
Code §53.021(a)(2) and (3) applies to all license applications. It
is the department's duty to determine those offenses that directly
relate to the duties and responsibilities of a particular licensed
occupation.

Occupations Code §53.022 sets out criteria for consideration in
determining whether an offense directly relates to the duties and
responsibilities of the licensed occupation. Based on those crite-
ria, the department has determined that certain offenses directly
relate to the duties and responsibilities of the licensed occupa-
tion. However, conviction of an offense that that directly relates
to the duties and responsibilities of the licensed occupation or is
listed in Occupations Code §53.021(a)(2) and (3) is not an au-
tomatic bar to licensing. The department must consider the fac-
tors listed under Occupations Code §53.023 in making its fithess
determination. The factors include, among other things, the per-
son's age when the crime was committed, rehabilitative efforts,
and overall criminal history. The department must publish guide-
lines relating to its practice under this chapter in accordance with
Occupations Code §53.025.

Proposed new §211.1 establishes definitions for terms used in
new subchapter A.

Proposed new §211.2(a) establishes the persons to whom sub-
chapter applies. The list mirrors the list of persons currently sub-
ject to criminal history review under §215.88(c), which is pro-
posed for repeal in a separate proposal published in this issue
of the Texas Register.

Proposed new §211.2(b) establishes that the convictions in this
subchapter include deferred adjudications deemed convictions
under Occupations Code §53.0231.

Proposed new §211.3 publishes the department's crimi-
nal history guidelines as required under Occupations Code
§53.025 and addressing the requirements of Occupations Code
§§53.021, 53.022, and 53.023.

The licenses issued by the department create positions of trust.
The department has defined in §211.1 "retail license types" that
those licensee types that interact directly with the public, includ-
ing salvage dealers, converters, independent mobility motor ve-

hicle dealers, lease facilitators, and general distinguishing num-
ber holders for the following vehicle categories: all-terrain ve-
hicle, light truck, motorcycle, motorhome, moped/motor scooter,
medium duty truck, neighborhood vehicle, other, passenger auto
recreational off-highway vehicle, and towable recreational vehi-
cle. The term does not include manufacturers, distributors, and
general distinguishing number holders for the following vehicle
categories: ambulance, axle, bus, engine, fire truck/fire fighting
vehicle, heavy duty truck, and transmission, and other license
types that do not generally interact directly with the public.

The department has determined that retail license types, and
the individuals who serve in representative capacities for them,
also have as an occupation interaction with the general public,
and access to confidential information, conveyance, titling, and
registration of private property, possession of monies belonging
to or owed to private individuals, creditors, and governmental
entities, and must comply with federal and state environmental
and safety regulations. The department concluded that the types
of activities these licensees engage in would involve the same
categories of crimes related directly to the occupation.

The department has determined that other license types that do
not generally interact directly with the public, including manufac-
turers, distributors, and general distinguishing number holders
for the following vehicle categories: ambulance, axle, bus, en-
gine, fire truck/fire fighting vehicle, heavy duty truck, and trans-
mission, and the individuals who serve in representative capaci-
ties for them, have as an occupation access to confidential infor-
mation, conveyance, titling, and registration of private property,
and must comply with federal and state environmental and safety
regulations.

The department considers the following offenses relate to all li-
cense types:

(1) Offenses involving fraud, theft, deceit, misrepresentation, or
that otherwise reflect poorly on the person's honesty or trust-
worthiness, including an offense defined as moral turpitude, be-
cause honesty, integrity, trustworthiness, and a willingness to
comply with the law are characteristics necessary for a licensee.
A predisposition the opportunity to commit further offenses.

(2) Offenses involving forgery, falsification of records, or perjury,
because honesty, integrity, trustworthiness, and a willingness to
comply with the law are characteristics necessary for a licensee.
A predisposition the opportunity to commit further offenses.

(3) Offenses involving the offering, paying, or taking of bribes,
kickbacks, or other illegal compensation, because they violate
the trust inherent in the license and allow a person with a predis-
position the opportunity to commit further offenses.

(4) Felony offenses against public administration, because hon-
esty, integrity, trustworthiness, and a willingness to comply with
the law are characteristics necessary for a licensee. Offenses
of this nature reflect a lack of honesty, integrity, trustworthiness,
and a willingness to comply with the law. Further, person in-
volved in offenses of this nature would have an opportunity to
impede investigations into unlawful or improper activities.

(5) Felony offenses under a state or federal statute or regulation
involving the manufacture, sale, finance, distribution, repair, sal-
vage, or demolition, of motor vehicles, because these statutes
regulate the industry that the licensee is involved in and would
present a person predisposed to such violations an opportunity
for to commit an offense.
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(6) Felony offenses under a state or federal statute or regulation
related to emissions standards, waste disposal, water contam-
ination, air pollution, or other environmental offenses because
licensees have access to, store, use and dispose of hazardous
materials and must maintain facilities in compliance with federal
and state environmental and safety regulations presenting a per-
son predisposed to such violations an opportunity for to commit
an offense.

(7) Offenses committed while engaged in a licensed activity or
on licensed premise, because the person has shown disregard
for the license and a person with a predisposition for crimes in-
volving such activities would have the opportunity to engage in
further similar conduct.

(8) Felony offenses involving the possession, manufacture, de-
livery, or intent to deliver controlled substances, simulated con-
trolled substances, dangerous drugs, or engaging in an orga-
nized criminal activity; because licensees have access to unreg-
istered vehicles and are in a unique position to receive, sell or
otherwise distribute illegal goods or substances. A person with
a predisposition for crimes involving such activities would have
the opportunity to engage in further similar conduct.

The department considers the following offenses relate retail li-
cense types only:(9) Felony offenses against real or personal
property belonging to another, because licensees have the abil-
ity to affect property rights presenting a person predisposed to
such violations an opportunity for to commit an offense.

(10) Offenses involving the sale or disposition of another per-
son's real or personal property, because licensees have the abil-
ity to affect property rights presenting a person predisposed to
such violations an opportunity for to commit an offense.

(11) A reportable felony offense conviction under Chapter 62,
Texas Code of Criminal Procedure for which the person must
register as a sex offender because licensees have direct contact
with members of the general public often in settings with no one
else present and access to an individual's motor vehicle records,
including the individual's address. A person with a predisposition
for crimes involving prohibited sexual conduct would have the
opportunity to engage in further similar conduct.

(12) A felony stalking offense as described by Penal Code
§42.072 because licensees have direct contact with members
of the general public and access to an individual's motor vehicle
records, including the individual's address. A person with a
predisposition for crimes involving stalking would have the
opportunity to engage in further similar conduct.

(13) An offense against the family as described by Penal Code
§§25.02, 25.07, 25.072, or 25.11, because licensees have direct
contact with members of the general public often in settings with
no one else present and access to an individual's motor vehi-
cle records, including the individual's address. A person with a
predisposition for crimes involving prohibited sexual conduct or
violence in violation of a court order would have the opportunity
to engage in further similar conduct.

(14) Felony offenses against the person because licensees have
direct contact with members of the general public often in set-
tings with no one else present and access to an individual's mo-
tor vehicle records, including the individual's address. A person
with a predisposition for violence would have the opportunity to
engage in further similar conduct.

(15) Felony offenses involving a felony offense against public or-
der and decency as described by Penal Code §§43.24, 43.25,

43.251,43.26,43.261, or 43.262, because licensees have direct
contact with members of the general public including and access
to an individual's motor vehicle records, including the individual's
address. A person with a predisposition for crimes involving pro-
hibited sexual conduct or acts with children would have the op-
portunity to engage in further similar conduct.

(16) Offenses of attempting or conspiring to commit any of the
foregoing offenses applicable to the license type, because the
offense was intended.

Proposed new §211.3(a) - (c) list the reasons the department has
determined that certain offenses directly relate to the duties and
responsibilities of the licensed occupation.

Proposed new §211.3(d) lists offenses that directly relate to the
duties and responsibilities of the licensed occupation. The list
is not exclusive; the department may determine, based on the
factors set forth in Occupations Code §53.022, that an unlisted
offense directly relates to the duties and responsibilities of the
licensed occupation.

Proposed new §211.3(e) lists the factors that the department
must consider in making its evaluation of the applicant's fitness
for licensing.

Proposed new §211.3(f) states the requirement in new Occupa-
tions Code §53.0231(b)(2)(B) that it is the applicant's responsibil-
ity to provide evidence concerning the factors listed in §211.3(e).

Proposed new §211.4 addresses imprisonment of an applicant,
license holder, or person listed otherwise listed in §211.2(a)(2).
Occupations Code §53.021(b) requires an agency to revoke a
license holder's license on the license holder's imprisonment fol-
lowing a felony conviction, felony community supervision revo-
cation, revocation of parole, or revocation of mandatory supervi-
sion. Because the department also licenses persons based on
individuals serving in representative capacities, the department
will also consider the effect of imprisonment of those persons on
license holder. Because the revocation is mandatory, the factors
and determinations listed in §211.3 do not apply to a person un-
der this section.

Proposed new §211.5 implements Occupations Code §53.102
that allows a person to request that a licensing authority issue a
criminal history evaluation letter regarding the person's eligibility
for a license issued by that authority. As authorized in Occupa-
tions Code §53.105, §211.5 also proposes a fee in the amount
of $100 to cover the cost of the review.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Linda M. Flores, Chief Financial Officer, has determined
that for each year of the first five years the new sections will be
in effect, there will be no significant fiscal impact to state or local
governments as a result of the enforcement or administration of
the proposal. Daniel Avitia, Director of the Motor Vehicle Divi-
sion, has determined that there will be no measurable effect on
local employment or the local economy as a result of the pro-
posal.

PUBLIC BENEFIT AND COST NOTE. Mr. Avitia has also de-
termined that, for each year of the first five years the new sec-
tions are in effect, there are several public benefits anticipated
because the proposed new chapter creates a unified process in
line with Occupations Code Chapter 53 that will to promote con-
sistency, efficiency, and predictability in board and department
decisions concerning the effect of criminal offenses on licensure.
In addition, certain independent motor vehicle dealer applicants
will have the opportunity to request an evaluation of their prior
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criminal history before enrolling in an independent motor vehicle
dealer training under Transportation Code §503.0296. Further,
the department has determined those offenses that directly re-
late to the duties and responsibilities of the licensed occupations,
establishing a standard that will protect the public.

Mr. Avitia anticipates that there will be no additional costs on
regulated persons to comply with the submission and evalua-
tion of information under this proposal, because the rules do not
establish any additional requirements or costs for regulated per-
sons. Some applicants for certain independent motor vehicle
licenses may request a preliminary evaluation of their criminal
history under §211.5. If they do, the fee will be $100 per person.
The preliminary review however, is not required, and must be
weighed as a business decision against the cost of enrolling in an
independent dealer training course (currently $149) and making
the other necessary business investments (including a two-year
lease and securing a surety bond) to apply for a license that may
ultimately be denied. The department also considers that §211.3
sets forth those offenses that relate to the licensed occupations,
and other offenses under Occupations Code §53.021.

The department determined the proposed fee based on its anal-
ysis of costs associated with performing the evaluation. Occupa-
tions Code §53.105 requires a fee adopted by a licensing author-
ity to be in an amount sufficient to cover the cost of administering
this subchapter. The department determined that its costs would
be staff time per evaluation, the cost of background checks, and
the initial cost to add this feature to the current eLICENSING sys-
tem. The department estimates staff time of 4-7 hours for each
evaluation resulting in a cost or $90 to $160 per evaluation. The
department estimates that each background check through the
Department of Public Safety would cost $1, or be incorporated in
an existing fixed monthly third-party service provider fee. Sys-
tem implementation costs were not available. Total costs are
estimated to be $91 to $161. The department believes the $100
fee is sufficient to cover the cost of administration.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS. As required by Government Code,
§2006.002, the department has determined that there may be
an adverse economic effect or disproportionate economic im-
pact on small or micro businesses as a result of the enforcement
or administration of §211.5, based on the cost of the review
request.

The department has determined that the proposed new sections
will not have an adverse economic effect or a disproportionate
economic impact on rural communities because new sections
do not uniquely or disproportionately apply to residents of rural
communities.

The department considered the following alternatives to mini-
mize any adverse impact on small or micro businesses while still
accomplishing the proposal's objectives:

(1) The department considered not proposing the new rules, but
ultimately rejected this option because that would deny appli-
cants the opportunity to make the business decision to request
the review.

(2) The department also considered exempting small or micro
businesses from the requirements of the rule, but ultimately re-
jected this option because a significant number of persons, if not
almost all initial applicants, would be classified as a small or mi-
cro business because they would have less than six million dol-
lars in receipts and less than 100 employees. The department

has set the fee to cover the costs of the review as required under
§53.105. As reviews may differ, the fee is based on an estimated
average cost. Excluding a significant number of persons would
increase the costs for other persons. Further, Occupations Code
§53.105 does authorize an agency to charge different fees to dif-
ferent persons.

(3) Finally, the department also considered imposing a lesser
fee on small or micro businesses, but ultimately rejected this
option for the same reasons outlined in the second consideration
above.

The department, after considering the purpose of the authorizing
statutes, does not believe it is feasible to waive or modify the fee
requirement of proposed §211.5.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action and, therefore, does not con-
stitute a taking or require a takings impact assessment under
Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that each year of the first five years the
proposed new section is in effect, the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the department;

- will not require an increase or decrease in fees paid to the de-
partment;

- will create new regulations in new Chapter 211;
- will not expand existing regulations;

- will replace existing regulation in §215.88 that is being repealed
in a separate proposal published in this issue of the Texas Reg-
ister;

- will not increase or decrease the number of individuals subject
to the rule's applicability; and

- will not positively or adversely affect the Texas economy.
REQUEST FOR PUBLIC COMMENT.

If you want to comment on the proposal, submit your written
comments by 5:00 p.m. CDT on July 27, 2020. A request for
a public hearing must be sent separately from your written com-
ments. Send written comments or hearing requests by email to
rules@txdmv.gov or by mail to Office of General Counsel, Texas
Department of Motor Vehicles, 4000 Jackson Avenue, Austin,
Texas 78731. If a hearing is held, the department will consider
written comments and public testimony presented at the hearing.

STATUTORY AUTHORITY. The department proposes amend-
ments to §§211.1 - 211.5 under Occupations Code §2301.155
and §2302.051, and Transportation Code §503.002 and
§1002.001.

- Occupations Code §2301.155 authorizes the board to adopt
rules as necessary or convenient to administer Occupations
Code Chapter 2301 and to govern practice and procedure
before the board.
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- Occupations Code §2302.051 authorizes the board to adopt
rules as necessary to administer Occupations Code Chapter
2302.

- Transportation Code §503.002 authorizes the board to adopt
rules that are necessary to administer Transportation Code
Chapter 503.

- Transportation Code §1002.001,authorizes the board to adopt
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department.

CROSS REFERENCE TO STATUTE. Occupations Code
§§53.021, 53.022-53.025, 53.102, 53.104, 2301.651; 2301.651,
§2302.104 and §2302.108, and Transportation Code §503.034
and §503.038.

§211.1.  Definitions.

When used in this chapter, the following words and terms have the
following meanings, unless the context clearly indicates otherwise.

(1) "Department" means the Texas Department of Motor
Vehicles.

(2) "License" means any license, registration, or authoriza-
tion, issued by the department under:

(A) Transportation Code, Chapter 503;
(B) Occupations Code, Chapter 2301;
(C) Occupations Code, Chapter 2302; or

(D) any other license, registration, or authorization, that
the department may deny or revoke because of a criminal offense of the
applicant or license holder.

(3) "Retail license types" means those licensee types that
interact directly with the public, including salvage dealers, converters,
independent mobility motor vehicle dealers, lease facilitators, and gen-
eral distinguishing number holders for the following vehicle categories:
all-terrain vehicle, light truck, motorcycle, motorhome, moped/motor
scooter, medium duty truck, neighborhood vehicle, other, passenger
auto recreational off-highway vehicle, and towable recreational vehi-
cle, but does not include other license types that do not generally inter-
act directly with the public, including manufacturers, distributors, and
general distinguishing number holders for the following vehicle cate-
gories: ambulance, axle, bus, engine, fire truck/fire fighting vehicle,
heavy duty truck, and transmission.

§211.2.  Application of Subchapter.
(a) This chapter applies to the following persons:

(1) applicants and holders of any license; and

(2) persons who are acting at the time of application, or
will later act, in a representative capacity for an applicant or holder of
a license, including the applicant's or holder's officers, directors, mem-
bers, managers, trustees, partners, principals, or managers of business
affairs.

(b) In this chapter a "conviction" includes a deferred adjudica-
tion that is deemed to be a conviction under Occupations Code §53.021.

§211.3.  Criminal Offense Guidelines.
(a) The licenses issued by the department create positions

opportunities to engage in fraud, theft, money laundering, and related
crimes and to engage in environmental and safety violations that en-
danger the public. In addition, licensure provides persons predisposed
to commit assaultive or sexual crimes with greater opportunities to
engage in such conduct.

(b) Under Occupations Code Chapter 53 the department may
suspend or revoke an existing license or disqualify an applicant from
receiving a license because of a person's conviction of a felony or mis-
demeanor if the crime directly relates to the duties and responsibilities
of the licensed occupation. The department shall consider the factors
listed in the Occupations Code §53.022 in determining whether a crim-
inal conviction directly relates to the duties and responsibilities of a li-
censee.

(c) The department has determined under the factors listed in
Occupations Code §53.022 that offenses detailed in subsection (d) of
this section directly relate to the duties and responsibilities of license
holders, either because the offense entails a violation of the public trust;
issuance of a license would provide an opportunity to engage in further
criminal activity of the same type; or the offense demonstrates the per-
son's inability to act with honesty, trustworthiness, and integrity. Such
offenses include crimes under the laws of another state, the United
States, or a foreign jurisdiction, if the offense contains elements that
are substantially similar to the elements of an offense under the laws of
this state. The list of offenses in subsection (d) is in addition to those
that are independently disqualifying under Occupations Code §53.021,

including:

(1) an offense listed in Article 42A.054, Code of Criminal
Procedure; or

(2) asexually violent offense, as defined by Article 62.001,
Code of Criminal Procedure.

(d) The list of offenses in this subsection is intended to provide
guidance only and is not exhaustive of the offenses that may relate
to a particular regulated occupation. After due consideration of the
circumstances of the criminal act and its relationship to the position of
trust involved in the particular licensed occupation, the department may
find that an offense not described below also renders a person unfit to
hold a license based on the criteria listed in Occupations Code §53.022.
Paragraphs (1) - (8) apply to all license types. Paragraphs (9) - (15)
apply only to retail license types. Paragraph (16) applies to offenses
applicable to a license type:

(1) offenses involving fraud, theft, deceit, misrepresenta-
tion, or that otherwise reflect poorly on the person's honesty or trust-
worthiness, including an offense defined as moral turpitude;

(2) offenses involving forgery, falsification of records, or
erjury;

(3) oftenses involving the offering, paying, or taking of
bribes, kickbacks, or other illegal compensation;

(4) felony offenses against public administration;

(5) felony offenses under a state or federal statute or reg-
ulation involving the manufacture, sale, finance, distribution, repair,
salvage, or demolition, of motor vehicles;

(6) felony offenses under a state or federal statute or regu-
lation related to emissions standards, waste disposal, water contamina-

of trust. License holders provide services to members of the public.

tion, air pollution, or other environmental offenses;

License holder services involve access to confidential information,
conveyance, titling, and registration of private property, possession
of monies belonging to or owed to private individuals, creditors, and
governmental entities, and compliance with federal and state envi-
ronmental and safety regulations. License holders are provided with

(7) offenses committed while engaged in a licensed activity
or on licensed premises;

(8) felony offenses involving the possession, manufacture,
delivery, or intent to deliver controlled substances, simulated controlled
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substances, dangerous drugs, or engaging in an organized criminal ac-
tivity;

(9) felony offenses against real or personal property be-
longing to another;

(10) offenses involving the sale or disposition of another
person's real or personal property;

(11) a reportable felony offense conviction under Chapter
62, Texas Code of Criminal Procedure for which the person must reg-
ister as a sex offender;

(12) an offense against the family as described by Penal
Code §§25.02, 25.07, 25.072, or 25.11;

(13) felony offenses against the person;

(14) a felony stalking offense as described by Penal Code
§42.072;

(15) a felony offense against public order and decency as
described by Penal Code §§43.24, 43.25, 43.251, 43.26, 43.261, or
43.262; and

(16) offenses of attempting or conspiring to commit any of
the foregoing offenses applicable to the license type.

$211.4.  Imprisonment.

(a) Section 211.3 of this Chapter does not apply to persons who
are imprisoned at the time the department considers the conviction.

(b) The department shall revoke a license upon the imprison-
ment of a license holder following a felony conviction or revocation or
felony community supervision, parole, or mandatory supervision.

(c) The department may revoke a license upon the imprison-
ment for a felony conviction, felony community supervision revoca-
tion, revocation of parole, or revocation of mandatory supervision of
a person described by §211.2(a)(2) of this chapter who remains em-
ployed with the licensee.

(d) A person currently imprisoned because of a felony convic-
tion may not obtain a license, renew a previously issued license, or act
in a representative capacity for an application or license holder as de-
scribed by §211.2(a)(2).

§211.5. Criminal History Evaluation Letters.

(a) Pursuant to Texas Occupations Code, Chapter 53, Sub-
chapter D, a person may request that the department evaluate the per-
son's eligibility for a specific occupational license regulated by the de-

partment by:

(1) submitting a request on a form approved by the depart-
ment for that purpose; and

(2) paying the required Criminal History Evaluation Letter
fee of $100.

(b) The department shall respond to the request not later than
the 90th day after the date the request is received.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.
TRD-202002385

Tracey Beaver

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 465-5665

¢ ¢ ¢

CHAPTER 215. MOTOR VEHICLE
DISTRIBUTION
SUBCHAPTER C. LICENSES, GENERALLY

INTRODUCTION. The Texas Department of Motor Vehicles (de-
partment) proposes the repeal of §215.88 and amendments to
43 TAC §215.89 to update licensing fitness rules under Occu-
pations Code §2301.651 and Transportation Code §503.034, in-
cluding implementation of Senate Bill (SB) 604, 86th Legisla-
ture, Regular Session, (2019). In conjunction with this proposal,
the department has proposed new §§211.1 - 211.5, concern-
ing criminal offense and action on licenses, and amendments to
§§221.15,221.19,221.111, and 221.112, and repeal of §221.113
and §221.114, concerning salvage vehicle dealer licenses, in this
issue of the Texas Register.

EXPLANATION. Occupations Code §2301.651 and Transporta-
tion Code §503.034 and 503.038 require the department and its
board (board) to review the fithess of applicants for new and re-
newal licenses, and license holders. The proposed amendments
to §215.89 update the requirements related to review of criminal
history information, affiliations, and conform with statute. The
repeal of §215.88 is necessary because the determination of an
offense that directly relates to the duties or responsibilities of the
licensed occupation has been moved to proposed new Chapter
211.

The proposed amendment to §215.89(b)(2) changes the refer-
ence from §215.88 to proposed new §211.3. The department
has proposed new Chapter 211 in this issue of the Texas Regis-
ter.

The proposed amendment to §215.89(b)(3) eliminates the refer-
ence to "criminal history information." The amendment conforms
the requirement to Occupations Code §2301.651(a)(2) and
Transportation Code §503.038(6), which do not limit consider-
ation of material misstatements just to statements regarding
criminal history information.

The proposed amendment to §215.89(b)(7) modifies the con-
sideration to include assessments or penalties addressing the
acquisition, sale, repair, rebuild, or reconstruction of a salvage
motor vehicle or nonrepairable motor vehicle. The change is to
conform review to the expansion of the license authority in SB
604.

The proposed amendment to §215.89(b)(8) changes the refer-
ence from §215.88 to proposed new §211.2.

The proposed amendments to §215.89(b)(9) and (10) clarify that
the department is concerned with affiliations that allow for con-
trol of the license holder, and describe control as "the power to
direct or cause the direction of the management, policies, and
activities, of an applicant or license holder, whether directly or
indirectly."

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Linda M. Flores, Chief Financial Officer, has determined
that for each year of the first five years the proposed new section
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will be in effect, there will be no fiscal impact to state or local gov-
ernments as a result of the enforcement or administration of the
proposal. Daniel Avitia, Director of the Motor Vehicle Division,
has determined that there will be no measurable effect on local
employment or the local economy as a result of the proposal.

PUBLIC BENEFIT AND COST NOTE. Mr. Avitia has also de-
termined that, for each year of the first five years the proposed
new section is in effect, the public benefits include updating the
licensing fitness reviews requirements to clarify affiliations that
are applicable to licensing, conform to statute, and conform to
a proposed amended criminal history review process under pro-
posed new Chapter 211.

Mr. Avitia anticipates that there will be no additional costs on
regulated persons to comply with these rules, because the rules
do not establish any additional requirements or costs for the reg-
ulated person.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS. As required by Government Code
§2006.002, the department has determined that the proposed
new section will not have an adverse economic effect on small
businesses, micro-businesses, or rural communities because
the proposal imposes no additional requirements, and has no
additional financial effect, on any small businesses, micro-busi-
nesses, or rural communities. Therefore, the department is
not required to prepare a regulatory flexibility analysis under
Government Code §2006.002.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action and, therefore, does not con-
stitute a taking or require a takings impact assessment under
Government Code §2007.043.

GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that each year of the first five years the
proposed new section is in effect, the proposed rule:

--will not create or eliminate a government program;

--will not require the creation of new employee positions or the
elimination of existing employee positions;

--will not require an increase or decrease in future legislative ap-
propriations to the department;

--will not require an increase or decrease in fees paid to the de-
partment;

--will not create new regulations;
--will not expand existing regulations;

--will repeal existing regulation §215.88, that is being replaced by
new Chapter 211 in a separate proposal published in this issue
of the Texas Register;

--will not increase or decrease the number of individuals subject
to the rule's applicability; and

--will not positively or adversely affect the Texas economy.
REQUEST FOR PUBLIC COMMENT.

If you want to comment on the proposal, submit your written
comments by 5:00 p.m. CDT on July 27, 2020. A request for
a public hearing must be sent separately from your written com-
ments. Send written comments or hearing requests by email to

rules@txdmv.gov or by mail to Office of General Counsel, Texas
Department of Motor Vehicles, 4000 Jackson Avenue, Austin,
Texas 78731. If a hearing is held, the department will consider
written comments and public testimony presented at the hearing.

43 TAC §215.88

STATUTORY AUTHORITY. The department proposes the repeal
of §215.88 under Occupations Code §2301.155. and Trans-
portation Code §503.002 and §1002.001.

--Occupations Code §2301.155 authorizes the board of the
Texas Department of Motor Vehicles to adopt rules as necessary
or convenient to administer this chapter and to govern practice
and procedure before the board.

--Transportation Code §503.002 authorizes the board to adopt
rules that are necessary to administer Transportation Code
Chapter 503.

--Transportation Code §1002.001, authorizes the board to adopt
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department.

CROSS REFERENCE TO STATUTE. Occupations Code
2301.651, and Transportation Code §503.034 and 503.038.

$§215.88 Criminal Offense and Action on License.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002388

Tracey Beaver

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 465-5665

3 ¢ 3
43 TAC §215.89

STATUTORY AUTHORITY. The department proposes amend-
ments to §215.89 under Occupations Code §2301.155. and
Transportation Code §503.002 and §1002.001.

--Occupations Code §2301.155 authorizes the board of the
Texas Department of Motor Vehicles to adopt rules as necessary
or convenient to administer this chapter and to govern practice
and procedure before the board.

--Transportation Code §503.002 authorizes the board to adopt
rules that are necessary to administer Transportation Code
Chapter 503.

--Transportation Code §1002.001, authorizes the board to adopt
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department.

CROSS REFERENCE TO STATUTE. Occupations Code
2301.651, and Transportation Code §503.034 and 503.038.

$215.89. Fitness.

(a) In determining a person's fitness for a license issued or to
be issued by the department under Transportation Code, Chapter 503
or Occupations Code, Chapter 2301, the board or department will con-
sider:

(1) the requirements of Occupations Code, Chapter 53;
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(2) the provisions of Occupations Code, §2301.651;
(3) any specific statutory licensing criteria or requirements;
(4) mitigating factors; and

(5) other evidence of a person's fitness, as allowed by law,
including the standards identified in subsection (b) of this section.

(b) The board or department may determine that a person is
unfit to perform the duties and discharge the responsibilities of a license
holder and may, following notice and an opportunity for hearing, deny a
person's license application or revoke or suspend a license if the person:

(1) fails to meet or maintain the qualifications and require-
ments of licensure;

(2) 1is convicted or deemed convicted by any local, state,
federal, or foreign authority of an offense that directly relates to the du-
ties or responsibilities of the licensed occupation as described in §211.3
[Histed in §215-88()] of this title (relating to Criminal Offense Guide-
lines [and Action on License]) or is convicted or deemed convicted of
an offense that is independently disqualifying under Occupations Code
§53.021 [containing elements that are substantially similar to the ele-
ments in the offenses in §21588()];

(3) omits information or provides false, misleading, or in-
complete information [regarding a eriminal eonvietion] on an initial ap-
plication, renewal application, or application attachment, for a license
or other authorization issued by the department or by any local, state,
or federal regulatory authority;

(4) isfoundto have violated an administrative or regulatory
requirement based on action taken on a license, permit, or other au-
thorization, including disciplinary action, revocation, suspension, de-
nial, corrective action, cease and desist order, or assessment of a civil
penalty, administrative fine, fee, or similar assessment, by the board,
department, or any local, state, or federal regulatory authority;

(5) is insolvent or fails to obtain or maintain financial re-
sources sufficient to meet the financial obligations of the license holder;

(6) is a corporation that fails to maintain its charter, certifi-
cate, registration, or other authority to conduct business in Texas;

(7) is assessed a civil penalty, administrative fine, fee, or
similar assessment, by the board, department, or a local, state, or fed-
eral regulatory authority, for violation of a requirement governing or
impacting the distribution or sale of a vehicle or a motor vehicle, or the
acquisition, sale, repair, rebuild, reconstruction, or other dealing of a
salvage motor vehicle or nonrepairable motor vehicle, and fails to com-
ply with the terms of a final order or fails to pay the penalty pursuant
to the terms of a final order;

(8) was or is a person described in §211.2 of this title (re-
lating to Application of Subchapter) [a person defined by §215-88(¢) or
identified in §215-88(d); or a manager or affiliate of a sole proprietor-
ship, partnership, corporation, association, trust, estate, or other legal

entity] whose actions or omissions could be considered unfit, who is
ineligible for licensure, or whose current or previous license, permit,
or other authorization issued by any local, state, or federal regulatory
authority has been subject to disciplinary action including suspension,
revocation, denial, corrective action, cease and desist order, or assess-
ment of a civil penalty, administrative fine, fee, or similar assessment;

(9) has an ownership, organizational, managerial, or other
business arrangement, that would allow a person the power to direct
or cause the direction of the management, policies, and activities, of
an applicant or license holder, whether directly or indirectly, when the
[interest with &] person [whese actions or emissions] could be consid-

ered unfit, [whe is] ineligible for licensure, or whose current or previ-
ous license, permit, or other authorization issued by any local, state,
or federal regulatory authority, has been subject to disciplinary action,
including suspension, revocation, denial, corrective action, cease and
desist order, or assessment of a civil penalty, administrative fine, fee,
or similar assessment, by the board, department, or any local, state, or
federal regulatory authority; or

f10) is a business entity that is operated; managed; or oth-
erwise controlled by a relative or family member and that person could
be considered unfit; is ineligible for licensure; or whese eurrent or pre-
vious license; permit; or other authorization issued by any local; state;
or federal regulra%eiﬂy authority has been subject to disciplinary action;
inecluding suspension; revocation; denial; corrective action; cease and
desist order; or assessment of a eivil penalty, administrative fine; fee;
or similar assessment; or}

(10) [E4B]is found in an order issued through a contested
case hearing to be unfit or acting in a manner detrimental to the system
of distribution or sale of motor vehicles in Texas, the economy of the
state, the public interest, or the welfare of Texas citizens.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002389

Tracey Beaver

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 465-5665

¢ ¢ ¢

SUBCHAPTER E. GENERAL DISTINGUISH-
ING NUMBERS
43 TAC §§215.150 - 215.158

INTRODUCTION. The Texas Department of Motor Vehicles
(department) proposes amendments to 43 TAC §§215.150 -
215.158, concerning buyer's temporary tags issued by a federal,
state, or local governmental agency. The amendments are
necessary to implement Transportation Code §503.063(h), as
added by House Bill 3760, 86th Legislature, Regular Session
(2019), update forms in §215.153, and update §215.154 to
conform with Transportation Code Chapter 551 and Chapter
551A related to golf carts and off-highway vehicles.

EXPLANATION. Transportation Code §503.063(h) authorizes a
federal, state, or local governmental agency that is exempt from
the requirement to obtain a dealer general distinguishing num-
ber to issue one temporary buyer's tag for a vehicle sold or oth-
erwise disposed of by the governmental agency under state law.
Transportation Code §503.063(h)(1) establishes that a govern-
mental agency that issues such a temporary buyer's tag is sub-
ject to statutory provisions applicable to a dealer relating to the
buyer's temporary tag database and the unauthorized reproduc-
tion, purchase, use, or sale of temporary tags. Transportation
Code §503.063(h)(2) exempts the governmental agency from
collecting the $5 registration fee for the tag.

Proposed amendments to §215.150 state the requirements of
Transportation Code §503.063(h).
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Proposed amendments to §215.151 require a federal, state,
or local governmental agency to secure a temporary buyer's
tag or preprinted Internet-down temporary tag issued under
§215.150(c) in the same manner as a dealer.

Proposed amendments to §215.152 extend the requirements
placed on dealers under that section to a federal, state, or lo-
cal governmental agency.

Proposed amendments to §215.153 remove outdated require-
ments that do not apply to temporary tags created on-demand
with the department's web-based application and available for
printing at time of creation. The department also proposed up-
dating the tag forms in the attached graphics to reflect current
online forms.

Proposed amendments to §215.154 add golf carts and off-high-
way vehicles to vehicles that cannot be issued temporary tags
because the vehicles are not eligible for registration by the public
under Transportation Code §§502.140, 551.402, 551A.052.

Proposed amendments to §215.155 extend the requirements
placed on dealers issuing buyer's temporary tags under that sec-
tion to a federal, state, or local governmental agency. The pro-
posed amendments also provide a federal, state, or local gov-
ernmental agency, is not required to collect the $5 fee that deal-
ers must collect under Transportation Code §503.063(g). The
proposed amendments also clarify that the $5 fee must be paid
to the county tax assessor collector. A dealer selling a vehicle
to a Texas resident would submit the fee with the title transfer
documents. A dealer selling the vehicle to a non-Texas resident
must also submit the fee to the county tax assessor collector
even though title transfer documents are not submitted. A fed-
eral, state, or local governmental agency selling to any person
must also submit the fee, if collected, to the county tax assessor
collector even though title transfer documents are not submitted
by the agency on behalf of the buyer.

Proposed amendments to §215.156 extend the requirements
placed on dealers to provide buyer's temporary tag receipts un-
der that section to a federal, state, or local governmental agency.

Proposed amendments to §215.157 extend the requirements
placed on dealers concerning preprinted Internet-down tempo-
rary tags with specific numbers and buyer's temporary tag re-
ceipts under that section to a federal, state, or local governmen-
tal agency.

Proposed amendments to §215.158 extend the requirements
placed on dealers concerning the allocation and safekeeping of
preprinted Internet-down temporary tags under that section to a
federal, state, or local governmental agency.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Linda M. Flores, Chief Financial Officer, has determined
that for each year of the first five years the proposed amend-
ments will be in effect, there will be no revenue impact; only an
internal eLICENSING and eTAG programming change. There-
fore, for each year of the first five years the proposed amend-
ments will be in effect, there will be no fiscal impact to state or
local governments as a result of the enforcement or administra-
tion of the proposal. Jeremiah Kuntz, Director of the Vehicle Ti-
tles and Registration Division, has determined that there will be
no measurable effect on local employment or the local economy
as a result of the proposal.

PUBLIC BENEFIT AND COST NOTE. Mr. Kuntz has also de-
termined that, for each year of the first five years the proposed
amendments are in effect, the public benefits include increased

clarity and consistency for a federal, state, or local governmen-
tal agency, issuing buyer's temporary tags, and reference the
current internet forms. Adoption of the sections will implement
Transportation Code §503.063(e) and allow federal, state, or lo-
cal governmental agencies selling vehicles to issue valid buyer's
temporary tags.

Mr. Kuntz anticipates that there will be no additional costs on
regulated persons to comply with these rules. Transportation
Code §503.063(h) authorizes a federal, state, or local govern-
mental agency to issue a buyer's temporary tag under the re-
quirements of Transportation Code §§503.063, 503.0631, and
503.067. Section 503.063 requires a dealer issuing a tag to issue
the tag and have internet access. The requirements for issuing
the tags and internet access exists in §§215.150 - 215.158 and
are not changed by this proposal. The proposal requirements
are extended to a federal, state, or local governmental agency,
that make a business decision to issue a buyer's temporary tag
to the purchaser of a qualifying vehicle.

Changes to preprinted Internet-down tags in §215.153 update
the version in the rule to the current online version of the form.
Thus, any stock of pre-printed tags are not affected by this pro-
posal.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS. As required by Government Code,
§2006.002, the department has determined that the proposed
amendments will not have an adverse economic effect on small
businesses, micro-businesses, or rural communities because
the proposal only affects federal, state, or local governmental
agencies. Therefore, the department is not required to pre-
pare a regulatory flexibility analysis under Government Code,
§2006.002.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action and, therefore, does not con-
stitute a taking or require a takings impact assessment under
Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that each year of the first five years the
proposed amendments are in effect, the proposed rule:

--will not create or eliminate a government program;

--will not require the creation of new employee positions or the
elimination of existing employee positions;

--will not require an increase or decrease in future legislative ap-
propriations to the department;

--will not require an increase or decrease in fees paid to the de-
partment;

--will not create new regulations;

--will expand existing regulations §§215.150 - 215.158 to imple-
ment Transportation Code §503.063(h);

--will not repeal existing regulations;

--will not increase or decrease the number of individuals subject
to the rule's applicability, because the proposal extends require-
ments to federal, state, or local governmental agencies; and

--will not positively or adversely affect the Texas economy.
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REQUEST FOR PUBLIC COMMENT. If you want to comment on
the proposal, submit your written comments by 5:00 p.m. CDT
on July 27, 2020. A request for a public hearing must be sent
separately from your written comments. Send written comments
or hearing requests by email to rules@txdmv.gov or by mail to
Office of General Counsel, Texas Department of Motor Vehicles,
4000 Jackson Avenue, Austin, Texas 78731. If a hearing is held,
the department will consider written comments and public testi-
mony presented at the hearing.

STATUTORY AUTHORITY. The department proposes amend-
ments to §§215.150 - 215.158 under Transportation Code
§8§503.002, 503.0626, 503.631, 503.069 and §1002.001.

--Transportation Code §503.002 authorizes the Texas Depart-
ment of Motor Vehicles Board (board) to adopt rules for the ad-
ministration of Transportation Code Chapter 503.

--Transportation Code §503.0626 authorizes the department to
adopt rules and prescribe procedures as necessary to implement
§503.0626.

--Transportation Code §503.0631 authorizes the department to
adopt rules and prescribe procedures as necessary to implement
this §503.0631.

--Transportation Code §503.069 provides that a license plate,
other than an in-transit license plate, or a temporary tag issued
under this chapter shall be displayed in accordance with depart-
ment rules.

--Transportation Code §1002.001, authorizes the board to adopt
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department.

CROSS REFERENCE TO STATUTE. Transportation Code,
§503.063.

$215.150.  Authorization to Issue Temporary Tags.

(a) A dealer that holds a GDN may issue a dealer's temporary
tag, buyer's temporary tag, or a preprinted Internet-down temporary tag
for each type of vehicle the dealer is licensed to sell. A converter that
holds a converter's license under Occupations Code, Chapter 2301 may
issue a converter's temporary tag.

(b) A license holder may issue an applicable dealer's tempo-
rary tag, buyer's temporary tag, or converter's temporary tag until the
license is canceled, revoked, or suspended.

(c) A federal, state, or local governmental agency that is ex-
empt under Section 503.024 from the requirement to obtain a dealer
general distinguishing number may issue one temporary buyer's tag, or
one preprinted Internet-down temporary tag, in accordance with Trans-
portation Code §503.063. A governmental agency that issues a tempo-
rary buyer's tag, or preprinted Internet-down temporary tag, under this
subsection:

(1) is subject to the provisions of Transportation Code
§503.0631 and §503.067 applicable to a dealer; and

(2) is not required to charge the registration fee under
Transportation Code §503.063(g).

$215.151.
bitions.

Temporary Tags, General Use Requirements, and Prohi-

(a) A dealer shall secure a temporary tag to a vehicle in the
license plate display area located at the rear of the vehicle, so that the
entire temporary tag is visible and legible at all times, including when
the vehicle is being operated.

(b) A federal, state, or local governmental agency shall secure
a temporary buyer's tag or preprinted Internet-down temporary tag is-
sued under 215.150(c) to a vehicle in the license plate display area lo-
cated at the rear of the vehicle, so that the entire temporary tag is visible
and legible at all times, regardless of whether the vehicle is being op-
erated.

(c) [(5)] All printed information on a temporary tag must be
visible and may not be covered or obstructed by any plate holder or
other device or material.

(d) [€e)] A motor vehicle that is being transported using the
full mount method, the saddle mount method, the tow bar method, or
any combination of those methods in accordance with Transportation
Code, §503.068(d), must have a dealer's temporary tag, a converter's
temporary tag, or a buyer's temporary tag, whichever is applicable, af-
fixed to the motor vehicle being transported.

§$215.152.  Obtaining Numbers for Issuance of Temporary Tags.

(a) A dealer, a federal, state, or local governmental agency, or
a converter is required to have internet access to connect to the tempo-
rary tag databases maintained by the department.

(b) Except as provided by §215.157 of this title (relating to
Advance Numbers, Preprinted Internet-down Temporary Tags), before
a temporary tag may be issued and displayed on a vehicle, a dealer, a
federal, state, or local governmental agency, or converter must:

(1) enter in the temporary tag database information about
the vehicle, dealer, converter, or buyer, as appropriate; and

(2) obtain a specific number for the temporary tag.
$215.153.  Specifications for All Temporary Tags.

(a) Information printed or completed on a temporary tag must
be in black ink on a white background. Other than for a motorcy-
cle, a completed buyer's, dealer's, converter's, or preprinted Internet-
down temporary tag shall be six inches high and at least eleven inches
wide. For a motorcycle, the completed buyer's, dealer's, converter's, or
preprinted Internet-down temporary tag shall be four inches high and
at least seven inches wide.

(b) A temporary tag must be:

(1) composed of plastic or other durable, weather-resistant
material; or

(2) sealed in a two mil clear poly bag that encloses the en-
tire temporary tag.

(c) [A dealer or converter may manually copy the information
from the temporary tag database to a preprinted tempeorary tag tem-
plate:] A temporary tag [completed in this manner] must[:]

{1 display the information drawn in letters and numerals
with a permanent, thick, black marking pen; and]

[€2)] comply with the specifications of the applicable tem-
porary tag identified by the following appendices:

(1) [€A)] Appendix A-1 - Dealer's Temporary Tag - As-
signed to Specific Vehicle;
Figure: 43 TAC §215.153(c)(1)

[Eigure: 43 FAC §2151453(6)A)]

(2) [B)] Appendix A-2 - Dealer's Temporary Tag - As-
signed to Agent;
Figure: 43 TAC §215.153(c)(2)

[Figure: 43 TAC §215153(e)2)(B)]
(3) [S)] Appendix B-1 - Buyer's Temporary Tag;
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Figure: 43 TAC §215.153(c)(3)
[Eigure: 43 TAC §215153(e)2HO)]
4) [)] Appendix B-2 - Preprinted Internet-down Tempo-
rary Tag; and
Figure: 43 TAC §215.153(c)(4)
[Eigure: 43 TAC §215153(e) D)
(5) [®] Appendix C-1 - Converter's Temporary Tag.
Figure: 43 TAC §215.153(c)(5)
[Eigure: 43 FAC §2151453(e)yE)]

$215.154.  Dealer's Temporary Tags.

(a) A dealer's temporary tag may be displayed only on the type
of vehicle for which the GDN is issued and for which the dealer is
licensed by the department to sell.

(b) A wholesale motor vehicle auction license holder that also
holds a dealer GDN may display a dealer's temporary tag on a vehicle
that is being transported to or from the licensed auction location.

(c) When an unregistered vehicle is sold to another dealer, the
selling dealer shall remove the selling dealer's temporary tag. The pur-
chasing dealer may display its dealer temporary tag or its metal dealer's
license plate on the vehicle.

(d) A dealer's temporary tag may not be displayed on:

(1) aladen commercial vehicle being operated or moved
on the public streets or highways; [ef]

(2) on the dealer's service or work vehicles;|[:]

(3) agolf cart as defined under Transportation Code Chap-
ter 551; or

(4) an all-terrain vehicle, recreational off-highway vehicle,
or a utility vehicle as defined under Transportation Code Chapter 551A.

(e) For purposes of this section, a dealer's service or work ve-
hicle includes:

(1) avehicle used for towing or transporting other vehicles;

(2) a vehicle, including a light truck, used in connection
with the operation of the dealer's shops or parts department;

(3) acourtesy car;
(4) arental or lease vehicle; and

(5) any boat trailer owned by a dealer or manufacturer that
is used to transport more than one boat.

(f) For purposes of subsection (d) of this section, a vehicle
bearing a dealer's temporary tag is not considered a laden commercial
vehicle when the vehicle is:

(1) towing another vehicle bearing the same dealer's tem-
porary tags; and

(2) both vehicles are being conveyed from the dealer's
place of business to a licensed wholesale motor vehicle auction or
from a licensed wholesale motor vehicle auction to the dealer's place
of business.

(g) As used in this section, "light truck" has the meaning as-
signed by Transportation Code, §541.201.

(h) A dealer's temporary tag may not be used to operate a ve-
hicle for the personal use of a dealer or a dealer's employee.

(1) A dealer's temporary tag must show its expiration date,
which must not exceed 60 days after the date the temporary tag was
issued.

(j) A dealer's temporary tag may be issued by a dealer to a
specific motor vehicle in the dealer's inventory or to a dealer's agent
who is authorized to operate a motor vehicle owned by the dealer.

(k) A dealer that issues a dealer's temporary tag to a specific
vehicle must ensure that the following information is placed on the
temporary tag:

(1) the vehicle-specific number from the temporary tag
database;

(2) the year and make of the vehicle;
(3) the VIN of the vehicle;

(4) the month, day, and year of the temporary tag's expira-
tion; and

(5) the name of the dealer.

(1) A dealer that issues a dealer's temporary tag to an agent
must ensure that the following information is placed on the temporary
tag:

(1) the specific number from the temporary tag database;

(2) the month, day, and year of the temporary tag's expira-
tion; and

(3) the name of the dealer.

§215.155.  Buyer's Temporary Tags.

(a) Abuyer's temporary tag may be displayed only on a vehicle
that can be legally operated on the public streets and highways and for
which a sale has been consummated.

(b) A buyer's temporary tag may be displayed only on a vehi-
cle that has a valid inspection in accordance with Transportation Code

Chapter 548, unless the vehicle is exempt from inspection under Chap-
ter 548.

(c) For a wholesale transaction, the purchasing dealer places
on the motor vehicle its own:

(1) dealer's temporary tag; or
(2) metal dealer's license plate.

(d) A buyer's temporary tag is valid until the earlier of:
(1) the date on which the vehicle is registered; or
(2) the 60th day after the date of purchase.

(e) The dealer, or federal, state, or local governmental agency,
must ensure that the following information is placed on a buyer's tem-
porary tag that the dealer issues:

(1) the vehicle-specific number obtained from the tempo-
rary tag database;

(2) the year and make of the vehicle;
(3) the VIN of the vehicle;

(4) the month, day, and year of the expiration of the buyer's
temporary tag; and

(5) the name of the dealer or federal, state, or local govern-
mental agency.

(f) A dealer shall charge a buyer a fee of $5 for the buyer's tem-
porary tag or Internet-down buyer's temporary tag issued, unless the ve-
hicle is exempt from payment of registration fees under Transportation
Code, §502.453 or §502.456 [er an all-terrain vehiele or reereational
off-highway vehiele under ton Cede; §502-140 or Trans-
pertation Code; Chapter 663]. A federal, state, or local governmental

45 TexReg 4308 June 26, 2020 Texas Register



agency may charge a buyer a fee of $5 for the buyer's temporary tag

state, or local government agency, has internet access but, at the time

or Internet-down buyer's temporary tag issued, unless the vehicle is
exempt from payment of registration fees under Transportation Code,
§502.453 or §502.456, or is a vehicle described in §215.15(d)(3) or (4)
of this chapter (relating to Dealer's Temporary Tags). The fee shall be
remitted by a dealer to the county in conjunction with the title trans-
fer, and, if collected, by a federal, state, or local government agency, to
the county, for deposit to the credit of the Texas Department of Motor
Vehicles fund, unless the vehicle is sold by a dealer to an out-of-state
resident, in which case:

(1) the dealer shall remit the entire fee to the department for
deposit to the credit of the Texas Department of Motor Vehicles fund
if payment is made through the department's electronic title system; or

(2) the dealer shall remit the fee to the county for deposit
to the credit of the Texas Department of Motor Vehicles fund.

§215.156. Buyer's Temporary Tag Receipt.

A dealer, or federal, state, or local government agency, must provide a
buyer's temporary tag receipt to the buyer of each vehicle for which a
buyer's temporary tag is issued, regardless of whether the buyer's tem-
porary tag is issued using the temporary tag database or if the tag is a
preprinted Internet-down temporary tag. The dealer, or federal, state,
or local governmental agency, may print the image of the buyer's tem-
porary tag receipt issued from the temporary tag database or create the
form using the same information. The dealer, or federal, state, or lo-
cal governmental agency, shall instruct the buyer to keep a copy of the
buyer's temporary tag receipt in the vehicle until the vehicle is regis-
tered in the buyer's name and until metal plates are affixed to the ve-
hicle. The buyer's temporary tag receipt must include the following
information:

(1) the issue date of the buyer's temporary tag;

(2) the year, make, model, body style, color, and VIN of
the vehicle sold;

(3) the vehicle-specific temporary tag number;
(4) the expiration date of the temporary tag;
(5) the date of the sale;

(6) the name of the issuing dealer and the dealer's license
number or the name of the issuing federal, state, or local governmental

agency; and
(7) the buyer's name and mailing address.

$215.157.  Advance Numbers, Preprinted Internet-down Temporary
Tags.

(a) In accordance with Transportation Code, §503.0631(d), a
dealer, or a federal, state, or local government agency, may obtain an
advance supply of preprinted Internet-down temporary tags with spe-
cific numbers and buyer's temporary tag receipts to issue in lieu of
buyer's temporary tags if the dealer is unable to access the internet.

(b) Ifadealer, or a federal, state, or local government agency,
is unable to access the internet at the time of a sale, the dealer, or a fed-
eral, state, or local government agency, must complete the preprinted
Internet-down temporary buyer's tag and buyer's temporary tag receipt
by providing details of the sale, signing the buyer's temporary tag re-
ceipt, and retaining a copy. The dealer, or a federal, state, or local
government agency, must enter the required information regarding the
sale in the temporary tag database not later than the close of the next
business day that the dealer has access to the internet. The buyer's tem-
porary tag receipt must include a statement that the dealer, or a federal,

of the sale, the dealer, or a federal, state, or local government agency,
was unable to access the internet or the temporary tag database.

§215.158.  General Requirements and Allocation of Preprinted Inter-
net-down Temporary Tag Numbers.

(a) The dealer, or a federal, state, or local government agency,
is responsible for the safekeeping of preprinted Internet-down tempo-
rary tags and shall store them in a secure place. The dealer, or a fed-
eral, state, or local government agency, shall report any loss, theft, or
destruction of preprinted Internet-down temporary tags to the depart-
ment within 24 hours of discovering the loss, theft, or destruction.

(b) A dealer, or a federal, state, or local government agency,
may use a preprinted Internet-down temporary tag up to 12 months af-
ter the date the preprinted Internet-down temporary tag is created. A
dealer, or a federal, state, or local government agency, may create re-
placement preprinted Internet-down temporary tags up to the maximum
allowed, when:

(1) adealer, or a federal, state, or local government agency,
uses one or more preprinted Internet-down temporary tags and then en-
ters the required information in the temporary tag database after access
to the temporary tag database is again available; or

(2) apreprinted Internet-down temporary tag expires.

(c) The number of preprinted Internet-down temporary tags
that a dealer, or federal, state, or local government agency, may cre-
ate is equal to the greater of:

(1) the number of preprinted Internet-down temporary tags
previously allotted by the department to the dealer or a federal, state,
or local government agency;

(2) 30; or

(3) 1/52 of the dealer's, or federal, state, or local govern-
ment agency's, total annual sales.

(d) For good cause shown, a dealer, or a federal, state, or local
government agency, may obtain more than the number of preprinted In-
ternet-down temporary tags described in subsection (c) of this section.
The director of the Vehicle Titles and Registration Division of the de-
partment or that director's delegate may approve, in accordance with
this subsection, an additional allotment of preprinted Internet-down
temporary tags for a dealer, or a federal, state, or local government
agency, if the additional allotment is essential for the continuation of
the dealer's, or a federal, state, or local government agency's, business.
The director of the Vehicle Titles and Registration Division of the de-
partment, or a federal, state, or local government agency, or that direc-
tor's delegate will base the determination of the additional allotment of
preprinted Internet-down temporary tags on the dealer's, or a federal,
state, or local government agency's, past sales, inventory, and any other
factors that the director of the Vehicle Titles and Registration Division
of the department or that director's delegate determines pertinent, such
as an emergency. A request for additional preprinted Internet-down
temporary tags must specifically state why the additional preprinted
Internet-down temporary tags are necessary for the continuation of the
applicant's business.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 12, 2020.
TRD-202002375
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Tracey Beaver

General Counsel
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Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 465-5665

¢ ¢ ¢

CHAPTER 217. VEHICLE TITLES AND
REGISTRATION

SUBCHAPTER C. REGISTRATION AND
TITLE SYSTEMS

43 TAC §217.74

INTRODUCTION. The Texas Department of Motor Vehicles
(department) proposes amendments to 43 TAC §217.74, con-
cerning access to the department's webDEALER online system
(webDEALER). The amendments are necessary to implement
Transportation Code §520.005(e) as added by Senate Bill (SB)
604, 86th Legislature, Regular Session (2019).

EXPLANATION. This proposal is necessary to implement Trans-
portation Code §520.005(e), as enacted in SB 604, and required
to be effective not later than September 1, 2020 in Section 4.08 of
SB 604. Transportation Code §520.005(e) requires each county
assessor-collector to make available to motor vehicle dealers the
electronic system designed by the department that allows a mo-
tor vehicle dealer to submit a title and registration application
online in the name of the purchaser of a motor vehicle. The re-
quirement is included within the Sunset Advisory Commission's
Change in Statute Recommendation 5.2, as stated in the Sunset
Staff Report with Commission Decisions, 2018-2019, 86th Leg-
islature (2019), which directly refers to webDEALER.

To implement Transportation Code §520.005(e), it is necessary
to amend §217.74 to conform with the requirements of Trans-
portation Code §520.005(e), including changing county tax as-
sessor-collector's use of webDEALER and requiring each county
tax assessor-collector to grant motor vehicle dealers access to
webDEALER. In addition, the department is implementing en-
hancements to webDEALER to support the expansion required
by Transportation Code §520.005(¢e), which include efficiencies
and throughput improvements. The amendments to §217.74 do
not add fees or change processing requirements for county tax
assessor-collectors or users; or change the access process for
users who are not motor vehicle dealers.

The proposed amendments to §217.74(a) change the require-
ment for a county tax assessor-collector to use webDEALER
from permissive to mandatory. The amendment is necessary to
implement the requirement that each county tax assessor-col-
lector must allow motor vehicle dealers access to webDEALER.

The proposed amendment to §217.74(b) creates a reference to
new §217.74(c), which addresses motor vehicle dealer access
to webDEALER. The amendment does not change access to
webDEALER by persons who are not motor vehicle dealers or
the ability of county tax assessor-collectors to authorize that ac-
cess.

The proposed new §217.74(c) states the requirement that a
county tax assessor-collector must allow motor vehicle dealers
to access webDEALER. To clarify the term motor vehicle dealer
as used in Transportation Code §520.005(e), the subsection
refers to "a holder of a general distinguishing number."

The proposal does not provide county tax assessor-collectors
a direct right to terminate a motor vehicle dealer's access to
webDealer. The department will pursue action as necessary.
A county tax assessor-collector who suspects possible fraud,
waste, or abuse by a motor vehicle dealer may submit a request
to the department for review and possible investigation under the
red flag process.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Linda M. Flores, Chief Financial Officer, has determined
that for each year of the first five years the proposed amend-
ments will be in effect, there will be no fiscal impact to state or
local governments as a result of the enforcement or administra-
tion of the proposal. Jeremiah Kuntz, Director of the Vehicle Ti-
tles and Registration Division, has determined that there will be
no measurable effect on local employment or the local economy
as a result of the proposal.

PUBLIC BENEFIT AND COST NOTE. Mr. Kuntz has also de-
termined that, for each year of the first five years the proposed
amendments and new sections are in effect, the public benefits
include increased use of webDEALER resulting in greater effi-
ciency and reduced costs for county tax assessor-collectors and
motor vehicle dealers.

Mr. Kuntz anticipates that there will be no additional costs on
regulated persons to comply with these rules. The rules do not
establish any additional fee or change existing webDEALER pro-
cesses. Statute requires county tax assessor-collectors to pro-
vide dealers with access to webDEALER, and as such any re-
lated costs do not result from this rule. In addition, the depart-
ment provides the county tax assessor-collectors with access to
webDEALER at no charge. Finally, motor vehicle dealers are
not charged an additional fee if they decide to use webDEALER.
A motor vehicle dealer's choice to use webDEALER would be a
business decision of the motor vehicle dealer and not a require-
ment of this rule.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS. As required by Government Code,
§2006.002, the department has determined that the proposed
amendments will not have an adverse economic effect on small
businesses, micro-businesses, or rural communities because
the proposal amends §217.74 to conform with the requirements
of Transportation Code §520.005(e) and does not create ad-
ditional costs or requirements. Therefore, the department is
not required to prepare a regulatory flexibility analysis under
Government Code, §2006.002.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action and, therefore, does not con-
stitute a taking or require a takings impact assessment under
Government Code, §2007.043.

GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that each year of the first five years the
proposed amendments and new sections are in effect, the pro-
posed rule:

--will not create or eliminate a government program;

--will not require the creation of new employee positions or the
elimination of existing employee positions;

--will not require an increase or decrease in future legislative ap-
propriations to the department;
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--will not require an increase or decrease in fees paid to the de-
partment;

--will not create new regulations;

--will expand existing regulation §217.74 to implement Trans-
portation Code §520.005(¢e);

--will not repeal existing regulations;

--will not increase or decrease the number of individuals subject
to the rule's applicability; and

-- will not positively or adversely affect the Texas economy.

REQUEST FOR PUBLIC COMMENT. If you want to comment on
the proposal, submit your written comments by 5:00 p.m. CDT
on July 27, 2020. A request for a public hearing must be sent
separately from your written comments. Send written comments
or hearing requests by email to rules@txdmv.gov or by mail to
Office of General Counsel, Texas Department of Motor Vehicles,
4000 Jackson Avenue, Austin, Texas 78731. If a hearing is held,
the department will consider written comments and public testi-
mony presented at the hearing.

STATUTORY AUTHORITY. The department proposes amend-
ments to §217.74 under Transportation Code §§501.0041,
502.0021, 520.003, and §1002.001.

--Transportation Code §501.0041 authorizes the department to
adopt rules to administer Transportation Code Chapter 501.

--Transportation Code §502.0021 authorizes the department to
adopt rules to administer Transportation Code Chapter 502.

--Transportation Code §520.003 authorizes the department to
adopt rules to administer Transportation Code Chapter 520.

--Transportation Code §1002.001, authorizes the board to adopt
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department.

CROSS REFERENCE TO STATUTE. Transportation Code
§§501.022, 501.023, 501.0234, and 520.005.

§217.74.  Access to and Use of webDEALER.

(a) Each [At the diseretion of &] county tax assessor-collec-
tor shall [; the eounty may| request access to, and accept title applica-
tions submitted through, webDEALER. A county tax assessor-collec-
tor must utilize webDEALER in order to accept a title application in
the county as provided by subsections [subseetion] (b) and (c) of this
section.

(b) Except as provided in subsection (c) of this section, a [A]
person who wishes to become a user of webDEALER must contact
each entity to whom they submit title applications for authorization
to utilize webDEALER. A user must receive authorization from each
entity, including each county tax assessor-collector, to whom the user
submits title applications. Title applications submitted to the depart-
ment require the authorization by the department.

(c) A holder of a general distinguishing number (holder) who
wishes to become a user of webDEALER must contact each county
tax assessor-collector to whom they submit title applications for web-
DEALER access. The county must provide the holder access. A holder
must obtain access from each county tax assessor-collector to whom
the user submits title applications.

(d) [€e)] A county tax assessor-collector may authorize a
deputy appointed by the county tax assessor-collector in accordance
with Subchapter H of this chapter (relating to Deputies) to utilize
webDEALER.

(e) [€)] A person authorized under subsection (b) of this sec-
tion may have their authorization to use webDEALER revoked, re-
scinded, or cancelled at any time, with no notice, at the discretion of a
county tax assessor-collector or the department.

(f) [€e}] When submitting a title application through web-
DEALER, a user must:

(1) stamp the word "SURRENDERED" across the front,
face and the next open assignment or reassignment space of any secure
title document or other acceptable ownership evidence as determined
by the department in:

(A) arial font;
(B) black ink; and
(C) asize of 1/4" height x 2 1/4" length;

(2) retain the physical document described in paragraph (1)
of this subsection for a minimum of four calendar years from the date
of submitting a scanned copy of the stamped title document using the
webDEALER system; and

(3) submitany documents required to be submitted with the
title application with a scanned resolution of at least 200 dots per inch
(DPI).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002377

Tracey Beaver

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 465-5665
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CHAPTER 221. SALVAGE VEHICLE
DEALERS

The Texas Department of Motor Vehicles (department) proposes
amendments to Transportation Code §221.15 relating required
license application information; §221.19 related to change of a li-
cense holder's name or ownership; §221.111 related to denial of
license; and §221.112 related to license suspension, revocation
and administrative penalties. The department also proposes to
repeal §221.113 and §221.114. The changes update licensing
application, fithess, denial, suspension, revocation, and penalty
rules under Occupations Code Chapter 2302, and remove ref-
erences to salvage vehicle agents and salvage vehicle dealer
endorsements to implement Senate Bill (SB) 604, 86th Legisla-
ture, Regular Session, (2019).

In conjunction with this proposal, the department has proposed
new §§211.1 - 211.5 concerning criminal offense and action on
licenses, and amendments to §215.89 and repeal of §215.88
concerning licenses under Occupations Code Chapter 2301 and
Transportation Code Chapter 503, in this issue of the Texas Reg-
ister.

EXPLANATION. The proposed amendments to §§221.15,
221.19, 221.111, and 221.112, update and clarify requirements,
and establish references concerning the review of criminal
history information under proposed new Chapter 211 that has
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been proposed in accordance with Occupations Code Chapter
53 and the Sunset Advisory Commission's Management Action
4.6, as stated in the Sunset Staff Report with Commission
Decisions, 2018-2019, 86th Legislature (2019).

The Sunset report directs the department to adopt criminal his-
tory evaluation rules consistent with Occupations Code Chapter
53, for salvage industry regulation. Occupations Code §53.021,
authorizes a licensing authority to suspend or revoke a license,
or disqualify a person from receiving a license, if the person has
been convicted of a felony or misdemeanor that directly relates
to the duties and occupations of the licensed occupation. Pro-
posed new Chapter 211 addresses the requirements under Oc-
cupations Code Chapter 53 for licenses issued under Chapter
215 and 221.

Under Occupations Code §2302.104, an application for a sal-
vage dealer license must include a statement of the previous
history, record, and associations of the applicant to the extent
sufficient to establish, to the satisfaction of the department, the
business reputation and character of the applicant. Under Oc-
cupations Code §2302.105, the department may not issue a li-
cense until the department completes an investigation of the ap-
plicant's qualifications.

The proposed amendment to §221.15(2) eliminate references to
salvage vehicle dealer license endorsements and salvage vehi-
cle agents to conform with changes in SB 604. The paragraphs
are renumbered accordingly.

The proposed amendments to §221.15(9) revise the state-
ment to conform with the requirements of Occupations Code
§2302.104.

The proposed amendments to §221.15(12) identify the persons
who will be considered in the license review under Occupations
Code §2302.104.

The proposed amendments to §221.15(13) clarify that the de-
partment is concerned with affiliations that allow for control of
the license holder, and describe control as "the power to direct or
cause the direction of the management, policies, and activities,
of an applicant or license holder, whether directly or indirectly."

The proposed amendment to §221.15(14) clarifies which per-
sons are required to submit criminal history information. Crim-
inal history information will be evaluated under proposed new
Chapter 211, as addressed in amendments §221.111(a)(3) and
§221.112(16).

The proposed amendment to §221.15(15) clarifies that the
department collects professional history information to deter-
mine business reputation as required in Occupations Code
§2302.104.

Section 221.19 requires license holders to keep certain infor-
mation current with the department. Proposed amendments to
221.19 clarify what types of organizational changes require no-
tice to the department. These changes include a change in en-
tity type, addition of a new person for whom criminal and pro-
fessional history information would be required, or a business
arrangement that extends control of the license holder to other
persons for whom criminal and professional history information
would be required.

The amendment to §221.19(c) establishes that the license
holder is not required to submit a new application, but just
the information that is necessary to address the change. The
proposed amendment to §221.19(c) also removes requirements

related to a 50% change of ownership, because that is un-
necessary based on the proposed amendment to §221.19(b).
Finally, the proposed amendment to §221.19 extends the period
for compliance to 30 days after the event.

The proposed amendment to §221.111(a) clarifies that the sec-
tion applies to the board or department's review of an application
for issuance or renewal of a license. The proposed amendment
to §221.111(a) also replaces "shall" with "may" to clarify that
the department's action is discretionary. A license may be de-
nied based on an applicant's prior criminal history after weighing
the factors in Occupations Code Chapter 53 and proposed new
§211.3, or for reasons authorized in Occupations Code Chapter
2302 and this chapter.

The proposed amendments to §221.111(a)(2) clarify the persons
the department will consider in making its evaluation, and in what
actions.

The proposed amendments §221.111(a)(3) clarify the persons
who will be subject to criminal history review and the offenses
that will be reviewed.

The proposed amendment to §221.111(a)(4) clarifies that the de-
partment will consider the circumstances related to the revoca-
tion of a prior license in its evaluation of fitness for a license under
this chapter. The amendment also deletes language addressing
the prohibition on applying for a license within one year following
revocation of the license under Occupations Code §2302.108.
That provision is addressed in proposed §221.111(c).

The proposed amendment to §221.111(a)(5) focuses the review
on control, specifically an ownership, organizational, manage-
rial, or other business arrangement, that would "allow a person
the power to direct, management, policies, or activities, of the ap-
plicant or license holder, whether directly or indirectly." The refer-
ences to family members are removed. While a family member
could be a person described in the proposed amendment, the
person would not be included on the basis that they were a fam-
ily member.

The proposed amendment to §221.111(a)(6) focuses the review
on prior disciplinary activity against specified persons with prior
administrative action against a license. The proposed amend-
ment deletes language referencing applicants with a child sup-
port payment delinquency, which would be handled as required
under Family Code Chapter 232.

The proposed amendment to §221.111(b) clarifies that an ap-
plicant may request an administrative hearing when the depart-
ment pursues denial of an application.

The proposed amendment to §221.111(c) addresses Occu-
pations Code §2302.108, which expressly prohibits a person
whose license is revoked from applying for a new license
before the first anniversary of the date of the revocation. The
department will reject such an application.

The proposed amendment to §221.112 clarifies that either the
board or the department may take action on a license that has
been issued by the Motor Vehicle Division for certain acts or
omissions.

The proposed amendment to §221.112(1) clarifies that action
on a license may be made for failing to meet qualifications and
requirements.

The proposed amendment to §221.112(2) clarifies that the board
or department may take action on a person's license if the person
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violates laws relating to other sectors of the industry for which a
license issued by the Motor Vehicle Division is required.

The proposed amendment to §221.112(3) corrects the spelling
of "willfully."

The proposed amendment to §221.112(6) clarifies that a per-
son may not engage in business without the required license
and eliminates a reference to salvage vehicle dealer license en-
dorsements.

The proposed amendments to §§221.112(12), 221.112(15), and
221.112(20) correct the spelling of "nonrepairable."

The proposed amendment to §221.112(8) clarifies specific infor-
mation that must be reported by a license holder to the depart-
ment within 30 days of a change.

The proposed amendment to §221.112(9) clarifies that any
changes made under §221.19(b) must be reported to the de-
partment within 30 days.

The proposed amendment to §221.112(10) removes the require-
ment to notify the department that a salvage vehicle agent has
been terminated. The following paragraphs are renumbered ac-
cordingly.

The proposed amendments to §§221.112(13) - 221.112(15) cor-
rect punctuation and grammatical errors, and clarify that action
may be taken on a license for a person's violation of law or board
rules relating to the motor vehicle industry for which the board
has jurisdictional authority.

The proposed amendment to §221.112(16) clarifies the persons
who will be subject to criminal history review and the offenses
that will be reviewed.

The proposed amendment to §221.112(19) clarifies that a
license holder must pay all administrative penalties imposed
by the department, not just those imposed under Occupations
Code Chapter 2302.

The proposed amendment to §221.112(20) clarifies that the
board or department may take action on a license if a per-
son is engaging in business without a license that is required
under Occupations Code Chapter 2301 or Chapter 2302 or
Transportation Code Chapter 503. Additionally, the amendment
corrects a punctuation error.

Repeal of §221.113, Suspension or Refusal to Renew Due to
Failure to Pay Court Ordered Child Support, is required under
Family Code Chapter 232.

Repeal of §221.114, Re-application after Revocation of Li-
cense, is proposed because the subject matter is now found in
§221.111(b).

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Linda M. Flores, Chief Financial Officer, has determined
that for each year of the first five years the proposed new sec-
tion will be in effect, there will be no fiscal impact to state or local
governments as a result of the enforcement or administration of
the proposal.

Daniel Avitia, Director of the Motor Vehicle Division, has deter-
mined that there will be no measurable effect on local employ-
ment or the local economy as a result of the proposal.

PUBLIC BENEFIT AND COST NOTE. Mr. Avitia has also de-
termined that, for each year of the first five years the proposed
new section is in effect, the public benefits include updating the
licensing fitness reviews requirements to clarify affiliations that

are applicable to licensing, conform to statute, and conform to
a proposed amended criminal history review process under pro-
posed new Chapter 211.

Mr. Avitia anticipates that there will be no additional costs on
regulated persons to comply with these rules, because the rules
do not establish any additional requirements or costs for the reg-
ulated person.

ECONOMIC IMPACT STATEMENT AND REGULATORY
FLEXIBILITY ANALYSIS. As required by Government Code
§2006.002, the department has determined that the proposed
new section will not have an adverse economic effect on small
businesses, micro-businesses, or rural communities because
the proposal imposes no additional requirements, and has no
additional financial effect, on any small businesses, micro-busi-
nesses, or rural communities. Therefore, the department is
not required to prepare a regulatory flexibility analysis under
Government Code §2006.002.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action and, therefore, does not con-
stitute a taking or require a takings impact assessment under
Government Code §2007.043.

GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that each year of the first five years the
proposed new section is in effect, the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the department;

- will not require an increase or decrease in fees paid to the de-
partment;

- will not create new regulations;
- will not expand existing regulations;
- will repeal existing regulations §221.113 and §221.114;

- will not increase or decrease the number of individuals subject
to the rule's applicability; and

- will not positively or adversely affect the Texas economy.
REQUEST FOR PUBLIC COMMENT.

If you want to comment on the proposal, submit your written
comments by 5:00 p.m. CDT on July 27, 2020. A request for
a public hearing must be sent separately from your written com-
ments. Send written comments or hearing requests by email to
rules@txdmv.gov or by mail to Office of General Counsel, Texas
Department of Motor Vehicles, 4000 Jackson Avenue, Austin,
Texas 78731. If a hearing is held, the department will consider
written comments and public testimony presented at the hearing.

SUBCHAPTER B. LICENSING
43 TAC §221.15, §221.19

STATUTORY AUTHORITY. The department proposes amend-
ments to §§221.15 and §221.19, under Occupations Code
§2301.155 and §2302.051, and Transportation Code and
§1002.001.
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- Occupations Code §2301.155 authorizes the board of the
Texas Department of Motor Vehicles to adopt rules as necessary
or convenient to administer Occupations Code Chapter 2301
and to govern practice and procedure before the board.

- Occupations Code §2302.051 authorizes the board to adopt
rules as necessary to administer Occupations Code Chapter
2302.

- Transportation Code §1002.001, authorizes the board to adopt
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department.

CROSS REFERENCE TO STATUTE. Occupations Code
§2302.104 and §2302.108.

§221.15.  Required License Application Information.

The following information must be provided on each salvage vehicle
dealer application:

(1) the full legal name of the applicant;

{2 the endorsement or endersements that are being ap-

(2) [63)] the full business address, including number, street,
municipality, county, and zip code for each location where the applicant
will conduct business under the license if each location is in the same
county,

(3) [¢4)] the business telephone number and email address;
(4) [65] the mailing address;

(5) [€6)] a statement acknowledging that the department
will consider the applicant's designated mailing address the applicant's
last known address for [all] department communication, including ser-
vice of process under Subchapter E of this chapter (relating to Adminis-
trative Procedures). The designated mailing address will be considered
applicant's last known address until such time that the mailing address
is changed in the licensing records of the department after the license
holder submits an amendment to change the license holder's mailing
address;

(6) [€B] all assumed names as registered with the secretary
of state or county clerk, as applicable;

(7) [€8)] if applying as a sole proprietor, the social security
number, address and telephone number for the sole proprietor;

(8) [(9] if applying as a general partnership, the social se-
curity number, address and telephone number for each of the general
partners;

(9) [E40)] if applying as a limited partnership, limited lia-
bility company, or corporation, the full name, social security number,
address and telephone number for each officer or director of the corpo-
ration, each member, officer, or manager of the limited liability com-
pany, each partner, and each officer of the limited partnership, including
the information for the general partner based on the type of entity [er

limited liability company];
(10) [ED)] the state sales tax number;

(11) [€2)] the National Motor Vehicle Title Information
System (NMVTIS) number evidencing that the applicant is registered
with NMVTIS;

(12) [€43)] a statement indicating whether the applicant or
any person described in §211.2 of this Chapter has previously applied
for a license under this chapter or the salvage vehicle dealer licensing
laws of another jurisdiction, the result of the previous application, and
whether the applicant, including a person described in §211.2 of this

Chapter, has ever been the holder of a license issued by the department
or another jurisdiction that was revoked, suspended, or subject of an
order issued by the board or by another jurisdiction to pay an adminis-
trative penalty that remains unpaid;

(13) [E4)] a statement indicating whether the applicant has
an ownership, organizational, affiliation, or other business arrangement
that would allow a person to direct the management, policies, or activi-
ties of an applicant or license holder, whether directly or indirectly, who
[is ewned; operated; managed; or otherwise controlled by or affiliated
with a person; including a family member; corporate officer; entity or
shareholder that] was the holder of a license issued by the department
or by another jurisdiction that was revoked, suspended, or subject of an
order issued by the board or by another jurisdiction to pay an adminis-
trative penalty that remains unpaid;

(14) [E5)] details of the criminal history of the applicant
and any person described in §211.2 of this Chapter [a statement indi-
eating whether the applicant; any ewner; eerperate officer; partner or
director has ever been convicted of a felony; and; if so; whether it has
beenatle&st%hreeye&rssme%heteﬂmﬂaﬁeﬂef%heseﬂkeﬂe%p&re}%
mandatery supervision; or probation for the felony convietion];

(15)  details of the professional information of the applicant
and any person described in §211.2 of this Chapter;

(16) astatement that the applicant at the time of submitting
the application is in compliance, and, after issuance of a license, will
remain in compliance, with all ordinances and rules of the municipality
or county of each location where the applicant will conduct business;
and

(17) an acknowledgement that the applicant understands,
[and] is, and will remain in compliance with all state and federal laws
relating to the licensed activity.

§221.19. Change of License Holder's Name, [e¥] Ownership, or
Control.

(a) A license holder shall notify the department to amend its
license within 30 [10] days of a change in the license holder's busi-
ness name. Upon submission of an amendment to change the business
name, the department shall reflect the new business name in the de-
partment's records. The dealer shall retain the same salvage vehicle
dealer license number except if the business name change is the result
of a change in the type of entity being licensed, such as a sole propri-
etorship becoming a corporation, or if the ownership of the business
changes as discussed in subsection (b) [¢e}] of this section.

(b) A salvage vehicle dealer shall notify the department by
submitting a request for license amendment within 30 [10] days of
[prior te] a change to:

(1) the entity type of the applicant or license holder;

(2) the departure or addition of any person reported to the
department in the original license application or most recent renewal
application, including any person described in §211.2 of this Chapter;

(3) an ownership, organizational, managerial, or other
business arrangement that would allow the power to direct or cause the
direction of the management and policies and activities of an applicant
or license holder, whether directly or indirectly, to be established in or
with a person not described in paragraph (1) or (2) of this subsection
[of ownership].

(c) The license-holder must submit to the department a notice

of change and all information needed for that specific license modifi-
cation. [Upon notification of a change of more than 50% of the own-

ership, the department shall:]
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[ (1) cancel the cxisting license; and any salvage dealer

[(2) require that an original application and required fees be
submitted by the new owner(s). Any of the new owners' salvage vehicle
agents must also apply for a new license and submit the applicable
fees-}
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002390

Tracey Beaver

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 465-5665

¢ ¢ ¢

SUBCHAPTER F. ADMINISTRATIVE
SANCTIONS
43 TAC §221.111, §221.112

STATUTORY AUTHORITY. The department proposes amend-
ments to §221.111 and §221.112 under Occupations Code
§2301.155 and §2302.051, and Transportation Code and
§1002.001.

- Occupations Code §2301.155 authorizes the board of the
Texas Department of Motor Vehicles to adopt rules as necessary
or convenient to administer Occupations Code Chapter 2301
and to govern practice and procedure before the board.

- Occupations Code §2302.051 authorizes the board to adopt
rules as necessary to administer Occupations Code Chapter
2302.

- Transportation Code §1002.001, authorizes the board to adopt
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department.

CROSS REFERENCE TO STATUTE. Occupations Code
§2302.104 and §2302.108.

§221.111. Denial of License.

(a) The board or department may [shall] deny an application
for [issuance of] a license or a renewal of a license under Occupations
Code Chapter 53 or Chapter 2302, and §211.3 of this title (relating to

described in §211.3 of this title or is convicted of an offense that that
is independently disqualifying under Occupations Code §53.021 [ef a
nation of the sentenee; parele; mandatory supervision; or probatien];

(4) the applicant's or any owner's, officer's, director's, or
other person described in §211.20f this Chapter, [of its ewners’; offi-
eers’; or directors'| previous [salvage vehiele dealer or salvage vehicle
agent] license was revoked [and the first anniversary of the date of re-
vocation has not occurred];

(5) the applicant or license holder has an ownership, orga-
nizational, managerial, or other business arrangement that would allow
a person the power to direct, management, policies, or activities, of the
applicant or license holder, whether directly or indirectly, who is unfit,
ineligible for license, or has been subject to disciplinary action, includ-
ing suspension, revocation, denial, corrective action, cease and desist
order, or assessment of a civil penalty, administrative fine, or similar
assessment for a current or previous license, permit, or other autho-
rization issued by any local, state, or federal regulatory authority [is
an immediate family member; suech as a spoeuse; ehild; parent; grand-
parent; niece; nephew; unele; or aunt; of a previously licensed salvage
tion is the same as the location of the revoked salvage vehiele dealer];
or

(6) the applicant, or any owner, officer, or director, or other
person described in §211.2 of this Chapter unfit to hold the license, is
ineligible for licensure, or whose current or previous license, permit,
or other authorization issued by any local, state, or federal regulatory
authority has been subject to disciplinary action, including suspension,
revocation, denial, corrective action, cease and desist order, or assess-
ment of a civil penalty, administrative fine, fee, or similar assessment.
[is delinquent in any court ordered obligation to pay child support.]

(b) If the department denies an application for a license to
be issued under the authority of Occupations Code Chapter 2302
[application is denied], the applicant may request an administrative
hearing in the manner specified in §221.91 of this title (relating to
Notice of Department Decision).

(¢) In accordance with Occupations Code §2302.108, the
board or department shall reject any application for issuance of a new
license under Occupations Code Chapter 2302 filed by a person whose
license is revoked before the first anniversary of the date of revocation.

$221.112.  Suspension, Revocation and Administrative Penalties.

The board or department may suspend or revoke a license or impose
an administrative penalty if the license holder:

(1) fails to meet or maintain the qualifications and require-
ments for a license;

Criminal Offense Guidelines) or this chapter [salvage vehicle dealer
license or a salvage vehiele agent Lieense], if:

(1) all the information required on the application is not
complete;

(2) the applicant or any owner, officer, director, or other
person described in §211.2 of this title (relating to Application of Sub-
chapter) [of its ewners; effieers; or direeters| made a false statement,
[er] material misrepresentation, or a material omission, on the applica-
tion to issue, renew, or amend a license;

(3) the applicant, or any owner, officer, director, or other
person described in §211.2 of this Chapter, has been [ef its ewners;
officers; or directors have been| convicted, or deemed convicted by
any local, state, federal, or foreign authority, of an offense that directly
relates to the duties or responsibilities of the licensed occupation as

(2) wviolates any law relating to the purchase, sale, ex-
change, storage, or distribution of motor vehicles, including salvage

motor vehicles and nonrepairable [and nen-repairable] motor vehicles;
(3) willfully [wilfully] defrauds a purchaser;

(4) fails to maintain purchase, sales, and inventory records
as required by Occupations Code, Chapter 2302, or this chapter;

(5) refuses to permit, or fails to comply with a request by
the department to examine, during normal business hours, the license
holder's records as required by Occupations Code, Chapter 2302, or
this chapter;

(6) engages in motor vehicle or salvage business without
the required license [endersement];
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(7) engages in business as a salvage vehicle dealer at a lo-
cation for which a license has not been issued by the department;

(8) fails to notify the department of a change of the salvage
vehicle dealer's legal business entity name, assumed name, mailing ad-
dress, email address, physical address or location within 30 [10] days

of such change by submitting [requesting and ebtaining from the de-
partment| an amendment to the [salvage vehiele dealer's] license;

(9) fails to notify the department of a change described
in §221.19(b) of this chapter (relating to Change of License Holder's
Name, Ownership, or Control) as required in that section [ef the sal-
vage vehiele dealer's name or salvage vehiele dealer's ewnership within
10 days of such change by requesting and obtaining from the depart-
ment an amendment to the salvage vehiele dealer's Lieense];

(10) [fails to notify the department of the termination of a
salvage vehiele agent within 10 days after such termination];

[H] fails to remain regularly and actively engaged in the
business for which the salvage vehicle dealer license is issued;

(11) [(+2)] sells more than five (5) nonrepairable [nen-re-
i motor vehicles or salvage motor vehicles to the same person
g p

in a casual sale during a calendar year;

(12) [E3)]) violates any [ef the] provision of Occupations
Code Chapters 2301 or [; Chapter] 2302, Transportation Code [;] Chap-
ters 501, 502, or 503, or any board rule or order promulgated under
those statutes;

(13) [E4)] uses or allows use of the salvage vehicle dealer's
[er salvage vehiele agent's] license or business location for the purpose
of avoiding the requirements of [the license holder or another person
aveiding] Occupations Code Chapters 2301 or [; Chapter] 2302, Trans-
portation Code, Chapters 501, 502 or 503, or any board rule or order
promulgated under those statutes;

(14) [(45)] violates any law, ordinance, rule or regulation
governing the purchase, sale, exchange, or storage, of salvage motor

vehicles or nonrepairable [; and nen-repairable] motor vehicles;

(15) [€46)] sells or offers for sale a nonrepairable [ren-re-
pairable] motor vehicle [vehieles] or a salvage motor vehicle [vehieles]
from any location other than the [a lieensed] salvage vehicle dealer's
licensed business location [that has been approved by the department];

(16) [(+D] is, or any owner, officer, director, or other per-
son described in §211.2, is convicted, or deemed convicted by any lo-
cal, state, federal, or foreign authority ,of an offense that directly relates
to the duties or responsibilities of the licensed occupation as described
in §211.3 of'this title (relating to Criminal Offense Guidelines) or an of-
fense that that is independently disqualifying under Occupations Code
§53.021 [ef any a felony] after initial issuance or renewal of the salvage
vehicle dealer license, or that has not been reported to the department
as required [or salvage vehiele agent license; or less than three (3) years
supervision, or probation for a felony conviction of the license holder];

(17) [E8)] makes a false statement, material misrepresen-

tation, or material omission in any application or other information filed
with the department;

(18) [E9] fails to timely remit payment for administra-
tive penalties imposed by the department [under Oeeupations Cede;
§2302.354 and this seetion];

(19) [20)] engages in business without a license required

under Occupations Code [;] Chapters 2301 or 2302, or Transportation
Code [;] Chapter 503;

(20) [@2BH] operates a salvage motor vehicle or a

nonrepairable [nen-repairable] motor vehicle on the public highways
or allows another person to operate a salvage motor vehicle or a

nonrepairable [nen-repairable] motor vehicle on public highways;

(21) [€2)] dismantles a salvage motor vehicle or non-re-
pairable motor vehicle; or

(22) [€23)] deals in used automotive parts as more than an
incidental part of the salvage vehicle dealer's primary business.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002391

Tracey Beaver

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 465-5665

¢ ¢ ¢

SUBCHAPTER F. ADMINISTRATIVE
SANCTIONS
43 TAC §221.113, §221.114

STATUTORY AUTHORITY. The department proposes repeal of
§221.113 and §221.114 under Occupations Code §2301.155
and §2302.051, and Transportation Code and §1002.001.

- Occupations Code §2301.155 authorizes the board of the
Texas Department of Motor Vehicles to adopt rules as necessary
or convenient to administer Occupations Code Chapter 2301
and to govern practice and procedure before the board.

- Occupations Code §2302.051 authorizes the board to adopt
rules as necessary to administer Occupations Code Chapter
2302.

- Transportation Code §1002.001, authorizes the board to adopt
rules that are necessary and appropriate to implement the pow-
ers and the duties of the department.

CROSS REFERENCE TO STATUTE. Occupations Code
§2302.104 and §2302.108.

$221.113.  Suspension or Refusal to Renew Due to Failure to Pay
Court-ordered Child Support.

§221.114.  Re-application after Revocation of License.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002392

Tracey Beaver

General Counsel

Texas Department of Motor Vehicles

Earliest possible date of adoption: July 26, 2020
For further information, please call: (512) 465-5665

¢ 14 ¢
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‘(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 745. LICENSING
SUBCHAPTER X. EMERGENCY RULES
DIVISION 1. RULES FOR CERTAIN DAY
CARE OPERATIONS IN RESPONSE TO
COVID-19

26 TAC §745.10001

The Health and Human Services Commission withdraws the
emergency adoption of new 26 TAC §745.10001 which ap-

peared in the April 24, 2020, issue of the Texas Register (45
TexReg 2608).

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002372

Karen Ray

Chief Counsel

Health and Human Services Commission

Effective date: June 12, 2020

For further information, please call: (512) 438-2922

¢ ¢ ¢
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 13. CULTURAL RESOURCES

PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 2. GENERAL POLICIES AND
PROCEDURES

SUBCHAPTER A. PRINCIPLES AND
PROCEDURES OF THE COMMISSION

13 TAC §§2.3, 2.5, 2.7 - 2.9, 2.46, 2.48

The Texas State Library and Archives Commission (commis-
sion) adopts amendments to 13 TAC §§2.3, Procedures of the
Commission; 2.7, Library Systems Act Advisory Board; 2.8,
Texas Historical Records Advisory Board; 2.46, Negotiated
Rulemaking; 2.48, Petition for Adoption of Rule Changes; new
§2.5, Advisory Committees; General Requirements and new
§2.9, TexShare Library Consortium Advisory Board (TexShare
Advisory Board). Sections 2.3 and 2.48 are adopted without
changes to the proposed text as published in the March 13,
2020 issue of the Texas Register (45 TexReg 1780). These
sections will not be republished. Sections 2.5, 2.7 - 2.9, and
2.46 are adopted with changes to the text as proposed in the
March 13, 2020, issue of the Texas Register (45 TexReg 1780)
and will be republished.

The amendments and new rule in part implement Government
Code, §441.0065 and the Sunset Advisory Commission's Rec-
ommendation 4.3, Sunset Advisory Commission Staff Report
with Final Results, 2018-2019 (86th Legislature) related to ad-
visory committees. New §2.5 establishes the general require-
ments for all advisory committees of the commission. Unless
otherwise provided by law or a commission rule, the general re-
quirements apply to all commission advisory committees estab-
lished by rule. The section has been modified on adoption to in-
clude the general statement that the section governs procedures
for the creation and operation of advisory committees, except as
provided by law or commission rule. In the proposed version, a
similar disclaimer was included in individual subsections of §2.5.
Including this language in subsection (a) clarifies that all sections
of §2.5 apply unless otherwise specified.

Amended §2.7 and §2.8 and new §2.9 re-establish the Library
Systems Act Advisory Board, the Texas Historical Records Ad-
visory Board, and the TexShare Library Consortium Advisory
Board, each with an expiration date of February 20, 2024. On
adoption, the commission clarified and simplified each of these
sections by removing the subsections that provided that each ad-
visory committee must comply with §2.5, except for certain spec-
ified sections. With the clarification to §2.5 referenced above, a
restatement of such applicability is unnecessary in §§2.7 - 2.9.

As specified in §2.5(a), any provision of law or rule regarding the
creation or operation of an advisory committee will control over
a requirement of §2.5 in the event of a difference. For example,
§2.7(c) and Government Code, §441.124(b) specify that the term
of office for each LSA Board member is three years. Therefore,
§2.5(e) (providing that members of advisory committees serve
two- or four-year terms) will not apply to the LSA Board. Simi-
larly, §2.5(c) regarding appointment procedures will not apply to
the THRAB because §2.8(c) and Government Code, §441.243
prescribe the THRAB membership, which includes public mem-
bers appointed by the Governor.

The amendment to §2.3 amends subsection (e) to change the
minimum number of commission meetings per year from six to
five.

The amendments to §2.46 update the language for clarity and
consistency with the statutory language for negotiated rulemak-
ing in Government Code, Chapter 2008.

The amendments to §2.48 update the rule title and language for
clarity and consistency with the statutory language for petitions
for the adoption of rules in Government Code, §2001.021.

No comments were received regarding adoption of the amend-
ments or new rules.

STATUTORY AUTHORITY. The amendments and new rules
are adopted under Government Code, §441.0065, which autho-
rizes the commission to establish advisory committees by rule;
Government Code, §441.226, which requires the commission
to adopt rules regarding the organization and structure of the
TexShare Advisory Board; Government Code, §2110.005, which
requires a state agency that establishes an advisory committee
to state the purpose and tasks of the committee and describe
the manner in which the committee will report to the agency by
rule; Government Code, §2110.008, which authorizes a state
agency to designate the date on which an advisory committee
will automatically be abolished by rule; Government Code,
§2001.021, which requires a state agency to prescribe the form
for a petition for the adoption of rules and the procedure for its
submission, consideration, and disposition; and Government
Code, §2001.004, which requires a state agency to adopt rules
of practice stating the nature and requirements of all available
formal and informal procedures.

CROSS REFERENCE TO STATUTE. Government Code, Chap-
ters 441, 2001, 2008, 2110.

$2.5.  Advisory Committees, General Requirements.

(a) Purpose and scope. This section governs procedures for
the creation and operation of advisory committees, except as otherwise
provided by law or commission rule. The purpose of an advisory com-
mittee is to make recommendations to the commission on programs,
rules, and policies affecting the delivery of information services in the
state. An advisory committee's sole role is to advise the commission.
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An advisory committee has no executive or administrative powers or
duties with respect to the operation of the commission, and all such
powers and duties rest solely with the commission.

(b) Creation and duration of advisory committees. The com-
mission shall create advisory committees by commission order. An
advisory committee is abolished on the fourth anniversary of the date
of its creation unless the commission designates a different expiration
date for an advisory committee or an advisory committee has a specific
duration prescribed by law.

(c) Appointment procedures. The commission will appoint
members to an advisory committee based on advice and input from
the director and librarian. Each advisory committee will elect from its
members a presiding officer, who will report the advisory committee's
recommendations to the commission.

(d) Size and quorum requirement. An advisory committee
must be composed of a reasonable number of members not to exceed
24. A majority of advisory committee membership will constitute a
quorum. An advisory committee may act only by majority vote of the
members present at the meeting.

(e) Membership terms. Advisory committee members:

(1) may serve two- or four-year staggered terms, as ordered
by the commission; and

(2) are appointed by and serve at the pleasure of the com-
mission. If a member resigns, dies, becomes incapacitated, is removed
by the commission, otherwise vacates the position, or becomes ineligi-
ble prior to the end of the member's term, the commission will appoint
a replacement to serve the remainder of the unexpired term.

(f) Conditions of membership.

(1) Qualifications. To be eligible to serve as a member of
an advisory committee, a person must have knowledge about and in-
terests in the specific purpose and tasks of an advisory committee as
established by commission order.

(2) Conflict of interest. Advisory committee members are
subject to the same laws and policies governing ethical standards of
conduct as those for commission members and employees.

(3) Training requirements. Each member of an advisory
committee must complete training regarding the Open Meetings Act,
Chapter 551 of the Government Code, and the Public Information Act,
Chapter 552 of the Government Code.

(g) Administrative support. For each advisory committee, the
director and librarian will designate a division of the commission that
will be responsible for providing any necessary administrative support
essential to the functions of the committee.

(h) Meetings.

(1) Meeting requirements. The division designated for an
advisory committee under subsection (g) of this section shall submit to
the Secretary of State notice of a meeting of the advisory committee.
The notice must provide the date, time, place, and subject of the meet-
ing. All advisory committee meetings shall be open to the public.

(2) Scheduling of meetings. Meeting dates, times, places,
and agendas will be set by the division designated under subsection (g)
of this section.

(3) Attendance. A record of attendance at each meeting of
an advisory committee will be made. Unless otherwise provided by
law, if a member of an advisory committee misses three consecutive
advisory committee meetings, the member automatically vacates the

position and the commission will appoint a new member to fill the re-
mainder of the unexpired term created by the vacancy.

(i) Record. Commission staff shall maintain minutes of each
advisory committee meeting and distribute copies of approved minutes
and other advisory committee documents to the commission and advi-
sory committee members.

(j) Reporting recommendations. An advisory committee shall
report its recommendations to the commission in writing. The presid-
ing officer of an advisory committee or designee may appear before the
commission to present the committee's recommendations.

(k) Reimbursement. Members of an advisory committee shall
not be reimbursed for expenses unless reimbursement is authorized by
law and approved by the director and librarian.

(I) Review of advisory committees. The commission shall
monitor the composition and activities of advisory committees. To
enable the commission to evaluate the continuing need for an advisory
committee, an advisory committee shall report in writing to the
commission a minimum of once per year. The report provided by
the advisory committee shall be sufficient to allow the commission to
properly evaluate the committee's work and usefulness.

(m) Compliance with the Open Meetings Act. An advisory
committee shall comply with the Open Meetings Act, Government
Code, Chapter 551.

(n) Rules. For each advisory committee appointed, the com-
mission shall adopt rules that address the purpose of the advisory com-
mittee. The rules may address additional items, including membership
qualifications, terms of service, operating procedures, and other stan-
dards to ensure the effectiveness of an advisory committee appointed
under this subchapter.

§2.7.  Library Systems Act Advisory Board (LSA Board).

(a) The LSA Board is created to advise the commission on
matters relating to the Library Systems Act. The LSA Board's tasks
include reviewing and making recommendations regarding the mini-
mum standards for accreditation of libraries in the state library system,
reviewing and making recommendations regarding the application of
the standards to local libraries, reviewing and making recommenda-
tions regarding the future development of the Library Systems Act, re-
viewing and making recommendations regarding grant programs for
local libraries, and reviewing and making recommendations regarding
agency programs that affect local libraries.

(b) The LSA Board reports to the commission through its
meetings and meeting minutes, and/or reports or letters to the Director
and Librarian.

(c) The LSA Board membership consists of five librarians
qualified by training, experience, and interest to advise the commission
on the policy to be followed in applying Government Code, Chapter
441, Subchapter I, Library Systems. The term of office for each LSA
Board member is three years.

(d) The LSA Board shall expire on February 20, 2024.
§2.8.  Texas Historical Records Advisory Board (THRAB).

(a) The THRAB is created to serve as the central advisory
body for historical records planning and projects funded by the Na-
tional Historical Publications and Records Commission that are devel-
oped and implemented in this state and advise the Texas State Library
and Archives Commission on matters related to historical records in
the state. The advisory board's tasks include those enumerated in Gov-
ernment Code §441.242.
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(b) The advisory board reports to the commission through its
meetings and meeting minutes, and/or reports or letters to the Director
and Librarian.

(c) The THRAB is composed of:

(1) the state archivist, who shall be appointed as the histor-
ical records coordinator by the governor and who serves as presiding
officer of the THRAB;

(2) two public members, appointed by the governor; and

(3) six members, appointed by the director and librarian,
who must have recognized experience in the administration of govern-
ment records, historical records, or archives.

(d) The terms of office for the members of the THRAB are as
follows:

(1) The historical records coordinator serves a four year
term;

(2) The two public members appointed by the governor
serve staggered terms of three years with the terms of the members
expiring on February 1 of different years; and

(3) The six members appointed by the director and librarian
serve staggered terms of three years with the terms of one-third of the
members expiring on February 1 of each year.

(e) The THRAB shall expire on February 20, 2024.

$2.9.  TexShare Library Consortium Advisory Board (TexShare Advi-
sory Board).

(a) The TexShare Advisory Board is created to advise the com-
mission on matters relating to the consortium.

(b) The TexShare Advisory Board membership shall represent
the various types of libraries comprising the membership of the con-
sortium, with at least two members representing the general public.
Members must be qualified by training and experience to advise the
commission on policy to be followed in applying Government Code,
Chapter 441, Subchapter M, TexShare Library Consortium. TexShare
Advisory Board members serve three-year terms beginning September
I.

(c) The TexShare Advisory Board shall expire on February 20,
2024.

$2.46. Negotiated Rulemaking.

(a) It is the commission's policy to engage in negotiated rule-
making procedures under Government Code, Chapter 2008, when ap-
propriate. When the commission finds that proposed rules are likely to
be complex or controversial, or to affect disparate groups, negotiated
rulemaking may be proposed.

(b) When negotiated rulemaking is proposed, the director and
librarian will appoint a convenor to assist in determining whether it
is advisable to proceed. The convenor shall perform the duties and
responsibilities contained in Government Code, Chapter 2008.

(c) If the convenor recommends proceeding with negotiated
rulemaking and the commission adopts the recommendation, the com-
mission shall initiate negotiated rulemaking according to the provisions
of Government Code, Chapter 2008.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.
TRD-202002334

Sarah Swanson

General Counsel

Texas State Library and Archives Commission
Effective date: July 1, 2020

Proposal publication date: March 13, 2020

For further information, please call: (512) 463-5591

¢ ¢ ¢
13 TAC §2.6, §2.57

The Texas State Library and Archives Commission (commission)
adopts the repeal of §2.6, Sunset Dates for Advisory Commit-
tees; and §2.57, Petition for Adoption of a Rule. The repeals of
these sections are adopted with no changes to the proposal as
published in the March 13, 2020, issue of the Texas Register (45
TexReg 1785). The rules will not be republished.

In conjunction with the adoption of these repeals, the commis-
sion is also adopting amendments to each of its existing advi-
sory committee rules and adopting a new rule applicable to ad-
visory committees generally. These amended and new rules es-
tablish each specific advisory committee's expiration date. The
commission is also adopting amendments to §2.48, Petition for
Adoption of Rules, to clarify the language and ensure consis-
tency with the statutory language for petitions for the adoption of
rules in Government Code, §2001.021.

Based on the adoption of these amendments and new rule, §2.6
and §2.57 are unnecessary and should be repealed.

No comments were received regarding adoption of the repeal.

STATUTORY AUTHORITY. The repeals are adopted under Gov-
ernment Code, §441.0065, which authorizes the commission
to establish advisory committees by rule; Government Code,
§2110.008, which authorizes a state agency to designate the
date on which an advisory committee will automatically be abol-
ished by rule; Government Code, §2001.021, which requires a
state agency to prescribe the form for a petition for the adoption
of rules and the procedure for its submission, consideration, and
disposition; and Government Code, §2001.004, which requires
a state agency to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

CROSS REFERENCE TO STATUTE. Government Code, Chap-
ters 441, 2001, 2008, 2110.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002335

Sarah Swanson

General Counsel

Texas State Library and Archives Commission
Effective date: July 1, 2020

Proposal publication date: March 13, 2020

For further information, please call: (512) 463-5591

¢ ¢ ¢
TITLE 16. ECONOMIC REGULATION

PART 2. PUBLIC UTILITY
COMMISSION OF TEXAS
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CHAPTER 24. SUBSTANTIVE RULES
APPLICABLE TO WATER AND SEWER
SERVICE PROVIDERS

The Public Utility Commission of Texas (commission) repeals ex-
isting 16 TAC §24.245, relating to revocation of a certificate of
convenience and necessity, and adopts new 16 TAC §24.245,
relating to revocation of a certificate of convenience and neces-
sity or amendment of a certificate of convenience and necessity
by decertification, expedited release, or streamlined expedited
release, with changes to the proposed text as published in the
March 13, 2020, issue of the Texas Register (45 TexReg 1787).
The new rule will implement Senate Bill 2272, enacted by the
86th Texas Legislature, and clarify processes for revocation or
amendment of certificates of convenience and necessity (CCN)
by decertification, expedited release, and streamlined expedited
release. This repeal and new rule are adopted under Project
Number 50028.

No public hearing was requested so no public hearing was held.

The Texas Association of Water Companies (TAWC) submitted
comments on the proposed new rule. No reply comments were
received.

Unless otherwise specified, all references to subsections, para-
graphs, and subparagraphs relate to §24.245.

General Comments on §24.245

TAWC would like the commission to adopt CCN policies that pro-
vide the best opportunity possible for CCN holders to retain their
lawfully obtained CCNs and receive just and adequate compen-
sation under the applicable statutory framework.

Commission Response

The new rule is intended to implement Texas Water Code re-
quirements and the policies established by the Legislature.

§24.245(c)(1)

Proposed paragraph (c)(1) states "An order of the commission
in any proceeding under this section does not create a vested
property right." TAWC requested that the commission not adopt
this proposed provision because the language is not statutorily
required, suggests the commission can determine by rule what
is or is not a vested property right in Texas, and is unnecessary
in the context of a CCN decertification proceeding.

Commission Response

The commission agrees that the provision is unnecessary
and removes it from the rule.

§24.245(d)(2)(F)

Proposed subsection (d) applies to CCN revocations or amend-
ments initiated by the commission or the CCN holder. TAWC
stated that the proposed language for §24.245(d)(2)(F) should
be modified to clarify that it applies only to decertification amend-
ments or revocations by consent ordered under subsection (d)
and not to other CCN application matters filed under other com-
mission rules or pursuant to agreements.

Commission Response

The commission modifies §24.245(d)(2)(F) to clarify that
it applies only to CCN revocations and decertifications
ordered under §24.245(d)(2).

§24.245()(2) and (5)

Proposed subsection (e) implements TWC §13.2451 which pro-
vides for decertification of a municipality's service area under
certain circumstances. TAWC requested that the rule permit
any retail public utility, not just retail public utilities with "adja-
cent" service areas, to file a petition to remove certificated areas
under this subsection. TAWC stated that it is not clear whether
"adjacent" means directly abutting the area to be removed or fur-
ther away. TAWC suggested that for purposes of both paragraph
(e)(2) and notice under paragraph (e)(5), it might be appropriate
to define the appropriate distance as up to two miles away in line
with CCN application notice requirements.

Commission Response

The commission deletes paragraph (e)(2) and modifies
paragraph (e)(5) of the proposed rule to provide flexibility
concerning who may file a petition under this subsection
and will determine eligibility to submit a petition and appro-
priate notice on a case by case basis.

§24.245(f)(4)

Proposed paragraph (f)(4) provides that the fact that a CCN
holder is a borrower under a federal loan program is not a bar to
a request for expedited release and provision of services by an
alternate retail public utility. TAWC questioned the legality of the
federal debt language in light of recent federal court decisions
and stated that the commission should consider removing this
language.

Commission Response

The commission declines to modify the rule as suggested
by TAWC. The proposed rule is based on clear requirements
in TWC §13.254(a-1). The court challenges to which TAWC
refers are not yet finally decided. If a change in law occurs,
the commission will implement the new law at that time.

§24.245()(14)

Proposed paragraph (f)(14) relates to compensation to a former
CCN holder after expedited release has been granted. TAWC
commented that a CCN holder should not be required to file a
response to a petition under subsection (f) concerning release or
face a requirement to overcome a "rebuttable presumption” that
no compensation should be paid. TAWC stated that the propri-
ety of CCN release and compensation are two different issues
and should be handled separately and the following language,
which is not statutorily required, should be removed: "If the cur-
rent CCN holder did not timely file a response to the landowner's
petition, there is a rebuttable presumption that the amount of
compensation to be paid is zero."

Commission Response
The commission modifies the rule as proposed by TAWC.
§24.245(g)

Proposed subsection (g) provides that the commission will de-
termine the compensation to be paid to the CCN holder at the
time another retail public utility seeks to provide service in the
removed area and before service is actually provided. TAWC
requested the commission to manage the award of compensa-
tion for a TWC §13.254(a-1) expedited release in the same pro-
ceeding as the CCN release to make the process more like the
streamlined expedited release process and provide better as-
surance to Texas utilities that compensation will in fact be ad-
dressed. TAWC stated that leaving compensation to a future po-
tential proceeding does not guarantee CCN holders will be com-
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pensated because there is no requirement for the alternate retail
public utility used as the basis for an (a-1) expedited release to
actually provide notice of intent to serve the released area. A pe-
titioning landowner and the alternate retail public utility contem-
plated could potentially fail to come to terms on a non-standard
service agreement and leave the area unserved, which could
also leave the CCN holder that lost service territory uncompen-
sated.

Commission Response

The commission declines to modify the rule as requested
by TAWC. TWC §13.254(e) provides that after expedited
release under §13.254(a-1), the amount of compensation,
if any, must be determined at the time another retail public
utility seeks to provide service. The utility that ultimately
seeks to serve the area, which may or may not be the
alternate retail public utility identified by the petitioning
landowner, is not required to be a party to the expedited
release proceeding. Therefore, it may not be possible to
decide the amount of compensation in the proceeding on
the petition for expedited release. In streamlined expedited
release proceedings, no consideration is required to be
given to future service to the removed area, although under
TWC §13.2541(a), which incorporates TWC §13.254(d), no
utility may serve the removed area until compensation has
been paid. The compensation to the CCN holder is paid by
the petitioning landowner and there is a statutory deadline
for payment.

§24.245(g)(3)

Proposed paragraph (g)(3) provides that if a former CCN holder
and prospective retail public utility have agreed on the amount
of compensation to be paid, they must make a joint filing stat-
ing the amount of compensation to be paid. TAWC questioned
the requirement to file a statement about the amount of agreed
compensation in a TWC §13.254(a-1) expedited release matter.
TAWC stated that this requirement could be viewed as violative
of settlement privileges and chill negotiation efforts, and that ata
minimum, the rule should clarify that the statement may be filed
confidentially.

Commission Response

The commission declines to modify the proposed rule.
The commission is required to find that the compensation
amount is just and adequate and cannot make such a
finding without knowing the amount. The commission's
procedural rules provide for filing of information claimed
to be confidential, subject to the commission's authority to
declassify information later determined not to be confiden-
tial.

§24.245(h)(1)(C)

Proposed subparagraph (h)(1)(C) provides that the owner of a
tract of land may petition for streamlined expedited release of all
or a portion of the tract of land if at least part of the tract of land
is located in the current CCN holder's certificated service area
and at least some of that part is located in a qualifying county.
TAWC commented that the rule should require that the entire 25
acres should be required to be in a targeted CCN and qualifying
county to be eligible for removal. TAWC stated that the proposed
requirement expands the types of tracts eligible for removal from
a CCN holder's certificated service area to the detriment of Texas
utilities.

Commission Response

The commission declines to modify the rule as proposed by
TAWC. The provision to which TAWC objects is in the cur-
rent commission rule and reflects the commission's inter-
pretation of the TWC §13.2541 requirements.

§24.245(h)(8)

Proposed paragraph (h)(8) provides that the fact that a CCN
holder is a borrower under a federal loan program is not a bar to
the release of land under §24.245(h) and the CCN holder must
not initiate an application to borrow money under a federal loan
program after the date the petition is filed until the commission
issues a final decision on the petition. TAWC questioned the le-
gality of the federal debt language in light of recent federal court
decisions and stated that the commission should consider re-
moving this language.

Commission Response

The commission declines to modify the rule as suggested
by TAWC. The proposed rule is based on clear requirements
in TWC §13.2541(d) and (e). The court challenges to which
TAWC refers are not yet finally decided. If a change in law
occurs, the commission will implement the new law at that
time.

§24.245())

Proposed subsection (i) applies to determination of compensa-
tion to the former CCN holder after streamlined expedited re-
lease. TAWC would like 16 TAC §24.245(i) clarified to state that
compensation will be determined in the same proceeding as the
streamlined expedited release.

Commission Response

The commission's current practice is to address release
and compensation in the same proceeding and modifies the
rule to expressly provide that the amount of compensation
will be decided in the same proceeding as the petition for
streamlined expedited release.

§24.245(i)(1)

Proposed paragraph (i)(1) provides that if a former CCN holder
and landowner have agreed on the amount of compensation
to be paid, they must make a joint filing stating the amount of
compensation to be paid. TAWC questioned the requirement to
file a statement about the amount of agreed compensation in
a §13.2541 streamlined expedited release matter. TAWC com-
mented that this type of statement could be viewed as violative
of settlement privileges and chill negotiation efforts and that at a
minimum the rule should clarify that the statement may be filed
confidentially.

Commission Response

The commission declines to modify the proposed rule.
The commission is required to find that the compensation
amount is just and adequate and cannot make such a
finding without knowing the amount. The commission's
procedural rules provide for filing of information claimed
to be confidential, subject to the commission's authority to
declassify information later determined not to be confiden-
tial.

§24.245(i)(4)

TAWC disagreed with the inclusion of proposed paragraph (i)(4)
which provides that if the former CCN holder fails to make a
filing about the amount of agreed compensation or to engage
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an appraiser or file an appraisal within the timeframes required,
the amount of compensation to be paid will be deemed to be
zero. TAWC stated that CCN holders targeted by streamlined
expedited release petitions should never receive zero dollars as
compensation because TWC §13.254(d) and (g) as incorporated
by reference in TWC §13.2541 collectively mandate a require-
ment for "just and adequate compensation" which should be re-
quired whether a targeted CCN holder makes a filing regarding
compensation or not. TAWC further stated that the petitioner
and the commission should be required to figure out the ap-
propriate amount owed with or without a filing by the targeted
CCN holder. TAWC stated that the PUC continues to order CCN
holders who lose service territory through the streamlined expe-
dited release process to make a county recording with a map
and boundary description of the changed CCN area pursuant to
TWC §13.257(r) for which there is typically a filing fee and time
involved. Further, some amount of time and expense is always
required for a CCN holder's attorney or other representative to
review and determine an appropriate response to each stream-
lined expedited release petition filed against it. TAWC stated that
these minimum expenses exist regardless of whether a targeted
CCN holder makes a filing so there should be some "just and
adequate" amount awarded.

Commission Response

The commission declines to modify the rule because TWC
§13.2541 requires the former CCN holder to reach an agree-
ment with the landowner or engage an appraiser. The pro-
posed rule is intended to provide an incentive for the for-
mer CCN holder to comply with the statutory requirements
so that the proceeding can be concluded within the required
time periods.

§24.245(i)(5)

TAWC noted that this paragraph includes a typographical error.
"CNN" should be changed to "CCN."

Commission Response
The commission corrects the typographical error.
§24.245(j)

TWC §13.254(g) and proposed 16 TAC §24.245(j)(2)(H) allow
consideration of "other relevant factors" in compensation deter-
minations. TAWC commented that proposed §24.245(j) should
specifically permit consideration of expenses required to com-
ply with TWC §13.257(r). TAWC stated that the rule should also
recognize that the revenue stream lost from anticipated future
customers in growth areas, not just existing customers which
typically do not exist in expedited release and streamlined expe-
dited release situations, is a "relevant" compensation consider-
ation even though not specifically stated in TWC §13.254(g).

Commission Response

The commission modifies the rule to expressly provide
for expenses incurred under TWC §13.257(r) as necessary
and reasonable legal expenses under §24.245(j)(2)(G). The
commission declines to modify the rule to expressly allow
recovery of the revenue stream from future customers
because it is not included in TWC §13.254(g). However,
the former CCN holder is able to request recovery under
§24.245(j)(2)(H).

Appraiser Qualifications

TAWC stated that the proposed rule does not establish qualifica-
tions or a procedure for maintaining a list of qualified individuals
for appraisal preparation under the TWC §§13.254 and 13.2541
compensation procedures and suggested that the commission
establish ground rules for who can perform this work.

Commission Response

The commission does not adopt requirements for apprais-
ers in this project because it is outside the scope of the no-
tice of the proposed rule.

All comments, including any not specifically referenced herein,
were fully considered by the commission. In adopting this sec-
tion, the commission makes other modifications for the purpose
of clarifying its intent.

SUBCHAPTER H. CERTIFICATES OF
CONVENIENCE AND NECESSITY
16 TAC §24.245

This repeal is adopted under the Texas Water Code §13.041,
which provides the commission with the authority to make and
enforce rules reasonably required in the exercise of its pow-
ers and jurisdiction; Texas Water Code §13.254, which autho-
rizes decertification and expedited release; Texas Water Code
§13.2541, which authorizes streamlined expedited release; and
Texas Water Code §13.2551, which authorizes the commission
to place conditions on decertification.

Cross reference to statutes: Texas Water Code §§13.041,

13.254, 13.2541 and 13.2551.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002363

Andrea Gonzalez

Rules Coordinator

Public Utility Commission of Texas

Effective date: July 2, 2020

Proposal publication date: March 13, 2020

For further information, please call: (512) 936-7244

14 ¢ 14
16 TAC §24.245
Statutory Authority

The new rule is adopted under Texas Water Code §13.041,
which provides the commission with the authority to make and
enforce rules reasonably required in the exercise of its powers
and jurisdiction, and Texas Water Code §13.2551, which autho-
rizes the commission to place conditions on decertification.

Cross reference to statutes: Texas Water Code §§13.041 and
13.2551.

$24.245.  Revocation of a Certificate of Convenience and Necessity
or Amendment of a Certificate of Convenience and Necessity by De-
certification, Expedited Release, or Streamlined Expedited Release.

(a) Applicability. This section applies to proceedings for revo-
cation or amendment by decertification, expedited release, or stream-
lined expedited release of a certificate of convenience and necessity
(CCN).
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(b) Definitions. The following terms, when used in this sec-
tion, have the following meanings unless the context indicates other-
wise:

(1) Alternate retail public utility -- The retail public utility
from which a landowner plans to receive service after the landowner
obtains expedited release under subsection (f) of this section.

(2) Amendment -- The change of a CCN to remove a por-
tion of a service area by decertification amendment, expedited release,
or streamlined expedited release.

(3) Current CCN holder -- An entity that currently holds a
CCN to provide service to an area for which revocation or amendment
is sought.

(4) Decertification amendment -- A process by which a por-
tion of a certificated service area is removed from a CCN, other than
expedited release or streamlined expedited release.

(5) Expedited Release -- Removal of a tract of land from a
CCN area under Texas Water Code (TWC) §13.254(a-1).

(6) Former CCN holder -- An entity that formerly held a
CCN to provide service to an area that was removed from the entity's
service area by revocation or amendment.

(7) Landowner -- The owner of a tract of land who files a
petition for expedited release or streamlined expedited release.

(8) Prospective retail public utility -- A retail public utility
seeking to provide service to a removed area.

(9) Removed area -- Area that will be or has been removed
under this section from a CCN.

(10) Streamlined Expedited Release -- Removal of a tract
of'land from a CCN area under TWC §13.2541.

(c) Provisions applicable to all proceedings for revocation, de-
certification amendment, expedited release, or streamlined expedited
release.

(1) An order of the commission issued under this section
does not transfer any property, except as provided under subsection (1)
of this section.

(2) A former CCN holder is not required to provide service
within a removed area.

(3) If the CCN of any retail public utility is revoked or
amended by decertification, expedited release, or streamlined expe-
dited release, the commission may by order require one or more other
retail public utilities to provide service to the removed area, but only
with the consent of each retail public utility that is to provide service.

(4) A retail public utility, including an alternate retail pub-
lic utility, may not in any way render retail water or sewer service di-
rectly or indirectly to the public in a removed area unless any compen-
sation due has been paid to the former CCN holder and a CCN to serve
the area has been obtained, if one is required.

(d) Revocation or amendment by decertification.

(1) Atany time after notice and opportunity for hearing, the
commission may revoke any CCN or amend any CCN by decertifying
a portion of the service area if the commission finds that any of the
circumstances identified in this paragraph exist.

(A) The current CCN holder has never provided, is no
longer providing, is incapable of providing, or has failed to provide
continuous and adequate service in all or part of the certificated service
area. If the current CCN holder opposes revocation or decertification

amendment on one of these bases, it has the burden of proving that it
is, or is capable of, providing continuous and adequate service.

(B) The current CCN holder is in an affected county
as defined in TWC §16.341, and the cost of providing service by the
current CCN holder is so prohibitively expensive as to constitute denial
of service. Absent other relevant factors, for commercial developments
or residential developments started after September 1, 1997, the fact
that the cost of obtaining service from the current CCN holder makes
the development economically unfeasible does not render such cost
prohibitively expensive.

(C) The current CCN holder has agreed in writing to al-
low another retail public utility to provide service within its certificated
service area or a portion of its service area, except for an interim pe-
riod, without amending its CCN.

(D) The current CCN holder failed to apply for a cease-
and-desist order under TWC §13.252 and §24.255 of this title (relat-
ing to content of request for cease and desist order by the commission
under TWC §13.252) within 180 days of the date that the current CCN
holder became aware that another retail public utility was providing
service within the current CCN holder's certificated service area, unless
the current CCN holder proves that good cause exists for its failure to
timely apply for a cease-and-desist order.

(E) The current CCN holder has consented in writing to
the revocation or amendment.

(2) A retail public utility may file a written request with the
commission to revoke its CCN or to amend its CCN by decertifying a
portion of the service area.

(A) The retail public utility must provide, at the time its
request is filed, notice of its request to each customer and landowner
within the affected service area of the utility.

(B) The request must specify the area that is requested
to be revoked or removed from the CCN area.

(C) The request must address the effect of the revoca-
tion or decertification amendment on the current CCN holder, any ex-
isting customers, and landowners in the affected service area.

(D) The request must include the mapping information
required by §24.257 of this title (relating to Mapping Requirements for
Certificate of Convenience and Necessity Applications).

(E) The commission may deny the request to revoke or
amend a CCN if existing customers or landowners will be adversely
affected.

(F) If a retail public utility's request for decertification
amendment or revocation by consent under this paragraph is granted,
the retail public utility is not entitled to compensation from a prospec-
tive retail public utility.

(3) The commission may initiate a proceeding to revoke a
CCN or decertify a portion of a service area on its own motion or upon
request of commission staff.

(4) The current CCN holder has the burden to establish that
it is, or is capable of, providing continuous and adequate service and, if
applicable, that there is good cause for failing to file a cease and desist
action under TWC §13.252 and §24.255 of this title.

(e) Decertification amendment for a municipality's service
area. After notice to a municipality and an opportunity for a hearing,
the commission may decertify an area that is located outside the mu-
nicipality's extraterritorial jurisdictional boundary if the municipality
has not provided service to the area on or before the fifth anniversary
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of the date the CCN was granted for the area. This subsection does not
apply to an area that was transferred to a municipality's certificated
service area by the commission and for which the municipality has
spent public funds.

(1) A proceeding to remove an area from a municipality's
service area may be initiated by the commission with or without a pe-
tition.

(2) A petition filed under this subsection must allege that a
CCN was granted for the area more than five years before the petition
was filed and the municipality has not provided service in the area.

(3) A petition filed under this subsection must include the
mapping information required by §24.257 of this title.

(4) Notice of the proceeding to remove an area must be
given to the municipality, landowners within the area to be removed,
and other retail public utilities as determined by the presiding officer.

(5) If the municipality asserts that it is providing service to
the area, the municipality has the burden to prove that assertion.

(f) Expedited release.

(1) An owner of a tract of land may petition the commis-
sion for expedited release of all or a portion of the tract of land from a
current CCN holder's certificated service area so that the area may re-
ceive service from an alternate retail public utility if all the following
circumstances exist:

(A) the tract of land is at least 50 acres in size;

(B) the tract of land is not located in a platted subdivi-
sion actually receiving service;

(C) the landowner has submitted a request for service
to the current CCN holder at least 90 calendar days before filing the
petition;

(D) the alternate retail public utility possesses the finan-
cial, managerial, and technical capability to provide service as identi-
fied in the request for service provided under paragraph (5) of this sub-
section on a continuous and adequate basis; and

(E) the current CCN holder:
(i) has refused to provide service;

(ii) cannot provide service as identified in the re-
quest for service provided under paragraph (5) of this subsection on
a continuous and adequate basis; or

(iii)  conditions the provision of service on the pay-
ment of costs not properly allocable directly to the landowner's service
request, as determined by the commission.

(2) Anowner of a tract of land may not file a petition under
paragraph (1) of this subsection if the landowner's property is located in
the boundaries of any municipality or the extraterritorial jurisdiction of
a municipality with a population of more than 500,000 and the munic-
ipality or retail public utility owned by the municipality is the current
CCN holder.

(3) The landowner's desired alternate retail public utility
must be:

(A) an existing retail public utility; or

(B) a district proposed to be created under article 16,
§59 or article 3, §52 of the Texas Constitution.

(4) The fact that a current CCN holder is a borrower under
a federal loan program does not prohibit the filing of a petition under

this subsection or authorizing an alternate retail public utility to provide
service to the removed area.

(5) The landowner must submit to the current CCN holder
a written request for service. The request must be sent by certified mail,
return receipt requested, or by hand delivery with written acknowledge-
ment of receipt. For a request other than for standard residential or
commercial service, the written request must identify the following:

(A) the tract of land or portion of the tract of land for
which service is sought;

(B) the time frame within which service is needed for
current and projected service demands in the tract of land;

(C) the reasonable level and manner of service needed
for current and projected service demands in the area;

(D) the approximate cost for the alternate retail public
utility to provide service at the same level, and in the same manner, that
is requested from the current CCN holder;

(E) the flow and pressure requirements and specific in-
frastructure needs, including line size and system capacity for the re-
quired level of fire protection requested, if any; and

(F) any additional information requested by the current
CCN holder that is reasonably related to determining the capacity or
cost of providing service at the level, in the manner, and in the time
frame, requested.

(6) The landowner's petition for expedited release under
this subsection must be verified by a notarized affidavit and demon-
strate that the circumstances identified in paragraph (1) of this subsec-
tion exist. The petition must include the following:

(A) the name of the alternate retail public utility;

(B) a copy of the request for service submitted as re-
quired by paragraph (5) of this subsection;

(C) acopy of the current CCN holder's response to the
request for service, if any;

(D) copies of deeds demonstrating ownership of the
tract of land by the landowner; and

(E) the mapping information described in subsection
(k) of this section.

(7) The landowner must mail a copy of the petition to the
current CCN holder and the alternate retail public utility via certified
mail on the day that the landowner files the petition with the commis-
sion.

(8) The presiding officer will determine whether the peti-
tion is administratively complete. If the petition is determined not to
be administratively complete, the presiding officer will issue an order
describing the deficiencies in the petition and setting a deadline for the
petitioner to address the deficiencies. When the petition is determined
to be administratively complete, the presiding officer will establish a
procedural schedule that is consistent with paragraphs (9) and (10) of
this subsection. The presiding officer may recommend dismissal of
the petition under §22.181(d) of this title if the petitioner fails to sup-
plement or amend the petition within the required timeframe after the
presiding officer has determined that the petition is not administratively
complete.

(9) The current CCN holder may file a response to the peti-
tion within a timeframe specified by the presiding officer, not to exceed
20 days from the date the petition is determined to be administratively
complete. The response must be verified by a notarized affidavit.
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(10) The commission will grant the petition within 60 cal-
endar days from the date the petition was found to be administratively
complete unless the commission makes an express finding that the
landowner failed to satisfy all of the requirements of this subsection
and makes separate findings of fact and conclusions of law for each re-
quirement based solely on the information provided by the landowner
and the current CCN holder. The commission may condition the grant-
ing or denial of a petition on terms and conditions specifically related
to the landowner's service request and all relevant information submit-
ted by the landowner, the current CCN holder, and commission staff.

(11) The commission will base its decision on the filings
submitted by the current CCN holder, the landowner, and commission
staff. Chapter 2001 of the Texas Government Code does not apply to
any petition filed under this subsection. The current CCN holder or
landowner may file a motion for rehearing of the commission's deci-
sion on the same timeline that applies to other final orders of the com-
mission. The commission's order ruling on the petition may not be
appealed.

(12) If the current CCN holder has never made service
available through planning, design, construction of facilities, or
contractual obligations to provide service to the tract of land, the
commission is not required to find that the alternate retail public utility
can provide better service than the current CCN holder, but only that
the alternate retail public utility can provide the requested service.
This paragraph does not apply to Cameron, Willacy, and Hidalgo
Counties or to a county that meets any of the following criteria:

(A) the county has a population of more than 30,000
and less than 35,000 and borders the Red River;

(B) the county has a population of more than 100,000
and less than 200,000 and borders a county described by subparagraph
(A) of this paragraph;

(C) the county has a population of 130,000 or more and
is adjacent to a county with a population of 1.5 million or more that is
within 200 miles of an international border; or

(D) the county has a population of more than 40,000
and less than 50,000 and contains a portion of the San Antonio River.

(13) If the alternate retail public utility is a proposed dis-
trict, then the commission will condition the release of the tract of land
and required CCN amendment or revocation on the final and unappeal-
able creation of the district. The district must file a written notice with
the commission when the creation is complete and provide a copy of
the final order, judgment, or other document creating the district.

(14) The commission may require an award of compensa-
tion to the former CCN holder under subsection (g) of this section. The
determination of the amount of compensation, if any, will be made ac-
cording to the procedures in subsection (g) of this section.

(g) Determination of compensation to former CCN holder af-
ter revocation, decertification amendment or expedited release. The
determination of the monetary amount of compensation to be paid to
the former CCN holder, if any, will be determined at the time another
retail public utility seeks to provide service in the removed area and
before service is actually provided. This subsection does not apply to
revocations or decertification amendments under paragraph (d)(2) of
this section or to streamlined expedited release under subsection (h) of
this section.

(1) After the commission has issued its order granting revo-
cation, decertification, or expedited release, the prospective retail pub-
lic utility must file a notice of intent to provide service. A notice of
intent filed before the commission issues its order under subsection (d)

or (f) of this section is deemed to be filed on the date the commission's
order is signed.

(2) The notice of intent must include the following infor-
mation:

(A) a statement that the filing is a notice of intent to
provide service to an area that has been removed from a CCN under
subsection (d) or (f) of this section;

(B) the name and CCN number of the former CCN
holder; and

(C) whether the prospective retail public utility and for-
mer CCN holder have agreed on the amount of compensation to be paid
to the former CCN holder.

(3) Ifthe former CCN holder and prospective retail public
utility have agreed on the amount of compensation to be paid to the
former CCN holder, they must make a joint filing with the commission
stating the amount of the compensation to be paid.

(4) If the former CCN holder and prospective retail pub-
lic utility have not agreed on the compensation to be paid to the for-
mer CCN holder, the monetary amount of compensation must be de-
termined by a qualified individual or firm serving as an independent
appraiser as follows:

(A) If the former CCN holder and prospective retail
public utility have agreed on an independent appraiser, they must make
a joint filing with the commission identifying the individual or firm
who will be the independent appraiser within ten days of the filing of
the notice of intent under paragraph (1) of this subsection. The costs
of the independent appraiser must be borne by the prospective retail
public utility.

(B) If the former CCN holder and prospective retail
public utility cannot agree on an independent appraiser within ten
days of the filing of the notice of intent, the former CCN holder and
prospective retail public utility must each engage its own appraiser
at its own expense. Each appraiser must file its appraisal with the
commission within 60 calendar days of the filing of the notice of intent.
After receiving the appraisals, the commission will appoint a third
appraiser who must make a determination of compensation within 30
days. The determination by the commission-appointed appraiser may
not be less than the lower appraisal or more than the higher appraisal
of the appraisers engaged by the former CCN holder and prospective
retail public utility. The former CCN holder and prospective retail
public utility must each pay half the cost of the commission-appointed
appraisal directly to the commission-appointed appraiser.

(C) The appraisers must determine the amount of com-
pensation in accordance with subsection (j) of this section.

(5) The determination of compensation by the agreed-upon
appraiser under paragraph (4)(A) or the commission-appointed ap-
praiser under paragraph (4)(B) of this subsection is binding on the
commission, the landowner, the former CCN holder, and the prospec-
tive retail public utility.

(6) Ifthe former CCN holder fails to make a filing with the
commission about the amount of agreed compensation, or to engage
an appraiser, or file an appraisal within the timeframes required by this
subsection, the amount of compensation to be paid will be deemed to
be zero. If the prospective retail public utility fails to make a filing
with the commission about the amount of agreed compensation, or to
engage an appraiser, or file an appraisal within the timeframes required
by this subsection, the presiding officer may recommend dismissal of
the notice of intent to provide service to the removed area.
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(7) The commission will issue an order establishing the
amount of compensation to be paid to the former CCN holder not later
than 90 days after the date on which a retail public utility files its notice
of intent to provide service to the decertified area.

(h) Streamlined expedited release.

(1) The owner of a tract of land may petition the commis-
sion for streamlined expedited release of all or a portion of the tract of
land from the current CCN holder's certificated service area if all the
following conditions are met:

(A) the tract of land is at least 25 acres in size;

(B) the tract of land is not receiving service of the type
that the current CCN holder is authorized to provide under the applica-
ble CCN; and

(C) at least part of the tract of land is located in the cur-
rent CCN holder's certificated service area and at least some of that part
is located in a qualifying county.

(2) A qualifying county under paragraph (1)(C) of this sub-
section:

(A) has a population of at least one million;

(B) is adjacent to a county with a population of at least
one million, and does not have a population of more than 45,000 and
less than 47,500; or

(C) hasapopulation of more than 200,000 and less than
220,000 and does not contain a public or private university that had a
total enrollment in the most recent fall semester of 40,000 or more.

(3) A landowner seeking streamlined expedited release un-
der this subsection must file with the commission a petition and sup-
porting documentation containing the following information and veri-
fied by a notarized affidavit:

(A) a statement that the petition is being submitted un-
der TWC §13.2541 and this subsection;

(B) proofthat the tract of land is at least 25 acres in size;

(C) proof that at least part of the tract of land is located
in the current CCN holder's certificated service area and at least some
of that part is located in a qualifying county;

(D) astatement of facts that demonstrates that the tract
of land is not currently receiving service;

(E) copies of deeds demonstrating ownership of the
tract of land by the landowner;

(F) proof that a copy of the petition was mailed to the
current CCN holder via certified mail on the day that the landowner
filed the petition with the commission; and

(G) the mapping information described in subsection
(k) of this section.

(5) The presiding officer will determine whether the peti-
tion is administratively complete. If the petition is determined not to
be administratively complete, the presiding officer will issue an order
describing the deficiencies in the petition and setting a deadline for the
petitioner to address the deficiencies. When the petition is determined
to be administratively complete, the presiding officer will establish a
procedural schedule that is consistent with paragraphs (6) and (7) of
this subsection. The presiding officer may recommend dismissal of the
petition if the petitioner fails to supplement or amend the petition within
the required timeframe after the presiding officer has determined that
the petition is not administratively complete.

(6) The current CCN holder may file a response to the peti-
tion within a timeframe specified by the presiding officer, not to exceed
20 days from the date the petition is determined to be administratively
complete. The response must be verified by a notarized affidavit.

(7) The commission will issue a decision on a petition filed
under this subsection no later than 60 calendar days after the presiding
officer by order determines that the petition is administratively com-
plete. The commission will base its decision on the information filed
by the landowner, the current CCN holder, and commission staff. No
hearing will be held.

(8) The fact that a current CCN holder is a borrower under
a federal loan program is not a bar to the release of a tract of land under
this subsection. The CCN holder must not initiate an application to
borrow money under a federal loan program after the date the petition
is filed until the commission issues a final decision on the petition.

(9) The commission may require an award of compensa-
tion by the landowner to the former CCN holder as specified in subsec-
tion (i).

(1) Determination of compensation to former CCN holder af-
ter streamlined expedited release. The amount of compensation, if
any, will be determined after the commission has granted a petition
for streamlined expedited release filed under subsection (h) of this sec-
tion. The amount of compensation, if any, will be decided in the same
proceeding as the petition for streamlined expedited release.

(1) If the former CCN holder and landowner have agreed
on the amount of compensation to be paid to the former CCN holder,
they must make a joint filing with the commission stating the amount
of the compensation to be paid.

(2) If the former CCN holder and landowner have not
agreed on the compensation to be paid to the former CCN holder, the
monetary amount of compensation must be determined by a qualified
individual or firm serving as an independent appraiser under the
following procedure.

(A) If the former CCN holder and landowner have
agreed on an independent appraiser, the former CCN holder and
landowner must make a joint filing with the commission identifying
the individual or firm who will be the independent appraiser within
ten days after the commission grants streamlined expedited release
under subsection (h) of this section. The costs of the independent
appraiser must be borne by the landowner. The appraiser must file its
appraisal with the commission within 70 days after the commission
grants streamlined expedited release.

(B) If the former CCN holder and landowner have not
agreed on an independent appraiser within ten days after the commis-
sion grants streamlined expedited release under subsection (h) of this
section, the former CCN holder and landowner must each engage its
own appraiser at its own expense. Each appraiser must file its appraisal
with the commission within 70 calendar days after the commission
grants streamlined expedited release. After receiving the appraisals,
the commission will appoint a third appraiser who must make a de-
termination of compensation within 100 days after the date the com-
mission grants streamlined expedited release. The determination by
the commission-appointed appraiser may not be less than the lower
appraisal or more than the higher appraisal made by the appraisers en-
gaged by the former CCN holder and landowner. The former CCN
holder and landowner must each pay half the cost of the commission-
appointed appraisal directly to the commission-appointed appraiser.

(C) The appraisers must determine the amount of com-
pensation in accordance with subsection (j) of this section.
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(3) The determination of compensation by the agreed-upon
appraiser under paragraph (2)(A) or the commission-appointed ap-
praiser under paragraph (2)(B) of this subsection is binding on the
commission, former CCN holder, and landowner.

(4) If the former CCN holder fails to make a filing with
the commission about the amount of agreed compensation or engage
an appraiser or file an appraisal within the timeframes required by this
subsection, the amount of compensation to be paid will be deemed to
be zero. If the landowner fails to make a filing with the commission
about the amount of agreed compensation, or engage an appraiser, or
file an appraisal within the timeframes required by this subsection, the
commission will base the amount of compensation to be paid on the
appraisal provided by the CCN holder.

(5) The commission will issue an order establishing the
amount of compensation to be paid and directing the landowner to pay
the compensation to the former CCN holder not later than 60 days after
the commission receives the final appraisal.

(6) The landowner must pay the compensation to the for-
mer CCN holder not later than 90 days after the date the compensation
amount is determined by the commission. The commission will not
authorize a prospective retail public utility to serve the removed area
until the landowner has paid to the former CCN holder any compensa-
tion that is required.

(j) Valuation of real and personal property of the former CCN
holder.

(1) The value of real property must be determined accord-
ing to the standards set forth in chapter 21 of the Texas Property Code
governing actions in eminent domain.

(2) The value of personal property must be determined ac-
cording to this paragraph. The following factors must be used in valu-
ing personal property:

(A) the amount of the former CCN holder's debt alloca-
ble to service to the removed area;

(B) the value of the service facilities belonging to the
former CCN holder that are located within the removed area;

(C) the amount of any expenditures for planning, de-
sign, or construction of the service facilities of the former CCN holder
that are allocable to service to the removed area;

(D) the amount of the former CCN holder's contractual
obligations allocable to the removed area;

(E) any demonstrated impairment of service or any in-
crease of cost to consumers of the former CCN holder remaining after
a CCN revocation or amendment under this section;

(F) theimpact on future revenues lost from existing cus-
tomers;

(G) necessary and reasonable legal expenses and
professional fees, including costs incurred to comply with TWC
§13.257(r); and

(H) any other relevant factors as determined by the
commission.

(k) Mapping information.

(1) For proceedings under subsections (f) or (h) of this sec-
tion, the following mapping information must be filed with the petition:

(A) a general-location map identifying the tract of land
in reference to the nearest county boundary, city, or town;

(B) a detailed map identifying the tract of land in ref-
erence to verifiable man-made and natural landmarks, such as roads,
rivers, and railroads. If ownership of the tract of land is conveyed by
multiple deeds, this map must also identify the location and acreage of
land conveyed by each deed; and

(C) one of the following for the tract of land:

(i) a metes-and-bounds survey sealed or embossed
by either a licensed state land surveyor or a registered professional land
surveyor;

(i) arecorded plat; or

(iii)  digital mapping data in a shapefile (SHP) format
georeferenced in either NAD 83 Texas State Plane Coordinate System
(US feet) or in NAD 83 Texas Statewide Mapping System (meters).
The digital mapping data must include a single, continuous polygon
record.

(2) Commission staff may request additional mapping in-
formation.

(3) All maps must be filed in accordance with §22.71 and
§22.72 of this title.

(1) Additional conditions for decertification under subsection
(d) of this section.

(1) If the current CCN holder did not agree in writing to
a revocation or amendment by decertification under subsection (d) of
this section, then an affected retail public utility may request that the
revocation or amendment be conditioned on the following:

(A) ordering the prospective retail public utility to pro-
vide service to the entire service area of the current CCN holder; and

(B) transferring the entire CCN of the current CCN
holder to the prospective retail public utility.

(2) Ifthe commission finds that, as a result of revocation or
amendment by decertification under subsection (d) of this section, the
current CCN holder will be unable to provide continuous and adequate
service at an affordable cost to the current CCN holder's remaining
customers, then:

(A) the commission will order the prospective retail
public utility to provide continuous and adequate service to the re-
maining customers at a cost comparable to the cost of that service to
the prospective retail public utility's other customers and will establish
the terms under which service must be provided; and

(B) the commission may order any of the following
terms:

(i) transfer of debt and other contract obligations;
(ii) transfer of real and personal property;

(iii)  establishment of interim rates for affected cus-
tomers during specified times; and

(iv) other provisions necessary for the just and rea-
sonable allocation of assets and liabilities.

(3) The prospective retail public utility must not charge the
affected customers any transfer fee or other fee to obtain service, except
for the following:

(A) the prospective retail public utility's usual and cus-
tomary rates for monthly service, or

(B) interim rates set by the commission, if applicable.
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(4) If the commission orders the prospective retail public
utility to provide service to the entire service area of the current CCN
holder, the commission will not order compensation to the current CCN
holder, the commission will not make a determination of the amount of
compensation to be paid to the current CCN holder, and the prospective
retail public utility must not file a notice of intent under subsection (g)
of this section.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002364

Andrea Gonzalez

Rules Coordinator

Public Utility Commission of Texas

Effective date: July 2, 2020

Proposal publication date: March 13, 2020
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PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 65. BOILERS

The Texas Commission of Licensing and Regulation (Commis-
sion) adopts amendments to existing rules at 16 Texas Adminis-
trative Code (TAC), Chapter 65, Subchapter A, §65.2; Subchap-
ter C, §65.13; Subchapter N, §65.214; Subchapter O, §65.300;
and Subchapter R, §65.603 and §65.607, regarding the Boilers
program. The amendments are adopted without changes to the
proposed text as published in the January 31, 2020, issue of the
Texas Register (45 TexReg 683). These rules will not be repub-
lished.

The Commission also adopts amendments to 16 TAC, Chapter
65, Subchapter N, §65.206, regarding the Boilers program, with
changes to the proposed text as published in the January 31,
2020, issue of the Texas Register (45 TexReg 683). This rule
will be republished.

The adopted rule amendments are referred to as "adopted
rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC Chapter 65 implement Texas Health and
Safety Code, Chapter 755, Boilers.

The adopted rules are the product of analysis and discussion
among the staff and with the Board of Boiler Rules. The pri-
mary focus and goal are the protection of public health, safety,
and welfare. All participants agreed that it is necessary to that
protection to implement a simple method to prevent additional
deaths and injuries to Texans. Other unrelated changes are in-
cluded for administrative matters and overall clarity in the rules.

The adopted rules include three components. First, a carbon
monoxide (CO) detector and interlock system is newly required
for boilers installed in boiler rooms on or after September 1,
2020, which will significantly reduce deaths and injuries result-
ing from CO poisoning. This requirement is necessary to protect
public health, safety, and welfare. Second, the adopted rules
provide the Department the opportunity to address public com-

ments received during the most recent four-year review of the
Boilers rules. Finally, the adopted rules make edits and clarifica-
tions for consistency and understandability.

SECTION-BY-SECTION SUMMARY

The amendments to §65.2 update the Modular Boiler definition
and clarify the Authorized Inspector definition.

The amendments to §65.13 add clarifying wording for temporary
boiler operating permits.

The amendments to §65.206 update the name of the section
to reflect its increased scope and add the requirement for a
CO detector and interlock system to disable the burners of any
CO-producing boiler if the concentration of CO in the boiler
room reaches a dangerous level. The amendments also specify
applicability and update citations. The section is renumbered
accordingly. In response to a public comment the effective date
of subsection (a) is modified from June 1, 2020, to September
1, 2020.

The amendments to §65.214 update wording for a modular
boiler requirement consistent with the revised definition of
Modular Boiler and update a citation.

Amendments to §65.300 make clarifying wording changes.

The amendments to §65.603 reword existing boiler room ven-
tilation requirements to more clearly describe both applicability
and the ventilation options.

The amendment to §65.607 corrects a citation.

Texas Government Code, §2001.039 requires state agencies to
review their rules every four years to determine if the reasons for
initially adopting the rules continue to exist. The Notice of Intent
to Review the Boilers rules was published in the Texas Register
on August 24, 2018 (43 TexReg 5545). During the subsequent
public comment period two comments were submitted. The con-
tent of the comments and the conclusion of the review process
appeared in the Texas Register on February 8, 2019 (44 TexReg
594). No changes to the Boilers rules were made during the rule
review process and none are being adopted in this rulemaking
that are related to the rule review. However, the Department is
taking this opportunity to address those comments as part of the
response to the comments received for this proposed rule.

PUBLIC COMMENTS

The Department drafted and distributed the proposed rules to
persons internal and external to the agency. The proposed rules
were published in the January 31, 2020, issue of the Texas Reg-
ister (45 TexReg 683). The deadline for public comments was
March 3, 2020. The Department received comments from two
interested parties on the proposed rules during the 30-day public
comment period. The public comments are summarized below.

Comment: One commenter supports the rule but describes con-
cerns with immediate and unwarned disabling of the burners of
one or more boilers in low-risk environments, including remote
boilers in isolated buildings and boiler rooms with segregated
combustion air and ventilation systems. The commenter ex-
pressed that the consequences could be costly, result in signif-
icant loss of product, and possibly endanger public health and
welfare in some facilities. The commenter recommends that
the carbon monoxide detector function as an audible and visual
alarm without disabling the burners, or as a two-stage alarm sys-
tem that provides time to address the problem before the burners
are disabled, for certain categories of boiler users.
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Department Response: The Department appreciates the sup-
port of the rules, and agrees that some facilities could face seri-
ous consequences if the interlock operates to disable the burners
unexpectedly. The Department recommends that in such appli-
cations, the owner install an alarm that initiates before the trigger
point of 50 ppm (at which concentration the burners must auto-
matically be disabled). Such early warning could provide time to
address an increased concentration of carbon monoxide before
it reaches 50 ppm.

The Department is examining the feasibility of identifying types
or categories of boilers or installations that may operate safely
and maintain protectiveness with modification of the operation
of the CO detector and interlock system. Rulemaking may be
undertaken to address those applications. The existing variance
procedure is available to request modification of the operation of
the required CO detector and interlock system. The approval of
variances is at the discretion of the Executive Director and the
Authorized Inspection Agency. Variances will not be approved
absent the demonstration of significant need for modification and
reasonableness of any modification. No change has been made
to the rule in response to this comment.

Comment: One commenter stated that reducing safety risks is
of the highest priority and that he is in favor of the rule changes
and appreciates the work of the Department.

The commenter inquires if the level of ppm at which the burners
are disabled could be maintained at the existing level of 100 ppm
in the vent that will be replaced instead of being lowered to the
proposed 50 ppm, because the difference in amount of exposure
time required for negative effects would be negligible.

Department Response: The Department appreciates the
expression of support for the rule amendments and the De-
partment. The concentration at which the burners must be
disabled was set at 50 ppm because this concentration is the
Occupational Safety and Health Administration's (OSHA) Per-
missible Exposure Limit (PEL) for carbon monoxide. Disabling
the burners only when the concentration of CO reaches 100
ppm would create the risk that the CO concentration would
exceed the PEL, possibly for extended amounts of time. The
Department disagrees with the recommendation and believes
the current PEL is the safe and appropriate level at which the
interlock must be triggered. No change has been made to the
rule in response to this comment.

Comment: The commenter explains that the proposed effective
date of the CO detector and interlock requirement of June 1,
2020, would follow the effective date of the rule by about one
month. The commenter expressed that this is a significant rule
change and this time frame for implementation does not pro-
vide adequate planning time when designing new boiler rooms
orinstallations. The commenter recommends that the CO detec-
tor and interlock requirement become effective on September 1,
2020.

Department Response: The Department agrees that the June
1, 2020, effective date in §65.206 of the rule must be extended
to September 1, 2020, due to a later than anticipated schedule
for adoption of the rule amendments and to provide an adequate
period of time for owners and operators to prepare to implement
this new requirement. The Department has made the change to
the effective date of §65.206(a) of the adopted rule in response
to this comment.

The Department received two public comments in response to
the Notice of Intent to Review the Boilers rules published in the

Texas Register on August 24, 2018 (43 TexReg 5545). The pub-
lic comments are summarized below.

Comment: One commenter recommended that the membership
of the Board of Boiler Rules be changed from including three
members who represent companies that insure boilers in Texas
to instead include three members representing authorized in-
spection agencies, because the majority of authorized inspec-
tion agencies are not insurance companies and therefore cannot
have representatives on the Board.

Department Response: The Department understands the com-
ment and concerns, but the composition of the board is specified
by Texas Boiler law, Health and Safety Code §755.011(b)(2). A
statute revision during the legislative session would need to oc-
cur to address this specific concern. The rule, Texas Administra-
tive Code §65.101(a)(2), merely echoes the statute and will be
amended only if the statutory requirement is revised. No change
has been made to the rules in response to this comment.

Comment: The second comment on the Notice of Intent to Re-
view references Texas Administrative Code §65.213, which pro-
hibits HLW boilers (potable water heaters) from being incorpo-
rated into a hot water heating system as a hot water heating
boiler. The commenter asked if these boilers could be grandfa-
thered until replacement is necessary.

Department Response: The prohibition on using HLW boilers in
a hot water heating system as hot water heating boilers was first
incorporated into the Texas Administrative Code on December 8,
2005. The present rule, however; indicates that it was adopted
on June 15, 2015, because the Boilers rules were readopted at
that time and this rule changed from its former number, Texas
Administrative Code §65.70(j), to the present number, §65.213.
The text of the rule, and thus the substantive requirement, re-
mained unchanged since 2005. Therefore, the rules have pro-
hibited HLW water heaters from being incorporated into water
heating systems as hot water heating boilers from 2005 forward.
At the time the rule first became effective in 2005 such an exist-
ing system would have been "grandfathered" and could continue
to operate, but no new use of an HLW boiler in this way would
have been approved after 2005. No changes have been made
to the Boilers rules in response to this comment.

ADVISORY BOARD RECOMMENDATIONS AND COMMIS-
SION ACTION

The Board of Boiler Rules (Advisory Board) met on February
26, 2020, to discuss the proposed rules and the single public
comment received to that date. The Board agreed to allow the
Department to respond to any additional comments that the De-
partment might receive in the days remaining before the end of
the comment period provided that the response would not neces-
sitate Board action. The Advisory Board recommended adopt-
ing the proposed rules with any permissible changes. Following
the Board meeting the Department received an additional public
comment. In response to that comment the Department modified
the effective date in §65.206 from June 1, 2020 to September 1,
2020. This change does not require Board action. At its meeting
on May 19, 2020, the Commission adopted the proposed rules
with changes as recommended by the Board.

SUBCHAPTER A. GENERAL PROVISIONS
16 TAC §65.2
STATUTORY AUTHORITY
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The adopted rules are adopted under Texas Occupations Code,
Chapter 51, and Texas Health and Safety Code, Chapter 755,
which authorize the Texas Commission of Licensing and Regu-
lation, the Department's governing body, to adopt rules as neces-
sary to implement these chapters and any other law establishing
a program regulated by the Department.

The statutory provisions affected by the adopted rules are those
set forth in Texas Occupations Code, Chapters 51 and Texas
Health and Safety Code, Chapter 755. No other statutes, arti-
cles, or codes are affected by the adopted rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002340

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Effective date: July 1, 2020

Proposal publication date: January 31, 2020

For further information, please call: (512) 463-3671

¢ ¢ ¢

SUBCHAPTER C. BOILER REGISTRATION
AND CERTIFICATE OF OPERATION--
REQUIREMENTS

16 TAC §65.13

STATUTORY AUTHORITY

The adopted rules are adopted under Texas Occupations Code,
Chapter 51, and Texas Health and Safety Code, Chapter 755,
which authorize the Texas Commission of Licensing and Regu-
lation, the Department's governing body, to adopt rules as neces-
sary to implement these chapters and any other law establishing
a program regulated by the Department.

The statutory provisions affected by the adopted rules are those
set forth in Texas Occupations Code, Chapters 51 and Texas
Health and Safety Code, Chapter 755. No other statutes, arti-
cles, or codes are affected by the adopted rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002341

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Effective date: July 1, 2020

Proposal publication date: January 31, 2020

For further information, please call: (512) 463-3671

¢ ¢ ¢

SUBCHAPTER N. RESPONSIBILITIES OF
THE OWNER AND OPERATOR

16 TAC §65.206, §65.214
STATUTORY AUTHORITY

The adopted rules are adopted under Texas Occupations Code,
Chapter 51, and Texas Health and Safety Code, Chapter 755,
which authorize the Texas Commission of Licensing and Regu-
lation, the Department's governing body, to adopt rules as neces-
sary to implement these chapters and any other law establishing
a program regulated by the Department.

The statutory provisions affected by the adopted rules are those
set forth in Texas Occupations Code, Chapters 51 and Texas
Health and Safety Code, Chapter 755. No other statutes, arti-
cles, or codes are affected by the adopted rules.

§65.206. Boiler Room.

(a) Each boiler room containing one or more boilers from
which carbon monoxide can be produced shall be equipped with a
carbon monoxide detector with a manual reset.

(1) The carbon monoxide detector and boiler(s) shall be in-
terlocked to disable the burners when the measured level of CO rises
above 50 ppm.

(2) The carbon monoxide detector shall disable the burners
upon loss of power to the detector.

(3) The carbon monoxide detector shall be calibrated in ac-
cordance with the manufacturer's recommendations or every eighteen
months after installation of the detector. A record of calibration shall
be posted at or near the boiler, or be readily accessible to an inspector.

(4) The requirements in this subsection apply to boiler
rooms in which new installations or reinstallations of one or more
boilers are completed on or after September 1, 2020.

(b) The boiler room shall be free from accumulation of rubbish
and materials that obstruct access to the boiler, its setting, or firing
equipment.

(¢) The storage of flammable material or gasoline-powered
equipment in the boiler room is prohibited.

(d) The roof over boilers designed for indoor installations,
shall be free from leaks and maintained in good condition.

(e) Adequate drainage shall be provided.
(f) All exit doors shall open outward.

(g) Itis recommended that the ASME Code, Section VI, Care
and Operation of Heating Boilers, be used as a guide for proper and
safe operating practices.

(h) Itis recommended that the ASME Code, Section VII, Care
and Operation of Power Boilers, be used as a guide for proper and safe
operating practices.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002342

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Effective date: July 1, 2020

Proposal publication date: January 31, 2020

For further information, please call: (512) 463-3671
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SUBCHAPTER O. FEES
16 TAC §65.300
STATUTORY AUTHORITY

The adopted rules are adopted under Texas Occupations Code,
Chapter 51, and Texas Health and Safety Code, Chapter 755,
which authorize the Texas Commission of Licensing and Regu-
lation, the Department's governing body, to adopt rules as neces-
sary to implement these chapters and any other law establishing
a program regulated by the Department.

The statutory provisions affected by the adopted rules are those
set forth in Texas Occupations Code, Chapters 51 and Texas
Health and Safety Code, Chapter 755. No other statutes, arti-
cles, or codes are affected by the adopted rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002343

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Effective date: July 1, 2020

Proposal publication date: January 31, 2020

For further information, please call: (512) 463-3671

. . .
SUBCHAPTER R. TECHNICAL
REQUIREMENTS
16 TAC §65.603, §65.607
STATUTORY AUTHORITY

The adopted rules are adopted under Texas Occupations Code,
Chapter 51, and Texas Health and Safety Code, Chapter 755,
which authorize the Texas Commission of Licensing and Regu-
lation, the Department's governing body, to adopt rules as neces-
sary to implement these chapters and any other law establishing
a program regulated by the Department.

The statutory provisions affected by the adopted rules are those
set forth in Texas Occupations Code, Chapters 51 and Texas
Health and Safety Code, Chapter 755. No other statutes, arti-
cles, or codes are affected by the adopted rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002344

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Effective date: July 1, 2020

Proposal publication date: January 31, 2020

For further information, please call: (512) 463-3671

¢ ¢ ¢

CHAPTER 130. PODIATRIC MEDICINE
PROGRAM

The Texas Commission of Licensing and Regulation (Commis-
sion) adopts amendments to existing rules at 16 Texas Adminis-
trative Code (TAC), Chapter 130, Subchapter D, §130.42, and
§130.45; Subchapter E, §§130.53, 130.56, and 130.58; Sub-
chapter F, §130.60; and Subchapter G, §130.72, regarding the
Podiatry Program, without changes to the proposed text as pub-
lished in the January 3, 2020, issue of the Texas Register (45
TexReg 50). These rules will not be republished.

The Commission also adopts amendments to Subchapter D,
§130.44 and new rule Subchapter E, §130.59 regarding the Po-
diatry Program with changes to the proposed text as published
in the January 3, 2020, issue of the Texas Register (45 TexReg
50). These rules will be republished.

The adopted rule amendments and new rule are referred to as
"adopted rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The adopted rules require practitioners to complete a human traf-
ficking training course as required by House Bill (HB) 2059 and
the newly-created Chapter 116 of the Occupations Code.

The adopted rules establish limits on prescribing opioids for
acute pain, address electronic prescribing, and require con-
tinuing education on prescribing and monitoring controlled
substances. These rules implement HB 2174, HB 3284, and
HB 3285, which revised the Texas Controlled Substances Act in
Chapter 481 of the Health and Safety Code.

The adopted rules also clarify the scope of delegation permitted
and allow for a podiatrist to delegate to a qualified and properly
trained podiatric medical assistant as outlined in HB 2847. Im-
plementing a transfer from the Texas Medical Board to the De-
partment's regulatory authority in HB 2847, the adopted rules
provide for the regulation of podiatric medical radiological tech-
nicians and establish a fee for this license.

The adopted rules update the administrative penalties and sanc-
tions for podiatrists, implementing HB 1899 and Occupations
Code, Chapter 108, as well as penalties for improperly access-
ing the Texas Prescription Monitoring Program provided for in
HB 3284 and the Texas Controlled Substances Act.

Finally, the adopted rules provide for the orderly transition of as-
sessing continuing medical education hours as the Department
transitions to biennial podiatric license terms. Biennial license
terms were adopted in a previous rulemaking and made effec-
tive September 1, 2019 (44 TexReg 4725).

SECTION-BY-SECTION SUMMARY

The adopted rules amend §130.42 to require the completion of
human trafficking prevention training for each renewal on or after
September 1, 2020. This training is required by Texas Occupa-
tions Code §116.003.

The adopted rules amend §130.44 to require two hours of con-
tinuing medical education (CME) related to prescribing and mon-
itoring controlled substances prior to the first anniversary of po-
diatric medical licensure. The amendment requires one hour
of CME covering best practices, alternative treatment options,
and multimodal approaches to pain management for podiatrists
whose practice involves the prescription and dispensation of opi-
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oids. Additionally, the amendment revises the CME due date re-
quirements and provides a guide to transition for CME require-
ments as the Department moves podiatric license renewal to bi-
ennial periods. After publication of the proposed rule text, the
Department made changes to subsection (o) to consistently use
the word "licensee."

The adopted rules amend §130.45, by deleting subsection (f),
which was duplicative of a similar subsection in §130.44.

The adopted rules amend §130.53, by establishing regulatory
authority over podiatric medical radiological technicians as cre-
ated by HB 2847. The amendment also specifies a requirement
of 60 x-rays for student training and requires completion of hu-
man trafficking prevention training for each renewal on or after
September 1, 2020. The amendment deletes a reference to an
act of moral turpitude as grounds for the Department to refuse
renewal of a podiatric medical radiology technician license.

The adopted rules amend §130.56 to clarify the scope of dele-
gated authority from a podiatrist to a podiatric medical assistant.

The adopted rules amend §130.58 to permit a podiatrist to des-
ignate an agent to communicate prescriptions to a pharmacist.
Additionally, the amendment specifies that unauthorized access
of the Texas Prescription Monitoring Program (PMP) is grounds
for disciplinary action by the Department.

The adopted rules create new §130.59 that outlines the limits
on the prescription of opioids to treat acute pain. The new sec-
tion also requires the electronic prescription of all controlled sub-
stance prescriptions after September 1, 2021, and provides a list
of exceptions for this requirement. Additionally, in response to a
public comment submitted by the Texas Medical Association, the
Department removed published subsection (c) from Subchapter
E, §130.59 and the rest of the subsections were re-lettered.

The adopted rules amend §130.60 to provide the fees applica-
ble for Active Duty Military Members ($0), and Podiatric Medical
Radiological Technicians ($25).

The adopted rules amend §130.72 to establish grounds for disci-
plinary actions and sanctions based upon improper access and
dissemination of information obtained from the PMP. Addition-
ally, the amendment incorporates denial of licensure, and sus-
pension or revocation of licenses, for offenses identified in Chap-
ter 108, Subchapter B, of the Occupations Code.

PUBLIC COMMENTS

The Department drafted and distributed the proposed rules to
persons internal and external to the agency. The proposed rules
were published in the January 3, 2020, issue of the Texas Regis-
ter (45 TexReg 50). The deadline for public comments was Feb-
ruary 4, 2020. The Department received five comments from
four interested parties on the proposed rules during the 30-day
public comment period. The public comments are summarized
below.

Comment: One individual commenter would like more specifica-
tion of what "improper access to the PMP" means.

Department Response: The Department disagrees with this
comment. Section 481.071 of the Texas Health and Safety
Code states that a practitioner may not access the Prescription
Monitoring Program (PMP) database except for a valid medical
purpose and in the course of medical practice. In accordance
with the Health and Safety Code provisions, §130.72 of the
proposed rules provide that a practitioner may not disclose or
use information from the PMP in a manner not authorized by

law. The rules also provide that a person authorized to receive
information from the PMP may not make a material misrepre-
sentation or fail to disclose a material fact in the request for
information. No change has been made to the proposed rules
in response to this comment.

Comment: One individual commenter is not sure what "human
sex trafficking" has to do with podiatry and does not see the ben-
efit of a podiatrist learning about this issue.

Department Response: The Department disagrees with this
comment. The proposed rules implement HB 2059, 86th Legis-
lature Regular Session (2019). HB 2059 requires practitioners
complete human trafficking training as a condition of license
renewal. No change has been made to the proposed rules in
response to this comment.

Comment: One individual commenter believes that the human
trafficking course is burdensome and believes resources need
to be better used to combat this issue. The commenter also be-
lieves there needs to be an exception to e-prescribing for small
practices that write less than twenty-five prescriptions for con-
trolled substances a year. This same commenter provided a
second comment containing a link to an article on "how wasteful
of a burden" the proposal to have human trafficking training is
for a podiatrist.

Department Response: The Department disagrees with this
comment. The proposed rules implement HB 2059 and HB
2174, 86th Legislature Regular Session (2019). HB 2059
requires practitioners complete human trafficking training as a
condition of license renewal.

HB 2174 requires electronic prescriptions for controlled sub-
stances and authorizes written or telephonic communication of
prescriptions in certain circumstances. HB 2174 also requires
the Texas State Board of Pharmacy to convene a workgroup to
implement a waiver process for e-prescribing. This portion of
the comment is beyond the scope of this rulemaking. However,
this comment has been referred to the appropriate division for
review. No change has been made to the proposed rules in
response to this comment.

Comment.The Texas Medical Association submitted comment
on §130.59(c). Subsection (c) of this section of the rule states
"the 10-day limit does not apply to a prescription for an opioid
approved by the United States Food and Drug Administration for
the treatment of substance addiction that is issued by a practi-
tioner for the treatment of substance addiction." The Texas Med-
ical Association is concerned that the inclusion of subsection (c)
may cause confusion among podiatrists, who may question their
authorized scope of practice. As a result, the Texas Medical
Association recommends the proposed new subsection (c) be
deleted.

Department Response: The Department agrees with this com-
ment. The proposed rules implement HB 2174, 86th Legislature
Regular Session (2019). Chapter 202 of the Texas Occupations
Code defines "podiatry" as "the treatment of or offer to treat any
disease, disorder, physical injury, deformity, or ailment of the hu-
man foot by any system or method." The practice of podiatry
does not include the treatment for substance abuse or addiction.
Deleting proposed rule §130.59(c) does not affect the current
law, removes an unnecessary pr,ovision from the podiatry rules,
and does not change the scope of practice for podiatrists. The
Department has deleted subsection (c) of §130.59 as published
in the Texas Register and re-lettered the subsection accordingly.
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ADVISORY BOARD RECOMMENDATIONS AND COMMIS-
SION ACTIONS

On March 9, 2020, the Podiatric Medical Examiners Advi-
sory Board recommended adopting the proposed rules with
the Department recommended changes. The Department
recommended changes are to Subchapter D, §130.44(0), to
consistently use the word "licensee." Additionally, in response
to the Texas Medical Association comment, the published
subsection (c) was removed from Subchapter E, §130.59 and
the rest of the subsections were re-lettered. At its meeting on
May 19, 2020, the Commission adopted the proposed rules as
recommended by the Advisory Board.

SUBCHAPTER D. DOCTOR OF PODIATRIC
MEDICINE

16 TAC §§130.42, 130.44, 130.45

STATUTORY AUTHORITY

The rules are adopted under Texas Occupations Code, Chapters
51 and 202, which authorize the Texas Commission of Licensing
and Regulation, the Department's governing body, to adopt rules
as necessary to implement these chapters and any other law es-
tablishing a program regulated by the Department. The adopted
rules are also adopted under Texas Occupations Code, Chapter
108, which establishes the Department's authority to deny, sus-
pend or revoke podiatrists for certain criminal convictions; Texas
Occupations Code, Chapter 116, which requires the completion
of human trafficking prevention training for health professions li-
censees; and Texas Health and Safety Code Chapter 481, which
mandates certain continuing education for controlled substance
prescribers, places limits on the prescription of opioids for acute
pain, requires the submission of electronic prescriptions for con-
trolled substances, and forbids unauthorized access to the PMP.

The statutory provisions affected by the adopted rules are those
set forth in Texas Occupations Code, Chapters 51, 108, 116, and
202; and Texas Health and Safety Code, Chapter 481. No other
statutes, articles, or codes are affected by the adopted rules.

$130.44.  Continuing Medical Education--General Requirements.

(a) Each person licensed to practice podiatric medicine in the
State of Texas is required to have 50 hours of continuing medical edu-
cation (CME) every two years for the renewal of the license to practice
podiatric medicine. One hour of training is equal to one hour of CME.

(b) Two hours of the required 50 hours of department ap-
proved CME shall be a course, class, seminar, or workshop in: Ethics
in the Delivery of Health Care Services and/or Rules and Regula-
tions pertaining to Podiatric Medicine in Texas. Topics on Human
Trafficking Prevention, Healthcare Fraud, Professional Boundaries,
Practice Risk Management or Podiatric Medicine related Ethics or
Jurisprudence courses, Abuse and Misuse of Controlled Substances,
Opioid Prescription Practices, and/or Pharmacology, including those
sponsored by an entity approved by CPME, APMA, APMA affiliated
organizations, AMA, AMA affiliated organizations, or governmental
entities, or the entities described in subsections (e) and (f) are accept-
able.

() Each person initially licensed to practice podiatric
medicine in the State of Texas is required to complete two hours
of continuing medical education related to approved procedures of
prescribing and monitoring controlled substances prior to the first
anniversary of date the license was originally issued.

(d) For each person licensed to practice podiatric medicine in
the State of Texas whose practice includes prescription or dispensation

of opioids shall annually attend at least one hour of continuing medical
education covering best practices, alternative treatment options, and
multi-modal approaches to pain management that may include physical
therapy, psychotherapy, and other treatments.

(e) A licensee shall receive credit for each hour of podiatric
medical meetings and training sponsored by APMA, APMA affiliated
organizations, TPMA, state, county or regional podiatric medical as-
sociation podiatric medical meetings, university sponsored podiatric
medical meetings, hospital podiatric medical meetings or hospital po-
diatric medical grand rounds, medical meetings sponsored by the Foot
& Ankle Society or the orthopedic community relating to foot care, and
others at the discretion of the Board. A practitioner may receive credit
for giving a lecture, equal to the credit that a podiatrist attending the
lecture obtains.

(f) A licensee shall receive credit for each hour of training for
non-podiatric medical sponsored meetings that are relative to podiatric
medicine and department approved. The department may assign credit
for hospital grand rounds, hospital CME programs, corporate spon-
sored meetings, and meetings sponsored by the American Medical As-
sociation, the orthopedic community, the American Diabetes Associa-
tion, the Nursing Association, the Physical Therapy Association, and
others if approved.

(g) It shall be the responsibility of the licensee to ensure that
all CME hours being claimed meet the standards for CME as set by the
commission. Practice management, home study and self-study pro-
grams will be accepted for CME credit hours only if the provider is ap-
proved by the Council on Podiatric Medical Education. The licensee
may obtain up to, but not exceed twenty (20) hours of the aforemen-
tioned hours per biennium.

(h) Cardiopulmonary Resuscitation (CPR) certification is el-
igible for up to three (3) hours of CME credit and Advanced Cardiac
Life Support (ACLS) certification for up to six (6) hours of CME credit.
Practitioners may only receive credit for one, not both. No on-line CPR
certification will be accepted for CME credit.

(1) If a practitioner has an article published in a peer review
journal, the practitioner may receive one (1) hour of CME credit for the
article, with credit for the article being provided only once, regardless
of the number of times or the number of journals in which the article
is published.

(j) With the exception of the allowed hours carried forward,
the required 50 hours of continuing medical education must be obtained
in a 24-month period immediately preceding the date in which the li-
cense is to be renewed. The 24-month period will begin on the first full
day of the month after the practitioner's date of renewal and end two
years later. A licensee who completes more than the required 50 hours
during the preceding CME period may carry forward a maximum of
ten (10) hours for the next renewal CME period.

(k) The department shall employ an audit system for contin-
uing education reporting. The license holder shall be responsible for
maintaining a record of his or her continuing education experiences.
The certificates or other documentation verifying earning of continu-
ing education hours are not to be forwarded to the department at the
time of renewal unless the license holder has been selected for audit.

(1) The audit process shall be as follows:

(1) The department shall select for audit a random sample
of license holders to ensure compliance with CME hours.

(2) If selected for an audit, the license holder shall submit
copies of certificates, transcripts or other documentation satisfactory to
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the department, verifying the license holder's attendance, participation
and completion of the continuing education.

(3) Failure to timely furnish this information within thirty
(30) calendar days or providing false information during the audit
process or the renewal process are grounds for disciplinary action
against the license holder.

(4) Ifselected for continuing education audit during the re-
newal period, the license holder may renew and pay renewal fees.

(m) Licensees that are deficient in CME hours must complete
all deficient CME hours and current biennium CME requirement in
order to maintain licensure.

(n) Continuing education obtained as a part of a disciplinary
action is not acceptable credit towards the total of fifty (50) hours re-
quired every two years.

(o) The 85th Texas Legislature enacted changes to Chapter
202, Occupations Code, providing the commission with authority to
establish a one or two-year license term for licensees. See H.B. 3078,
85th Legislature, Regular Session (2017). The purpose of this tran-
sition rule is to provide guidance on how continuing medical educa-
tion will be assessed when transitioning from a one to two-year license
term. This rule applies only to licensees renewing on or after Septem-
ber 1, 2019. Beginning September 1, 2019, the department shall stag-
ger the continuing medical education biennium of licenses as follows.
Licensees renewing in an odd numbered year are to obtain 50 hours
of CME for a 24-month period between 2019 and 2021; and for every
2-years thereafter in between renewal dates. Licensees renewing in an
even numbered year are to obtain 50 hours of CME for a 24-month
period between 2020 and 2022; and for every 2-years thereafter in be-
tween renewal dates. This rule expires on August 31, 2022.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002348

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Effective date: July 1, 2020

Proposal publication date: January 3, 2020

For further information, please call: (512) 463-3671
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SUBCHAPTER E. PRACTITIONER
RESPONSIBILITIES AND CODE OF ETHICS
16 TAC §§130.53, 130.56, 130.58, 130.59

STATUTORY AUTHORITY

The rules are adopted under Texas Occupations Code, Chapters
51 and 202, which authorize the Texas Commission of Licensing
and Regulation, the Department's governing body, to adopt rules
as necessary to implement these chapters and any other law es-
tablishing a program regulated by the Department. The adopted
rules are also adopted under Texas Occupations Code, Chapter
108, which establishes the Department's authority to deny, sus-
pend or revoke podiatrists for certain criminal convictions; Texas
Occupations Code, Chapter 116, which requires the completion
of human trafficking prevention training for health professions li-
censees; and Texas Health and Safety Code Chapter 481, which

mandates certain continuing education for controlled substance
prescribers, places limits on the prescription of opioids for acute
pain, requires the submission of electronic prescriptions for con-
trolled substances, and forbids unauthorized access to the PMP.

The statutory provisions affected by the adopted rules are those
set forth in Texas Occupations Code, Chapters 51, 108, 116, and
202; and Texas Health and Safety Code, Chapter 481. No other
statutes, articles, or codes are affected by the adopted rules.

§130.59. Opioid Prescription Limits and Required Electronic Pre-
scribing.

(a) In this section, "acute pain" means the normal, predicted,
physiological response to a stimulus such as trauma, disease, and op-
erative procedures. Acute pain is time limited and the term does not
include:

(1) chronic pain;
(2) pain being treated as part of cancer care;

(3) pain being treated as part of hospice or other end-of-life
care; or

(4) pain being treated as part of palliative care.
(b) For the treatment of acute pain, a podiatrist may not:

(1) issue a prescription for an opioid in an amount that ex-
ceeds a 10-day supply; or

(2) provide for a refill of an opioid.

(c) After January 1, 2021 all controlled substances must be
prescribed electronically except:

(1) in an emergency or in circumstances in which elec-
tronic prescribing is not available due to temporary technological or
electronic failure, in a manner provided for by the Texas State Board
of Pharmacy rules;

(2) by apractitioner to be dispensed by a pharmacy located
outside this state, in a manner provided for by the Texas State Board of
Pharmacy rules;

(3) when the prescriber and dispenser are in the same loca-
tion or under the same license;

(4) in circumstances in which necessary elements are not
supported by the most recently implemented national data standard that
facilitates electronic prescribing;

(5) for a drug for which the United States Food and Drug
Administration requires additional information in the prescription that
is not possible with electronic prescribing;

(6) for a non-patient-specific prescription pursuant to a
standing order, approved protocol for drug therapy, collaborative drug
management, or comprehensive medication management, in response
to a public health emergency or in other circumstances in which the
practitioner may issue a non-patient-specific prescription;

(7) for a drug under a research protocol;

(8) by a practitioner who has received a waiver under Sec-
tion 481.0756 of the Texas Health and Safety Code from the require-
ment to use electronic prescribing; or

(9) under circumstances in which the practitioner has the
present ability to submit an electronic prescription but reasonably de-
termines that it would be impractical for the patient to obtain the drugs
prescribed under the electronic prescription in a timely manner and that
a delay would adversely impact the patient's medical condition.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002349

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Effective date: July 1, 2020

Proposal publication date: January 3, 2020

For further information, please call: (512) 463-3671
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SUBCHAPTER F. FEES
16 TAC §130.60

The rules are adopted under Texas Occupations Code, Chapters
51 and 202, which authorize the Texas Commission of Licensing
and Regulation, the Department's governing body, to adopt rules
as necessary to implement these chapters and any other law es-
tablishing a program regulated by the Department. The adopted
rules are also adopted under Texas Occupations Code, Chapter
108, which establishes the Department's authority to deny, sus-
pend or revoke podiatrists for certain criminal convictions; Texas
Occupations Code, Chapter 116, which requires the completion
of human trafficking prevention training for health professions li-
censees; and Texas Health and Safety Code Chapter 481, which
mandates certain continuing education for controlled substance
prescribers, places limits on the prescription of opioids for acute
pain, requires the submission of electronic prescriptions for con-
trolled substances, and forbids unauthorized access to the PMP.

The statutory provisions affected by the adopted rules are those
set forth in Texas Occupations Code, Chapters 51, 108, 116, and
202; and Texas Health and Safety Code, Chapter 481. No other
statutes, articles, or codes are affected by the adopted rules

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002350

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Effective date: July 1, 2020

Proposal publication date: January 3, 2020

For further information, please call: (512) 463-3671

¢ ¢ ¢

SUBCHAPTER G. ENFORCEMENT
16 TAC §130.72
STATUTORY AUTHORITY

The rules are adopted under Texas Occupations Code, Chapters
51 and 202, which authorize the Texas Commission of Licensing
and Regulation, the Department's governing body, to adopt rules
as necessary to implement these chapters and any other law es-
tablishing a program regulated by the Department. The adopted

rules are also adopted under Texas Occupations Code, Chapter
108, which establishes the Department's authority to deny, sus-
pend or revoke podiatrists for certain criminal convictions; Texas
Occupations Code, Chapter 116, which requires the completion
of human trafficking prevention training for health professions li-
censees; and Texas Health and Safety Code Chapter 481, which
mandates certain continuing education for controlled substance
prescribers, places limits on the prescription of opioids for acute
pain, requires the submission of electronic prescriptions for con-
trolled substances, and forbids unauthorized access to the PMP.

The statutory provisions affected by the adopted rules are those
set forth in Texas Occupations Code, Chapters 51, 108, 116, and
202; and Texas Health and Safety Code, Chapter 481. No other
statutes, articles, or codes are affected by the adopted rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002351

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Effective date: July 1, 2020

Proposal publication date: January 3, 2020

For further information, please call: (512) 463-3671

¢ 14 ¢
TITLE 22. EXAMINING BOARDS

PART 9. TEXAS MEDICAL BOARD

CHAPTER 175. FEES AND PENALTIES
22 TAC §175.1, §175.2

The Texas Medical Board (Board) adopts amendments to 22
TAC 175, §175.1, concerning Application and Administrative
Fees and §175.2, concerning Registration and Renewal Fees,
without changes to the proposed text as published in the March
20, 2020, issue of the Texas Register (45 TexReg 1935). The
adopted rules will not be republished.

Sections 175.1 and 175.2 were amended to add application, reg-
istration and renewal fees for Radiology Assistance, a new cer-
tificate type mandated by and in accordance with House Bill 1504
(86th Regular Session).

Section 175.1, relating to Application and Administrative Fees,
regarding fees for processing an application for a certificate,
added an application and certificate fee for a Radiologist Assis-
tant Certificate in the amount of $140.00, and also to add a fee
for an application for a temporary certificate in the amount of
$140.00 amendments to add a new definition for "personnel”,
distinguishing personnel from physicians.

Section 175.2, relating to Registration and Renewal Fees, was
amended to provide the fee amount for biennial renewal of a
Radiologist Assistant Certificate, in the amount of $100.00.

No written comments were received and no one appeared to
testify regarding the amendments to Sections 175.1 and 175.2
at the public hearing on June 12, 2020.
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The amendments are adopted in accordance with House Bill
1504 (86th Regular Session) and under the authority of the
Texas Occupations Code Annotated, §601.057, which allow the
board to set and collect fees in amounts that are reasonable
and necessary to cover the costs of administering and enforcing
Chapter 601.

No other statutes, articles or codes are affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002371

Scott Freshour

General Counsel

Texas Medical Board

Effective date: July 2, 2020

Proposal publication date: March 20, 2020

For further information, please call: (512) 305-7016

¢ ¢ ¢

CHAPTER 178. COMPLAINTS
22 TAC §178.8

The Texas Medical Board (Board) adopts amendments to Title
22, Part 9, §178.8, concerning Appeals, without changes to the
proposed text as published in the March 27, 2020, issue of the
Texas Register (45 TexReg 2126). The adopted rule will not be
republished.

Section 178.8, relating to Appeals, was amended to add lan-
guage requiring that the board receive a complainant's appeal
no later than 90 days after the complainant's receipt of notice of
the board's dismissal of the complaint.

No written comments were received and no one appeared to
testify regarding the amendment to Section 178.8 at the public
hearing on June 12, 2020.

The amendments are adopted under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle. The
amendments are also adopted under the authority of the Texas
Occupations Code annotated, Chapter 154.

No other statutes, articles or codes are affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002373

Scott Freshour

General Counsel

Texas Medical Board

Effective date: July 2, 2020

Proposal publication date: March 27, 2020

For further information, please call: (512) 305-7016

¢ ¢ ¢

CHAPTER 180. TEXAS PHYSICIAN HEALTH
PROGRAM

The Texas Medical Board (Board) adopts amendments to the
Title of Chapter 180 to change the name to Texas Physician
Health Program, §180.1, concerning Purpose, §180.2, concern-
ing Definitions, §180.3, concerning Texas Physician Health Pro-
gram, §180.4, concerning Operation of Program and the repeal
of §180.7, without changes to the proposed text as published
in the March 27, 2020, issue of the Texas Register (45 TexReg
2127). The adopted rules will not be republished.

Amendment to Title 180, amendments to §§180.1, 180.2, 180.3,
180.4 and repeal of §180.7 are adopted as follows:

Section 180.1, relating to Purpose, was amended to describe the
authority for rulemaking and the purpose of the Texas Physician
Health Program under Chapter 167 of the Texas Occupations
Code.

Section 180.2, relating to Definitions, was amended to update
existing definitions and add new definitions in order to maintain
consistency within this chapter.

Section 180.3, relating to Texas Physician Health Program, was
amended to clarify and update existing language to ensure con-
sistency with current program processes and TXPHP Governing
Board directives.

Section 180.4, relating to Operation of Program, was amended
to clarify and update existing language to ensure consistency
with current program processes and TXPHP Governing Board
directives.

Section 180.7, relating to Rehabilitation Orders, was repealed.

The Board sought stakeholder input through the Texas Medical
Board and Texas Physicians Health Program PHP Rules Stake-
holder Group which made comments on the proposed changes
to the rules that were incorporated in the proposed text.

The Board received no comments. No one appeared to testify
regarding the amendments to the rule and the repeal of §180.7,
relating to Rehabilitation Orders at the public hearing on June
12, 2020.

22 TAC §§180.1 - 180.4

The amendments are adopted under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle.

The amendments are also adopted under the authority of the
Texas Occupations Code annotated, Chapter 167.

No other statutes, articles or codes are affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 15, 2020.
TRD-202002378

45 TexReg 4338 June 26, 2020 Texas Register



Scott Freshour

General Counsel

Texas Medical Board

Effective date: July 5, 2020

Proposal publication date: March 27, 2020

For further information, please call: (512) 305-7016

¢ ¢ ¢
22 TAC §180.7

The repeal is adopted under the authority of the Texas Occu-
pations Code Annotated, §§153.001, 204.101, 205.101, and
206.101 which provide authority for the Board to adopt rules and
bylaws as necessary to: govern its own proceedings; perform
its duties; regulate the practice of medicine in this state; enforce
this subtitle; and establish rules related to licensure.

The repeal is also authorized by §153.001, Texas Occupations
Code.

Sections 167.001 - 167.011, Texas Occupations Code, are af-
fected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 15, 2020.

TRD-202002379

Scott Freshour

General Counsel

Texas Medical Board

Effective date: July 5, 2020

Proposal publication date: March 27, 2020

For further information, please call: (512) 305-7016

¢ ¢ ¢

CHAPTER 195. PAIN MANAGEMENT
CLINICS
22 TAC §195.1, §195.4

The Texas Medical Board (Board) adopts amendments to 22
TAC 195, §195.1, concerning Definitions and §195.4, concern-
ing Operation of Pain Management Clinics, without changes to
the proposed text as published in the March 27, 2020, issue of
the Texas Register (45 TexReg 2131). The adopted rules will not
be republished.

The amendments were necessitated by House Bill 2454 (86th
Legislature, R.S.), which set forth new continuing education re-
quirements in the topic of opioid prescribing and provided that
the new hours may not be credited toward hours required under
board rule for pain clinic personnel.

Section 195.1, relating to Definitions, was amended to add a new
definition for "personnel”, distinguishing personnel from physi-
cians.

Section 195.4, relating to Operation of Pain Management Clin-
ics, was amended to add language distinguishing personnel from
physicians who may be employed or contracted to provide med-
ical services at a pain clinic.

No written comments were received and no one appeared to
testify regarding the amendments to §§195.1 and 195.4 at the
public hearing on June 12, 2020.

The amendments are adopted under the authority of the Texas
Occupations Code Annotated, §153.001, which provides author-
ity for the Board to recommend and adopt rules and bylaws as
necessary to: govern its own proceedings; perform its duties;
regulate the practice of medicine; and enforce this subtitle. The
amendments are further adopted under the authority of House
Bills 2059, 2174, 2454, and 3285 (86th Texas Legislature, R.S.).

No other statures, articles, or codes are affected by this adoption.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002374

Scott Freshour

General Counsel

Texas Medical Board

Effective date: July 2, 2020

Proposal publication date: March 27, 2020

For further information, please call: (512) 305-7016

¢ ¢ ¢
TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 49. ORAL HEALTH IMPROVE-
MENT PROGRAM

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC), on behalf of the Department of
State Health Services (DSHS), adopts the repeal of §§49.1 -
49.10, 49.13 - 49.18, concerning the Oral Health Program; and
new §8§49.1 - 49.6, concerning the Oral Health Improvement Pro-
gram.

The repeal of §§49.1 - 49.10, 49.13 - 49.18 and new §8§49.1 -
49.6 are adopted without changes to the proposed text as pub-
lished in the March 6, 2020, issue of the Texas Register (45
TexReg 1598), and therefore will not be republished.

BACKGROUND AND JUSTIFICATION

The new rules repeal and replace rules in Chapter 49, in ac-
cordance with Texas Government Code, §2001.039, regarding
Agency Review of Existing Rules. The repeal and new rules are
necessary to accurately reflect program activities and functions
of the Oral Health Improvement Program, due to changes imple-
mented by Senate Bill 200 and Senate Bill 219, 84th Legislature,
Regular Session, 2015.

The repealed rules included direct client services, which were
transferred to HHSC post transformation. The Oral Health Im-
provement Program remains at DSHS as a public health pro-
gram that promotes oral health and reduces the burden of dental
disease through evidence-based public health initiatives includ-
ing oral health education and preventive interventions. The pro-
gram also conducts oral health surveillance activities, analyzes
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data from multiple sources, and disseminates findings to stake-
holders.

COMMENTS
The 31-day comment period ended on April 6, 2020.

During this period, DSHS did not receive any comments regard-
ing the proposed rules.

SUBCHAPTER A. GENERAL PROVISIONS

25 TAC §§49.1 - 49.4
STATUTORY AUTHORITY

The repeals are authorized under Texas Health and Safety Code,
Texas Oral Health Improvement Act, Chapter 43; Texas Educa-
tion Code, §22.0834; and Texas Government Code, §531.0055,
and Texas Health and Safety Code, §1001.075, which provides
for the Executive Commissioner of HHSC to adopt rules for the
operation and provision of services by the health and human ser-
vices agencies.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 9, 2020.

TRD-202002320

Barbara Klein

General Counsel

Department of State Health Services

Effective date: June 29, 2020

Proposal publication date: March 6, 2020

For further information, please call: (512) 776-2008

3 ¢ 3
25 TAC §§49.1 - 49.6
STATUTORY AUTHORITY

The new sections are authorized under Texas Health and Safety
Code, Texas Oral Health Improvement Act, Chapter 43; Texas
Education Code, §22.0834; and Texas Government Code,
§531.0055, and Texas Health and Safety Code, §1001.075,
which provides for the Executive Commissioner of HHSC to
adopt rules for the operation and provision of services by the
health and human services agencies.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 9, 2020.

TRD-202002324

Barbara Klein

General Counsel

Department of State Health Services

Effective date: June 29, 2020

Proposal publication date: March 6, 2020

For further information, please call: (512) 776-2008

¢ ¢ ¢

SUBCHAPTER B. RECIPIENT PARTICIPA-
TION IN FFS ORAL HEALTH TREATMENT
BENEFITS

25 TAC §§49.5 - 49.9

STATUTORY AUTHORITY

The repeals are authorized under Texas Health and Safety Code,
Texas Oral Health Improvement Act, Chapter 43; Texas Educa-
tion Code, §22.0834; and Texas Government Code, §531.0055,
and Texas Health and Safety Code, §1001.075, which provides
for the Executive Commissioner of HHSC to adopt rules for the
operation and provision of services by the health and human ser-
vices agencies.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 9, 2020.

TRD-202002321

Barbara Klein

General Counsel

Department of State Health Services

Effective date: June 29, 2020

Proposal publication date: March 6, 2020

For further information, please call: (512) 776-2008

¢ ¢ ¢

SUBCHAPTER C. PROVIDER PARTICIPATION
IN FFS ORAL HEALTH TREATMENT BENEFITS
25 TAC §§49.10, 49.13 - 49.15

STATUTORY AUTHORITY

The repeals are authorized under Texas Health and Safety Code,
Texas Oral Health Improvement Act, Chapter 43; Texas Educa-
tion Code, §22.0834; and Texas Government Code, §531.0055,
and Texas Health and Safety Code, §1001.075, which provides
for the Executive Commissioner of HHSC to adopt rules for the
operation and provision of services by the health and human ser-
vices agencies.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 9, 2020.

TRD-202002322

Barbara Klein

General Counsel

Department of State Health Services

Effective date: June 29, 2020

Proposal publication date: March 6, 2020

For further information, please call: (512) 776-2008

¢ ¢ ¢

SUBCHAPTER D. APPEALS PROCESS FOR
FFS ORAL HEALTH TREATMENT BENEFITS
AND SERVICES
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25 TAC §§49.16 - 49.18
STATUTORY AUTHORITY

The repeals are authorized under Texas Health and Safety Code,
Texas Oral Health Improvement Act, Chapter 43; Texas Educa-
tion Code, §22.0834; and Texas Government Code, §531.0055,
and Texas Health and Safety Code, §1001.075, which provides
for the Executive Commissioner of HHSC to adopt rules for the
operation and provision of services by the health and human ser-
vices agencies.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 9, 2020.

TRD-202002323

Barbara Klein

General Counsel

Department of State Health Services

Effective date: June 29, 2020

Proposal publication date: March 6, 2020

For further information, please call: (512) 776-2008

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 7. MEMORANDA OF
UNDERSTANDING

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) adopts the repeal of §7.117 and simul-
taneously adopts new §7.117.

The repeal of §7.117 is adopted without changes to the proposal
as published in the February 28, 2020, issue of the Texas Reg-
ister (45 TexReg 1302) and, therefore, will not be republished.
New §7.117 is adopted with changes to the proposed text as
published and, therefore, will be republished.

Background and Summary of the Factual Basis for the Adopted
Rules

This rulemaking implements House Bill (HB) 2230 (84th Texas
Legislature, 2015) which enacted Texas Water Code (TWC),
§27.026, and HB 2771 (86th Texas Legislature, 2019) which
amended TWC, §26.131.

This rulemaking adopts the repeal of §7.117, which adopts by
reference the Memorandum of Understanding (MOU) between
the Railroad Commission of Texas (RRC) and the Texas Com-
mission on Environmental Quality (TCEQ) as codified in the RRC
Oil and Gas Division rules at 16 TAC §3.30. This rulemaking
also adopts the current text of the MOU under new §7.117 and
amends the text of the current MOU (in 16 TAC §3.30) to imple-
ment HB 2230 and HB 2771.

Historically, the text of the MOU has been codified in the RRC
Oil and Gas Division rules at 16 TAC §3.30 and the TCEQ has
adopted the MOU by reference at §7.117. The TCEQ and the
RRC have collaborated on changes to the current MOU which
are required by HB 2230 and HB 2771. The RRC proposed

similar changes to its rule in 16 TAC §3.30 (February 28, 2020,
issue of the Texas Register (45 TexReg 1290)).

The RRC and the TCEQ agree that both agencies intend that the
MOU at 16 TAC §3.30, once amended, and the MOU adopted at
§7.117 will include the same substantive explanations of jurisdic-
tion and requirements. The TCEQ acknowledges that there will
be some minor stylistic differences. The RRC did not receive
any comments on its rule proposal. The TCEQ received com-
ments from the Sierra Club, Lone Star Chapter. As discussed in
the Public Comment section of this preamble, the TCEQ did not
make any changes to the MOU in response to the comments.

The MOU is the result of collaboration between the TCEQ and
the RRC. The current MOU described in 16 TAC §3.30 has been
in effect since 1982 and has been amended several times. The
current MOU describes the general jurisdiction of the TCEQ and
the RRC regarding water quality and waste. Several statutes
cover persons and activities where respective jurisdiction of the
RRC and the TCEQ may intersect. The current MOU is a state-
ment of how the TCEQ and the RRC implement the division of
jurisdiction. The MOU delineates general agency jurisdictions
regarding: solid waste; water quality; oil and gas waste; injection
wells; hazardous waste; interagency activities; and radioactive
material. Additionally, the current MOU describes coordination
of actions and cooperative sharing of information between the
two agencies under the subsection entitled Interagency activi-
ties.

In addition to current language, as required by HB 2771, the
amended MOU describes the transfer of the RRC's responsi-
bilities to the TCEQ relating to regulation of discharges into sur-
face water in the state of produced water (as defined in 30 TAC
§305.541), hydrostatic test water, and gas plant effluent resulting
from the exploration, production, and development of oil, nat-
ural gas, or geothermal resources. This transfer of responsi-
bilities will occur upon the United States Environmental Protec-
tion Agency's (EPA) approval of the TCEQ's request to amend
or supplement its Texas Pollutant Discharge Elimination System
(TPDES) program.

Upon EPA's approval of the TCEQ's request to amend or supple-
ment its TPDES program, the TCEQ shall assume authority over
the final orders at the RRC that are within the scope of the func-
tions, programs, powers, duties, or activities transferred to the
TCEQ. The RRC shall retain any enforcement actions pending at
the time the TCEQ receives delegation from EPA that are within
the scope of the functions, programs, powers, duties, or activi-
ties transferred to the TCEQ until final resolution of any such en-
forcement action is reached. An enforcement action considered
pending at the time the TCEQ receives delegation from EPA in-
cludes any violation within the scope of the functions, programs,
powers, duties, or activities transferred to the TCEQ cited by the
RRC in a Notice of Violation that has not resulted in a final order
from the RRC. Compliance monitoring for enforcement actions
pending at the time the TCEQ receives delegation from EPA shall
transfer to the TCEQ when the administrative order of the RRC
becomes final. The RRC will provide the TCEQ any relevant
information in its possession regarding the final enforcement or-
ders that are transferred to the TCEQ. The TCEQ shall assume
authority for tracking compliance with any other final RRC or-
der that is within the scope of the functions, programs, powers,
duties, or activities transferred to the TCEQ that have not been
resolved at the time the TCEQ receives delegation from EPA.

The TCEQ and the RRC agree that all pending lawsuits at the
Office of the Attorney General (OAG), except for collections-only
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actions, within the scope of the functions, programs, powers,
duties, or activities transferred to the TCEQ are the responsibility
of the TCEQ after the transfer. The TCEQ and the RRC will
coordinate with the OAG as needed to ensure that these lawsuits
are transferred to the TCEQ. The RRC agrees to cooperate with
and assist, as necessary, the TCEQ and the OAG with RRC
enforcement actions and appeals of RRC decisions.

HB 2230 allows the TCEQ to authorize by individual permit, by
general permit, or by rule, a Class V injection well for the disposal
of nonhazardous brine or drinking water residuals in a Class Il
well permitted by the RRC. The adopted MOU implements the
dual authority granted by HB 2230. The adopted MOU also al-
lows the TCEQ to authorize by individual permit, general permit,
or rule, a Class V injection well for the disposal of nonhazardous
brine from a desalination operation, or nonhazardous drinking
water treatment residuals (DWTR), under the jurisdiction of the
TCEQ, into a Class Il injection well permitted by the RRC.

Section Discussion

§7.117, Memorandum of Understanding between the Railroad
Commission of Texas and the Texas Commission on Environ-
mental Quality

The commission repeals §7.117 and simultaneously adopts new
§7.117 to incorporate MOU language regarding the division of
jurisdiction between the RRC and the TCEQ. The adopted rule-
making incorporates the MOU as it currently exists in 16 TAC
§3.30, with the amendments required by HB 2771 and HB 2230.
The TCEQ repeals and adopts new §7.117 to ensure the TCEQ
has completed all necessary requirements for the delegation
package before requesting approval from EPA for delegation of
National Pollutant Discharge Elimination System (NPDES) per-
mitting authority for discharges of produced water, hydrostatic
test water, and gas plant effluent.

Throughout this rule the reference to Small Business and En-
vironmental Assistance (SBEA) has been replaced with TCEQ
External Relations Division.

Adopted new §7.117(a) provides the reason the MOU is needed.
Additionally, subsection (a)(4) provides the reference to effective
dates of the MOU and subsection (a)(5) provides the reference
to the current MOU.

Adopted new §7.117(b) provides the general agency jurisdic-
tions. Additionally, adopted new subsection (b)(1)(B)(i) - (iii) and
(2)(B)(i) provides language to reflect the transfer of the RRC's
responsibilities to the TCEQ relating to regulation of discharges
into surface water in the state of produced water, hydrostatic
test water, and gas plant effluent resulting from the exploration,
production, and development of oil, natural gas, or geothermal
resources. This transfer of responsibilities will occur upon EPA's
approval of the TCEQ's request to amend or supplement its
TPDES program.

Adopted new §7.117(c) provides the definition of hazardous
waste and identifies exemptions from classifications as haz-
ardous waste for certain oil and gas waste.

Adopted new §7.117(d) describes the jurisdiction over waste
from specific activities including: drilling, operation, and plug-
ging of wells associated with the exploration, development, or
production of oil, gas, or geothermal resources; field treatment
of produced fluids; storage of oil; underground hydrocarbon
storage; underground natural gas storage; transportation of
crude oil or natural gas; reclamation plants; refining of oil;
natural gas or natural gas liquids processing plants (including

gas fractionation facilities) and pressure maintenance or repres-
surizing plants; manufacturing processes; commercial service
company facilities and training facilities; and mobile offshore
drilling units.

Additionally, adopted new subsection (d)(12)(A) and (C)
provides language to reflect the transfer of the RRC's respon-
sibilities to the TCEQ relating to regulation of discharges into
surface water in the state of produced water resulting from the
exploration, production, and development of oil, natural gas,
or geothermal resources. This transfer of responsibilities will
occur upon EPA's approval of the TCEQ's request to amend or
supplement its TPDES program.

Adopted new §7.117(e) describes interagency activities includ-
ing: recycling and pollution prevention; treatment of waste un-
der RRC jurisdiction at facilities authorized by the TCEQ under
30 TAC Chapter 334, Subchapter K; processing, treatment, and
disposal of wastes under RRC jurisdiction at facilities authorized
by the TCEQ; management of nonhazardous waste under TCEQ
jurisdiction at facilities regulated by the RRC; drilling at landfills;
coordination of actions and cooperative sharing of information;
groundwater; emergency and spill response; and anthropogenic
carbon dioxide storage.

Adopted new subsection (e)(1)(A) amends current MOU lan-
guage to delete the term "solid" as a modifier of the term "waste"
to clarify that generators of solid waste and oil and gas waste
are encouraged to recycle whenever possible to avoid disposal.
Additionally, adopted new subsection (e)(4)(E) amends current
MOU language to reflect the TCEQ's authority to authorize by
individual permit, general permit, or rule, a Class V injection well
for the disposal of nonhazardous brine from a desalination op-
eration, or nonhazardous DWTR, under the jurisdiction of the
TCEQ, by injection in a Class Il injection well permitted by the
RRC. Additionally, subsection (e)(7)(B)(ii) includes the citation
to the Code of Federal Regulations (CFR) for the definition of
"underground source of drinking water."

Adopted new §7.117(f) describes the jurisdiction of the TCEQ
and the RRC to regulate and license various types of radioactive
materials.

Adopted new §7.117(g) reflects the effective date of the MOU
and amends current MOU language to reflect the new effective
date of July 15, 2020.

Final Regulatory Impact Determination

The commission reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the adopted rulemaking is not
subject to Texas Government Code, §2001.0225, because it
does not meet the definition of a "Major environmental rule" as
defined in that statute. "Major environmental rule" is defined as
a rule, the specific intent of which, is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect in a material way the economy,
a sector of the economy, productivity, competition, jobs, the
environment, or the public health and safety of the state or a
sector of the state. This rulemaking does not adversely affect,
in a material way, the economy, a section of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state.

The adopted MOU is the result of collaboration between the
TCEQ and the RRC. The current MOU described in 16 TAC
§3.30 has been in effect since 1982 and has been amended
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several times. The current MOU also describes the general ju-
risdiction of the TCEQ and the RRC regarding water quality and
waste.

This rulemaking implements HB 2230 which enacted TWC,
§27.026, and HB 2771 which amended TWC, §26.131.

The adopted MOU also describes the transfer of the RRC's
responsibilities to the TCEQ relating to regulation of discharges
into surface water in the state of produced water, hydrostatic
test water, and gas plant effluent resulting from the exploration,
production, and development of oil, natural gas, or geothermal
resources. This transfer of responsibilities will occur upon EPA's
approval of the TCEQ's request to amend or supplement its
TPDES program. The adopted MOU also reflects the TCEQ's
authority to authorize by individual permit, general permit, or
rule, a Class V injection well for the disposal of nonhazardous
brine from a desalination operation, or nonhazardous DWTR,
under the jurisdiction of the TCEQ, into a Class Il injection well
permitted by the RRC.

Therefore, the commission finds that this rulemaking is not a
"Major environmental rule."

Furthermore, the rulemaking does not meet any of the four
applicability requirements listed in Texas Government Code,
§2001.0225(a). Texas Government Code, §2001.0225, only
applies to a state agency's adoption of a major environmental
rule that: 1) exceeds a standard set by federal law, unless
the rule is specifically required by state law; 2) exceeds an
express requirement of state law, unless the rule is specifically
required by federal law; 3) exceeds a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or 4) adopts a rule solely under the general
powers of the agency instead of under a specific state law.

Specifically, the rulemaking does not exceed a standard set by
federal law, rather it implements state law. Also, the rulemak-
ing does not exceed an express requirement of state law nor
a requirement of a delegation agreement. Finally, the rulemak-
ing was not developed solely under the general powers of the
agency; but under HB 2230, which enacted TWC, §27.026, and
HB 2771, which amended TWC, §26.131. Under Texas Govern-
ment Code, §2001.0225, only a "Major environmental rule" re-
quires a regulatory impact analysis. Because the adopted rule-
making does not constitute a "Major environmental rule," a reg-
ulatory impact analysis is not required.

The commission invited public comment regarding the Draft
Regulatory Impact Analysis Determination during the public
comment period. No comments were received on the Draft
Regulatory Impact Analysis Determination.

Takings Impact Assessment

The commission performed an assessment of this rule in accor-
dance with Texas Government Code, §2007.043. The adopted
MOU is the result of collaboration between the TCEQ and the
RRC. The current MOU described in 16 TAC §3.30 has been
in effect since 1982 and has been amended several times. The
current MOU also describes the general jurisdiction of the TCEQ
and the RRC regarding water quality and waste.

This rulemaking implements HB 2230 which enacted TWC,
§27.026, and HB 2771 which amended TWC, §26.131.

The specific purpose of this rulemaking is to repeal §7.117 and
adopt new §7.117 to incorporate the current MOU codified in

16 TAC §3.30 and the changes required by HB 2771 and HB
2230. HB 2771 relates to regulation of discharges into surface
water in the state of produced water, hydrostatic test water, and
gas plant effluent resulting from the exploration, production, and
development of oil, natural gas, or geothermal resources. This
transfer of responsibility will occur upon EPA's approval of the
TCEQ's request to amend or supplement its TPDES program.

HB 2230 describes how the TCEQ may authorize by individual
permit, general permit, or rule, a Class V injection well for the
disposal of nonhazardous brine from a desalination operation,
or nonhazardous drinking water residuals, under the jurisdiction
of the TCEQ, into a Class Il injection well permitted by the RRC.

This rulemaking imposes no burdens on private real property
because the adopted rulemaking neither relates to nor has any
impact on the use or enjoyment of private real property, and there
is no reduction in the value of private real property as a result of
this rulemaking.

Consistency with the Coastal Management Program

The commission reviewed the adopted rulemaking and found
that the rulemaking is neither identified in Coastal Coordination
Act implementation rules, 31 TAC §505.11(b)(2) or (4), nor will it
affect any action or authorization identified in Coastal Coordina-
tion Act implementation rules, 31 TAC §505.11(a)(6). Therefore,
the adopted rulemaking is not subject to the Texas Coastal Man-
agement Program (CMP).

The commission invited public comment regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received regarding the CMP.

Public Comment

The comment period closed on March 30, 2020. Comments
were received from Sierra Club, Lone Star Chapter (Sierra Club).

Comment

Sierra Club stated general support for the MOU.
Response

The TCEQ acknowledges the comment.
§7.117(b)(2)(B)

Comment

Sierra Club commented that the RRC should require that the en-
tities regulated by the RRC comply with the TCEQ's regulations.

Response

The TCEQ did not make any changes in response to this com-
ment. The RRC does not have authority to require an entity to
comply with the TCEQ's rules.

§7.117(b)(2)(B)

Comment

Sierra Club recommended that "The TCEQ and the RRC may
consult as necessary regarding application and interpretation of
Texas Surface Water Quality Standards" be replaced with "The
TCEQ and the RRC will consult as necessary regarding appli-

cation and interpretation of Texas Surface Water Quality Stan-
dards."

Response

The TCEQ did not make any changes in response to this com-
ment. The MOU describes how the RRC and the TCEQ imple-
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ment the jurisdiction granted to each agency; the MOU does not
impose requirements on the RRC or the TCEQ that are not re-
flective of each agency's statutory jurisdiction. The TCEQ and
the RRC work collaboratively on environmental issues, there-
fore the TCEQ respectfully disagrees with the recommendation
to change the existing MOU language.

§7.117(e)(3)(G)
Comment

Sierra Club commented that the type and volume of waste under
the RRC's jurisdiction that is disposed of at a TCEQ-regulated
facility should be reported to the TCEQ-regulated facility, then
the TCEQ-regulated facility should be required to report the type
and volume of waste to the TCEQ.

Response

The TCEQ did not make any changes in response to this com-
ment. Generally, the existing regulations achieve the purposes
set out in this comment. Transporters of oil and gas waste un-
der the jurisdiction of the RRC notify operators of waste man-
agement facilities under the jurisdiction of the TCEQ that waste
presented for management or final disposition is oil and gas
waste. Additionally, operators of waste management facilities
under the jurisdiction of the TCEQ are required to make and
maintain records of the types and volumes of waste received and
make those records available to the TCEQ upon request and/or
report the information to the TCEQ. Because TCEQ-authorized
waste management facilities may only accept waste that is au-
thorized for acceptance by the facility permit or other authoriza-
tion, before waste is accepted, a facility operator must ensure
that acceptance of the waste is authorized. As such, transporters
delivering waste to TCEQ-authorized waste management facili-
ties for management or final disposition are required to provide
documentation, such as bills of lading or manifests, regarding
the characteristics and volumes of waste that include identifying
waste under the jurisdiction of the RRC as oil and gas waste.

§7.117(e)(6)(B)
Comment

Sierra Club suggested language be added to the MOU requiring:
1) the TCEQ notify the RRC if it receives a complaint or informa-
tion regarding a violation at a facility regulated by the RRC; and
2) the RRC notify the TCEQ if it receives a complaint or informa-
tion regarding a violation at a facility regulated by the TCEQ.

Response

The TCEQ did not make any changes in response to this com-
ment. The RRC and the TCEQ have long-standing established
protocols and practices regarding the coordination of actions and
the cooperative sharing of information between the two agen-
cies. The RRC and the TCEQ have an existing and longstand-
ing policy and practice of active interagency communication and
coordination regarding complaints and enforcement. To specif-
ically address the interagency policy following the delegation
transfer, the TCEQ will continue to notify the RRC regarding
any potential violations of RRC requirements identified by the
TCEQ and will continue to provide available information as re-
quested to assist with the RRC's enforcement actions. The RRC
will continue to notify the TCEQ regarding any potential viola-
tions of the TCEQ requirements identified by the RRC and will
continue to provide available information as requested to assist
with the TCEQ's enforcement actions. The TCEQ will continue
to refer to the RRC, as appropriate, those complaints under the

jurisdiction of the RRC. The RRC will continue to refer to the
TCEQ, as appropriate, those complaints under the jurisdiction
of the TCEQ. Additionally, the TCEQ and the RRC will continue
to coordinate investigations and responses to complaints and
possible enforcement actions that may involve both agencies'
jurisdictions.

Moreover, the MOU articulates in §7.117(e)(6)(B) a notification
procedure when employees of either agency receive a complaint
or discover a violation in the course of their official duties.

§7.117(e)(6)(B)
Comment

Sierra Club commented that further discussion about enforce-
ment, including OAG enforcement, is warranted.

Response

The TCEQ did not make any changes in response to this com-
ment. The Background and Summary of the Factual Basis for the
Adopted Rules section of this preamble describes the coordina-
tion of action and sharing of information between the two agen-
cies regarding enforcement actions that are within the scope of
the functions, programs, powers, duties, or activities to be trans-
ferred to the TCEQ in accordance with HB 2771.

30 TAC §7.117
Statutory Authority

The repeal of this section is adopted under Texas Water Code
(TWC), §5.102, which establishes the general authority of the
commission necessary to carry out its jurisdiction; TWC, §5.103,
which establishes the general authority of the commission to
adopt rules necessary to carry out its powers and duties under
the TWC and other laws of this state; TWC, §5.104, which estab-
lishes the authority of the commission to enter the memoranda
of understanding (MOU) with any other state agency and adopt
by rule the MOU; TWC, §5.105, which establishes that the com-
mission, by rule, shall establish and approve all general policy
of the commission; TWC, §26.011, which establishes that the
commission shall establish the level of quality to be maintained
in and control the quality of the water in the state; TWC, §26.121,
which establishes the authority of the commission to issue dis-
charge permits; TWC, §26.131, which establishes the duties of
the Railroad Commission of Texas (RRC); TWC, §27.011, which
establishes the commission's authority to issue permits for injec-
tion wells; TWC, §27.019, which establishes the commission's
authority to adopt rules under TWC, Chapter 27; TWC, §27.026,
which establishes the authority of the RRC and the TCEQ to en-
ter a memorandum of understanding by rule to implement House
Bill (HB) 2230 (84th Texas Legislature, 2015); TWC, §27.049,
which establishes the authority of the RRC and the TCEQ to
comply with TWC, Chapter 27 to enter a memorandum of un-
derstanding by rule and amend or enter a new memorandum of
understanding by rule; Texas Health and Safety Code (THSC),
§361.011, which establishes the TCEQ's jurisdiction over mu-
nicipal solid waste; THSC, §361.016, which establishes the au-
thority of the commission to enter the MOU with any other state
agency and adopt by rule the MOU; THSC, §361.017, which es-
tablishes the TCEQ's jurisdiction over industrial solid waste and
municipal hazardous waste; THSC, §401.001, which establishes
the TCEQ's jurisdiction over regulation and licensing of radioac-
tive materials and substances; and THSC, §401.069, which es-
tablishes the authority for the TCEQ to enter the MOU with state
agencies by rule.
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The repeal of this section implements HB 2230, which enacted
TWC, §27.026, and HB 2771 (86th Texas Legislature, 2019),
which amended TWC, §26.131.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002369

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Effective date: July 15, 2020

Proposal publication date: February 28, 2020

For further information, please call: (512) 239-2678
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30 TAC §7.117
Statutory Authority

The new section is adopted under Texas Water Code (TWC),
§5.102, which establishes the general authority of the commis-
sion necessary to carry out its jurisdiction; TWC, §5.103, which
establishes the general authority of the commission to adopt
rules necessary to carry out its powers and duties under the TWC
and other laws of this state; TWC, §5.104, which establishes
the authority of the commission to enter a memoranda of under-
standing (MOU) with any other state agency and adopt by rule
the MOU; TWC, §5.105, which establishes that the commission,
by rule, shall establish and approve all general policy of the com-
mission; TWC, §26.011, which establishes that the commission
shall establish the level of quality to be maintained in and control
the quality of the water in the state; TWC, §26.121, which es-
tablishes the authority of the commission to issue discharge per-
mits; TWC, §26.131, which establishes the duties of the Railroad
Commission of Texas (RRC); TWC, §27.011, which establishes
the commission's authority to issue permits for injection wells;
TWC, §27.019, which establishes the commission's authority to
adopt rules under TWC, Chapter 27; TWC, §27.026, which es-
tablishes the authority of the RRC and the TCEQ to enter a mem-
orandum of understanding by rule to implement House Bill (HB)
2230 (84th Texas Legislature, 2015); TWC, §27.049, which es-
tablishes the authority of the RRC and the TCEQ to comply with
TWC, Chapter 27 to enter a memorandum of understanding by
rule and to amend or enter a new memorandum of understanding
by rule; Texas Health and Safety Code (THSC), §361.011, which
establishes the TCEQ's jurisdiction over municipal solid waste;
THSC, §361.016, which establishes the authority of the commis-
sion to enter the MOU with any other state agency and adopt by
rule the MOU; THSC, §361.017, which establishes the TCEQ's
jurisdiction over industrial solid waste and municipal hazardous
waste; THSC, §401.001, which establishes the TCEQ's jurisdic-
tion over regulation and licensing of radioactive materials and
substances; and THSC, §401.069, which establishes the author-
ity for the TCEQ to enter the MOU with state agencies by rule.

The new section implements HB 2230, which enacted TWC,
§27.026, and HB 2771 (86th Texas Legislature, 2019), which
amended TWC, §26.131.

$§7.117.  Memorandum of Understanding between the Railroad Com-
mission of Texas (RRC) and the Texas Commission on Environmental

Quality (TCEQ).

(a) Need for agreement. Several statutes cover persons and
activities where the respective jurisdictions of the RRC and the TCEQ
may intersect. This rule is a statement of how the agencies implement
the division of jurisdiction.

(1) Section 10 of House Bill 1407, 67th Legislature, 1981,
which appeared as a footnote to the Texas Solid Waste Disposal Act,
Texas Civil Statutes, Article 4477-7, provides as follows: On or before
January 1, 1982, the Texas Department of Water Resources, the Texas
Department of Health, and the Railroad Commission of Texas shall
execute a memorandum of understanding that specifies in detail these
agencies' interpretation of the division of jurisdiction among the agen-
cies over waste materials that result from or are related to activities
associated with the exploration for and the development, production,
and refining of oil or gas. The agencies shall amend the memorandum
of understanding at any time that the agencies find it to be necessary.

(2) Texas Health and Safety Code, §401.414, relating to
Memoranda of Understanding, requires the Railroad Commission of
Texas and the Texas Commission on Environmental Quality to adopt a
memorandum of understanding (MOU) defining the agencies' respec-
tive duties under Texas Health and Safety Code, Chapter 401, relating
to radioactive materials and other sources of radiation. Texas Health
and Safety Code, §401.415, relating to oil and gas naturally occurring
radioactive material (NORM) waste, provides that the Railroad Com-
mission of Texas shall issue rules on the management of oil and gas
NORM waste, and in so doing shall consult with the Texas Natural Re-
source Conservation Commission (now TCEQ) and the Department of
Health (now Department of State Health Services) regarding protection
of the public health and the environment.

(3) Texas Water Code, Chapters 26 and 27, provide that the
Railroad Commission and TCEQ collaborate on matters related to dis-
charges, surface water quality, groundwater protection, underground
injection control and geologic storage of carbon dioxide. Texas Water
Code, §27.049, relating to Memorandum of Understanding, requires
the RRC and TCEQ to adopt a new MOU or amend the existing MOU
to reflect the agencies' respective duties under Texas Water Code, Chap-
ter 27, Subchapter C-1 (relating to Geologic Storage and Associated
Injection of Anthropogenic Carbon Dioxide).

(4) The original MOU between the agencies adopted pur-
suant to HB 1407 (67th Legislature, 1981) became effective January
1, 1982. The MOU was revised effective December 1, 1987, May 31,
1998, August 30, 2010, and again on May 1, 2012, to reflect legisla-
tive clarification of the Railroad Commission's jurisdiction over oil and
gas wastes and the Texas Natural Resource Conservation Commission's
(the combination of the Texas Water Commission, the Texas Air Con-
trol Board, and portions of the Texas Department of Health) jurisdiction
over industrial and hazardous wastes.

(5) The agencies have determined that the revised MOU
that became effective on May 1, 2012, should again be revised to fur-
ther clarify jurisdictional boundaries and to reflect legislative changes
in agency responsibility.

(b) General agency jurisdictions.
(1) Texas Commission on Environmental Quality (TCEQ)

(the successor agency to the Texas Natural Resource Conservation
Commission).

(A) Solid waste. Under Texas Health and Safety Code,
Chapter 361, §§361.001 - 361.754, the TCEQ has jurisdiction over
solid waste. The TCEQ's jurisdiction encompasses hazardous and non-
hazardous, industrial and municipal, solid wastes.

(B) Water quality.
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(i) Discharges under Texas Water Code, Chapter 26.
Under the Texas Water Code, Chapter 26, the TCEQ has jurisdiction
over discharges into or adjacent to water in the state, except for dis-
charges regulated by the RRC. Upon delegation from the United States
Environmental Protection Agency to the TCEQ of authority to issue
permits for discharges into surface water in the state of produced wa-
ter, hydrostatic test water, and gas plant effluent resulting from the
activities described in Texas Water Code, §26.131(a), the TCEQ has
sole authority to issue permits for those discharges. For the purposes
of TCEQ's implementation of Texas Water Code, §26.131, "produced
water" is defined as all wastewater associated with oil and gas explo-
ration, development, and production activities, except hydrostatic test
water and gas plant effluent, that is discharged into water in the state,
including waste streams regulated by 40 CFR Part 435.

(i) Discharge permits existing on the effective date
of EPA's delegation to TCEQ of NPDES permit authority for discharges
of produced water, hydrostatic test water, and gas plant effluent. RRC
permits issued prior to TCEQ delegation of NPDES authority shall re-
main effective until revoked or expired. Amendment or renewal of
such permits on or after the effective date of delegation shall be pur-
suant to TCEQ's TPDES authority. The TPDES permit will supersede
and replace the RRC permit. For facilities that have both an RRC
permit and an EPA permit, TCEQ will issue the TPDES permit upon
amendment or renewal of the RRC or EPA permit, whichever occurs
first.

(iii)  Discharge applications pending on the effective
date of EPA's delegation to TCEQ of NPDES permit authority for dis-
charges of produced water, hydrostatic test water, and gas plant efflu-
ent. TCEQ shall assume authority for discharge applications pending
at the time TCEQ receives delegation from EPA. The RRC will pro-
vide TCEQ the permit application and any other relevant information
necessary to administratively and technically review and process the
applications. TCEQ will review and process these pending applica-
tions in accordance with TPDES requirements.

(iv) Storm water. TCEQ has jurisdiction over
stormwater discharges that are required to be permitted pursuant to
Title 40 Code of Federal Regulations (CFR) Part 122.26, except for
discharges regulated by the RRC. Discharge of storm water regulated
by TCEQ may be authorized by an individual Texas Pollutant Dis-
charge Elimination System (TPDES) permit or by a general TPDES
permit. These storm water permits may also include authorizations for
certain minor types of non-storm water discharges.

(I) Storm water associated with industrial activi-
ties. The TCEQ regulates storm water discharges associated with cer-
tain industrial activities under individual TPDES permits and under the
TPDES Multi-Sector General Permit, except for discharges associated
with industrial activities under the jurisdiction of the RRC.

(1) Storm water associated with construction ac-
tivities. The TCEQ regulates storm water discharges associated with
construction activities, except for discharges from construction activi-
ties under the jurisdiction of the RRC.

(III) Municipal storm water discharges. The
TCEQ has jurisdiction over discharges from regulated municipal
storm sewer systems (MS4s).

(IV) Combined storm water. Except with regard
to storage of oil, when a portion of a site is regulated by the TCEQ,
and a portion of a site is regulated by the EPA and RRC, storm water
authorization must be obtained from the TCEQ for the portion(s) of
the site regulated by the TCEQ, and from the EPA and the RRC, as
applicable, for the RRC regulated portion(s) of the site. Discharge of
storm water from a facility that stores both refined products intended

for off-site use and crude oil in aboveground tanks is regulated by the
TCEQ.

(v) State water quality certification. Under the Clean
Water Act (CWA) Section 401 (33 U.S.C. Section 1341), the TCEQ
performs state water quality certifications for activities that require a
federal license or permit and that may result in a discharge to waters of
the United States, except for those activities regulated by the RRC.

(vi) Commercial brine extraction and evaporation.
Under Texas Water Code, §26.132, the TCEQ has jurisdiction over
evaporation pits operated for the commercial production of brine water,
minerals, salts, or other substances that naturally occur in groundwater
and that are not regulated by the RRC.

(C) Injection wells. Under the Texas Water Code,
Chapter 27, the TCEQ has jurisdiction to regulate and authorize
the drilling, construction, operation, and closure of injection wells
unless the activity is subject to the jurisdiction of the RRC. Injection
wells under TCEQ's jurisdiction are identified in §331.11 of this title
(relating to Classification of Injection Wells) and include:

(i) Class I injection wells for the disposal of haz-
ardous, radioactive, industrial or municipal waste that inject fluids be-
low the lower-most formation which within 1/4 mile of the wellbore
contains an underground source of drinking water;

(i) Class III injection wells for the extraction of
minerals including solution mining of sodium sulfate, sulfur, potash,
phosphate, copper, uranium and the mining of sulfur by the Frasch
process;

(iii)  Class IV injection wells for the disposal of haz-
ardous or radioactive waste which inject fluids into or above formations
that contain an underground source of drinking water; and

(iv) Class V injection wells that are not under the
jurisdiction of the RRC, such as aquifer remediation wells, aquifer
recharge wells, aquifer storage wells, large capacity septic systems,
storm water drainage wells, salt water intrusion barrier wells, and
closed loop geothermal wells.

(2) Railroad Commission of Texas (RRC).
(A) Oil and gas waste.

(i) Under Texas Natural Resources Code, Title 3,
and Texas Water Code, Chapter 26, wastes (both hazardous and non-
hazardous) resulting from activities associated with the exploration, de-
velopment, or production of oil or gas or geothermal resources, includ-
ing storage, handling, reclamation, gathering, transportation, or distri-
bution of crude oil or natural gas by pipeline, prior to the refining of
such oil or prior to the use of such gas in any manufacturing process
or as a residential or industrial fuel, are under the jurisdiction of the
RRC, except as noted in clause (ii) of this subparagraph. These wastes
are termed "oil and gas wastes." In compliance with Texas Health and
Safety Code, §361.025 (relating to exempt activities), a list of activi-
ties that generate wastes that are subject to the jurisdiction of the RRC
is found at 16 TAC §3.8(a)(30) (relating to Water Protection) and at
§335.1 of this title (relating to Definitions), which contains a defini-
tion of "activities associated with the exploration, development, and
production of oil or gas or geothermal resources." Under Texas Health
and Safety Code, §401.415, the RRC has jurisdiction over the disposal
of oil and gas naturally occurring radioactive material (NORM) waste
that constitutes, is contained in, or has contaminated oil and gas waste.

(i) Hazardous wastes arising out of or incidental to
activities associated with gasoline plants, natural gas or natural gas lig-
uids processing plants or reservoir pressure maintenance or repressur-
izing plants are subject to the jurisdiction of the TCEQ until the RRC is
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authorized by EPA to administer RCRA. When the RRC is authorized
by EPA to administer RCRA, jurisdiction over such hazardous wastes
will transfer from the TCEQ to the RRC.

(B) Water quality.

(i) Discharges. Under Texas Natural Resources
Code, Title 3, and Texas Water Code, Chapter 26, the RRC regulates
discharges from activities associated with the exploration, develop-
ment, or production of oil, gas, or geothermal resources, including
transportation of crude oil and natural gas by pipeline, and from
solution brine mining activities, except that on delegation to the TCEQ
of NPDES authority for discharges into surface water in the state of
produced water, hydrostatic test water, and gas plant effluent result-
ing from the activities described in Texas Water Code, §26.131(a),
the TCEQ has sole authority to issue permits for those discharges.
Discharges regulated by the RRC into or adjacent to water in the
state shall not cause a violation of the water quality standards. While
water quality standards are established by the TCEQ, the RRC has the
responsibility for enforcing any violation of such standards resulting
from activities regulated by the RRC. Texas Water Code, Chapter 26,
does not require that discharges regulated by the RRC comply with
regulations of the TCEQ that are not water quality standards. The
TCEQ and the RRC may consult as necessary regarding application
and interpretation of Texas Surface Water Quality Standards.

(i)  Storm water. When required by federal law, au-
thorization for storm water discharges that are under the jurisdiction of
the RRC must be obtained through application for a National Pollutant
Discharge Elimination System (NPDES) permit with the EPA and au-
thorization from the RRC, as applicable.

(I) Storm water associated with industrial activi-
ties. Where required by federal law, discharges of storm water associ-
ated with facilities and activities under the RRC's jurisdiction must be
authorized by the EPA and the RRC, as applicable. Under 33 U.S.C.
§1342(1)(2) and §1362(24), EPA cannot require a permit for discharges
of storm water from "field activities or operations associated with {oil
and gas} exploration, production, processing, or treatment operations,
or transmission facilities" unless the discharge is contaminated by con-
tact with any overburden, raw material, intermediate product, finished
product, byproduct, or waste product located on the site of the facil-
ity. Under 16 TAC §3.8 (relating to Water Protection), the RRC pro-
hibits operators from causing or allowing pollution of surface or sub-
surface water. Operators are encouraged to implement and maintain
Best Management Practices (BMPs) to minimize discharges of pollu-
tants, including sediment, in storm water to help ensure protection of
surface water quality during storm events.

(II) Storm water associated with construction ac-
tivities. Where required by federal law, discharges of storm water as-
sociated with construction activities under the RRC's jurisdiction must
be authorized by the EPA and the RRC, as applicable. Activities un-
der RRC jurisdiction include construction of a facility that, when com-
pleted, would be associated with the exploration, development, or pro-
duction of oil or gas or geothermal resources, such as a well site; treat-
ment or storage facility; underground hydrocarbon or natural gas stor-
age facility; reclamation plant; gas processing facility; compressor sta-
tion; terminal facility where crude oil is stored prior to refining and at
which refined products are stored solely for use at the facility; a carbon
dioxide geologic storage facility under the jurisdiction of the RRC; and
a gathering, transmission, or distribution pipeline that will transport
crude oil or natural gas, including natural gas liquids, prior to refining
of such oil or the use of the natural gas in any manufacturing process or
as a residential or industrial fuel. The RRC also has jurisdiction over
storm water from land disturbance associated with a site survey that
is conducted prior to construction of a facility that would be regulated

by the RRC. Under 33 U.S.C. §1342(1)(2) and §1362(24), EPA cannot
require a permit for discharges of storm water from "field activities or
operations associated with {oil and gas} exploration, production, pro-
cessing, or treatment operations, or transmission facilities, including
activities necessary to prepare a site for drilling and for the movement
and placement of drilling equipment, whether or not such field activi-
ties or operations may be considered to be construction activities" un-
less the discharge is contaminated by contact with any overburden, raw
material, intermediate product, finished product, byproduct, or waste
product located on the site of the facility. Under 16 TAC §3.8 (relat-
ing to Water Protection), the RRC prohibits operators from causing or
allowing pollution of surface or subsurface water. Operators are en-
couraged to implement and maintain BMPs to minimize discharges of
pollutants, including sediment, in storm water during construction ac-
tivities to help ensure protection of surface water quality during storm
events.

(1II) Municipal storm water discharges. Storm
water discharges from facilities regulated by the RRC located within
an MS4 are not regulated by the TCEQ. However, a municipality may
regulate storm water discharges from RRC sites into their MS4.

(IV) Combined storm water. Except with regard
to storage of oil, when a portion of a site is regulated by the RRC and
the EPA, and a portion of a site is regulated by the TCEQ, storm water
authorization must be obtained from the EPA and the RRC, as appli-
cable, for the portion(s) of the site under RRC jurisdiction and from
the TCEQ for the TCEQ regulated portion(s) of the site. Discharge of
storm water from a terminal facility where crude oil is stored prior to
refining and at which refined products are stored solely for use at the
facility is under the jurisdiction of the RRC.

(iii)  State water quality certification. The RRC per-
forms state water quality certifications, as authorized by the Clean Wa-
ter Act (CWA) Section 401 (33 U.S.C. Section 1341) for activities that
require a federal license or permit and that may result in any discharge
to waters of the United States for those activities regulated by the RRC.

(C) Injection wells. The RRC has jurisdiction over the
drilling, construction, operation, and closure of the following injection
wells.

(i) Disposal wells. The RRC has jurisdiction under
Texas Water Code, Chapter 27, over injection wells used to dispose
of oil and gas waste. Texas Water Code, Chapter 27, defines "oil and
gas waste" to mean "waste arising out of or incidental to drilling for or
producing of oil, gas, or geothermal resources, waste arising out of or
incidental to the underground storage of hydrocarbons other than stor-
age in artificial tanks or containers, or waste arising out of or inciden-
tal to the operation of gasoline plants, natural gas processing plants, or
pressure maintenance or repressurizing plants. The term includes but
is not limited to salt water, brine, sludge, drilling mud, and other liquid
or semi-liquid waste material." The term "waste arising out of or inci-
dental to drilling for or producing of oil, gas, or geothermal resources"
includes waste associated with transportation of crude oil or natural gas
by pipeline pursuant to Texas Natural Resources Code, §91.101.

(i) Enhanced recovery wells. The RRC has juris-
diction over wells into which fluids are injected for enhanced recovery
of oil or natural gas.

(iii) Brine mining. Under Texas Water Code,
§27.036, the RRC has jurisdiction over brine mining and may issue
permits for injection wells.

(iv) Geologic storage of carbon dioxide. Under
Texas Water Code, §27.011 and §27.041, and subject to the review of
the legislature based on the recommendations made in the preliminary
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report described by Section 10, Senate Bill No. 1387, Acts of the
81st Legislature, Regular Session (2009), the RRC has jurisdiction
over geologic storage of carbon dioxide in, and the injection of carbon
dioxide into, a reservoir that is initially or may be productive of oil,
gas, or geothermal resources or a saline formation directly above or
below that reservoir and over a well used for such injection purposes
regardless of whether the well was initially completed for that purpose
or was initially completed for another purpose and converted.

(v) Hydrocarbon storage. The RRC has jurisdiction
over wells into which fluids are injected for storage of hydrocarbons
that are liquid at standard temperature and pressure.

(vi)  Geothermal energy. Under Texas Natural Re-
sources Code, Chapter 141, the RRC has jurisdiction over injection
wells for the exploration, development, and production of geothermal
energy and associated resources.

(vii) In situ tar sands. Under Texas Water Code,
§27.035, the RRC has jurisdiction over the in situ recovery of tar sands
and may issue permits for injection wells used for the in situ recovery
of tar sands.

(c¢) Definition of hazardous waste.

(1) Under the Texas Health and Safety Code,
§361.003(12), a "hazardous waste" subject to the jurisdiction of the
TCEQ is defined as "solid waste identified or listed as a hazardous
waste by the administrator of the United States Environmental
Protection Agency under the federal Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act of 1976, as
amended (42 U.S.C. §6901, et seq.)." Similarly, under Texas Natural
Resources Code, §91.601(1), "oil and gas hazardous waste" subject
to the jurisdiction of the RRC is defined as an "oil and gas waste that
is a hazardous waste as defined by the administrator of the United
States Environmental Protection Agency under the federal Solid
Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act of 1976 (42 U.S.C. §§6901, ef seq.)."

(2) Federal regulations adopted under authority of the fed-
eral Solid Waste Disposal Act, as amended by RCRA, exempt from
regulation as hazardous waste certain oil and gas wastes. Under 40
Code of Federal Regulations (CFR) §261.4(b)(5), "drilling fluids, pro-
duced waters, and other wastes associated with the exploration, devel-
opment, or production of crude oil, natural gas or geothermal energy"
are described as wastes that are exempt from federal hazardous waste
regulations.

(3) A partial list of wastes associated with oil, gas, and
geothermal exploration, development, and production that are con-
sidered exempt from hazardous waste regulation under RCRA can
be found in EPA's "Regulatory Determination for Oil and Gas and
Geothermal Exploration, Development and Production Wastes," 53
FedReg 25,446 (July 6, 1988). A further explanation of the exemption
can be found in the "Clarification of the Regulatory Determination
for Wastes from the Exploration, Development and Production of
Crude Oil, Natural Gas and Geothermal Energy," 58 FedReg 15, 284
(March 22, 1993). The exemption codified at 40 CFR §261.4(b)(5)
and discussed in the Regulatory Determination has been, and may
continue to be, clarified in subsequent guidance issued by the EPA.

(d) Jurisdiction over waste from specific activities.

(1) Dirilling, operation, and plugging of wells associated
with the exploration, development, or production of oil, gas, or
geothermal resources. Wells associated with the exploration, devel-
opment, or production of oil, gas, or geothermal resources include
exploratory wells, cathodic protection holes, core holes, oil wells,
gas wells, geothermal resource wells, fluid injection wells used for

secondary or enhanced recovery of oil or gas, oil and gas waste
disposal wells, and injection water source wells. Several types of
waste materials can be generated during the drilling, operation, and
plugging of these wells. These waste materials include drilling fluids
(including water-based and oil-based fluids), cuttings, produced water,
produced sand, waste hydrocarbons (including used oil), fracturing
fluids, spent acid, workover fluids, treating chemicals (including scale
inhibitors, emulsion breakers, paraffin inhibitors, and surfactants),
waste cement, filters (including used oil filters), domestic sewage
(including waterborne human waste and waste from activities such
as bathing and food preparation), and trash (including inert waste,
barrels, dope cans, oily rags, mud sacks, and garbage). Generally,
these wastes, whether disposed of by discharge, landfill, land farm,
evaporation, or injection, are subject to the jurisdiction of the RRC.
Wastes from oil, gas, and geothermal exploration activities subject
to regulation by the RRC when those wastes are to be processed,
treated, or disposed of at a solid waste management facility authorized
by the TCEQ under Chapter 330 of this title (relating to Municipal
Solid Waste) are, as defined in §330.3(148) of this title (relating to
Definitions), "special wastes."

(2) Field treatment of produced fluids. Oil, gas, and water
produced from oil, gas, or geothermal resource wells may be treated
in the field in facilities such as separators, skimmers, heater treaters,
dehydrators, and sweetening units. Waste that results from the field
treatment of oil and gas include waste hydrocarbons (including used
oil), produced water, hydrogen sulfide scavengers, dehydration wastes,
treating and cleaning chemicals, filters (including used oil filters), as-
bestos insulation, domestic sewage, and trash are subject to the juris-
diction of the RRC.

(3) Storage of oil.

(A) Tank bottoms and other wastes from the storage of
crude oil (whether foreign or domestic) before it enters the refinery are
under the jurisdiction of the RRC. In addition, waste resulting from
storage of crude oil at refineries is subject to the jurisdiction of the
TCEQ.

(B) Wastes generated from storage tanks that are part of
the refinery and wastes resulting from the wholesale and retail market-
ing of refined products are subject to the jurisdiction of the TCEQ.

(4) Underground hydrocarbon storage. The disposal of
wastes, including saltwater, resulting from the construction, creation,
operation, maintenance, closure, or abandonment of an "underground
hydrocarbon storage facility" is subject to the jurisdiction of the RRC,
provided the terms "hydrocarbons" and "underground hydrocarbon
storage facility" have the meanings set out in Texas Natural Resources
Code, §91.201.

(5) Underground natural gas storage. The disposal of
wastes resulting from the construction, operation, or abandonment of
an "underground natural gas storage facility" is subject to the jurisdic-
tion of the RRC, provided that the terms "natural gas" and "storage
facility" have the meanings set out in Texas Natural Resources Code,
§91.173.

(6) Transportation of crude oil or natural gas.

(A) Jurisdiction over pipeline-related activities. The
RRC has jurisdiction over matters related to pipeline safety for
pipelines in Texas, as referenced in 16 TAC §8.1 (relating to General
Applicability and Standards) pursuant to Chapter 121 of the Texas
Utilities Code and Chapter 117 of the Texas Natural Resources Code.
The RRC has jurisdiction over spill response and remediation of
releases from pipelines transporting crude oil, natural gas, and con-
densate that originate from exploration and production facilities to the
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refinery gate. The RRC has jurisdiction over waste generated by con-
struction and operation of pipelines used to transport crude oil, natural
gas, and condensate on an oil and gas lease, and from exploration and
production facilities to the refinery gate. The RRC is responsible for
water quality certification issues related to construction and operation
of pipelines used to transport crude oil, natural gas, and condensate on
an oil and gas lease, and from exploration and production facilities to
the refinery gate. The RRC has jurisdiction over waste generated by
construction and operation of pipelines transporting carbon dioxide.

(B) Crude oil and natural gas are transported by railcars,
tank trucks, barges, tankers, and pipelines. The RRC has jurisdiction
over waste from the transportation of crude oil by pipeline, regardless
of the crude oil source (foreign or domestic) prior to arrival at a refin-
ery. The RRC also has jurisdiction over waste from the transportation
by pipeline of natural gas, including natural gas liquids, prior to the use
of the natural gas in any manufacturing process or as a residential or
industrial fuel. The transportation wastes subject to the jurisdiction of
the RRC include wastes from pipeline compressor or pressure stations
and wastes from pipeline hydrostatic pressure tests and other pipeline
operations. These wastes include waste hydrocarbons (including used
oil), treating and cleaning chemicals, filters (including used oil filters),
scraper trap sludge, trash, domestic sewage, wastes contaminated with
polychlorinated biphenyls (PCBs) (including transformers, capacitors,
ballasts, and soils), soils contaminated with mercury from leaking mer-
cury meters, asbestos insulation, transite pipe, and hydrostatic test wa-
ters.

(C) The TCEQ has jurisdiction over waste from trans-
portation of refined products by pipeline.

(D) The TCEQ also has jurisdiction over wastes associ-
ated with transportation of crude oil and natural gas, including natural
gas liquids, by railcar, tank truck, barge, or tanker.

(7) Reclamation plants.

(A) The RRC has jurisdiction over wastes from recla-
mation plants that process wastes from activities associated with the
exploration, development, or production of oil, gas, or geothermal re-
sources, such as lease tank bottoms. Waste management activities of
reclamation plants for other wastes are subject to the jurisdiction of the
TCEQ.

(B) The RRC has jurisdiction over the conservation and
prevention of waste of crude oil and therefore must approve all move-
ments of crude oil-containing materials to reclamation plants. The ap-
plicable statute and regulations consist primarily of reporting require-
ments for accounting purposes.

(8) Refining of oil.

(A) The management of wastes resulting from oil refin-
ing operations, including spent caustics, spent catalysts, still bottoms
or tars, and American Petroleum Institute (API) separator sludges, is
subject to the jurisdiction of the TCEQ. The processing of light ends
from the distillation and cracking of crude oil or crude oil products is
considered to be a refining operation. The term "refining" does not in-
clude the processing of natural gas or natural gas liquids.

(B) The RRC has jurisdiction over refining activities for
the conservation and the prevention of waste of crude oil. The RRC
requires that all crude oil streams into or out of a refinery be reported
for accounting purposes. In addition, the RRC requires that materials
recycled and used as a fuel, such as still bottoms or waste crude oil, be
reported.

(9) Natural gas or natural gas liquids processing plants
(including gas fractionation facilities) and pressure maintenance or

repressurizing plants. Wastes resulting from activities associated with
these facilities include produced water, cooling tower water, sulfur
bead, sulfides, spent caustics, sweetening agents, spent catalyst, waste
hydrocarbons (including used oil), asbestos insulation, wastes con-
taminated with PCBs (including transformers, capacitors, ballasts, and
soils), treating and cleaning chemicals, filters, trash, domestic sewage,
and dehydration materials. These wastes are subject to the jurisdiction
of the RRC under Texas Natural Resources Code, §1.101. Disposal of
waste from activities associated with natural gas or natural gas liquids
processing plants (including gas fractionation facilities), and pressure
maintenance or repressurizing plants by injection is subject to the ju-
risdiction of the RRC under Texas Water Code, Chapter 27. However,
until delegation of authority under RCRA to the RRC, the TCEQ shall
have jurisdiction over wastes resulting from these activities that are
not exempt from federal hazardous waste regulation under RCRA and
that are considered hazardous under applicable federal rules.

(10) Manufacturing processes.

(A) Wastes that result from the use of natural gas, natu-
ral gas liquids, or products refined from crude oil in any manufacturing
process, such as the production of petrochemicals or plastics, or from
the manufacture of carbon black, are industrial wastes subject to the
jurisdiction of the TCEQ. The term "manufacturing process" does not
include the processing (including fractionation) of natural gas or natu-
ral gas liquids at natural gas or natural gas liquids processing plants.

(B) The RRC has jurisdiction under Texas Natural Re-
sources Code, Chapter 87, to regulate the use of natural gas in the pro-
duction of carbon black.

(C) Biofuels. The TCEQ has jurisdiction over wastes
associated with the manufacturing of biofuels and biodiesel. TCEQ
Regulatory Guidance Document RG-462 contains additional informa-
tion regarding biodiesel manufacturing in the state of Texas.

(11) Commercial service company facilities and training
facilities.

(A) The TCEQ has jurisdiction over wastes generated
at facilities, other than actual exploration, development, or production
sites (field sites), where oil and gas industry workers are trained. In
addition, the TCEQ has jurisdiction over wastes generated at facilities
where materials, processes, and equipment associated with oil and gas
industry operations are researched, developed, designed, and manufac-
tured. However, wastes generated from tests of materials, processes,
and equipment at field sites are under the jurisdiction of the RRC.

(B) The TCEQ also has jurisdiction over waste gener-
ated at commercial service company facilities operated by persons pro-
viding equipment, materials, or services (such as drilling and work over
rig rental and tank rental; equipment repair; drilling fluid supply; and
acidizing, fracturing, and cementing services) to the oil and gas indus-
try. These wastes include the following wastes when they are generated
at commercial service company facilities: empty sacks, containers, and
drums; drum, tank, and truck rinsate; sandblast media; painting wastes;
spent solvents; spilled chemicals; waste motor oil; and unused fractur-
ing and acidizing fluids.

(C) The term "commercial service company facility"
does not include a station facility such as a warehouse, pipeyard, or
equipment storage facility belonging to an oil and gas operator and
used solely for the support of that operator's own activities associated
with the exploration, development, or production activities.

(D) Notwithstanding subparagraphs (A) - (C) of this
paragraph, the RRC has jurisdiction over disposal of oil and gas
wastes, such as waste drilling fluids and NORM-contaminated pipe
scale, in volumes greater than the incidental volumes usually received
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at such facilities, that are managed at commercial service company
facilities.

(E) The RRC also has jurisdiction over wastes such as
vacuum truck rinsate and tank rinsate generated at facilities operated
by oil and gas waste haulers permitted by the RRC pursuant to 16 TAC
§3.8(f) (relating to Water Protection).

(12) Mobile offshore drilling units (MODUs). MODUs are
vessels capable of engaging in drilling operations for exploring or ex-
ploiting subsea oil, gas, or mineral resources.

(A) The RRC and, where applicable, the EPA, the U.S.
Coast Guard, or the Texas General Land Office (GLO), have jurisdic-
tion over discharges from an MODU when the unit is being used in con-
nection with activities associated with the exploration, development,
or production of oil or gas or geothermal resources, except that upon
delegation to the TCEQ of NPDES authority for discharges into sur-
face water in the state of produced water, hydrostatic test water, and
gas plant effluent resulting from the activities described in Texas Water
Code, §26.131(a), the TCEQ shall assume RRC's authority under this
subsection.

(B) The TCEQ and, where applicable, the EPA, the U.S.
Coast Guard, or the GLO, have jurisdiction over discharges from an
MODU when the unit is being serviced at a maintenance facility.

(C) Where applicable, the EPA, the U.S. Coast Guard,
or the GLO has jurisdiction over discharges from an MODU during
transportation from shore to exploration, development or production
site, transportation between sites, and transportation to a maintenance
facility.

(e) Interagency activities.
(1) Recycling and pollution prevention.

(A) The TCEQ and the RRC encourage generators to
eliminate pollution at the source and recycle whenever possible to
avoid disposal of wastes. Questions regarding source reduction and
recycling may be directed to the TCEQ External Relations Division,
or to the RRC. The TCEQ may require generators to explore source
reduction and recycling alternatives prior to authorizing disposal of
any waste under the jurisdiction of the RRC at a facility regulated
by the TCEQ); similarly, the RRC may explore source reduction and
recycling alternatives prior to authorizing disposal of any waste under
the jurisdiction of the TCEQ at a facility regulated by the RRC.

(B) The TCEQ External Relations Division and the
RRC will coordinate as necessary to maintain a working relationship
to enhance the efforts to share information and use resources more
efficiently. The TCEQ External Relations Division will make the
proper TCEQ personnel aware of the services offered by the RRC,
share information with the RRC to maximize services to oil and gas
operators, and advise oil and gas operators of RRC services. The RRC
will make the proper RRC personnel aware of the services offered by
the TCEQ External Relations Division, share information with the
TCEQ External Relations Division to maximize services to industrial
operators, and advise industrial operators of the TCEQ External
Relations Division services.

(2) Treatment of wastes under RRC jurisdiction at facilities
authorized by the TCEQ under Chapter 334, Subchapter K of this title
(relating to Storage, Treatment, and Reuse Procedures for Petroleum-
Substance Contaminated Soil).

(A) Soils contaminated with constituents that are phys-
ically and chemically similar to those normally found in soils at leaking
underground petroleum storage tanks from generators under the juris-
diction of the RRC are eligible for treatment at TCEQ regulated soil

treatment facilities once alternatives for recycling and source reduction
have been explored. For the purpose of this provision, soils containing
petroleum substance(s) as defined in §334.481 of this title (relating to
Definitions) are considered to be similar, but drilling muds, acids, or
other chemicals used in oil and gas activities are not considered simi-
lar. Generators under the jurisdiction of the RRC must meet the same
requirements as generators under the jurisdiction of the TCEQ when
sending their petroleum contaminated soils to soil treatment facilities
under TCEQ jurisdiction. Those requirements are in §334.496 of this
title (relating to Shipping Procedures Applicable to Generators of Pe-
troleum-Substance Waste), except subsection (c) of this section which
is not applicable, and §334.497 of this title (relating to Recordkeeping
and Reporting Procedures Applicable to Generators). RRC generators
with questions on these requirements should contact the TCEQ.

(B) Generators under RRC jurisdiction should also be
aware that TCEQ regulated soil treatment facilities are required by
§334.499 of this title (relating to Shipping Requirements Applicable
to Owners or Operators of Storage, Treatment, or Disposal Facilities)
to maintain documentation on the soil sampling and analytical meth-
ods, chain-of-custody, and all analytical results for the soil received at
the facility and transported off-site or reused on-site.

(C) The RRC must specifically authorize management
of contaminated soils under its jurisdiction at facilities authorized by
the TCEQ under Chapter 334, Subchapter K of this title (relating to
Storage, Treatment, and Reuse Procedures for Petroleum-Substance
Contaminated Soil). The RRC may grant such authorizations by rule,
or on an individual basis through permits or other written authoriza-
tions.

(D) All waste, including treated waste, subject to the
jurisdiction of the RRC and managed at facilities authorized by the
TCEQ under Chapter 334, Subchapter K of this title will remain subject
to the jurisdiction of the RRC. Such materials will be subject to RRC
regulations regarding final reuse, recycling, or disposal.

(E) TCEQ waste codes and registration numbers are not
required for management of wastes under the jurisdiction of the RRC
at facilities authorized by the TCEQ under Chapter 334, Subchapter K
of this title.

(3) Processing, treatment, and disposal of wastes under
RRC jurisdiction at facilities authorized by the TCEQ.

(A) Asprovided in this paragraph, waste materials sub-
ject to the jurisdiction of the RRC may be managed at solid waste facil-
ities under the jurisdiction of the TCEQ once alternatives for recycling
and source reduction have been explored. The RRC must specifically
authorize management of wastes under its jurisdiction at facilities regu-
lated by the TCEQ. The RRC may grant such authorizations by rule, or
on an individual basis through permits or other written authorizations.
In addition, except as provided in subparagraph (B) of this paragraph,
the concurrence of the TCEQ is required to manage "special waste"
under the jurisdiction of the RRC at a facility regulated by the TCEQ.
The TCEQ's concurrence may be subject to specified conditions.

(B) A facility under the jurisdiction of the TCEQ may
accept, without further individual concurrence, waste under the juris-
diction of the RRC if that facility is permitted or otherwise authorized
to accept that particular type of waste. The phrase "that type of waste"
does not specifically refer to waste under the jurisdiction of the RRC,
but rather to the waste's physical and chemical characteristics. Manage-
ment and disposal of waste under the jurisdiction of the RRC is subject
to TCEQ's rules governing both special waste and industrial waste.

(C) If the TCEQ regulated facility receiving the waste
does not have approval to accept the waste included in its permit or
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other authorization, individual written concurrences from the TCEQ
shall be required to manage wastes under the jurisdiction of the RRC
at TCEQ regulated facilities. Recommendations for the management
of special wastes associated with the exploration, development, or pro-
duction of oil, gas, or geothermal resources are found in TCEQ Regu-
latory Guidance document RG-3. (This is required only if the TCEQ
regulated facility receiving the waste does not have approval to accept
the waste included in its permit or other authorization provided by the
TCEQ.) To obtain an individual concurrence, the waste generator must
provide to the TCEQ sufficient information to allow the concurrence
determination to be made, including the identity of the proposed waste
management facility, the process generating the waste, the quantity of
waste, and the physical and chemical nature of the waste involved (us-
ing process knowledge and/or laboratory analysis as defined in Chapter
335, Subchapter R of this title (relating to Waste Classification)). In ob-
taining TCEQ approval, generators may use their existing knowledge
about the process or materials entering it to characterize their wastes.
Material Safety Data Sheets, manufacturer's literature, and other doc-
umentation generated in conjunction with a particular process may be
used. Process knowledge must be documented and submitted with the
request for approval.

(D) Domestic septage collected from portable toilets at
facilities subject to RRC jurisdiction that is not mixed with other waste
materials may be managed at a facility permitted by the TCEQ for dis-
posal, incineration, or land application for beneficial use of such do-
mestic septage waste without specific authorization from the TCEQ or
the RRC. Waste sludge subject to the jurisdiction of the RRC may not
be applied to the land at a facility permitted by the TCEQ for the ben-
eficial use of sewage sludge or water treatment sludge.

(E) TCEQ waste codes and registration numbers are not
required for management of wastes under the jurisdiction of the RRC
at facilities under the jurisdiction of the TCEQ. If a receiving facility
requires a TCEQ waste code for waste under the jurisdiction of the
RRC, a code consisting of the following may be provided:

(i) the sequence number "RRCT";

(ii) the appropriate form code, as specified in Chap-
ter 335, Subchapter R, §335.521, Appendix 3 of this title (relating to
Appendices); and

(iii)  the waste classification code "H" if the waste is
a hazardous oil and gas waste, or "R" if the waste is a nonhazardous oil
and gas waste.

(F) [Ifa facility requests or requires a TCEQ waste gen-
erator registration number for wastes under the jurisdiction of the RRC,
the registration number "XXXRC" may be provided.

(G) Wastes that are under the jurisdiction of the RRC
need not be reported to the TCEQ.

(4) Management of nonhazardous wastes under TCEQ ju-
risdiction at facilities regulated by the RRC.

(A) Once alternatives for recycling and source reduc-
tion have been explored, and with prior authorization from the RRC,
the following nonhazardous wastes subject to the jurisdiction of the
TCEQ may be disposed of, other than by injection into a Class II well,
at a facility regulated by the RRC; bioremediated at a facility regu-
lated by the RRC (prior to reuse, recycling, or disposal); or reclaimed
at a crude oil reclamation facility regulated by the RRC: nonhazardous
wastes that are chemically and physically similar to oil and gas wastes,
but excluding soils, media, debris, sorbent pads, and other clean-up
materials that are contaminated with refined petroleum products.

(B) To obtain an individual authorization from the
RRC, the waste generator must provide the following information, in
writing, to the RRC: the identity of the proposed waste management
facility, the quantity of waste involved, a hazardous waste determina-
tion that addresses the process generating the waste and the physical
and chemical nature of the waste, and any other information that
the RRC may require. As appropriate, the RRC shall reevaluate any
authorization issued pursuant to this paragraph.

(C) Once alternatives for recycling and source reduc-
tion have been explored, and subject to the RRC's individual authoriza-
tion, the following wastes under the jurisdiction of the TCEQ are autho-
rized without further TCEQ approval to be disposed of at a facility reg-
ulated by the RRC, bioremediated at a facility regulated by the RRC, or
reclaimed at a crude oil reclamation facility regulated by the RRC: non-
hazardous bottoms from tanks used only for crude oil storage; unused
and/or reconditioned drilling and completion/workover wastes from
commercial service company facilities; used and/or unused drilling and
completion/workover wastes generated at facilities where workers in
the oil and gas exploration, development, and production industry are
trained; used and/or unused drilling and completion/workover wastes
generated at facilities where materials, processes, and equipment asso-
ciated with oil and gas exploration, development, and production op-
erations are researched, developed, designed, and manufactured; un-
less other provisions are made in the underground injection well permit
used and/or unused drilling and completion wastes (but not workover
wastes) generated in connection with the drilling and completion of
Class I, 111, and V injection wells; wastes (such as contaminated soils,
media, debris, sorbent pads, and other cleanup materials) associated
with spills of crude oil and natural gas liquids if such wastes are under
the jurisdiction of the TCEQ; and sludges from washout pits at com-
mercial service company facilities.

(D) Under Texas Water Code, §27.0511(g), a TCEQ
permit is required for injection of industrial or municipal waste as an
injection fluid for enhanced recovery purposes. However, under Texas
Water Code, §27.0511(h), the RRC may authorize a person to use non-
hazardous brine from a desalination operation or nonhazardous drink-
ing water treatment residuals as an injection fluid for enhanced recov-
ery purposes without obtaining a permit from the TCEQ. The use or
disposal of radioactive material under this subparagraph is subject to
the applicable requirements of Texas Health and Safety Code, Chapter
401.

(E) Under Texas Water Code, §27.026, by individual
permit, general permit, or rule, the TCEQ may designate a Class II
disposal well that has an RRC permit as a Class V disposal well autho-
rized to dispose by injection nonhazardous brine from a desalination
operation and nonhazardous drinking water treatment residuals under
the jurisdiction of the TCEQ. The operator of a permitted Class II dis-
posal well seeking a Class V authorization must apply to TCEQ and
obtain a Class V authorization prior to disposal of nonhazardous brine
from a desalination operation or nonhazardous drinking water treat-
ment residuals. A permitted Class II disposal well that has obtained a
Class V authorization from TCEQ under Texas Water Code, §27.026,
remains subject to the regulatory requirements of both the RRC and the
TCEQ. Nonhazardous brine from a desalination operation and nonhaz-
ardous drinking water treatment residuals to be disposed by injection
in a permitted Class II disposal well authorized by TCEQ as a Class V
injection well remain subject to the requirements of the Texas Health
and Safety Code, the Texas Water Code, and the TCEQ's rules. The
RRC and the TCEQ may impose additional requirements or conditions
to address the dual injection activity under Texas Water Code, §27.026.

(5) Drilling in landfills. The TCEQ will notify the Oil and
Gas Division of the RRC and the landfill owner at the time a drilling
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application is submitted if an operator proposes to drill a well through a
landfill regulated by the TCEQ. The RRC and the TCEQ will cooperate
and coordinate with one another in advising the appropriate parties of
measures necessary to reduce the potential for the landfill contents to
cause groundwater contamination as a result of landfill disturbance as-
sociated with drilling operations. The TCEQ requires prior written ap-
proval before drilling of any test borings through previously deposited
municipal solid waste under §330.15 of this title (relating to General
Prohibitions), and before borings or other penetration of the final cover
of a closed municipal solid waste landfill under §330.955 of this title
(relating to Miscellaneous). The installation of landfill gas recovery
wells for the recovery and beneficial reuse of landfill gas is under the
jurisdiction of the TCEQ in accordance with Chapter 330, Subchapter I
of this title (relating to Landfill Gas Management). Modification of an
active or a closed solid waste management unit, corrective action man-
agement unit, hazardous waste landfill cell, or industrial waste landfill
cell by drilling or penetrating into or through deposited waste may re-
quire prior written approval from TCEQ. Such approval may require
a new authorization from TCEQ or modification or amendment of an
existing TCEQ authorization.

(6) Coordination of actions and cooperative sharing of in-
formation.

(A) Inthe event that a generator or transporter disposes,
without proper authorization, of wastes regulated by the TCEQ at a fa-
cility permitted by the RRC, the TCEQ is responsible for enforcement
actions against the generator or transporter, and the RRC is responsi-
ble for enforcement actions against the disposal facility. In the event
that a generator or transporter disposes, without proper authorization,
of wastes regulated by the RRC at a facility permitted by the TCEQ,
the RRC is responsible for enforcement actions against the generator
or transporter, and the TCEQ is responsible for enforcement actions
against the disposal facility.

(B) The TCEQ and the RRC agree to cooperate with
one another by sharing information. Employees of either agency who
receive a complaint or discover, in the course of their official duties,
information that indicates a violation of a statute, regulation, order, or
permit pertaining to wastes under the jurisdiction of the other agency,
will notify the other agency. In addition, to facilitate enforcement ac-
tions, each agency will share information in its possession with the
other agency if requested by the other agency to do so.

(C) The TCEQ and the RRC agree to work together at
allocating respective responsibilities. To the extent that jurisdiction
is indeterminate or has yet to be determined, the TCEQ and the RRC
agree to share information and take appropriate investigative steps to
assess jurisdiction.

(D) For items not covered by statute or rule, the TCEQ
and the RRC will collaborate to determine respective responsibilities
for each issue, project, or project type.

(E) The staff of the RRC and the TCEQ shall coordinate
as necessary to attempt to resolve any disputes regarding interpretation
of this MOU and disputes regarding definitions and terms of art.

(7) Groundwater.

(A) Notice of groundwater contamination. Under
Texas Water Code, §26.408, effective September 1, 2003, the RRC
must submit a written notice to the TCEQ of any documented cases of
groundwater contamination that may affect a drinking water well.

(B) Groundwater protection letters. The RRC provides
letters of recommendation concerning groundwater protection.

(i) For recommendations related to normal drilling
operations, shot holes for seismic surveys, and cathodic protection
wells, the RRC provides geologic interpretation identifying fresh water
zones, base of usable-quality water (generally less than 3,000 mg/L
total dissolved solids, but may include higher levels of total dissolved
solids if identified as currently being used or identified by the Texas
Water Development Board as a source of water for desalination), and
include protection depths recommended by the RRC. The geological
interpretation may include groundwater protection based on potential
hydrological connectivity to usable-quality water.

(i) For recommendations related to injection, the
RRC provides geologic interpretation of the base of the underground
source of drinking water. The term "underground source of drinking
water" is defined in 40 Code of Federal Regulations §146.3 (Federal
Register, Volume 46, June 24, 1980).

(8) Emergency and spill response.

(A) The TCEQ and the RRC are members of the state's
Emergency Management Council. The TCEQ is the state's primary
agency for emergency support during response to hazardous materials
and oil spill incidents. The TCEQ is responsible for state-level coordi-
nation of assets and services, and will identify and coordinate staffing
requirements appropriate to the incident to include investigative assign-
ments for the primary and support agencies.

(B) Contaminated soil and other wastes that result from
a spill must be managed in accordance with the governing statutes and
regulations adopted by the agency responsible for the activity that re-
sulted in the spill. Coordination of issues of spill notification, preven-
tion, and response shall be addressed in the State of Texas Oil and Haz-
ardous Substance Spill Contingency Plan and may be addressed further
in a separate Memorandum of Understanding among these agencies
and other appropriate state agencies.

(C) The agency (TCEQ or RRC) that has jurisdiction
over the activity that resulted in the spill incident will be responsible for
measures necessary to monitor, document, and remediate the incident.

(i) The TCEQ has jurisdiction over certain inland oil
spills, all hazardous-substance spills, and spills of other substances that
may cause pollution.

(i) The RRC has jurisdiction over spills or dis-
charges from activities associated with the exploration, development,
or production of crude oil, gas, and geothermal resources, and dis-
charges from brine mining or surface mining.

(D) If TCEQ or RRC field personnel receive spill no-
tifications or reports documenting improperly managed waste or con-
taminated environmental media resulting from a spill or discharge that
is under the jurisdiction of the other agency, they shall refer the issue to
the other agency. The agency that has jurisdiction over the activity that
resulted in the improperly managed waste, spill, discharge, or contami-
nated environmental media will be responsible for measures necessary
to monitor, document, and remediate the incident.

(9) Anthropogenic carbon dioxide storage. In determining
the proper permitting agency in regard to a particular permit application
for a carbon dioxide geologic storage project, the TCEQ and the RRC
will coordinate by any appropriate means to review proposed locations,
geologic settings, reservoir data, and other jurisdictional criteria spec-
ified in Texas Water Code, §27.041.

(f) Radioactive material.

(1) Radioactive substances. Under the Texas Health and
Safety Code, §401.011, the TCEQ has jurisdiction to regulate and li-
cense:
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(A) the disposal of radioactive substances;

(B) the processing or storage of low-level radioactive
waste or NORM waste from other persons, except oil and gas NORM
waste;

(C) the recovery or processing of source material;

(D) the processing of by-product material as defined by
Texas Health and Safety Code, §401.003(3)(B); and

(E) sites for the disposal of low-level radioactive waste,
by-product material, or NORM waste.

(2) NORM waste.

(A) Under Texas Health and Safety Code, §401.415, the
RRC has jurisdiction over the disposal of NORM waste that constitutes,
is contained in, or has contaminated oil and gas waste. This waste
material is called "oil and gas NORM waste." Oil and gas NORM waste
may be generated in connection with the exploration, development, or
production of oil or gas.

(B) Under Texas Health and Safety Code, §401.412, the
TCEQ has jurisdiction over the disposal of NORM that is not oil and
gas NORM waste.

(C) The term "disposal" does not include receipt,
possession, use, processing, transfer, transport, storage, or commer-
cial distribution of radioactive materials, including NORM. These
non-disposal activities are under the jurisdiction of the Texas Depart-
ment of State Health Services under Texas Health and Safety Code,
§401.011(a).

(3) Drinking water residuals. A person licensed for the
commercial disposal of NORM waste from public water systems may
dispose of NORM waste only by injection into a Class I injection well
permitted under Chapter 331 of this title (relating to Underground In-
jection Control) that is specifically permitted for the disposal of NORM
waste.

(4) Management of radioactive tracer material.

(A) Radioactive tracer material is subject to the defi-
nition of low-level radioactive waste under Texas Health and Safety
Code, §401.004, and must be handled and disposed of in accordance
with the rules of the TCEQ and the Department of State Health Ser-
vices.

(B) Exemption. Under Texas Health and Safety Code,
§401.106, the TCEQ may grant an exemption by rule from a licensing
requirement if the TCEQ finds that the exemption will not constitute a
significant risk to the public health and safety and the environment.

(5) Coordination with the Texas Radiation Advisory
Board. The RRC and the TCEQ will consider recommendations and
advice provided by the Texas Radiation Advisory Board that concern
either agency's policies or programs related to the development, use,
or regulation of a source of radiation. Both agencies will provide
written response to the recommendations or advice provided by the
advisory board.

(6) Uranium exploration and mining.

(A) Under Texas Natural Resources Code, Chapter 131,
the RRC has jurisdiction over uranium exploration activities.

(B) Under Texas Natural Resources Code, Chapter 131,
the RRC has jurisdiction over uranium mining, except for in situ recov-
ery processes.

(C) Under Texas Water Code, §27.0513, the TCEQ has
jurisdiction over injection wells used for uranium mining.

(D) Under Texas Health and Safety Code, §401.2625,
the TCEQ has jurisdiction over the licensing of source material recov-
ery and processing or for storage, processing, or disposal of by-product
material.

(g) Effective date. This Memorandum of Understanding, as of
its July 15, 2020, effective date, shall supersede the prior Memorandum
of Understanding among the agencies, dated May 1, 2012.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002370

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Effective date: July 15, 2020

Proposal publication date: February 28, 2020

For further information, please call: (512) 239-2678

¢ ¢ ¢

CHAPTER 114. CONTROL OF AIR
POLLUTION FROM MOTOR VEHICLES
SUBCHAPTER K. MOBILE SOURCE
INCENTIVE PROGRAMS

DIVISION 3. DIESEL EMISSIONS
REDUCTION INCENTIVE PROGRAM

FOR ONROAD AND NON-ROAD VEHICLES
30 TAC §114.622, §114.629

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) adopts amended §114.622 and
§114.629.

The amendments to §114.622 and §114.629 are adopted with-
out changes to the proposed text as published in the January 31,
2020, issue of the Texas Register (45 TexReg 688), and, there-
fore, will not be republished.

The adopted amendments to §114.622 and §114.629 will be sub-
mitted to the United States Environmental Protection Agency as
revisions to the State Implementation Plan.

Background and Summary of the Factual Basis for the Adopted
Rules

The Texas Emissions Reduction Plan (TERP) was established
under Texas Health and Safety Code (THSC), Chapter 386, by
Senate Bill 5, during the 77th Texas Legislature, 2001. The
TERP was created to provide financial incentives for reducing
emissions of on-road heavy-duty motor vehicles and non-road
equipment, with the Diesel Emissions Reduction Incentive Pro-
gram (DERIP) established under THSC, Chapter 386, Subchap-
ter C as the primary incentive program. The DERIP includes the
Emissions Reduction Incentive Grants Program, Rebate Grants
Program, and third-party grants.

House Bill (HB) 1346, 86th Texas Legislature, 2019, amended
THSC, Chapter 386, Subchapter C to provide that the commis-
sion may not set the minimum percentage of vehicle miles trav-
eled or hours of operation required to take place in a nonattain-
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ment area or affected county as less than 55%. HB 1627, 86th
Texas Legislature, 2019 amended THSC, Chapter 386, Sub-
chapter A to remove Victoria County from the list of affected
counties eligible for grants under the TERP DERIP.

The adopted rulemaking revises §114.622 and §114.629 to im-
plement HB 1346 and HB 1627.

Section by Section Discussion

The commission adopts non-substantive changes, such as
grammatical corrections. These changes are non-substantive
and are not specifically discussed in this preamble.

§114.622, Incentive Program Requirements

The commission adopts amended §114.622(b) and (c) to change
the minimum percentage of usage in a nonattainment area or
affected county from 75% to 55% to implement HB 1346.

§114.629, Affected Counties and Implementation Schedule

The commission adopts amended §114.629(a) to remove Vic-
toria County from the list of affected counties eligible for grants
under the TERP DERIP to implement HB 1627.

Final Regulatory Impact Determination

The commission reviewed the adopted rulemaking in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the adopted rulemaking is not
subject to Texas Government Code, §2001.0225, because the
rulemaking does not meet the definition of a "Major environmen-
tal rule" as defined in that statute. A "Major environmental rule" is
a rule, the specific intent of which is to protect the environment
or reduce risks to human health from environmental exposure
and that may adversely affect, in a material way, the economy, a
sector of the economy, productivity, competition, jobs, the envi-
ronment, or the public health and safety of the state or a sector
of the state.

The amendments to §114.622 and §114.629 are adopted in ac-
cordance with HB 1346 and HB 1627, which amended THSC,
Chapter 386, Subchapters A and C. The adopted rulemaking re-
vises, eligibility criteria for a voluntary grant program. Because
the adopted rules place no involuntary requirements on the regu-
lated community, the adopted rules will not adversely affect, in a
material way, the economy, a sector of the economy, productivity,
competition, jobs, the environment, or public health and safety
of the state or a sector of the state. In addition, none of these
amendments place additional financial burdens on the regulated
community.

In addition, a regulatory impact analysis is not required because
the adopted rulemaking does not meet any of the applicability
criteria for requiring a regulatory analysis of a "Major environ-
mental rule" as defined in the Texas Government Code. Texas
Government Code, §2001.0225, applies only to a major environ-
mental rule, the result of which is to: 1) exceed a standard set by
federal law, unless the rule is specifically required by state law;
2) exceed an express requirement of state law, unless the rule
is specifically required by federal law; 3) exceed a requirement
of a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; or 4) adopt a rule solely under the
general authority of the commission. This rulemaking does not
exceed a standard set by federal law. Additionally, this rulemak-
ing does not exceed an express requirement of state law or a
requirement of a delegation agreement and was not developed

solely under the general powers of the agency but is authorized
by specific sections of the THSC that are cited in the

Statutory Authority section of this preamble. Therefore, this rule-
making is not subject to the regulatory analysis provisions of
Texas Government Code, §2001.0225(b).

The commission invited public comment regarding the Draft
Regulatory Impact Analysis Determination during the public
comment period. No comments were received on the Draft
Regulatory Impact Analysis Determination.

Takings Impact Assessment

The commission evaluated the adopted rulemaking and
performed an analysis of whether the adopted rulemaking
constitutes a taking under Texas Government Code, Chapter
2007. The commission's preliminary assessment indicates
Texas Government Code, Chapter 2007, does not apply.

Under Texas Government Code, §2007.002(5), taking means:
A) a governmental action that affects private real property, in
whole or in part or temporarily or permanently, in a manner that
requires the governmental entity to compensate the private real
property owner as provided by the United States Constitution,
Fifth and Fourteenth Amendments or Texas Constitution, Article
I, Section 17 or 19; or B) a governmental action that: i) affects
an owner's private real property that is the subject of the govern-
mental action, in whole orin part or temporarily or permanently, in
a manner that restricts or limits the owner's right to the property
that would otherwise exist in the absence of the governmental
action; and ii) is the producing cause of a reduction of at least
25% in the market value of the affected private real property, de-
termined by comparing the market value of the property as if the
governmental action is not in effect and the market value of the
property determined as if the governmental action is in effect.

Promulgation and enforcement of the adopted rulemaking will be
neither a statutory nor a constitutional taking of private real prop-
erty. The primary purpose of the rulemaking is to amend Chapter
114 in accordance with the amendments to THSC, Chapter 386
as a result of HB 1346 and HB 1627. The adopted rules revise
a voluntary program and only affect motor vehicles that are not
considered to be private real property. The adopted rulemak-
ing does not affect a landowner's rights in private real property
because this rulemaking does not burden, restrict, or limit the
owner's right to property, nor does it reduce the value of any pri-
vate real property by 25% or more beyond that which would oth-
erwise exist in the absence of the regulations. Therefore, these
adopted rules will not constitute a taking under Texas Govern-
ment Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the adopted rulemaking and found the
adoption is a rulemaking identified in the Coastal Coordination
Act implementation rules, 31 TAC §505.11(b)(2) or (4), relating
to rules subject to the Coastal Management Program, and will,
therefore, require that goals and policies of the Texas Coastal
Management Program (CMP) be considered during the rulemak-
ing process.

The commission reviewed this rulemaking for consistency with
the CMP goals and policies in accordance with the regulations
of the Coastal Coordination Advisory Committee and determined
that the rulemaking is procedural in nature and will have no sub-
stantive effect on commission actions subject to the CMP and is,
therefore, consistent with CMP goals and policies.
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The commission invited public comment regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received regarding the consistency with the CMP.

Public Comment

The commission offered a public hearing on February 25, 2020.
The comment period closed on March 3, 2020. No comments
were received regarding this rulemaking.

Statutory Authority

The amendments are adopted under Texas Water Code (TWC),
§5.102, which provides the commission with the general powers
to carry outits duties under the TWC; TWC, §5.103, which autho-
rizes the commission to adopt any rules necessary to carry out
the powers and duties under the provisions of the TWC and other
laws of this state; and TWC, §5.105, which authorizes the com-
mission by rule to establish and approve all general policy of the
commission. The amendments are also adopted under Texas
Health and Safety Code (THSC), Texas Clean Air Act, §382.017,
which authorizes the commission to adopt rules consistent with
the policy and purposes of the THSC; THSC, §382.011, which
authorizes the commission to establish the level of quality to
be maintained in the state's air and to control the quality of the
state's air; THSC, §382.012, which authorizes the commission
to prepare and develop a general, comprehensive plan for the
control of the state's air; and THSC, Chapter 386, which estab-
lishes the Texas Emissions Reduction Plan.

The amendments are adopted as part of the implementation
of THSC, Chapter 386, Subchapters A and C, as amended by
House Bill (HB) 1346 and HB 1627, 86th Texas Legislature,
2019.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002368

Robert Martinez

Director, Environmental Law

Texas Commission on Environmental Quality
Effective date: July 2, 2020

Proposal publication date: January 31, 2020

For further information, please call: (512) 239-6087
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CHAPTER 328. WASTE MINIMIZATION AND
RECYCLING

SUBCHAPTER K. GOVERNMENTAL
ENTITY RECYCLING AND PURCHASING OF
RECYCLED MATERIALS

30 TAC §§328.200 - 328.204

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) adopts new §§328.200 - 328.204.

Sections 328.200 - 328.203 are adopted without changes to the
proposed text as published in the January 31, 2020, issue of
the Texas Register (45 TexReg 691) and will not be republished.
Section 328.204 is adopted with change to the proposed text as

published in the same issue of the Texas Register and will be
republished.

Background and Summary of the Factual Basis for the Adopted
Rules

The adopted rulemaking adds rules that apply to certain govern-
mental entities to establish recycling programs and purchasing
preferences for products made of recycled materials.

Senate Bill (SB) 1376, 86th Texas Legislature, 2019, amended
Texas Health and Safety Code (THSC), §361.425 and §361.426
to exempt certain governmental entities from compliance with
recycling requirements, if the commission finds that compliance
will create a hardship on the governmental entity. SB 1376 also
requires the commission to exempt certain governmental enti-
ties from compliance with purchasing preferences for recycled
materials, if the commission finds that compliance will create a
hardship on the governmental entity.

The commission adopts new Chapter 328, Subchapter K, Gov-
ernmental Entity Recycling and Purchasing of Recycled Materi-
als, to establish requirements for a governmental entity to create
arecycling program, to give preference in purchasing to products
made of recycled materials, and to create an exemption that will
apply to certain governmental entities, if compliance with Chap-
ter 328, Subchapter K will create a hardship.

Section by Section Discussion
§328.200, Purpose

The commission adopts new §328.200 which pertains to govern-
mental entities and establishes a standard to implement a recy-
cling program.

§328.201, Definitions

The commission adopts new §328.201 to define "Governmental
entity," "Hardship," and "Recyclable materials" within the context
of the requirements.

§328.202, General Requirements

The commission adopts new §328.202 to describe the respon-
sibilities for governmental entities to establish a recycling pro-
gram. Overall, the entity must consider how to collect and store
recyclable materials, maintain containers for recyclable materi-
als, create procedures with buyers of recyclable materials, eval-
uate and modify the recycling program, and create measures to
encourage employee participation.

§328.203, Exemptions

The commission adopts new §328.203, which provides for spe-
cific exemptions that are allowed under the rule as well as op-
portunities for an exemption request due to a hardship.

§328.204, Purchasing Preference for Recycled Materials

The commission adopts new §328.204, which requires certain
governmental entities to give preference to purchase products
made of recycled materials. At adoption, the commission revises
§328.204 to provide consistency with Texas Government Code,
§2155.445, which states that preference for the purchasing of
products made of recycled materials will be given if the product
meets applicable specifications as to quantity and quality, and
the average price of the product is not more than 10% greater
than the price of comparable nonrecycled products.

Final Regulatory Impact Determination
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The commission reviewed the adopted rulemaking in light of the
Regulatory Impact Analysis requirements of Texas Government
Code, §2001.0225, and determined that the adopted rulemaking
is not subject to Texas Government Code, §2001.0225, because
it does not meet the definition of a "Major environmental rule" as
defined in that statute. A "Major environmental rule" is a rule the
specific intent of which is to protect the environment or reduce
risks to human health from environmental exposure, and that
may adversely affect in a material way the economy, a sector of
the economy, productivity, competition, jobs, the environment, or
the public health and safety of the state or a sector of the state.
New §§328.200 - 328.204 are adopted in accordance with SB
1376 which amended THSC, Chapter 361, Subchapter N. The
adopted rules establish requirements for a governmental entity
to create a recycling program and to give preference in purchas-
ing to products made of recycled materials. The adopted rules
will not adversely affect in a material way the economy, a sector
of the economy, productivity, competition, jobs, the environment,
or public health and safety of the state or sector of the state. In
addition, the adopted rules provide an exemption for the regu-
lated community if compliance with the adopted rules will create
a hardship on the regulated entity.

In addition to the fact that the adopted rules do not meet the def-
inition of a "Major environmental rule," the adopted rules are not
subject to Texas Government Code, §2001.0225. Texas Gov-
ernment Code, §2001.0225, applies to a major environmental
rule, the result of which is to: exceed a standard set by federal
law, unless the rule is specifically required by state law; exceed
an express requirement of state law, unless the rule is specifi-
cally required by federal law; exceed a requirement of a delega-
tion agreement or contract between the state and an agency or
representative of the federal government to implement a state
and federal program; or adopt a rule solely under the general
authority of the commission. Adopted new §§328.200 - 328.204
do not exceed an express requirement of state law or a require-
ment of a delegation agreement and were not developed solely
under the general powers of the agency but are authorized by
specific sections of the THSC that are cited in the Statutory Au-
thority portion of this preamble. Therefore, this rulemaking is not
subject to the regulatory analysis provisions of Texas Govern-
ment Code, §2001.0225(b).

The commission invited public comment regarding the Draft
Regulatory Impact Analysis Determination during the public
comment period. The commission received no comments on
the Draft Regulatory Impact Analysis Determination.

Takings Impact Assessment

The commission evaluated the adopted rulemaking and
performed an analysis of whether the adopted rulemaking
constitutes a taking under Texas Government Code, Chapter
2007. The commission's preliminary assessment indicates
Texas Government Code, Chapter 2007, does not apply.

Under Texas Government Code, §2007.002(5), a taking means:
A) a governmental action that affects private real property, in
whole or in part or temporarily or permanently, in a manner that
requires the governmental entity to compensate the private real
property owner as provided by the United States Constitution,
Fifth and Fourteenth Amendments or Texas Constitution, Article
I, Section 17 or 19; or B) a governmental action that: i) affects
an owner's private real property that is the subject of the govern-
mental action, in whole or in part or temporarily or permanently, in
a manner that restricts or limits the owner's right to the property
that would otherwise exist in the absence of the governmental

action; and ii) is the producing cause of a reduction of at least
25% in the market value of the affected private real property, de-
termined by comparing the market value of the property as if the
governmental action is not in effect and the market value of the
property determined as if the governmental action is in effect.

Promulgation and enforcement of the adopted rulemaking will be
neither a statutory nor a constitutional taking of private real prop-
erty. The primary purpose of the rulemaking is to amend Chapter
328 in accordance with the amendments to THSC, Chapter 361
as a result of SB 1376. The adopted rules will establish require-
ments for a governmental entity to create a recycling program
and require certain governmental entities to give preference to
purchase products made of recycled materials. The adopted
rulemaking does not affect a landowner's rights in private real
property because this rulemaking does not burden, restrict, or
limit the owner's right to property, nor does it reduce the value
of any private real property by 25% or more beyond that which
would otherwise exist in the absence of the regulations. There-
fore, these adopted rules will not constitute a taking under Texas
Government Code, Chapter 2007.

Consistency with the Coastal Management Program

The commission reviewed the adopted rulemaking and found
that the sections adopted are neither identified in Coastal Co-
ordination Act implementation rules, 31 TAC §505.11(b)(2) or
(4), nor will the sections affect any action or authorization iden-
tified in Coastal Coordination Act implementation rules, 31 TAC
§505.11(a)(6). Therefore, the adopted rulemaking is not subject
to the Texas Coastal Management Program (CMP).

The commission invited public comment regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received regarding the consistency of the rules with
the CMP.

Public Comment

The commission offered a public hearing on February 27, 2020.
The comment period closed on March 3, 2020. The commission
received written comments from the State of Texas Alliance for
Recycling (STAR) and the Texas Lone Star Chapter, Solid Waste
Association of North America, Inc (TxXSWANA). All commenters
were in support of the rulemaking. Specific changes to the rules
were suggested in TXSWANA's comments.

Response to Comments
Comment

STAR stated that it supports the rulemaking and the Texas Leg-
islature's vision of reducing hardship for Texas schools serving
populations less than 5,000 individuals. TXSWANA commented
that they support the goal to promote overall recycling within the
state.

Response
The commission acknowledges the comments.
Comment

TxSWANA requested that the commission provide clarity on
what constitutes a hardship for the purposes of the exemption
in proposed §328.203. TxSWANA elaborated that the only
guidance in the legislation and proposed rulemaking on what
constitutes a hardship appears to be the rulemaking's fiscal
note, which implies that if the requirements fiscally impact a
governmental entity, then the governmental entity qualifies
for a hardship exemption. TxSWANA added that if this is
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the standard, the rule should explicitly define hardship and/or
unreasonable burden. TXSWANA also requested clarification
on whether a governmental entity may request a full or partial
hardship exemption.

Response

The commission's goal is to promote continued recycling efforts
by governmental entities where feasible. The commission highly
encourages entities to continue recycling efforts for materials
that are viable in their market conditions. The commission will
evaluate hardship on a case-by-case basis as needed. Determi-
nations of whether a governmental entity would qualify for a par-
tial exemption from Chapter 328, Subchapter K will be made on
a case-by-case basis. THSC, §361.425 specifies certain com-
modities that should be recycled. The commission recognizes
that not all communities have access to recycling some or all
commodities. Therefore, entities without viable access to recy-
cling may remove items from a program that would cause a hard-
ship. The commission understands that each entity is unique
and not all recycling programs are able to recycle one or multiple
recyclable materials defined in §328.201. The commission will
allow entities to exempt one, multiple, or all recyclable materials
and suggests that entities document the reason(s) for excluding
one or multiple recyclable materials. For example, if aluminum
and steel containers are not recycled by the entity, it should be
documented with reason. Some examples to consider when
documenting a hardship may include but are not limited to: fiscal
limitations, viability of a solid waste provider or third party to re-
cycle a given material, and whether an entity is or is not serviced
by a solid waste provider or third party recycler. No changes
were made to the rules as a result of this comment.

Comment

TxSWANA requested clarity on whether exemptions would ap-
ply to all of the requirements of Chapter 328, Subchapter K or
whether they would only apply to the portions for which the en-
tity shows a specific hardship.

Response

The exemptions found in §328.203 apply to Chapter 328, Sub-
chapter K. No changes were made to the rules as a result of this
comment.

Comment

TxSWANA commented it has a concern of a potential conflict
between the requirement to include a preference for recycled
materials in bidding policies and existing requirements to accept
low bids. TxSWANA requested that TCEQ provide clarification
that it is sufficient to give preference to recycled materials when
the costs are otherwise the same.

Response

In order to provide additional clarity, the commission revises
§328.204 to specify that preference for the purchasing of prod-
ucts made of recycled materials will be given if the product meets
applicable specifications as to quantity and quality, and the
average price of the product is not more than 10% greater than
the price of comparable nonrecycled products. This language
is consistent with Texas Government Code, §2155.445. The
commission does not foresee any conflicts with existing agency
guidance. Section 328.204 is to be applied in accordance with
state procurement statutes and rules and is not intended to
conflict with any other state requirements. The commission
understands that materials with a dissimilar cost may not always

be given preference and entities should continue to use best
judgement in bidding policy decisions.

Statutory Authority

The new rules are adopted under Texas Water Code (TWC),
§5.102, which provides the commission with the general pow-
ers to carry out its duties under the TWC; TWC, §5.103, which
authorizes the commission to adopt any rules necessary to carry
out the powers and duties under the provisions of the TWC and
other laws of this state; and TWC, §5.105, which authorizes the
commission by rule to establish and approve all general pol-
icy of the commission. The new rules are also adopted under
Texas Health and Safety Code (THSC), §361.024, which autho-
rizes the commission to adopt rules regarding the management
and control of solid waste; THSC, §361.425, which provides that
the commission shall adopt rules for administering governmental
entity recycling programs; and THSC, §361.426, which provides
that the commission shall adopt rules for administering govern-
mental entity preferences for recycled products.

The new rules are adopted to implement THSC, Chapter 361,
Subchapter N, as amended by Senate Bill 1376, 86th Texas Leg-
islature, 2019.

$§328.204.  Purchasing Preference for Recycled Materials.

A state agency, state court, or judicial agency not subject to Texas Gov-
ernment Code, Title 10, Subtitle D, and a county, municipality, school
district, junior or community college, or special district shall give pref-
erence in purchasing to products made of recycled materials if the prod-
ucts meet applicable specifications as to quantity and quality and the
average price of the product is not more than 10% greater than the price
of comparable nonrecycled products. Preferences will be applied in ac-
cordance with state procurement statutes and rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 12, 2020.

TRD-202002367

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality
Effective date: July 2, 2020

Proposal publication date: January 31, 2020

For further information, please call: (512) 239-1806
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TITLE 43. TRANSPORTATION

PART 10. TEXAS DEPARTMENT OF
MOTOR VEHICLES

CHAPTER 217. VEHICLE TITLES AND
REGISTRATION

SUBCHAPTER A. MOTOR VEHICLE TITLES
43 TAC §217.11

INTRODUCTION. The Texas Department of Motor Vehicles (de-
partment) adopts amendments to Title 43 of the Texas Adminis-
trative Code (TAC) §217.11 concerning rescission, cancellation,
or revocation of an existing title or application by affidavit. The
department adopts the amendments to §217.11 without changes
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to the proposed text as published in the April 17, 2020, issue of
the Texas Register (45 TexReg 2519). The rule will not be re-
published.

REASONED JUSTIFICATION. The amendments help remove
barriers to Texas businesses, streamlines administrative pro-
cesses for efficiency, and protects consumers from fraud. The
amendment to §217.11(a) extends the deadline to submit to
the department an affidavit asking the department to rescind,
cancel, or revoke an existing title or application for a title for a
vehicle involved in the process of a first sale. The deadline is
extended from within 21 days of initial sale to within 90 days
of initial sale. By extending the deadline, the department is
giving motor vehicle dealers and their customers more time to
ask the department to rescind, cancel, or revoke a title to a
new motor vehicle in cases where title was applied for in the
customer's name, but the dealer, customer, and any lienholder
have all agreed to cancel the sale. The amendment does not
change any existing sales or contracting requirements under
the Transportation Code or Finance Code, but merely extends
the deadline to submit an affidavit to the department.

The rescission of title related to a cancelled sale on a new mo-
tor vehicle involved in a first sale results in the title record being
deleted from the department's title records. This allows a motor
vehicle dealer to obtain a duplicate Manufacturer's Certificate of
Origin (MCO). Once a dealer has obtained a duplicate MCO, the
dealer may treat a subsequent sale to another buyer as a first
sale of a new motor vehicle rather than a used car sale, pro-
vided the vehicle never left the dealer's possession. Extending
of the deadline for title rescission requests eliminates confusion
for subsequent purchasers as to whether they purchased a new
motor vehicle or a used motor vehicle, while maintaining the true
value of a vehicle that has never really been the subject of a first
sale.

Transportation Code §501.051 provides the department author-
ity to rescind, cancel, or revoke an application for a title if a no-
tarized or county-stamped affidavit is presented, but does not
state a deadline for the affidavit to be presented to the depart-
ment. By extending the deadline to 90 days, the department is
balancing the needs of businesses and consumers. The new
deadline provides ample time for businesses to recognize that
an affidavit needs to be submitted, while protecting consumers
and preventing fraud by not allowing for sale recessions, cancel-
lations, and revocations to take place indefinitely and having the
transactions take place within the administrative process.

SUMMARY OF COMMENTS.

The department received written comments from the Denton
County Tax Assessor-Collector and the Texas Automobile
Dealers Association:

Comment.

A commenter asks for text in the rule to clarify if the title process
will include Manufacturer's Certificate of Origin (MCO) and/or
used vehicles and notes that the rule assumes inferred knowl-
edge of the MCO process when a buyer doesn't complete a first
sale.

Response.

The commenter is correct that the MCO is discussed in the pre-
amble as background information. The purpose of this is to pro-
vide context to the process that results in applying the rule. Once
the affidavit process described in the rule is followed, additional

statutes and rules apply to the transaction, not §217.11. As a
result, no changes were made to the rule text. The affidavit
process outlined in §217.11 is available only for vehicles that
were in the process of a new sale. Any vehicle that has been
subject to a prior sale, a used vehicle, is not eligible for a sale
rescind under Transportation Code §501.051(b) and is not sub-
ject to the extended timeline in §217.11.

Comment.

A commenter endorses the addition of time from 21 to 90 days
and notes that while Transportation Code §501.051 does not
state a deadline for the affidavit to be presented to the depart-
ment, it concurs with the TxDMV that the extended deadline bal-
ances the needs of businesses and consumers.

Response. The department appreciates the supportive com-
ment and understands the importance of balancing the needs
of businesses and consumers.

STATUTORY AUTHORITY. The department adopts amended
§211.17 under Transportation Code §1002.001 which provides
the board of the Texas Department of Motor Vehicles with the
authority to adopt rules that are necessary and appropriate to im-
plement the powers and the duties of the department; and more
specifically, Transportation Code §501.051 which provides the
department authority to rescind, cancel, or revoke an application
for a title if a notarized or county-stamped affidavit is presented.

CROSS REFERENCE TO STATUTE. Transportation Code,
§503.051 and §1002.001.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002359

Tracey Beaver

General Counsel

Texas Department of Motor Vehicles

Effective date: July 1, 2020

Proposal publication date: April 17, 2020

For further information, please call: (512) 465-5665

¢ ¢ ¢

SUBCHAPTER B. MOTOR VEHICLE
REGISTRATION

43 TAC §§217.22, 217.27, 217.32, 217.38, 217.41, 217.55,
217.58 - 217.64

INTRODUCTION. The Texas Department of Motor Vehicles
(department) adopts amendments to 43 TAC §§217.22, 217.27,
217.32, 217.38, 217.41, 217.55 and new 43 TAC §§217.58
- 217.64. The department adopts §§217.22, 217.27, 217.32,
217.38, 217.41, 217.55, 217.60, 217.61, 217.63, and 217.64
without changes to the proposed text as published in the April
17, 2020, issue of the Texas Register (45 TexReg 2521). The
department adopts §§217.58, 217.59 and 217.62 with changes
to the proposed text as published in the April 17, 2020 issue of
the Texas Register (45 TexReg 2521).

REASONED JUSTIFICATION. These new and amended sec-
tions are necessary to implement Senate Bill 604, 86th Legis-
lature, Regular Session (2019), which amended Transportation
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Code Chapter 504 by adding Subchapter B-1 to allow certain ve-
hicles to be equipped with digital license plates.

The adopted amendments to §217.22 are necessary to add def-
initions that relate to digital license plates.

Amended §217.22(11) defines "digital license plate" to create a
conforming reference to Transportation Code §504.151.

Amended §217.22(12) defines "digital license plate owner" to
create a conforming reference to Transportation Code §504.151.

Amended §217.22(21) defines "GPS" as a global positioning
system (GPS) tracking device to address the collection of infor-
mation by a receiver in a digital license plate that can determine
the location of the digital license plate. GPS features are not
expressly addressed in Transportation Code Chapter 504 Sub-
chapter B-1.

Amended §217.22(25) defines "legend" to clarify the meaning of
the term as it is used in the definition of the phrase "required dig-
ital license plate information" in these adopted rules. The term
"legend" is defined as a name, motto, slogan, or registration ex-
piration notification appearing on and centered horizontally at the
bottom of the license plate. The definition is also necessary to
clarify that a digital license plate must display a registration ex-
piration notification.

Amended §217.22(27) defines "metal license plate" to differen-
tiate between a metal license plate and a digital license plate.

Amended §217.22(30) defines "optional digital license plate in-
formation" as any information authorized to be displayed on a
digital license plate in addition to required digital license plate
information. Amended §217.22(30)(A) - (D) list examples of op-
tional digital license plate information.

Amended §217.22(31) defines "park" to conform with the statu-
tory meaning in Transportation Code §541.401.

Amended §217.22(33) defines "primary region of interest" to de-
scribe the size requirements of the alphanumeric characters rep-
resenting the plate number.

Amended §217.22(35) defines "required digital license plate
information" to clarify the minimum information that must be
displayed on a digital license plate. This definition is necessary
to clarify that the same information required to be displayed on
a metal license plate must also be displayed on a digital license
plate: alphanumeric characters representing the plate number,
the word "Texas," the legend, and the registration expiration
month and year, if applicable. The definition also clarifies that
digital license plates must also display the registration expiration
notification if the vehicle's registration is expired. The depart-
ment has sole control over the design, typeface, color, and
alphanumeric pattern for all license plates under Transportation
Code §504.005.

Amended §217.22(36) defines "secondary region of interest" to
describe the size requirements for the field with the word "Texas"
centered on the top of the plate.

The amendments to §217.27 are necessary to clarify the exclu-
sions for digital license plates from the existing paragraph, and
clarify existing requirements for metal license plates. Amended
§217.27(a)(2) exempts digital license plates from existing re-
quirements for displaying vehicle registration insignia for certain
vehicles without a windshield. Amended §217.27(a)(3) clarifies
that if a vehicle has a digital license plate, then the expiration
month and year will appear digitally on the electronic visual dis-

play, and any registration insignia issued by the department must
be retained in the vehicle. Vehicles with a digital license plate will
be issued a voided registration sticker that will not to be affixed
to the windshield. Vehicles with metal license plates that do not
have a windshield are issued registration stickers that must be
adhered to the rear metal license plate. This amendment pro-
vides consistency for law enforcement for metal license plates
and digital license plates. The amendment also helps the digi-
tal license plate owner because they will have the metal license
plate in their vehicle and their registration receipt in the event
their digital license plate becomes inoperable or unreadable.

Amendments to §217.27(b)(1) add language clarifying that
license plates must be clearly visible, readable, and legible
and that the rear license plate must be in an upright horizontal
position. These amendments are necessary to assist law
enforcement by facilitating a quicker replacement of license
plates that have become unreadable or illegible due to age or
wear and to facilitate enforcement when a license plate is not
placed on the vehicle in an upright position. These amendments
also help ensure that license plates are readable and legible as
required by §217.32, as well as Transportation Code §§502.475,
504.155(b)(2), and 504.945.

The amendments to §217.32 are necessary to differentiate be-
tween metal license plates and digital license plates. Amended
§217.32(a) - (b) add "metal" and "metal license plate" to differ-
entiate between metal license plates and digital license plates.
A replacement digital license plate will be obtained from a dig-
ital license plate provider, rather than from a county tax asses-
sor-collector

The amendment to §217.38 is necessary to differentiate be-
tween metal license plates and digital license plates. Amended
§217.38(1) adds "metal" to differentiate between metal license
plates and digital license plates. The customer is not required
to return the digital license plate to the county tax assessor-col-
lector when applying for a registration fee credit.

The amendments to §217.41 are necessary to differentiate be-
tween metal plates and digital license plates. A replacement
digital license plate will be obtained from a digital license plate
provider, rather than from a county tax assessor-collector.

The amendments to §217.55 are necessary to differentiate be-
tween metal license plates and digital license plates. Amended
§217.55(c)(1) and (2) add "metal license" to differentiate
between metal license plates and digital license plates. A
replacement digital license plate will be obtained from a digital
license plate provider, rather than from a county tax asses-
sor-collector.

New §217.58 lists the types of vehicles that are eligible and in-
eligible for a digital license plate and the requirements for eligi-
bility verification and issuance of digital plates. New §217.58(a)
lists the statutorily-eligible vehicles as any vehicle owned or op-
erated by a governmental entity, any commercial fleet vehicle,
or a truck, motorcycle, moped, trailer, semitrailer, or sport utility
vehicle or other vehicle that is required to be registered under
Transportation Code Chapter 502. Changes were made to the
proposed language in amended §217.58 to clarify the reference
to fleet vehicle and to ensure that the previously listed vehicles
included all possible eligible vehicles under Transportation Code
Chapter 502. These amendments to the rule text do not alter
the eligibility requirements for a digital license plate outlined in
statute, do not put additional stakeholders on notice, and add no
additional costs.
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New §217.58(b) lists which vehicles are ineligible for a digi-
tal license plate. The proposed language in §217.58(b) was
amended for clarity. Section §217.58(b) was amended after
proposal to clarify that any vehicle registered as a passenger
vehicle, that is not part of a commercial fleet or owned or
operated by a governmental entity, is ineligible for a digital
license plate. These amendments to the rule text do not alter
the eligibility requirements for a digital license plate outlined in
statute, do not put additional stakeholders on notice, and add
no additional costs.

New §217.58(c) is necessary to ensure that digital license plate
providers and applicants are aware that registration is completed
separately from digital license plate issuance and that all digital
license plate owners are issued their metal license plates to at-
tach to the vehicle in case of digital license plate removal or mal-
function. The proposed rule text in Section 217. 58(c)(5) has
been deleted because it was unnecessary and may cause con-
fusion as to whether a digital license plate could be replaced if it
was lost or malfunctioned. The original purpose of the require-
ment, to prevent one vehicle from being linked to two or more
different digital license plates, will be achieved through depart-
ment programming controls.

New §217.59 outlines the requirements for digital license plate
testing. New §217.59 requires a digital plate provider to provide
the department with documentation demonstrating that testing
was completed on a digital license plate model before the ap-
proval and initial deployment of that digital license plate model,
and for each subsequent hardware upgrade. A hardware up-
grade is any upgrade to any physical aspects of the digital li-
cense plate except for the mounting bracket. The documen-
tation demonstrating that testing was completed must be suffi-
cient for the department to be assured that the digital license
plate approved for use was tested in a manner set forth by the
department. The documentation must include a description of
the testing protocols and methods and must be conducted by
governmental entities, universities, or independent nonprofit re-
search and development organizations. New §217.59 is neces-
sary to ensure that digital license plates meet the statutory re-
quirements for license plates and that the testing is conducted
by the types of organizations with which the department has es-
tablished relationships. The department works with these types
of entities on a regular basis for different projects and requir-
ing these types of entities to perform testing will ensure consis-
tency and independence in testing. The testing must be con-
ducted for four separate issues: reflectivity, legibility, readability,
and network and data security. As discussed in the response to
comments, the proposed rule text has been changed to require
reflectivity testing with results demonstrating that the digital li-
cense plates are manufactured utilizing reflectorized material as
required by Transportation Code §504.005, and are reflective in
daytime, as defined in Transportation Code §541.401 and night-
time, as defined in Transportation Code §541.401 with the use
of low beam headlights, at a distance of no less than 75 feet.
Reflectivity testing with results demonstrating that the digital li-
cense plates perform consistently with the International Organ-
ization for Standardization ISO 7591, clauses 6 and 7 is pre-
ferred. This change is necessary to provide an incentive for digi-
tal license plate providers to achieve retroreflectivity as the tech-
nology develops, while not creating a barrier to enter the mar-
ket if the standard is not currently possible. The digital license
plate provider must comply with the requirement in Transporta-
tion Code §504.005(d), which promotes highway safety by re-
quiring that each license plate is made with a reflectorized mate-

rial that provides effective and dependable brightness for the pe-
riod for which the plate is issued. New §217.59(2) requires legi-
bility testing with results demonstrating that digital license plates
are legible during daytime and also during nighttime using low
beam headlights, under optimal conditions, at a distance of no
less than 75 feet. New §217.59(2) also requires readability test-
ing with results demonstrating that digital license plates are read-
able with commercially-available automated license plate read-
ers, and in a variety of weather conditions. This is necessary
to comply with the industry standard and to comply with the re-
quirement that the digital license plate display be legible under
Transportation Code §504.155(b)(2); to ensure that law enforce-
ment can read the digital license plate to determine compliance
with Transportation Code §504.945; and to ensure that law en-
forcement and toll entities can read the digital license plates with
commercially-available automated license plate readers. New
§217.59(3) requires commercially-available penetration testing
for protection of the digital license plate, the electronic display in-
formation, and the digital license plate provider's systems. The
penetration testing will be decided by the department and the
provider in the contracting process. New §217.59(3) is neces-
sary to ensure the safety and security of the digital license plates
for the benefit of the digital license plate owner, law enforce-
ment, and the public. If the digital license plate or the provider's
system are vulnerable to penetration, this could enable fraud
and jeopardize public safety. In addition to testing before ini-
tial approval and each subsequent hardware upgrade, penetra-
tion testing must be completed for each software or firmware
upgrade. This requirement is necessary to ensure that new vul-
nerabilities are not instituted in subsequent updates.

New §217.60 outlines the specifications and requirements
for digital license plates. New §217.60(a) requires digital li-
cense plate providers to ensure that the digital license plate
meets or exceeds the benefits to law enforcement provided
by metal license plates. This requirement is necessary to
conform to the statutory requirement in Transportation Code
§504.155(b)(4). New §217.60(a) paragraphs §217.60(a)(1) -
(4) provide further requirements for the digital license plate.
Paragraph §217.60(a)(1) outlines the physical requirements for
a digital license plate. Paragraph §217.60(a)(2) requires that
the digital license plate include one or more security features
that verify the plate was issued by an approved digital license
plate provider. Paragraph §217.60(a)(2) is necessary to provide
benefits to law enforcement by allowing them to visually ensure
that a digital license plate is not a counterfeit. Metal license
plates have two security features that law enforcement can
visually check to see if the metal license plate is counterfeit.
Paragraphs §217.60(a)(3) - (4) require a digital license plate to
display the same information as a metal license plates while not
in park. This includes displaying required digital license plate
information and the registration expiration month and year in
the same font size and location as the information displayed
on the corresponding metal license plate; as well as ensuring
that the required information continues to display when the
digital license plate is not connected to a wireless network.
These requirements are necessary to fulfill the requirement
under Transportation Code §504.155 for the board of the Texas
Department of Motor Vehicles (board) to set the specifications
and requirements for digital license plates. By setting consistent
standards and features, the department is aiding law enforce-
ment by preventing fraud and aiding consumers by ensuring
their digital license plate displays the information required by
law.
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New §217.60(b) outlines the requirements for placement of a dig-
ital license plate and the vehicle registration insignia for a vehi-
cle displaying a digital license plate. New §217.60(b)(1) requires
that the digital license plate must be attached to the exterior rear
of the vehicle. This requirement is necessary to comply with the
definition of digital license plate defined in Transportation Code
§504.151, which states that a digital license plate is designed to
be placed on the rear of a vehicle in lieu of a physical, metal li-
cense plate. This requirement is also necessary to comply with
Transportation Code §504.154(a), which states a digital license
plate is placed on the rear of the vehicle in lieu of a physical,
metal license plate. New §217.60(b)(2) requires a metal license
plate to be attached to the exterior front of the vehicle, unless the
vehicle is not required to display a plate on the front of the ve-
hicle under this chapter. This requirement is necessary to com-
ply with the requirements in Transportation Code §504.943 and
43 TAC §§217.27(b), 217.46(b)(3), and 217.56(c)(2)(E). New
§217.60(b)(3) requires that the vehicle's registration insignia for
validation of registration must be displayed in accordance with
43 TAC §217.27. Owners of vehicles with digital license plates
will keep their registration receipt in or on the vehicle, and their
registration month and year will be displayed on the electronic
visual display of the digital license plate. New §217.60(b)(3) is
necessary to provide consistency for law enforcement and limit
fraud.

New §217.61 outlines the prohibitions and requirements for digi-
tal plate designs and display. New§217.61(a)(1) prohibits digital
license plate providers from creating or designing a specialty li-
cense plate under Transportation Code Chapter 504 unless they
have a contract with the department under Transportation Code
§504.851. This is necessary to ensure that the department is
aware of and approves all specialty license plates in the state of
Texas. If specialty plates were created without the department's
knowledge and approval it would be difficult to verify the legiti-
macy of the license plates. New §217.61(a)(2) requires the digi-
tal license plate provider to enter into a licensing agreement, with
standard language as approved by the department, for the dis-
play of any third party's intellectual property on a digital license
plate. New §217.61(a)(2) is necessary to protect third-party in-
tellectual property.

New §217.61(b) outlines the requirements for the display of in-
formation on a digital license plate. New §217.61(b)(1) requires
that the display of electronic information on a digital license plate
be approved by the department. New §217.61(b)(1) provides
that the digital license plate may not be personalized under any
region of interest except under current rules governing specialty
license plates. New §217.61(b)(1) is necessary to maintain con-
sistency between digital license plates and metal license plates
which assists law enforcement by ensuring that the digital license
plate information is readable and legible. New §217.61(b)(2)
- (4) describe the requirements for the display of optional digi-
tal license plate information while the vehicle is in park. These
requirements are necessary to permit digital license plates to
display an emergency alert, public safety alert, manufacturer or
safety recalls, advertising or parking permits, while ensuring that
the required digital license plate information remains legible and
readable for law enforcement when the vehicle is in park. New
§217.61(b)(5) permits the digital license plate provider to elec-
tronically collect tolls with approval by and agreement with the
appropriate toll entity. New §217.61(b)(5) provides a possible
benefit to digital license plate owners.

New §217.61(c) requires that digital license plate providers dis-
play an expiration message on the digital license plate if regis-

tration has not been renewed at the time of registration expira-
tion, and that the expiration message may not be removed un-
til after the department confirms renewal of expired registration
and clarifies that optional digital license plate information may
not encroach on the primary and secondary regions of inter-
est. New §217.61(c) is necessary because Transportation Code
§504.155(b)(4) requires a digital license plate to provide benefits
to law enforcement that meet or exceed the benefits provided by
a metal license plate.

New §217.61(d) prohibits digital license plate providers from dis-
playing an emergency alert or other public safety alert, vehi-
cle manufacturer safety recall notices, advertising, or a park-
ing permit on a digital license plate without authorization from
the digital license plate owner. This is necessary to ensure that
the digital license plate does not display this optional digital li-
cense plate information without the owner's approval. For ex-
ample, a person who graduated from a university might not like
it if they were required to display the logo of a rival university
on their license plate. New §217.61(d)(2) - (3) discuss the dis-
closure of GPS data. Unless the disclosure of the GPS data is
required by law, the digital license plate provider may not dis-
close GPS data to any person unless it explains to the digital
license plate owner how the GPS data will be used and to whom
it will be disclosed, and the digital license plate owner consents
to its disclosure. This is necessary to protect the privacy and
safety of digital license plate owners. Additionally, the depart-
ment's Vehicle Titles and Registration Advisory Committee rec-
ommended these disclosure requirements and their recommen-
dation was adopted by the board at its February 6, 2020 board
meeting. New §217.61(d)(4) prohibits the digital license plate
provider from requiring the owner to authorize the display of op-
tional digital plate information or the disclosure of GPS data as
a condition of purchase of lease of a digital license plate. This
is necessary to protect the digital license plate owner's right to
decide whether to opt in. New §217.61(d)(5) and (d)(6) require
the digital license plate provider to immediately discontinue the
display of optional digital license plate information at the digital
license plate owner's request and to have the same mechanism
for opting in and out of the display of the optional digital license
plate information. This requirementis necessary to allow the dig-
ital license plate owner a consistent way to opt out of the display
of optional digital license plate information on their digital license
plate after they have opted in.

New §217.62 outlines the requirements for a digital license plate
provider if a digital license plate is removed or malfunctions. New
§217.62(a) requires that the digital license plate provider have a
mechanism to prevent theft and tampering with the digital license
plate. New §217.62(a)(1) and (a)(2) require the digital license
plate provider to ensure that the digital license plate ceases the
display of required digital license plate information in case of mal-
function, if service is terminated, or if it determines that the digi-
tal license plate has been compromised, tampered with, or fails
to maintain the integrity of registration data. The proposed rule
text in 217.62 (a)(1) has been new to add a missing word. New
§217.62(a) is necessary to help prevent fraud and protect con-
sumers if their digital license plate is stolen.

New §217.62(b) outlines when the digital license plate provider
must notify the department. New §217.62(b)(1) - (4) require dig-
ital license plate providers to immediately notify the department
in case of digital license plate commencement of service, ter-
mination of service, determination that the digital license plate
has been compromised, or the transfer of a digital plate to a new
owner. These requirements are necessary to ensure that the
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department has accurate and current data on the digital license
plates.

New §216.62(c) permits a digital license plate provider to disable
the display of a digital license plate if the digital license plate
owner fails to pay the provider's fees. This is necessary to allow
a digital license plate provider to discontinue service when the
digital license plate owner is not paying the fees required by their
contract.

New §217.63 outlines the digital plate fees and payment. New
§217.63(a) requires that a person applying for a digital license
plate must pay an administrative fee of $95.00 upon application
for a digital license plate and annually on renewal of registration
for a vehicle with a digital license plate. The fee will be aligned
with the registration period and adjusted to yield the appropriate
fee. The administrative fee is necessary to recoup the depart-
ment's costs to implement and then administer the digital license
plate program for the first five years. The implementation and ad-
ministration cost is estimated to be $1.8 million. The breakdown
of this estimate is as follows:

Programming- Information Technology - $1,036,550
Program Specialists (two FTEs) - $815,625
IMPLEMENTATION COST - $1,852,175 Total

To determine an administrative fee, the total estimated imple-
mentation cost was divided by the number of digital license
plates issued in California (1,300 plates total), since that is
the only jurisdiction with a digital plate program that has been
operational for several years. That amount was divided by
fifteen with the goal of recouping the implementation and ad-
ministration cost in approximately fifteen years. The amount
of the fee and the time of its collection were recommendations
from the department's Vehicle Titles and Registration Advisory
Committee, and the recommendations were adopted by the
board at its February 6, 2020 board meeting. New §217.63(a)(3)
clarifies that a digital license plate administrative fee will be
refunded only when registration fees are overcharged under
Transportation Code §502.195. This is necessary to inform
consumers of when a refund will be issued.

New §217.63(b) clarifies that the $95 administrative fee is due
upon receipt of an application for a digital license plate and annu-
ally on renewal of registration for a vehicle with a digital license
plate. This is necessary to ensure that the fees for digital license
plates are being paid and timely deposited into the state treasury
under Government Code §404.094. It also clarifies that a digital
license plate provider that collects the administrative fee must
submit payment of the fee to the department in full on behalf of
the digital license plate owner.

New §217.64 outlines the services that a digital license plate
provider is required to provide, including digital license plate re-
placement when necessary. New §217.64(a)(1) requires a dig-
ital license plate provider to provide customer support for cus-
tomers during standard business hours, Central Time. This re-
quirement is necessary to ensure that customers can access
support if they have issues with their digital plate and it corre-
sponds to the hours that customer service is available for a metal
license plate. New §217.64(a)(2) clarifies that a customer must
go to the digital plate provider for repair, service, and replace-
ment of a digital license plate. This clarification is necessary so
that customers are aware of who to contact in case an issue
arises with their digital license plate.

New §217.64(b) informs the customer where they can obtain a
replacement license plate. New §217.64(b)(1) clarifies that if a
customer wants a replacement digital license plate they can ob-
tain one from the provider. New §217.64(b)(2) permits the cus-
tomer to install the rear metal license plate issued for the vehicle
in lieu of the digital license plate. New §217.64(c) explains how
to obtain a replacement metal license plate. New §217.64(b)
and (c) are necessary because customers need to know where
to obtain replacement plates if their digital license plate malfunc-
tions or is destroyed, or if their metal license plate is lost, stolen,
mutilated, or needs to be replaced for cosmetic or readability rea-
sons. Digital plate owners cannot operate their vehicle until the
digital license plate is repaired or replaced, or until they remove
the digital license plate and replace it with a metal license plate.

REGULATORY COMPLIANCE DIVISION

The new and amended sections were reviewed by the Gover-
nor's Division of Regulatory Compliance (Division). The Division
gave the Board permission to adopt the new and amended sec-
tions on June 9, 2020.

SUMMARY OF COMMENTS AND AGENCY RESPONSE.

The department received written comments requesting clarifica-
tions or changes in the proposed text from: Collin County Sheriff
Office, Central Texas Regional Mobility Authority, North Texas
Tollway Authority, The Tax Assessor-Collectors Association of
Texas, Lubbock County Tax Assessor-Collector, Harris County
Toll Road Authority, 3M, and Denton County Tax Assessor-Col-
lector.

General Comment.

A commenter requests that the initial registration and the re-
newal process should remain the same, as with any other ve-
hicle, through the county tax assessor's office and suggests that
if the digital license plate provider would like the county to collect
and remit the digital license plate fees this can be accomplished,
however, should the provider prefer to collect the fees indepen-
dently for their digital plates they can bill separately.

Agency Response.

The department disagrees with the comment because there is
no change to how a vehicle is initially registered or renewed.

§217.22(27)
Comment.

A commenter requests that the county should be the responsible
entity to issue non-digital plates and not the department.

Agency Response.

The department disagrees with the comment because there is no
change to the current process on issuing metal license plates.

§217.27(b)
Comment.

A commenter notes that §217.27(b) and §217.60(b) appear to
contemplate that most registered vehicles that are eligible for a
digital license plate will still display two plates and notes that this
is consistent Transportation Code 504.154(a), which generally
requires preservation of the two-plate rule for vehicles using a
digital license plate.

Agency Response.
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The department agrees with the comment and confirms that all
vehicles that are required to have two license plates will continue
to be required to display two license plates.

§217.27(a)
Comment.

A commenter requests that the department clarify the difference
between references to the department, TxDMV, and the county
tax accessor's office in §217.27(a).

Agency Response.

The department disagrees with the comment and declines to
amend the rule to clarify the definitions. The proposed rule
is consistent with statutory language in Transportation Code
§502.059(b).

§217.58
Comment.

A commenter supports the following proposed rules relevant to
tolling operations in their current form:

(a) 217.58 - Digital License Plate Eligibility

(b) 217.61 - Digital License Plate Designs and Displays
Agency Response.

The department appreciates the supportive comment.
§217.58(a)(2)(b)

Comment.

A commenter requests a clarification between the definition of
passenger and non-passenger vehicles.

Agency Response.

The department disagrees with the comment and declines to
make the clarification in §217.58(a)(2)(B) because the term pas-
senger car and other vehicle classifications are currently defined
in Transportation Code, Chapter 502.

§217.59
Comment.

A commenter believes that the testing requirements in §217.59
should be more robust and should be confirmed to work prop-
erly based on real world tests utilizing toll cameras, automatic
license plate readers and other equipment actually in use in the
major metro areas of Texas, including Harris County and the
surrounding counties. Furthermore, the rules should require
at least six (6) months of legibility and readability testing with
results demonstrating that the digital license plate technology
works properly, without adverse impacts from strobing or glaring
effects, for toll projects in Harris County and the surrounding
area and the county constables and other law enforcement
agencies patrolling those projects, whether in daytime or
nighttime and during varying weather conditions, including
specifically during peak periods of heat in the summer months
and peak periods of cold during the winter months.

Response.

The department disagrees with the comment and declines to
make the requested change. The department agrees that accu-
rately assigning tolls to the registered vehicle owner is important.
The department intends to include toll entities in testing their li-
cense plate readers and will require that digital plate providers

supply digital plates to toll entities for testing, under the depart-
ment's contract with any digital plate provider.

§217.59(1)
Comment.

A commenter discussed the importance of retroreflective license
plate specifications and encourages the department to retain the
requirements in §217.59, which call for testing of the license
plate retroreflectivity according to ISO 7591 clauses 6 and 7, to
ensure a method of fail-safe functionality for the safety of Texas
motorists.

Agency Response.

The department disagrees with the comment and declines to re-
tain the proposed requirement in §217.59(1). Upon further re-
search and discussion with the American Association of Motor
Vehicle Administrators, the department has determined that cur-
rent digital license plates do not have retroreflectivity capabili-
ties. While the department prefers uniform standards for retrore-
flectivity for all license plates, it understands the importance of
adopting safety standards that are achievable by a digital license
plate while also ensuring that all license plates meet the reflectiv-
ity requirements under Transportation Code §504.005. In order
to ensure that the requirements are achievable, the department
is amending the language in §217.59(1) to read, "(1) reflectivity
testing with results demonstrating that the digital license plates
are manufactured utilizing reflectorized material as required by
Transportation Code, §504.005, and are reflective in daytime, as
defined in Transportation Code, §541.401 and nighttime, as de-
fined in Transportation Code, §541.401 with the use of low beam
headlights, at a distance of no less than 75 feet. Reflectivity
testing with results demonstrating that the digital license plates
perform consistently with the International Organization for Stan-
dardization ISO 7591, clauses 6 and 7 is preferred." Recogniz-
ing the importance of retroreflectivity for law enforcement, this
updated language provides an incentive for digital license plate
providers to achieve retroreflectivity as the technology develops,
while not creating a barrier to enter the market if the standard is
not currently possible. The change does not add a new require-
ment or cost for digital license plate providers.

§217.59(2)
Comment.

A commenter is supportive of the department's testing require-
ments under §217.59(2), but suggests the addition of additional
language to preserve the value of existing inventories of au-
tomated license plate readers. The commenter suggests that
§217.59(2) be amended to read, "demonstrating that digital li-
cense plates are ... readable with automated license plate read-
ers that were commercially available as of September 1, 2019."

Agency Response.

The department disagrees with the comment and declines to
make the requested change. The department appreciates the
comment and understands the importance of preserving the
value of automated license plate readers; however, declines to
make the suggested change. If the date September 1, 2019,
is inserted into the rule, it could subject digital license plate
providers to a requirement they cannot meet as technology
changes. The current language which specifies that commer-
cially available automated license plate readers be used will
allow the technologies to grow and shift together so that the
standard can continue to be reached in years to come.
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§217.59 and §217.60
Comment.

A commenter notes that if a vehicle does not have a toll transpon-
der, tolling agencies rely on in-lane cameras and optical charac-
ter recognition (OCR) to capture license plate images, correctly
identify the alphanumeric digits on the plate, and accurately as-
sign tolls to the registered vehicle owner. The commenter sug-
gests that there be no fewer than six months of digital plate test-
ing by tolling entities on their in-lane cameras and OCR systems
evaluating certain criteria.

Agency Response.

The department agrees with the comment that accurately as-
signing tolls to the registered vehicle owner is important. The
department intends to include toll entities in testing license plate
readers and will require that digital plate providers supply digital
license plates to toll entities for testing, under the department's
contract with a digital plate provider.

Comment.

A commenter notes that tolling agencies, DMV, and law en-
forcement could encounter toll collection and other enforcement
"gaps" as digital plate owners and digital plate providers settle
billing disputes.

Agency Response.

The department agrees with the comment that a digital license
plate that no longer displays registration information would cause
enforcement issues; however, the digital license plate owner is
required to replace the digital license plate with the metal license
plate that they were provided at time of registration issuance or
renewal. Vehicles required to have two license plates will con-
tinue to display a metal plate on the front of the vehicle.

§217.61
Comment.

A commenter believes that the DMV should decline to promul-
gate any rule allowing digital plate vendors to serve as toll ac-
count issuers. Should DMV opt for allowing digital plate vendors
to process tolls, the commenter recommends the following:

Afford tolling entities full discretion to decline allowing digital
plate providers to embed transponders in their service area or,
at a minimum, the option to register plate transponder through
a local toll authority;

require a digital plate-embedded transponder to be compatible
with the protocols approved by the Central U.S. interoperability
agreement already in effect (all Texas tolling entities plus Okla-
homa and Kansas toll authorities participate in that agreement);
and submit the digital plate vendor to the governing statutes and
rules of the tolling provider, regional tollway authority, regional
mobility authority, or county toll road authority where the vehicle
with the digital plate is registered in addition to Transportation
Code Chapter 372, the catch-all statute for Texas tolling agen-
cies

Agency Response.

The department disagrees with the comment and declines to
make a change. The proposed language in §217.61 only al-
lows such agreement between any digital plate provider and a
toll entity as an option. Any such agreement is not required. The
department has no regulatory authority over the toll entities op-
erating in Texas.

§217.61(b)(5)
Comment.

A commenter asks if the requirement in §217.61(b)(5) authoriz-
ing electronic toll collection with approval from, and agreement
between, a digital license plate provider and the appropriate toll
entity mean that a person with a digital plate would not need the
toll tag sticker on their windshield? Or does it mean there would
be a collection mechanism to allow the toll authority to collect
tolls using the digital plate owner account?

Agency Response.

The department disagrees with the comment and declines to
make a change. The department has no regulatory authority
over the toll entities operating in Texas. This matter would be
determined by agreement between the toll entity and the digital
license plate provider.

Comment.

A commenter requests clarification on what "appropriate toll en-
tity" must enter into an agreement with the digital license plate
provider, as the rules are silent on which type of entity may be
an appropriate toll entity. Additionally, it believes the term "ap-
propriate toll entity" should be limited to public toll agencies in
Texas.

Agency Response.

The department disagrees with the comment and declines to
make a change. Section 217.61(b)(5) does not require any toll
entity to enter into an agreement with any digital license plate
provider, but merely permits them to. The proposed rules only
apply to digital license plates and digital plate providers in Texas.

Comment.

A commenter requests that §217.61(b)(5) be withdrawn. The
commenter thinks a better approach for toll collection purposes
would be for the toll entities to work directly the vendor and the
other toll agencies in Texas to ensure that, as this kind of tech-
nology is introduced into the tolling market place in Texas, it sat-
isfies the requirements for interoperability and compatibility with
the HCTRA system.

Agency Response.

The department disagrees with the comment and declines
to withdraw §217.61(b)(5). The proposed language in
§217.61(b)(5) only allows such agreement between a digital
plate provider and a toll entity as an option. Any such agreement
is not required. The department has no regulatory authority
over the toll entities operating in Texas.

Comment.

A commenter requests that given increased frustration with toll
billing errors, some consideration should be given to customer
service experience and resources, including call center and cus-
tomer account maintenance capabilities, with additional consid-
eration given to the primary transponder used in a particular re-
gion of the State. EZ TAG, issued by HCTRA, is the primary
transponder used in the Harris County region, while TolITAG, is-
sued by the North Texas Tollway Authority ("NTTA") is the pri-
mary transponder used in North Texas. Other regions of the
State use TxTAGs issued by the Texas Department of Trans-
portation.

Agency Response.
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The department disagrees with the comment and declines to
make a change. The department has no regulatory authority
over the toll entities operating in Texas. Appropriate handling of
these concerns would be determined by agreement between the
toll entity and any digital license plate provider.

Comment.

A commenter suggests that the proposed rules address com-
pliance with interoperability protocols or requirements for main-
taining valid electronic customer accounts such as, the Cen-
tral United States interoperability hub for the processing of toll
transactions from toll agencies in Texas, Oklahoma and Kansas
based on specified interoperability protocols and requirements.

Agency Response.

The department disagrees with the comment and declines to
make a change. The department has no regulatory authority
over the toll entities operating in Texas. This matter would be
determined by the agreement between the toll entity and any
digital license plate provider.

Comment.

A commenter questions whether a proposed rule, at this time,
is necessary to deal with advancements in toll collection tech-
nology, as technology develops, the commenter thinks a better
approach would be for us to work directly with market innovators,
including the digital license plate vendor, to ensure that the pro-
posed technology satisfies the requirements for interoperability
and compatibility with the HCTRA system.

Agency Response.

The department disagrees with the comment and declines to
make a change. Because the department has no regulatory au-
thority over the toll entities operating in Texas this matter would
be determined by agreement between the toll entity and any dig-
ital license plate provider. Additionally, proposed §217.61(b)(5)
only allows such agreement between a digital plate provider and
a toll entity as an option. Any such agreement is not required.
Under any agreement, specifics with regard to evolving technol-
ogy may be required.

Comment.

A commenter notes that it is unclear whether the digital license
plate would come with a separate transponder that would be af-
fixed to the front windshield. If the digital license plate comes
with a separate transponder to affix on the front windshield, then
the commenter questions whether there really would be a public
benefit or amenity that is not available with a metal plate.

Agency Response.

The department disagrees with the comment and declines to
make a change. Transponder technology would be determined
by any optional agreement between the toll entity and a digital
plate provider.

Comment.

A commenter notes that it is unclear whether the digital license
plate would be linked with an electronic customer account with
a valid method of payment and questions whether a digital li-
cense plate provider would be able to satisfy the requirements
of Senate Bill 198. Although Senate Bill 198 allows toll agencies
to contract with each other to allocate responsibilities for send-
ing notices and taking other actions required by the legislation,

Senate Bill 198 does not authorize a toll agency to delegate re-
sponsibilities to a private vendor.

Agency Response.

The department disagrees with the comment and declines to
make a change. Because the department has no regulatory au-
thority over the toll entities operating in Texas, this matter would
be determined by agreement between the toll entity and any dig-
ital license plate provider. Furthermore, the toll entity and digi-
tal license plate provider may work together to ensure that any
agreement would comply with all relevant Texas law.

Comment.

A commenter is concerned that rather than providing a public
benefit that is no cost to local government, digital license plates
may make it easier for toll scofflaws to cheat the system result-
ing in an increase in lost toll revenue, as well as an increase in
collection costs.

Agency Response.

The department disagrees with the comment and declines to
make a change. It is the department's understanding that toll
entities utilize front license plate readers in addition to rear li-
cense plate readers. Vehicles that currently display two license
plates will continue to have two plates and those vehicles with a
digital license plate will continue to display a metal plate on the
front of the vehicle.

§217.62(c)
Comment.

A commenter notes that, specific to proposed §217.62(c), read-
ability would be impossible if a digital plate owner fails to pay
fees owed to a digital plate provider for service, resulting in the
disabling of the digital plate.

Agency Response.

The department disagrees with the comment and declines to
make a change. A digital license plate that no longer displays
registration information would cause readability issues; however,
the digital plate owner is required to replace the digital license
plate with the metal license plate that they were provided at time
of registration issuance or renewal. Vehicles required to have
two plates will continue to display a metal plate on the front of
the vehicle.

Comment.

A commenter requests that the following language be added as
§217.62(c)(a)(2): "For each digital license plate fee that is col-
lected by a county assessor-collector and for which the depart-
ment is allocated a portion of the fee for administrative costs,
the department shall credit $2.30 dollars from its administrative
costs to the county treasurer of the applicable county, who shall
credit the money to the general fund of the county to defray the
costs to the county of administering this chapter."

Agency Response.

The department disagrees with the comment and declines to
make the suggested addition. The $95 administrative fee is not
a plate fee but is intended to recoup the department's cost in im-
plementing the program. The $0.50 county compensation from
metal specialty license plates is to defray the cost to the county of
administering Transportation Code Chapter 504, and the county
will not perform extra duties because the vehicle has a digital li-
cense plate. If the digital license plate provider has a licensing
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agreement with a state specialty plate sponsor, then the county
will retain the portion of the plate fee as they do today under
Transportation Code §504.008 for a metal specialty plate. Digi-
tal license plate issuance will be handled by the department and
any digital plate provider, and there will not be additional work as-
sociated with processing renewal transactions of vehicles with a
digital license plate.

§217.63
Comment.

A commenter asks if the digital license plate owner would pay
the administrative fee to the county tax accessor-collector when
renewing their registration?

Agency Response.

The department agrees with the comment for any renewal done
through the county tax assessor-collector's office.

Comment.

A commenter asked whether the administrative fee would be on
the "renewal form," and how the county tax assessor-collector
will be informed that the administrative fee needs to be collected
apart from it appearing in the Registration & Title System (RTS).
The commenter also asked for clarification regarding whether
there will be an option to pay the administrative fee directly to the
department and if so, would the county tax accessor- collector be
required to verify if the administration fee has been paid timely?

Agency Response.

The department disagrees with the comment and declines to
make a change. There is not a registration renewal form. The
administrative fee for a digital license plate will be line itemed
on the renewal notice if applicable. The county will know to col-
lect the administrative fee for a digital plate through RTS. For
vehicles for which the department processes the registration or
renewal, the customer must pay the fee to the department. At
the county, the fee will be collected through RTS so there will be
no need to verify collection of the administrative fee.

§217.63(b)(1)
Comment.

A commenter requests that the current county registration re-
newal fees be collected and credited by each county and the
current registration process remain the same for state, county
and local fees while the digital license plate provider collects their
fees separately.

Response.

The department agrees with the comment. There is no change
to how registration renewal fees, including county and local fees,
are collected and credited to each county. There is no change to
the registration renewal process under the proposed rules. The
digital license plate provider(s) will collect the fee for the digital
license plate.

§217.64
Comment.

A commenter requests that the following language be added as
§217.64(e) to align the process with the metal specialty license
plate process: (e) If the digital license plate is lost, stolen, mu-
tilated, or needs to be replaced, replacement plate may be ob-
tained as indicated:

- The owner submits a written request to the county tax assessor-
collector for replacement digital license plate accompanied by a
copy of the registration receipt.

The county tax assessor-collector will:
- order the replacement plates through the system,
- collect the $6 replacement fee and the automation fee.

- After manufacture, the replacement digital plate is mailed di-
rectly to the customer.

Agency Response.

The department disagrees with the comment and declines to
make the requested change because the digital license plate
provider will replace the digital license plate as appropriate for
the customer. Replacement of a digital license plate will be han-
dled under contract between the department and any digital li-
cense plate provider.

STATUTORY AUTHORITY. The amendments and new sections
are adopted under Transportation Code, §1002.001, which pro-
vides the board of the Texas Department of Motor Vehicles with
the authority to adopt rules that are necessary and appropri-
ate to implement the powers and the duties of the department;
and more specifically, Transportation Code, §§504.151-504.157
which authorize digital license plates while giving the department
rulemaking authority to implement the statutory provisions in-
cluding setting specifications and requirements for digital plates
and establishing a fee.

CROSS REFERENCE TO STATUTE. Transportation Code,
§8§504.151- 504.157 and §1002.001.

§217.58. Digital License Plate Eligibility.

(a) Vehicles eligible for a digital license plate. The following
vehicles are eligible for a digital license plate, subject to the exceptions
in subsection (b) of this section:

(1) any vehicle owned or operated by a governmental en-
tity; or

(2) a vehicle owned or operated by a person other than a
governmental entity if the vehicle is:

(A) partofacommercial fleet, as defined by Transporta-
tion Code, §502.001; or

(B) a truck, motorcycle, moped, trailer, semitrailer,
sport utility vehicle, or other vehicle that is required to be registered
under Transportation Code, Chapter 502.

(b) Vehicles not eligible for a digital license plate.

(1) Notwithstanding subsection (a) of this section, a vehi-
cle is not eligible for a digital license plate if the vehicle is not required
to display a license plate on the rear of the vehicle, including:

(A) truck-tractors; or

(B) trucks with combination registration under Trans-
portation Code, §502.255.

(2) Notwithstanding subsection (a)(2)(B) of this section, a
vehicle registered as a passenger vehicle is not eligible for a digital
license plate.

(¢) Requirements for Eligibility Verification and Issuance of
Digital Plates.

(1) An applicant for a digital license plate may not obtain
a digital license plate from a digital license plate provider if the vehi-
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cle for which a digital license plate is being sought is not registered.
The individual must first submit a complete initial application for reg-
istration and the accompanying documents and fees at the county tax
assessor-collector's office, or at the department for vehicles that must
be registered directly through the department under this chapter. After
receipt of the necessary documentation and fees, the department will
issue one or two metal license plates, in accordance with this chapter,
to the applicant for the digital license plate, depending on the type of
vehicle. After the department issues the metal license plate or plates to
the applicant, the applicant may then proceed with obtaining a digital
license plate from a digital license plate provider.

(2) A digital license plate provider must obtain the follow-
ing information from a digital license plate applicant before it verifies
the vehicle's eligibility for a digital license plate:

(A) thelast four digits of the vehicle identification num-
ber; and

(B) the existing metal license plate number.

(3) A digital license plate provider may not issue a digital
license plate for a vehicle that has not been issued Texas registration in
the name of the applicant for the digital license plate.

(4) Any metal license plate issued for the rear of the vehicle
and any associated plate sticker issued for a rear metal license plate
must be carried in or on the vehicle at all times when using a digital
license plate.

§217.59. Digital License Plate Testing.

Before the initial deployment of a digital license plate model and for
each subsequent hardware upgrade, which includes all physical aspects
of the digital license plate except for the mounting bracket, a digital li-
cense plate provider must provide the department with documentation
sufficient for the department to be assured that the digital license plate
model for which approval is sought was tested in a manner set forth
by the department. The documentation must include a description of
the testing protocols and methods. Digital license plate testing must be
conducted by governmental entities, universities, or independent non-
profit research and development organizations. Testing must include:

(1) reflectivity testing with results demonstrating that the
digital license plates are manufactured utilizing reflectorized material
as required by Transportation Code, §504.005, and are reflective in day-
time, as defined in Transportation Code, §541.401 and nighttime, as
defined in Transportation Code, §541.401 with the use of low beam
headlights, at a distance of no less than 75 feet. Reflectivity testing
with results demonstrating that the digital license plates perform con-
sistently with the International Organization for Standardization ISO
7591, clauses 6 and 7 is preferred;

(2) legibility and readability testing with results demon-
strating that digital license plates are legible in daytime, as defined
in Transportation Code, §541.401 and nighttime, as defined in Trans-
portation Code, §541.401, using low beam headlights, under optimal

conditions at a distance of no less than 75 feet; and are readable with
commercially-available automated license plate readers and in a vari-
ety of weather conditions; and

(3) commercially-available penetration testing, as ap-
proved by the department, for the protection of the digital license
plate, the electronic display information, and the digital license plate
provider's systems. In addition to testing before initial approval and
each subsequent hardware upgrade, testing described in this paragraph
must be completed for each software or firmware upgrade.

$217.62.  Digital license plate removal and malfunction.

(a) A digital license plate provider must have a mechanism to
prevent potential theft of and tampering with the digital license plate.
At a minimum, a digital license plate provider must ensure the digital
license plate ceases the display of digital license plate information:

(1) when adigital license plate malfunctions or upon termi-
nation of services between a digital license plate provider and owner;
or

(2) if a digital license plate provider determines that the
digital license plate has been compromised, tampered with, or fails to
maintain integrity of registration data.

(b) Digital license plate providers must immediately notify the
department in the following circumstances:

(1) commencement of services by the digital license plate
provider;

(2) termination of services by the digital license plate
provider;

(3) determination that the digital license plate has been
compromised; or

(4) thetransfer of a digital license plate to a different owner.

(c) The digital license plate provider is authorized to disable
the display of a digital license plate for failure of the digital license
plate owner to pay the fees due to the digital license plate provider.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on June 11, 2020.

TRD-202002357

Tracey Beaver

General Counsel

Texas Department of Motor Vehicles

Effective date: July 12, 2020

Proposal publication date: April 17, 2020

For further information, please call: (512) 465-5665
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TRANSFERRED

The Government Code, §2002.058, authorizes the Secretary of State to remove or transfer
ULE S rules within the Texas Administrative Code when the agency that promulgated the rules
is abolished. The Secretary of State will publish notice of rule transfer or removal in this

section of the Texas Register. The effective date of a rule transfer is the date set by the legislature, not the date of publication
of notice. Proposed or emergency rules are not subject to administrative transfer.

Texas Board of Chiropractic Examiners 3, Chapters 71 to 82, and that a transfer is needed to improve their

Rule Transfer

Under Texas Occupations Code §§201.152 and 201.1525, the Texas
Board of Chiropractic Examiners (Board) is authorized to promulgate
necessary rules to regulate the practice of chiropractic. As part of its
ongoing rule review process, the Board has determined that two of its
current rules are ill-nlaced within 22 Texas Administrative Code Part

Figure: 22 TAC Part 3

accessibility.
The transfer is effective July 15, 2020.

The following conversion chart outlines the rule transfer:

Current Rule:

Title 22. Examining Boards

Part 3. Texas Board of Chiropractic
Examiners

Move to:

Title 22. Examining Boards

Part 3. Texas Board of Chiropractic
Examiners

Chapter 72. Fees, License Applications,
and Renewals
22 TAC §72.19. Fees.

Chapter 72. Fees, License Applications,
and Renewals
22 TAC §72.1. Fees.

Chapter 77. Advertising and Public
Communications

22 TAC §77.3. Patient's Rights to Disclosure
of Charges.

Chapter 75. Business Practices
22 TAC §75.4. Patient's Rights to Disclosure
of Charges.

TRD-202002384
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‘Review Of

AGENCY ‘RuLEs

This section contains notices of state agency rule review
as directed by the Texas Government Code, §2001.039.
Included here are proposed rule review notices, which

invite public comment to specified rules under review; and adopted rule review notices, which summarize public comment
received as part of the review. The complete text of an agency’s rule being reviewed is available in the Texas
Administrative Code on the Texas Secretary of State’s website.

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the website and printed copies of these notices may be directed to the Texas Register office.

Adopted Rule Reviews
Office of the Attorney General
Title 1, Part 3

The Office of the Attorney General (OAG) has completed its rule re-
view of 1 TAC Chapter 59, Collections. The proposed notice of intent
to review rules was published in the May 1, 2020, issue of the Texas
Register (45 TexReg 2897).

The OAG has assessed whether the reasons for adopting the rules con-
tinue to exist. The OAG received no comments regarding this review.

As a result of the review, the OAG finds that the reasons for adopt-
ing the rule in Chapter 59, §59.2 continue to exist, and this section is
readopted in accordance with the requirements of Texas Government
Code §2001.039. The OAG finds that the reasons for adopting the rule
in §59.1, relating to Lawsuit Authorization for Local Taxing Authori-
ties, no longer exist. Therefore, the OAG will subsequently be repeal-
ing §59.1 in accordance with the Administrative Procedure Act, Texas
Government Code Chapter 2001.

TRD-202002418

Lesley French

General Counsel

Office of the Attorney General
Filed: June 16, 2020

L4 ¢ 14
Texas Lottery Commission
Title 16, Part 9

The Texas Lottery Commission (Commission) has reviewed the Com-
mission's rules at 16 TAC Chapter 401 (Administration of State Lottery
Act) in accordance with the requirements of Texas Government Code
§2001.039 (Agency Review of Existing Rules), and hereby readopts
the rules in Chapter 401. As a result of this review, and as discussed be-
low, the Commission has determined that some of the rules in Chapter
401 need to be amended and one lottery game rule should be repealed,
actions which will be proposed in separate rulemaking proceedings.

The Chapter 401 rules consist of seven (7) subchapters with a total of
sixty-eight (68) rules. Subchapter A (Procurement) includes the fol-
lowing rules:

§401.101 - Lottery Procurement Procedures

§401.102 - Protests of the Terms of a Formal Competitive Solicitation
§401.103 - Protests of Contract Award

§401.104 - Contract Monitoring Roles and Responsibilities

§401.105 - Major Procurement Approval Authority, Responsibilities
and Reporting

Because the Commission contracts for certain lottery-related goods and
services, the Subchapter A procurement rules are necessary for the ad-
ministration and operation of the lottery; thus, the reasons for these
rules continue to exist. No substantive amendment or repeal of these
rules is recommended at this time.

Subchapter B (Licensing of Sales Agents) includes the following rules:
§401.152 - Application for License

§401.153 - Qualifications for License

§401.155 - Expiration of License

§401.156 - Renewal of License

§401.157 - Provisional License

§401.158 - Suspension or Revocation of License

§401.159 - Summary Suspension of License

§401.160 - Standard Penalty Chart

The Commission licenses approximately 20,000 lottery ticket sales
agents in Texas. The Subchapter B rules set forth the license appli-
cation and renewal process, qualification requirements, license terms,
and disciplinary process applicable to lottery ticket sales agents. These
rules are necessary for the administration of the Commission's lottery
licensing program; thus, the reasons for adopting them continue to
exist. The Commission, however, has determined that amendments to
§§401.158 and 401.160 are needed to make corrections to the text and
to conform rule language to industry best practices.

Subchapter C (Practice and Procedure) includes the following rules:
§401.201 - Intent and Scope of Rules

§401.202 - Construction of Rules

§401.203 - Contested Cases

§401.205 - Initiation of a Hearing

§401.207 - Written Answer; Default Proceedings

§401.211 - Law Governing Contested Cases

§401.216 - Subpoenas, Depositions, and Orders to Allow Entry
§401.220 - Motion for Rehearing

§401.227 - Definitions

Subchapter C includes rules applicable to enforcement matters and
other contested proceedings involving a lottery or bingo licensee or
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applicant under the State Lottery Act or the Bingo Enabling Act, re-
spectively. In addition, the Texas Administrative Procedure Act at
§2001.004 requires state agencies to adopt such rules of practice. Thus,
the reasons for adopting the Subchapter C rules continue to exist. No
substantive amendment or repeal of these rules is recommended at this
time.

Subchapter D (Lottery Game Rules) includes the following rules:
§401.301 - General Definitions

§401.302 - Scratch Ticket Game Rules

§401.303 - Grand Prize Drawing Rule

§401.304 - Draw Game Rules (General)

§401.305 - "Lotto Texas®" Draw Game Rule

§401.306 - Video Lottery Games

§401.307 - "Pick 3" Draw Game Rule

§401.308 - "Cash Five" Draw Game Rule

§401.309 - Assignability of Prizes

§401.310 - Payment of Prize Payments Upon Death of Prize Winner
§401.312 - "Texas Two Step" Draw Game Rule

§401.313 - Promotional Drawings

§401.314 - Retailer Bonus Programs

§401.315 - "Mega Millions" Draw Game Rule

§401.316 - "Daily 4" Draw Game Rule

§401.317 - "Powerball®" Draw Game Rule

§401.318 - Withholding of Delinquent Child-Support Payments from
Lump-sum and Periodic Installment Payments of Lottery Winnings in
Excess of Six Hundred Dollars

§401.319 - Withholding of Child-Support Payments from Periodic In-
stallment Payments of Lottery Winnings

§401.320 - "All or Nothing" Draw Game Rule

§401.321 - Instant Game Tickets Containing Non-English Words
§401.322 - "Texas Triple Chance" Draw Game Rule

§401.324 - Prize Winner Election to Remain Anonymous

Subchapter D includes the Commission's lottery game rules. These
rules provide information regarding how Texas Lottery scratch ticket
and draw games are played, the prizes that can be won, the methods
by which lottery tickets may be claimed and validated, as well as in-
formation relating to debt set-off for child-support payments, retailer
bonus programs, payment of prize money to the estate of a deceased
prize winner, and statements to be included in court orders involving as-
signments of prize payments. Because the Commission generates rev-
enue for the state through the sale of lottery game tickets, the reasons
for adopting each of these rules continue to exist, except for §401.322
("Texas Triple Chance" Draw Game Rule), which should be repealed
because this draw game is no longer offered.

The Commission has also determined that amendments to §§401.301,
401.302,401.304, 401.305,401.312, 401.315, and 401.321 are needed
to make corrections to the text, including replacing the terms "instant
ticket" with "scratch ticket," and to conform rule language to industry
best practices. Amendments are needed to update the various game
trademarks and definitions of "playboard." Clarifying amendments
are also needed to move the various draw game "playslip" and "entry
of play" provisions requirements from individual draw game rules

(§§401.305, 401.307, 401.308, 401.312, 401.315, 401.316, 401.317,
and 401.320) to the general definitions rule (§401.301) and the general
draw game rule (§401.304). Similarly, clarifying amendments are
needed to move the various provisions regarding authorized pro-
motions and retail bonus/incentives (§§401.305, 401.307, 401.308,
401.312, 401.316, and 401.320) from individual draw game rules to
the general draw game rule (§401.304). These clarifying amendments
will simplify the rules and promote a more consistent application of
these provisions among all the lottery draw games.

Subchapter E (Retailer Rules) includes the following rules:
§401.351 - Proceeds from Ticket Sales
§401.352 - Settlement Procedures

§401.353 - Retailer Settlements, Financial Obligations, and Commis-
sions

§401.355 - Restricted Sales

§401.357 - Texas Lottery as Retailer

§401.360 - Payment of Prizes

§401.361 - Required Purchases of Lottery Tickets

§401.362 - Retailer's Financial Responsibility for Lottery Tickets Re-
ceived and Subsequently Damaged or Rendered Unsaleable, for Win-
ning Lottery Tickets Paid and for Lottery-Related Property

§401.363 - Retailer Record

§401.364 - Training

§401.366 - Compliance with All Applicable Laws
§401.368 - Lottery Ticket Vending Machines

§401.370 - Retailer's Financial Responsibility for Lottery Tickets Re-
ceived and Subsequently Stolen or Lost

§401.371 - Collection of Delinquent Obligations for Lottery Retailer
Related Accounts

§401.372 - Display of License

As noted above, the Commission licenses approximately 20,000 lot-
tery ticket sales agents. The Subchapter E rules set forth the opera-
tional requirements, duties, and obligations of sales agents, including
their financial responsibility to the state of Texas. These rules are nec-
essary for the administration and effective oversight of Texas Lottery
ticket sales; thus, the reasons for adopting these rules continue to exist.
The Commission has also determined that amendments to §§401.351,
401.353, 401.355,401.363, 401.366, and 401.368 are needed to make
corrections to the text and to conform rule language to industry best
practices.

Subchapter F (ADA Requirements) includes the following rules:
§401.401 - Definitions

§401.402 - General Requirements

§401.403 - Readily Achievable Barrier Removal

§401.404 - Priority of ADA Compliance by Lottery Licensees
§401.405 - Alternatives to Barrier Removal

§401.406 - Future Alterations to a Lottery Licensed Facility
§401.407 - Complaints Relating to Non-accessibility

§401.408 - Requests for Hearings

The Subchapter F rules address the prohibition against discrimination
imposed by the federal Americans with Disability Act (ADA), com-
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pliance by licensed lottery ticket sales agents with ADA accessibility
requirements, and the procedure for the Commission to receive and
to address complaints regarding discrimination or accessibility under
the ADA. Because the designated location of a Texas Lottery ticket
sales agent license is subject to the ADA's requirements, the reasons for
adopting each of these rules continue to exist. No substantive amend-
ment or repeal of these rules is recommended at this time.

Subchapter G (Lottery Security) includes the following rule:
§401.501 - Lottery Security

The reasons for adopting §401.501, regarding the Commission's statu-
tory mandate to ensure the security and integrity of the Texas Lottery,
and to maintain a security plan and other security procedures, continue
to exist. No substantive amendment or repeal of this rule is recom-
mended at this time.

The Commission will propose amendments to the rules requiring
amendments, and the repeal of §401.322, in separate rulemaking
actions.

This review and readoption has been conducted in accordance with
Texas Government Code Section 2001.039. The Commission received
no comments on the proposed review, which was published in the Oc-
tober 25, 2019 issue of the Texas Register (44 TexReg 6378).

This action concludes the Commission's review of 16 TAC Chapter
401.

TRD-202002360

Bob Biard

General Counsel

Texas Lottery Commission
Filed: June 12, 2020

¢ ¢ ¢

The Texas Lottery Commission (Commission) has reviewed the Com-
mission's rules at 16 TAC Chapter 402 (Charitable Bingo Operations
Division) in accordance with the requirements of Texas Government
Code §2001.039 (Agency Review of Existing Rules), and hereby read-
opts the rules in Chapter 402. As a result of this review, and as dis-
cussed below, the Commission has determined that some of the rules
in Chapter 402 need to be amended, actions which will be proposed in
separate rulemaking proceedings. Further, the Commission notes that
the Bingo Advisory Committee (BAC) met on March 4, 2020 to dis-
cuss this rule review and presented the staff with its recommendations,
which are included in this adoption. The purpose of the BAC includes
advising the Commission on the needs and problems of the state's bingo
industry and to report their activities to the Commission. The Commis-
sion hereby takes the BAC's recommendations under advisement and
will continue to work with the BAC on future rulemaking initiatives.
The Commission also received written comments from the Department
of Texas, Veterans of Foreign Wars (VEW).

The Chapter 402 rules consist of seven (7) subchapters with a total of
seventy-one (71) rules. Subchapter A (Administration) consists of the
following rules:

§402.100 - Definitions

§402.101 - Advisory Opinions
§402.102 - Bingo Advisory Committee
§402.103 - Training Program
§402.104 - Delinquent Obligations

Subchapter A consists of rules addressing the Commission's admin-
istration of charitable bingo and the process for handling delinquent

obligations owed to the Commission. Section 402.100 remains nec-
essary, and the reasons for initially adopting the rule continue to ex-
ist, because this rule defines key terms used throughout the Chapter
402 rules. Section 402.101 remains necessary, and the reasons for ini-
tially adopting the rule continue to exist, because this rule provides
details regarding the process for requesting and issuing bingo advisory
opinions, which is a duty imposed upon the Commission under Tex.
Occ. Code §2001.059. Section 402.102 governs the operations of the
BAC and the reasons for initially adopting the rule continue to exist.
Section 402.103 remains necessary, and the reasons for initially adopt-
ing the rule continue to exist, because the rule implements Tex. Occ.
Code §2001.107, which requires the Commission to establish by rule a
training program for certain individuals associated with bingo conduc-
tors. Finally, §402.104 remains necessary, and the reasons for initially
adopting the rule continue to exist, because this rule implements Texas
Government Code §2107.002, which requires all state agencies to es-
tablish procedures by rule for collecting delinquent obligations. No
substantive amendment or repeal of these rules is recommended at this
time.

The BAC does not recommend any amendments to this Subchapter.
Subchapter B (Conduct of Bingo) consists of the following rules:
§402.200 - General Restrictions on the Conduct of Bingo
§402.201 - Prohibited Bingo Occasion

§402.202 - Transfer of Funds

§402.203 - Unit Accounting

§402.204 - Prohibited Price Fixing

§402.205 - Unit Agreements

§402.210 - House Rules

§402.211 - Other Games of Chance

§402.212 - Promotional Bingo

Subchapter B consists of rules governing the conduct and operation of
charitable bingo, the creation and operation of bingo units, the trans-
fer of funds into an organization's bingo account, the prohibition on
price fixing for bingo equipment, and the restrictions on other games
of chance conducted during a bingo occasion. These rules remain nec-
essary, and the reasons for initially adopting the rules continue to exist,
because they help ensure that charitable bingo in Texas is conducted
fairly and in accordance with article III, section 47 of the Texas Con-
stitution and the Bingo Enabling Act. No substantive amendment or
repeal of these rules is recommended at this time.

The BAC recommends amendments to: (1) §402.200(h), to allow
annual license holders to accept and award donated prizes; (2)
§402.200(i)(4), to eliminate the requirement of maintaining records
relating to the final game schedule; and (3) §402.203(h)(4)(c), to elim-
inate the requirement of maintaining records relating to the operator
on duty.

The VFW recommends amendments to: (1) §402.200(h), to allow
annual license holders to accept and award donated prizes; (2)
§402.200(i)(4), to eliminate the requirement of maintaining records
relating to the final game schedule; and (3) §402.203(h)(4)(c), to elim-
inate the requirement of maintaining records relating to the operator
on duty.

Subchapter C (Bingo Games and Equipment) consists of the following
rules:

§402.300 - Pull-Tab Bingo
§402.301 - Bingo Card/Paper
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§402.303 - Pull-tab or Instant Bingo Dispensers

§402.321 - Card-Minding Systems--Definitions

§402.322 - Card-Minding Systems--Site System Standards
§402.323 - Card-Minding Systems--Device Standards

§402.324 - Card-Minding Systems--Approval of Card-Minding Sys-
tems

§402.325 - Card-Minding Systems--Licensed Authorized Organiza-
tions Requirements

§402.326 - Card-Minding Systems--Distributor Requirements
§402.327 - Card-Minding Systems--Security Standards
§402.328 - Card-Minding Systems--Inspections and Restrictions

Subchapter C consists of rules governing bingo equipment, including
pull-tab tickets, bingo cards and paper, ticket dispensers, and card-
minding systems. The rules remain necessary, and the reasons for ini-
tially adopting the rules continue to exist, because they help ensure that
charitable bingo games are conducted in accordance with, and bingo
equipment is created in compliance with, the Bingo Enabling Act. No
substantive amendment or repeal of these rules is recommended at this
time.

The BAC recommends amendments to: (1) §402.300(b)(4), to elim-
inate the requirement of submission of paper pull-tab tickets prior to
final approval; and (2) §402.301(a)(3) and (11), to provide clarification
on the use of bonus numbers on bingo cards.

The VFW recommends amendments to: (1) §402.300(b)(4), to elim-
inate the requirement of submission of paper pull-tab tickets prior to
final approval; and (2) §402.301(a)(3) and (11), to provide clarification
on the use of bonus numbers on bingo cards.

Subchapter D (Licensing Requirements) consists of the following
rules:

§402.400 - General Licensing Provisions
§402.401 - Temporary License
§402.402 - Registry of Bingo Workers

§402.403 - Licenses for Conduct of Bingo Occasions and to Lease
Bingo Premises

§402.404 - License Classes and Fees
§402.405 - Temporary Authorization
§402.406 - Bingo Chairperson
§402.407 - Unit Manager

§402.408 - Designation of Members

§402.409 - Amendment for Change of Premises or Occasions Due to
Lease Termination or Abandonment

§402.410 - Amendment of a License - General Provisions
§402.411 - License Renewal
§402.412 - Signature Requirements

§402.413 - Military Service Members, Military Veterans, and Military
Spouses

§402.420 - Qualifications and Requirements for Conductor's License

§402.422 - Amendment to a Regular License to Conduct Charitable
Bingo

§402.424 - Amendment of a License Electronic Mail, Telephone or
Facsimile

§402.442 - Amendment to a Commercial Lessor License

§402.443 - Transfer of a Grandfathered Lessor's Commercial Lessor
License

§402.450 - Request for Waiver

§402.451 - Operating Capital

§402.452 - Net Proceeds

§402.453 - Request for Operating Capital Increase

The Commission currently licenses nearly fourteen-hundred (1400)
charitable bingo conductors, commercial lessors, and manufacturers
and distributors, and has approved over eleven thousand (11,000) indi-
viduals to be listed on the bingo worker registry in Texas. Subchapter
D includes rules governing the application, renewal, and amendment
process for Commission-issued licenses and listings on the bingo
worker registry. These rules are necessary for the proper adminis-
tration of the Commission's charitable bingo licensing and worker
registry program. Therefore, the Commission believes that the reasons
for initially adopting these rules continue to exist. Subchapter D also
includes rules that implement Bingo Enabling Act provisions that gov-
ern the amount of operating capital a bingo conductor may maintain,
the net proceeds a bingo conductor must produce, and the process by
which licensees may request a waiver of these requirements. These
rules are necessary to help ensure that bingo proceeds are directed to
statutorily-authorized purposes. Therefore, the Commission believes
that the reasons for initially adopting these rules continue to exist.
However, the Commission intends to propose amendments to: (1)
§402.400(e), to provide that an incomplete original application will be
returned, rather than denied, 21 days after the Commission requests
more information if the applicant fails to respond; (2) §402.401(b)(3)
and §402.401(d)(3)(D), to remove the requirement that a conductor
display verification from the Commission during a temporary bingo
occasion; (3) §402.404, to reduce and eliminate license fees; and
(4) §402.420, to correct the requirements for licensure of authorized
organizations. No other substantive amendment or repeal of these
rules is recommended at this time.

The BAC recommends amendments to: (1) §402.400(e), to provide
for the return of incomplete original applications, and to require staff
to provide the 21 day letter requesting more information to the conduc-
tor's bingo hall; (2) §402.400(1), to allow for a license to go on admin-
istrative hold at any time; (3) §402.401(b)(3) and §402.401(d)(3)(D),
to allow for the use of temporary licenses without display of verifica-
tion from the Commission; (4) §402.408, to allow designated members
to access BOSS (the Commission's Bingo Operations System Service)
in order to renew and print licenses; (5) §402.450(b)(3), to clarify that
a credible business plan may, but is not required to, include the listed
items; and (6) §402.451(b)(2), to clarify that operating capital limits
should not include prize fees to be paid to local governments.

The VFW recommends amendments to: (1) §402.400(e), to require
staff to provide the 21 day letter requesting more information to
the conductor's bingo hall; (2) §402.400(1), to allow for a license
to go on administrative hold at any time; (3) §402.401(b)(3) and
§402.401(d)(3)(D), to allow for the use of temporary licenses without
display of verification from the Commission; (4) §402.408, to allow
designated members to access BOSS in order to renew and print li-
censes; (5) §402.450(b)(3), to clarify that a credible business plan may,
but is not required to, include the listed items; and (6) §402.451(b)(2),
to clarify that operating capital limits should not include prize fees to
be paid to local governments.
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Subchapter E (Books and Records) consists of the following rules:
§402.500 - General Records Requirements

§402.501 - Charitable Use of Net Proceeds

§402.502 - Charitable Use of Net Proceeds Recordkeeping
§402.503 - Bingo Gift Certificates

§402.504 - Debit Card Transactions

§402.505 - Permissible Expense

§402.506 - Disbursement Records Requirements

§402.511 - Required Inventory Records

§402.514 - Electronic Fund Transfers

Subchapter E consists of rules governing the record-keeping and re-
porting requirements related to the conduct of charitable bingo and
the standards for determining the propriety of certain expenses. These
rules remain necessary, and the reasons for initially adopting the rules
continue to exist, because the rules help ensure that bingo proceeds are
only used for statutorily-authorized purposes. No substantive amend-
ments are recommended at this time.

The BAC recommends amendments to: (1) §402.502(c)(5) and (6),
to clarify that the listed items are sufficient but not necessary; (2)
§402.503, to allow for digital gift cards; and (3) §402.511, to provide
a form for maintaining a perpetual inventory of bingo cards.

The VFW recommends amendments to: (1) §402.502(c)(5) and (6),
to clarify that the listed items are sufficient but not necessary; (2)
§402.503, to allow for digital gift cards; and (3) §402.511, to provide
a form for maintaining a perpetual inventory of bingo cards.

Subchapter F (Payment of Taxes, Prize Fees and Bonds) consists of the
following:

§402.600 - Bingo Reports and Payments
§402.601 - Interest on Delinquent Tax

§402.602 - Waiver of Penalty, Settlement of Prize Fees, Rental Tax,
Penalty and/or Interest

§402.603 - Bond or Other Security
§402.604 - Delinquent Purchaser

Subchapter F consists of rules governing the payment of requisite fees,
the submission of bonds or other security, and the delinquent payment
of the costs for bingo equipment. Section 402.600 governs the pay-
ment of bingo-related fees and the filing of quarterly reports, which are
required by statute and used by the Commission to track its licensees'
bingo-related finances. This rule remains necessary, and the reasons
for initially adopting the rule continue to exist, because the rule helps
ensure that licensees are remitting fees in the proper amount and that
bingo proceeds are only used for statutorily-authorized purposes. Fur-
thermore, the Commission is required by Tex. Occ. Code §2001.504
to adopt rules governing the payment of fees. Section 402.601 governs
the payment of interest on delinquent fees, refunds and credit, while
§402.602 governs the Commission's settlement of penalties and fees
due. These rules remain necessary, and the reasons for initially adopt-
ing the rules continue to exist, because they implement Texas Tax Code
§§111.060 (Interest on Delinquent Tax), 111.064 (Interest on Refund or
Credit), 111.101 (Settlement) and 111.103 (Settlement of Penalty and
Interest Only), which are made applicable to the Commission through
Tex. Occ. Code §§ 2001.508 and 2001.512. Section 402.603 governs
the submission of a bond or other security by a licensee, which is re-
quired under Tex. Occ. Code §2001.514. The rule remains necessary,
and the reasons for initially adopting the rule continue to exist, because

the rule helps secure the payment of statutorily-authorized fees by li-
censees. Finally, §402.604 imposes requirements when a purchaser of
bingo equipment is delinquent in its payment of the amount due for
the equipment. The rule implements Tex. Occ. Code §2001.218, and
it remains necessary to help ensure that transactions for bingo equip-
ment comply with that statute. Therefore, the Commission believes
that the reasons for initially adopting the rule continue to exist. How-
ever, the Commission intends to propose amendments to §402.601 and
§402.602, to remove all references to rental taxes because they are no
longer collected. No other substantive amendments are recommended
at this time.

The BAC recommends amendments to §402.601 and §402.602 to re-
move all references to rental taxes because they are no longer collected.

The VFW recommends amendments to §402.601 and §402.602 to re-
move all references to rental taxes because they are no longer collected.

Subchapter G (Compliance and Enforcement) consists of the following
rules:

§402.700 - Denials; Suspensions; Revocations; Hearings
§402.701 - Investigation of Applicants for Licenses
§402.702 - Disqualifying Convictions

§402.703 - Audit Policy

§402.705 - Inspection of Premises

§402.706 - Schedule of Sanctions

§402.707 - Expedited Administrative Penalty Guideline
§402.708 - Dispute Resolution

§402.709 - Corrective Action

Subchapter G includes rules governing the Commission's disciplinary,
inspection, and audit processes. These rules are necessary, and the
reasons for initially adopting the rules continue to exist, because they
help ensure that licensees and other persons abide by all applicable
statutes and rules. Subchapter G also includes rules governing the con-
duct of criminal background checks on applicants and criminal con-
victions which may disqualify a license or bingo worker registry appli-
cant. These rules are necessary, and the reasons for initially adopting
the rules continue to exist, because they help implement Tex. Occ.
Code §2001.541, which requires the Commission to adopt rules re-
garding the use of criminal history record information in the licensing
process. However, the Commission intends to propose amendments
to (1) §402.700(b), to provide for a temporary suspension process and
guidelines; (2) §402.702(c)(2), to correct a citation to the Texas Code of
Criminal Procedure; and (3) §402.702(e), to add assault to the list of di-
rectly related offenses in accordance with the Commission's published
criminal background guidelines. No other substantive amendments are
recommended at this time.

The BAC recommends amendments to: (1) §402.700(b) to require the
Commission to provide all the evidence it will rely on at a temporary
suspension hearing to the licensee prior to the hearing; (2) §402.700(d),
to provide that the Commission "may" treat certain deferred adjudica-
tions as convictions, rather than "generally will"; and (3) §402.703(d),
to provide for audit entrance conferences via telephone and to require
that an audit be completed within one year, rather than two.

The VFW recommends amendments to: (1) §402.700(b) to require the
Commission to provide all the evidence it will rely on at a temporary
suspension hearing to the licensee prior to the hearing; (2) §402.700(d),
to provide that the Commission "may" treat certain deferred adjudica-
tions as convictions, rather than "generally will"; and (3) §402.703(d),
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to provide for audit entrance conferences via telephone and to require
that an audit be completed within one year, rather than two.

The Commission will propose amendments to the rules requiring
amendments in separate rulemaking actions. The Commission will
take the recommendations of the BAC and the VFW under advisement
and will continue to work with the BAC on any future rulemaking
actions.

This review and readoption has been conducted in accordance with
Texas Government Code Section 2001.039. The proposed review was
published in the October 25, 2019 issue of the Texas Register (44
TexReg 6379).

This action concludes the Commission's review of 16 TAC Chapter
402.

TRD-202002361

Bob Biard

General Counsel

Texas Lottery Commission
Filed: June 12, 2020

¢ ¢ ¢

The Texas Lottery Commission (Commission) has reviewed the Com-
mission's rules at 16 TAC Chapter 403, titled General Administration,
in accordance with the requirements of Tex. Gov't Code §2001.039
(Agency Review of Existing Rules), and hereby readopts the rules in
Chapter 403. The Commission has determined that the reasons for
adopting each of the rules in Chapter 403 continue to exist, as discussed
below. As a result of this review, and as discussed below, the Commis-
sion has determined that some of the rules in Chapter 403 need to be
amended, actions which will be proposed in separate rulemaking pro-
ceedings.

Section 403.101 (Open Records) sets forth agency procedures under
which public information may be inspected and copied, as authorized
by Tex. Gov't Code §552.230, relating to Rules of Procedure for In-
spection and Copying of Public Information (from the Texas Public
Information Act). This rule also explains the implementation of Texas
Government Code §552.275 (Requests that Require Large Amounts of
Employee or Personnel Time) by establishing a reasonable limit of 36
hours per fiscal year as the maximum amount of time Commission per-
sonnel are required to spend producing public information for inspec-
tion or duplication by a requestor, or providing copies of public in-
formation to a requestor, without the Commission recovering costs at-
tributable to that personnel time. This rule will require minor, non-sub-
stantive changes to change terminology from "open records" to "public
information".

Section 403.102 (Items Mailed to the Commission) is necessary to es-
tablish a standard approach to determine when items are mailed to the
Commission, consistent with the requirements of Tex. Gov't Code
§2001.004(1), relating to state agency Rules of Practice. No amend-
ments to this rule are necessary at this time.

Section 403.110 (Petition for Adoption of Rule Changes) is neces-
sary to comply with the requirement set forth in Tex. Gov't Code
§2001.021(b) for a state agency to adopt rules prescribing the form for
a Petition for Adoption of Rules. This rule will require amendments
to add language regarding the residency requirement for the petitioner
as amended by the 84th Legislature, R.S., Ch. 343 (H.B. 763), Sec. 1,
effective June 9, 2015.

Section 403.115 (Negotiated Rulemaking and Alternative Dispute Res-
olution) sets forth agency procedures and policy to comply with the re-
quirements of Tex. Gov't Code §467.109, relating to Negotiated Rule-

making and Alternative Dispute Resolution Policy. No amendments to
this rule are necessary at this time.

Sections 403.201 (Definitions), 403.202 (Prerequisites to Suit),
403.203 (Sovereign Immunity), 403.204 (Notice of Claim of Breach
of Contract), 403.205 (Agency Counterclaim), 403.206 (Request for
Voluntary Disclosure of Additional Information), 403.207 (Duty to
Negotiate), 403.208 (Timetable), 403.209 (Conduct of Negotiation),
403.210 (Settlement Approval Procedures), 403.211 (Settlement
Agreement), 403.212 (Costs of Negotiation), 403.213 (Request for
Contested Case Hearing), 403.214 (Mediation Timetable), 403.215
(Conduct of Mediation), 403.216 (Qualifications and Immunity of the
Mediator), 403.217 (Confidentiality of Mediation and Final Settlement
Agreement), 403.218 (Costs of Mediation), 403.219 (Settlement Ap-
proval Procedures), 403.220 (Initial Settlement Agreement), 403.221
(Final Settlement Agreement), 403.222 (Referral to the State Office of
Administrative Hearings), and 403.223 (Use of Assisted Negotiation
Processes) are necessary to comply with the requirement that a state
agency develop rules to govern the negotiation and mediation of
claims, set forth in Tex. Gov't Code §2260.052, relating to Negotia-
tion. No amendments to these rules are necessary at this time.

Section 403.301 (Historically Underutilized Businesses) is necessary
to comply with the requirement that a state agency adopt the Comptrol-
ler of Public Accounts' rules on Historically Underutilized Businesses,
set forth in Government Code §2161.003, relating to Agency Rules.
Minor, non-substantive amendments to this rule are needed to update
a citation to the Texas Comptroller's administrative rules.

Section 403.401 (Use of Commission Motor Vehicles) is necessary to
comply with the requirement that a state agency adopt rules relating
to the assignment and use of agency vehicles, set forth in Government
Code §2171.1045, relating to Restrictions on Assignment of Vehicles.
No amendments to this rule are necessary at this time.

Section 403.501 (Custody and Use of Criminal History Record In-
formation) is necessary to implement provisions governing the Com-
mission's access to criminal history record information obtained from
the Texas Department of Public Safety, set forth in Tex. Gov't Code
§411.108, relating to Access to Criminal History Record Information:
Texas Lottery Commission. No amendments to this rule are necessary
at this time.

Section 403.600 (Complaint Review Process) sets forth agency pro-
cedures to comply with Tex. Gov't Code §467.111, which requires
the Commission to maintain a system to promptly and efficiently act
on each complaint filed with the Commission; and, specifically, the
requirement in §467.111(d) that the agency adopt rules governing the
entire complaint process from submission to disposition. Amendments
to this rule are needed to address the availability of a dedicated voice-
mail system for the reporting and investigation of complaints without
the requisite complaint information when the facts involve a significant
risk to the public or to the integrity of lottery or bingo games.

Section 403.700 (Employee Tuition Reimbursement) sets forth neces-
sary internal procedures under which the Commission provides finan-
cial assistance to employees who wish to improve or supplement their
knowledge and skills by attending classes at accredited colleges, junior
colleges, or universities while pursuing a degree plan. No amendments
to this rule are necessary at this time.

Section 403.800 (Savings Incentive Program) implements Chapter
2108 of the Texas Government Code, which requires state agencies
to provide notice to the Comptroller of savings realized from appro-
priated undedicated general revenue and to retain a portion of the
amounts verified by the Comptroller. Amendments to this rule are
needed to address the statement that the Commission has no appropri-
ated undedicated general revenue. The Charitable Bingo Operations
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Division currently is funded by general revenue. The Charitable Bingo
program is supported by bingo prize fees and the Commission does
not foresee retaining any general revenue savings.

The Commission intends to initiate separate rulemaking proceedings
for the necessary Chapter 403 amendments noted herein. This review
and readoption has been conducted in accordance with Tex. Gov't Code
§2001.039. The Commission received no comments on the proposed
review, which was published in the October 25, 2019, issue of the Texas
Register (44 TexReg 6381).

This action concludes the Commission's review of 16 TAC Chapter
403.

TRD-202002362

Bob Biard

General Counsel

Texas Lottery Commission

Filed: June 12, 2020

¢ ¢ ¢
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TABLES &

GR AP H I C Graphic images included in rules are published separately in this tables and graphics
section. Graphic images are arranged in this section in the following order: Title Number,
Part Number, Chapter Number and Section Number.

Graphic images are indicated in the text of the emergency, proposed, and adopted rules by the following tag: the word “Figure”

followed by the TAC citation, rule number, and the appropriate subsection, paragraph, subparagraph, and so on.
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Figure: 16 TAC §401.160(h)

[Figure: 6 FACH0H160(2)0)]

TEXAS LOTTERY COMMISSION RETAILER REGULATORY VIOLATIONS AND

RELATED PENALTIES
DESCRIPTION OF 1st 2nd 3rd

& VIOLATION OCCURRENCE|OCCURRENCE |OCCURRENCE

1st Tier Violations

1. Licensee engages in Warning Letter 10-90 day 30-90 day
telecommunication or printed (Notification in Suspension Suspension to
advertising that the director writing to the Revocation
determines to have been false, licensee of the
deceptive or misleading. detected violation,

including a warning
that future
violations will result
in more severe
administrative
penalties including
Suspension and/or
revocation of the
license.) [fAarring
Letter)]

2. |Licensee conditions redemption of a |Warning Letter 10-90 day 30-90 day
lottery prize upon the purchase of Suspension Suspension to
any other item or service. Revocation

3. Licensee imposes a restriction upon [Warning Letter 10-90 day 30-90 day
the redemption of a lottery prize not Suspension Suspension to
specifically authorized by the Revocation
director.

4. Licensee fails to follow instructions  |Warning Letter 10-90 day 30-90 day
and procedures for the conduct of Suspension Suspension to
any [partictar] lottery game, lottery Revocation
special event or promotion.

S. Licensee and/or its employee(s) Warning Letter 10-90 day 30-90 day
exhibit discourteous treatment Suspension Suspension to
including, but not limited to, abusive Revocation
language toward customers,
commission employees or
commission vendors.

6. Licensee fails to establish or maintain|Warning Letter 10-90 day 30-90 day
reasonable security precautions Suspension Suspension to
regarding [withregardte] the Revocation
handling of lottery tickets and other
materials.
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[Hisenses-endangers-the security Warping-Letter-  [10-90-day S0-90-day
operated-by the commission: Revocation Revocations)

7. Licensee fails to deface a validated [VWarning Letter 10-90 day 30-90 day
ticket. Suspension Suspension

to Revocation

8. Licensee sells a draw game ticket for [VWarning Letter 10-90 day 30-90 day
a draw that has already taken place. Suspension Suspension

to Revocation

9. Licensee fails to follow validation Warning Letter 10-90 day 30-20 day
procedures, including, but not limited Suspension Suspension
to, paying a claim without validating to Revocation
the ticket, failing to pay a valid prize
after validating a customer’s winning
ticket, or retaining a customer’s
winning ticket that has not been
validated.

10. |Licensee violates any directive or Warning Letter 10-90 day 30-90 day
instruction issued by the director of Suspension Suspension to
Lottery Operations. Revocation

11. |Licensee violates any express term |Warning Letter 10-90 day 30-90 day
or condition of its license not Suspension Suspension to
specifically set forth in this Revocation
subchapter.

[Lisansea-ineuisfo—(d-netises-of  |Revecations Ala Aia]
nensuffisient-fund-transfers-ornon-

transferofHfunds-withina—2-month

period-

12. |Licensee sells a scratch ticket from a |Warning Letter 10-90 day 30-90 day
game that has closed after the date Suspension Suspension to
designated for the end of the game. Revocation
o o - — : . ;;;. .
the-amount-spesified-orthe Suspension Suspensionto
validation-shp-gererated-onthe Revescation]
Heensee'sterminal-orto-pay-the

|attherized-ameunt

Heenseestreguiredto-pay- Suspension Suspensionie
Revosation]

lotterr-tickets-durinrg-atrorrat SHepension Suspensionto

busiess-hours-of-thelotteryretaler Revocation]

TABLES AND GRAPHICS
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13. |Licensee refuses to refund or Warning Letter 10-90 day 30-20 day
properly cancel [andicrfaiste Suspension Suspension to
properiy-cancel] a Pick 3 or Daily 4 Revocation
ticket.

14. |Licensee fails to return an exchange |Warning Letter 10-90 day 30-20 day
ticket to a prize claimant claiming a Suspension Suspension to
prize on a multi-draw ticket if an Revocation
exchange ticket is produced by the
licensee’s terminal.

15. |Licensee fails to keep accurate and |Warning Letter 10-90 day 30-90 day
complete records of all tickets that Suspension Suspension to
have not been sold from confirmed, Revocation
active, and settled packs. [frem
corfirmed—active—and-setledpacks
that-have-rot-been-sold-|
[Hoensesfails or refusestomest  WarningLetier 11090 day 30-90 day

Revosation]

16. |Licensee fails to meet any Warning Letter 10-90 day 30-90 day
requirement under §401.368, Lottery Suspension Suspension to
Ticket Vending Machines rule, if the Revocation
licensee has been supplied with a
self-service lottery ticket vending
machine by the commission.

17. |Licensee fails to take readily Warning Letter 10-90 day 30-90 day
achievable measures within the Suspension Suspension to
allowed time period to comply with Revocation
the barrier removal requirements
regarding the ADA.

18. |Licensee fails to prominently post Warning Letter 10-90 day 30-20 day
license. Suspension Suspension to

Revocation

19. |Licensee sells tickets that were Warning Letter 10-90 day 30-20 day
assigned to anocther licensed Suspension Suspension
location. to Revocation

20. |Licensee knowingly sells a ticket or  |Warning Letter 10-90 day 30-90 day
pays a lottery prize to another person Suspension Suspension to
who is: (A) an officer or an employee Revocation

of the commission; (B) an officer,
member, or employee of a lottery
operator; (C) an officer, member, or
employee of a contractor or
subcontractor that is excluded by the
terms of its contract from playing
lottery games; (D) the spouse, child,
brother, sister, or parent of a person
described by (A), (B), or (C) above
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who resides within the same
household as that person.

2nd Tier Violations

21 |Licensee endangers the security 10-90 day 30-90 day Revocation
and/or integrity of the lottery games  |Suspension Suspension
operated by the commission. to Revocation to Revocation

22. |Licensee intentionally or knowingly  |10-20 day 30-90 day Revocation
sells a ticket at a price the licensee  |Suspension to Suspension to
knows is greater than the price set by |Revocation Revocation
the executive director.

23. |Licensee charges a fee for lottery 10-90 day 30-90 day Revocation
ticket purchases using a debit card  |Suspension Suspension
and/or requires a minimum dollar to Revocation to Revocation
amount for debit card purchases of
only lottery tickets.

24. |Licensee sells tickets at a location 10-90 day 30-90 day Revocation
[isstedHto-aticensedHosationat Suspension to Suspension to
|aretherosation] that is not licensed. |Revocation Revocation

25. |Licensee intentionally or knowingly  ]10-90 day 30-90 day Revocation
sells a ticket by extending credit or  |Suspension to Suspension to
lends money to enable a personto  |Revocation Revocation
buy a ticket.

26. |Licensee intentionally or knowingly  |10-90 day 10-90 day 30-90 day
sells a ticket to a person that the Suspension to Suspension to Suspension to
licensee knows is younger than 18  |Revocation Revocation Revocation
years.

27. |Licensee intentionally or knowingly  |10-20 day 30-90 day Revocation
sells a ticket and accepts anything for|Suspension to Suspension to
payment not specifically allowed Revocation Revocation
under the State Lottery Act.

28. |Licensee sells tickets over the 10-90 day 30-90 day Revocation
telephone or, via mail order sales, Suspension to Suspension to
establishes or promotes a group Revocation Revocation
purchase or pooling arrangement
under which tickets are purchased on
behalf of the group or pool and any
prize is divided among the members
of the group or pool, and the licensee
intentionally or knowingly: (A) uses
any part of the funds solicited or
accepted for a purpose other than
purchasing tickets on behalf of the
group or pool; or (B) retains a share
of any prize awarded as
compensation for establishing or

TABLES AND GRAPHICS
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promoting the group purchase or
pooling arrangement.

29. |Licensee intentionally or knowingly  |10-90 day 30-90 day Revocation
alters or forges a ticket. Suspension to Suspension to
Revocation Revocation
30. |Licensee intentionally or knowingly  |10-90 day 30-90 day Revocation
influences or attempts to influence Suspension to Suspension to
the selection of a [the] winner of a Revocation Revocation
lottery game.
31. |Licensee intentionally or knowingly  |10-90 day 30-90 day Revocation
claims a lottery prize or a share of a |Suspension to Suspension to
lottery prize by means of fraud, Revocation Revocation
deceit, or misrepresentation; or aids
or agrees to aid another person or
persons to claim a lottery prize or a
share of a lottery prize by means of
fraud, deceit, or misrepresentation.
32. |Licensee intentionally or knowingly  |10-90 day 30-90 day Revocation
tampers with, damages, defaces, or |Suspension to Suspension to
renders inoperable any vending Revocation Revocation
machine, electronic computer
terminal, or other mechanical device
used in a lottery game, or fails to
exercise due care in the treatment of
commission property.
33. |Licensee; (A) induces another person|10-90 day 30-90 day Revocation
to assign or transfer a right to claim a [Suspension to Suspension to
prize ;] (B) initiates or accepts an Revocation Revocation
offer to sell the right to claim a
prize[;] (C) initiates or accepts an
offer of compensation from another
person to claim a lottery prize[;] or
(D) purchases_for anything of value
a lottery ticket from a person who is
not a licensed lottery retailer.
34. |Licensee intentionally or knowingly  |10-90 day 30-90 day Revocation
makes a statement or entry that the [Suspension to Suspension to
person knows to be false or Revocation Revocation
misleading on a required report.
35. [|Licensee fails to maintain or make an|10-90 day 30-90 day Revocation
entry the licensee knows is required |Suspension to Suspension to
to be maintained or made for a Revocation Revocation
required report.
36. |Licensee knowingly refuses to permit |10-90 day 30-90 day Revocation
the director of the Lottery Operations [Suspension to Suspension to
Division, the executive director, Revocation Revocation
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commission, the lottery operator, the
employees or agents of the lottery

operator, or the state auditor to
examine the agent's books, records,
papers or other objects, or refuses to
answer any question authorized
under the State Lottery Act.

Licensee intentionally or knowingly
makes a material and false or
incorrect, or deceptive statement,
written or oral, to a person
conducting an investigation under the
State Lottery Act or a commission
rule.

10-90 day
Suspension to
Revocation

30-90 day
Suspension to
Revocation

Revocation

Licensee commits an offense of
conspiracy as defined in the State
Lottery Act.

10-90 day
Suspension to
Revocation

30-90 day
Suspension to
Revocation

Revocation

Licensee sells or offers for sale any
interest in a lottery of another state or
state government or an Indian tribe
or tribal government, including an
interest in an actual lottery ticket,
receipt, contingent promise to pay,
order to purchase, or other record of
the interest.

10-90 day
Suspension to
Revocation

30-90 day
Suspension to
Revocation

Revocation

3rd Tier Violations
40.

Licensee incurs four (4) notices of

Revocation

nonsufficient fund transfers or non-

transfer of funds within a 12-month

period.

n/a

n/a

Licensee fails to pay the full amount
of money owed to the commission

after a nonsufficient funds transfer or
non-transfer of funds to the

commission’s account.

Revocation

n/a

n/a

TABLES AND GRAPHICS
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Figure: 16 TAC §401.305(c)(4)

[Eigure6-FAC§404-305¢))]
Terminal Manual Entry Playslip with No Payment
Type Option Selected
GT1200 Default to CVO; retailer Playslip Rejected with message "Playslip
(Retailer Terminal) [toggles to choose Annuity  |Rejected. Select Payment Option."
GT1200C Default to CVO; retailer Playslip Rejected with message "Playslip
(Retailer Terminal) [toggles to choose Annuity.  |Rejected. Select Payment Option."
Gemini CVO only — designated on  [Playslip Rejected with message "Playslip
(Self-service Lottery |draw game Quick Pick Rejected. Select Payment Option."
Ticket Vending buttons.
Machine [Ferminal])
GT20 CVO only —designated on  |[N/A
(Self-service draw game Quick Pick
Lottery Ticket buttons.
Vending Machine)
Third-party POS CVO only — Quick Pick N/A
systems selections through authorized

third-party systems.

Figure: 16 TAC §401.305(g)(3)

Lotto Texas[®] Prizes Extra! Guaranteed Prize Amount

Jackpot Prize or Match 6-0f-6  |Not applicable

Second Prize or Match 5-0f-6  |Second Prize Amount Plus $10,000

Third Prize or Match 4-of-6 Third Prize Amount Plus $100

Fourth Prize or Match 3-of-6 Fourth Prize Amount Plus $10

Match 2-of-6 $2
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Figure: 16 TAC §401.315(f)(1)

Terminal Manual Entry Playslip with No Payment Option
Type Selected
GT1200 Default to CVO; retailer Playslip Rejected with message

(Retailer Terminal)

toggles to choose
Annuity

"Playslip Rejected. Select
Payment Option."

GT1200C Default to CVO, retailer Playslip Rejected with message

(Retailer Terminal) toggles to choose "Playslip Rejected. Select
Annuity. Payment Option."

Gemini CVO only — Playslip Rejected with message

(Self-service Lottery designated on draw "Playslip Rejected. Select

Ticket Vending [enkre] game Quick Payment Option."

Machine [Ferminal]) Pick buttons.

GT20 CVO only — N/A

(Self-service Lottery designated on draw

Ticket Vending game Quick Pick

Machine) buttons.

Third-party POS CVO only — Quick Pick N/A

systems

selections through authorized

third-party POS systems.
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Figure: 16 TAC §401.317(f)(1)

Terminal Manual Entry Playslip with No Payment
Type Option Selected
GT1200 Default to CVO, Playslip Rejected with message
(Retailer retailer toggles to "Playslip Rejected. Select
Terminal) choose Annuity Payment Option."
GT1200C Default to CVO; Playslip Rejected with message
(Retailer retailer toggles to "Playslip Rejected. Select
Terminal) choose Annuity. Payment Option."
Gemini CVO only — designated on Playslip Rejected with message
(Self-service Lottery  |draw [en- "Playslip Rejected. Select
Ticket Vending hine] game Quick Payment Option."
Machine Pick buttons.
[Ferminal])
GT20 CVO only — designated on N/A
(Self-service Lottery  |draw game Quick Pick
Ticket Vending buttons.
Machine)
Third-party POS CVO only — Quick Pick N/A
systems selections through authorized

third-party POS systems.
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DEALER TAG - ASSIGNED TO VEHICLE

Tag Number: 00001E7 Expiration Date: APR 21, 2018
You may want to place this page in a tag record file and keep a copy in the vehicle.
Issue Date: Apr 20, 2018
VIN: VEHICLESPECIFICTAG
Year: 2018 Body Style: 4D
Make: ACUR Model: QQQ
Major Color: YELLOW Minor Color:
Issuing Dealer: ABC DEALERSHIP
Dealer Number: P51769

DO NOT ISSUE DEALER TAGS TO RETAIL BUYERS.

When this tag expires, you may request another tag.

DEALER TAG - ASSIGNED TO VEHICLE
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Figure: 43 TAC §215.153(c)(2)
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DEALER TAG - ASSIGNED TO AGENT

Tag Number: 00001E®6 Expiration Date: APR 21, 2018

You may want to place this page in a tag record file
and have the agent keep a copy with them.

Issue Date: Apr 20, 2018
Issuing Dealer: ABC DEALERSHIP
Dealer Number: P51769
Agent Name: AGENT FIRST NAME AGENT

LAST NAME

DO NOT ISSUE DEALER TAGS TO RETAIL BUYERS.

BE SURE TO VOID THIS TAG SHOULD THE AGENT
TERMINATE THEIR RELATIONSHIP WITH YOUR DEALERSHIP.
YOU WILL BE HELD RESPONSIBLE FOR THIS TAG.

DEALER TAG - ASSIGNED TO AGENT
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BUYER'S TAG RECEIPT - DEALER'S COPY

Tag Number: 00001B7

Date of Sale:
Expiration Date:

APR 20, 2018
JUN 19, 2018

Give buyer's receipt to buyer. PLACE THIS DEALER’S COPY IN SALES FILE.
It is part of the sales records required to be kept and subject to inspection by TxDMV. Verify this

information before distributing copies:

Issue Date: Apr 20, 2018

VIN: BUYERTAGVEH1CLE1L
Year: 2018

Make: ACUR

Major Color: WHITE

Issuing Dealer:
Dealer Number:

Purchaser
Name 1:
Address:

Body Style:
Model:
Minor Color:

ABC DEALERSHIP
P51769

BUYER FIRST NAME
BUYER STREET 1
BUYER CITY, TX
00000

DEALER'S COPY

4D
QQQ
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BUYER'S TAG RECEIPT - BUYER'S COPY

Tag Number:

Issue Date:
VIN:

Year:

Make:
Major Color:

Issuing Dealer:

Dealer Number:

Purchaser
Name 1:
Address:

00001B7 Date of Sale:
Expiration Date:

Apr 20, 2018

BUYERTAGVEH1CLE1

2018 Body Style:

ACUR Model:

WHITE Minor Color:

ABC DEALERSHIP
P51769

BUYER FIRST NAME

BUYER STREET 1
BUYER CITY, TX
00000

APR 20, 2018
JUN 19, 2018

4D
QRQ

BUYER is required to keep this receipt in the vehicle until vehicle is

registered and metal plates are placed on the vehicle.

BUYER'S COPY

TABLES AND GRAPHICS
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Figure: 43 TAC §215.153(c)(4)
INTERNET DOWN - BUYER'S TAG RECEIPT - DEALER'S COPY

Tag Number: 00001B9S Date of Sale:

Expiration Date:

Give buyer's receipt to buyer. PLACE THIS DEALER’S COPY IN SALES FILE.
It is part of the sales records required to be kept and subject to inspection by TxDMV.
Verify this information before distributing copies:

Issue Date:
VIN:
Year: Body Style:
Make: Model:
Major Color: Minor Color:
Issuing Dealer: ABC DEALERSHIP
Dealer Number: P51769
Purchaser
Name 1:
Name 2:
Address:

DEALER'S COPY
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INTERNET DOWN - BUYER'S TAG RECEIPT - BUYER'S COPY

Tag Number: 00001B9 Date of Sale:
Expiration Date:

Issue Date:
VIN:
Year: Body Style:
Make: Model:
Major Color: Minor Color:
Issuing Dealer: ABC DEALERSHIP
Dealer Number: P51769
Purchaser
Name 1:
Name 2:
Address:

BUYER is required to keep this receipt in the vehicle until

vehicle is registered and metal plates are placed on the vehicle.

BUYER'S COPY

TABLES AND GRAPHICS June 26, 2020 45 TexReg 4397
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CONVERTER TAG

Tag Number: 00001ES8 Expiration Date: APR 21, 2018
You may want to place this page in a tag record file and keep a copy in the vehicle.
Issue Date: Apr 20, 2018
VIN: CONVERTERTAG
Year: 2018 Body Style: CM
Make: ACUR Model: QQQ
Major Color: SILVER Minor Color:
Issuing Converter: FRAZER LTD
License Number: 0184

DO NOT ISSUE CONVERTER TAGS TO RETAIL
BUYERS.

When this tag expires, you may request another tag.

CONVERTER TAG
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IN

The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Capital Area Rural Transportation System
RFP - Relocation of the CARTS's Tucker Hill Lane Complex
Hwy. 71 Entry in Cedar Creek, Texas

Capital Area Rural Transportation System (CARTS) invites qualified
General Contractors to submit proposals for the Relocation of the
CARTS’s Tucker Hill Lane Complex Hwy. 71 Entry in Cedar Creek,
Texas.

RFP and Construction Documents will be available on the CARTS
Website beginning at 2:00 p.m., Tuesday, June 16th, 2020, Go to:
http://ridecarts.weebly.com/procurement.html, select the THL Entry
Relocation link and follow the instructions.

A non-mandatory pre-proposal meeting will be held Virtually at 11:00
a.m., June 23, 2020. Link to the event will be posted in the RFP.

The schedule is:

Tuesday, June 16 2:00 p.m. - RFP Documents available for download
Tuesday, June 23 11:00 a.m. - Virtual pre-proposal conference
Tuesday, June 30 2:00 p.m. - Deadline for proposal questions
Thursday, July 2 Responses to questions posted on website

Thursday, July 9 2:00 p.m. - Proposals due at CARTS

Proposals will be evaluated on cost, qualifications, experience, the
quality and content of the submittal.

TRD-202002397

David L. Marsh

General Manager

Capital Area Rural Transportation System
Filed: June 15, 2020

¢ ¢ ¢

RFP - Renovations of the CARTS's Bastrop Station in Bastrop,
Texas

Capital Area Rural Transportation System (CARTS) invites qualified
General Contractors to submit proposals for the Renovations of the
CARTS's Bastrop Station in Bastrop, Texas.

RFP and Construction Documents will be available on the CARTS
Website beginning at 2:00 p.m., Tuesday, June 16th, 2020, Go to:
http://ridecarts.weebly.com/procurement.html, select the Bastrop
Station link and follow the instructions.

A non-mandatory pre-proposal meeting will be held Virtually at 1:00
p-m., June 23, 2020. Link to the event will be posted in the RFP.

The schedule is:

Tuesday, June 16 - 2:00 p.m. - RFP Documents available for download
Tuesday, June 23 - 1:00 p.m. - Virtual pre-proposal conference
Tuesday, June 30 - 2:00 p.m. - Deadline for proposal questions

Thursday, July 2 - Responses to questions posted on website

Thursday, July 9 - 2:00 p.m. - Proposals due at CARTS

Proposals will be evaluated on cost, qualifications, experience, the
quality and content of the submittal.

TRD-202002396

David L. Marsh

General Manager

Capital Area Rural Transportation System
Filed: June 15, 2020

¢ ¢ ¢
Office of Consumer Credit Commissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in
§303.003 and §303.009, Texas Finance Code.

The weekly ceiling as prescribed by §303.003 and §303.009
for the period of 06/22/20 - 06/28/20 is 18% for Con-
sumer!/Agricultural/Commercial? credit through $250,000.

The weekly ceiling as prescribed by §303.003 and §303.009 for the
period of 06/22/20 - 06/28/20 is 18% for Commercial over $250,000.

! Credit for personal, family or household use.
2 Credit for business, commercial, investment or other similar purpose.

TRD-202002404

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner
Filed: June 16, 2020

¢ ¢ ¢
Credit Union Department

Application to Expand Field of Membership

Notice is given that the following applications have been filed with the
Credit Union Department (Department) and is under consideration.

An application was received from Rio Grande Valley Credit Union,
Harlingen, Texas, to expand its field of membership. The proposal
would permit persons who live, work, attend school or worship in,
and businesses located within 10-miles of 117 E. Colorado Ave., Rio
Hondo, Texas, to be eligible for membership in the credit union.

An application was received from Rio Grande Valley Credit Union,
Harlingen, Texas, to expand its field of membership. The proposal
would permit persons who live, work, attend school or worship in, and
businesses located within 10-miles of the Rio Grande Valley Credit
Union offices located at 1221 Morgan Blvd., Harlingen, Texas, to be
eligible for membership in the credit union.

An application was received from Texans Credit Union, Richardson,
Texas, to expand its field of membership. The proposal would permit
persons who live, work, or attend school in Denton County, Texas, to
be eligible for membership in the credit union.
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An application was received from Texans Credit Union, Richardson,
Texas, to expand its field of membership. The proposal would permit
persons who live, work, or attend school in Tarrant County, Texas, to
be eligible for membership in the credit union.

An application was received from Texans Credit Union, Richardson,
Texas, to expand its field of membership. The proposal would permit
persons who live, work, or attend school in Cooke County, Texas, to
be eligible for membership in the credit union.

An application was received from Texans Credit Union, Richardson,
Texas, to expand its field of membership. The proposal would permit
persons who live, work, or attend school in Fannin County, Texas, to
be eligible for membership in the credit union.

An application was received from Texans Credit Union, Richardson,
Texas, to expand its field of membership. The proposal would permit
persons who live, work, or attend school in Hunt County, Texas, to be
eligible for membership in the credit union.

An application was received from Texans Credit Union, Richardson,
Texas, to expand its field of membership. The proposal would permit
persons who live, work, or attend school in Kaufman County, Texas,
to be eligible for membership in the credit union.

An application was received from Texans Credit Union, Richardson,
Texas, to expand its field of membership. The proposal would permit
persons who live, work, or attend school in Ellis County, Texas, to be
eligible for membership in the credit union.

Comments or a request for a meeting by any interested party relating
to an application must be submitted in writing within 30 days from the
date of this publication. Credit unions that wish to comment on any
application must also complete a Notice of Protest form. The form
may be obtained by contacting the Department at (512) 837-9236 or
downloading the form at http://www.cud.texas.gov/page/bylaw-char-
ter-applications. Any written comments must provide all information
that the interested party wishes the Department to consider in evaluat-
ing the application. All information received will be weighed during
consideration of the merits of an application. Comments or a request
for a meeting should be addressed to the Credit Union Department, 914
East Anderson Lane, Austin, Texas 78752-1699.

TRD-202002425

John J. Kolhoff
Commissioner

Credit Union Department
Filed: June 17, 2020

¢ ¢ ¢
Notice of Final Action Taken

In accordance with the provisions of 7 TAC §91.103, the Credit Union
Department provides notice of the final action taken on the following
applications:

Application to Expand Field of Membership - Approved

Community Resource Credit Union, #1, Baytown, Texas - See Texas
Register issue dated February 28, 2020.

Community Resource Credit Union, #2, Baytown, Texas - See Texas
Register issue dated February 28, 2020.

Community Resource Credit Union, #3, Baytown, Texas - See Texas
Register issue dated February 28, 2020.

Community Resource Credit Union, #4, Baytown, Texas - See Texas
Register issue dated February 28, 2020.

TRD-202002424

John J. Kolhoff
Commissioner

Credit Union Department
Filed: June 17, 2020

¢ ¢ ¢
Texas Commission on Environmental Quality

Agreed Orders

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Orders (AOs) in accordance with Texas Water Code
(TWC), §7.075. TWC, §7.075, requires that before the commission
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC,
§7.075, requires that notice of the proposed orders and the opportunity
to comment must be published in the Texas Register no later than the
30th day before the date on which the public comment period closes,
which in this case is July 27, 2020. TWC, §7.075, also requires that
the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AO if a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commissions jurisdiction or
the commissions orders and permits issued in accordance with the com-
missions regulatory authority. Additional notice of changes to a pro-
posed AO is not required to be published if those changes are made in
response to written comments.

A copy of each proposed AO is available for public inspection at both
the commissions central office, located at 12100 Park 35 Circle, Build-
ing C, st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AO at the commission's central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on July 27, 2020. Writ-
ten comments may also be sent by facsimile machine to the enforce-
ment coordinator at (512) 239-2550. The commission's enforcement
coordinators are available to discuss the AOs and/or the comment pro-
cedure at the listed phone numbers; however, TWC, §7.075, provides
that comments on the AOs shall be submitted to the commission in
writing.

(1) COMPANY: City of Silverton, DOCKET NUMBER: 2020-
0352-MSW-E; IDENTIFIER: RN110952652; LOCATION: Silverton,
Briscoe County; TYPE OF FACILITY: unauthorized disposal site;
RULES VIOLATED: 30 TAC §330.7(a) and §330.15(a) and (c), by
failing to not cause, suffer, allow, or permit the unauthorized disposal
of municipal solid waste; PENALTY: $1,125; ENFORCEMENT
COORDINATOR: Tyler Richardson, (512) 239-4872; REGIONAL
OFFICE: 3918 Canyon Drive, Amarillo, Texas 79109-4933, (806)
353-9251.

(2) COMPANY: Dwk Group Holdings, LLC; DOCKET NUMBER:
2020-0225-PWS-E; IDENTIFIER: RN102318961; LOCATION:
Bandera, Bandera County; TYPE OF FACILITY: public water supply;
RULES VIOLATED: 30 TAC §290.46(d)(2)(A) and §290.110(b)(4)
and Texas Health and Safety Code, §341.0315(c), by failing to
maintain a disinfectant residual of at least 0.2 milligrams per liter
free chlorine throughout the distribution system at all times; 30 TAC
§290.46(f)(2) and (3)(A)(1)(I) and (ii)(I1II), by failing to maintain
water works operation and maintenance records and make them readily
available for review by the executive director upon request; 30 TAC
§290.46(m)(1)(A), by failing to inspect the facility's ground storage
tank annually; 30 TAC §290.46(n)(3), by failing to keep on file copies
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of well completion data as defined in 30 TAC §290.41(c)(3)(A) for
as long as the well remains in service; and 30 TAC §290.46(s)(1), by
failing to calibrate the facility's two well meters at least once every
three years; PENALTY: $1,746; ENFORCEMENT COORDINATOR:
Aaron Vincent, (512) 239-0855; REGIONAL OFFICE: 14250 Judson
Road, San Antonio, Texas 78233-4480, (210) 490-3096.

(3) COMPANY: Equistar Chemicals, LP; DOCKET NUMBER:
2020-0290-AIR-E; IDENTIFIER: RN100542281; LOCATION:
Channelview, Harris County; TYPE OF FACILITY: chemical man-
ufacturing plant; RULES VIOLATED: 30 TAC §116.115(c) and
§122.143(4), New Source Review Permit Number 24677, Special
Conditions Number 1, Federal Operating Permit Number 01426, Gen-
eral Terms and Conditions and Special Terms and Conditions Number
38, and Texas Health and Safety Code, §382.085(b), by failing to
prevent unauthorized emissions; PENALTY: $6,150, SUPPLEMEN-
TAL ENVIRONMENTAL PROJECT OFFSET AMOUNT: $2,460;
ENFORCEMENT COORDINATOR: Toni Red, (512) 239-1704;
REGIONAL OFFICE: P.O. Box 13087, Austin, Texas 78711-3087,
(512) 339-2929.

(4) COMPANY: Equistar Chemicals, LP; DOCKET NUMBER:
2020-0263-AIR-E; IDENTIFIER: RN100210319; LOCATION: La
Porte, Harris County; TYPE OF FACILITY: chemical manufacturing
plant; RULES VIOLATED: 30 TAC §§115.722(c)(1), 116.115(c),
and 122.143(4), New Source Review Permit Number 19109, Special
Conditions Number 1, Federal Operating Permit Number O1606,
General Terms and Conditions and Special Terms and Conditions
Numbers 1.A and 18, and Texas Health and Safety Code, §382.085(b),
by failing to prevent unauthorized emissions and failing to limit highly
reactive volatile organic compounds emissions to 1,200 pounds or
less per one-hour block period; PENALTY: $13,125; SUPPLEMEN-
TAL ENVIRONMENTAL PROJECT OFFSET AMOUNT: $5,250;
ENFORCEMENT COORDINATOR: Toni Red, (512) 239-1704;
REGIONAL OFFICE: 5425 Polk Street, Suite H, Houston, Texas
77023-1452, (713) 767-3500.

(5) COMPANY: Flint Hills Resources Houston Chemical,
LLC; DOCKET NUMBER: 2019-1331-AIR-E; IDENTIFIER:
RN102576063; LOCATION: Houston, Harris County; TYPE OF
FACILITY: chemical manufacturing plant; RULES VIOLATED:
30 TAC §§101.20(1) and (3), 116.115(c), and 122.143(4), 40 Code
of Federal Regulations (CFR) §60.18(c)(1), New Source Review
(NSR) Permit Numbers 18999, PSDTX755M1, and N216, Special
Conditions (SC) Number 26.C, Federal Operating Permit (FOP)
Number 01251, General Terms and Conditions (GTC) and Special
Terms and Conditions (STC) Numbers 1.A and 11, and Texas Health
and Safety Code (THSC), §382.085(b), by failing to operate the flare
with no visible emissions except for periods not to exceed a total of
five minutes during any two consecutive hours; 30 TAC §§101.20(1)
and (3), 116.115(c), and 122.143(4), 40 CFR §60.18(c)(3)(ii), NSR
Permit Numbers 18999, PSDTX755M1, and N216, SC Number
26, FOP Number O1251, GTC and STC Numbers 1.A and 11, and
THSC, §382.085(b), by failing to maintain the net heating value of the
combustion zone for the flare; 30 TAC §§101.20(3), 116.115(b)(2)(F)
and (¢), and 122.143(4), NSR Permit Numbers 18999, PSDTX755M1,
and N216, SC Number 1, FOP Number 01251, GTC and STC Number
11, and THSC, §382.085(b), by failing to comply with the maximum
allowable emissions rates; 30 TAC §§101.20(3), 116.115(c), and
122.143(4), NSR Permit Numbers 18999, PSDTX755M1, and N216,
SC Number 16, FOP Number O1251, GTC and STC Number 11, and
THSC, §382.085(b), by failing to comply with the emissions limit and
concentration limits; 30 TAC §101.201(b)(2)(B) and §122.143(4),
FOP Number 01251, GTC and STC Number 2.F, and THSC,
§382.085(b), by failing to identify all required information on the final
record for a non-reportable emissions event; 30 TAC §115.725(h)(1)

and THSC, §382.085(b), by failing to prevent the operation of a
single flare in highly reactive volatile organic compound service for
more than 336 hours in any 12 consecutive months; and 30 TAC
§122.143(4) and §122.145(2)(A), FOP Number 01251, GTC, and
THSC, §382.085(b), by failing to report all instances of deviations;
PENALTY: $56,552; ENFORCEMENT COORDINATOR: Johnnie
Wu, (512) 239-2524; REGIONAL OFFICE: 5425 Polk Street, Suite
H, Houston, Texas 77023-1452, (713) 767-3500.

(6) COMPANY: George West Independent School District; DOCKET
NUMBER: 2020-0330-PST-E; IDENTIFIER: RN101766160; LOCA-
TION: George West, Live Oak County; TYPE OF FACILITY: fleet
refueling facility; RULES VIOLATED: 30 TAC §334.50(b)(1)(A) and
TWC, §26.3475(c)(1), by failing to monitor the underground storage
tank for releases in a manner which will detect a release at a frequency
of at least once every 30 days; PENALTY: $3,375; ENFORCEMENT
COORDINATOR: Karolyn Kent, (512) 239-2536; REGIONAL OF-
FICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, Texas 78412-
5839, (361) 825-3100.

(7) COMPANY: INEOS Styrolution America LLC; DOCKET
NUMBER: 2020-0312-AIR-E; IDENTIFIER: RN100542224; LO-
CATION: Pasadena, Harris County; TYPE OF FACILITY: chemical
manufacturing plant; RULES VIOLATED: 30 TAC §§101.20(1),
111.111(a)(4)(A), 116.115(c), and 122.143(4), 40 Code of Federal
Regulations §60.18(c)(1), New Source Review Permit Number 5252,
Special Conditions Numbers 1 and 8.C, Federal Operating Permit
Number 01625, General Terms and Conditions and Special Terms
and Conditions Numbers 1.A and 12, and Texas Health and Safety
Code, §382.085(b), by failing to prevent unauthorized emissions, and
failing to operate a flare with no visible emissions, except for periods
not to exceed a total of five minutes during any two consecutive
hours; PENALTY: $5,437, SUPPLEMENTAL ENVIRONMENTAL
PROJECT OFFSET AMOUNT: $2,175; ENFORCEMENT COOR-
DINATOR: Toni Red, (512) 239-1704; REGIONAL OFFICE: 5425
Polk Street, Suite H, Houston, Texas 77023-1452, (713) 767-3500.

(8) COMPANY: MILLER WASTE MILLS, INCORPORATED;
DOCKET NUMBER: 2020-0289-IWD-E; IDENTIFIER:
RN102552619; LOCATION: Latexo, Houston County; TYPE
OF FACILITY: plastic compounding plant; RULES VIOLATED:
30 TAC §305.125(1), TWC, §26.121(a)(1), and Texas Pollutant
Discharge Elimination System Permit Number WQ0002207000,
Effluent Limitations and Monitoring Requirements Number 1, Outfall
Number 201, by failing to comply with permitted effluent limitations;
PENALTY: $6,300; ENFORCEMENT COORDINATOR: Katelyn
Tubbs, (512) 239-2512; REGIONAL OFFICE: 3870 Eastex Freeway,
Beaumont, Texas 77703-1830, (409) 898-3838.

(9) COMPANY: Mutual First, LLC; DOCKET NUMBER:
2020-0350-AIR-E; IDENTIFIER: RN104256136; LOCATION: Den-
ton, Denton County; TYPE OF FACILITY: concrete crusher; RULES
VIOLATED: 30 TAC §116.110(a) and Texas Health and Safety Code,
§382.0518(a) and §382.085(b), by failing to obtain authorization
prior to constructing or modifying a source of air contaminants;
PENALTY: $963; ENFORCEMENT COORDINATOR: Toni Red,
(512) 239-1704; REGIONAL OFFICE: 2309 Gravel Drive, Fort
Worth, Texas 76118-6951, (817) 588-5800.

(10) COMPANY: OXEA Corporation, DOCKET NUMBER:
2020-0354-AIR-E; IDENTIFIER: RN105195655; LOCATION: Bay
City, Matagorda County; TYPE OF FACILITY: chemical manufac-
turing plant; RULES VIOLATED: 30 TAC §§101.20(3), 116.115(c),
and 122.143(4), New Source Review Permit Numbers 118403 and
PSDTX1400, Special Conditions Number 10.F, Federal Operating
Permit (FOP) Number 02943, General Terms and Conditions (GTC)
and Special Terms and Conditions (STC) Number 25, and Texas
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Health and Safety Code (THSC), §382.085(b), by failing to sample the
cooling water at least once per week for total dissolved solids; 30 TAC
§122.143(4) and §122.145(2)(A), FOP Number 02943, GTC, and
THSC, §382.085(b), by failing to report all instances of deviations;
and 30 TAC §122.143(4) and §122.146(2), FOP Number 02943, GTC
and STC Number 29, and THSC, §382.085(b), by failing to submit
a permit compliance certification within 30 days of any certification
period; PENALTY: $5,916; SUPPLEMENTAL ENVIRONMENTAL
PROJECT OFFSET AMOUNT: $2,366; ENFORCEMENT COOR-
DINATOR: Johnnie Wu, (512) 239-2524; REGIONAL OFFICE: 5425
Polk Street, Suite H, Houston, Texas 77023-1452, (713) 767-3500.

(11) COMPANY: Plum Creek Utility Company, LLC; DOCKET
NUMBER: 2020-0335-MWD-E; IDENTIFIER: RN110065935; LO-
CATION: Uhland, Hays County; TYPE OF FACILITY: wastewater
treatment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination System
Permit Number WQO0015635001, Interim I Effluent Limitations and
Monitoring Requirements Number 1, by failing to comply with
permitted effluent limitations; PENALTY: $3,125; SUPPLEMENTAL
ENVIRONMENTAL PROJECT OFFSET AMOUNT: $1,250; EN-
FORCEMENT COORDINATOR: Harley Hobson, (512) 239-1337,
REGIONAL OFFICE: P.O. Box 13087, Austin, Texas 78711-3087,
(512) 339-2929.

(12) COMPANY: Quadvest, L.P.; DOCKET NUMBER: 2019-1721-
MWD-E; IDENTIFIER: RN109018424; LOCATION: Cleveland, Lib-
erty County; TYPE OF FACILITY: wastewater treatment facility with
an associated lift station; RULES VIOLATED: 30 TAC §305.125(1),
TWC, §26.121(a)(1), and Texas Pollutant Discharge Elimination Sys-
tem Permit Number WQO0015452001, Permit Conditions Number 2.g,
by failing to prevent the unauthorized discharge of wastewater into or
adjacent to any water in the state; PENALTY: $5,625; ENFORCE-
MENT COORDINATOR: Caleb Olson, (817) 588-5856; REGIONAL
OFFICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452, (713)
767-3500.

(13) COMPANY: Shelbyville Water Supply Corporation; DOCKET
NUMBER: 2020-0324-MLM-E; IDENTIFIER: RN101452027; LO-
CATION: Shelbyville, Shelby County; TYPE OF FACILITY: public
water supply; RULES VIOLATED: 30 TAC §288.20(a), by failing to
adopt a drought contingency plan which includes all elements for mu-
nicipal use by a retail public water supplier; 30 TAC §290.41(c)(3)(K),
by failing to ensure that wellheads and pump bases are sealed by a gas-
ket or sealing compound and properly vented with a well casing vent
that is covered with a 16-mesh or finer corrosion-resistant screen, fac-
ing downward, elevated, and located so as to minimize the drawing
of contaminants into the well; 30 TAC §290.42(e)(4)(A), by failing to
provide a full-face self-contained breathing apparatus or supplied air
respirator that meets Occupational Safety and Health Administration
standards and is readily accessible outside the facility's two chlorina-
tor rooms and immediately available to the operator in the event of
an emergency; 30 TAC §290.42(¢e)(4)(C), by failing to provide forced
air ventilation, which includes both high level and floor level screened
and louvered vents, a fan which is located at and draws air in through
the top vent and discharges to the outside atmosphere through the floor
level vent; 30 TAC §290.42(f)(1)(E)(ii), by failing to provide adequate
containment facilities for the facility's liquid chemical storage tanks;
30 TAC §290.42(j), by failing to ensure that all chemicals and any
additional or replacement process media used in treatment of water
supplied by public water systems conform to American National Stan-
dards Institute/National Sanitation Foundation Standard 61 for Drink-
ing Water System Components; 30 TAC §290.46(¢) and Texas Health
and Safety Code, §341.033(a), by failing to use a water works opera-
tor who holds an applicable, valid license issued by the executive di-
rector (ED); 30 TAC §290.46(f)(2) and (3)(A)(i) and (ii)(II), (B)(iii),

and (D)(ii), by failing to maintain water works operation and mainte-
nance records and make them readily available for review by the ED
upon request; 30 TAC §290.46(m), by failing to initiate maintenance
and housekeeping practices to ensure the good working condition and
general appearance of the system's facilities and equipment; 30 TAC
§290.46(m)(4), by failing to maintain all water treatment units, storage
and pressure maintenance facilities, distribution system lines, and re-
lated appurtenances in a watertight condition; 30 TAC §290.46(p)(2),
by failing to provide the ED with a list of all the operators and oper-
ating companies that the public water system uses on an annual basis;
30 TAC §290.110(c)(5), by failing to conduct chloramine effectiveness
sampling to ensure that monochloramine is the prevailing chloramine
species and that nitrification is controlled; and 30 TAC §290.121(a)
and (b), by failing to maintain an accurate and up-to-date chemical and
microbiological monitoring plan that identifies all sampling locations,
describes the sampling frequency, and specifies the analytical proce-
dures and laboratories that the facility will use to comply with the mon-
itoring requirements; PENALTY: $7,155; ENFORCEMENT COOR-
DINATOR: Steven Hall, (512) 239-2569; REGIONAL OFFICE: 3870
Eastex Freeway, Beaumont, Texas 77703-1830, (409) 898-3838.

(14) COMPANY: SilverBow Resources Operating, LLC; DOCKET
NUMBER: 2020-0342-AIR-E; IDENTIFIER: RN105901136; LOCA-
TION: Tilden, McMullen County; TYPE OF FACILITY: a tank bat-
tery; RULES VIOLATED: 30 TAC §122.143(4) and §122.145(2)(C),
Federal Operating Permit (FOP) Number O3790/General Operating
Permit (GOP) Number 514, Site-wide Requirements (b)(2), and Texas
Health and Safety Code (THSC), §382.085(b), by failing to submit
a deviation report no later than 30 days after the end of the report-
ing period; and 30 TAC §122.143(4) and §122.146(2), FOP Number
03790/GOP Number 514, Site-wide Requirements (b)(3), and THSC,
§382.085(b), by failing to submit a permit compliance certification
within 30 days of any certification period; PENALTY: $9,375; EN-
FORCEMENT COORDINATOR: Yuliya Dunaway, (210) 403-4077,
REGIONAL OFFICE: 707 East Calton Road, Suite 304, Laredo, Texas
78041-3887, (956) 791-6611.

(15) COMPANY: SOUTHERN HORIZONS DEVELOPMENT,
INCORPORATED; DOCKET NUMBER: 2020-0210-PWS-E; IDEN-
TIFIER: RN101226108; LOCATION: Splendora, Liberty County;
TYPE OF FACILITY: public water supply; RULES VIOLATED:
30 TAC §290.45(b)(1)(D)(v) and Texas Health and Safety Code
(THSC), §341.0315(c), by failing to provide emergency power that
will deliver water at a minimum rate of 0.35 gallons per minute (gpm)
per connection in the event of the loss of normal power supply, for
systems that do not meet the elevated storage requirement and serve
250 or more service connections; 30 TAC §290.45(b)(1)(D)(ii) and
THSC, §341.0315(c), by failing to provide a total storage capacity of
200 gallons per connection; 30 TAC §290.45(b)(1)(D)(iii) and THSC,
§341.0315(c), by failing to provide two or more service pumps having
a total capacity of 2.0 gpm per connection; 30 TAC §290.46()(2) and
(3)(A)(iii), (D)(ii), and (E)(iv), by failing to properly maintain water
works operation and maintenance records and make them available for
review to the executive director upon request; 30 TAC §290.46(m)(4),
by failing to maintain all water treatment units, storage and pressure
maintenance facilities, distribution system lines, and related appurte-
nances in a watertight condition; and 30 TAC §290.46(n)(2), by failing
to provide an accurate and up-to-date map of the distribution system
so that valves and mains can easily be located during emergencies;
PENALTY: $922; ENFORCEMENT COORDINATOR: Steven Hall,
(512) 239-2569; REGIONAL OFFICE: 5425 Polk Street, Suite H,
Houston, Texas 77023-1452, (713) 767-3500.

(16) COMPANY: STRATEGIC MATERIALS, INCORPO-
RATED; DOCKET NUMBER: 2020-0319-MSW-E; IDENTIFIER:
RN102563152; LOCATION: Midlothian, Ellis County; TYPE OF
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FACILITY: glass recycling; RULE VIOLATED: 30 TAC §328.5(b),
by failing to submit a Notice of Intent prior to the commencement of
recycling activities; PENALTY: $1,325; ENFORCEMENT COOR-
DINATOR: Hailey Johnson, (512) 239-1756; REGIONAL OFFICE:
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800.

(17) COMPANY: T7 Enterprises LLC dba Reliable Tire Dis-
posal; DOCKET NUMBER: 2019-1553-MLM-E; IDENTIFIER:
RN100722362; LOCATION: Burnet, Burnet County; TYPE OF FA-
CILITY: scrap tire facility; RULES VIOLATED: 30 TAC §§37.111,
37.121, 37.141, 328.60(b)(10)(D), and 328.71(b), (c), and (e), by
failing to provide an accurate estimate of closure cost for financial
assurance requirements; 30 TAC §281.25(a)(4), 40 Code of Federal
Regulations §122.26, and Texas Pollutant Discharge Elimination
System General Permit Number TXR05CU15, Part V, Sector N and
General Requirements for the Multi-Sector General Permit (MSGP)
parts I-1V, by failing to comply with the terms of MSGP stormwater
permit associated with industrial facilities; 30 TAC §328.60(b)(10)(C),
(C)(ii) and (iii), by failing to maintain copies of the fire plan and all
revisions at the site and provide copies to all local fire departments
and other emergency response teams; 30 TAC §328.61(b)(1), (c),
and (d), by failing to limit the number of whole used or scrap tires
on the ground to a maximum of three piles with a maximum size of
8,000 square feet; failing to maintain a minimum separation of 40
feet between outdoor piles of scrap tires or tire pieces and between
buildings and tire piles; failing to maintain a minimum 25-foot turning
radii, and failing to ensure that outdoor piles consisting of scrap tires
or tire pieces and entire buildings used to store scrap tires or tire
pieces are not within 40 feet of the property line or easements of the
scrap tire storage site; 30 TAC §328.61(j), by failing to conspicuously
display at the entrance a sign at least 1 1/2 feet by 2 1/2 feet in size
with clear, legible letters stating the name of the scrap tire storage site
using the words scrap tire site, the commission registration number,
and operating hours; and 30 TAC §328.62(b), by failing to maintain
complete daily logs; PENALTY: $115,963; ENFORCEMENT CO-
ORDINATOR: Stephanie McCurley, (512) 239-2607; REGIONAL
OFFICE: P.O. Box 13087, Austin, Texas 78711-3087, (512) 339-2929.

(18) COMPANY: Tarrant County Hospital District; DOCKET
NUMBER: 2020-0292-PST-E; IDENTIFIER: RN106397623; LO-
CATION: Fort Worth, Tarrant County; TYPE OF FACILITY:
hospital with an emergency generator; RULES VIOLATED: 30 TAC
§334.8(c)(5)(B)(ii), by failing to renew a previously issued under-
ground storage tank (UST) delivery certificate by submitting a properly
completed UST registration and self-certification form at least 30
days before the expiration date; and 30 TAC §334.50(b)(2)(A)(i) and
TWC, §26.3475(a), by failing to equip each separate pressurized line
with an automatic line leak detector; PENALTY: $6,375; ENFORCE-
MENT COORDINATOR: Ken Moller, (512) 239-6111; REGIONAL
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817)
588-5800.

(19) COMPANY: THE PREMCOR REFINING GROUP INCORPO-
RATED; DOCKET NUMBER: 2020-0107-IWD-E; IDENTIFIER:
RN102584026; LOCATION: Port Arthur, Jefferson County; TYPE
OF FACILITY: petroleum refinery with an associated wastewater
treatment plant; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination System
Permit Number WQ0000309000, Phase I Effluent Limitations and
Monitoring Requirements Number 1 and Other Requirements Number
6, by failing to comply with permitted effluent limitations; PENALTY:
$7,500; ENFORCEMENT COORDINATOR: Steven Van Landing-
ham, (512) 239-5717; REGIONAL OFFICE: 3870 Eastex Freeway,
Beaumont, Texas 77703-1830, (409) 898-3838.

(20) COMPANY: Undine Texas Environmental, LLC; DOCKET
NUMBER: 2020-0110-MWD-E; IDENTIFIER: RN101702470; LO-
CATION: Angleton, Brazoria County; TYPE OF FACILITY: waste-
water treatment plant; RULES VIOLATED: 30 TAC §305.125(1),
TWC, §26.121(a)(1), and Texas Pollutant Discharge Elimination Sys-
tem (TPDES) Permit Number WQ0012113001, Effluent Limitations
and Monitoring Requirements Numbers 1 and 2, by failing to comply
with permitted effluent limitations; and 30 TAC §305.125(1) and
(5), §319.5(b) and TPDES Permit Number WQ0012113001, Effluent
Limitations and Monitoring Requirements Numbers 3 and 6, by failing
to collect and analyze effluent samples at the intervals specified in
the permit; PENALTY: $4,814; ENFORCEMENT COORDINATOR:
Katelyn Tubbs, (512) 239-2512; REGIONAL OFFICE: 5425 Polk
Street, Suite H, Houston, Texas 77023-1452, (713) 767-3500.

(21) COMPANY: WINDSOR WATER COMPANY; DOCKET
NUMBER: 2020-0241-IHW-E; IDENTIFIER: RN101455640; LO-
CATION: Waco, McLennan County; TYPE OF FACILITY: retail
public water supply; RULES VIOLATED: 30 TAC §325.2(b)(4)(A)
and Texas Health and Safety Code, §505.006(¢e), by failing to sub-
mit an initial form and pay the appropriate filing fee within 90
days; PENALTY: $1,190; ENFORCEMENT COORDINATOR: Ken
Moller, (512) 239-6111; REGIONAL OFFICE: 6801 Sanger Avenue,
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335.

(22) COMPANY: Yara Freeport LLC; DOCKET NUMBER:
2019-1308-AIR-E; IDENTIFIER: RN100218049; LOCATION:
Freeport, Brazoria County; TYPE OF FACILITY: ammonia pro-
duction plant; RULES VIOLATED: 30 TAC §116.115(b)(2)(F)
and (c) and §122.143(4), New Source Review Permit Numbers
118239 and N200, Special Conditions Number 1, Federal Oper-
ating Permit Number 03826, General Terms and Conditions and
Special Terms and Conditions Number 6, and Texas Health and
Safety Code, §382.085(b), by failing to comply with the maximum
allowable emissions rates; PENALTY: $42,750; SUPPLEMENTAL
ENVIRONMENTAL PROJECT OFFSET AMOUNT: $17,100; EN-
FORCEMENT COORDINATOR: Amanda Diaz, (512) 239-2601;
REGIONAL OFFICE: 5425 Polk Street, Suite H, Houston, Texas
77023-1452, (713) 767-3500.

(23) COMPANY: ZAFAR, INCORPORATED dba Bellaire
Shell; DOCKET NUMBER: 2020-0042-PST-E; IDENTIFIER:
RN100531870; LOCATION: Houston, Harris County; TYPE OF
FACILITY: convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to
renew a previously issued underground storage tank (UST) delivery
certificate by submitting a properly completed UST registration and
self-certification form at least 30 days before the expiration date; 30
TAC §334.8(c)(5)(A)(1) and TWC, §26.3467(a), by failing to make
available to a common carrier a valid, current TCEQ delivery certifi-
cate before accepting delivery of a regulated substance into the USTs;
30 TAC §334.42(i) and TWC, §26.3475(c)(2), by failing to inspect
all sumps, including dispenser sumps, manways, overspill containers
or catchment basins associated with a UST system at least once
every 60 days to assure that their sides, bottoms, and any penetration
points are maintained liquid tight and free of any liquid or debris, and
failing to remove and properly dispose of any liquid or debris from
the spill containment equipment within 96 hours of its discovery; and
30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to
monitor the USTs for releases in a manner which will detect a release
at a frequency of at least once every 30 days; PENALTY: $16,227;
ENFORCEMENT COORDINATOR: Ken Moller, (512) 239-6111;
REGIONAL OFFICE: 5425 Polk Street, Suite H, Houston, Texas
77023-1452, (713) 767-3500.

TRD-202002401
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Charmaine Backens

Director, Litigation Division

Texas Commission on Environmental Quality
Filed: June 16, 2020

¢ ¢ ¢
Enforcement Orders

An agreed order was adopted regarding LAKEVIEW GROCERY,
INC., Docket No. 2019-0604-PWS-E on June 16, 2020, assessing
$455 in administrative penalties with $91 deferred. Information
concerning any aspect of this order may be obtained by contacting
Ryan Byer, Enforcement Coordinator at (512) 239-2545, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding BlazinSky ENVIRONMEN-
TAL SERVICES, LLC dba BlazinSky Environmental Solutions,
Docket No. 2019-0674-IHW-E on June 16, 2020, assessing $938 in
administrative penalties with $187 deferred. Information concerning
any aspect of this order may be obtained by contacting Berenice
Munoz, Enforcement Coordinator at (512) 239-2545, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding Marsons HV Store, LLC dba
BAR T TRAVEL CENTER, Docket No. 2019-0843-PST-E on June 16,
2020, assessing $6,750 in administrative penalties. Information con-
cerning any aspect of this order may be obtained by contacting Christo-
pher Mullins, Staff Attorney at (512) 239-3400, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Waller Independent School
District, Docket No. 2019-1208-PWS-E on June 16, 2020, assess-
ing $200 in administrative penalties with $40 deferred. Information
concerning any aspect of this order may be obtained by contacting
Ronica Rodriguez, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

An agreed order was adopted regarding W & L Campbell, Inc, Docket
No. 2019-1317-PST-E on June 16, 2020, assessing $2,000 in admin-
istrative penalties with $400 deferred. Information concerning any as-
pect of this order may be obtained by contacting Carlos Molina, En-
forcement Coordinator at (512) 239-2545, Texas Commission on En-
vironmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding EAST MOUNT BUSINESS,
LLC dba Roadwaze 2, Docket No. 2019-1318-PST-E on June 16,
2020, assessing $200 in administrative penalties with $40 deferred. In-
formation concerning any aspect of this order may be obtained by con-
tacting Herbert Darling, Enforcement Coordinator at (512) 239-2545,
Texas Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Ladd Vien and Paul Shearin,
Docket No. 2019-1348-MSW-E on June 16, 2020, assessing $938 in
administrative penalties with $187 deferred. Information concerning
any aspect of this order may be obtained by contacting Alain Elegbe,
Enforcement Coordinator at (512) 239-2545, Texas Commission on
Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Tridder Industrial LLC, Docket
No. 2019-1414-PST-E on June 16, 2020, assessing $1,813 in admin-
istrative penalties with $362 deferred. Information concerning any as-
pect of this order may be obtained by contacting Berenice Munoz, En-
forcement Coordinator at (512) 239-2545, Texas Commission on En-
vironmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding SPADE WATER SUPPLY
CORPORATION, Docket No. 2019-1475-PWS-E on June 16, 2020,
assessing $127 in administrative penalties with $25 deferred. Informa-
tion concerning any aspect of this order may be obtained by contacting
Miles Wehner, Enforcement Coordinator at (512) 239-2545, Texas
Commission on Environmental Quality, P.O. Box 13087, Austin,
Texas 78711-3087.

An agreed order was adopted regarding Aqua Utilities, Inc., Docket
No. 2019-1499-PWS-E on June 16, 2020, assessing $1,620 in admin-
istrative penalties with $324 deferred. Information concerning any as-
pect of this order may be obtained by contacting Steven Hall, Enforce-
ment Coordinator at (512) 239-2545, Texas Commission on Environ-
mental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Aqua Ultilities, Inc., Docket
No. 2019-1500-PWS-E on June 16, 2020, assessing $325 in adminis-
trative penalties with $65 deferred. Information concerning any aspect
of this order may be obtained by contacting Samantha Duncan, En-
forcement Coordinator at (512) 239-2545, Texas Commission on En-
vironmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding G. Kelly Brewer dba Evergreen
Park Hickory Hills Water System, Docket No. 2019-1528-PWS-E on
June 16, 2020, assessing $252 in administrative penalties with $50
deferred. Information concerning any aspect of this order may be
obtained by contacting Samantha Salas, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Town of Combes, Docket No.
2019-1638-PWS-E on June 16, 2020, assessing $50 in administrative
penalties with $10 deferred. Information concerning any aspect of this
order may be obtained by contacting Julianne Dewar, Enforcement
Coordinator at (512) 239-2545, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding PREMIER APEX, LLC,
Docket No. 2019-1656-PWS-E on June 16, 2020, assessing $210 in
administrative penalties with $42 deferred. Information concerning
any aspect of this order may be obtained by contacting Epifanio
Villarreal, Enforcement Coordinator at (512) 239-2545, Texas Com-
mission on Environmental Quality, P.O. Box 13087, Austin, Texas
78711-3087.

A field citation was adopted regarding JEFFREY S MARTINDALE,
Docket No. 2020-0031-OSS-E on June 16, 2020, assessing $175 in ad-
ministrative penalties. Information concerning any aspect of this cita-
tion may be obtained by contacting Stephanie Frederick, Enforcement
Coordinator at (512) 239-2545, Texas Commission on Environmental
Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding WE Hereford, LLC, Docket
No. 2020-0088-AIR-E on June 16, 2020, assessing $1,375 in admin-
istrative penalties with $275 deferred. Information concerning any as-
pect of this order may be obtained by contacting Danielle Porras, En-
forcement Coordinator at (512) 239-2545, Texas Commission on En-
vironmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

An agreed order was adopted regarding Lindell Enterprises, Inc. dba
Lindell Chevron & Automotive, Docket No. 2020-0126-PST-E on
June 16, 2020, assessing $2,438 in administrative penalties with $487
deferred. Information concerning any aspect of this order may be
obtained by contacting Berenice Munoz, Enforcement Coordinator at
(512) 239-2545, Texas Commission on Environmental Quality, P.O.
Box 13087, Austin, Texas 78711-3087.

A field citation was adopted regarding DFW Creative Homes & Ren-
ovation, LLC, Docket No. 2020-0224-WQ-E on June 16, 2020, as-
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sessing $875 in administrative penalties. Information concerning any
aspect of this citation may be obtained by contacting Stephanie Fred-
erick, Enforcement Coordinator at (512) 239-2545, Texas Commission
on Environmental Quality, P.O. Box 13087, Austin, Texas 78711-3087.

A field citation was adopted regarding FERNANDO RIVERA, Docket
No. 2020-0378-WOC-E on June 16, 2020, assessing $175 in admin-
istrative penalties. Information concerning any aspect of this citation
may be obtained by contacting Aaron Vincent, Enforcement Coordina-
tor at (512) 239-2545, Texas Commission on Environmental Quality,
P.O. Box 13087, Austin, Texas 78711-3087.

TRD-202002426

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 17, 2020

¢ ¢ ¢

Notice of Application and Public Hearing for an Air Quality
Standard Permit for a Concrete Batch Plant with Enhanced
Controls: Proposed Air Quality Registration Number 161180

APPLICATION. Cemex Construction Materials Houston, LLC,
16100 Dillard Drive, Jersey Village, Texas 77040-2077 has applied to
the Texas Commission on Environmental Quality (TCEQ) for an Air
Quality Standard Permit for a Concrete Batch Plant with Enhanced
Controls Registration Number 161180 to authorize the operation
of a concrete batch plant. The facility is proposed to be located at
the following driving directions: at Farm-to-Market 521 and Fenn
Road, go west on Fenn Road 0.30 mile, turn right into entrance of
the Cemex Aggregates Terminal, go 0.85 mile north on access road
to the Cemex concrete batch plant, Arcola, Fort Bend County, Texas
77583. This application is being processed in an expedited manner,
as allowed by the commission's rules in 30 Texas Administrative
Code, Chapter 101, Subchapter J. This link to an electronic map of
the site or facility's general location is provided as a public courtesy
and not part of the application or notice. For exact location, refer
to application. http://www.tceq.texas.gov/assets/public’/hb610/in-
dex.html?1at=29.497674&Ing=-95.470003&zoom=13&type=r. This
application was submitted to the TCEQ on April 30, 2020. The
primary function of this plant is to manufacture concrete by mixing
materials including (but not limited to) sand, aggregate, cement and
water. The executive director has determined the application was
technically complete on May 22, 2020.

PUBLIC COMMENT / PUBLIC HEARING. Public written com-
ments about this application may be submitted at any time during the
public comment period. The public comment period begins on the first
date notice is published and extends to the close of the public hearing.
Public comments may be submitted either in writing to the Texas
Commission on Environmental Quality, Office of the Chief Clerk,
MC-105, P.O. Box 13087, Austin, Texas 78711-3087, or electronically
at www14.tceq.texas.gov/epic/eComment/. Please be aware that any
contact information you provide, including your name, phone number,
email address and physical address will become part of the agency's
public record.

A public hearing has been scheduled, that will consist of two parts, an
informal discussion period and a formal comment period. During the
informal discussion period, the public is encouraged to ask questions of
the applicant and TCEQ staff concerning the application, but comments
made during the informal period will not be considered by the execu-
tive director before reaching a decision on the permit, and no formal
response will be made to the informal comments. During the formal
comment period, members of the public may state their comments into

the official record. Written comments about this application may
also be submitted at any time during the hearing. The purpose of
a public hearing is to provide the opportunity to submit written com-
ments or an oral statement about the application. The public hearing
is not an evidentiary proceeding.

The Public Hearing is to be held:
Thursday, July 23, 2020, at 6:00 p.m.

Members of the public who would like to ask questions or provide
comments during the hearing may access the hearing via webcast by
following this link: https://www.gotomeeting.com/webinar/join-we-
binar and entering Webinar ID 941-351-691. Those without inter-
net access may call (512) 239-1201 before the hearing begins for
assistance in accessing the hearing and participating telephonically.
Members of the public who wish to only listen to the hearing may
call, toll free, (631) 992-3221 and enter access code 832-791-708.

Additional information will be available on the agency calendar of
events at the following link: https://www.tceq.texas.gov/agency/deci-
sions/hearings/calendar. html.

RESPONSE TO COMMENTS. A written response to all formal com-
ments will be prepared by the executive director after the comment pe-
riod closes. The response, along with the executive director's decision
on the application, will be mailed to everyone who submitted public
comments and the response to comments will be posted in the permit
file for viewing.

The executive director shall approve or deny the application not later
than 35 days after the date of the public hearing, considering all com-
ments received within the comment period, and base this decision on
whether the application meets the requirements of the standard permit.

CENTRAL/REGIONAL OFFICE. The application will be available
for viewing and copying at the TCEQ Central Office and the TCEQ
Houston Regional Office, located at 5425 Polk St., Suite H, Houston,
Texas 77023-1452, during the hours of 8:00 a.m. to 5:00 p.m., Monday
through Friday, beginning the first day of publication of this notice.

INFORMATION. If you need more information about this permit
application or the permitting process, please call the Public Edu-
cation Program toll free at (800) 687-4040. Si desea informacion
en espaiiol, puede llamar al (800) 687-4040.

Further information may also be obtained from Cemex Construction
Materials Houston, LLC, 16100 Dillard Drive, Jersey Village, Texas
77040-2077, or by calling Mr. Daniel Escobar, Environmental Man-
ager at (713) 332-4040.

Notice Issuance Date: June 1, 2020

TRD-202002420

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 17, 2020

¢ ¢ L 4
Notice of District Petition
Notice issued June 10, 2020

TCEQ Internal Control No. D-03162020-020; Binnacle Texas City
Ninety LLC, a Texas Limited Liability Company, filed a petition for
creation of Galveston County Municipal Utility District No. 79 (Dis-
trict) with the Texas Commission on Environmental Quality (TCEQ).
The petition was filed pursuant to Article XVI, §59 of the Constitution
of the State of Texas; Chapters 49 and 54 of the Texas Water Code;
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30 Texas Administrative Code Chapter 293; and the procedural rules
of the TCEQ. The petition states that: (1) the Petitioners hold title to a
majority in value of the land in the proposed District; (2) there is one
lienholder on the land in the proposed District, The Lyman S. Reed
Family Limited Partnership, a Texas limited partnership, and they have
consented to the creation of the District; (3) the proposed District will
contain approximately 89.756 acres located within Galveston County,
Texas; and (4) the proposed District is entirely within the extraterri-
torial jurisdiction of the City of Texas City, Texas and no portion of
land within the proposed District is within the corporate limits or ex-
traterritorial jurisdiction of any other city, town or village in Texas.
By Resolution No. 19-102, passed and approved October 16, 2019,
the City of Texas City gave its consent to the creation of the proposed
District, pursuant to Texas Water Code §54.016. The petition further
states that the general nature of the work proposed to be done by the
District, as contemplated at the present time, is (a) the purchase, de-
sign, construction, acquisition, maintenance, ownership, operation, re-
pair, improvement, extension, financing, and issuance of bonds for: (i)
a water works and sanitary sewer system for domestic and commercial
purposes; (ii) works, improvements, facilities, plants, equipment and
appliances helpful or necessary to provide more adequate drainage for
the District; (iii) park and recreational facilities; and (iv) such other ad-
ditional facilities, systems, plants and enterprises are consistent with all
of the purposes for which the District is created; and (b) the design, ac-
quisition, construction, financing, and issuance of bonds for roads and
improvements in aid of roads. According to the petition, a preliminary
investigation has been made to determine the cost of the project, and
it is estimated by the Petitioners, from the information available at this
time, that the cost of said project will be approximately $28,000,000.

INFORMATION SECTION

To view the complete issued notice, view the notice on our web site
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete
notice. When searching the web site, type in the issued date range
shown at the top of this document to obtain search results.

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must
submit the following: (1) your name (or for a group or association, an
official representative), mailing address, daytime phone number, and
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case
hearing"; (4) a brief description of how you would be affected by the
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed District's boundaries.
You may also submit your proposed adjustments to the petition. Re-
quests for a contested case hearing must be submitted in writing to the
Office of the Chief Clerk at the address provided in the information
section below. The Executive Director may approve the petition un-
less a written request for a contested case hearing is filed within 30
days after the newspaper publication of this notice. If a hearing re-
quest is filed, the Executive Director will not approve the petition and
will forward the petition and hearing request to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting. If
a contested case hearing is held, it will be a legal proceeding similar
to a civil trial in state district court. Written hearing requests should
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O.
Box 13087, Austin, Texas 78711-3087. For information concerning
the hearing process, please contact the Public Interest Counsel, MC
103, at the same address. For additional information, individual mem-
bers of the general public may contact the Districts Review Team, at
(512) 239-4691. Si desea informacion en espaiiol, puede llamar al

(512) 239-0200. General information regarding TCEQ can be found
at our web site at https://www.tceq.texas.gov.

TRD-202002419

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 17, 2020

¢ ¢ ¢

Notice of Public Meeting for a New Municipal Solid Waste
Facility: Registration Application No. 40309

Application. Mrl Property Holdings, Inc., has applied to the Texas
Commission on Environmental Quality (TCEQ) for proposed Regis-
tration No. 40309, to construct and operate a Type V municipal solid
waste transfer station. The proposed facility, Lone Star Environmental
Center, will be located at 142 Jenkins Road, Cedar Creek, Texas 78612
in Bastrop County. The following link to an electronic map of the site
or facility's general location is provided as a public courtesy and is not
part of the application or notice: https://arcg.is/0iz5rW. For exact loca-
tion, refer to the application. The Applicant is requesting authorization
to transfer municipal solid waste which includes wastes resulting from
or incidental to municipal, community, commercial, institutional, and
recreational activities; construction or demolition waste; special waste
that does not interfere with site operations; and other wastes such as
Class 2 and Class 3 industrial waste.

Executive Director Action. The executive director shall, after review
of an application for registration, determine if the application will be
approved or denied in whole or in part. If the executive director acts on
an application, the chief clerk shall mail or otherwise transmit notice
of the action and an explanation of the opportunity to file a motion to
overturn the executive director's decision. The chief clerk shall mail
this notice to the owner and operator, the public interest counsel, to
adjacent landowners as shown on the required land ownership map and
landowners list, and to other persons who timely filed public comment
in response to public notice. Not all persons on the mailing list for this
notice will receive the notice letter from the Office of the Chief Clerk.

Public Comment/Public Meeting. A public meeting will be held and
will consist of two parts, an Informal Discussion Period and a Formal
Comment Period. A public meeting is not a contested case hearing un-
der the Administrative Procedure Act. During the Informal Discussion
Period, the public will be encouraged to ask questions of the applicant
and TCEQ staff concerning the registration application. The comments
and questions submitted orally during the Informal Discussion Period
will not be considered before a decision is reached on the registration
application and no formal response will be made. Responses will be
provided orally during the Informal Discussion Period. During the For-
mal Comment Period on the registration application, members of the
public may state their formal comments orally into the official record.
All formal comments will be considered before a decision is reached
on the registration application. The executive director is not required
to file a response to comments.

The Public Meeting is to be held:
Monday, July 13, 2020, at 7:00 p.m.

Members of the public who would like to ask questions or provide com-
ments during the meeting may access the meeting via webcast by fol-
lowing this link: https://www.gotomeeting.com/webinar/join-webinar
and entering Webinar ID 660-441-995. Those without internet access
may call (512) 239-1201 before the meeting begins for assistance in ac-
cessing the meeting and participating telephonically. Members of the
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public may listen to the meeting by calling, toll free, (415) 655-0052
and entering Access Code 114-618-180.

Las personas que deseen escuchar o participar en la reunion en es-
pailol pueden llamar al (844) 368-7161 e ingresar el codigo de acceso
904535#. Para obtener mas informacion o asistencia, comuniquese con
Jaime Fernandez al (512) 239-2566.

Additional information will be available on the agency calendar of
events at the following link: https://www.tceq.texas.gov/agency/deci-
sions/hearings/calendar.html.

Information. Citizens are encouraged to submit written comments
anytime during the meeting or by mail before the close of the public
comment period to the Office of the Chief Clerk, TCEQ, Mail Code
MC-105, P.O. Box 13087, Austin, Texas 78711-3087 or electronically
at https://www14.tceq.texas.gov/epic/eComment/. If you need more
information about the registration application or the registration
process, please call the TCEQ Public Education Program, toll free, at
(800) 687-4040. Si desea informacion en espariol, puede llamar (800)
687-4040. General information about the TCEQ can be found at our
web site at www.tceq.texas.gov.

The registration application is available for viewing and copying at the
Bastrop Public Library, 1100 Church Street, Bastrop, Texas 78602 and
may be viewed online at https://www.scsengineers.com/state/lone-star-
environmental-center/.

Further information may also be obtained from Mrl Property Holdings,
Inc. by calling Brett O'Connor at (832) 840-8136.

Persons with disabilities who need special accommodations at the
meeting should call the Office of the Chief Clerk at (512) 239-3300 or
(800) RELAY-TX (TDD) at least one week prior to the meeting.

Issued Date: June 10, 2020

TRD-202002421

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 17, 2020

¢ ¢ ¢
Notice of Water Rights Application
Notices issued June 10, 2020

APPLICATION NO. 13622; Arthur K. McFadden, Applicant,1241
County Road 467, Carthage, Texas 75633, seeks a temporary water
use permit to divert and use not to exceed 50 acre-feet of water within
aperiod of three years from a point on a reservoir on an unnamed tribu-
tary of Little Creek, Sabine River Basin, for mining purposes in Panola
County. More information on the application and how to participate in
the permitting process is given below. The application and fees were
received on August 12, 2019. Additional information and fees were
received on October 11, 2019. The application was declared adminis-
tratively complete and accepted for filing with the Office of the Chief
Clerk on October 23, 2019. The Executive Director completed the
technical review of the application and prepared a draft permit. The
draft permit, if granted, would include special conditions including, but
not limited to, streamflow restrictions and installation of a measuring
device for diversions. The application, technical memoranda, and Ex-
ecutive Director's draft permit are available for viewing on the TCEQ
web page at: www.tceq.texas.gov/permitting/water rights/wr-permit-
ting/wr-apps-pub-notice. Alternatively, you may request a copy of the
documents by contacting the TCEQ Office of the Chief Clerk by phone
at (512) 239-3300 or by mail at TCEQ OCC, Notice Team (MC-105),
P.O. Box 13087, Austin, Texas 78711. Written public comments and

requests for a public meeting should be submitted to the Office of the
Chief Clerk, at the address provided in the information section below,
by June 29, 2020.

APPLICATION NO. 13623; Arthur K. McFadden, Applicant,1241
County Road 467, Carthage, Texas 75633, seeks a temporary water
use permit to divert and use not to exceed 70 acre-feet of water within
aperiod of three years from a point on a reservoir on an unnamed tribu-
tary of Mill Creek, Sabine River Basin, for mining purposes in Panola
County. More information on the application and how to participate
in the permitting process is given below. The application and fees
were received on August 12, 2019. Additional information and fees
were received on October 11, 2019. The application was declared ad-
ministratively complete and accepted for filing with the Office of the
Chief Clerk on October 23, 2019. The Executive Director completed
the technical review of the application and prepared a draft permit. The
draft permit, if granted, would include special conditions including, but
not limited to, streamflow restrictions and installation of a measuring
device for diversions. The application, technical memoranda, and Ex-
ecutive Director's draft permit are available for viewing on the TCEQ
web page at: www.tceq.texas.gov/permitting/water_rights/wr-permit-
ting/wr-apps-pub-notice. Alternatively, you may request a copy of the
documents by contacting the TCEQ Office of the Chief Clerk by phone
at (512) 239-3300 or by mail at TCEQ OCC, Notice Team (MC-105),
P.O. Box 13087, Austin, Texas 78711. Written public comments and
requests for a public meeting should be submitted to the Office of the
Chief Clerk, at the address provided in the information section below,
by June 29, 2020.

APPLICATION NO. 13624; Arthur K. McFadden, Applicant,1241
County Road 467, Carthage, Texas 75633, seeks a temporary water
use permit to divert and use not to exceed 80 acre-feet of water within
aperiod of three years from a point on a reservoir on an unnamed tribu-
tary of Mill Creek, Sabine River Basin, for mining purposes in Panola
County. More information on the application and how to participate
in the permitting process is given below. The application and fees
were received on August 12, 2019. Additional information and fees
were received on October 11, 2019. The application was declared ad-
ministratively complete and accepted for filing with the Office of the
Chief Clerk on October 23, 2019. The Executive Director completed
the technical review of the application and prepared a draft permit. The
draft permit, if granted, would include special conditions including, but
not limited to, streamflow restrictions and installation of a measuring
device for diversions. The application, technical memoranda, and Ex-
ecutive Director's draft permit are available for viewing on the TCEQ
web page at: www.tceq.texas.gov/permitting/water _rights/wr-permit-
ting/wr-apps-pub-notice. Alternatively, you may request a copy of the
documents by contacting the TCEQ Office of the Chief Clerk by phone
at (512) 239-3300 or by mail at TCEQ OCC, Notice Team (MC-105),
P.O. Box 13087, Austin, Texas 78711. Written public comments and
requests for a public meeting should be submitted to the Office of the
Chief Clerk, at the address provided in the information section below,
by June 29, 2020.

APPLICATION NO. 13628; JMD Land Company, LLC, Applicant,
P.O. Box 52191, Shreveport, Louisiana 71135, seeks a temporary wa-
ter use permit to divert and use not to exceed 1,208.5 acre-feet of water
within a period of three years from a point on Mill Creek, Sabine River
Basin, for mining purposes in Panola County. More information on the
application and how to participate in the permitting process is given be-
low. The application and fees were received on August 16,2019. Addi-
tional information was received on October 15, 2019. The application
was declared administratively complete and accepted for filing with the
Office of the Chief Clerk on October 28, 2019. The Executive Director
completed the technical review of the application and prepared a draft
permit. The draft permit, if granted, would include special conditions
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including, but not limited to, streamflow restrictions and installation
of a measuring device for diversions. The application, technical mem-
oranda, and Executive Director's draft permit are available for view-
ing on the TCEQ web page at: www.tceq.texas.gov/permitting/wa-
ter_rights/wr-permitting/wr-apps-pub-notice. Alternatively, you may
request a copy of the documents by contacting the TCEQ Office of the
Chief Clerk by phone at (512) 239-3300 or by mail at TCEQ OCC, No-
tice Team (MC-105), P.O. Box 13087, Austin, Texas 78711. Written
public comments and requests for a public meeting should be submitted
to the Office of the Chief Clerk, at the address provided in the informa-
tion section below, by June 29, 2020.

To view the complete issued notice, view the notice on our web site
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete no-
tice. When searching the web site, type in the issued date range shown
at the top of this document to obtain search results. A public meeting is
intended for the taking of public comment, and is not a contested case
hearing. The Executive Director can consider approval of an applica-
tion unless a written request for a contested case hearing is filed. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any: (2)
applicant's name and permit number; (3) the statement [I/we] request a
contested case hearing; and (4) a brief and specific description of how
you would be affected by the application in a way not common to the
general public. You may also submit any proposed conditions to the
requested application which would satisfy your concerns.

Requests for a contested case hearing must be submitted in writing to
the TCEQ Office of the Chief Clerk at the address provided in the in-
formation section below. If a hearing request is filed, the Executive
Director will not issue the requested permit and may forward the appli-
cation and hearing request to the TCEQ Commissioners for their con-
sideration at a scheduled Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC
105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. For infor-
mation concerning the hearing process, please contact the Public Inter-
est Counsel, MC 103, at the same address. For additional information,
individual members of the general public may contact the Public Edu-
cation Program at (800) 687-4040. General information regarding the
TCEQ can be found at our web site at www.tceq.texas.gov. Si desea
informacion en espafiol, puede llamar al (800) 687-4040.

TRD-202002422

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 17, 2020

¢ ¢ 14
Notice of Water Rights Application
Notice issued June 10, 2020

APPLICATION NO. 13363; Oppenheimer Biotechnology, Inc (Ap-
plicant), P.O. Box 1490 Pflugerville, Texas 78691, seeks authoriza-
tion to divert and use 0.006 acre-feet of water per year from a point
on Lavaca Bay, Lavaca-Guadalupe Coastal Basin, at a maximum di-
version rate of 0.1782 cfs (80 gpm), for industrial purposes in Cal-
houn County. Applicant also seeks an exempt interbasin transfer to
the Colorado River Basin within Travis County. More information
on the application and how to participate in the permitting process
is given below. The application and fees were received on February
27, 2017. Additional information and fees were received on May 19,

2017, and February 23, 2018. The application was declared adminis-
tratively complete and accepted for filing with the Office of the Chief
Clerk on May 11, 2018. The Executive Director completed the tech-
nical review of the application and prepared a draft Water Use Permit.
The draft Water Use Permit, if granted, would include special condi-
tions including, but not limited to, maintaining a measuring device at
the diversion point. The application, technical memoranda, and Ex-
ecutive Director's draft permit are available for viewing on the TCEQ
web page at: www.tceq.texas.gov/permitting/water_rights/wr-permit-
ting/wr-apps-pub-notice. Alternatively, you may request a copy of the
documents by contacting the TCEQ Office of the Chief Clerk by phone
at (512) 239-3300 or by mail at TCEQ OCC, Notice Team (MC-105),
P.O. Box 13087, Austin, Texas 78711. Written public comments and
requests for a public meeting should be submitted to the Office of the
Chief Clerk, at the address provided in the information section be-
low, within 30 days of the date of newspaper publication of the notice.
To view the complete issued notice, view the notice on our web site
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete no-
tice. When searching the web site, type in the issued date range shown
at the top of this document to obtain search results. A public meeting is
intended for the taking of public comment, and is not a contested case
hearing. The Executive Director can consider approval of an applica-
tion unless a written request for a contested case hearing is filed. To
request a contested case hearing, you must submit the following: (1)
your name (or for a group or association, an official representative),
mailing address, daytime phone number, and fax number, if any: (2)
applicant's name and permit number; (3) the statement [I/we] request
a contested case hearing; and (4) a brief and specific description of
how you would be affected by the application in a way not common
to the general public. You may also submit any proposed conditions
to the requested application which would satisfy your concerns. Re-
quests for a contested case hearing must be submitted in writing to the
TCEQ Office of the Chief Clerk at the address provided in the informa-
tion section below. If a hearing request is filed, the Executive Director
will not issue the requested permit and may forward the application and
hearing request to the TCEQ Commissioners for their consideration at
a scheduled Commission meeting.

Written hearing requests, public comments or requests for a public
meeting should be submitted to the Office of the Chief Clerk, MC
105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. For infor-
mation concerning the hearing process, please contact the Public Inter-
est Counsel, MC 103, at the same address. For additional information,
individual members of the general public may contact the Public Edu-
cation Program at (800) 687-4040. General information regarding the
TCEQ can be found at our web site at www.tceq.texas.gov. Si desea
informacion en espafiol, puede llamar al (800) 687-4040.

TRD-202002423

Bridget C. Bohac

Chief Clerk

Texas Commission on Environmental Quality
Filed: June 17, 2020

¢ ¢ ¢
Texas Ethics Commission
List of Late Filers

Below is a list from the Texas Ethics Commission naming the filers who
failed to pay the penalty fine for failure to file the report in reference
to the specified filing deadline. If you have any questions, you may
contact Sue Edwards at (512) 463-5800.

Deadline: Personal Financial Statement due February 12, 2020

45 TexReg 4410 June 26, 2020 Texas Register


www.tceq.texas.gov
www.tceq.texas.gov/agency/cc/pub_notice.html
www.tceq.texas.gov/permitting/water_rights/wr-permit
www.tceq.texas.gov
www.tceq.texas.gov/agency/cc/pub_notice.html
www.tceq.texas.gov/permitting/wa

Bryan V. Acklin, 1234 Jackson Blvd., Houston, Texas 77006
Jeff Antonelli, 2528 Ball St., Galveston, Texas 77550
Carvana Cloud, P.O. Box 25113, Houston, Texas 77265

Randle C. Daniels, Attn: SD12 Campaign, 5021 Locke Ave., Fort
Worth, Texas 76107

Angelica Garcia, P.O. Box 259, Katy, Texas 77492-0259

Erin Martinson, P.O. Box 4482, Austin, Texas 78765

Shawn D. Terry, 3130 N. Harwood #1001, Dallas, Texas 75201
Vanessa S. Tijerina, 352 E. Hidalgo Ave., Raymondville, Texas 78580
Audrey G. Young, 20135 N St., Highway 94, Lufkin, Texas 75904
Evan A. Bohl, 6206 Checkrein St., San Antonio, Texas 78240

Richard A. Bonton, 12680 W. Lake Houston Pkwy., Ste. 510 PMB
180, Houston, Texas 77044

Adrian Garcia, P.O. Box 10087, Houston, Texas 77018

Michelle D. Hammel, 6340 N. Eldridge Pkwy., Ste. N107, Houston,
Texas 77041

Robert Stanley Litoff, 7026 Forest Crest N., San Antonio, Texas 78240
Kimberly R. McLeod, 4201 FM 1960, Ste. 503, Houston, Texas 77068
Jose Menendez, 7715 Windmill Hill, San Antonio, Texas 78229

Bill Metzger, P.O. Box 850224, Mesquite, Texas 75185

Melissa M. Morris, 7650 Springhill St., Unit 704, Houston, Texas
77021

Byron K. Ross, 3223 North Park Dr., Missouri, Texas 77459
Kory D Watkins, 6611 Etchstone Dr., Spring, Texas 77389
Likeithia Williams, P.O. Box 2019, Harker Heights, Texas 76548

Deadline: 30 Day Pre-Election Report due February 24, 2020 for
Committees

Blaine T. Cooper, Baytown Fire Fighters Political Action Committee,
13541 Lake Breeze Ln., Texas 77318

TRD-202002358

Anne Temple Peters
Executive Director

Texas Ethics Commission
Filed: June 11, 2020

¢ ¢ ¢
Texas Facilities Commission

Request for Proposals (RFP) #303-1-20694

The Texas Facilities Commission (TFC), on behalf of the Health and
Human Services Commission (HHSC) and the Department of Family
and Protective Services (DFPS), announces the issuance of Request for
Proposals (RFP) #303-1-20694. TFC seeks a five (5) or ten (10) year,
lease of approximately 11,607 square feet of office space in Decatur,
Texas.

The deadline for questions is July 7, 2020, and the deadline for propos-
als is July 21, 2020, at 3:00 p.m. The award date is August 20, 2020.
TFC reserves the right to accept or reject any or all proposals submit-
ted. TFC is under no legal or other obligation to execute a lease on the
basis of this notice or the distribution of an RFP. Neither this notice nor
the RFP commits TFC to pay for any costs incurred prior to the award
of a grant.

Parties interested in submitting a proposal may obtain information
by contacting the Program Specialist, Evelyn Esquivel, at Evelyn.Es-
quivel@tfc.state.tx.us. A copy of the RFP may be downloaded
from the Electronic State Business Daily at http://www.txsmart-
buy.com/spdetails/view/303-1-20694.

TRD-202002365

AJ Salazar

General Counsel

Texas Facilities Commission
Filed: June 12, 2020

¢ ¢ ¢
General Land Office

Notice and Opportunity to Comment on Requests for
Consistency Agreement/Concurrence Under the Texas Coastal
Management Program

On January 10, 1997, the State of Texas received federal approval of the
Coastal Management Program (CMP) (62 Federal Register pp. 1439 -
1440). Under federal law, federal agency activities and actions affect-
ing the Texas coastal zone must be consistent with the CMP goals and
policies identified in 31 TAC Chapter 501. Requests for federal consis-
tency review were deemed administratively complete for the following
project(s) during the period of June 5, 2020, to June 12, 2020. As re-
quired by federal law, the public is given an opportunity to comment on
the consistency of proposed activities in the coastal zone undertaken or
authorized by federal agencies. Pursuant to 31 TAC §§506.25, 506.32,
and 506.41, the public comment period extends 30 days from the date
published on the Texas General Land Office web site. The notice was
published on the web site on Friday, June 19, 2020. The public com-
ment period for this project will close at 5:00 p.m. on Sunday, July 19,
2020.

FEDERAL AGENCY ACTIONS:

Applicant: Texas Department of Transportation-Houston District (Tx-
DOT)

Location: The project route is located in waters of the US, including
Galveston Bay, and adjacent wetlands, along Interstate Highway (IH)
45 from the from south of Farm-to-Market (FM) 519 to the Texas City
Wye, approximately 2.65 miles in length, in Galveston County, Texas.

Latitude & Longitude (NAD 83): Begin: 29.355376, -94.97328;
End: 29.343014, -94.951105

Project Description: The applicant proposes to temporarily discharge
cubic yards of fill material into 0.742 acres of wetlands and to perma-
nently discharge acres of fill material into 7.194 acres of wetlands, of
which 1,391 linear feet of streams will be filled, during the roadway
improvements associated with the reconstruction and widening of IH
45. The total discharge for all impacts is cumulatively 11,571 cubic
yards of fill material.

Type of Application: U.S. Army Corps of Engineers (USACE) per-
mit application # SWG-2020-00247. This application will be reviewed
pursuant to Section 10 of the Rivers and Harbor Act Section 404 of the
Clean Water Act. The consistency review for this project may be con-
ducted by the Texas Commission on Environmental Quality as part of
its certification under §401 of the Clean Water Act.

CMP Project No: 20-1280-F1
Applicant: Sunoco Partners Marketing & Terminals LP

Location: The project site is located in and adjacent to the Neches
River, approximately 7.5 miles southeast of Beaumont, within Jeffer-
son County, Texas.
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Latitude & Longitude (NAD 83): 30.010525, -94.000444

Project Description: The applicant proposes to modify an existing
permit by temporarily filling 8.75 acres of palustrine emergent wet-
lands (PEM), 0.66 acre of palustrine scrub shrub wetlands (PSS), and
3.33 acres of palustrine forested wetlands (PFO). The applicant pro-
poses to permanently fill 50.20 acres of PEM, 2.74 acres of PSS, 190.44
acres of PFO, 0.03 acre of streams, and 0.07 acres of open water. The
applicant proposes to permanently convert 0.66 acres of PSS to PEM
and 3.33 acres of PFO to PEM. The applicant proposes to dredge 14.88
acres (1,938 linear feet) of the Neches River. The applicant proposes to
permanently impact 0.07 acres of stream by placing two 48-inch cul-
verts and install slope revetments and rip rap within 0.14 acres of the
Neches River.

The applicant proposes to construct a new dock, known as "Dock 7/8"
which will require the dredging of 2.94 million cubic yards of material
to a depth of -43 Mean Lower Low Water (MLLW) +/- 2 feet (-43.9
Mean High Water) in order to create a new marine berth large enough
to support two Aframax-sized vessels, a 100- by 80-foot pile supported
dock platform, 8 breasting dolphins with walkways, 6 inshore mooring
dolphins, 2 offshore mooring dolphins, an offshore turning dolphin, a
landside mooring dolphin, a vehicle approach way, 400 linear feet of
sheet pile bulkhead, an access road, a dock house, a valve containment
structure, a parking area, a firewater intake structure and meter, and
various inshore foundations for ancillary equipment.

The applicant also proposes to raise the grade, by filling an adjacent
222-acre area to an elevation of +9 feet MLLW using excavated ma-
terial. This 222-acre area will house new liquefied petroleum gas pro-
cessing units, approximately 4 refrigerated liquidized petroleum gas
storage tanks, 27 aboveground storage tanks, a new pump manifold,
and a 36-inch crude oil transfer pipeline which will connect Dock 7/8
to the existing Nederland Terminal.

The applicant proposes to modify the existing Dock C to accommo-
date Aframax-sized vessels and meet Sabine Pilot's association safety
standards. As a component of this dock modification, the applicant will
remove 9 breasting dolphins, the Dock C platform, two firewater pump
foundations and associated firewater equipment, firewater intake sup-
port piles, the approachway, the dock house, a section of bulkhead, and
product piping. Following removal, the applicant proposes to dredge
330,000 cubic yards of material within a 6.3-acre area to a depth of
-43 MLLW +/- 2 feet (-43.9 Mean High Water). This dredged material
will be placed on-site or within Placement Areas 18, 21, 22, 23, 24, or
25. The applicant will then construct a 135- by 80-foot pile supported
platform, a gangway tower, a hose tower with hydraulic crane, 4 prod-
uct loading arms, 4 ship breasting dolphins with walkways, 5 inshore
mooring dolphins, an inshore valve containment foundation, firewater
intake structure and equipment, dock house, pipe rack, product piping,
and install approximately 1,160 linear feet of sheet pile bulkhead.

The applicant also requests 10 years of maintenance dredging. The ap-
plicant requests authorization to place all maintenance dredged mate-
rial on-site within the new development area or within Placement Areas
18, 21, 22, 23, 24, and 25.

Type of Application: U.S. Army Corps of Engineers (USACE) per-
mit application # SWG-2007-01401. This application will be reviewed
pursuant to Section 10 of the Rivers and Harbor Act Section 404 of the
Clean Water Act. The consistency review for this project may be con-
ducted by the Texas Commission on Environmental Quality as part of
its certification under §401 of the Clean Water Act.

CMP Project No: 20-1281-F1

Further information on the applications listed above, including a copy
of the consistency certifications or consistency determinations for in-

spection, may be obtained from the Texas General Land Office Public
Information Officer at 1700 N. Congress Avenue, Austin, Texas 78701,
or via email at pialegal@glo.texas.gov. Comments should be sent to the
Texas General Land Office Coastal Management Program Coordinator
at the above address or via email at federal.consistency(@glo.texas.gov.

TRD-202002429

Mark A. Havens

Chief Clerk and Deputy Land Commissioner
General Land Office

Filed: June 17, 2020

¢ ¢ ¢
Texas Health and Human Services Commission

Public Notice - Texas State Plan for Medical Assistance
Amendment

The Texas Health and Human Services Commission (HHSC) an-
nounces its intent to submit an amendment to the Texas State Plan for
Medical Assistance, under Title XIX of the Social Security Act. The
amendment is proposed to be effective July 1, 2020.

The purpose of this amendment is to implement a reimbursement
methodology for when a new national procedure code is assigned for
HealthCare Common Procedure Coding System Updates and when
federally-mandated reimbursement rates, physician-administered
drugs (PADs), or biological products are released. This will allow
HHSC to set preliminary rates for new codes prior to a rate hearing.

As this proposal represents a change in methodology rather than rates,
there is no estimated fiscal impact.

Copy of Proposed Amendment. Interested parties may obtain addi-
tional information and/or a free copy of the proposed amendment by
contacting Cynthia Henderson, State Plan Policy Advisor, by mail at
the Health and Human Services Commission, P.O. Box 13247, Mail
Code H-600, Austin, TX 78711; by telephone at (512) 487-3349; by
facsimile at (512) 730-7472; or by e-mail at Medicaid_Chip SPA_In-
quiries@hbhsc.state.tx.us. Copies of the proposed amendment will be
available for review at the local county offices of HHSC, which were
formerly the local offices of the Texas Department of Aging and Dis-
ability Services.

Written Comments. Written comments about the proposed amend-
ment and/or requests to review comments may be sent by U.S. mail,
overnight mail, special delivery mail, hand delivery, fax, or email:

U.S. Mail

Texas Health and Human Services Commission
Attention: Rate Analysis, Mail Code H-400

P.O. Box 149030

Austin, Texas 78714-9030

Overnight mail, special delivery mail, or hand delivery
Texas Health and Human Services Commission
Attention: Rate Analysis, Mail Code H-400
Brown-Heatly Building

4900 North Lamar Blvd

Austin, Texas 78751

Phone number for package delivery: (512) 730-7401

Fax
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Attention: Rate Analysis at (512) 730-7475
Email

RADAcuteCare@hhsc.state.tx.us

TRD-202002428

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Filed: June 17, 2020

¢ ¢ ¢
Department of State Health Services

Correction of Error

(Editor's note: In accordance with Texas Government Code,
$2002.014, which permits the omission of material which is "cumber-
some, expensive, or otherwise inexpedient," the Texas Asbestos Health
Protection Rules Penalty Matrix is not included in the print version of
the Texas Register. The figure is available in the on-line version of the
June 26, 2020, issue of the Texas Register.)

The Department of State Health services published a Texas Asbestos
Health Protection Rules Penalty Matrix in the April 17, 2020, issue
of the Texas Register (45 TexReg 2588). Due to a software error, the
matrix was published incorrectly. Some of the "X's" were missing from
the violation columns and other "X's" were misplaced.

The correct Asbestos Penalty Matrix Graphic is published as follows:
Texas Asbestos Health Protection Rules Penalty Matrix

TRD-202002400

Barbara L. Klein

General Counsel

Department of State Health Services
Filed: June 16, 2020

¢ ¢ ¢
Texas Department of Insurance

Company Licensing

Application for incorporation in the state of Texas for Texas Home In-
surance Company, a domestic fire and/or casualty company. The home
office is in San Antonio, Texas.

Any objections must be filed with the Texas Department of Insur-
ance, within twenty (20) calendar days from the date of the 7exas
Register publication, addressed to the attention of Robert Rudnai, 333
Guadalupe Street, MC 103-CL, Austin, Texas 78701.
TRD-202002427

James Persons

General Counsel

Texas Department of Insurance

Filed: June 17, 2020

¢ ¢ ¢
Texas Parks and Wildlife Department
Notice of a Public Comment Hearing on an Application for a
Sand and Gravel Permit

ONEOK Permian NGL Operating Company, LLC has applied to the
Texas Parks and Wildlife Department (TPWD) for a General Permit
pursuant to Texas Parks and Wildlife Code, Chapter 86 to remove or

disturb up to 411 cubic yards of sedimentary material within the Trinity
River in Freestone and Anderson counties. The purpose is to stabilize
exposed sections of two pipelines. The location is approximately 0.9
miles upstream of the US Highway 79/84 crossing and 59.2 river miles
downstream from the US Highway 287 crossing. Notice is being pub-
lished pursuant to 31 TAC §69.105(d).

TPWD will hold a public comment hearing regarding the application
at 11:00 a.m. on July 17, 2020, at TPWD headquarters, 4200 Smith
School Road, Austin, Texas 78744. Due to COVID-19 transmission
concerns with travelling and person-to-person gatherings, remote
participation is required for the public comment hearing. Poten-
tial attendees should contact Tom Heger at (512) 389-4583 or at
tom.heger@tpwd.texas.gov for information on how to participate in
the hearing remotely. The hearing is not a contested case hearing
under the Texas Administrative Procedure Act. Oral and written
public comment will be accepted during the hearing.

Written comments may also be submitted directly to TPWD and must
be received no later than 30 days after the date of publication of this
notice in the Texas Register or a newspaper, whichever is later. A writ-
ten request for a contested case hearing from an applicant or a person
with a justiciable interest may also be submitted and must be received
by TPWD prior to the close of the public comment period. Timely
hearing requests shall be referred to the State Office of Administrative
Hearings. Submit written comments, questions, requests to review the
application, or requests for a contested case hearing to: Tom Heger,
TPWD, by mail: 4200 Smith School Road, Austin, Texas 78744; fax
(512) 389-4405; or e-mail tom.heger@tpwd.texas.gov.

TRD-202002399

Robert D. Sweeney, Jr.

General Counsel

Texas Parks and Wildlife Department
Filed: June 16, 2020

¢ ¢ ¢
Public Utility Commission of Texas

Notice of ERCOT's Filing for Expedited Approval of Bylaws
Amendment

Notice is hereby given to the public of the June 10, 2020, filing with
the Public Utility Commission of Texas of a petition of the Electric
Reliability Council of Texas, Inc. seeking expedited approval of an
amendment to the Bylaws.

Docket Style and Number: Petition of the Electric Reliability Council
of Texas, Inc. for Expedited Approval of Bylaws amendment, Docket
Number 50918.

The Application: Electric Reliability Council of Texas, Inc., under 16
Texas Administrative Code §25.362, respectfully requests expedited
Commission approval of an amendment to the Amended and Restated
Bylaws of Electric Reliability Council of Texas, Inc., conditioned upon
approval by the ERCOT Corporate Members. The proposed Bylaws
amendment was approved by ERCOT's Board of Directors on June 9,
2020, and a vote of ERCOT's Corporate Members is currently pending.

Persons who wish to intervene in the proceeding or comment upon the
action sought should contact the Public Utility Commission of Texas,
P.O. Box 13326, Austin, Texas 78711-3326, or call the commission's
Customer Protection Division at (512) 936-7120. Hearing and speech-
impaired individuals with text telephone (TTY) may contact the com-
mission through Relay Texas by dialing 7-1-1. All correspondence
should refer to Docket Number 50918.

TRD-202002383
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Andrea Gonzalez

Rules Coordinator

Public Utility Commission of Texas
Filed: June 15, 2020
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How to Use the Texas Register

Information Available: The sections of the Texas Register
represent various facets of state government. Documents contained
within them include:

Governor -
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules - sections adopted by state agencies on an
emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date.

Adopted Rules - sections adopted following public comment
period.

Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to
Chapter 5, Subchapter L of the Insurance Code.

Review of Agency Rules - notices of state agency rules
review.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Transferred Rules - notice that the Legislature has
transferred rules within the Texas Administrative Code from one
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

Appointments, executive orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document appears,
the words “TexReg” and the beginning page number on which that
document was published. For example, a document published on
page 2402 of Volume 43 (2018) is cited as follows: 43 TexReg
2402.

In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “43 TexReg 2 issue
date,” while on the opposite page, page 3, in the lower right-hand
corner, would be written “issue date 43 TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, James Earl Rudder Building, 1019 Brazos,
Austin. Material can be found using Texas Register indexes, the
Texas Administrative Code section numbers, or TRD number.

Both the Texas Register and the Texas Administrative Code are
available online at: http://www.sos.state.tx.us. The Texas Register
is available in an .html version as well as a .pdf version through
the internet. For website information, call the Texas Register at
(512) 463-5561.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac.

The Titles of the TAC, and their respective Title numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

26. Health and Human Services
28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is designated
by a TAC number. For example in the citation 1 TAC §27.15: 1
indicates the title under which the agency appears in the Texas
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that
the section is under Chapter 27 of Title 1; 15 represents the
individual section within the chapter).

How to Update: To find out if a rule has changed since the
publication of the current supplement to the Texas Administrative
Code, please look at the Index of Rules.

The Index of Rules is published cumulatively in the blue-cover
quarterly indexes to the Texas Register.

If a rule has changed during the time period covered by the table,
the rule’s TAC number will be printed with the Texas Register
page number and a notation indicating the type of filing
(emergency, proposed, withdrawn, or adopted) as shown in the
following example.

TITLE 1. ADMINISTRATION

Part 4. Office of the Secretary of State

Chapter 91. Texas Register
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SALES AND CUSTOMER SUPPORT

Sales - To purchase subscriptions or back issues, you may contact LexisNexis Sales at
1-800-223-1940 from 7 a.m. to 7 p.m., Central Time, Monday through Friday. Subscription
cost is $502 annually for first-class mail delivery and $340 annually for second-class
mail delivery.

Customer Support - For questions concerning your subscription or account information,
you may contact LexisNexis Matthew Bender Customer Support from 7 a.m. to 7 p.m.,
Central Time, Monday through Friday.

Phone: (800) 833-9844

Fax: (518) 487-3584

E-mail: customer.support@]lexisnexis.com
Website: www.lexisnexis.com/printcdsc
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