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As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

C]OVERNOR

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for November 17, 2020

Appointed to the Texas Workforce Investment Council, for a term to
expire September 1,2021, Joe W. Arnold of Muldoon, Texas (replacing
Adam C. Hutchison, Ph.D. of EIm Mott, who resigned).

Appointed to the Texas Workforce Investment Council, for a term to
expire September 1, 2025, Lauren A. Gore of Houston, Texas (replac-
ing Jerry Romero of El Paso, whose term expired).

Appointments for November 18, 2020

Appointed to the One-Call Board of Texas, for a term to expire August
31, 2023, Joseph W. "Joe" Costa of DeSoto, Texas (Mr. Costa is being
reappointed).

Appointed to the One-Call Board of Texas, for a term to expire August
31,2023, William O. "Bill" Geise of Austin, Texas (Mr. Geise is being
reappointed).

Appointed to the One-Call Board of Texas, for a term to expire August
31,2023, Christopher S. "Chris" Nowak of Cypress, Texas (Mr. Nowak
is being reappointed).

Appointed to the One-Call Board of Texas, for a term to expire August
31, 2023, George Spencer of The Hills, Texas (Mr. Spencer is being
reappointed).

Greg Abbott, Governor.
TRD-202004889

¢ ¢ ¢
Proclamation 41-3784
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, GREG ABBOTT, Governor of the State of Texas, is-
sued a disaster proclamation on July 25, 2020, certifying that Hurricane
Hanna posed a threat of imminent disaster, including property damage
and loss of life, due to widespread flooding, storm surge, and hurri-
cane force winds, in Aransas, Bee, Bexar, Brazoria, Brooks, Calhoun,
Cameron, Dimmit, Duval, Fort Bend, Galveston, Goliad, Harris, Hi-
dalgo, Jackson, Jim Hogg, Jim Wells, Kenedy, Kleberg, La Salle, Live
Oak, Matagorda, McMullen, Nueces, Refugio, San Patricio, Starr, Vic-
toria, Webb, Wharton, Willacy, and Zapata counties; and

WHEREAS, in each subsequent month effective through today, I have
issued proclamations renewing the disaster declaration for these coun-
ties; and

WHEREAS, due to the widespread damage caused by Hurricane
Hanna, a state of disaster continues to exist in those same counties;

NOW, THEREFORE, in accordance with the authority vested in me by
Section 418.014 of the Texas Government Code, I do hereby renew the
disaster proclamation for the 32 counties listed above.

Pursuant to Section 418.017 of the code, I authorize the use of all avail-
able resources of state government and of political subdivisions that are
reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the code, any regulatory statute pre-
scribing the procedures for conduct of state business or any order or
rule of a state agency that would in any way prevent, hinder, or delay
necessary action in coping with this disaster shall be suspended upon
written approval of the Office of the Governor. However, to the ex-
tent that the enforcement of any state statute or administrative rule re-
garding contracting or procurement would impede any state agency's
emergency response that is necessary to protect life or property threat-
ened by this declared disaster, I hereby authorize the suspension of such
statutes and rules for the duration of this declared disaster.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 21st day of November, 2020.

Greg Abbott, Governor
TRD-202004964

L) ¢ ¢
Proclamation 41-3785
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, GREG ABBOTT, Governor of the State of Texas, is-
sued a disaster proclamation on August 23, 2020, certifying that Hur-
ricane Marco and then-Tropical Storm Laura posed a threat of immi-
nent disaster, including widespread and severe property damage, in-
jury, and loss of life due to widespread flooding, storm surge, and dam-
aging winds, in Aransas, Bexar, Brazoria, Calhoun, Cameron, Cham-
bers, Galveston, Hardin, Harris, Jackson, Jasper, Jefferson, Kenedy,
Kleberg, Liberty, Matagorda, Newton, Nueces, Orange, Refugio, San
Patricio, Victoria, and Willacy counties; and

WHEREAS, I subsequently amended the aforementioned declaration
and declared a state of disaster due to the threat Hurricane Laura posed
to the previously declared counties and these additional counties: An-
derson, Angelina, Bowie, Camp, Cass, Cherokee, Dallas, Ellis, Fort
Bend, Franklin, Gregg, Grimes, Harrison, Houston, Leon, Madison,
Marion, Montgomery, Morris, Nacogdoches, Panola, Polk, Red River,
Rusk, Sabine, San Augustine, San Jacinto, Shelby, Smith, Tarrant, Ti-
tus, Travis, Trinity, Tyler, Upshur, Walker, Waller, Wharton, and Wood
counties; and

WHEREAS, in each subsequent month effective through today, I have
issued proclamations renewing the disaster declaration for all counties
listed above; and

WHEREAS, due to the widespread damage caused by Hurricane Laura,
a state of disaster continues to exist in those same counties;
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NOW, THEREFORE, in accordance with the authority vested in me by
Section 418.014 of the Texas Government Code, I do hereby renew the
disaster proclamation for the 62 counties listed above.

Pursuant to Section 418.017 of the code, I authorize the use of all avail-
able resources of state government and of political subdivisions that are
reasonably necessary to cope with this disaster.

Pursuant to Section 418.016 of the code, any regulatory statute pre-
scribing the procedures for conduct of state business or any order or
rule of a state agency that would in any way prevent, hinder, or delay
necessary action in coping with this disaster shall be suspended upon
written approval of the Office of the Governor. However, to the ex-
tent that the enforcement of any state statute or administrative rule re-
garding contracting or procurement would impede any state agency's

emergency response that is necessary to protect life or property threat-
ened by this declared disaster, I hereby authorize the suspension of such
statutes and rules for the duration of this declared disaster.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 21st day of November, 2020.

Greg Abbott, Governor
TRD-202004965

¢ ¢ ¢
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EMERGENCY.

finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
l l LE S rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034).

TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 448. STANDARD OF CARE
SUBCHAPTER F. PERSONNEL PRACTICES
AND DEVELOPMENT

25 TAC §448.603

The Department of State Health Services is renewing the effec-
tiveness of emergency amended §448.603 for a 60-day period.
The text of the emergency rule was originally published in the
August 14, 2020, issue of the Texas Register (45 TexReg 5567).

Filed with the Office of the Secretary of State on November 20,

2020.

TRD-202004954

Nycia Deal

Attorney

Department of State Health Services

Original effective date: July 31, 2020

Expiration date: January 26, 2021

For further information, please call: (512) 834-4591

¢ ¢ ¢
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 16. ECONOMIC REGULATION

PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 33. LICENSING
SUBCHAPTER B. FEES AND PAYMENTS
[LICENSE AND PERMIT SURCHARGES]
16 TAC §§33.22, 33.27, 33.30 - 33.32, 33.37 - 33.39

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) proposes new §§33.22, 33.27, 33.30 - 33.32, and
33.37 - 33.39 in Chapter 33, Licensing, Subchapter B, as part of
a reorganization of Chapter 33 of the commission's rules. The
commission also proposes to change the name of Subchapter B
from "License and Permit Surcharges" to "Fees and Payments"
to more accurately describe its contents.

Background and Summary of Basis for the Proposed Amend-
ments

In 2019, the Texas Legislature adopted House Bill 1545, which
made significant amendments throughout the Alcoholic Bever-
age Code (Code). HB 1545 further required the commission to
adopt a variety of new rules and amend others to implement its
provisions. To adopt the necessary new and amended rules,
the commission either has or will make changes to every sub-
chapter in existing Chapter 33, Licensing. With these proposed
rules and other related rulemaking packages, the commission
is taking the opportunity presented by the extensive necessary
changes to Chapter 33 to streamline and reorganize Chapter 33
to be more intuitive and user-friendly.

The majority of the proposed amendments are not intended to
make substantive changes. Rather, they are intended to move
rule provisions to more appropriate places and make other edito-
rial changes for accuracy and consistency. New §33.22(c) would
enable the agency to charge administrative fees for license and
permit changes; however, no such fees are under consideration
at this time.

The rules are proposed pursuant to the commission's general
powers and duties under §5.31 of the Code.

Section by Section Discussion
§33.22 Administrative Fees

Subsections (a) and (b) of this rule are moved from current §33.9.
Subsection (c) is a new proposed provision that would allow the
commission to charge fees for administrative changes that re-
quire significant employee resources, such as changes of loca-
tion or ownership of a permitted entity. Such fees would not be
tantamount to permit or license fees. None are proposed at this

time. The purpose of the provision is to authorize the commis-
sion to consider charging such fees in the future.

§33.27 Regional Forwarding Centers Fee

This rule is moved from current §35.6(d).

§33.30 Fee for a manufacturer's agent's warehousing permit
This rule is moved from current §33.26.

§33.31 Secondary Permits

This rule is moved from current §33.25.

§33.32 Nonresident Brewer's and Nonresident Manufacturer's
Agent's Registration and Fee

This rule is moved from current §33.29(b). This rule will expire
on September 1, 2021, when agent registrations cease to exist
pursuant to House Bill 1545, 86th L.S.(R)(2019).

§33.37 Refunds of License and Permit Fees

Subsections (a) and (b) of this rule are new and address the cir-
cumstances under which an application fee for a new or renewed
license or permit will be issued by the commission. The rule re-
flects current agency practice in this regard.

Subsection (c) of this rule is moved from current 33.5(d).

§33.38 Fees related to Renewals of Licenses and Permits after
Expiration

This rule is moved from current §33.6(b) and (c)(1).
§33.39 Food and Beverage Certificate Fee

This rule is moved from current §33.5(d).

Fiscal Note: Costs to State and Local Government

Shana Horton, Rules Attorney, has determined that for each year
of the first five years that the proposed rules will be in effect,
they are not expected to have a significant fiscal impact upon
the agency. There are no foreseeable economic implications
anticipated for other units of state or local government due to
the proposed rules.

Rural Communities Impact Assessment

The proposed rules will not have any material adverse fiscal or
regulatory impacts on rural communities. The rules will apply
statewide and have the same effect in rural communities as in
urban communities. Likewise, the proposed rules will not ad-
versely affect a local economy in a material way.

Small Business and Micro-Business Assessment/Flexibility
Analysis

No material fiscal implications are anticipated for small or mi-
cro-businesses due to the proposed rules. Therefore, no Small
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Business and Micro-Business Assessment/Flexibility Analysis is
required.

Takings Impact Assessment

The proposed rules do not affect a taking of private real prop-
erty, as described by the Attorney General Paxton's Private Real
Property Rights Preservation Act Guidelines. The rulemaking
would impose no burdens on private real property because it
neither relates to, nor has any impact on, the use or enjoyment
of private real property and there is no reduction in value of prop-
erty as a result of this rulemaking.

Public Benefits and Costs

Ms. Horton has determined that for each year of the first five
years that the proposed rules would be in effect, the public would
benefit from the more streamlined, user-friendly and intuitively
organized rules. There is no increase in costs to the public.

Government Growth Impact Statement

This paragraph constitutes the commission's government
growth impact statement for the proposed rules. The analysis
addresses the first five years the proposed new rules and
amendments would be in effect. The proposed rules neither
create nor eliminate a government program. The proposed
rules do not require the creation of new employee positions or
the elimination of existing employee positions. Implementation
of the proposed rules requires neither an increase nor a de-
crease in future legislative appropriations to the commission.
The proposed rules are not expected to result in a significant
change in fees paid to the agency, though there may be a
nominal increase in the future if the agency chooses to charge
administrative fees for certain changes to existing permits and
licenses under new §33.22(c). The proposed rules create one
new regulation: new §33.22(c) would authorize the commission
to charge administrative fees for changes to existing permits.
The proposed rules do not expand the applicability of any rules
or increase the number of individuals subject to existing rules'
applicability beyond current rule requirements.

The proposed rules are not anticipated to have any material im-
pact on the state's overall economy.

Comments on the proposed rules may be submitted in writing to
Shana Horton, Rules Attorney, Texas Alcoholic Beverage Com-
mission, at P.O. Box 13127, Austin, Texas 78711-3127, by fac-
simile transmission to (512) 206-3498, attention: Shana Horton,
or by email to rules@tabc.texas.gov. Written comments will be
accepted for 30 days following publication in the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed rules on December 22, 2020, at
10:00 a.m. The commission has designated this hearing as the
appropriate forum to make oral comments under Government
Code §2001.029. DUE TO PUBLIC HEALTH CONCERNS
RELATED TO COVID-19, THIS HEARING WILL BE HELD BY
VIDEOCONFERENCE ONLY. Interested persons should visit
the TABC's public website prior to the meeting date to receive
further instructions or call Shana Horton, Rules Attorney, at
(512) 487-9905.

The rules are proposed pursuant to the commission's authority
under §5.31 of the Code to prescribe and publish rules neces-
sary to carry out the provisions of the Code.

The proposed rules do not impact any other current rules or
statutes.

§33.22.  Administrative Fees.

(a) This rule relates to §5.31 and §5.55 of the Alcoholic Bev-
erage Code.

(b) The commission will charge fees for online transactions in
the amount authorized by the Texas Department of Information Re-
sources for processing online transactions utilizing the Texas.Gov por-
tal.

(c) The commission may charge reasonable administrative
fees for changes of address or ownership or other administrative
changes not necessarily related to the issuance of certificates, licenses,
and permits under Title 3 of the Code.

$33.27.  Regional Forwarding Centers Fee.

Licensees and permittees using regional forwarding centers under the
authority of §35.6 of this title (relating to Regional Forwarding Cen-
ters) shall pay an annual fee of $1,000 to the commission.

$33.30.  Fee for a Manufacturer's Agent's Warehousing Permit.

The annual fee for a manufacturer's agent's warehousing permit under
Chapter 55 of the Alcoholic Beverage Code shall be $750.

§33.31.

(a) This section relates to Alcoholic Beverage Code §11.09
and §61.03.

(b) A secondary permit or license which requires the holder to
first obtain another permit, including a late hours permit, expires on the
same date the primary permit expires.

Secondary Permits.

(c) A temporary permit or license expires on the date indicated
on the license or permit or on the same date as the primary permit,
whichever occurs earlier.

(d) The fees and surcharges for a secondary or temporary per-
mit or license may not be prorated or refunded.

$33.32.  Nonresident Brewer's and Nonresident Manufacturer's
Agent's Registration and Fee.

The annual fee to register a nonresident brewer's or nonresident man-
ufacturer's agent shall be $2,500. This rule expires on September 1,
2021.

$33.37.  Refunds of License and Permit Fees.

(a) For an application for an original permit or license or a
change of location under Alcoholic Beverage Code §11.08, the com-
mission will refund the permit or license fee if the permit or license is
not issued for any reason.

(b) For an application for renewal of an existing permit or li-
cense, the commission will refund the permit or license fee if the appli-
cant withdraws the application or the application is denied prior to the
expiration of the permit or license. If the application is withdrawn or
denied after the permit or license expiration date, the applicant's permit
or license fee will not be refunded.

(c) The commission will not prorate or refund fees for issuance
of a food and beverage certificate for less than two years.

§33.38.  Fees Related to Renewals of Licenses and Permits after Ex-
piration.

(a) In addition to the requirements of Alcoholic Beverage
Code §61.48 and §5.50, each applicant who files a license or permit
renewal under Alcoholic Beverage Code §6.04 and §61.48, must, prior
to the close of business of the thirtieth calendar day after expiration,
submit a fee of $100.
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(b) In addition to the requirements of Alcoholic Beverage
Code §§11.32, 11.35, and 5.50, and any pertinent rule or procedure of
the commission, license and permit renewals which are filed under the
Alcoholic Beverage Code, §6.04, must be accompanied by all state
fees and surcharges as well as a $100 fee as authorized by Alcoholic
Beverage Code §6.04.

§33.39.  Food and Beverage Certificate Fee.

The biennial certificate fee for each location is $200.00 and must be
submitted in the form of a cashier's check, U.S. postal money order, or
company check made payable to the Texas Alcoholic Beverage Com-
mission.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004901

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 487-9905

¢ ¢ ¢

CHAPTER 45. MARKETING PRACTICES
SUBCHAPTER D. ADVERTISING AND
PROMOTION--ALL BEVERAGES

16 TAC §45.103

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) proposes amended §45.103, On-Premises Promo-
tions, as part of its quadrennial rule review under Tex. Gov't
Code §2001.0039.

Background and Summary of Basis for the Proposed Amend-
ments

Tex. Gov't Code §2001.0039 requires the agency to review its
existing rules every four years and determine whether to readopt,
readopt with amendments, or repeal the rule. As part of this reg-
ular review, the agency has reviewed §45.103 of its rules, which
relates to and restricts the promotion of alcoholic beverages for
on-site consumption. The reasons for the initial adoption of the
rule continue to exist because it remains in the best interest of the
state of Texas and its citizens to regulate promotions to discour-
age overconsumption of alcoholic beverages. However, amend-
ments are proposed to:

- allow tickets to certain charity events to include more than two
alcoholic beverages in the price of a ticket;

- allow Public Entertainment Facilities, such as sports arenas, to
sell special tickets or passes that include more than two alcoholic
beverages in the price of the ticket or pass; and

- reinforce the legal duty of the seller and server of alcoholic bev-
erages to refuse to serve an intoxicated or underage individual,
regardless of the number of alcoholic beverages included with a
ticket or pass held by that person.

The amendments are proposed pursuant to the commission's
authority under §5.31 of the Code to prescribe and publish rules
necessary to carry out the provisions of the Code.

Fiscal Note: Costs to State and Local Government

Shana Horton, Rules Attorney, has determined that for each year
of the first five years that the proposed amended rule will be in
effect, it is not expected to have a significant fiscal impact upon
the agency. There are no foreseeable economic implications
anticipated for other units of state or local government due to
the proposed amendments.

Rural Communities Impact Assessment

The proposed amendments will not have any material adverse
fiscal or regulatory impacts on rural communities. The amended
rule will apply statewide and have the same effect in rural
communities as in urban communities. Likewise, the proposed
amendments will not adversely affect a local economy in a
material way.

Small Business and Micro-Business Assessment/Flexibility
Analysis

No material fiscal implications are anticipated for small or mi-
cro-businesses due to the proposed amendments. Therefore,
no Small Business and Micro-Business Assessment/Flexibility
Analysis is required.

Takings Impact Assessment

The proposed amendments do not affect a taking of private real
property, as described by the Attorney General Paxton's Private
Real Property Rights Preservation Act Guidelines. The rulemak-
ing would impose no burdens on private real property because it
neither relates to, nor has any impact on, the use or enjoyment
of private real property and there is no reduction in value of prop-
erty as a result of this rulemaking.

Public Benefits and Costs

Ms. Horton has determined that for each year of the first five
years that the proposed amendments would be in effect, the pub-
lic would benefit from the ability to purchase a charity event ticket
or event facility season pass that includes more than two alco-
holic beverages, rather than paying separately for each trans-
action. The amendments will assist organizers of charity events
by reducing administrative efforts related to the sale of alcoholic
beverages at such events. The public will benefit from the clear
statement of the responsibility of the server to refuse to serve
an alcoholic beverage to an intoxicated or underage person, re-
gardless of the ticket or pass that person holds. The statement
acts as additional notice to servers of their legal responsibility
and may assist the TABC in enforcement actions against those
servers who fail to meet the requirement, thereby enhancing
public health and safety. The amendments do not increase costs
to the public.

Government Growth Impact Statement

This paragraph constitutes the commission's government growth
impact statement for the proposed amendments. The analysis
addresses the first five years the proposed amendments would
be in effect. The proposed amendments neither create nor elimi-
nate a government program. The proposed amendments do not
require the creation of new employee positions or the elimination
of existing employee positions. Implementation of the proposed
amended rules requires neither an increase nor a decrease in fu-
ture legislative appropriations to the commission. The proposed
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amendments are not expected to result in a significant change
in fees paid to the agency. The proposed amendments do not
create new regulations, expand the applicability of any rules, or
increase the number of individuals subject to existing rules' ap-
plicability beyond current rule requirements.

The proposed amendments are not anticipated to have any ma-
terial impact on the state's overall economy.

Comments on the proposed amendments may be submitted in
writing to Shana Horton, Rules Attorney, Texas Alcoholic Bever-
age Commission, at P.O. Box 13127, Austin, Texas 78711-3127,
by facsimile transmission to (512) 206-3498, Attention: Shana
Horton, or by email to rules@tabc.texas.gov. Written comments
will be accepted for 30 days following publication in the Texas
Register.

The staff of the commission will hold a public hearing to re-
ceive oral comments on the proposed amendments on Decem-
ber 22, 2020, at 10:00 a.m. The commission has designated this
hearing as the appropriate forum to make oral comments un-
der Government Code §2001.029. DUE TO PUBLIC HEALTH
CONCERNS RELATED TO COVID-19, THIS HEARING WILL
BE HELD BY VIDEOCONFERENCE ONLY. Interested persons
should visit the TABC's public website prior to the meeting date
to receive further instructions or call Shana Horton, Rules Attor-
ney, at (512) 487-9905.

The amendments are proposed pursuant to the commission's
authority under §5.31 of the Code to prescribe and publish rules
necessary to carry out the provisions of the Code.

The proposed amendments do not impact any other current rules
or statutes.

$45.103.  On-Premises Promotions.

(a) This rule is adopted to prohibit those practices by
on-premise establishments that are reasonably calculated to result in
excessive consumption of alcoholic beverages by consumers. Such
practices constitute a manner of operation contrary to the public wel-
fare, health and safety of the people in violation of §§11.61(b)(7) and
61.71(a)(17) of the Alcoholic Beverage Code. Nothing in this section
shall be construed to relieve a person serving alcoholic beverages from
responsibility under the Alcoholic Beverage Code and commission
rules to refrain from serving alcoholic beverages to an intoxicated or
underage consumer.

(b) Excessive consumption of alcoholic beverages shall be de-
termined by the standard of public intoxication articulated in §49.02 of
the Penal Code.

(c) Licensees and permittees authorized to sell or serve alco-
holic beverages for on-premises consumption may not:

(1) serve, sell, or offer to serve or sell, two or more open
containers of alcoholic beverages at a price less than the number of
containers actually sold or served;

(2) increase the volume of alcohol contained in a drink
without increasing proportionally the price thereof;

(3) serve or offer to serve more than one free alcoholic bev-
erage to any identifiable segment of the population during the course
of one business day. Licensees and permittees may, however, without
prior advertising, give one free alcoholic beverage to individual con-
sumers in celebration of birthdays, anniversaries or similar events;

(4) sell, serve, or offer to sell or serve an undetermined
quantity of alcoholic beverages for a fixed price or "all you can drink"
basis;

(5) sell, serve, or offer to sell or serve, alcoholic beverages
at a reduced price to those consumers paying a fixed "buy in" price;

(6) sell, serve, or offer to sell or serve, alcoholic beverages
at a price contingent on the amount of alcoholic beverages consumed
by an individual;

(7) reduce drink prices after 11:00 p.m.;

(8) sell, serve or offer to sell or serve more than two drinks
to a single consumer at one time;

(9) impose an entry fee, cover or door charge for the pur-
pose of recovering financial losses incurred by the licensee or permittee
because of reduced or low drink prices;

(10) conduct, sponsor or participate in, or allow any per-
son on the licensed premises to conduct, sponsor or participate in, any
game or contest to be determined by the quantity of alcoholic beverages
consumed by an individual or group, or where alcoholic beverages or
reduced price alcoholic beverages are awarded as prizes;

(11) engage in any practice, whether listed in this rule or
not, that is reasonably calculated to induce consumers to drink alco-
holic beverages to excess, or that would impair the ability of the li-
censee or permittee to monitor or control the consumption of alcoholic
beverages by consumers.

(d) The provisions of subsections (c)(1) through (c)(8) [€e}P]
of this section do not apply where:

(1) the permittee or licensee has entered into an agreement
under the terms of which all or a portion of the licensed premises are
utilized for a private party or a meeting of a particular organization;
[er]

(2) the eventis a private party, charity event held on a hotel
premises, or temporary charitable event authorized by Alcoholic Bev-
erage Code §109.58 [a eaterer's other temporary permit or license is
used for, a private party or a meeting of a particular organization]; or

(3) the licensed premises is a Public Entertainment Facil-
ity, as defined by Alcoholic Beverage Code §108.73 and the person to
whom the alcoholic beverages are served holds a ticket or other pass
that includes alcoholic beverages in the price of the ticket or pass.

(e) Notwithstanding the provisions of (c)(1) through (c)(7) of
this section, licensees and permittees may:

(1) offer free or reduced-price food or entertainment at any
time, provided the offer is not based on the purchase of an alcoholic
beverage;

(2) include alcoholic beverages as part of a meal or ho-
tel/motel package;

(3) sell, serve or deliver wine by the bottle to individual
consumers during the sale or service of a meal to the consumer; or

(4) sell, serve or deliver alcoholic beverages in pitchers,
carafes, buckets or similar containers to two or more consumers at one
time.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004880
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Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 487-9905
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PART 4. TEXAS DEPARTMENT OF
LICENSING AND REGULATION

CHAPTER 120. LICENSED DYSLEXIA
THERAPISTS AND LICENSED DYSLEXIA
PRACTITIONERS

16 TAC §§120.21 - 120.23, 120.25, 120.90

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas
Administrative Code (TAC), Chapter 120, §§120.21 - 120.23,
120.25, and 120.90, regarding the Dyslexia Therapy Program.
These proposed changes are referred to as "proposed rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC Chapter 120 implement Texas Occupa-
tions Code, Chapter 403, Licensed Dyslexia Practitioners and
Licensed Dyslexia Therapists.

The proposed rules make changes recommended by Depart-
ment staff to allow individuals certified by the Academic Lan-
guage Therapy Association (ALTA) to apply for a license without
providing documentation of their education; to clarify courses
that qualify for continuing education credit; to allow telehealth
services without an initial in-person meeting; and to correct
cross-references. The proposed rules also make changes
recommended by the Education and Examination Workgroup of
the Dyslexia Therapy Advisory Committee to update the names
of the examinations approved by the Department and to allow
continuing education credit for the human trafficking prevention
training course required for license renewal. The proposed rules
are necessary to remove unnecessary burdens in obtaining and
renewing a license; to designate the appropriate examinations
required for licensure; to increase the availability of telehealth
services; and to provide clarity.

The proposed rules were presented to and discussed by the
Dyslexia Therapy Advisory Committee at its meeting on Octo-
ber 27, 2020. The Advisory Committee did not recommend any
changes to the proposed rules. The Advisory Committee voted
and recommended that the proposed rules be published in the
Texas Register for public comment.

SECTION-BY-SECTION SUMMARY

The proposed rules amend §120.21, Dyslexia Therapist Licens-
ing Requirements, by allowing a person who holds current cer-
tification as an academic language therapist issued by ALTA to
apply for a dyslexia therapist license without being required to
provide documentation that the person has earned a master's
degree from an accredited institution of higher education.

The proposed rules amend §120.22, Dyslexia Practitioner Li-
censing Requirements, by allowing a person who holds current
certification as an academic language practitioner issued by
ALTA to apply for a dyslexia practitioner license without being
required to provide documentation that the person has earned

a bachelor's degree from an accredited institution of higher
education.

The proposed rules amend §120.23(a) by updating the name of
the ALTA examination required for licensure as a dyslexia ther-
apist.

The proposed rules amend §120.23(b) by updating the name of
the ALTA examination required for licensure as a dyslexia prac-
titioner.

The proposed rules amend §120.25, Continuing Education, by
clarifying that courses and programs provided by education ser-
vice centers are included in the acceptable categories for con-
tinuing education credit; correcting erroneous cross-references;
and allowing the human trafficking prevention training course re-
quired for license renewal to be accepted for up to one hour of
continuing education credit.

The proposed rules amend §120.90, Professional Standards
and Basis for Disciplinary Action, by removing the prohibi-
tion against providing services solely by written, telephone,
or electronic/video correspondence or communication; and
renumbering the remaining provisions accordingly. This change
will allow a license holder to provide telehealth services without
the requirement for an initial in-person meeting with a client.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules
are in effect, enforcing or administering the proposed rules does
not have foreseeable implications relating to costs or revenues
of state or local governments.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Couvillon has determined that the proposed rules will not
affect the local economy, so the agency is not required to prepare
a local employment impact statement under Government Code
§2001.022.

PUBLIC BENEFITS

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, the public benefit will
be more effective and efficient regulation of the Dyslexia Therapy
Program and expansion of the availability of telehealth services.

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there will be a reduc-
tion in costs to some persons who are required to comply with
the proposed rules. Licensees who take a free human trafficking
prevention training course and submit the course for continuing
education credit will see a minimal cost savings of an undeter-
minable amount in obtaining the required continuing education
hours for license renewal.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no antic-
ipated economic costs to persons who are required to comply
with the proposed rules.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the pro-
posed rules. Since the agency has determined that the proposed
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rule will have no adverse economic effect on small businesses,
micro-businesses, or rural communities, preparation of an Eco-
nomic Impact Statement and a Regulatory Flexibility Analysis,
as detailed under Texas Government Code §2006.002, are not
required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT

The proposed rules do not have a fiscal note that imposes a
cost on regulated persons, including another state agency, a
special district, or a local government. Therefore, the agency is
not required to take any further action under Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed
rules will be in effect, the agency has determined the following:

1. The proposed rules do not create or eliminate a government
program.

2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.

4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules do not create a new regulation.

6. The proposed rules do expand, limit, or repeal an existing reg-
ulation. The proposed rules repeal the prohibition against provid-
ing dyslexia therapy services solely through telehealth services.

7. The proposed rules do not increase or decrease the number
of individuals subject to the rules' applicability.

8. The proposed rules do not positively or adversely affect this
state's economy.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https://ga.tdir.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Monica Nufiez, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapters 51 and 403, which authorize the Texas Commis-
sion of Licensing and Regulation, the Department's governing

body, to adopt rules as necessary to implement these chapters
and any other law establishing a program regulated by the
Department.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51 and 403. No
other statutes, articles, or codes are affected by the proposed
rules.

§120.21. Dpyslexia Therapist Licensing Requirements.

(a) A person who holds current certification as an academic
language therapist issued by the Academic Language Therapy Associ-
ation or its equivalent as approved by the department, may be licensed
as a dyslexia therapist if the person has earned at least a master's degree
from an accredited public or private institution of higher education.

(b) A person who qualifies for licensure under subsection
(a)[;] is not required to provide documentation to the department that
the person meets the requirements of Occupations Code §403.105

[§403-105(a)2) - (5)], Eligibility for Licensed Dyslexia Therapist
License.

(¢) A licensed dyslexia therapist may practice in a school,
learning center, clinic, or private practice setting.

§120.22. Dpyslexia Practitioner Licensing Requirements.

(a) A person who holds current certification as an academic
language practitioner issued by the Academic Language Therapy As-
sociation or its equivalent, as approved by the department, may be li-
censed as a dyslexia practitioner if the person has earned a bachelor's
degree from an accredited public or private institution of higher edu-
cation.

(b) A person who qualifies for licensure under subsection
(a)[5] is not required to provide documentation to the department that
the person meets the requirements of Occupations Code §403.104

[§403104(a)}2) - (5)], Eligibility for Licensed Dyslexia Practitioner
License.

(c) A licensed dyslexia practitioner may practice only in an
educational setting, including a school, learning center, or clinic.

$120.23.  Examination.

(a) The examination designated and approved by the depart-
ment for licensure as a dyslexia therapist is the Academic Language
Therapy Association Competency Examination for Multisensory
Structured Language Education, Therapist Level. [Alliance National
Registration Examination; Therapist Level;, administered by the
Academie Language Therapy Asseeiation:|

(b) The examination designated and approved by the de-
partment for licensure as a dyslexia practitioner is the Academic
Language Therapy Association Competency Examination for Multi-
sensory Structured Language Education, Practitioner Level. [Alliance
National Examination; Practitioner Level; administered

Registration
by the Academic Language Therapy Association:|

(c) The applicable licensure examination requirement is
waived for a person who holds current certification as an academic
language therapist or academic language practitioner issued by the
Academic Language Therapy Association, or its equivalent, as ap-
proved by the department.

$120.25.  Continuing Education.
(a) A license holder must complete 20 clock-hours of contin-
uing education during each two-year licensure period.

(b) Continuing education credit taken by a license holder for
renewal shall be acceptable if the experience falls in one or more of the
following categories and meets the requirements of subsection (c):
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(1) academic courses at a regionally accredited college or
university;

(2) in-service educational programs, training programs, in-
stitutes, seminars, workshops and conferences, including courses and
programs provided by education service centers;

(3) instructing or presenting education programs or activ-
ities at an academic course, in-service educational programs, training
programs, institutes, seminars, workshops and conferences not to ex-
ceed five clock-hours each continuing education period;

(4) publishing a book or an article in a peer review journal
not to exceed five clock-hours each continuing education period; or

(5) successful completion of a self-study program, not to
exceed ten clock-hours each continuing education period.

(c) Continuing education credit taken by a license holder, shall
be in one or more of the following content areas:

(1) basic language and/or learning disorders;
(2) applied multisensory practice and methodology;
(3) curricula in academic language therapys;

(4) related research in medicine, psychology, education, or
linguistics; or

(5) professional practice, including relevant laws, rules,
and ethics of practice.

(d) Continuing education experience shall be credited as fol-
lows:

(1) Completion of course work at or through an accredited
college or university, shall be credited for each semester hour on the
basis of ten clock-hours of credit for each semester hour successfully
completed for credit or audit as evidenced by a certificate of successful
completion or official transcript.

(2) Parts of programs that meet the criteria of subsection
(0)(2) [€e)2)] or (3)[5] shall be credited on a one-for-one basis with
one clock-hour of credit for each clock-hour spent in the continuing
education experience.

(3) A clock-hour shall be 50 minutes of attendance and par-
ticipation in an acceptable continuing education experience.

(4) Continuing education programs, as described in sub-
section (b)(2)[¢e}2)] and (3), must be offered or approved by the Aca-
demic Language Therapy Association or its equivalent, as approved by
the department.

(5) Successful completion of continuing education experi-
ence, as described in subsection (b)(2) [€e}2)] and (3), is evidenced by
a certificate of completion or attendance issued by the approved spon-
soring organization of the course.

(6) Successful completion of continuing education experi-
ence, as described in subsection (b)(4), is evidenced by submission of
a copy of the publication.

(7) Successful completion of continuing education experi-
ence, described in subsection (b)(5), is evidenced by a certificate of
completion presented by the sponsoring organization of the self-study
program.

(e) The department shall employ an audit system for contin-
uing education reporting. The license holder shall be responsible for
maintaining a record of his or her continuing education experiences.
The certificates, diplomas, or other documentation verifying earning
of continuing education hours, are not to be forwarded to the depart-

ment at the time of renewal unless the license holder has been selected
for audit.

(f) The audit process shall be as follows.

(1) The department shall select for audit, a random sample
of license holders for each renewal month. License holders will be no-
tified of the continuing education audit when they receive their renewal
documentation.

(2) All license holders selected for audit shall submit
copies of certificates, transcripts or other documentation satisfactory to
the department, verifying the license holder's attendance, participation
and completion of the continuing education. All documentation must
be provided at the time of renewal.

(3) Failure to timely furnish this information or providing
false information during the audit process or the renewal process are
grounds for disciplinary action against the license holder.

(4) A license holder who is selected for continuing educa-
tion audit may renew through the online renewal process. However,
the license will not be considered renewed until the required continu-
ing education documents are received, accepted and approved by the
department.

(g) Licenses will not be renewed until continuing education
requirements have been met.

(h) A person who fails to complete continuing education re-
quirements for renewal may not renew the license. The person may
obtain a new license by complying with the current requirements and
procedures for obtaining a license.

(i) The department may not grant continuing education credit
to any license holder for:

(1) education incidental to the regular professional activi-
ties of a license holder, such as learning occurring from experience or
research;

(2) professional organization activity, such as serving on
committees or councils or as an officer;

(3) any continuing education activity completed before or
after the period of time described in subsection (a); or

(4) performance of duties that are routine job duties or re-
quirements.

(j) The human trafficking prevention training course required
for license renewal under §120.26(b) may be accepted for up to one
hour of continuing education credit.

$120.90. Professional Standards and Basis for Disciplinary Action.

(a) This section is authorized under Texas Occupations Code,
Chapters 51 and 403.

(1) Ifaperson violates any provision of Texas Occupations
Code, Chapters 51, 403, or any other applicable provision, this chap-
ter, or a rule or order of the executive director or commission, proceed-
ings may be instituted to impose administrative penalties, administra-
tive sanctions, or both in accordance with the provisions of the Texas
Occupations Code and the associated rules.

(2) The enforcement authority granted under Texas Occu-
pations Code, Chapters 51 and 403, and any associated rules may be
used to enforce the Texas Occupations Code and this chapter.

(b) A license holder shall comply with the following require-
ments in the provision of professional services. All license holders
shall:
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(1) only provide professional services that are within the
scope of the license holder's competence, considering level of educa-
tion, training, and experience.

(2) ensure a safe therapy or teaching environment for
clients.

(3) notjeopardize a client's safety or well-being by abusive
or inattentive behavior.

(4) maintain objectivity in all matters concerning the wel-
fare of the client.

(5) terminate a professional relationship when it is reason-
ably clear that the client is not benefitting from the services being pro-
vided or when it is reasonably clear that the client no longer needs the
services.

(6) seek to identify competent, dependable referral sources
for clients and shall refer when requested or appropriate.

(7) provide accurate information to clients and the public
about the nature and management of dyslexia and about the services
rendered.

(8) be knowledgeable of all available diagnostic data and
other relevant information regarding each client.

(9) not guarantee, directly or by implication, the results of
any therapeutic or teaching services, except that a reasonable statement
of prognosis may be made. A license holder shall not mislead clients
to expect results that cannot be predicted from reliable evidence.

(10) accurately represent and describe any product created
or recommended by the license holder.

(11) not require the exclusive use or purchase by a client of
any product created or produced by the license holder.

(12) not use his or her professional relationship with a
client to promote any product for personal gain or profit, unless the
license holder has disclosed to the client the nature of the license
holder's personal gain or profit.

(13) not misrepresent his or her education, training, cre-
dentials, or competence.

(14) fully inform clients of the nature and possible out-
comes of services rendered.

(15) obtain written consent from a client or a minor client's
parent or legal guardian in order to use the client's data or information
for research or teaching activities.

(16) not falsify records.

(17) bill a client or third party only for the services actually
rendered in the manner agreed to by the license holder and the client or
the minor client's parent or legal guardian.
telephone; or electronic/video correspondence or communication-}

(18) [E9)] not provide professional services to a client who
is receiving dyslexia services from another license holder, except with
the prior knowledge and consent of the other license holder.

(19) [20)] not reveal, without authorization, any profes-
sional or personal information about a client unless required by law or
compelled by a court to do so, or unless doing so is necessary to pro-
tect the welfare of the client or of the community. If a license holder
reveals professional or personal information about a client without au-
thorization, the information disclosed, the person or entity to whom it

was disclosed, and the justification for disclosure shall be documented
by the license holder in the client's record.

(20) [@21B)] provide, in plain language, a written explana-
tion of the charges for professional services previously made on a bill
or statement, upon the written request of a client or the minor client's
parent or legal guardian.

(21) [22)] notengage in the medical diagnosis or treatment
of clients.

(22) [€23)] not engage in sexual contact, including inter-
course or kissing, sexual exploitation, or therapeutic deception, with a
client. Sexual contact and sexual intercourse mean the activities and
behaviors described in Penal Code, §21.01. Sexual exploitation means
a pattern, practice, or scheme of conduct, which may include sexual
contact, that can reasonably be construed as being for the purposes of
sexual arousal or gratification or sexual abuse of any person. Thera-
peutic deception means a representation by a license holder that sexual
contact with, or sexual exploitation by, the license holder is consistent
with, or part of, the professional services being provided to the client.

(23) [24)] not use alcohol or drugs, not legally prescribed
for the license holder, when the use adversely affects or could adversely
affect the provision of professional services.

(24) [25)] not offer to pay or agree to accept any remuner-
ation directly or indirectly, overtly or covertly, in cash or in kind, to or
from any person, firm, association of persons, partnership, or corpora-
tion for securing or soliciting clients or patronage.

(25) [26)] comply with all provisions of the Act and this
chapter, as well as any other state or federal law or rule that relates to
the provision of professional services by, or the regulation of the license
holder.

(26) [2D] not obtain a license by means of fraud, misrep-
resentation, or concealment of a material fact.

(27) [28)] not sell, barter, or offer to sell or barter a license.

(28) [29)] inform the department of any violations of this
chapter or the Act.

(29) [B9)] comply with any order issued by the department
that relates to the license holder.

(30) [BB] not interfere with a department investigation or
disciplinary proceeding by misrepresentation or omission of facts to the
department or by the use of threats or harassment against any person.

(31) [B2)] cooperate with the department by promptly fur-
nishing required documents and by promptly responding to a request
for information from the department.

(32) [633)] provide professional services without discrim-
ination based on race, color, national origin, religion, gender, age, or
disability.

(c) A license holder in private practice shall:

(1) provide a client or a minor client's parent or legal
guardian with a written agreement for services prior to the commence-
ment of professional services.

(A) The agreement shall contain, at a minimum, a de-
scription of the services to be provided, goals, techniques, materials,
the cost for services, payment arrangements and policies, hours, can-
cellation and refund policies, contact information for both parties, and
the dated signatures of both parties.

(B) Any subsequent modifications to the agreement
shall be signed and dated by both parties.
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(2) maintain legible and accurate records of professional
services rendered. A license holder practicing in an educational setting,
including a school, learning center, or clinic, shall comply with the
recordkeeping requirements of the educational setting.

(3) maintain records for a minimum of five years follow-
ing the termination of services. A license holder practicing in an ed-
ucational setting, including a school, learning center, or clinic, shall
comply with the records retention requirements of the educational set-
ting.

(4) not delegate any service requiring professional com-
petence to a person not competent to provide the service. A license
holder in private practice is responsible for the services provided by
unlicensed persons employed or contracted by the license holder.

(5) notify each client or the minor client's parent or legal
guardian of the department's name, website, email address, mailing ad-
dress, and telephone number for the purpose of directing complaints to
the department by providing notification on a sign prominently placed
in the primary place of business or on a written document, such as an
agreement or contract for services or an informational brochure pro-
vided by a license holder to a client or the minor client's parent or legal
guardian.

(6) display the license in the primary location of practice,
but shall not display a license that has been photographically or other-
wise reproduced.

(d) Information used by a license holder in any advertisement
or announcement shall not contain information that is false, inaccurate,
misleading, incomplete, out of context, deceptive or not readily verifi-
able. Advertising includes, but is not limited to, any announcement of
services, letterhead, business cards, commercial products, and billing
statements. False, misleading, or deceptive advertising or advertising
not readily subject to verification includes advertising that:

(1) makes a material misrepresentation of fact or omits a
fact necessary to make the statement as a whole not materially mis-
leading;

(2) makes a representation likely to create an unjustified
expectation about the results of a professional service;

(3) compares a professional's services with another profes-
sional's services unless the comparison can be factually substantiated;

(4) causes confusion or misunderstanding as to the creden-
tials, education, or licensing of a professional;

(5) makes a representation that is designed to take advan-
tage of the fears or emotions of a particularly susceptible type of client;
or

(6) represents in the use of a professional name, a title or
professional identification that is expressly or commonly reserved to or
used by another profession or professional, unless the license holder is
licensed or otherwise authorized to use the title or professional identi-
fication.

(e) Records are the responsibility and property of the entity or
individual who owns the practice or the practice setting.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004933

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 475-4879

¢ ¢ ¢

CHAPTER 121. BEHAVIOR ANALYST
16 TAC §§121.10, 121.21, 121.22, 121.70, 121.75

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules and a new rule
section at 16 Texas Administrative Code (TAC), Chapter 121,
§§121.10, 121.21, 121.22, 121.70, 121.75, and new 121.71,
regarding the Behavior Analysts Program. These proposed
changes are referred to as "proposed rules."

EXPLANATION OF AND JUSTIFICATION FOR THE RULES

The rules under 16 TAC Chapter 121 implement Texas Occupa-
tions Code, Chapter 506, Behavior Analysts, and Chapter 111,
Telemedicine and Telehealth.

The proposed rules establish standards and responsibilities for
delivering behavior analysis services by license holders who
choose to provide their services using telehealth. The proposed
rules also add relevant definitions, update cross references,
and make minor editorial changes in the chapter. The proposed
rules are necessary to provide uniform standards and guidelines
for the way license holders may practice behavior analysis using
telehealth services.

The behavior analyst professional community is regulated by its
national certifying entity but desired to create state telehealth
standards for Texas. Telehealth as a method of providing behav-
ior analysis services has long been practiced in the state and the
rule amendments compile and organize minimum requirements
in a framework that will promote consistency and uniform quality
of care. The Standard of Care Workgroup of the Advisory Board
met on July 20 and September 14 of 2020, to discuss and draft
rule language.

The proposed rules were presented to and discussed by the
Behavior Analyst Advisory Board at its meeting on November
4, 2020. The Advisory Board made the following changes to
the proposed rules: changed "behavior analyst" to "license
holder" in new §121.71(a)(1)(C); added "A provider shall con-
sider relevant factors including the client's behavioral, physical,
and cognitive abilities in determining the appropriateness of
providing services via telehealth" in new §121.71(d)(4); added
"to a client" to the second half of the sentence in §121.71(d)(14);
and made additional minor editorial changes in §121.75. The
Advisory Board voted and recommended that the proposed
rules with these changes be published in the Texas Register for
public comment.

SECTION-BY-SECTION SUMMARY

The proposed rules amend §121.10 by adding thirteen defini-
tions relevant to the practice of telehealth, make minor edits in
three existing definitions, and renumber the section accordingly.

The proposed rules amend §121.21, Behavior Analyst Licensing
Requirements, by adding a provision that clarifies that a behavior
analyst must be licensed in Texas to serve clients in Texas unless
exempt.
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The proposed rules amend §121.22, Assistant Behavior Analyst
Licensing Requirements, by adding a provision that clarifies that
an assistant behavior analyst must be licensed in Texas to serve
clients in Texas unless exempt.

The proposed rules amend §121.70, Responsibilities of License
Holders, by changing the section title to Administrative Prac-
tice Responsibilities of License Holders. Professional practice
responsibilities are moved from this section to a newly created
section, and a set of administrative practice responsibilities for
telehealth service is added to §121.70, including minimum re-
quirements for data transmission and technology, and specifying
methods of practice and activities that may be conducted using
telehealth. Minor editorial changes are also made in the section.

The proposed rules add new §121.71, Professional Services
Practice Responsibilities of License Holders. Existing profes-
sional responsibilities are moved from §121.70 into the new sec-
tion, and new requirements are added in the section for profes-
sional responsibilities for practicing telehealth. Requirements for
disclosure and client consent are updated to include consent for
treatment delivery using telehealth, and minimum standards for
quality of services, including legal requirements, use of facilita-
tors, supervision, complaints, and records are provided. Cross
reference corrections and minor editorial changes are also made
in the section.

The proposed rules amend §121.75, Code of Ethics, to update
cross references in accordance with renumbered provisions
elsewhere in the chapter, and to make minor editorial changes.

FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules
are in effect, there are no estimated additional costs or reduc-
tions in costs to state or local government as a result of enforc-
ing or administering the proposed rules. Mr. Couvillon has also
determined that for each year of the first five years the proposed
rules are in effect, there is no estimated increase or loss in rev-
enue to the state or local government as a result of enforcing or
administering the proposed rules.

LOCAL EMPLOYMENT IMPACT STATEMENT

Mr. Couvillon has determined that the proposed rules will not
affect any local economies, so the agency is not required to pre-
pare a local employment impact statement under Government
Code §2001.022.

PUBLIC BENEFITS

Mr. Couvillon also has determined that for each year of the first
five-year period the proposed rules are in effect, the public ben-
efit will be increased consistency in the quality and provision of
behavior analysis services conducted using telehealth, and the
corresponding cost savings to participants who continue to use
or begin using telehealth.

PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED
TO COMPLY WITH PROPOSAL

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rules are in effect, there are no an-
ticipated economic costs to persons who are required to com-
ply with the proposed rules. License holders are not required to
use telehealth. The proposed rules add definitions and clarify-
ing language on the provision of telehealth, putting into rule more
specifics for practices behavior analysts are already authorized
to perform and routinely do perform. In most cases any minor

costs to upgrade telecommunications technology are expected
to be borne by the entities by which the license holders are em-
ployed and would be motivated by the continuing choice to use
telehealth services. The use of telehealth services generally is
considered a cost saving alternative that has no associated in-
creases in economic costs to participants over the cost of in-per-
son services.

FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES

There will be no adverse economic effect on small businesses,
micro-businesses, or rural communities as a result of the pro-
posed rules. Since the agency has determined that the proposed
rule will have no adverse economic effect on small businesses,
micro-businesses, or rural communities, preparation of an Eco-
nomic Impact Statement and a Regulatory Flexibility Analysis,
as detailed under Texas Government Code §2006.002, are not
required.

ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL
IMPACT

The proposed rules do not have a fiscal note that imposes a
cost on regulated persons, including another state agency, a
special district, or a local government. Therefore, the agency is
not required to take any further action under Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT

Pursuant to Government Code §2001.0221, the agency provides
the following Government Growth Impact Statement for the pro-
posed rules. For each year of the first five years the proposed
rules will be in effect, the agency has determined the following:

1. The proposed rules do not create or eliminate a government
program.

2. Implementation of the proposed rules does not require the
creation of new employee positions or the elimination of existing
employee positions.

3. Implementation of the proposed rules does not require an
increase or decrease in future legislative appropriations to the
agency.

4. The proposed rules do not require an increase or decrease in
fees paid to the agency.

5. The proposed rules do not create a new regulation.
6. The proposed rules expand an existing regulation.

7. The proposed rules do not increase or decrease the number
of individuals subject to the rules' applicability.

8. The proposed rules do not positively or adversely affect this
state's economy.

The proposed rules add definitions and specific minimum re-
quirements and clarify the permissible ways in which license
holders may provide telehealth services. For example, the rules
specifically allow the use of telecommunications to observe and
supervise persons physically present with a client. Existing rules
require the consent of the client for services; the proposed rule
specifies that the consent must include the provision of services
using telehealth. The requirements and parameters given ex-
pand the rule by providing specificity for the practice of tele-
health, but do not exceed existing responsibilities for providing
behavior analysis services. Telehealth is simply another method
by which behavior analysis services can be provided. The prac-
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tice of telehealth is not prohibited and has been commonly used
in the behavior analysis field. The addition of detail in the rule
to address this method of providing services does not impact li-
cense holders in a way that will require significant changes in
the way they provide behavior analysis services if they choose
to use this method.

The proposed rules add a requirement for a service agreement
to include a client's consent for transitional, experimental, pro-
visional or unestablished-effectiveness treatments. A provider
may categorize telehealth delivery in one of these ways if there
is not yet sufficient data to conclusively support the use of the
method for a particular purpose.

TAKINGS IMPACT ASSESSMENT

The Department has determined that no private real property in-
terests are affected by the proposed rules and the proposed rules
do not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, the proposed rules
do not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

PUBLIC COMMENTS

Comments on the proposed rules may be submit-
ted electronically on the Department's website at
https://ga.tdir.texas.gov:1443/form/gcerules; by facsimile to
(512) 475-3032; or by mail to Monica Nufez, Legal Assistant,
Texas Department of Licensing and Regulation, P.O. Box
12157, Austin, Texas 78711. The deadline for comments is 30
days after publication in the Texas Register.

STATUTORY AUTHORITY

The proposed rules are proposed under Texas Occupations
Code, Chapters 51, 111, and 506, which authorize the Texas
Commission of Licensing and Regulation, the Department's
governing body, to adopt rules as necessary to implement these
chapters and any other law establishing a program regulated by
the Department.

The statutory provisions affected by the proposed rules are those
set forth in Texas Occupations Code, Chapters 51, 111, and 506.
No other statutes, articles, or codes are affected by the proposed
rules.

§121.10. Definitions.

The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Act--Texas Occupations Code, Chapter 506.

(2) Advertising--The solicitation for business utilizing the
titles "licensed behavior analyst" or "licensed assistant behavior ana-
lyst."

(3) Advisory Board--The Behavior Analyst Advisory
Board.

(4) Applicant--A person who applies for a license to use the
title "licensed behavior analyst" or "licensed assistant behavior analyst"
or to practice behavior analysis.

(5) Asynchronous telehealth - Store-and-forward tele-
health practice including the transmission of images or data when the
data transfer does not occur in real-time.

(6) [€5)] Authorized representative -- A person or entity
that is authorized to represent the interests of a [the] client and to per-

form functions including making decisions about behavior analysis ser-
vices.

(7) [¢6)] Behavior Analyst Certification Board (BACB)--a
certifying entity for persons practicing behavior analysis.

(8) [€B] Client--A person who is receiving behavior anal-
ysis services from a license holder for the person's own treatment pur-
poses, or a person or entity who is not receiving behavior analysis ser-
vices from a license holder for their own treatment purposes including:

(A) anauthorized representative of the person receiving
behavior analysis services for the person's own treatment purposes; or

(B) an individual, institution, school, school district,
educational institution, agency, firm, corporation, organization, gov-
ernment or governmental subdivision, business trust, estate, trust,
partnership, association, or any other legal entity.

(9) Client site - The physical location of a client at the time
behavior analysis services are practiced through synchronous or asyn-
chronous telehealth. Also termed the origination site.

(10) [€(8)] Commission--The Texas Commission of Licens-
ing and Regulation.

(11) [9)] Department--The Texas Department of Licens-
ing and Regulation.

(12) Direct observation--A method of data collection that
consists of observing the object of study in a particular situation or
environment.

(13) Direct supervision--Supervision of a person who is
performing behavior analysis services with a client.

(14) [649)] Executive director--The executive director of
the department.

(15) Facilitator--An individual physically present with a
client who assists with the delivery of behavior analysis services at the
direction of a behavior analyst or assistant behavior analyst.

(16) Indirect supervision--Supervision of a person who
performs behavior analysis services but which does not occur when
services are being provided to a client. This may include behavioral
skills training and delivery of performance feedback; modeling
technical, professional, and ethical behavior; guiding behavioral case
conceptualization, problem-solving, and decision-making repertoires;
review of written materials such as behavior programs, data sheets, or
reports; oversight and evaluation of the effects of behavioral service
delivery; and ongoing evaluation of the effects of supervision.

(17) [EH] License--A license issued under the Act autho-
rizing a person to use the title "licensed behavior analyst" or "licensed
assistant behavior analyst" or to practice behavior analysis.

(18) [E+2)] License holder--A person who has been issued
a license in accordance with the Act to use the title "licensed behavior
analyst" or "licensed assistant behavior analyst" or to practice behavior
analysis.

(19) [(43)] Multiple relationship--A personal, professional,
business, or other type of interaction by a license holder with a client or
with a person or entity involved with the provision of behavior analysis
services to a client that is not related to, or part of, the behavior analysis
services.

(20) Provider--An individual who holds a current, renew-
able, behavior analyst or assistant behavior analyst license under this
chapter, or who is authorized to provide behavior analysis services.
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(21) Provider site--The physical location of a provider at
the time behavior analysis services are furnished through synchronous
or asynchronous telehealth. Also termed the distance site.

(22) [E44)] Service agreement--A [The] signed written con-
tract for behavior analysis services. A [the] service agreement includes
responsibilities and obligations of all parties and the scope of behav-
ior analysis services to be provided. A [The] service agreement may
be identified by other terms including treatment agreement, Memoran-
dum of Understanding (MOU), or Individualized Education Program
(IEP).

(23) Supervision--Supervision of a person who performs
behavior analysis services, and may include both direct and indirect

supervision.

(24) Synchronous telehealth--telehealth services that re-
quire transmission of images, video, or data through a communication
link for real-time interaction to take place.

(25) Telecommunications--Interactive communication by
two-way transmission using telecommunications technology, includ-
ing, but not limited to sound, visual images, or computer data.

(26) Telecommunications technology--Computers and
equipment used or capable of use for purposes of telecommunications,
other than analog telephone, email, or facsimile technology and equip-
ment. Telecommunications technology includes, but is not limited to:

(A) compressed digital interactive video, audio, or data
transmission;

(B) clinical data transmission using computer imaging
by way of still-image capture, storage and forward; and

(C) other technology that facilitates the delivery of tele-
health services.

(27) Telehealth service--The meaning of "telehealth ser-
vice" is the same as defined in Occupations Code Chapter 111.

(28) [(}5)] Treatment plan--A [The] written behavior
change program for an individual client. A [The] treatment plan
includes consent, objectives, procedures, documentation, regular
review, and exit criteria. A [The] treatment plan may be identified by
other terms including Behavior Intervention Plan, Behavior Support
Plan, Positive Behavior Support Plan, or Protocol.

§121.21.

Behavior Analyst Licensing Requirements.

(a) To qualify for licensure as a behavior analyst, a person
must:

(1) hold current certification as a Board Certified Behavior
Analyst or a Board Certified Behavior Analyst-Doctoral or equivalent,
issued by the Behavior Analyst Certification Board or its equivalent as
approved by the department; and

(2) be in compliance with all professional, ethical, and dis-
ciplinary standards established by the certifying entity.

(b) Persons who are subject to or have received a disciplinary
action by the certifying entity may be ineligible for a license.

(c) Persons who hold current certification by the certifying en-
tity but who do not hold a current license may not:

(1) practice behavior analysis; or
(2) use the title "licensed behavior analyst."

(d) Persons who hold a current Texas license may use the title
"licensed behavior analyst" or a reasonable abbreviation of the title that

is accurate and not misleading, including "LBA," "L.B.A.," "TXLBA,"
or "TX. L.B.A."

(e) Except as provided in Subchapter B, Texas Occupations
Code Chapter 506, a person must be licensed under this chapter to pro-
vide behavior analysis services to a client in Texas.

§121.22.  Assistant Behavior Analyst Licensing Requirements.

(a) To qualify for licensure as an assistant behavior analyst, a
person must:

(1) hold current certification as a Board Certified Assistant
Behavior Analyst or equivalent, issued by the Behavior Analyst Certi-
fication Board or its equivalent as approved by the department;

(2) be in compliance with all professional, ethical, and dis-
ciplinary standards established by the certifying entity; and

(3) be in compliance with the applicable supervision re-
quirements of the certifying entity at all times when practicing behavior
analysis.

(b) Persons who are subject to or have received a disciplinary
action by the certifying entity may be ineligible for a license.

(c) Persons who hold current certification by the certifying en-
tity but who do not hold a current license may not:

(1) practice behavior analysis; or
(2) use the title "licensed assistant behavior analyst."

(d) Persons who hold a current Texas license may use the title
"licensed assistant behavior analyst" or a reasonable abbreviation of the
title that is accurate and not misleading, including "LaBA," "L.a.B.A.,"
"TXLaBA," or "TX. L.a.B.A." The letter "a" representing the word "as-
sistant" may not be capitalized unless the abbreviation clearly repre-
sents the word "assistant," including "Lic. Asst. BA," "TX L. Assist.
B.A." or similar.

(e) Except as provided in Subchapter B, Texas Occupations
Code Chapter 506, a person must be licensed under this chapter to pro-
vide behavior analysis services to a client in Texas.

§121.70. Administrative Practice Responsibilities of License Hold-
ers.

(a) Licenses issued by the department remain the property of
the department and shall be surrendered to the department on demand.

(b) [Admini ve T ce T ibiities.]
holder shall:

A license

(1) inform the department of any violations of this chapter
or the Act.

(2) promptly provide upon request any documents or in-
formation satisfactory to the department to demonstrate the license
holder's qualifications for certification by the certifying entity or for
licensure by the department.

(3) report to the department any fact that may affect a [the]
license holder's qualifications to hold a certification or license in accor-
dance with §121.50.

(4) notify each client or a [the] minor client's parent or au-
thorized representative of the department's name, website, email ad-
dress, mailing address, and telephone number for the purpose of di-
recting complaints to the department.

(5) truthfully respond in a manner that fully discloses all
information in an honest, materially responsive and timely manner to
a complaint filed with or by the department.
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(6) not interfere with a department investigation or disci-
plinary proceeding in any way, including by misrepresentation or omis-
sion of facts to the department or using threats or harassment against
any person.

(7) comply with any order issued by the commission or the
executive director that relates to the license holder.

(8) when creating a written agreement for services, comply
with applicable professional and ethical standards and requirements in-
cluding those of the license holder's certifying entity.

(9) upon revision or amendment of a written agreement for
services, obtain the signatures of all parties.

(10) maintain legible and accurate records of behavior
analysis services rendered. A license holder practicing in an educa-
tional setting, school, learning center, or clinic shall comply with the
recordkeeping requirements of the service setting or with the retention
requirements of the certifying entity, if the latter are more stringent.

(11) maintain records for a minimum of the longer of:

(A) seven years following the termination of behavior
analysis services;

(B) seven years following the date on which a minor
client reaches the age of 22; or

(C) the retention period required by the certifying en-
tity.

(12) not delegate any services, functions, or responsibili-
ties requiring professional competence to a person not competent or
not properly credentialed. A license holder in private practice is re-
sponsible for the services provided by unlicensed persons employed or
contracted by the license holder.

(13) display the current original license certificate as issued
by the department in the primary location of practice, if any, or in the
license holder's business office, but shall not display a license that has
been photographically or otherwise reproduced.

(14) carry and display a department-issued duplicate of the
current license certificate or license card or an unmodified image of
the department-issued license certificate or license card, as appropriate
and necessary, at locations other than the primary location of practice.
A [Fhe] license holder shall produce the current original department-
issued license certificate or license card upon request.

(15) use electronic methods to create, amend, or sign doc-
uments, and accept signatures of clients on documents related to the
provision of behavior analysis services, only in accordance with appli-
cable law.

(c) Administrative Practice Responsibilities: Telehealth.

(1) Licensed behavior analysts and licensed assistant be-
havior analysts may provide telehealth services in accordance with the
Act and Occupations Code, Chapter 111, and any requirements im-
posed by laws and rules governing health professional programs ad-

entity, when the person is functioning as a provider of telehealth ser-
vices.

(3) Telehealth services may be delivered in a variety of
ways, including, but not limited to, the following:

(A) the store-and-forward service delivery model/elec-
tronic transmission is an asynchronous electronic transmission of
stored clinical data from one location to another; and

(B) the clinician interactive service delivery model is a
synchronous, real time interaction between a provider and a client that
may occur via telecommunication links.

(4) Live as compared to stored data refers to the actual data
transmitted during the telehealth session. Live, real-time and stored
clinical data may be included during the telehealth session.

(5) A license holder may engage in direct observation, di-
rect supervision, or indirect supervision in-person and on-site, through
telehealth, or in another manner approved by the license holder's certi-

fying entity.

(6) The quality of electronic transmissions shall be ade-
quate for the provision of an individualized client's telehealth service.

(7) A telehealth provider shall only utilize technology that
the provider is competent to use as part of the provider's telehealth
services.

(8) A telehealth provider shall maintain equipment used for
telehealth services at the provider site and, as applicable, at a client site
at which a client is present, in adequate operational status to provide
appropriate quality of service.

(9) Telehealth providers shall ensure that communications
occur without a change in the form or content of the information, as sent
and received, other than through encoding or encryption of a transmis-
sion itself for purposes of and to protect the transmission.

§121.71.
Holders.

(a) A license holder shall:

Professional Services Practice Responsibilities of License

(1) enter into a service agreement with a client, as defined
in §121.10, when behavior analysis services are to be provided;

(A) A behavior analyst shall describe the services to be
delivered in a service agreement that may include the following ac-
tivities: consultation, assessment, training, treatment design, treatment
implementation, and treatment evaluation.

(B) A behavior analyst shall create a treatment plan
when the service agreement provides for delivering treatment to an
individual.

(C) A treatment plan is not required if a license holder
will not deliver treatment to an individual.

(2) include in the service agreement or otherwise document
and disclose to a client, as appropriate:

ministered by the department. Unless the context requires otherwise,
a reference to "direct" care, treatment, or other actions or observations
by a behavior analyst or a person supervising a licensed behavior ana-
lyst or a licensed assistant behavior analyst in the course of client care
include the provision of telehealth services.

(2) Except to the extent it imposes additional or more strin-
gent requirements, this subsection does not affect the applicability of
any other requirement or provision of law to which a person is subject
under the Act, this chapter, or other law, or by the person's certifying

(A) the client's consent to treatment that is transitional,
experimental, or provisional or for which its effectiveness has not been
established, or effectiveness has not been established for the method,
manner, or mode of treatment for which consent is obtained;

(B) conflicts of interest or multiple relationships that a
license holder is aware of or becomes aware of, as defined in §121.10;

(C) adescription of how a conflict of interest or multiple
relationship will be addressed if one is discovered or disclosed;
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(D) the acknowledgment of known conflicts of interest
or multiple relationships and agreement to begin or to continue behav-

(7) _Telehealth providers shall comply with all laws, rules,
and certifying entity requirements governing the maintenance of client

ior analysis services despite them; and

(E) areasoned justification for beginning or continuing
to provide behavior analysis services if conflicts of interest or multiple
relationships are acknowledged;

(3) re-evaluate treatment progress as needed and at least
annually, and document the evaluation; and

(4) comply with all applicable requirements of the license
holder's certifying entity, including the BACB Professional and Ethical
Compliance Code for Behavior Analysts, when entering into service
agreements and providing behavior analysis services.

(b) If any requirement of a license holder's certifying entity
differs in stringency from a requirement of the Act or the commission
rules, the more stringent provision shall apply.

(c) If any requirement of a license holder's certifying entity
conflicts with a requirement of the commission rules such that the li-
cense holder cannot reasonably comply with both requirements, the li-
cense holder shall comply with the requirement of the certifying entity.

Tele-

(d) Professional Services Practice Responsibilities:
health.

(1) Except to the extent it imposes additional or more strin-
gent requirements, this subsection does not affect the applicability of
any other requirement or provision of law to which a person is subject
under the Act, this chapter, or other law, or by the person's certifying
entity, when the person is functioning as a provider of telehealth ser-

records, including client confidentiality requirements, regardless of the
state where the records of any client within this state are maintained.

(8) A telehealth provider shall be sensitive to cultural and
linguistic variables that affect the identification, assessment, treat-
ment, and management of a client when providing services through
telehealth.

(9) Supervision undertaken through telehealth must meet
the standards of the certifying entity.

(10) Subject to the requirements and limitations of this sec-
tion, a telehealth provider may utilize a facilitator at a client site to assist
the provider in rendering telehealth services.

(11) A telehealth provider, before allowing a facilitator to
assist a provider in rendering telehealth services, shall ascertain a fa-
cilitator's qualifications, training, and competence, as appropriate and
reasonable, for each task a provider directs a facilitator to perform, and
in the methodology and equipment a facilitator is to use.

(12) A facilitator may perform at a client site only the fol-
lowing tasks:

(A) a task for which a facilitator holds and acts in ac-
cordance with any relevant license, permit, or authorization required
or exemption available under the Texas Occupations Code to perform
the task; and

(B) those physical, administrative, and other tasks for
which a telehealth provider determines a facilitator is competent to per-

vices.

(2) The requirements of this section apply to the use of tele-
health by behavior analysts and assistant behavior analysts licensed un-

der this chapter.

(3) A license holder shall provide the same quality of ser-
vices via telehealth as is provided during in-person sessions. A tele-
health provider shall maintain a focus on evidence-based practice and
identify appropriate meaningful outcomes for a client. When an estab-
lished telehealth procedure is not available, a license holder shall notify
a client or multi-disciplinary team, as appropriate, that the procedure is

form in connection with the rendering of behavior analysis services for
which no license, permit, or authorization under the Texas Occupations
Code is required or to which an exemption applies.

(13) A telehealth provider shall be able to see and hear a
client and a facilitator, if used, via telecommunications technology in
synchronous, real-time interactions, even when receiving or sending
data and other telecommunication transmissions, when providing tele-
health services.

(14) A telehealth provider shall not render telehealth ser-
vices to a client if the presence of a facilitator is required for safe and

experimental.

(4) A telehealth provider shall notify a client or multi-dis-
ciplinary team, as appropriate, of the conditions of telehealth services,

effective service to a client and no qualified facilitator is available.

(15) A telehealth provider shall document the provider's
telehealth services to the same standard as in-person services.

including, but not limited to, the right to refuse telehealth services, op-
tions for service delivery, differences between in-person and remote
service delivery methods, and instructions for filing and resolving com-

plaints.

(A) A telehealth provider shall obtain client consent be-
fore services may be provided through telehealth.

(B) A provider shall consider relevant factors including
the client's behavioral, physical, and cognitive abilities in determining
the appropriateness of providing services via telehealth.

(C) If a client previously consented to in-person ser-
vices, a telehealth provider shall obtain updated consent to include tele-
health services.

(5) Telehealth providers shall not provide services by cor-
respondence only, e.g., mail, email, or faxes, although these may be
used as adjuncts to telehealth.

(6) The initial contact between a license holder and a client
may be at the same physical location or through telehealth, as deemed
appropriate by the license holder.

§121.75.  Code of Ethics.

(a) Individuals certified by the BACB are required to comply
with the BACB Professional and Ethical Compliance Code for Behav-
ior Analysts.

(1) The department may consult the requirements of the
certifying entity or the BACB Professional and Ethical Compliance
Code for Behavior Analysts in the application and enforcement of the
ethical standards included in this section.

(2) The department will apply the requirements of this sec-
tion consistent with the requirements, guidance, and interpretations of
the certifying entity unless an alternate interpretation is reasonably nec-
essary or required.

(b) License holders shall comply with the following ethical
standards when providing behavior analysis services. All license hold-
ers shall:

(1) comply with all provisions of the Act and this chapter,
as well as any other state or federal law or rule that applies to the pro-
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vision of behavior analysis services by, or the regulation of, a [the]
license holder.

(2) provide behavior analysis services without discrimina-
tion based on race, color, national origin, religion, gender, age, or dis-
ability.

(3) offer to perform or perform only behavior analysis ser-
vices for which a [the] license holder is qualified and that are within the
scope of a [the] license holder's certification, license, or competence,
considering level of education, training, and experience.

(4) accurately and truthfully represent the license holder's
education, training, credentials, and competence.

(5) fully and accurately inform clients of the nature and
possible outcomes of services rendered.

(6) be knowledgeable of all available information relevant
to the behavior analysis services being provided to a [the] client.

(7) take reasonable measures to ensure a safe environment
for clients.

(8) maintain objectivity in all matters concerning the wel-
fare of a [the] client.

(9) not guarantee, directly or by implication, the results of
any behavior analysis services, except that a reasonable statement of
prognosis may be made. A license holder shall not mislead clients to
expect results that cannot be predicted from reliable evidence.

(10) obtain written consent from a client in order to use a
[the] client's data or information for research or teaching activities.

(11) reveal confidential or personal information about a
client only with authorization unless:

(A) required by law or compelled by a court to reveal
the information;

(B) required by the certifying entity to reveal the infor-
mation; or

(C) revealing the information is necessary to protect the
welfare of a [the] client or of the community.

(12) document any confidential or personal information
disclosed, the person or entity to whom it was disclosed, and the
justification for disclosure in a [the] client's record if a license holder
reveals such information about a client without authorization.

(13) ifrequested, provide an explanation of the charges for
behavior analysis services previously made on a bill or statement in
writing and in plain language.

(14) if requested, accurately represent and describe any
product created or recommended by a [the] license holder that is used
or will be used in providing behavior analysis services to a [the] client.

(15) not offer to pay or agree to accept any remuneration
directly or indirectly, overtly or covertly, in cash or in kind, to or from
any person, firm, association of persons, partnership, or corporation for
securing or soliciting clients or patronage.

(16) not overcharge a client or third party.
(17) not over treat a client.

(18) terminate a professional relationship when it is reason-
ably clear that a [the] client is not benefitting from the services being
provided or when it is reasonably clear that a [the] client no longer
needs the services.

(19) seek to identify competent, dependable referral
sources for clients and shall refer when requested or appropriate.

(20) not sell, barter, or offer to sell or barter a license.

(21) refrain from practicing behavior analysis if, due to ill-
ness or use of alcohol, drugs or medications, narcotics, chemicals or
other substances, or from mental or physical conditions, a [the] license
holder is incapable of practicing with reasonable skill and safety to
clients in the provision of behavior analysis services.

(22) refrain from engaging in sexual contact, including in-
tercourse or kissing, sexual exploitation, or therapeutic deception, with
a client. Sexual contact and sexual intercourse mean the activities and
behaviors described in Penal Code, §21.01. Sexual exploitation means
a pattern, practice, or scheme of conduct, which may include sexual
contact, that can reasonably be construed as being for the purposes of
sexual arousal or gratification or sexual abuse of any person. Thera-
peutic deception means a representation by a license holder that sexual
contact with, or sexual exploitation by, the license holder is consistent
with, or part of, the behavior analysis services being provided to a [the]
client.

(23) refrain from participating in inappropriate or exploita-
tive multiple relationships. Inappropriate or exploitative multiple rela-
tionships are prohibited.

(A) Inappropriate or exploitative relationships include,
but are not limited to, relationships in which:

(i) a[the] license holder's objectivity is impaired or
likely to be impaired;

(ii)  a[the] license holder's ability to provide compe-
tent services is impaired or prevented;

(iii)  the relationship is or reasonably could be harm-
ful to the well-being of a client, supervisee, employee, student, or other
person involved in the provision of behavior analysis services with a
[the] license holder, including the person's emotional, psychological,
physical, social, or financial well-being;

(iv)  the relationship creates or could create a conflict
of interest among a [the] license holder and a client or any person or
entity involved in or connected with the provision of behavior analysis
services to a client, unless the conflict of interest has been addressed in

accordance with §121.71(a)(2) [§12+-70(e)2)]; or

(v) a[the]license holder receives an advantage, ben-
efit, or thing of value other than regular compensation for behavior
analysis services provided.

(B) Inappropriate or exploitative relationships may in-
clude unprofessional behavior such as: deception; trickery; undue pres-
sure or influence, including giving or acceptance of gifts; intimidation;
or threats; but need not be accompanied by such behaviors to be inap-
propriate or exploitative.

(C) Multiple relationships, other than those related to
the provision of behavior analysis services or that have been addressed

in accordance with §121.71(a)(2) [§12+709(e)}2)], between a [the] li-

cense holder and the following may be considered inappropriate or ex-
ploitative unless evidence demonstrates otherwise:

(i) client;
(ii) authorized representative of a [the] client;
(iii)  spouse or significant other of a [the] client;

(iv) cohabitants of a [the] client;
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(v) first-degree and second-degree relatives of a
[the] client; and

(vi) persons with whom a [the] client shares a close
personal, business, or financial relationship.

(D) Except as provided in
[§12170(e)2)], multiple relationships are prohibited:

(i) duringthe provision of behavior analysis services
to a [the] client;

(it) for a minimum of two years after behavior anal-
ysis services have ended;

§121.71(a)(2)

(iii)  at all times after behavior analysis services have
ended if behavior analysis services for the same client are reasonably
expected to be requested from a [the] license holder again; and

(iv) indefinitely until there is reasonable certainty
that the potential for harm to a [the] client is unlikely.

(c) Information used by a license holder in any advertisement
or announcement shall not contain information that is false, inaccurate,
misleading, incomplete, out of context, deceptive or not readily verifi-
able. Advertising includes, but is not limited to, any announcement of
services, letterhead, business cards, commercial products, and billing
statements. False, misleading, or deceptive advertising or advertising
not readily subject to verification includes advertising that:

(1) makes a material misrepresentation of fact or omits a
fact necessary to make the statement as a whole not materially mis-
leading;

(2) makes a representation likely to create an unjustified
expectation about the results of a professional service;

(3) compares a professional's services with another profes-
sional's services unless the comparison can be factually substantiated;

(4) causes confusion or misunderstanding as to the creden-
tials, education, or licensing of a professional;

(5) makes a representation that is designed to take advan-
tage of the fears or emotions of a client; or

(6) represents in the use of a professional name, a title or
professional identification that is expressly or commonly reserved to
or used by another profession or professional, unless a [the] license
holder is licensed or otherwise authorized to use the title or professional
identification.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004931

Brad Bowman

General Counsel

Texas Department of Licensing and Regulation
Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 475-4879

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF

CHIROPRACTIC EXAMINERS
CHAPTER 75. BUSINESS PRACTICES
22 TAC §75.9

The Texas Board of Chiropractic Examiners (Board) proposes
new 22 TAC §75.9 (Closing a Practice). The purpose of the pro-
posed rule is to provide a licensee with the minimum steps the
licensee should take to avoid patient abandonment and to pro-
tect patient records when closing down a chiropractic practice.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed rule is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the rule as proposed. An Economic Impact Statement
and Regulatory Flexibility Analysis is not required because the
proposed rule will not have an adverse economic effect on small
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed rule will be in effect the public benefit is to
provide a licensee with the minimum steps the licensee should
take to avoid patient abandonment and to protect patient records
when closing down a chiropractic practice.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed new of 22 TAC §75.9. For each year of the first five years
the proposed rule is in effect, Mr. Fortner has determined:

(1) The proposed rule does not create or eliminate a government
program.

(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed rule does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed rule does not require a decrease or increase
in fees paid to the Board.

(5) The proposed rule does not create a new regulation.

(6) The proposal does not repeal existing Board rules for an ad-
ministrative process.

(7) The proposed rule does not decrease the number of individ-
uals subject to the rule's applicability.

(8) The proposed rule does not positively or adversely affect the
state economy.

Comments on the proposed rule or a request for a public hear-
ing may be submitted to Christopher Burnett, General Counsel,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Suite
3-825, Austin, Texas 78701, via email: rules@tbce.state.tx.us;
or fax: (512) 305-6705, no later than 30 days from the date that
this proposed rule is published in the Texas Register. Please in-
clude the rule name and number in the subject line of any com-
ments submitted by email.
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The rule is proposed under Texas Occupations Code §201.152,
which authorizes the Board to adopt rules necessary to perform
the Board's duties and to regulate the practice of chiropractic.

No other statutes or rules are affected by this proposed rule.
$75.9.  Financial Misconduct.

(a) A licensee permanently closing down a chiropractic prac-
tice should take the following steps to avoid patient abandonment:

(1) arrange with another licensee or other person to take
over the licensee's duty to maintain patient records;

(2) communicate within a reasonable time to all active pa-
tients informing them of the closure and whom to contact for patient
records or continuation of chiropractic care;

(3) place a clearly visible sign containing information of
whom to contact for patient records or continuation of chiropractic care
at all business locations;

(4) update all public listings for the chiropractic practice,
including social media accounts, to state when the practice will close,
whom to contact for patient records, and who will take over the duty to
maintain patient records;

(5) refund any unused portion of any patient's prepaid treat-
ment plan; and

(6) notify the Board in writing of the closure of the chiro-
practic practice.

(b) A licensee should document the steps taken under subsec-
tion (a) of this section.

(c) A licensee may modify or eliminate the steps in subsection
(a)(1) - (5) of this section if they are inapplicable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004905

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-6700

¢ ¢ ¢

CHAPTER 78. SCOPE OF PRACTICE

22 TAC §78.10

The Texas Board of Chiropractic Examiners (Board) proposes
new 22 TAC §78.10 (Prohibitions on Animal Chiropractic). Un-
der Texas Occupations Code §201.1525, the Board is required,
when necessary, to adopt rules to clarify what activities are
outside the scope of chiropractic practice if the statutory limits
in Chapter 201 prove insufficient. The Board has generally
declined to propose rules to declare specific activities as outside
the scope of practice because the statutory limits are sufficiently
precise. However, the Board has found animal chiropractic
to be an activity that does require clarification by rule under
§201.1525.

Texas Occupations Code Chapter 201 limits the practice of chi-
ropractic to human beings. But many licensees (as well as other
individuals) currently provide chiropractic services to animals,
a practice growing in popularity in the state. Under Occupa-
tions Code Chapter 801, any medical procedure or technique
performed on an animal falls under the jurisdiction of the Texas
Board of Veterinary Medical Examiners (TBVME). TBVME has
recognized animal chiropractic and has promulgated rules to
govern its use (see 22 TAC §573.14). This gap between Occu-
pations Code Chapters 201 and 801 has created uncertainty for
the Board's licensees who routinely perform animal chiropractic
services under the supervision of a licensed veterinarian.

The proposed rule removes that uncertainty. Under the pro-
posed rule, the Board states that while animal chiropractic is
outside the scope of chiropractic, the Board will not sanction a li-
censee for performing animal chiropractic under the supervision
of a licensed veterinarian as long as the licensee does so in ac-
cordance with any rules on the practice adopted by TBVME. This
makes it clear to all that the regulation of animal chiropractic falls
under the jurisdiction of TBVME, not the Board. The proposed
rule further states the Board will not sanction a licensee for ad-
vertising animal chiropractic services as long as the advertising
is again in accordance with TBVME rules. The Board has pro-
vided TBVME with the text of this rule and they have voiced no
objections.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed rule is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the rule as proposed. An Economic Impact Statement
and Regulatory Flexibility Analysis is not required because the
proposed rule will not have an adverse economic effect on small
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed rule will be in effect the public benefit is to
clarify the circumstances under which a licensee may perform
animal chiropractic or advertise animal chiropractic services.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed new of 22 TAC §78.10. For each year of the first five
years the proposed rule is in effect, Mr. Fortner has determined:

(1) The proposed rule does not create or eliminate a government
program.

(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed rule does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed rule does not require a decrease or increase
in fees paid to the Board.

(5) The proposed rule does not create a new regulation.

(6) The proposal does not repeal existing Board rules for an ad-
ministrative process.

(7) The proposed rule does not decrease the number of individ-
uals subject to the rule's applicability.
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(8) The proposed rule does not positively or adversely affect the
state economy.

Comments on the proposed rule or a request for a public hear-
ing may be submitted to Christopher Burnett, General Counsel,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Suite
3-825, Austin, Texas 78701, via email: rules@tbce.state.tx.us;
or fax: (512) 305-6705, no later than 30 days from the date that
this proposed rule is published in the Texas Register. Please in-
clude the rule name and number in the subject line of any com-
ments submitted by email.

The rule is proposed under Texas Occupations Code §201.152,
which authorizes the Board to adopt rules necessary to perform
the Board's duties and to regulate the practice of chiropractic.

No other statutes or rules are affected by this proposed rule.
§78.10.  Prohibitions on Animal Chiropractic.

(a) The definition of "animal chiropractic" is under the
jurisdiction of the Texas Board of Veterinary Medical Examiners

(TBVME).

(b) Animal chiropractic is outside the chiropractic scope of
practice in Texas.

(c) A licensee may practice animal chiropractic only if done in
compliance with the rules on animal chiropractic adopted by TBVME.

(d) A licensee advertising animal chiropractic services is ex-
empt from the Board's rules that prohibit advertising services outside
the scope of practice if the services are provided in compliance with
subsection (c) of this section.

(e) A licensee practicing animal chiropractic not in compli-
ance with subsection (c) of this section is subject to disciplinary action
for practicing outside the scope of practice.

(f) A licensee advertising animal chiropractic services not in
compliance with subsection (d) of this section is subject to disciplinary
action for advertising services outside the scope of practice.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004907

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-6700

¢ ¢ ¢

CHAPTER 80. COMPLAINTS
22 TAC §80.4

The Texas Board of Chiropractic Examiners (Board) proposes
repealing 22 TAC §80.4 (Schedule of Penalties). The Board will
propose a new §80.4 in a separate rulemaking. Because of the
Board's comprehensive rule revisions over the last two years,
the cites to other rules contained in §80.4 are now out of date.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed repeal is in effect

there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement
and Regulatory Flexibility Analysis is not required because the
proposed repeal will not have an adverse economic effect on
small businesses or rural communities as defined in Texas Gov-
ernment Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed repeal will be in effect the public benefit is to
update incorrect cites to Board rules.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 22 TAC §80.4. For each year of the first five
years the proposed repeal is in effect, Mr. Fortner has deter-
mined:

(1) The proposed repeal does not create or eliminate a govern-
ment program.

(2) Implementation of the proposed repeal does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed repeal does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed repeal does not require a decrease or increase
in fees paid to the Board.

(5) The proposed repeal does not create a new regulation.

(6) The proposal repeals existing Board rules for an administra-
tive process.

(7) The proposed repeal does not decrease the number of indi-
viduals subject to the rule's applicability.

(8) The proposed repeal does not positively or adversely affect
the state economy.

Comments on the proposed repeal or a request for a public hear-
ing may be submitted to Christopher Burnett, General Counsel,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Suite
3-825, Austin, Texas 78701, via email: rules@tbce.state.tx.us;
or fax: (512) 305-6705, no later than 30 days from the date that
this proposed repeal is published in the Texas Register. Please
include the rule name and number in the subject line of any com-
ments submitted by email.

The repeal is proposed under Texas Occupations Code
§201.152, which authorizes the Board to adopt rules necessary
to perform the Board's duties and to regulate the practice of
chiropractic, and Texas Occupations Code §201.503, which
requires the Board to adopt a schedule of sanctions by rule.

No other statutes or rules are affected by this proposed repeal.

$80.4.  Schedule of Penalties.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004908
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Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-6700

. s .
22 TAC §80.4

The Texas Board of Chiropractic Examiners (Board) proposes
new 22 TAC §80.4 (Schedule of Penalties); the current rule is
being repealed in a separate rulemaking action. The purpose is
to update the penalty schedule to show the current rule cites after
the Board's recently completed major revision of its rules. The
new penalty schedule also organizes rule violations into func-
tional areas for better readability. The text of the rule further
clarifies the circumstances when the Board will not report cer-
tain administrative violations to national practitioner databases.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed new rule is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the new rule as proposed. An Economic Impact State-
ment and Regulatory Flexibility Analysis is not required because
the proposed new rule will not have an adverse economic effect
on small businesses or rural communities as defined in Texas
Government Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed new rule will be in effect the public benefit is
to update the penalty schedule to show the current rule cites after
the Board's recently completed major revision of its rules to orga-
nize rule violations into functional areas for better readability, and
to clarify the circumstances when the Board will not report cer-
tain administrative violations to national practitioner databases.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the new
22 TAC §80.4. For each year of the first five years the proposed
new rule is in effect, Mr. Fortner has determined:

(1) The proposed new rule does not create or eliminate a gov-
ernment program.

(2) Implementation of the proposed new rule does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed new rule does not require
an increase or decrease in future legislative appropriations to
the Board.

(4) The proposed new rule does not require a decrease in fees
paid to the Board.

(5) The proposed new rule does not create a new regulation.

(6) The proposal new rule amends an existing Board rules for an
administrative process.

(7) The proposed new rule does not decrease the number of
individuals subject to the rule's applicability.

(8) The proposed new rule does not positively or adversely affect
the state economy.

Comments on the proposed new rule or a request for a
public hearing may be submitted to Christopher Burnett, Gen-
eral Counsel, Texas Board of Chiropractic Examiners, 333
Guadalupe, Suite 3-825, Austin, Texas 78701, via email:
rules@tbce.state.tx.us; or fax: (512) 305-6705, no later than 30
days from the date that this proposed new rule is published in
the Texas Register. Please include the rule name and number
in the subject line of any comments submitted by email.

The new rule is proposed under Texas Occupations Code
§201.152, which authorizes the Board to adopt rules necessary
to perform the Board's duties and to regulate the practice of
chiropractic, and Occupations Code §201.502, which requires
the Board to adopt a schedule of penalties.

No other statutes or rules are affected by this proposed new rule.
§80.4.  Schedule of Penalties.

(a) The following table contains the categories of penalties for
violations of statutes and laws under the Board's jurisdiction.
Figure: 22 TAC §80.4(a)

(b) All violations of statutes and rules under the Board's juris-
diction are subject to a maximum penalty of up to $1000 per violation
per day and license revocation.

(c) "Category I" means violations the Board shall report to na-
tional practitioner databases as required by law.

(d) "Category II" means violations the Board shall report to
national practitioner databases only if the violation is egregious or the
licensee has a significant history of similar administrative violations.

(e) Any violation of statute or rule not listed in the attached
graphic under subsection (a) of this section is subject to the penalties
in subsection (b) of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004909

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-6700

¢ ¢ ¢
PART 11. TEXAS BOARD OF NURSING

CHAPTER 217. LICENSURE, PEER
ASSISTANCE AND PRACTICE
22 TAC §217.7

The Texas Board of Nursing (Board) proposes amendments
to §217.7, relating to Change of Name and/or Address. The
amendments are being proposed under the authority of the
Occupations Code §301.151.

Background: On June 15, 2020, the Board launched the Texas
Nurse Portal. The Texas Nurse Portal is a paperless, online sys-
tem that allows individuals to apply for nurse licensure by exam-
ination, endorsement, or renewal. In an effort to continue mov-
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ing the Board's work flow to a paperless system, the proposed
amendments require all name and address changes to be made
online through the Texas Nurse Portal.

Section by Section Overview. Proposed amended §217.7(a) re-
quires a nurse or applicant to notify the Board within ten days of
a change of name by submitting a legal document reflecting the
name change in the Texas Nurse Portal accessible through the
Board's website.

Proposed amended §217.7(b) requires a nurse or applicant to
notify the Board within ten days of a change of address by sub-
mitting the new address in the Texas Nurse Portal accessible
through the Board's website.

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal.

Public Benefit/Cost Note. Ms. Thomas has also determined
that for each year of the first five years the proposed amend-
ments are in effect, the anticipated public benefit will be the
adoption of a more efficient process for licensee name and ad-
dress changes. There are no anticipated costs of compliance.
On the contrary, the proposed amendments may reduce the ex-
isting nominal costs borne by individuals having to mail or fax
paper copies of documents to the Board's offices.

Economic Impact Statement and Regulatory Flexibility Analysis
for Small and Micro Businesses. The Board has determined that
there will be no economic impact on small businesses, micro
businesses, or rural communities because there are no antic-
ipated costs of compliance associated with the proposal. As
such, an economic impact statement and regulatory flexibility
analysis is not required.

Government Growth Impact Statement. The Board is required,
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact
statement. The Board has determined for each year of the first
five years the proposed amendments will be in effect: (i) the
proposal does not create or eliminate a government program;
(i) the proposal is not expected to have an effect on existing
agency positions; (iii) implementation of the proposal does not
require an increase or decrease in future legislative appropria-
tions to the Board; (iv) the proposal does not require an increase
or decrease in fees paid to the Board; (v) the proposal does not
implement new legislation; (vi) the proposal modifies an existing
regulation; (vii) the proposal does not increase or decrease the
number of individuals subject to the rule's applicability; and (viii)
the proposal does not have an effect on the state's economy.

Takings Impact Assessment. The Board has determined that
no private real property interests are affected by this proposal
and that this proposal does not restrict or limit an owner's right
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code
§2007.043.

Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to both Mark Ma-
jek, Director of Operations, and James W. Johnston, General
Counsel, Texas Board of Nursing, 333 Guadalupe, Suite 3-460,
Austin, Texas 78701, or by e-mail to mark.majek@bon.texas.gov
and dusty.johnston@bon.texas.gov, or faxed to (512) 305-8101.

If a hearing is held, written and oral comments presented at the
hearing will be considered.

Statutory Authority. The amendments are proposed under the
authority of the Occupations Code §301.151.

Section 301.151 addresses the Board's rulemaking authority.
Section 301.151 authorizes the Board to adopt and enforce
rules consistent with Chapter 301 and necessary to: (i) perform
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing;
(iii) establish standards of professional conduct for license
holders under Chapter 301; and (iv) determine whether an act
constitutes the practice of professional nursing or vocational
nursing.

Cross Reference To Statute. The following statutes are affected
by this proposal: the Occupations Code §301.151.

$§217.7.  Change of Name and/or Address.

(a) A nurse/applicant for licensure shall notify the Board
[beard in writing] within ten days of a change of name by submitting
a legal document reflecting the [this] name change in the Texas Nurse
Portal accessible through the Board's website.

(b) A nurse/applicant for licensure shall notify the Board
[board in writing| within ten [10] days of a change of address by sub-
mitting [; providing] the new address [and his or her license number]
in the Texas Nurse Portal accessible through the Board's website.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004875

Jena Abel

Deputy General Counsel

Texas Board of Nursing

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-6822

¢ ¢ ¢

PART 30. TEXAS STATE BOARD
OF EXAMINERS OF PROFESSIONAL
COUNSELORS

CHAPTER 681.
COUNSELORS
SUBCHAPTER C. APPLICATION AND
LICENSING

22 TAC §681.92

The Texas Behavioral Health Executive Council proposes the
repeal of §681.92, relating to experience requirements (intern-
ship). The proposed repeal corresponds with the proposal of a
new rule elsewhere in this edition of the Texas Register.

PROFESSIONAL

Overview and Explanation of the Proposed Rule. The proposed
repeal of the rule is needed to implement Tex. H.B. 1501, 86th
Leg., R.S. (2019). This legislation created the Texas Behavioral
Health Executive Council and authorized the Executive Coun-
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cil to regulate marriage and family therapists, professional coun-
selors, psychologists, and social workers. Sections 507.151 and
507.152 of the Tex. Occ. Code authorizes the Executive Council
to administer and enforce Chapters 501, 502, 503, 505, and 507
of the Tex. Occ. Code, as well as adopt rules as necessary to
perform the Executive Council's duties and implement Chapter
507.

The Executive Council has proposed new rules, in this and a
prior edition of the Texas Register, which concern the same sub-
ject matter and many of the same details and requirements found
in these rules, therefore the repeal of this rule is necessary to im-
plement H.B. 1501.

Fiscal Note. Darrel D. Spinks, Executive Director of the Exec-
utive Council, has determined that for the first five-year period
the proposed repeal is in effect, there will be no additional es-
timated cost, reduction in costs, or loss or increase in revenue
to the state or local governments as a result of enforcing or ad-
ministering the repeal. Additionally, Mr. Spinks has determined
that enforcing or administering the repeal does not have fore-
seeable implications relating to the costs or revenues of state or
local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed repeal is in effect there will be a benefit to
licensees, applicants, and the general public because the cor-
responding proposed new rule will provide greater efficiencies
and consistency by consolidating all the same or similar require-
ments from the boards for marriage and family therapists, pro-
fessional counselors, psychologists, and social workers and im-
plementing the same under one agency, the Executive Council.
Mr. Spinks has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to help the Executive Coun-
cil protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed repeal is in effect, there will
be no additional economic costs to persons required to comply
with this repeal.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed repeal is in effect, there will be no adverse
effect on small businesses, micro-businesses, or rural commu-
nities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed repeal will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed repeal will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed repeal does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the Tex.
Gov't Code, no repeal or amendment of another rule is required
to offset any increased costs. Additionally, no repeal or amend-
ment of another rule is required because the proposed repeal is

necessary to protect the health, safety, and welfare of the resi-
dents of this state and because regulatory costs imposed by the
Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed repeal is in effect, the Executive Council
estimates that the proposed repeal will have no effect on govern-
ment growth. The proposed repeal does not create or eliminate
a government program; it does not require the creation or elim-
ination of employee positions; it does not require the increase
or decrease in future legislative appropriations to the agency;
it does not require an increase or decrease in fees paid to this
agency; it does not create a new regulation; it does not expand
an existing regulation; it does not increase or decrease the num-
ber of individuals subject to the rule's applicability; and it does
not positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed repeal. Thus, the Executive Council is not required to
prepare a takings impact assessment pursuant to §2007.043 of
the Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
repeal may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may
also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

Statutory Authority. The repeal is proposed under Tex. Occ.
Code, Title 3, Subtitle I, Chapter 507, which provides the Texas
Behavioral Health Executive Council with the authority to make
all rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this repeal pur-
suant to the authority found in §507.152 of the Tex. Occ. Code
which vests the Executive Council with the authority to adopt
rules necessary to perform its duties and implement Chapter
507 of the Tex. Occ. Code.

In accordance with §503.2015 of the Tex. Occ. Code the Texas
State Board of Examiners of Professional Counselors previously
voted and, by a majority, approved to propose this repeal to
the Executive Council. The repeal is specifically authorized by
§503.2015 of the Tex. Occ. Code which states the Board shall
propose to the Executive Council rules regarding the qualifica-
tions necessary to obtain a license; the scope of practice, stan-
dards of care, and ethical practice; continuing education require-
ments for license holders; and a schedule of sanctions for viola-
tions of this chapter or rules adopted under this chapter.

The Executive Council also proposes this repeal in compliance
with §507.153 of the Tex. Occ. Code. The Executive Council
may not propose and adopt a rule regarding the qualifications
necessary to obtain a license; the scope of practice, standards
of care, and ethical practice for a profession; continuing educa-
tion requirements; or a schedule of sanctions unless the rule has
been proposed by the applicable board for the profession. In this
instance, the underlying board has proposed this repeal to the
Executive Council. Therefore, the Executive Council has com-
plied with Chapters 503 and 507 of the Texas Occupations Code
and may propose this repeal.
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Lastly, the Executive Council proposes this repeal under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

$§681.92.  Experience Requirements (Internship).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004910

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Professional Counselors
Earliest possible date of adoption: January 3, 2021

For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §681.92

The Texas Behavioral Health Executive Council proposes new
§681.92, relating to experience requirements (internship).

Overview and Explanation of the Proposed Rule. The proposed
rule is needed to implement Tex. H.B. 1501, 86th Leg., R.S.
(2019). This legislation created the Texas Behavioral Health Ex-
ecutive Council and authorized the Executive Council to regulate
marriage and family therapists, professional counselors, psy-
chologists, and social workers. Sections 507.151 and 507.152
of the Tex. Occ. Code authorizes the Executive Council to ad-
minister and enforce Chapters 501, 502, 503, 505, and 507 of
the Tex. Occ. Code, as well as adopt rules as necessary to per-
form the Executive Council's duties and implement Chapter 507.

If a rule will pertain to the qualifications necessary to obtain a
license; the scope of practice, standards of care, or ethical prac-
tice for a profession; continuing education requirements; or a
schedule of sanctions then the rule must first be proposed to the
Executive Council by the applicable board for the profession be-
fore the Executive Council may propose or adopt such a rule,
see §507.153 of the Tex. Occ. Code.

The proposed rule pertains to the qualifications necessary to ob-
tain a license and continuing education requirements for profes-
sional counselors; and incorporate changes necessary to imple-
ment H.B. 1501. Therefore, this rule is covered by §507.153 of
the Tex. Occ. Code.

The Texas State Board of Examiners of Professional Coun-
selors, in accordance with §503.2015 of the Tex. Occ. Code,
previously voted and, by a majority, approved to propose these
rules to the Executive Council. Therefore, the Executive Council
has complied with Chapters 503 and 507 of the Tex. Occ. Code
and may propose this rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering
this rule. Additionally, Mr. Spinks has determined that enforcing
or administering the rule does not have foreseeable implications
relating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-
year period the proposed rule is in effect there will be a bene-
fit to licensees, applicants, and the general public because the
proposed rule will provide greater efficiencies and consistency
by consolidating all the same or similar requirements from the
boards for marriage and family therapists, professional coun-
selors, psychologists, and social workers and implementing the
same under one agency, the Executive Council. Mr. Spinks has
also determined that for each year of the first five years the rule
is in effect, the public benefit anticipated as a result of enforcing
the rule will be to help the Executive Council protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation, although it is a new rule it
consolidates the current rule from the applicable board for the
profession to conform with the Executive Council's rules, thereby
reducing the amount of regulations in Texas; it does not expand
an existing regulation, it provides clarification regarding existing
regulation; it does not increase or decrease the number of in-
dividuals subject to the rule's applicability; and it does not posi-
tively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.
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Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may
also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute un-
der which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §503.2015 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §503.2015 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 503 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

§681.92.  Experience Requirements (Internship).

(a) All applicants for LPC licensure must complete supervised
experience acceptable to the Council of 3,000 clock-hours under a
Council-approved supervisor.

(1) All internships physically occurring in Texas must be
completed under the supervision of a Council-approved supervisor.

(2) For all internships physically completed in a jurisdic-
tion other than Texas, the supervisor must be a person licensed or cer-
tified by that jurisdiction in a profession that provides counseling and
who has the academic training and experience to supervise the counsel-
ing services offered by the Associate. The applicant must provide doc-
umentation acceptable to the Council regarding the supervisor's quali-
fications.

(b) The supervised experience must include at least 1,500
clock-hours of direct client counseling contact. Only actual time spent
counseling may be counted.

(c) An LPC Associate may not complete the required 3,000
clock-hours of supervised experience in less than 18 months.

(d) The experience must consist primarily of the provision of
direct counseling services within a professional relationship to clients
by using a combination of mental health and human development prin-
ciples, methods, and techniques to achieve the mental, emotional, phys-
ical, social, moral, educational, spiritual, or career-related development
and adjustment of the client throughout the client's life.

() The LPC Associate must receive direct supervision con-
sisting of a minimum of four (4) hours per month of supervision in in-
dividual (up to two Associates or group (three or more) settings while
the Associate is engaged in counseling unless an extended leave of one
month or more is approved in writing by the Council approved super-
visor. No more than 50% of the total hours of supervision may be re-
ceived in group supervision.

(f)  An LPC Associate may have up to two (2) supervisors at
one time.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004911

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Professional Counselors
Earliest possible date of adoption: January 3, 2021

For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §681.164

The Texas Behavioral Health Executive Council proposes new
§681.164, relating to licensing persons with criminal convictions.

Overview and Explanation of the Proposed Rule. The proposed
rule is needed to implement Tex. H.B. 1501, 86th Leg., R.S.
(2019). This legislation created the Texas Behavioral Health Ex-
ecutive Council and authorized the Executive Council to regulate
marriage and family therapists, professional counselors, psy-
chologists, and social workers. Sections 507.151 and 507.152
of the Tex. Occ. Code authorizes the Executive Council to ad-
minister and enforce Chapters 501, 502, 503, 505, and 507 of
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the Tex. Occ. Code, as well as adopt rules as necessary to per-
form the Executive Council's duties and implement Chapter 507.

If a rule will pertain to the qualifications necessary to obtain a
license then the rule must first be proposed to the Executive
Council by the applicable board for the profession before the Ex-
ecutive Council may propose or adopt such a rule, see §507.153
of the Tex. Occ. Code. The proposed rule pertains to licens-
ing persons with criminal convictions as professional counselors;
therefore, this rule is covered by §507.153 of the Tex. Occ.
Code.

The Texas State Board of Examiners of Professional Coun-
selors, in accordance with §503.2015 of the Tex. Occ. Code,
previously voted and, by a majority, approved to propose this
rule to the Executive Council. Therefore, the Executive Council
has complied with Chapters 503 and 507 of the Tex. Occ. Code
and may propose this rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater clarity and consistency in the Ex-
ecutive Council's rules by aligning with current legal standards.
Mr. Spinks has also determined that for each year of the first
five years the rule is in effect, the public benefit anticipated as a
result of enforcing the rule will be to help the Executive Council
protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the

residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a govern-
ment program; it does not require the creation or elimination of
employee positions; it does not require the increase or decrease
in future legislative appropriations to this agency; it does not re-
quire an increase or decrease in fees paid to the agency; it does
not create a new regulation, it clarifies a rule that was repealed
so it may better align with current legal standards; it does not
expand an existing regulation; it does not increase or decrease
the number of individuals subject to the rule's applicability; and
it does not positively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may
also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute un-
der which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §503.2015 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §503.2015 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.
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The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 503 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

No other code, articles or statutes are affected by this section.

§681.164.  Licensing of Persons with Criminal Convictions.

The following felonies and misdemeanors directly relate to the duties

and responsibilities of a licensee:
(1) offenses listed in Article 42A.054 of the Code of Crim-

inal Procedure;

(2) asexually violent offense, as defined by Article 62.001

of the Code of Criminal Procedure;

(3) any felony offense wherein the judgment reflects an af-

firmative finding regarding the use or exhibition of a deadly weapon;

(4) any criminal violation of Chapter 503 (Licensed Pro-

fessional Counselor Act) of the Occupations Code;

(5) any criminal violation of Chapter 35 (Insurance Fraud)

or Chapter 35A (Medicaid Fraud) of the Penal Code;

(6) any criminal violation involving a federal health care

program, including 42 USC §1320a-7b (Criminal penalties for acts in-

volving Federal health care programs);

(7) any offense involving the failure to report abuse or ne-

glect;
(8) any state or federal offense not otherwise listed herein,

committed by a licensee while engaged in the practice of professional

counseling;

(9) any criminal violation of §22.041 (abandoning or en-

dangering a child) of the Penal Code;

(10) any criminal violation of §21.15 (invasive visual
recording) of the Penal Code;

(11) any criminal violation of §43.26 (possession of child
pornography) of the Penal Code;

(12) any criminal violation of §22.04 (injury to a child, el-
derly individual, or disabled individual) of the Penal Code;

(13) three or more drug or alcohol related convictions
within the last 10 years, evidencing possible addiction that will have
an effect on the licensee's ability to provide competent services; and

(14) any attempt, solicitation, or conspiracy to commit an
offense listed herein.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004912

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Professional Counselors
Earliest possible date of adoption: January 3, 2021

For further information, please call: (512) 305-7706

¢ ¢ ¢

CHAPTER 781. SOCIAL WORKER
LICENSURE

SUBCHAPTER A. GENERAL PROVISIONS
22 TAC §781.102

The Texas Behavioral Health Executive Council proposes
amended 22 TAC §781.102, relating to definitions.

Overview and Explanation of the Proposed Rule. The proposed
amended rule, in conjunction with other rule amendments pub-
lished in this edition of the Texas Register, will no longer require
the preapproval of a supervision plan in order to accrue super-
vised experience required for the issuance of a license as a clin-
ical social worker (LCSW) or for independent practice recogni-
tion for a baccalaureate social worker (LBSW) or a master social
worker (LMSW). Supervised experience will still be required, at
the same requisite level that is currently in place, but documenta-
tion of the required supervised experience will now only be sub-
mitted to the Executive Council when the applicant is applying for
either the LCSW or independent practice recognition. The Exec-
utive Council anticipates the proposed amendment will address
the backlog of applications and expedite future applications re-
ceived.

If a rule will pertain to the qualifications necessary to obtain a
license then the rule must first be proposed to the Executive
Council by the applicable board for the profession before the Ex-
ecutive Council may propose or adopt such a rule, see §507.153
of the Tex. Occ. Code. The proposed amendment pertains to
supervised experience requirements for licensure as an LCSW
or for independent practice recognition for an LBSW or LMSW;
therefore, this rule is covered by §507.153 of the Tex. Occ.
Code.

The Texas State Board of Social Worker Examiners, in accor-
dance with §505.2015 of the Tex. Occ. Code, previously voted
and, by a majority, approved to propose this rule to the Execu-
tive Council. Therefore, the Executive Council has complied with
Chapters 505 and 507 of the Tex. Occ. Code and may propose
this rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater efficiencies in the application and
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licensing process while still maintaining the same requirements
and standards for obtaining a license. Therefore, it is anticipated
that applications will be processed faster, increasing the amount
of licensed and qualified professionals in Texas, while still main-
taining the same minimum requirements for competency. Mr.
Spinks has also determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be to help the Executive Council
protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may

also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute un-
der which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §505.2015 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §505.2015 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 505 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

Sections 781.302, 781.401, 781.402, 781.403, 781.404, and
781.406 are affected by this proposed rule; no other code,
articles or statutes are affected by this section.

§781.102.  Definitions.
The following words and terms, when used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise.

(1) Accredited colleges or universities--An educational in-
stitution that is accredited by an accrediting agency recognized by the
Council for Higher Education Accreditation, the Texas Higher Educa-
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tion Coordinating Board, or the United States Department of Educa-
tion.

(2) Act--The Social Work Practice Act, Texas Occupations
Code, Chapter 505, concerning the licensure and regulation of social
workers.

(3) Agency--A public or private employer, contractor or
business entity providing social work services.

(4) Assessment--An ongoing process of gathering in-
formation about and reaching an understanding of the client or
client group's characteristics, perceived concerns and real problems,
strengths and weaknesses, and opportunities and constraints; assess-
ment may involve administering, scoring and interpreting instruments
designed to measure factors about the client or client group.

(5) Association of Social Work Boards (ASWB)--The in-
ternational organization which represents regulatory boards of social
work and administers the national examinations utilized in the assess-
ment for licensure.

(6) Board--Texas State Board of Social Worker Examiners.

(7) Caserecord--Any information related to a client and the
services provided to that client, however recorded and stored.

(8) Client--An individual, family, couple, group or organi-
zation that receives social work services from a person identified as a
social worker who is licensed by the Council.

(9) Clinical social work--A specialty within the practice of
master social work that requires applying social work theory, knowl-
edge, methods, ethics, and the professional use of self to restore or
enhance social, psychosocial, or bio-psychosocial functioning of indi-
viduals, couples, families, groups, and/or persons who are adversely
affected by social or psychosocial stress or health impairment. Clini-
cal social work practice involves using specialized clinical knowledge
and advanced clinical skills to assess, diagnose, and treat mental, emo-
tional, and behavioral disorders, conditions and addictions, including
severe mental illness and serious emotional disturbances in adults, ado-
lescents and children. Treatment methods may include, but are not lim-
ited to, providing individual, marital, couple, family, and group psy-
chotherapy. Clinical social workers are qualified and authorized to use
the Diagnostic and Statistical Manual of Mental Disorders (DSM), the
International Classification of Diseases (ICD), Current Procedural Ter-
minology (CPT) codes, and other diagnostic classification systems in
assessment, diagnosis, and other practice activities. The practice of
clinical social work is restricted to either a Licensed Clinical Social
Worker, or a Licensed Master Social Worker under clinical supervi-
sion in employment or under a clinical supervision plan.

(10) Confidential information--Individually identifiable in-
formation relating to a client, including the client's identity, demo-
graphic information, physical or mental health condition, the services
the client received, and payment for past, present, or future services
the client received or will receive. Confidentiality is limited in cases
where the law requires mandated reporting, where third persons have
legal rights to the information, and where clients grant permission to
share confidential information.

(11) Conditions of exchange--Setting reimbursement rates
or fee structures, as well as business rules or policies involving issues
such as setting and cancelling appointments, maintaining office hours,
and managing insurance claims.

(12) Counseling, clinical--The use of clinical social work
to assist individuals, couples, families or groups in learning to solve
problems and make decisions about personal, health, social, educa-
tional, vocational, financial, and other interpersonal concerns.

(13) Counseling, supportive--The methods used to help in-
dividuals create and maintain adaptive patterns. Such methods may
include, but are not limited to, building community resources and net-
works, linking clients with services and resources, educating clients
and informing the public, helping clients identify and build strengths,
leading community groups, and providing reassurance and support.

(14) Council--the Texas Behavioral Health Executive
Council.

(15) Consultation--Providing advice, opinions and confer-
ring with other professionals regarding social work practice.

(16) Continuing education--Education or training aimed at
maintaining, improving, or enhancing social work practice.

(17) Council on Social Work Education (CSWE)--The na-
tional organization that accredits social work education schools and
programs.

(18) Direct practice--Providing social work services
through personal contact and immediate influence to help clients
achieve goals.

(19) Dual or multiple relationship--A relationship that oc-
curs when social workers interact with clients in more than one capac-
ity, whether it be before, during, or after the professional, social, or
business relationship. Dual or multiple relationships can occur simul-
taneously or consecutively.

(20) Electronic practice--Interactive social work practice
that is aided by or achieved through technological methods, such as
the web, the Internet, social media, electronic chat groups, interactive
TV, list serves, cell phones, telephones, faxes, and other emerging tech-
nology.

(21) Examination--A standardized test or examination, ap-
proved by the Council, which measures an individual's social work
knowledge, skills and abilities.

(22) Equivalent or substantially equivalent - a licensing
standard or requirement for an out-of-state license that is equal to or
greater than a Texas licensure requirement shall be deemed equivalent
or substantially equivalent.

(23) Executive Director - the executive director for the
Texas Behavioral Health Executive Council. The executive director
may delegate responsibilities to other staff members.

(24) Exploitation--Using a pattern, practice or scheme of
conduct that can reasonably be construed as primarily meeting the li-
censee's needs or benefitting the licensee rather than being in the best
interest of the client. Exploitation involves the professional taking ad-
vantage of the inherently unequal power differential between client and
professional. Exploitation also includes behavior at the expense of an-
other practitioner. Exploitation may involve financial, business, emo-
tional, sexual, verbal, religious and/or relational forms.

(25) Field placement--A formal, supervised, planned, and
evaluated experience in a professional setting under the auspices of a
CSWE-accredited social work program and meeting CSWE standards.

(26) Fraud--A social worker's misrepresentation or omis-
sion about qualifications, services, finances, or related activities or in-
formation, or as defined by the Texas Penal Code or by other state or
federal law.

(27) Full-time experience--Providing social work services
thirty or more hours per week.
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(28) Group supervision for licensure or for specialty recog-
nition--Providing supervision to a minimum of two and a maximum of
six supervisees in a designated supervision session.

(29) Health care professional--A licensee or any other per-
son licensed, certified, or registered by the State of Texas in a health
related profession.

(30) Impaired professional--A licensee whose ability to
perform social work services is impaired by the licensee's physical
health, mental health, or by medication, drugs or alcohol.

(31) Independent clinical practice--The practice of clinical
social work in which the social worker, after having completed all re-
quirements for clinical licensure, assumes responsibility and account-
ability for the nature and quality of client services, pro bono or in ex-
change for direct payment or third party reimbursement. Independent
clinical social work occurs in independent settings.

(32) Independent non-clinical practice--The unsupervised
practice of non-clinical social work outside of an organizational setting,
in which the social worker, after having completed all requirements for
independent non-clinical practice recognition, assumes responsibility
and accountability for the nature and quality of client services, pro bono
or in exchange for direct payment or third party reimbursement.

(33) Independent Practice Recognition--A specialty recog-
nition related to unsupervised non-clinical social work at the LBSW
or LMSW category of licensure, which denotes that the licensee has
earned the specialty recognition, commonly called IPR, by successfully
completing additional supervision which enhances skills in providing
independent non-clinical social work.

(34) Individual supervision for licensure or specialty
recognition--Supervision for professional development provided to
one supervisee during the designated supervision session.

(35) LBSW--Licensed Baccalaureate Social Worker.
(36) LCSW--Licensed Clinical Social Worker.

(37) License--A regular or temporary Council-issued li-
cense, including LBSW, LMSW, and LCSW. Some licenses may carry
an additional specialty recognition, such as LMSW-AP, LBSW-IPR,
or LMSW-IPR.

(38) Licensee--A person licensed by the Council to prac-
tice social work.

(39) LMSW--Licensed Master Social Worker.

(40) LMSW-AP--Licensed Master Social Worker with the
Advanced Practitioner specialty recognition for non-clinical practice.
This specialty recognition will no longer be conferred after September
1, 2017. Licensees under a [Ceuneil-appreved] supervision plan for
this specialty recognition before September 1, 2017 will be permitted
to complete supervision and examination for this specialty recognition.

(41) Non-clinical social work--Professional social work
which incorporates non-clinical work with individuals, families,
groups, communities, and social systems which may involve locating
resources, negotiating and advocating on behalf of clients or client
groups, administering programs and agencies, community organizing,
teaching, researching, providing employment or professional devel-
opment non-clinical supervision, developing and analyzing policy,
fund-raising, and other non-clinical activities.

(42) Person--An individual, corporation, partnership, or
other legal entity.

(43) Psychotherapy--Treatment in which a qualified social
worker uses a specialized, formal interaction with an individual, cou-

ple, family, or group by establishing and maintaining a therapeutic rela-
tionship to understand and intervene in intrapersonal, interpersonal and
psychosocial dynamics; and to diagnose and treat mental, emotional,
and behavioral disorders and addictions.

(44) Recognition--Authorization from the Council to en-
gage in the independent or specialty practice of social work services.

(45) Rules--Provisions of this chapter specifying how the
Council implements the Act-as well as Title 22, Chapters 881-885 of
the Texas Administrative Code.

(46) Social work case management--Using a bio-psy-
chosocial perspective to assess, evaluate, implement, monitor and
advocate for services on behalf of and in collaboration with the
identified client or client group.

(47) Social worker--A person licensed under the Act.

(48) Social work practice--Services which an employee,
independent practitioner, consultant, or volunteer provides for com-
pensation or pro bono to effect changes in human behavior, a person's
emotional responses, interpersonal relationships, and the social con-
ditions of individuals, families, groups, organizations, and communi-
ties. Social work practice is guided by specialized knowledge, acquired
through formal social work education. Social workers specialize in
understanding how humans develop and behave within social environ-
ments, and in using methods to enhance the functioning of individuals,
families, groups, communities, and organizations. Social work practice
involves the disciplined application of social work values, principles,
and methods including, but not limited to, psychotherapy; marriage,
family, and couples intervention; group therapy and group work; medi-
ation; case management; supervision and administration of social work
services and programs; counseling; assessment, diagnosis, treatment;
policy analysis and development; research; advocacy for vulnerable
groups; social work education; and evaluation.

(49) Supervisor, Council-approved--A person meeting the
requirements set out in §781.402 of this title (relating to Clinical Super-
vision for LCSW and Non-Clinical Supervision for Independent Prac-
tice Recognition), to supervise a licensee towards the LCSW, Indepen-
dent Practice Recognition, or as a result of a Council order. A Coun-
cil-approved supervisor will denote having this specialty recognition
by placing a "-S" after their credential initials, e.g., LBSW-S, LMSW-S
or LCSW-S.

(50) Supervision--Supervision includes:

(A) administrative or work-related supervision of an
employee, contractor or volunteer that is not related to qualification
for licensure, practice specialty recognition, a disciplinary order, or a
condition of new or continued licensure;

(B) clinical supervision of a Licensed Master Social
Worker in a setting in which the LMSW is providing clinical services;
the supervision may be provided by a Licensed Professional Counselor,
Licensed Psychologist, Licensed Marriage and Family Therapist,
Licensed Clinical Social Worker or Psychiatrist. This supervision is
not related to qualification for licensure, practice specialty recognition,
a disciplinary order, or a condition of new or continued licensure;

(C) clinical supervision of a Licensed Master Social
Worker, who is providing clinical services and is under a [Couneil-ap-
proved| supervision plan to fulfill supervision requirements for
achieving the LCSW; a Licensed Clinical Social Worker who is a
Council-approved supervisor delivers this supervision;

(D) non-clinical supervision of a Licensed Master So-
cial Worker or Licensed Baccalaureate Social Worker who is provid-
ing non-clinical social work service toward qualifications for indepen-
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dent non-clinical practice recognition; this supervision is delivered by
a Council-approved supervisor; and

(E) Council-ordered supervision of a licensee by a
Council-approved supervisor pursuant to a disciplinary order or as a
condition of new or continued licensure.

(51) Supervision hour--A supervision hour is a minimum
of 60 minutes in length.

(52) Termination--Ending social work services with a
client.

(53) Waiver--The suspension of educational, professional,
and/or examination requirements for applicants who meet the criteria
for licensure under special conditions based on appeal to the Council.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004913

Darrel D. Spinks

Executive Director

Texas State Board of Social Worker Examiners
Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER B. RULES OF PRACTICE
22 TAC §781.302

The Texas Behavioral Health Executive Council proposes
amended §781.302, relating to the practice of social work.

Overview and Explanation of the Proposed Rule. The proposed
amended rule, in conjunction with other rule amendments pub-
lished in this edition of the Texas Register, will no longer require
the preapproval of a supervision plan in order to accrue super-
vised experience required for the issuance of a license as a clin-
ical social worker (LCSW) or for independent practice recogni-
tion for a baccalaureate social worker (LBSW) or a master social
worker (LMSW). Supervised experience will still be required, at
the same requisite level that is currently in place, but documenta-
tion of the required supervised experience will now only be sub-
mitted to the Executive Council when the applicant is applying for
either the LCSW or independent practice recognition. The Exec-
utive Council anticipates the proposed amendment will address
the backlog of applications and expedite future applications re-
ceived.

If a rule will pertain to the qualifications necessary to obtain a
license, then the rule must first be proposed to the Executive
Council by the applicable board for the profession before the Ex-
ecutive Council may propose or adopt such a rule, see §507.153
of the Tex. Occ. Code. The proposed amendment pertains to
supervised experience requirements for licensure as an LCSW
or for independent practice recognition for an LBSW or LMSW;
therefore, this rule is covered by §507.153 of the Tex. Occ.
Code.

The Texas State Board of Social Worker Examiners, in accor-
dance with §505.2015 of the Tex. Occ. Code, previously voted
and, by a majority, approved to propose this rule to the Execu-

tive Council. Therefore, the Executive Council has complied with
Chapters 505 and 507 of the Tex. Occ. Code and may propose
this rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater efficiencies in the application and
licensing process while still maintaining the same requirements
and standards for obtaining a license. Therefore, it is anticipated
that applications will be processed faster, increasing the amount
of licensed and qualified professionals in Texas, while still main-
taining the same minimum requirements for competency. Mr.
Spinks has also determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be to help the Executive Council
protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
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not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may
also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute un-
der which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §505.2015 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §505.2015 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied

with Chapters 505 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

Sections 781.102, 781.401, 781.402, 781.403, 781.404, and
781.406 are affected by this proposed rule; no other code,
articles or statutes are affected by this section.

§781.302.  The Practice of Social Work.

(a) Practice of Baccalaureate Social Work--Applying social
work theory, knowledge, methods, ethics and the professional use of
self to restore or enhance social, psychosocial, or bio-psychosocial
functioning of individuals, couples, families, groups, organizations
and communities. Baccalaureate Social Work is generalist practice
and may include interviewing, assessment, planning, intervention,
evaluation, case management, mediation, counseling, supportive
counseling, direct practice, information and referral, problem solving,
supervision, consultation, education, advocacy, community organi-
zation, and policy and program development, implementation, and
administration.

(b) Practice of Independent Non-Clinical Baccalaureate So-
cial Work--An LBSW recognized for independent practice, known as
LBSW-IPR, may provide any non-clinical baccalaureate social work
services in either an employment or an independent practice setting.
An LBSW-IPR may work under contract, bill directly for services, and
bill third parties for reimbursements for services. An LBSW-IPR must
restrict his or her independent practice to providing non-clinical social
work services.

(c) Practice of Master's Social Work--Applying social work
theory, knowledge, methods and ethics and the professional use of
self to restore or enhance social, psychosocial, or bio-psychosocial
functioning of individuals, couples, families, groups, organizations
and communities. An LMSW may practice clinical social work in
an agency employment setting under clinical supervision, under a
[Couneil-approved] supervision plan, or under contract with an agency
when under a [Ceuneil-approved] clinical supervision plan. Master's
Social Work practice may include applying specialized knowledge
and advanced practice skills in assessment, treatment, planning,
implementation and evaluation, case management, mediation, coun-
seling, supportive counseling, direct practice, information and referral,
supervision, consultation, education, research, advocacy, community
organization and developing, implementing and administering poli-
cies, programs and activities. An LMSW may engage in Baccalaureate
Social Work practice.

(d) Advanced Non-Clinical Practice of LMSWs--An LMSW
recognized as an Advanced Practitioner (LMSW-AP) may provide any
non-clinical social work services in either an employment or an inde-
pendent practice setting. An LMSW-AP may work under contract, bill
directly for services, and bill third parties for reimbursements for ser-
vices. An LMSW-AP must restrict his or her practice to providing
non-clinical social work services.

(e) Independent Practice for LMSWs--An LMSW recognized
for independent practice may provide any non-clinical social work ser-
vices in either an employment or an independent practice setting. This
licensee is designated as LMSW-IPR. An LMSW-IPR may work under
contract, bill directly for services, and bill third parties for reimburse-
ments for services. An LMSW-IPR must restrict his or her independent
practice to providing non-clinical social work services.
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() Practice of Clinical Social Work--The practice of social
work that requires applying social work theory, knowledge, methods,
ethics, and the professional use of self to restore or enhance social,
psychosocial, or bio-psychosocial functioning of individuals, couples,
families, groups, and/or persons who are adversely affected by social
or psychosocial stress or health impairment. The practice of clinical
social work requires applying specialized clinical knowledge and ad-
vanced clinical skills in assessment, diagnosis, and treatment of mental,
emotional, and behavioral disorders, conditions and addictions, includ-
ing severe mental illness and serious emotional disturbances in adults,
adolescents, and children. The clinical social worker may engage in
Baccalaureate Social Work practice and Master's Social Work practice.
Clinical treatment methods may include but are not limited to provid-
ing individual, marital, couple, family, and group therapy, mediation,
counseling, supportive counseling, direct practice, and psychotherapy.
Clinical social workers are qualified and authorized to use the Diag-
nostic and Statistical Manual of Mental Disorders (DSM), the Interna-
tional Classification of Diseases (ICD), Current Procedural Terminol-
ogy (CPT) Codes, and other diagnostic classification systems in assess-
ment, diagnosis, treatment and other practice activities. An LCSW may
provide any clinical or non-clinical social work service or supervision
in either an employment or independent practice setting. An LCSW
may work under contract, bill directly for services, and bill third par-
ties for service reimbursements.

(g) A licensee who is not recognized for independent practice
or who is not under a [Ceuneil-approved] non-clinical supervision plan
must not engage in any independent practice that falls within the defi-
nition of social work practice in §781.102 of this title (relating to Def-
initions) without being licensed and recognized by the Council, unless
the person is licensed in another profession and acting solely within the
scope of that license. If the person is practicing professionally under
another license, the person may not use the titles "licensed clinical so-
cial worker," "licensed master social worker," "licensed social worker,"
or "licensed baccalaureate social worker," or any other title or initials
that imply social work licensure unless one holds the appropriate li-
cense or independent practice recognition.

(h) An LBSW or LMSW who is not recognized for indepen-
dent practice may not provide direct social work services to clients from
a location that she or he owns or leases and that is not owned or leased
by an employer or other legal entity with responsibility for the client.
This does not preclude in-home services such as in-home health care
or the use of electronic media to provide services in an emergency.

(i) An LBSW or LMSW who is not recognized for indepen-
dent practice may practice for remuneration in a direct employment or
agency setting but may not work independently, bill directly to patients
or bill directly to third party payers, unless the LBSW or LMSW is un-
der a formal [Ceuneil appreved] supervision plan.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004914

Darrel D. Spinks

Executive Director

Texas State Board of Social Worker Examiners
Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-7706

¢ ¢ ¢

SUBCHAPTER C. APPLICATION AND
LICENSING
22 TAC §781.401

The Texas Behavioral Health Executive Council proposes
amended §781.401, relating to qualifications for licensure.

Overview and Explanation of the Proposed Rule. The proposed
amended rule, in conjunction with other rule amendments pub-
lished in this edition of the Texas Register, will no longer require
the preapproval of a supervision plan in order to accrue super-
vised experience required for the issuance of a license as a clin-
ical social worker (LCSW) or for independent practice recogni-
tion for a baccalaureate social worker (LBSW) or a master social
worker (LMSW). Supervised experience will still be required, at
the same requisite level that is currently in place, but documenta-
tion of the required supervised experience will now only be sub-
mitted to the Executive Council when the applicant is applying for
either the LCSW or independent practice recognition. The Exec-
utive Council anticipates the proposed amendment will address
the backlog of applications and expedite future applications re-
ceived.

If a rule will pertain to the qualifications necessary to obtain a
license, then the rule must first be proposed to the Executive
Council by the applicable board for the profession before the Ex-
ecutive Council may propose or adopt such a rule, see §507.153
of the Tex. Occ. Code. The proposed amendment pertains to
supervised experience requirements for licensure as an LCSW
or for independent practice recognition for an LBSW or LMSW;
therefore, this rule is covered by §507.153 of the Tex. Occ.
Code.

The Texas State Board of Social Worker Examiners, in accor-
dance with §505.2015 of the Tex. Occ. Code, previously voted
and, by a majority, approved to propose this rule to the Execu-
tive Council. Therefore, the Executive Council has complied with
Chapters 505 and 507 of the Tex. Occ. Code and may propose
this rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater efficiencies in the application and
licensing process while still maintaining the same requirements
and standards for obtaining a license. Therefore, it is anticipated
that applications will be processed faster, increasing the amount
of licensed and qualified professionals in Texas, while still main-
taining the same minimum requirements for competency. Mr.
Spinks has also determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be to help the Executive Council
protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.
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Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may
also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute un-
der which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of

the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §505.2015 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §505.2015 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 505 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

Sections 781.102, 781.302, 781.402, 781.403, 781.404, and
781.406 are affected by this proposed rule; no other code,
articles or statutes are affected by this section.

$§781.401.  Qualifications for Licensure.

(a) Licensure. The following education and experience is re-
quired for licensure as designated. If an applicant for a license has held
a substantially equivalent license in good standing in another jurisdic-
tion for one year immediately preceding the date of application, the
applicant will be deemed to have met the experience requirement un-
der this chapter.

(1) Licensed Clinical Social Worker (LCSW).

(A) Hasbeen conferred a master's degree in social work
from a CSWE-accredited social work program, or a doctoral degree in
social work from an accredited institution of higher learning accept-
able to the Council, and has documentation in the form of a university
transcript of successfully completing a field placement in social work.

(B) Has had 3000 hours of [Ceuneil-approved] super-
vised professional clinical experience over a period of 24 to 48 months,
or its equivalent if the experience was completed in another jurisdic-
tion. Supervised [ ised] professional experi-
ence must comply with §781.404 of this title (relating to Recognition
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as a Council-approved Supervisor and the Supervision Process) and all
other applicable laws and rules.

(C) Has had a minimum of 100 hours of [Ceuneil-ap-
proved] supervision, over the course of the 3000 hours of experience,
with a Council-approved supervisor. Supervised experience must have
occurred within the five calendar years immediately preceding the date
of LCSW application. If the social worker completed supervision in
another jurisdiction, the social worker shall have the supervision veri-
fied by the regulatory authority in the other jurisdiction. If such veri-
fication is impossible, the social worker may request that the Council
accept alternate verification of supervision.

(D) Has passed the Clinical examination administered
nationally by ASWB.

(2) Licensed Master Social Worker (LMSW).

(A) Hasbeen conferred a master's degree in social work
from a CSWE-accredited social work program, or a doctoral degree in
social work from an accredited university, and has documentation in
the form of a university transcript of successfully completing a field
placement in social work.

(B) Has passed the Master's examination administered
nationally by ASWB.

(3) Licensed Baccalaureate Social Worker (LBSW).

(A) Hasbeen conferred a baccalaureate degree in social
work from a CSWE accredited social work program.

(B) Has passed the Bachelors examination adminis-
tered nationally by ASWB.

(b) Specialty Recognition. The following education and expe-
rience is required for specialty recognitions.

(1) Licensed Master Social Worker-Advanced Practitioner
(LMSW-AP).

(A) Is currently licensed in the State of Texas or meets
the current requirements for licensure as an LMSW.

(B) While fully licensed as a social worker, has had
3000 hours of [Ceuncil-appreved] supervised professional non-clin-
ical social work experience over a period of 24 to 48 months, or its
equivalent if the experience was completed in another jurisdiction.
Supervised [ ised] professional experience
must comply with §781.404 of this title and all other applicable laws
and rules.

(C) Has had a minimum of 100 hours of [Ceuneil-ap-
proved] supervision, over the course of the 3000 hours of experience,
with a Council-approved supervisor. Supervised experience must have
occurred within the five calendar years immediately preceding the date
of LMSW-AP application. If supervision was completed in another
jurisdiction, the social worker must have the supervision verified by
the regulatory authority in the other jurisdiction. If such verification is
impossible, the social worker may request that the Council accept al-
ternate verification of supervision.

(D) Has passed the Advanced Generalist examination
administered nationally by the ASWB.

(2) Independent Non-clinical Practice.

(A) Is currently licensed in the State of Texas as an
LBSW or LMSW.

(B) While fully licensed as a social worker has had 3000
hours of [Ceuneil-approved] supervised full-time social work experi-
ence over a minimum two-year period, but within a maximum five-year

period or its equivalent if the experience was completed in another
state. Supervised [ i ised] professional experi-
ence must comply with §781.404 of this title and all other applicable
laws and rules.

(C) Has had a minimum of 100 hours of [Ceuneil-ap-
proved] supervision, over the course of the 3000 hours of experience,
with a Council-approved supervisor. Supervised experience must have
occurred within the 5 calendar years immediately preceding the date
of application for IPR specialty recognition. If supervision was com-
pleted in another jurisdiction, the social worker shall have the super-
vision verified by the regulatory authority in the other jurisdiction. If
such verification is impossible, the social worker may request that the
Council accept alternate verification.

(c) Applicants for a license must complete the Council's ju-
risprudence examination and submit proof of completion at the time of
application.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004915

Darrel D. Spinks

Executive Director

Texas State Board of Social Worker Examiners
Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §781.402

The Texas Behavioral Health Executive Council proposes
amended §781.402, relating to clinical supervision for LCSW
and non-clinical supervision for independent practice recogni-
tion.

Overview and Explanation of the Proposed Rule. The proposed
amended rule, in conjunction with other rule amendments pub-
lished in this edition of the Texas Register, will no longer require
the preapproval of a supervision plan in order to accrue super-
vised experience required for the issuance of a license as a clin-
ical social worker (LCSW) or for independent practice recogni-
tion for a baccalaureate social worker (LBSW) or a master social
worker (LMSW). Supervised experience will still be required, at
the same requisite level that is currently in place, but documenta-
tion of the required supervised experience will now only be sub-
mitted to the Executive Council when the applicant is applying for
either the LCSW or independent practice recognition. The Exec-
utive Council anticipates the proposed amendment will address
the backlog of applications and expedite future applications re-
ceived.

If a rule will pertain to the qualifications necessary to obtain a
license then the rule must first be proposed to the Executive
Council by the applicable board for the profession before the Ex-
ecutive Council may propose or adopt such a rule, see §507.153
of the Tex. Occ. Code. The proposed amendment pertains to
supervised experience requirements for licensure as an LCSW
or for independent practice recognition for an LBSW or LMSW;
therefore, this rule is covered by §507.153 of the Tex. Occ.
Code.
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The Texas State Board of Social Worker Examiners, in accor-
dance with §505.2015 of the Tex. Occ. Code, previously voted
and, by a majority, approved to propose this rule to the Execu-
tive Council. Therefore, the Executive Council has complied with
Chapters 505 and 507 of the Tex. Occ. Code and may propose
this rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater efficiencies in the application and
licensing process while still maintaining the same requirements
and standards for obtaining a license. Therefore, it is anticipated
that applications will be processed faster, increasing the amount
of licensed and qualified professionals in Texas, while still main-
taining the same minimum requirements for competency. Mr.
Spinks has also determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be to help the Executive Council
protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-

ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may
also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute un-
der which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle 1, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §505.2015 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §505.2015 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
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stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 505 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

Sections 781.102, 781.302, 781.401, 781.403, 781.404, and
781.406 are affected by this proposed rule; no other code,
articles or statutes are affected by this section.

§781.402.  Clinical Supervision for LCSW and Non-Clinical Supervi-
sion for Independent Practice Recognition.

(a) A person who has obtained a temporary license may not
begin the supervision process toward independent non-clinical practice
or independent clinical practice until the regular license is issued.

(b) To accrue supervised clinical experience required for the
issuance of a LCSW:

(1) an LMSW shall complete a supervision plan form pre-
scribed by the Council, or a form with substantially equivalent informa-
tion, and signed by both the LMSW and the Council-approved clinical
supervisor;

(2) the Council-approved clinical supervisor shall keep a
supervision file on the LMSW that includes the supervision plan, list
of locations where the LMSW provides supervised clinical services,
and a log of clinical experience and supervision earned by the LMSW;

(3) the Council-approved clinical supervisor shall submit a
completed and signed supervision verification form prescribed by the
Council when the LMSW submits an application for re-categorization;
and

(4) the LMSW shall submit an application for re-catego-
rization of his or her licensure to LCSW upon fulfillment of the super-
vision requirements.

by An EMSW whe plans te apply for the ECSW must:}

D within 30 days of initiating supervision; submit to the
Council one clinical supervisory plan for each location of practice for
approval by the Couneil or its designee:}

2y submit a current job deseription from the ageney in
whieh the soctal worker is employed with a verification of authentieity
from the agency director or his or her designee on agency letterhead.
In erder for a plan te be approved; the pesition deseription or other
relevant documentation must demonstrate that the duties of the position
are clinical as defined in this chapter;]

does not recommend that the supervisee is eligible to examine for
4y submit a new supervisory plan within 30 days ef
changing supervisors or practice location; and}
[5)  submitan application for ine his/her i
sure to Licensed Clinical Social Worker.}

(¢) AnLMSW who plans to apply for the LCSW may not open
an independent social work practice to provide clinical social work to
clients.

(d) To accrue supervised experience required for an LBSW or
an LMSW to apply for Independent Practice Recognition the LBSW
or LMSW shall:

(1) complete a supervision plan form prescribed by the
Council, or a form with substantially equivalent information, and
signed by both the LBSW or LMSW and the Council-approved

supervisor;

(2) the Council-approved supervisor shall keep a supervi-
sion file on the LBSW or LMSW that includes the supervision plan,
list of locations where the LBSW or LMSW provides supervised ser-
vices, and a log of experience and supervision earned by the LBSW or
LMSW;

(3) the Council-approved supervisor shall submit a com-
pleted and signed supervision verification form prescribed by the Coun-
cil when the LBSW or LMSW submits an application for Independent
Practice Recognition; and

(4) submit an application for Independent Practice Recog-
nition upon fulfillment of the supervision requirements.

Hd An EBSW or an EMSW whe plans to apply for the Inde-
ce R . :]

HH submit ene supervisory plan to the Couneil for each
location of practice for approval by the Couneil or its designee within
30 days of initiating supervision;}

submit a eurrent job deseription from the ageney in
which the social worker is employed with a verification of authenticity
from the ageney director or his or her designee on ageney letterhead or
submit a copy of the contract or appointment under which the EBSW
or LMSW intends to work, along with a statement from the potential
to supervise the LBSW or LMSW in the setting:}

3 submit a separate supervision verifieation form for
each practice location to the Council within 30 days of the end of

[(4) submit a new supervisory plan within 30 days of
hanei X o ice location ]

(e) A licensee who is required to be supervised as a condition
of initial licensure, continued licensure, or disciplinary action must:

(1) submit one supervisory plan for each practice location
to the Council for approval by the Council or its designee within 30
days of initiating supervision;

(2) submit a current job description from the agency in
which the social worker is employed with a verification of authenticity
from the agency director or his or her designee on agency letterhead or
submit a copy of the contract or appointment under which the licensee
intends to work, along with a statement from the potential supervisor
that the supervisor has reviewed the contract and is qualified to
supervise the licensee in the setting;

(3) ensure that the supervisor submits reports to the Coun-
cil on a schedule determined by the Council. In each report, the su-
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pervisor must address the supervisee's performance, how closely the
supervisee adheres to statutes and rules, any special circumstances that
led to the imposition of supervision, and recommend whether the super-
visee should continue licensure. If the supervisor does not recommend
the supervisee for continued licensure, the supervisor must provide spe-
cific reasons for not recommending the supervisee. The Council may
consider the supervisor's reservations as it evaluates the supervision
verification the supervisee submits; and

(4) notify the Council immediately if there is a disruption in
the supervisory relationship or change in practice location and submit a
new supervisory plan within 30 days of the break or change in practice
location.

(f) This rule shall apply to all pending applications, supervi-
sion plans awaiting review or previously approved, as well as all future
applications filed with the Council.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004916

Darrel D. Spinks

Executive Director

Texas State Board of Social Worker Examiners
Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §781.403

The Texas Behavioral Health Executive Council proposes
amended §781.403, relating to independent practice recognition
(non-clinical).

Overview and Explanation of the Proposed Rule. The proposed
amended rule, in conjunction with other rule amendments pub-
lished in this edition of the Texas Register, will no longer require
the preapproval of a supervision plan in order to accrue super-
vised experience required for the issuance of a license as a clin-
ical social worker (LCSW) or for independent practice recogni-
tion for a baccalaureate social worker (LBSW) or a master social
worker (LMSW). Supervised experience will still be required, at
the same requisite level that is currently in place, but documenta-
tion of the required supervised experience will now only be sub-
mitted to the Executive Council when the applicant is applying for
either the LCSW or independent practice recognition. The Exec-
utive Council anticipates the proposed amendment will address
the backlog of applications and expedite future applications re-
ceived.

If a rule will pertain to the qualifications necessary to obtain a
license then the rule must first be proposed to the Executive
Council by the applicable board for the profession before the Ex-
ecutive Council may propose or adopt such a rule, see §507.153
of the Tex. Occ. Code. The proposed amendment pertains to
supervised experience requirements for licensure as an LCSW
or for independent practice recognition for an LBSW or LMSW;
therefore, this rule is covered by §507.153 of the Tex. Occ.
Code.

The Texas State Board of Social Worker Examiners, in accor-
dance with §505.2015 of the Tex. Occ. Code, previously voted

and, by a majority, approved to propose this rule to the Execu-
tive Council. Therefore, the Executive Council has complied with
Chapters 505 and 507 of the Tex. Occ. Code and may propose
this rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater efficiencies in the application and
licensing process while still maintaining the same requirements
and standards for obtaining a license. Therefore, it is anticipated
that applications will be processed faster, increasing the amount
of licensed and qualified professionals in Texas, while still main-
taining the same minimum requirements for competency. Mr.
Spinks has also determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be to help the Executive Council
protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
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crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may
also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute un-
der which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §505.2015 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §505.2015 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied

with Chapters 505 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

Sections 781.102, 781.302, 781.401, 781.402, 781.404, and
781.406 are affected by this proposed rule; no other code,
articles or statutes are affected by this section.

§781.403. Independent Practice Recognition (Non-Clinical).

(a) An LBSW or LMSW who seeks to obtain [Ceuneil
approval for| the specialty recognition of independent non-clinical
practice shall meet requirements and parameters set by the Council in
§781.401 of this title (relating to Qualifications for Licensure).

(b) An individual supervising an LBSW for independent non-
clinical practice recognition shall be an LBSW recognized for inde-
pendent non-clinical practice; an LMSW recognized for independent
non-clinical practice; an LMSW-AP; or an LCSW. The supervisor shall
be Council-approved.

(¢) An individual supervising an LMSW for the independent
non-clinical practice recognition shall be Council-approved and shall
be an LMSW recognized for independent non-clinical practice, an
LMSW-AP, or an LCSW.

(d) A person who has obtained only the temporary license may
not begin supervision until the Council issues a regular license.

() The Council may use the Internal Revenue Service (IRS)
guidelines developed in 1996 to demonstrate whether a professional is
an independent contractor or an employee. These guidelines revolve
around the control an employer has in an employer-employee relation-
ship, in which the employer has the right to control the "means and
details" by which services are performed.

(1) Behavioral control. The employer can control the em-
ployee's behavior by giving instructions about how the work gets done
rather than simply looking at the end products of work. The more de-
tailed the instructions, the more control the employer exercises. An
employer requiring that employees be trained for the job is also an ex-
ample of behavioral control, though contractors may also go through
training.

(2) Financial control.  The employer determines the
amount and regularity of payments to employees. A contractor is
typically paid when he/she completes the work, and the contractor
usually sets a timeframe for completing the work. The most important
element of financial control is that a contractor has more freedom to
make business decisions that affect the profitability of his/her work.
A contractor, for instance, may invest in renting an office or buying
equipment, while the employee does not. While employees are usually
reimbursed for job-related expenses, the contractor may or may not be
reimbursed, but lack of reimbursement usually signals that a worker
is independent. An independent contractor often makes his or her
services available to other potential clients, while an employee does
not.

(3) Relationship of the parties. The intent of the relation-
ship is significant. The relationship is usually outlined in the written
contract and gives one party more control than the other. If a company
gives a worker employee benefits, the worker is an employee. The
ability to terminate the relationship is another evidence of control in
the relationship. If the employer-employee relationship appears to be
permanent, it denotes an employee, not contractor, relationship. If a
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worker performs activities that are a key aspect of the company's reg-
ular business, that denotes an employee status.

(f) An LBSW or LMSW who plans to apply for the specialty
recognition of non-clinical independent practice shall follow proce-
dures set out in §781.402 of this title (relating to Clinical Supervision
for LCSW and Non-Clinical Supervision for LMSW-AP and Indepen-
dent Practice Recognition).

(g) An LBSW or LMSW may practice independently when
the LMSW or LBSW holds the independent practice specialty recogni-
tion, or when under a supervision plan for independent practice but the
Council-approved supervisor is still responsible for the acts or omis-
sions of the supervisee while providing services under the supervision
plan [that has been approved by the Couneil] .

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004917

Darrel D. Spinks

Executive Director

Texas State Board of Social Worker Examiners
Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-7706

L4 ¢ L4
22 TAC §781.404

The Texas Behavioral Health Executive Council proposes
amended §781.404, relating to recognition as a Council-ap-
proved supervisor and the supervision process.

Overview and Explanation of the Proposed Rule. The proposed
amended rule, in conjunction with other rule amendments pub-
lished in this edition of the Texas Register, will no longer require
the preapproval of a supervision plan in order to accrue super-
vised experience required for the issuance of a license as a clin-
ical social worker (LCSW) or for independent practice recogni-
tion for a baccalaureate social worker (LBSW) or a master social
worker (LMSW). Supervised experience will still be required, at
the same requisite level that is currently in place, but documenta-
tion of the required supervised experience will now only be sub-
mitted to the Executive Council when the applicant is applying for
either the LCSW or independent practice recognition. The Exec-
utive Council anticipates the proposed amendment will address
the backlog of applications and expedite future applications re-
ceived.

If a rule will pertain to the qualifications necessary to obtain a
license, then the rule must first be proposed to the Executive
Council by the applicable board for the profession before the Ex-
ecutive Council may propose or adopt such a rule, see §507.153
of the Tex. Occ. Code. The proposed amendment pertains to
supervised experience requirements for licensure as an LCSW
or for independent practice recognition for an LBSW or LMSW;
therefore, this rule is covered by §507.153 of the Tex. Occ.
Code.

The Texas State Board of Social Worker Examiners, in accor-
dance with §505.2015 of the Tex. Occ. Code, previously voted
and, by a majority, approved to propose this rule to the Execu-
tive Council. Therefore, the Executive Council has complied with

Chapters 505 and 507 of the Tex. Occ. Code and may propose
this rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or
administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater efficiencies in the application and
licensing process while still maintaining the same requirements
and standards for obtaining a license. Therefore, it is anticipated
that applications will be processed faster, increasing the amount
of licensed and qualified professionals in Texas, while still main-
taining the same minimum requirements for competency. Mr.
Spinks has also determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be to help the Executive Council
protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
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it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may
also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute un-
der which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §505.2015 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §505.2015 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 505 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

Sections 781.102, 781.302, 781.401, 781.402, 781.403, and
781.406 are affected by this proposed rule; no other code,
articles or statutes are affected by this section.

$781.404.  Recognition as a Council-approved Supervisor and the Su-
pervision Process.

(a) Types of supervision include:

(1) administrative or work-related supervision of an em-
ployee, contractor or volunteer that is not related to qualification for
licensure, practice specialty recognition, a disciplinary order, or a con-
dition of new or continued licensure;

(2) clinical supervision of a Licensed Master Social Worker
in a setting in which the LMSW is providing clinical services; the
supervision may be provided by a Licensed Professional Counselor,
Licensed Psychologist, Licensed Marriage and Family Therapist, Li-
censed Clinical Social Worker or Psychiatrist. This supervision is not
related to qualification for licensure, practice specialty recognition, a
disciplinary order, or a condition of new or continued licensure;

(3) clinical supervision of a Licensed Master Social
Worker, who is providing clinical services and is under a [Couneil-ap-
proved] supervision plan to fulfill supervision requirements for
achieving the LCSW; a Licensed Clinical Social Worker who is a
Council-approved supervisor delivers this supervision;

(4) non-clinical supervision of a Licensed Master Social
Worker or Licensed Baccalaureate Social Worker who is providing
non- clinical social work service toward qualifications for indepen-
dent non-clinical practice recognition; this supervision is delivered by
a Council-approved supervisor;

(5) non-clinical supervision of a Licensed Master Social
Worker who is providing non-clinical social work service toward qual-
ifications for the LMSW-AP; this supervision is delivered by a Coun-
cil-approved supervisor; or

(6) Council-ordered supervision of a licensee by a Council-
approved supervisor pursuant to a disciplinary order or as a condition
of new or continued licensure.

(b) A person who wishes to be a Council-approved supervisor
must file an application and pay the applicable fee.

(1) A Council-approved supervisor must be actively
licensed in good standing by the Council as an LBSW, an LMSW, an
LCSW, or be recognized as an Advanced Practitioner (LMSW-AP),
or hold the equivalent social work license in another jurisdiction. The
person applying for Council-approved status must have practiced at
his/her category of licensure for two years. The Council-approved
supervisor shall supervise only those supervisees who provide services
that fall within the supervisor's own competency.

(2) The Council-approved supervisor is responsible for the
social work services provided within the supervisory plan.

(3) The Council-approved supervisor must have completed
a supervisor's training program acceptable to the Council.

(4) The Council-approved supervisor must complete three
hours of continuing education every biennium in supervision theory,
skills, strategies, and/or evaluation.
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(5) The Council-approved supervisor must designate at
each license renewal that he/she wishes to continue Council-approved
supervisor status.

(6) The Council-approved supervisor must submit required
documentation and fees to the Council.

(7) When alicensee is designated Council-approved super-
visor, he or she may perform the following supervisory functions.

(A) An LCSW may supervise clinical experience to-
ward the LCSW license, non-clinical experience toward the Advanced
Practitioner specialty recognition, non-clinical experience toward the
Independent Practice Recognition (non-clinical), and Council-ordered
probated suspension;

(B) An LMSW-AP may supervise non-clinical experi-
ence toward the Advanced Practitioner specialty recognition; non-clin-
ical experience toward the non-clinical Independent Practice Recogni-
tion; and Council-ordered probated suspension for non-clinical practi-
tioners;

(C) An LMSW with the Independent Practice Recogni-
tion (non-clinical) who is a Council-approved supervisor may super-
vise an LBSW's or LMSW's non-clinical experience toward the non-
clinical Independent Practice Recognition; and an LBSW or LMSW
(non-clinical) under Council-ordered probated suspension;

(D) An LBSW with the non-clinical Independent Prac-
tice Recognition who is a Council-approved supervisor may supervise
an LBSW's non-clinical experience toward the non-clinical Indepen-
dent Practice Recognition; and an LBSW under Council-ordered pro-
bated suspension.

(8) The approved supervisor must renew the approved su-
pervisor status in conjunction with the biennial license renewal. The
approved supervisor may surrender supervisory status by documenting
the choice on the appropriate Council renewal form and subtracting the
supervisory renewal fee from the renewal payment. If a licensee who
has surrendered supervisory status desires to regain supervisory status,
the licensee must reapply and meet the current requirements for ap-
proved supervisor status.

(9) A supervisor must maintain the qualifications described
in this section while he or she is providing supervision.

(10) A Council-approved supervisor who wishes to pro-

vide any form of supervision [Ceuneil-appreved] or Council-ordered
supervision must comply with the following:

(A) The supervisor is obligated to keep legible, accu-
rate, complete, signed supervision notes and must be able to produce
such documentation for the Council if requested. The notes shall doc-
ument the content, duration, and date of each supervision session.

(B) A social worker may contract for supervision with
written approval of the employing agency. A copy of the approval must
accompany the supervisory plan submitted to the Council.

(C) A Council-approved supervisor may not charge or
collect a fee or anything of value from his or her employee or contract
employee for the supervision services provided to the employee or con-
tract employee.

(D) Before entering into a supervisory plan
[agreement], the supervisor shall be aware of all conditions of
exchange with the clients served by her or his supervisee. The
supervisor shall not provide supervision if the supervisee is practicing
outside the authorized scope of the license. If the supervisor believes
that a social worker is practicing outside the scope of the license, the
supervisor shall make a report to the Council.

(E) A supervisor shall not be employed by or under the
employment supervision of the person who he or she is supervising.

(F) A supervisor shall not be a family member of the
person being supervised.

(G) A supervisee must have a clearly defined job de-
scription and responsibilities.

(H) A supervisee who provides client services for pay-
ment or reimbursement shall submit billing to the client or third-party
payers which clearly indicates the services provided and who provided
the services, and specifying the supervisee's licensure category and the
fact that the licensee is under supervision.

(I) If either the supervisor or supervisee has an expired
license or a license that is revoked or suspended during supervision,
supervision hours accumulated during that time will be accepted only
if the licensee appeals to and receives approval from the Council.

(J) A licensee must be a current Council-approved su-
pervisor in order to provide professional development supervision to-
ward licensure or specialty recognition, or to provide Council-ordered
supervision to a licensee. Providing supervision without having met
all requirements for current, valid Council-approved supervisor status
may be grounds for disciplinary action against the supervisor.

(K) The supervisor shall ensure that the supervisee
knows and adheres to Subchapter B, Rules of Practice, of this Chapter.

(L) The supervisor and supervisee shall avoid forming
any relationship with each other that impairs the objective, professional
judgment and prudent, ethical behavior of either.

(M) Should a supervisor become subject to a Council
disciplinary order, that person is no longer a Council-approved super-
visor and must so inform all supervisees, helping them to find alternate
supervision. The person may reapply for Council-approved supervi-
sor status by meeting the terms of the disciplinary order and having
their license in good standing, in addition to submitting an application
for Council-approved supervisor, and proof of completion of a 40-hour
Council-approved supervisor training course, taken no earlier than the
date of execution of the Council order.

(N) The Council may deny, revoke, or suspend Council-
approved supervisory status for violation of the Act or rules. Contin-
uing to supervise after the Council has denied, revoked, or suspended
Council-approved supervisor status, or after the supervisor's supervi-
sory status expires, may be grounds for disciplinary action against the
supervisor.

(O) Ifasupervisor's Council-approved status is expired,
suspended, or revoked, the supervisor shall refund all supervisory fees
the supervisee paid after the date the supervisor ceased to be Council-
approved.

(P) A supervisor is responsible for developing a well-
conceptualized supervision plan with the supervisee, and for updating
that plan whenever there is a change in agency of employment, job
function, goals for supervision, or method by which supervision is pro-
vided.

(Q) All Council-approved supervisors shall have taken
a Council-approved supervision training course by January 1, 2014 in
order to renew Council-approved supervisor status. The Council rec-
ognizes that many licensees have had little, if any, formal education
about supervision theories, strategies, problem-solving, and account-
ability, particularly LBSWs who may supervise licensees toward the
IPR. Though some supervisors have functioned as employment super-
visors for some time and have acquired practical knowledge, their prac-
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tical supervision skills may be focused in one practice area, and may not
include current skills in various supervision methods or familiarity with
emerging supervisory theories, strategies, and regulations. Therefore,
the Council values high-quality, contemporary, multi-modality super-
vision training to ensure that all supervisors have refreshed their super-
visory skills and knowledge in order to help supervisees practice safely

and effectively.

(11) A Council-approved supervisor who wishes to pro-
vide supervision towards licensure as an LCSW or towards specialty
recognition in Independent Practice (IPR) or Advanced Practitioner
(LMSW-AP), which is supervision for professional growth, must com-
ply with the following:

(A) Supervision toward licensure or specialty recogni-
tion may occur in one-on-one sessions, in group sessions, or in a com-
bination of one-on-one and group sessions. Session may transpire in
the same geographic location, or via audio, web technology or other
electronic supervision techniques that comply with HIPAA and Texas
Health and Safety Code, Chapter 611, and/or other applicable state or
federal statutes or rules.

(B) Supervision groups shall have no fewer than two
members and no more than six.

(C) Supervision shall occur in proportion to the number
of actual hours worked, with a base line of one hour of supervision for
every 40 hours worked. If the supervisee works full-time, supervision
shall occur on average at least twice a month and for no less than four
hours per month; if the supervisee works part-time (at least 20 hours
per week), supervision shall occur on average at least once a month
and no less than two hours per month. Supervisory sessions shall last
at least one hour and no more than two hours per session. No more than
10 hours of supervision may be counted in any one month, or 30-day
period, as appropriate, towards satisfying minimum requirements for
licensure or specialty recognition.

(D) The Council considers supervision toward li-
censure or specialty recognition to be supervision which promotes
professional growth. Therefore, all supervision formats must encour-
age clear, accurate communication between the supervisor and the
supervisee, including case-based communication that meets standards
for confidentiality. Though the Council favors supervision formats
in which the supervisor and supervisee are in the same geographical
place for a substantial part of the supervision time, the Council also
recognizes that some current and future technology, such as using
reliable, technologically-secure computer cameras and microphones,
can allow personal face-to-face, though remote, interaction, and can
support professional growth. Supervision formats must be clearly
described in the supervision plan, explaining how the supervision
strategies and methods of delivery meet the supervisee's professional
growth needs and ensure that confidentiality is protected. [The plan
must be approved by the Couneil]

(E) Supervision toward licensure or specialty recogni-
tion must extend over a full 3000 hours over a period of not less than
24 full months and a period of not more than 48 full months for LCSW
or LMSW-AP or not more than 60 full months for Independent Prac-
tice Recognition (IPR). Even if the individual completes the minimum
of 3000 hours of supervised experience and minimum of 100 hours of
supervision prior to 24 months from the start date of supervision, super-
vision which meets the Council's minimum requirements shall extend
to a minimum of 24 full months. A month is a 30-day period or the
length of the actual calendar month, whichever is longer.

(F) The supervisor and the supervisee bear professional
responsibility for the supervisee's professional activities.

(G) If the supervisor determines that the supervisee
lacks the professional skills and competence to practice social work
under a regular license, the supervisor shall develop and implement a
written remediation plan for the supervisee.

(H) Supervised [Couneil-approved supervised] profes-
sional experience required for [tewards] licensure must comply with
§781.401 of this title (relating to Qualifications for Licensure) and
§781.402 of this title (relating to Clinical Supervision for LCSW and
Non-Clinical Supervision for LMSW-AP and Independent Practice
Recognition) of this title and all other applicable laws and rules.

(12) A Council-approved supervisor who wishes to pro-
vide supervision required as a result of a Council order must comply
with this title, all other applicable laws and rules, and/or the following.

(A) A licensee who is required to be supervised as a
condition of'initial licensure, continued licensure, or disciplinary action
must:

(i) submit one supervisory plan for each practice lo-
cation to the Council for approval by the Council or its designee within
30 days of initiating supervision;

(i) submit a current job description from the agency
in which the social worker is employed with a verification of authen-
ticity from the agency director or his or her designee on agency letter-
head or submit a copy of the contract or appointment under which the
licensee intends to work, along with a statement from the potential su-
pervisor that the supervisor has reviewed the contract and is qualified
to supervise the licensee in the setting;

(iii)  ensure that the supervisor submits reports to the
Council on a schedule determined by the Council. In each report, the
supervisor must address the supervisee's performance, how closely the
supervisee adheres to statutes and rules, any special circumstances that
led to the imposition of supervision, and recommend whether the super-
visee should continue licensure. If the supervisor does not recommend
the supervisee for continued licensure, the supervisor must provide spe-
cific reasons for not recommending the supervisee. The Council may
consider the supervisor's reservations as it evaluates the supervision
verification the supervisee submits; and

(iv) notify the Council immediately if there is a dis-
ruption in the supervisory relationship or change in practice location
and submit a new supervisory plan within 30 days of the break or
change in practice location.

(B) The supervisor who agrees to provide Council-or-
dered supervision of a licensee who is under Council disciplinary action
must understand the Council order and follow the supervision stipula-
tions outlined in the order. The supervisor must address with the li-
censee those professional behaviors that led to Council discipline, and
must help to remediate those concerns while assisting the licensee to
develop strategies to avoid repeating illegal, substandard, or unethical
behaviors.

(C) Council-ordered and mandated supervision time-
frames are specified in the Council order.

[(e) A licensee who submits one of the following: a Clinical
Supervision Plan; a Nen-Clinical Supervision Plan; or a Couneil-Or-
dered Supervision Plan, to the Council for approval, shall reccive a
written response from the Council of either approval or deficiency re-
lated to the plan. If no written response is reecived by the licensec
the licensce who has submitted the plan to follow-up with the Coun-
cil office related to receipt and/or status of the plan within 60 days of
submission: If written approval or deficieney is sent to the last known
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address of the licensec, a Council responsc related to acceptance of the
plan shall be considered to have been sent. Supervision and supervised
experience hours are not acceptable to meet minimum requirements
towards licensure or specialty recognition or to satisfy the terms of a
Council order if not accrued under a Council-approved plan without
explicit authorization from the Council.]

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004918

Darrel D. Spinks

Executive Director

Texas State Board of Social Worker Examiners
Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-7706

¢ ¢ ¢
22 TAC §781.406

The Texas Behavioral Health Executive Council proposes
amended §781.406, relating to Required Documentation of
Qualifications for Licensure.

Overview and Explanation of the Proposed Rule. The proposed
amended rule, in conjunction with other rule amendments pub-
lished in this edition of the Texas Register, will no longer require
the preapproval of a supervision plan in order to accrue super-
vised experience required for the issuance of a license as a clin-
ical social worker (LCSW) or for independent practice recogni-
tion for a baccalaureate social worker (LBSW) or a master social
worker (LMSW). Supervised experience will still be required, at
the same requisite level that is currently in place, but documenta-
tion of the required supervised experience will now only be sub-
mitted to the Executive Council when the applicant is applying for
either the LCSW or independent practice recognition. The Exec-
utive Council anticipates the proposed amendment will address
the backlog of applications and expedite future applications re-
ceived.

If a rule will pertain to the qualifications necessary to obtain a
license then the rule must first be proposed to the Executive
Council by the applicable board for the profession before the Ex-
ecutive Council may propose or adopt such a rule, see §507.153
of the Tex. Occ. Code. The proposed amendment pertains to
supervised experience requirements for licensure as an LCSW
or for independent practice recognition for an LBSW or LMSW;
therefore, this rule is covered by §507.153 of the Tex. Occ.
Code.

The Texas State Board of Social Worker Examiners, in accor-
dance with §505.2015 of the Tex. Occ. Code, previously voted
and, by a majority, approved to propose this rule to the Execu-
tive Council. Therefore, the Executive Council has complied with
Chapters 505 and 507 of the Tex. Occ. Code and may propose
this rule.

Fiscal Note. Darrel D. Spinks, Executive Director of the Execu-
tive Council, has determined that for the first five-year period the
proposed rule is in effect, there will be no additional estimated
cost, reduction in costs, or loss or increase in revenue to the state
or local governments as a result of enforcing or administering the
rule. Additionally, Mr. Spinks has determined that enforcing or

administering the rule does not have foreseeable implications re-
lating to the costs or revenues of state or local government.

Public Benefit. Mr. Spinks has determined for the first five-year
period the proposed rule is in effect there will be a benefit to
licensees, applicants, and the general public because the pro-
posed rule will provide greater efficiencies in the application and
licensing process while still maintaining the same requirements
and standards for obtaining a license. Therefore, it is anticipated
that applications will be processed faster, increasing the amount
of licensed and qualified professionals in Texas, while still main-
taining the same minimum requirements for competency. Mr.
Spinks has also determined that for each year of the first five
years the rule is in effect, the public benefit anticipated as a re-
sult of enforcing the rule will be to help the Executive Council
protect the public.

Probable Economic Costs. Mr. Spinks has determined for the
first five-year period the proposed rule is in effect, there will be
no additional economic costs to persons required to comply with
this rule.

Small Business, Micro-Business, and Rural Community Impact
Statement. Mr. Spinks has determined for the first five-year pe-
riod the proposed rule is in effect, there will be no adverse effect
on small businesses, micro-businesses, or rural communities.

Regulatory Flexibility Analysis for Small and Micro-Businesses
and Rural Communities. Mr. Spinks has determined that the
proposed rule will have no adverse economic effect on small
businesses, micro-businesses, or rural communities. Thus, the
Executive Council is not required to prepare a regulatory flexibil-
ity analysis pursuant to §2006.002 of the Tex. Gov't Code.

Local Employment Impact Statement. Mr. Spinks has deter-
mined that the proposed rule will have no impact on local em-
ployment or a local economy. Thus, the Executive Council is not
required to prepare a local employment impact statement pur-
suant to §2001.022 of the Tex. Gov't Code.

Requirement for Rules Increasing Costs to Regulated Persons.
The proposed rule does not impose any new or additional
costs to regulated persons, state agencies, special districts, or
local governments; therefore, pursuant to §2001.0045 of the
Tex. Gov't Code, no repeal or amendment of another rule is
required to offset any increased costs. Additionally, no repeal or
amendment of another rule is required because the proposed
rule is necessary to protect the health, safety, and welfare of the
residents of this state and because regulatory costs imposed by
the Executive Council on licensees is not expected to increase.

Government Growth Impact Statement. For the first five-year
period the proposed rule is in effect, the Executive Council esti-
mates that the proposed rule will have no effect on government
growth. The proposed rule does not create or eliminate a gov-
ernment program; it does not require the creation or elimination
of employee positions; it does not require the increase or de-
crease in future legislative appropriations to this agency; it does
not require an increase or decrease in fees paid to the agency;
it does not create a new regulation; it does not expand an exist-
ing regulation; it does not increase or decrease the number of
individuals subject to the rule's applicability; and it does not pos-
itively or adversely affect the state's economy.

Takings Impact Assessment. Mr. Spinks has determined that
there are no private real property interests affected by the pro-
posed rule. Thus, the Executive Council is not required to pre-
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pare a takings impact assessment pursuant to §2007.043 of the
Tex. Gov't Code.

Request for Public Comments. Comments on the proposed
rule may be submitted to Brenda Skiff, Executive Assistant,
Texas Behavioral Health Executive Council, 333 Guadalupe,
Ste. 3-900, Austin, Texas 78701, within 30 days of publica-
tion of this proposal in the Texas Register. Comments may
also be submitted via fax to (512) 305-7701, or via email to
rules@bhec.texas.gov.

The Executive Council specifically invites comments from the
public on the issues of whether or not the proposed rule will
have an adverse economic effect on small businesses; if the pro-
posed rule is believed to have an adverse effect on small busi-
nesses, estimate the number of small businesses believed to be
impacted by the rule, describe and estimate the economic im-
pact of the rule on small businesses, offer alternative methods
of achieving the purpose of the rule; then explain how the Exec-
utive Council may legally and feasibly reduce that adverse effect
on small businesses considering the purpose of the statute un-
der which the proposed rule is to be adopted; and finally describe
how the health, safety, environmental and economic welfare of
the state will be impacted by the various proposed methods. See
§2006.002(c) and (c-1) of the Tex. Gov't Code.

Statutory Authority. The rule is proposed under Tex. Occ. Code,
Title 3, Subtitle I, Chapter 507, which provides the Texas Be-
havioral Health Executive Council with the authority to make all
rules, not inconsistent with the Constitution and Laws of this
State, which are reasonably necessary for the proper perfor-
mance of its duties and regulations of proceedings before it.

Additionally, the Executive Council proposes this rule pursuant
to the authority found in §507.152 of the Tex. Occ. Code which
vests the Executive Council with the authority to adopt rules nec-
essary to perform its duties and implement Chapter 507 of the
Tex. Occ. Code.

In accordance with §505.2015 of the Tex. Occ. Code the Board
previously voted and, by a majority, approved to propose this
rule to the Executive Council. The rule is specifically authorized
by §505.2015 of the Tex. Occ. Code which states the Board
shall propose to the Executive Council rules regarding the qual-
ifications necessary to obtain a license; the scope of practice,
standards of care, and ethical practice; continuing education re-
quirements for license holders; and a schedule of sanctions for
violations of this chapter or rules adopted under this chapter.

The Executive Council also proposes this rule in compliance with
§507.153 of the Tex. Occ. Code. The Executive Council may
not propose and adopt a rule regarding the qualifications neces-
sary to obtain a license; the scope of practice, standards of care,
and ethical practice for a profession; continuing education re-
quirements; or a schedule of sanctions unless the rule has been
proposed by the applicable board for the profession. In this in-
stance, the underlying board has proposed this rule to the Ex-
ecutive Council. Therefore, the Executive Council has complied
with Chapters 505 and 507 of the Texas Occupations Code and
may propose this rule.

Lastly, the Executive Council proposes this rule under the au-
thority found in §2001.004 of the Tex. Gov't Code which requires
state agencies to adopt rules of practice stating the nature and
requirements of all available formal and informal procedures.

Sections 781.102, 781.302, 781.401, 781.402, 781.403, and
781.404 are affected by this proposed rule; no other code,
articles or statutes are affected by this section.

§781.406.  Required Documentation of Qualifications for Licensure.

(a) Application form. An applicant for licensure must submit
a completed official application form with all requested information.

(b) Education verification.

(1) The applicant's education must be documented by offi-
cial college transcripts from social work educational units accredited
by CSWE.

(2) Degrees for licensure as an LBSW or LMSW must be
from programs accredited or in candidacy for accreditation by CSWE.

(c) Experience verification.

(1) An applicant's experience for licensure or for specialty
recognition must meet the requirements of §781.401 of this title (re-
lating to Qualifications for Licensure), §781.402 of this title (relating
to Clinical Supervision for LCSW and Non-Clinical Supervision for
[EMSW-AP and] Independent Practice Recognition), and §781.404 of
this title (relating to Recognition as a Council-approved Supervisor and
the Supervision Process). The applicant must document the names and
addresses of supervisors; beginning and ending dates of supervision;
job description; and average number of hours of social work activity
per week. The applicant must further document the appropriate super-
vision plan and verification form[; beth approved by the Couneil; for
plan change, including but not limited to work hours, full- or part-time
work status; location of supervision; or name of superviser; the apph-
cant must submit the appropriate verification form within 30 days of
the change or supervision termination- The applicant must submit a
new; complete supervision plan for Couneil approval within 30 days of
beginning the new supervision agreement|.

(2) The applicant's experience must have been in a position
providing social work services, under the supervision of a qualified su-
pervisor, with written evaluations to demonstrate satisfactory perfor-
mance.

(3) Supervised experience must have occurred within the
five calendar years immediately preceding the date of application.

(4) The applicant must maintain and, upon request, provide
to the Council documentation of employment status, pay vouchers, or
supervisory evaluations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004919

Darrel D. Spinks

Executive Director

Texas State Board of Social Worker Examiners
Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 305-7706

¢ L4 ¢
TITLE 25. HEALTH SERVICES
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PART 11. CANCER PREVENTION AND
RESEARCH INSTITUTE OF TEXAS

CHAPTER 703. GRANTS FOR CANCER
PREVENTION AND RESEARCH
25 TAC §703.3, §703.26

The Cancer Prevention and Research Institute of Texas
("CPRIT" or "the Institute") proposes an amendment to 25 Texas
Administrative Code §703.3(b)(4), requiring that a Request for
Applications specify any minimum level of efforts for Principal
Investigators, co-Principal Investigators, and other key person-
nel stated; and §703.26(e)(12), related to reimbursement of a
grant recipient's professional association dues and fees.

Background and Justification

The proposed amendment to §703.3(b)(4) clarifies that in the
Request for Applications, the Institute may specify the minimum
level of effort, if any, that a Principal Investigator, co-Principal
Investigator, or other specified key personnel must maintain for
the grant project. The proposed change to §703.26(e)(12) clar-
ifies that professional association membership fees or dues for
an individual employed by a grant recipient are not allowable for
reimbursement. However, membership fees or dues paid by the
grant recipient for the entity's membership in business, technical,
and professional organizations may be an allowable expense.

Fiscal Note

Kristen Pauling Doyle, Deputy Executive Officer and General
Counsel for the Cancer Prevention and Research Institute of
Texas, has determined that for the first five-year period the rule
changes are in effect, there will be no foreseeable implications
relating to costs or revenues for state or local government due
to enforcing or administering the rules.

Public Benefit and Costs

Ms. Doyle has determined that for each year of the first five years
the rule changes are in effect the public benefit anticipated due
to enforcing the rules will be clarification regarding the required
level of effort required for personnel working on grant projects,
and the reimbursement status of professional association mem-
bership fees or dues.

Small Business, Micro-Business, and Rural Communities Impact
Analysis

Ms. Doyle has determined that the rule change will not affect
small businesses, micro businesses, or rural communities.

Government Growth Impact Statement

The Institute, in accordance with 34 Texas Administrative Code
§11.1, has determined that during the first five years that the
proposed rule change will be in effect:

(1) the proposed rule change will not create or eliminate a gov-
ernment program;

(2) implementation of the proposed rule change will not affect the
number of employee positions;

(3) implementation of the proposed rule change will not require
an increase or decrease in future legislative appropriations;

(4) the proposed rule change will not affect fees paid to the
agency;

(5) the proposed rule change will not create new rule;

(6) the proposed rule change will not expand existing rule;

(7) the proposed rule change will not change the number of in-
dividuals subject to the rule; and

(8) The rule change is unlikely to have an impact on the state's
economy. Although the change is likely to have neutral impact
on the state's economy, the Institute lacks enough data to predict
the impact with certainty.

Submit written comments on the proposed rule changes to Ms.
Kristen Pauling Doyle, General Counsel, Cancer Prevention
and Research Institute of Texas, P.O. Box 12097, Austin, Texas
78711, no later than January 4, 2021. The Institute asks par-
ties filing comments to indicate whether they support the rule
revision proposed by the Institute and, if a party requests a
change, to provide specific text to include in the rule. Parties
may submit comments electronically to kdoyle@cprit.texas.gov
or by facsimile transmission to (512) 475-2563.

Statutory Authority

The Institute proposes the rule change under the authority of the
Texas Health and Safety Code Annotated, §102.108, which pro-
vides the Institute with broad rule-making authority to administer
the chapter. Ms. Doyle has reviewed the proposed amendment
and certifies the proposal to be within the Institute's authority to
adopt.

There is no other statute, article, or code affected by these rules.

§703.3.  Grant Applications.

(a) The Institute shall accept Grant Applications for Cancer
Research and Cancer Prevention programs to be funded by the Cancer
Prevention and Research Fund or the proceeds of general obligation
bonds issued on behalf of the Institute in response to standard format
Requests for Applications issued by the Institute.

(b) Each Request for Applications shall be publicly available
through the Institute's Internet website. The Institute reserves the right
to modify the format and content requirements for the Requests for
Applications from time to time. Any modifications will be available
through the Institute's Internet website. The Request for Applications
shall:

(1) Include guidelines for the proposed projects and may
be accompanied by instructions provided by the Institute.

(2) State the criteria to be used during the Grant Review
Process to evaluate the merit of the Grant Application, including guid-
ance regarding the range of possible scores.

(A) The specific criteria and scoring guidance shall be
developed by the Chief Program Officer in consultation with the Re-
view Council.

(B) When the Institute will use a preliminary evaluation
process as described in §703.6 of this chapter (relating to Grant Review
Process) for the Grant Applications submitted pursuant to a particular
Grant Mechanism, the Request for Applications shall state the criteria
and Grant Application components to be included in the preliminary
evaluation.

(3) Specity limits, if any, on the number of Grant Applica-
tions that may be submitted by an entity for a particular Grant Mecha-
nism to ensure timely and high-quality review when a large number of
Grant Applications are anticipated.

(4) Specify the minimum level of effort, if any, for the Prin-
cipal Investigator, co-Principal Investigator, and other specified key
personnel of an entity approved for a Grant Award.
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(c) Requests for Applications for Cancer Research and Cancer
Prevention projects issued by the Institute may address, but are not
limited to, the following areas:

(1) Basic research;

(2) Translational research, including proof of concept, pre-
clinical, and Product Development activities;

(3) Clinical research;
(4) Population based research;
(5) Training;

(6) Recruitment to the state of researchers and clinicians
with innovative Cancer Research approaches;

(7) Infrastructure, including centers, core facilities, and
shared instrumentation;

(8) Implementation of the Texas Cancer Plan; and

(9) Evidence based Cancer Prevention education, outreach,
and training, and clinical programs and services.

(d) An otherwise qualified applicant is eligible solely for the
Grant Mechanism specified by the Request for Applications under
which the Grant Application was submitted.

(e) The Institute may limit the number of times a Grant Ap-
plication not recommended for a Grant Award during a previous Grant
Review Cycle may be resubmitted in a subsequent Grant Review Cy-
cle. The Request for Applications will state the resubmission guide-
lines, including specific instructions for resubmissions.

(f) Failure to comply with the material and substantive require-
ments set forth in the Request for Applications may serve as grounds
for disqualification from further consideration of the Grant Application
by the Institute. A Grant Application determined by the Institute to be
incomplete or otherwise noncompliant with the terms or instructions
set forth by the Request for Applications shall not be eligible for con-
sideration of a Grant Award.

(g) Only those Grant Applications submitted via the desig-
nated electronic portal designated by the Institute by the deadline, if
any, stated in the Request for Applications shall be eligible for consid-
eration of a Grant Award.

(1) Nothing herein shall prohibit the Institute from extend-
ing the submission deadline for one or more Grant Applications upon
a showing of good cause, as determined by the Chief Program Officer.

(2) A request to extend the Grant Application submission
deadline must be in writing and sent to the CPRIT Helpdesk via elec-
tronic mail, within 24 hours of the submission deadline.

(3) The Institute shall document any deadline extension
granted, including the good cause for extending the deadline and will
cause the documentation to be maintained as part of the Grant Review
Process records.

(h) The Grant Applicant shall certify that it has not made and
will not make a donation to the Institute or any foundation created to
benefit the Institute.

(1) Grant Applicants that make a donation to the Institute
or any foundation created to benefit the Institute on or after June 14,
2013, are ineligible to be considered for a Grant Award.

(2) For purposes of the required certification, the Grant Ap-
plicant includes the following individuals or the spouse or dependent
child(ren) of the following individuals:

(A) the Principal Investigator, Program Director, or
Company Representative;

(B) a Senior Member or Key Personnel listed on the
Grant Application; and

(C) an officer or director of the Grant Applicant.

(3) Notwithstanding the foregoing, one or more donations
exceeding $500 by an employee of a Grant Applicant not described
by paragraph (2) of this subsection shall be considered to be made on
behalf of the Grant Applicant for purposes of the certification.

(4) The certification shall be made at the time the Grant
Application is submitted.

(5) The Chief Compliance Officer shall compare the list of
Grant Applicants to a current list of donors to the Institute and any
foundation created to benefit the Institute.

(6) To the extent that the Chief Compliance Officer has rea-
son to believe that a Grant Applicant has made a donation to the Insti-
tute or any foundation created to benefit the Institute, the Chief Compli-
ance Officer shall seek information from the Grant Applicant to resolve
any issue. The Grant Application may continue in the Grant Review
Process during the time the additional information is sought and under
review by the Institute.

(7) If the Chief Compliance Officer determines that the
Grant Applicant has made a donation to the Institute or any foundation
created to benefit the Institute, then the Institute shall take appropriate
action. Appropriate action may entail:

(A) Withdrawal of the Grant Application from further
consideration; or

(B) Return of the donation, if the return of the donation
is possible without impairing Institute operations.

(8) If the donation is returned to the Applicant, then the
Grant Application is eligible to be considered for a Grant Award.

(1) Grant Applicants shall identify by name all sources of fund-
ing contributing to the project proposed for a Grant Award. A Grant
Applicant for a Product Development Research Grant Award must pro-
vide a capitalization table that includes those individuals or entities that
have an investment, stock or rights in the company. The Institute shall
make the information provided by the Grant Applicant available to Sci-
entific Research and Prevention Programs Committee members, Insti-
tute employees, independent contractors participating in the Grant Re-
view Process, Program Integration Committee Members and Oversight
Committee Members for purposes of identifying potential Conflicts of
Interest prior to reviewing or taking action on the Grant Application.
The information shall be maintained in the Institute's Grant Review
Process records.

(j) A Grant Applicant shall indicate if the Grant Applicant is
currently ineligible to receive Federal or State grant funds due to debar-
ment or suspension or if the Grant Applicant has had a grant terminated
for cause within five years prior to the submission date of the Grant
Application. For purposes of the provision, the term Grant Applicant
includes the personnel, including collaborators or contractors, who will
be working on the Grant Award. A Grant Applicant is not eligible to
receive a Grant Award if the Grant Applicant is debarred, suspended,
ineligible or otherwise excluded from participation in a federal or state
grant award.

(k) The Institute may require each Grant Applicant for a Can-
cer Research Grant Award for Product Development to submit an ap-
plication fee.
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(1) The Chief Executive Officer shall adopt a policy re-
garding the application fee amount.

(2) The Institute shall use the application fee amounts to
defray the Institute's costs associated with the Product Development
review processes, including due diligence and intellectual property re-
views, as specified in the Request for Application.

(3) Unless arequest to submit the fee after the deadline has
been approved by the Institute, the Institute may administratively with-
draw a Grant Application if the application review fee is not received
by the Institute within seven business days of the Grant Application
submission deadline.

(4) Upon a written request from the Grant Applicant, the
Institute may refund the application fee to the Grant Applicant if the
Grant Applicant withdraws the Grant Application or the Grant Appli-
cation is otherwise removed from the Grant Review Process prior to the
review of the Grant Application by the Scientific Research and Preven-
tion Programs Committees. The Institute's decision regarding return of
the application fee is final.

() During the course of administrative review of the Grant Ap-
plication, the Institute may contact the Grant Applicant to seek clarifi-
cation on information provided in the Grant Application or to request
additional information if such information clarifies the Grant Appli-
cation. The Institute shall keep a record of requests made under this
subsection for review by the Chief Compliance Officer.

§703.26.  Allowable Costs.

(a) A cost is an Allowable Cost and may be charged to the
Grant Award if it is reasonable, allocable, and adequately documented.

(1) A cost is reasonable if the cost does not exceed that
which would be incurred by a prudent individual or organization under
the circumstances prevailing at the time the decision was made to in-
cur the cost; and is necessary for the performance of the Grant Award
defined in the Scope of Work in the Grant Contract.

(2) A cost is allocable if the cost:

(A) Benefits the Grant Award either directly or indi-
rectly, subject to Indirect Cost limits stated in the Grant Contract;

(B) Isassigned the Grant Award in accordance with the
relative benefit received;

(C) Is allowed or not prohibited by state laws, adminis-
trative rules, contractual terms, or applicable regulations;

(D) Isnot included as a cost or used to meet Matching
Fund requirements for any other Grant Award in either the current or a
prior period; and

(E) Conforms to any limitations or exclusions set forth
in the applicable cost principles, administrative rules, state laws, and
terms of the Grant Contract.

(3) Acostisadequately documented if the cost is supported
by the organization's accounting records and documented consistent
with §703.24 of this title (relating to Financial Status Reports).

(b) Grant Award funds must be used for Allowable Costs as
provided by the terms of the Grant Contract, Chapter 102, Texas Health
and Safety Code, the Institute's administrative rules, and the Uniform
Grant Management Standards (UGMS) adopted by the Comptroller's
Office. If guidance from the Uniform Grant Management Standards
on a particular issue conflicts with a specific provision of the Grant
Contract, Chapter 102, Texas Health and Safety Code or the Institute's
administrative rules, then the Grant Contract, statute, or Institute ad-
ministrative rule shall prevail.

(¢) An otherwise Allowable Cost will not be eligible for reim-
bursement if the Grant Recipient incurred the expense outside of the
Grant Contract term, unless the Grant Recipient has received written
approval from the Institute's Chief Executive Officer to receive reim-
bursement for expenses incurred prior to the effective date of the Grant
Contract.

(d) An otherwise Allowable Cost will not be eligible for reim-
bursement if the benefit from the cost of goods or services charged to
the Grant Award is not realized within the applicable term of the Grant
Award. The Grant Award should not be charged for the cost of goods
or services that benefit another Grant Award or benefit a period prior to
the Grant Contract effective date or after the termination of the Grant
Contract.

(e) Grant Award funds shall not be used to reimburse unallow-
able expenses, including, but not limited to:

(1) Bad debt, such as losses arising from uncollectible ac-
counts and other claims and related costs.

(2) Contributions to a contingency reserve or any similar
provision for unforeseen events.

(3) Contributions and donations made to any individual or
organization.

(4) Costs of entertainment, amusements, social activities,
and incidental costs relating thereto, including tickets to shows or
sports events, meals, alcoholic beverages, lodging, rentals, transporta-
tion and gratuities.

(5) Costs relating to food and beverage items, unless the
food item is related to the issue studied by the project that is the subject
of the Grant Award.

(6) Fines, penalties, or other costs resulting from violations
of or failure to comply with federal, state, local or Indian tribal laws and
regulations.

(7) An honorary gift or a gratuitous payment.

(8) Interest and other financial costs related to borrowing
and the cost of financing.

(9) Legislative expenses such as salaries and other ex-
penses associated with lobbying the state or federal legislature or
similar local governmental bodies, whether incurred for purposes of
legislation or executive direction.

(10) Liability insurance coverage.

(11) Benefit replacement pay or legislatively-mandated
pay increases for eligible general revenue-funded state employees at
Grant Recipient state agencies or universities.

(12) Professional association fees or dues for an individual
employed by the Grant Recipient. Professional association fees or dues
for the Grant Recipient's membership in business, technical, and pro-
fessional organizations may be allowed, with prior approval from the
Institute, if:

(A) the professional association is not involved in lob-
bying efforts; and

(B) the Grant Recipient demonstrates how membership
in the professional association benefits the Grant Award project(s) [er
an individual].

(13) Promotional items and costs relating to items such as
T-shirts, coffee mugs, buttons, pencils, and candy that advertise or pro-
mote the project or Grant Recipient.
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(14) Fees for visa services.

(15) Payments to a subcontractor if the subcontractor
working on a Grant Award project employs an individual who is a
Relative of the Principal Investigator, Program Director, Company
Representative, Authorized Signing Official, or any person designated
as Key Personnel for the same Grant Award project (collectively
referred to as "affected Relative"), and:

(A) the Grant Recipient will be paying the subcontrac-
tor with Grant Award funds for any portion of the affected Relative's
salary; or

(B) the Relative submits payment requests on behalf of
the subcontractor to the Grant Recipient for payment with Grant Award
funds.

(C) For exceptional circumstances, the Institute's Chief
Executive Office may grant an exception to allow payment of Grant
Award funds if the Grant Recipient notifies the Institute prior to finaliz-
ing the subcontract. The Chief Executive Officer must notify the Over-
sight Committee in writing of the decision to allow reimbursement for
the otherwise unallowable expense.

(D) Nothing herein is intended to supersede a Grant Re-
cipient's internal policies, to the extent that such policies are stricter.

(16) Fundraising.
(17) Tips or gratuities.
(f) The Institute is responsible for making the final determina-

tion regarding whether an expense shall be considered an Allowable
Cost.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004930

Heidi McConnell

Chief Operating Officer

Cancer Prevention and Research Institute of Texas

Earliest possible date of adoption: January 3, 2021

For further information, please call: (512) 305-8487

¢ ¢ ¢
TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 21. TRADE PRACTICES
SUBCHAPTER AA. CONSUMER CHOICE
HEALTH BENEFIT PLANS

The Texas Department of Insurance proposes to repeal 28
TAC §§21.3525 - 21.3528 and to amend §§21.3530, 21.3535,
21.3542, 21.3543, and 21.3544, concerning required notices for
consumer choice health benefit plans. The proposed amend-
ments implement Senate Bill 1852, 86th Legislature (2019),
remove the requirement that health carriers obtain signed
consumer choice disclosure statements on renewal, address
other items related to when and how disclosure statements are

signed and maintained, and make other modifications to make
disclosures easier for consumers to understand.

EXPLANATION. The department proposes amending
§8§21.3530, 21.3535, 21.3542, 21.3543, and 21.3544 to remove
the renewal requirement for a carrier to sign a disclosure state-
ment at renewal. A prospective policyholder is only required to
sign a disclosure statement when applying for initial coverage.
These amendments conform the sections to Insurance Code
§1507.006.

The proposed amendments also include nonsubstantive editing
changes to use plain language to conform to the agency's current
style, and formatting changes to improve the disclosure form's
readability.

Descriptions of the proposed amendments to the sections follow.

Repeal of §§21.3525 - 21.3528. Insurer Notice on Application,
Insurer Notice on Policy, HMO Notice on Application, and HMO
Notice on Evidence of Coverage. The repeal of §§21.3525 -
21.3528 removes unnecessary duplication of Insurance Code
§1507.005(a).

Section 21.3530. Health Carrier Disclosure. The amendments
to §21.3530 clarify the required elements of a written disclosure
for consumer choice plans. The changes to subsection (a) clarify
that the disclosure should be provided in a manner that enables
a consumer to retain a copy. Additionally, the requirements for
Form CCP 1 are removed from subsection (a) and similar re-
quirements are proposed in new subsection (c).

Subsection (b) is amended to provide that Form CCP 1 may be
used to fulfill the requirements of the section and is available on
the department's website.

New subsection (c) incorporates standards of readability into
the disclosure forms. Subsection (c) is also drafted to make it
clear that Form CCP 1 is not adopted by reference, but can be
used by carriers if they so choose. Subsection (c)(1) provides
for an acknowledgment that the consumer choice health ben-
efit plan being offered or purchased does not provide some or
all state-mandated health benefits. Subsection (c)(2) creates a
requirement that the consumer purchasing the health plan be
identified on the form. Subsection (c)(3) better describes the
type of detail needed to sufficiently describe the difference be-
tween the consumer choice plan and a similar plan containing
the state-mandate. Subsection (c)(4) creates a requirement that
will notify consumers if their state-mandates change on renewal
in a way that requires a change to the consumer-signed disclo-
sure form. Subsection (c)(5) specifies the information that must
be provided to consumers so they can research a similar health
plan that contains all state-mandates, as is required by current
§21.3542(d). That requirement is proposed to be removed from
§21.3542 and incorporated in to §21.3530(c)(6)(C). Subsection
(c)(6) requires insurers to provide places for consumers to affirm
that they understand four things: that the consumer choice plan
does not contain the same level of coverage as a state-man-
dated plan (which brings language similar to what is required in
the policies and contracts into the disclosure); that more infor-
mation about consumer choice health benefit plans is available
from the department on the department website or by calling the
TDI helpline (an affirmation currently required by §21.3542(d));
that the health carrier has offered the opportunity to purchase
a state-mandated plan that contains all Texas-required benefits
and coverages; and, for plans issued in the individual market,
that if the plan does not meet the consumer's needs, in most
cases the consumer will not be able to get a new plan until the
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next open enrollment period. Subsection (c)(7) requires that
a prospective or current policyholder or contract holder be in-
formed that the prospective or current policyholder or contract
holder has the right to a copy of the written disclosure statement.
In an effort to ensure that consumers are not confused by this
disclosure, subsection (c)(8) requires a sentence in English and
Spanish that informs consumers they should not sign the form if
they do not understand it. Subsection (c)(9) requires that forms
provided at the initial purchase must contain a space for the con-
sumer to sign. Subsection (c)(10) requires that the health plan
notify the consumer how to access additional information about
consumer choice plans from the department.

Current subsections (c) and (d) are redesignated as (d) and (e).

Redesignated subsection (d) is amended to require provision of
the written disclosure form at least 60 days before the policy or
contract renewal date.

New subsection (f) requires a health carrier to request a signa-
ture on the written disclosure form at the time of initial coverage
or enrollment and when a policyholder renews coverage under
a different plan than that for which the original disclosure state-
ment was signed.

Current subsections (e) - (i) are redesignated as (g) - (k), and
citations to these subsections in the other subsections are up-
dated as appropriate to reflect this change.

Redesignated subsection (g) is revised to delete the words "or
current" because the provisions in the subsection are only appli-
cable to someone applying for coverage.

Redesignated subsection (h) is amended to provide clarifica-
tion of who receives a written disclosure. The subsection is
also amended to remove references to current policyholders,
because the provisions in the subsection are only applicable to
someone applying for coverage.

Redesignated subsection (i) is amended to clarify that a health
carrier must, on request, provide the prospective or current pol-
icyholder or contract holder with a copy of the written disclosure
statement free of charge.

Redesignated subsection (k) is amended to provide that disclo-
sure forms must be filed within six months of the effective date
of the rules and to conform to current agency style.

Section 21.3535. Retention of Disclosure. Section 21.3535 is
amended to provide a five-year retention requirement for signed
disclosure forms. Because disclosures are not signed every
year, the requirement to retain signed forms for five years af-
ter a plan terminates effectively results in a retention period for
the same amount of time as the existing requirement.

Subsection (a)(1) is amended to provide that insurers should re-
tain copies of plan documents, because the department cannot
confirm that the written disclosure has been filled out properly
without knowing the mandates that were excluded from the plan.

Subsection (b) is amended to substitute the term "electronically”
for "by facsimile or email transmission."

Subsection (c) is amended to address only renewals where a
current policyholder or contract holder is not required to sign a
disclosure statement. This change is made because written dis-
closure forms will no longer be signed on renewal.

Section 21.3542. Offer of State-Mandated Plan. Section
21.3542(d) is deleted because the requirement for a health
plan to obtain an affirmation that it offered a plan containing

all state mandates on a separate document was moved to
the acknowledgments in §21.3530(c)(6)(C). Requiring that this
information be in one document will benefit consumers and will
create more continuity between health plans.

Section 21.3543. Required Plan Filings. Section 21.3543, which
contains the filing rules associated with consumer choice plans,
is amended to incorporate the requirement contained in current
§21.3530(i) that a disclosure form must be filed for approval.
Subsection (1) is amended to clarify that the consumer choice
plan must be filed separately from any state-mandated plan.
Subsection (2) is amended to require that the disclosure be filed
for approval before use, no longer tying the disclosure to the fil-
ing of the plan itself. This amendment will make it clearer how
to address instances when a health plan makes changes to the
disclosure but not the health plan.

Section 21.3544. Required Annual Reporting. Section 21.3544
is amended to change the annual reporting requirements for in-
formation on consumer choice plans. Amendments to subsec-
tion (a) clarify that Form CCP 2 is adopted by reference, and,
therefore, submission of the data must be made using that form.
This will help the department gather the information consistently
from many health plans. In subsection (a), current paragraphs
(3), (5), and (6) are deleted, because the department believes it
is of limited benefit for health plans to keep providing the informa-
tion required by those paragraphs. This information has seldom,
if ever, been requested from the department. Existing paragraph
(4) is renumbered as paragraph (3), and new paragraph (4) is
added as a better way to collect the information previously re-
quested under §21.3543(2)(B). By changing to the language in
paragraph (4), the department should still acquire the informa-
tion that has been requested in the past by the legislature, with
fewer data points.

Current subsection (b) is deleted because it provided a definition
for a reporting requirement that was repealed from subsection
(a). New subsection (b) is added to establish what constitutes
the average premium index rate for the purpose of subsection
(a) of the section.

In addition, the proposed amendments include nonsubstantive
editorial and formatting changes to conform the sections to the
agency's current style and to improve the rule's clarity. These
changes include standardizing references to the department's
website and the phrasing used to describe the electronic sub-
mission of documents; deleting the word "the" where it is unnec-
essarily placed before Insurance Code citations; and capitalizing
the word "Commissioner" where it appears in lowercase, replac-
ing the word "subchapter" with "title" in citations to the Texas
Administrative Code, and replacing the word "shall" with "must"
to adhere to current agency style.

The department received comments on an informal draft posted
on the department's website on July 1, 2020. The department
considered those comments when drafting this proposal.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Rachel Bowden, Director, Regulatory Initiatives for the
Life and Health Lines Office, has determined that during each
year of the first five years the proposed amendments and re-
peals are in effect, there will be no measurable fiscal impact on
state and local governments as a result of enforcing or admin-
istering the sections, other than that imposed by statute. Ms.
Bowden made this determination because the proposed amend-
ments do not add to or decrease state revenues or expenditures,
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and because local governments are not involved in enforcing or
complying with the proposed amendments.

Ms. Bowden does not anticipate any measurable effect on local
employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed amendments and repeals are in effect,
Ms. Bowden expects that enforcing the proposed amendments
and repeals will have the public benefits of ensuring that the de-
partment's rules conform to Insurance Code Chapter 1507 and
will make disclosures under the rules easier for Texas consumers
to understand.

In addition, Ms. Bowden estimates that while some individual
costs associated with the repeals and amendments are in-
creased in some cases, the overall cost of complying with the
amended rules will be the same as, or lower than, the cost of
complying with the current rules. Lower costs will result from
the elimination of data reporting that has not proved useful.
The costs for obtaining and maintaining disclosure statements
should be the same.

The department anticipates that, by amending its disclosure
form, a health carrier will incur the following new costs to comply
with the proposed amendments to §21.3530: (i) one-time costs
for additional staff time needed to develop the written disclosure
statement; and (ii) one-time staff wages and filing fees for
updated disclosure forms.

The department estimates that it will take an administrative
assistant between one and two hours to update the disclosure
form and a compliance officer between 1/2 and one hour to re-
view the disclosure form for each consumer choice plan offered
by the company. Based on a review of previous filings, the de-
partment estimates that a typical carrier will have to update one
disclosure form in each applicable market. An issuer may have
to update between one and three disclosure forms, depending
on whether the issuer offers plans in the individual, small-group,
and large-group markets. The department's cost analysis of
wages for staff to perform required compliance tasks is based
on information from the Labor Market & Career Information
(LCMI) Department of the Texas Workforce Commission at
texaswages.com/WDAWages.

Office and administrative support workers in Texas earn a mean
hourly wage of $18.54. Compliance officers working in Texas
earn a mean hourly wage of $35.91. In total, the department
estimates that carriers will spend between $37 and $219 in one-
time costs for staff to update the disclosure forms.

Health carriers must file with the department their updated dis-
closure forms for the department's approval. Under Insurance
Code §1701.053 the department is authorized to charge a $100
fee for any form filed by a health carrier with the department.
However, the department will not charge this fee for disclosure
forms that are filed separately from other forms (health carriers
will still incur a transaction fee of up to $34 for filing through the
SERFF filings system). A compliance officer will also spend an
estimated two hours filing the form with the department. Based
on the wage data previously cited, the department estimates that
health carriers will incur $72 in wages associated with making
the necessary filing. A health carrier's total cost will depend on
the number of disclosure forms the health carrier files with the
department. A health carrier could avoid the filing fee costs if
the written disclosure statement is included as a supplemental
form with other policy forms or plan documents and submitted to
the department in one filing. A health carrier marketing multiple

consumer choice plans could also submit one filing containing
multiple variations of the written disclosure statement, along with
a statement identifying the previously approved policy forms or
plan documents with which the written disclosure statements will
be used. To help mitigate a health carrier's filing costs, the de-
partment is allowing health carriers six months from the effective
date of the rule to update and file for approval their written dis-
closure forms that conform with the proposed consolidated Form
CCP 1.

The department anticipates that some carriers may incur addi-
tional filing fees under the amendments to §21.3543, because
the amendments require that a consumer choice plan be filed
separately from any state-mandated plan. The cost to each
health carrier will depend on how many consumer choice plans
the carrier offers, how often the carrier makes filings, and
whether the carrier has chosen in the past to combine consumer
choice plans and state-mandated plans in a single filing. Many
health carriers already submit separate filings for consumer
choice plans and state-mandated plans. Based on a review of
filing data, the department estimates that the average carrier
makes one plan filing per year in each market in which they
offer a consumer choice plan. Depending on whether an issuer
offers consumer choice plans to individuals, small groups, or
large groups, an issuer may spend between $134 and $402 on
additional filing fees annually, based on a $100 state form filing
fee and a $34 fee for using the SERFF filing system.

The department anticipates that any costs resulting from the
amendments to §21.3543 will be more than offset by reduction
in costs resulting from the amendments to §21.3544 by simpli-
fying reporting under that section. When the current version of
this section was proposed in January of 2004, (29 TexReg 297),
the department estimated that the data collection requirements
would cost health carriers between $1,000 and $5,000 annu-
ally. Adjusted for inflation based on the CPI Inflation Calcula-
tor provided by the U.S. Bureau of Labor Statistics available at
www.bls.gov/data/inflation_calculator.htm, the department esti-
mates costs in August of 2020 (the most recent month for which
data is available) to be between $1,403 and $7,017 annually.
Currently, the data collection requires reporting of 240 lines of
data. As proposed, the data collection will require reporting of
only 96 lines of data, eliminating 60% of the data currently re-
quired, including data elements that issuers have reported are
more difficult to maintain, such as the number of consumers who
were previously uninsured. The department anticipates that this
change will result in a cost savings for issuers ranging from $842
to $4,210 annually, presuming that eliminating 60% of the data
will eliminate 60% of the cost of the data collection.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. The department has determined that the
proposed amendments and repeals will not have an adverse
economic effect or a disproportionate economic impact on small
or micro businesses or on rural communities because, as ad-
dressed in the cost note, the department estimates that the rules
will result in overall cost savings that exceed any new costs im-
posed by the rules. The cost analysis previously described is not
expected to vary for small or micro businesses. Likewise, the
anticipated savings from the reduction in data collection require-
ments is expected to provide the same benefits for small and
micro businesses. Considering both new costs and cost sav-
ings, the proposed amendments to §21.3530 and §§21.3542 -
21.3544 are expected to slightly reduce the cost of compliance
for all carriers, including small or micro businesses. As a re-
sult, and in accordance with Government Code §2006.002(c),
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the department is not required to prepare a regulatory flexibility
analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. The department has determined that, taken to-
gether, the proposed amendments and repeal will decrease
the total cost imposed on regulated persons. Therefore, no
additional rule amendments are required.

GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that for each year of the first five years that
the proposed amendments and repeal are in effect, the proposal:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will not create a new regulation;
- will limit an existing regulation;

- will not increase or decrease the number of individuals subject
to the rules' applicability; and

- will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. The department has de-
termined that no private real property interests are affected by
this proposal and that this proposal does not restrict or limit
an owner's right to property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Government Code §2007.043.

REQUEST FOR PUBLIC COMMENT. The department will con-
sider any written comments on the proposal that are received by
the department no later than 5:00 p.m., central time, on January
4, 2021. Send your comments to ChiefClerk@tdi.texas.gov; or
to the Office of the Chief Clerk, MC 112-2A, Texas Department of
Insurance, P.O. Box 149104, Austin, Texas 78714-9104. To re-
quest a public hearing on the proposal, submit a request before
the end of the comment period to ChiefClerk@tdi.texas.gov or
to the Office of the Chief Clerk, MC 112-2A, Texas Department
of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. The
request for public hearing must be separate from any comments
and received by the department no later than 5:00 p.m., cen-
tral time, on January 4, 2021. If the department holds a public
hearing, the department will consider written and oral comments
presented at the hearing.

DIVISION 3. REQUIRED NOTICES
28 TAC §§21.3525 - 21.3528

STATUTORY AUTHORITY. The department proposes the repeal
of 28 TAC §§21.3525, 21.3526, 21.3527, and 21.3528 under In-
surance Code §1507.009 and Insurance Code §36.001.

Insurance Code §1507.009 provides that the Commissioner
adopt rules necessary to implement Chapter 1507.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

§$21.3525.  Insurer Notice on Application.
§21.3526.  Insurer Notice on Policy.

§21.3527. HMO Notice on Application.
§21.3528. HMO Notice on Evidence of Coverage.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 16,
2020.

TRD-202004841

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 676-6584

¢ ¢ 14
28 TAC §21.3530, §21.3535

STATUTORY AUTHORITY. The department proposes amend-
ments to 28 TAC §21.3530 and §21.3535 under Insurance Code
§§36.001, 1507.005, 1507.006, and 1507.009.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

Insurance Code §1507.005 provides that each written applica-
tion for participation in a standard health benefit plan must con-
tain certain language.

Insurance Code §1507.006 requires health carriers providing
standard health plans to provide a proposed policyholder or
policyholder with certain written disclosures. The section also
requires each applicant for initial coverage to sign the disclosure
statement provided by the health carrier, and it requires the
carrier to retain the signed disclosure statement.

Insurance Code §1507.009 provides that the Commissioner
adopt rules necessary to implement Chapter 1507.

CROSS-REFERENCE TO STATUTE. Sections 21.3530 and
21.3535 implement Insurance Code §1507.005 and §1507.006.

$21.3530.  Health Carrier Disclosure.

(a) A health carrier offering or providing a consumer choice
health benefit plan must provide each prospective or current poli-
cyholder or contract holder with a written disclosure statement in a
manner that gives the policyholder or contract holder the ability to
keep a copy of the disclosure statement [preseribed in Ferm CCP
1 previded by the department for that purpese]. The disclosure
statement [information provided in Foerm CCP 1] must provide a
sufficient description of the [redueced benefit or the] state-mandated
health benefits that are reduced or not included in the plan to enable
the prospective or current policyholder or contract holder [eonsumer]
to make an informed decision. [abeut whether the consumer cheice
plan being offered or purchased provides sufficient coverage for the
consumer's needs: Form CCP 1]

HH acknowledges that the consumer choice health benefit

plan being offered or purchased docs not provide some or all state-
mandated health :
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[(2) lists those state-mandated health benefits not included
under the consumer choice health benefit plan:]

{63) prevides a notice that purchase of the plan may limit
future coverage options in the event the pelicyholder's; centraet
holder's, or certificate holder's health changes and needed benefits are
not covered under the consumer choice health benefit plan;}

H4) requires the prespeetive or eurrent pelieyhelder or
contract holder to sign an acknewledgement that the prospeetive
or current pelieyhelder or contract holder has received the written
diselosure statement; and}

holder has the right to a copy of the written disclosure statement free
of charge-}
(b) [A health carrier may obtain] Form CCP 1 fulfills the re-

(6) contain acknowledgments, which require applicants for
initial coverage or enrollment to initial to affirm understanding, of the

following:

(A) that the consumer choice health benefit plan does
not provide the same level of coverage required in a state-mandated
plan;

(B) that more information about consumer choice
health benefit plans is available from the department either online at
www.tdi.texas.gov/consumer/consumerchoice.html, or by calling the
TDI Consumer Help Line at 1-800-252-3439;

(C) that the health carrier offered the opportunity to pur-
chase a state-mandated plan that contains all benefits and coverages re-
quired in Texas; and

(D) ifthe plan is being issued in the individual market,
that if the plan does not meet the consumer's needs, in most cases the

quirements of this section and is available on [by making a request teo
partment of Insuranee; PO- Box 149104; Austin; Texas 7814-9104 or
333 Guadalupe; Austin; Texas 78701, or by aceessing] the department's
website at www.tdi.texas.gov.

(c) If a health carrier chooses to generate its own disclosure
statement, it must comply with readability standards applicable to
forms reviewed under Chapter 3 of this title (relating to Life, Accident,
and Health Insurance and Annuities) and Chapter 11 of this title
(relating to Health Maintenance Organizations) and the paper copy
must use at least 12-point type. The disclosure statement also must:

consumer will not be able to get a new plan until the next open enroll-
ment period;

(7) inform the prospective or current policyholder or con-
tract holder that the prospective or current policyholder or contract
holder has the right to a copy of the written disclosure statement;

(8) contain the following language in bold type: "Don't
sign this document if you don't understand it. No firme este documento
si no lo comprende."; and

(9) for initial coverage or enrollment, provide space for the
prospective or current policyholder or contract holder to print and sign

(1) acknowledge that the consumer choice health benefit
plan being offered or purchased does not provide some or all state-
mandated health benefits;

(2) identify the consumer choice health benefit plan being
offered or purchased;

(3) in plain language, list each health benefit or coverage
not provided at the state-mandated level in the consumer choice health
benefit plan, define the listed health benefit or coverage, describe the
level of benefit or coverage in the consumer choice plan being offered,

their name, and to sign to acknowledge receipt of the disclosure state-
ment.

(d) [€e)] A health carrier must provide the written disclosure
statement described in subsection (a) of this section:

(1) to a prospective policyholder or contract holder, not
later than the time of the offer of a consumer choice health benefit plan,
except as provided by subsection (e) [¢d}] of this section;

(2) to a current policyholder or contract holder, at least 60
days before the policy or contract renewal date [along with any effer

and describe the level of benefit or coverage that would be provided in
a state-mandated plan;

(4) when applicable because the health carrier has mate-
rially modified a consumer choice plan in a way that necessitates a
change to the disclosure, or when the disclosure must be updated to
reflect changes in state law, contain the following language, in bold
type, directly above the list required by paragraph (3) of this subsec-
tion, as applicable:

(A) "The benefits or coverages you are agreeing to on
this renewal are different from your current plan."; or

(B) "The benefits required by state law have changed
since you first received this disclosure.";

(5) identify the state-mandated plan that is most like the
consumer choice health benefit plan being offered, and provide:

(A) aphone number where the consumer can purchase
that state-mandated plan; and

(B) aURL that connects the consumer either to the sum-
mary of benefits and coverage for that state-mandated plan or, if one
is not available, to the outline of coverage, written plan description, or
other similar summary document for the state-mandated plan;

to renew the contract or poliey|.

(e) [€] A health carrier must provide the written disclosure
statement described in subsection (a) of this section to a prospective or
current policyholder or contract holder applying for coverage through
the federal health benefit exchange as follows:

(1) at the time of application, if the federal health bene-
fit exchange provides a mechanism for a health carrier to provide the
written disclosure statement and obtain a signature at the time of appli-
cation; or

(2) ifthe health carrier is unable to provide the written dis-
closure and obtain a signature at the time of application, the health car-
rier must:

(A) mail the written disclosure statement to the
prospective or current policyholder or contract holder no later than
three business days from the date the health carrier receives the
application from the federal health benefit exchange; and

(B) provide either a link to the written disclosure state-
ment directly on the healthcare.gov website, or a reference and link to
the written disclosure statement in the summary of benefits and cover-
age or the plan brochure provided on the healthcare.gov website.

(f) A health carrier must request a signature on the written dis-
closure statement:
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(1) at the time of initial coverage or enrollment; and

(2) any time a policyholder is renewing coverage under a
different consumer choice plan from the plan for which the initial dis-
closure statement was signed, including instances where the health car-
rier discontinues a plan, consistent with Insurance Code §1202.051,
concerning Renewability and Continuation of Individual Health Insur-

(b) A health carrier may accept receipt of a signed disclosure
and [er] written affirmation electronically [by faesimile or electronie
transmission|, but the [sueh] carrier remains responsible for compli-
ance with subsection (a)(2) of this section.

(c) For renewals where a current policyholder or contract

ance Policies; Insurance Code §1271.307, concerning Renewability of
Coverage: Individual Health Care Plans and Conversion Contracts;
and Insurance Code §1501.109, concerning Refusal to Renew; Dis-
continuation of Coverage.

(g) [€e)] Except as provided by subsection (i) [¢g}] of this sec-
tion, when a health carrier provides the written disclosure statement
referenced in subsection (a) of this section to a prospective [er eurrent]
policyholder or contract holder:

(1) through an agent, the agent may not transmit the appli-
cation to the health carrier for consideration until the agent has secured
the signed written disclosure statement from the applicant; and

(2) directly to the applicant, the health carrier may not
process the application until the health carrier has secured the signed
written disclosure statement from the applicant.

(h) [€D] When a health carrier provides the written disclosure
statement described in subsection (a) of this section in the manner de-

scribed by subsection (e)(2) [(d)}2)] of this section to a prospective
policyholder or contract holder, the health carrier must:

(1) request that the prospective [or eurrent| policyholder
or contract holder sign and return the written disclosure statement de-
scribed in subsection (a) of this section, and

(2) provide a method [for the prospective or current poliey-
holder or eontraet holder] to return the signed written disclosure state-
ment to the health carrier at no cost to the prospective [er eurrent] pol-
icyholder or contract holder.

(i) [€2)] The health carrier must, on request, provide the
prospective or current policyholder or contract holder with a copy of
the written disclosure statement free of charge.

(j) [(w)] When a health carrier is offering or issuing a consumer
choice health benefit plan to an association, the health carrier must sat-
isfy the requirements of subsection (e) [¢(d)] of this section by providing
the written disclosure statement to prospective or existing certificate
holders.

(k) [6)] A health carrier offering or issuing a consumer choice
health benefit plan to a prospective or current policyholder, contract
holder, or an association must update and file with the Commissioner
[commissioner], for approval, its written disclosure statement that con-
forms with this section [Eermt €CP 4] no later than six months [ene
year| from the effective date of this section [rule].

$21.3535.  Retention of Disclosure.
(a) A health carrier must, for a period of five [six] years after
the date a consumer choice health benefit plan terminates:

(1) retain in the health carrier's records the signed disclo-
sure statement required by §21.3530 of this title [subehapter] (relating
to Health Carrier Disclosure), [and] the written affirmation required by
§21.3542 of this title [subehapter] (relating to Offer of State-Mandated
Plan), and plan documents that show which benefits or coverages were
not provided at the state-mandated level in the issued consumer choice

health benefit plan; and
(2) onrequest from the department, provide copies [a eepy]

of the retained documents [signed disclosure statement and/or written
affirmation] to the department.

holder is not required to sign a disclosure statement, [If subsequent
to the issuanece of a poliey or evidence of coverage; a policyholder
or contract holder does not return the signed disclosure statement to
the health earrier;] the health carrier may satisfy the requirements of
subsection (a)(1) of this section by furnishing proof that the health
carrier tendered the disclosure statement [; with a request to sign and
return it;] to the policyholder or contract holder in accordance with
§21.3530(d)(2) [§21-3530¢e)2)] of this title [subehapter].

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 16,
2020.

TRD-202004842

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 676-6584

¢ ¢ ¢

DIVISION 4. ADDITIONAL REQUIREMENTS
28 TAC §§21.3542 - 21.3544

STATUTORY AUTHORITY. The department proposes amend-
ments to 28 TAC §§21.3542 - 21.3544 under Insurance Code
§§36.001, 1507.006, 1507.007, and 1507.009.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of the department under the Insurance Code
and other laws of this state.

Insurance Code §1507.006 requires health carriers providing
standard health plans to provide a proposed policyholder or
policyholder with certain written disclosures. The section also
requires each applicant for initial coverage to sign the disclosure
statement provided by the health carrier, and it requires the
carrier to retain the signed disclosure statement.

Insurance Code §1507.007 provides that a health carrier that of-
fers one or more standard health plans under Chapter 1507 must
also offer at least one accident or sickness insurance policy that
provides state-mandated benefits and is otherwise authorized by
the Insurance Code.

Insurance Code §1507.009 provides that the Commissioner
adopt rules necessary to implement Chapter 1507.

CROSS-REFERENCE TO STATUTE. Section 21.3542 imple-
ments Insurance Code §1507.007. Section 21.3543 implements
Insurance Code §1507.005 and §1507.006. Section 21.3544 im-
plements Insurance Code § 36.001.

§21.3542.  Offer of State-Mandated Plan.

(a) A health carrier that offers the opportunity to apply for one
or more consumer choice health benefit plans under this section [te a
person or entity| must also, no later than at the time of application, offer
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the opportunity to apply for an accident and sickness insurance policy
or evidence of coverage in the same category that reasonably approx-
imates the consumer choice health benefit plan offered, that includes
state-mandated health benefits, and that is otherwise authorized by the
Insurance Code.

(b) With regard to health plans required by subsection (a) of
this section, a health carrier must:

(1) use the same sources and methods of distribution to
market both consumer choice health benefit plans and health benefit
plans required by this subsection, and a health carrier that markets con-
sumer choice health benefit plans through online marketplaces, other
than the federal health exchange, must use the same sources and meth-
ods of distribution to market both consumer choice health benefit plans
and state-mandated health benefit plans required by this subsection;

(2) make the offer of the health plans, the premium cost of
the plans, as well as any additional details regarding them, contempo-
raneously with and in the same manner as the offer and premium cost
of, and other details regarding, the consumer choice health benefit plan
policy or evidence of coverage; and

(3) provide at least the following information:

(A) adescription of how the person or entity may apply
for or enroll in each offered policy or evidence of coverage; and

(B) the benefits or services available, or both, and the
premium cost under each offered policy or evidence of coverage.

(c) A health carrier may not apply more stringent or detailed
requirements related to the application process for a consumer choice
health benefit plan, or for a policy or evidence of coverage offered in
accordance with subsection (a) of this section, than it applies for other
health benefit plans offered by the health carrier.

) A health carrier offering a consumer choice health benefit
plan must obtain from each prospective policyholder or contract holder;
at or before the time of application; a written affirmation that the health
carrier also offered a policy or evidence of coverage in compliance with
subsection (&) of this section- A health earrier may combine on a single
form this written affirmation and the acknowledgement of the written
lating to Health Carrier Diselosure)]

§21.3543.  Required Plan Filings.
A health carrier must [shal]:

(1) file the consumer choice health benefit plan separate
from any state-mandated health benefit plan with the department

[Eilings and Operations Divisien] in accordance with:

(A) [the] Insurance Code Chapter 1271 and Chapter 11
of this title (relating to Health Maintenance Organizations) including
the filing fee requirements; and

(B) [the] Insurance Code Chapter 1701 and Chapter 3,
Subchapter A of this title (relating to Requirements for Filing of Pol-
icy Forms, Riders, Amendments, Endorsements for Life, Accident,
and Health Insurance and Annuities) including the filing fee require-
ments;|:]

(2) before use, file for approval with the department its:
[inchade with the filing of a consumer choice health benefit plan |

[€A)] disclosures required by §21.3530 of this title
[subehapter] (relating to Health Carrier Disclosure) and[:]

{B) a statement of the reduction in premium resulting
from the differences in coverage and design between the consumer

choice health benefit plan and an identical plan providing all state-man-
dated health benefits;]

[€€) ] certification of compliance with §21.3542 of this
title [subehapter] (relating to Offer of State-Mandated Plan); and

(3) [lfile, for informational purposes, the rates to be
used with a consumer choice health benefit plan.

$21.3544.  Required Annual Reporting.

(a) Health carriers offering a consumer choice health benefit
plan must [shall] file annually with the department a data certification,
not later than April 1 of each year, [in the manner preseribed] on Form
CCP 2, Consumer Choice Health Benefit Plans Data Certification, Rev.
05/20. The data certification includes the following, each set out by
plan type [provided by the department, a certification stating the fol-
lowing]:

(1) the total number of consumer choice health benefit
plans newly issued and renewed covering Texas lives [by type of plan];

(2) the total number of Texas lives (including mem-
bers/employees, spouses, and dependents) covered under newly issued
and renewed consumer choice health benefit plans;

(3 the total number of consumer choice health benefit
plans eovering Texas lives that were eancelled or non-renewed during
the previous calendar year (and were not in effect after December 31);
as well as the total number of Texas lives covered under these plans;

[(4)] the gross premiums received for newly issued and re-
newed consumer choice health benefit plans covering Texas lives; and

(4) the average premium index rate for consumer choice
plans and state-mandated plans.

{5 the number of consumer choiee health benefit plans
covering individuals and groups in Texas that were uninsured for at
least two months prior to issue; and the number of Texas lives covered
under these plans; and}

[6) the number of consumer choice health benefit plans in
force in Texas on December 31; and the number of Texas lives covered
under those plans, based on the first three digits of the five-digit ZIP
Code of:}

HA) the employer's prineipal place of business in Fexas;
for any employer-based plan; and}

[B) the individual's place of resid  for individual
or group non-employer based plans.]

(b) For the purpose of subsection (a) of this section, the aver-
age premium index rate is the earned premium divided by the member
months for each set of plans, given per member per month, where mem-
ber months is the number of people enrolled in a plan times the months
of enrollment. For projected average premium index rates, the earned
premium and member months should reflect a best estimate.

by Fer purpeses of this subsection; gross premiums shall be
the total amount of monies collected by the health carrier for health
benefit plans during the applicable ealendar year or the applicable eal-
endar quarter. Gross premiums shall inclade premiums collected for
individual and group consumer choice health benefit plans: Gress pre-
miums shall alse inclade premiums collected under group certificates
issued or delivered to individuals (in this state); regardless of where the
health carrier issues or delivers the master poliey}

(¢) Form CCP 2 is available on [ean be ebtained from the
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alse be obtained from] the department's website at www.tdi.texas.gov
[internet web site (@ www:tdi-state-txus).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 16,
2020.

TRD-202004843

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 676-6584

¢ ¢ ¢

PART 2. TEXAS DEPARTMENT OF
INSURANCE, DIVISION OF WORKERS'
COMPENSATION

CHAPTER 116. GENERAL PROVISIONS--
SUBSEQUENT INJURY FUND
28 TAC §116.11

INTRODUCTION. The Texas Department of Insurance, Division
of Workers' Compensation (DWC) proposes to amend 28 Texas
Administrative Code §116.11, Request for Reimbursement from
the Subsequent Injury Fund, to update its method for receiving
Subsequent Injury Fund (SIF) requests from system participants.

EXPLANATION. Section 116.11 applies to an insurance carrier's
request to SIF for reimbursement pursuant to Texas Labor Code
§403.006. Currently, §116.11 requires reimbursement requests
be filed with the SIF administrator in writing, but the rule does not
require an insurance carrier to use DWC forms when request-
ing reimbursement or specify the manner of delivery of the SIF
request. DWC seeks to improve the security of protected pri-
vate claim data contained in a SIF request. Submissions by mail
lack the security and privacy protections required for protected
health information. Use of electronic transmission and elimina-
tion on paper serves the interest of protecting private health data.
Electronic submission is defined as transmission of information
by facsimile, electronic mail, electronic data interchange, or any
other similar method and does not include telephonic communi-
cation. SIF developed DWC forms for each type of SIF request.
DWC has not required use of DWC forms for SIF requests. Re-
quiring insurance carriers to use DWC forms to submit SIF re-
quests should increase DWC's efficiency in processing of the
requests.

To address these issues, DWC proposes amending 28 TAC
§116.11, Request for Reimbursement from the Subsequent
Injury Fund, to require insurance carriers to electronically sub-
mit requests for reimbursement using Forms DWC Form-095
through DWC Form-098 as it applies to their specific request.
Requiring insurance carriers to electronically submit requests
using the applicable DWC form should reduce the time and
costs currently spent managing paper mail.

The proposed amendments will require that all §116.11(a)(1) -
(5) requests will be electronically submitted and on the appropri-

ate SIF-request form. Subsections (c) and (f) will require elec-
tronic submission and use of DWC Form-095, Overturned Order
or Designated Doctor Opinion. Subsection (d) will require elec-
tronic submission and use of DWC Form-096, Refund of Death
Benefits. Subsection (e) will require electronic submission and
use of DWC Form-097, Multiple Employment. Subsection (g) will
require electronic submission and use of DWC Form-098, Phar-
maceutical.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Dan Paschal, deputy commissioner of Policy and Cus-
tomer Services, has determined that during each year of the first
five years the proposed amendments are in effect, there will be
no measurable fiscal impact on state and local governments as
a result of enforcing or administering the section. This deter-
mination was made because the proposed amendments do not
add to or decrease state revenues, and because local govern-
ments are not involved in enforcing the proposed amendments.
Further, by complying with the proposed amendments, expendi-
tures of local governments, as self-insureds, may decrease by
eliminating paper and mailing expense.

Mr. Paschal does not anticipate any measurable effect on local
employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed amendments are in effect, Mr. Paschal
expects that administering the proposed amendments will have
the public benefit of increased efficiency in processing SIF re-
quests.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. DWC has determined that the proposed
amendments will not have an adverse economic effect or a dis-
proportionate economic impact on small or micro businesses, or
on rural communities. Instead, the proposed amendments result
in cost savings to system participants, including small or micro
businesses, by eliminating paper and mailing expense. As a
result, and in accordance with Government Code §2006.002(c),
DWC is not required to prepare a regulatory flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. DWC has determined that this proposal does not
impose a possible cost on regulated persons.

GOVERNMENT GROWTH IMPACT STATEMENT. DWC has
determined that for each year of the first five years that the
proposed amendments are in effect, the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will not create a new regulation;
- will not expand, limit, or repeal an existing regulation;

- will not increase or decrease the number of individuals subject
to the rule's applicability; or

- will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. DWC has determined that
no private real property interests are affected by this proposal,
and this proposal does not restrict or limit an owner's right to

45 TexReg 8736 December 4, 2020 Texas Register


www.tdi.state.tx.us
www.tdi.texas.gov

property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. DWC will consider any
written comments on the proposal that are received no later than
5:00 p.m., Central time, on January 7, 2021. Send your com-
ments to RuleComments@tdi.texas.gov; or to Cynthia Guillen,
MS-4D, Texas Department of Insurance, Division of Workers'
Compensation, Legal Services, 7551 Metro Center Drive, Suite
100, Austin, Texas 78744-1645.

To request a public hearing on the proposal, submit a request be-
fore the end of the comment period, and separate from any com-
ments, to RuleComments@tdi.texas.gov; or to Cynthia Guillen,
Texas Department of Insurance, Division of Workers' Compen-
sation, Legal Services, MS-4D, 7551 Metro Center Drive, Suite
100, Austin, Texas 78744-1645. The request for public hear-
ing must be separate from any comments and received by DWC
no later than 5:00 p.m., Central time, on December 22, 2020.
If DWC holds a public hearing, it will consider written and oral
comments presented at the hearing.

STATUTORY AUTHORITY. DWC proposes amended §116.11
under the following statutory authority:

Labor Code §402.00111(a) states that, except as otherwise pro-
vided, the commissioner of workers' compensation shall exer-
cise all executive authority, including rulemaking authority, under
Title 5 of the Labor Code.

Labor Code §402.00116 provides that the commissioner of work-
ers' compensation shall administer and enforce this title, other
workers' compensation laws of this state, and other laws grant-
ing jurisdiction to or applicable to DWC or the commissioner.

Labor Code §402.061 authorizes the commissioner to adopt
rules as necessary for the implementation and enforcement of
the Act.

Labor Code §401.024 defines electronic submission and pro-
vides that the commissioner of workers' compensation by rule
may permit or require use of electronic transmission for trans-
mitting any authorized or required data.

Labor Code §403.006 describes the SIF account and outlines
reimbursement liability.

Labor Code §408.0041 provides that an insurance carrier is en-
titled to apply for and receive reimbursement from SIF for any
overpayment of benefits paid based on the opinion of the des-
ignated doctor if that opinion is reversed or modified by a final
order of the division or a court.

Labor Code §408.042 provides that an insurance carrier is en-
titled to apply for and receive reimbursement from SIF for the
amount of income and death benefits paid to an injured worker
that are based on wages paid from a non-injury employer.

CROSS-REFERENCE TO STATUTE. Section 116.11 imple-
ments Labor Code §§403.006, 403.007, 408.042, and 408.084.

$116.11.
Fund.
(a) An insurance carrier may request:

Request for Reimbursement from the Subsequent Injury

(1) reimbursement from the Subsequent Injury Fund (SIF)
under [; pursuant to] Labor Code §403.006(b)(2)[;] for an overpayment
of income, death, or medical benefits when the insurance carrier has
made an unrecoupable overpayment pursuant to the decision of an ad-

ministrative law judge, [er] the Appeals Panel, [appeals panel] or an
interlocutory order, and that decision or order is reversed or modified

by final arbitration, order, or decision of the commissioner, State Office
of Administrative Hearings, or a court of last resort;

(2) reimbursement from the SIF under [pursuant to] Labor
Code §403.007(d)[5] for death benefits paid to the SIF before a legal
beneficiary was determined to be entitled to receive death benefits;

(3) for a compensable injury that occurs on or after July 1,
2002, reimbursement from the SIF for the amount of income benefits
paid to an injured employee based on [attributable to] multiple employ-
ment and paid under [pursuant to] Labor Code §408.042;

(4) foracompensable injury that occurs on or after Septem-
ber 1, 2007, reimbursement from the SIF for the amount of income,
death benefits, or a combination paid to an injured employee or a legal
beneficiary based on [attributable to] multiple employment and paid
under [pursuant to] Labor Code §408.042;

(5) reimbursement from the SIF, under [pursuant to] Labor
Code §408.0041(f) and (f-1), for an overpayment of benefits made by
the insurance carrier based on the opinion of the designated doctor if
that opinion is reversed or modified by a final arbitration award or a
final order or decision of the commissioner or a court; or

(6) reimbursement from the SIF made in accordance with
rules adopted by the commissioner under [pursuant to] Labor Code
§413.0141. For purposes of this subsection only, an injury is deter-
mined not to be compensable following:

(A) The final decision of the commissioner or the judg-
ment of the court of last resort; or

(B) A claimant's failure to respond within one year
of a timely dispute of compensability filed by an insurance carrier.
In this instance only, the effective date of the determination of
noncompensability [nen eempensability] is one year from the date the
insurance carrier filed the dispute [is filed] with the division. [by the
insurance carrier. |

(i) A determination under this paragraph does not
constitute final adjudication. It does not preclude a party from pursu-
ing their claim through the division's dispute resolution process, and it
does not permit a health care provider to pursue a private claim against
the claimant.

(ii) 1f the claim is later determined to be compens-
able, the insurance carrier must [shall] reimburse the SIF for any initial
pharmaceutical payment that [whieh] the SIF previously reimbursed to
the insurance carrier. The insurance carrier's reimbursement of the SIF
must [shall] be paid within the timeframe the insurance carrier has to
comply with the agreement, decision and order, or other judgment that
[whieh] found the claim to be compensable.

(b) The amount of reimbursement [that] the insurance carrier
may be entitled to is equal to the amount of unrecoupable overpay-
ments paid and does not include any amounts the insurance carrier
overpaid voluntarily or as a result of its own errors. An unrecoupable
overpayment of income or death benefits for the purpose of reimburse-
ment from the SIF only includes those benefits that were overpaid by
the insurance carrier pursuant to an interlocutory order, a designated
doctor's [deetor] opinion, or a decision, which were finally determined
to be not owed and which, in the case of an overpayment of income
or death benefits to the injured employee or legal beneficiary, were not
recoverable or convertible from other income or death benefits.

(¢) To request [Reguests for] reimbursement under
[attributable to] subsection (a)(1) of this section[;] for insurance carrier

claims of benefit overpayments made under an interlocutory order or
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decision of the commissioner that is later reversed or modified by final
arbitration, order, decision of the commissioner, the State Office of
Administrative Hearings, or court of last resort, an insurance carrier
must: [shall be filed with the SIF administrator in writing and include:]

(1) submit the request electronically in the form and man-
ner prescribed by the division;

(2) [€B] provide a claim-specific summary of the reason
the insurance carrier is seeking reimbursement and the total amount of
reimbursement requested, including how it was calculated;

(3) [€2] provide a detailed payment record showing the
dates and [ef payments; the] amounts of the payments, [purpese of
payments; the] payees, type of benefits and [the] periods of benefits
paid, all plain language notices (PLNs) about [regarding] the payment
of benefits, all certifications of maximum medical improvement and [;
all] assignments of impairment rating, and documentation that shows
[demeonstrates that | the overpayment was unrecoupable as described
in subsection (b) of this section, if applicable;

(4) [63] provide the name, address, and federal employer
identification number of the payee (insurance carrier) for any reim-
bursement that may be due;

(5) [¢D] provide copies of all relevant orders and decisions
(benefit review conference reports, interlocutory orders, contested case
hearing decisions and orders, [Benefit Review Conferences; Interlocu-
tory Orders, Contested Case Hearing Decisions & Orders,] Appeals
Panel decisions, [Deeisions;] and court [Ceurt] orders) relating to the
requested reimbursement and show [regarding the payment for which
reimbursement is being requested along with an indication of] which
document is the final decision on the matter;

(6) [€5)] provide copies of all relevant reports and DWC
forms [filed by] the employer filed with the insurance carrier; and

(7) [€6)] provide [if the request is based on an everpayment
of medical benefits;] copies of all medical bills, [and] preauthorization
request documents, relevant independent review organization (IRO)
decisions, medical fee dispute decisions, contested case hearing deci-
sions and orders, Appeals Panel decisions, and court orders on medical
disputes associated with the overpayment, if the request is based on an
overpayment of medical benefits. [as well as all relevant Independent
Review Organization (IRO) decisions; fee dispute decisions and Con-
tested Case Hearing Deeisions and Orders; Appeals Panel Deeisions;
and court orders regarding medical disputes:|

(d) To request [Requests for] reimbursement under [pursuant
to] subsection (a)(2) of this section for [; related to &] reimbursement
of death benefits paid to the SIF before [prior to] a legal beneﬁciary is
[being] determined to be entitled to receive death benefits, an insurance
carrier must: [shaﬂbeﬁiedwﬁh%heSl—Fadmms#a%e#mwnﬂﬂgaﬂd
include:]

(1) submit the request electronically in the form and man-
ner prescribed by the division;

(2) [H)] provide a claim-specific summary of the reason
the insurance carrier is seeking reimbursement and the total amount of
reimbursement requested, including how it was calculated;

(3) [)] provide a detailed payment record showing the
dates and amounts of payments, [the ameunts of the payments; pur-
pose of payments; the] payees, and [the] periods of benefits paid;

(4) [€] provide the name, address, and federal employer
identification number of the payee (insurance carrier) for any reim-
bursement that may be due;

(5) [] provide the documentation the legal beneficiary
submitted [provided] with the claim for death benefits under [in aceor-
danee with] §122.100 of this title (relating to Claim for Death Benefits);
and

(6) [€5)] provide [if applieable;] the final award of the com-
missioner[;] or the final judgment of a court of competent jurisdiction

determining that the legal beneficiary is entitled to the death benefits.

(e) To request [Requests for] reimbursement under [pursuant
to] subsections [subseetion] (a)(3) or (4) of this section[;] regarding
multiple employment, the requester must submit the request [shall be
submitted] on an annual basis for the payments made during the same
or previous fiscal year. The fiscal year begins each September 1 [4st]
and ends on August 31 [34st] of the next calendar year. For example,
insurance carrier payments made during the fiscal year from September
1, 2009, through August 31, 2010, must be submitted by August 31,
2011. Any claims for insurance carrier payments related to multiple
employment that are not submitted within the required timeframe will
not be reviewed for reimbursement. To request reimbursement under
subsections (a)(3) or (4), an insurance carrier must: [These requests
shall be filed with the SIF administrator in writing and include:]

(1) submit the request electronically in the form and man-
ner prescribed by the division;

(2) [D)] provide a claim-specific summary of the reason
the insurance carrier is seeking reimbursement and the total amount of
reimbursement requested, including how it was calculated;

(3) [)] provide a detailed payment record showing the
dates and amounts of payments, [the ameunts of the payments; pur-
pose of payments; the] payees, type of benefits and [the] periods of
benefits paid, all PLNs about [regarding] the payment of benefits, and
[as well as] documentation that shows [that] the overpayment was un-
recoupable as described in subsection (b) of this section, if applicable;

4) [63)] provide the name, address, and federal employer
identification number of the payee (insurance carrier) for any reim-
bursement that may be due;

(5) [#] provide information documenting the injured em-
ployee's average weekly wage amounts paid from all nonclaim [nen
elaim] employment held at the time of the work-related [werk related]
injury under [pursuant to] §122.5 of this title (relating to Employee's
Multiple Employment Wage Statement); and

(6) [€5)] provide information documenting the injured em-
ployee's average weekly wage amounts paid based on employment with
the claim employer.

(f) To request [Requests for] reimbursement under
[attributable te] subsection (a)(5) of this section, for insurance carrier

claims of benefit overpayments made pursuant to a designated doctor's
[dector] opinion that is later reversed or modified by a final arbitration
award or a final order or decision of the commissioner or a court, an
insurance carrier must: [shall be filed with the SIE administrator in
writing and inclade:]

(1) submit the request electronically in the form and man-
ner prescribed by the division;

(2) [(H)] provide a claim-specific summary of the reason
the insurance carrier is seeking reimbursement and the total amount of
reimbursement requested, including how it was calculated;

(3) [€2] provide a detailed payment record showing the
dates and [ef payments; the] amounts of [the] payments, [purpese of
payments; the] payees, type of benefits and [the] periods of benefits
paid,[;] PLNs about [regarding] the payment of benefits, and all certi-
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fications of maximum medical improvement and [all] assignments of
impairment rating;

(4) [63)] provide the name, address, and federal employer
identification number of the payee (insurance carrier) for any reim-
bursement that may be due;

(5) [€4] provide copies of all relevant designated doctors'

is not compensable; [either from the commissioner or court of last re-
sort,] or [documentation of]

(B) a claimant's failure to respond in accordance with
subsection (a)(6)(B) of this section.

(h) The prescribed forms under this section are on the divi-
sion's website at www.tdi.texas.gov/wc/index.html. An insurance car-

[deetor] opinions (including responses to letters of clarification) and
orders and decisions (IRO decisions, interlocutory orders, contested

rier seeking reimbursement from the SIF must [shall] timely provide to
the SIF administrator by electronic transmission, as that term is used in

case hearing decisions and orders, [Interleeutory Orders; Contested
Case Hearing Decisions and Orders;] arbitration awards, Appeals Panel
decisions, [Peeistons;] and court [Ceurt] orders) relating to [regarding]
the designated doctor's [deetor] opinion and the payment[;] made pur-
suant to the designated doctor's [deeter] opinion for which reimburse-
ment is being requested, and indicate [aleng with an indication of]
which document is the final decision on the matter;

(6) [€5)] provide copies of all relevant reports and DWC
forms [filed by] the employer filed with the insurance carrier; and

(7) [€6)] provide [fer an everpayment of mediecal benefits;]
copies of all medical bills and preauthorization request documents as-
sociated with an [the] overpayment of medical benefits.

(g) To request [Requests for] reimbursement under subsection
(a)(6) of this section regarding [attributable to] initial pharmaceutical
coverage, a requester must submit the request [shall be submitted] in
the same or [in the] following fiscal year after a determination that the
injury is not compensable. [in aceordanee with subseetion (a)(6) of this
seetion:] The fiscal year begins each September 1 [1st] and ends on
August 31 [31st] of the next calendar year. For example, if an injury is
determined to be not compensable during the fiscal year from Septem-
ber 1, 2009, through August 31, 2010, the request for reimbursement
under [pursuant to] Labor Code §413.0141 must be submitted by Au-
gust31,2011. Any claims for insurance carrier payments related to ini-
tial pharmaceutical coverage that are not submitted within the required
timeframe will not be reviewed for reimbursement. An insurance car-
rier must: [The requests shall be filed with the SIE administratoer in
writing and inclade:]
(1) submit the request electronically in the form and man-
ner prescribed by the division;

(2) [H)] provide a claim-specific summary of the reason
the insurance carrier is seeking reimbursement and the total amount of
reimbursement requested;

(3) [€)] provide a detailed payment record showing the
dates of payments, [speeifieally] including documentation on dates of
payment of initial pharmaceutical coverage (i.e., during the first seven
days following the date of injury), payment [; the] amounts, [of the
payments ;the purpose of payments; the] and payees[; and the periods
of benefits paid];

(4) [63)] provide the name, address, and federal employer
identification number of the payee (insurance carrier) for any reim-
bursement that may be due;

(5) [#] provide documentation that the pharmaceutical
services were provided during the first seven days following the date
of injury, not counting the actual date the injury occurred, and identify
[whieh is to inelude a deseription of] the prescribed pharmaceutical
services; [serviee(s);] and

(6) [€5)] provide documentation of:

(A) the final resolution of any dispute either from the
commissioner or court of last resort that [whiek] determines the injury

§102.5(h) of'this title, all forms and documentation reasonably required
by the SIF administrator to determine entitlement to reimbursement or
payment from the SIF and the amount of reimbursement to which the
insurance carrier is entitled. The insurance carrier must also provide
notice to the SIF of any relevant pending dispute, litigation, or other
information that may affect the request for reimbursement.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 18,
2020.

TRD-202004866

Kara Mace

Deputy Commissioner of Legal Services

Texas Department of Insurance, Division of Workers' Compensation
Earliest possible date of adoption: January 3, 2021

For further information, please call: (512) 804-4703

¢ ¢ ¢

TITLE 31. NATURAL RESOURCES AND
CONSERVATION

PART 10. TEXAS WATER
DEVELOPMENT BOARD

CHAPTER 363. FINANCIAL ASSISTANCE
PROGRAMS

The Texas Water Development Board ("TWDB" or "board")
proposes amendments to 31 Texas Administrative Code (TAC)
§§363.1, 363.4, 363.12, 363.13, 363.15, 363.16, 363.31, 363.41
- 363.43, 363.1303, 363.1304, 363.1307, and 363.1309.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED AMENDMENT

This rulemaking is proposed under the authority of the Texas
Water Code §6.101 which provides the TWDB with the author-
ity to adopt rules necessary to carry out the powers and duties
in the Water Code and other laws of the State. The rulemak-
ing is proposed under the additional authority of Texas Water
Code Chapter 15, Subchapters G and H, §16.342, and Chapter
17 Subchapters D, E and F, which provides the TWDB with the
authority to which provides the TWDB with the authority to adopt
rules necessary to carry out its duties.

The purpose of the proposed rule is to implement legislative
changes from the 86th Legislative Session and to clarify cer-
tain aspects of TWDB rules related to state-funded financial
assistance programs. This rulemaking will implement legislative
changes from House Bill 3339, 86th Texas Legislative Ses-
sion (HB 3339), which standardized and consolidated water
conservation plan requirements for TWDB financial assistance
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programs. The rule also makes non-substantive changes to
the general provisions of Chapter 363 in order to conform with
changes made to Subchapter D (related to Flood Financial
Assistance), which implements Senate Bill 7, 86th Texas Leg-
islative Session (SB 7). The proposed rules include various
minor changes to conform rule text with agency practice, includ-
ing the addition of definitions of agency terms.

SECTION BY SECTION DISCUSSION OF PROPOSED
AMENDMENTS

Subchapter A. General Provisions.
Division 1. Introductory Provisions.
§363.1. Scope of Subchapter.

Section 363.1 is amended to show that Chapter 363, Subchapter
A applies to the newly created Flood Infrastructure Fund, which
was created by SB 7.

§363.4. Activities Funded.

Section 363.4 is amended to clarify that the board may provide fi-
nancial assistance under this chapter for the newly created Flood
Infrastructure Fund, which was created by SB 7.

Division 2. General Application Procedures.
§363.12. General, Legal, and Fiscal Information.

The requirement in Section 363.12 that the applicant submit
the application in writing is deleted in order to clarify that the
applicant may submit the application via the TWDB's Online
Loan Application. Section 363.12(2)(A)(vii) is amended to
clarify that the source of repayment is only required in the ap-
plication for financial assistance requiring repayment. Section
363.12(2)(A)(xii)(V) is added to require an applicant to attest
that the applicant is or will become in compliance with all of its
material contracts and Section 363.12(2)(A)(xii)(VI) is amended
to require the applicant to attest that at the time of the applicant
and for the duration of any financial assistance provided by
the TWDB, the applicant will remain in compliance with all
applicable state and federal laws, rules and regulations.

Conforming changes are made to §363.12(2)(B) (see changes
to §363.13).

§363.13. Preliminary Engineering Feasibility Report.

The heading of §363.13 is amended to reflect the correct title of
the document mentioned in that section. Conforming changes
are made throughout the Chapter.

Section 363.13 is also amended to require a general description
of the existing system in the Preliminary Engineering Feasibility
Report, which is consistent with TWDB practice.

§363.15. Required Water Conservation Plan.

Section 363.15 is amended to reflect legislative changes from
HB 3339, including updating the citation to the new Water Code
provision. Section 363.15 is also amended to state that only one
copy of the water conservation plan is required. The exceptions
are amended to conform to the language of HB 3339.

§363.16. Pre-design Funding Option.

Section 363.16(b) is amended to allow for the pre-design fund-
ing option for flood projects funded from the Flood Infrastructure
Fund. This change is made in order to allow the Board to com-
mit to planning, acquisition, design, and construction phases for
flood projects through the FIF. The Flood Infrastructure Fund pro-

gram provides extensive requirements for cooperation among
entities affected by each flood project and provides extensive
design requirements in order to ensure projects are successful.

Section 363.16 is amended to state that the contracts for engi-
neering services at this point may be submitted in draft form.

Section 363.16 is also amended to clarify that any required water
conservation plan must be adopted prior to closing. This change
is consistent with TWDB practice.

Conforming changes are made pursuant to amendments to
§363.13.

Division 3. Formal Action by the Board.
§363.31. Board Consideration of Application.

Section 363.31 is amended to state that the TWDB will not du-
plicate funding from federal sources. This change is made to
satisfy federal requirements and to ensure the public interest is
served by TWDB funding.

Division 4. Prerequisites to Release of State Funds.
§363.41. Engineering Design Approvals.

Section 363.41 is amended to clarify that the contract documents
discussed in this section may be submitted in draft form dur-
ing this phase. Section 363.41 is also amended to clarify when
and how applicants should send a copy of certain documents
to the Texas Commission on Environmental Quality. Section
363.41(a)(4) is added to require a high-resolution digital, search-
able copy of the plans and specifications in order to update rule
text in accordance with agency practice and advancing technol-
ogy. Section 363.41(b) is amended to state that the iron and steel
requirements of that subsection may apply to flood projects and
to clarify the heading for exemptions.

§363.42. Loan Closing.

Section 363.42 is amended to conform to legislative changes
from HB 3339 related to the required water conservation plans.

§363.43. Release of Funds.

Section 363.43 is amended to conform to agency practice related
to release of funds for multiple construction contracts. Conform-
ing changes are made pursuant to amendments to §363.13.

Subchapter M. State Water Implementation Fund for Texas and
State Water Implementation Revenue Fund for Texas.

§363.1303. Prioritization System.

Section 363.1303 is amended to state that an applicant who will
submit a complete application must do so by the deadline estab-
lished by the executive administrator, rather than within 30 days.
This amendment reflects current practice and allows more flex-
ibility.

§363.1304. Prioritization Criteria.

Section 363.1304 is amended to fix typographical errors. Sec-
tion 363.1304(7) is amended to clarify that points will not be given
for principal forgiveness or grants from the TWDB for the prior-
itization criteria related to local contributions to be made to the
project.

§363.1307. Pre-design Funding Option.

Section 363.1307 is amended to state that contracts for engi-
neering services may be in draft form during this phase. Section
363.1307 is also amended to clarify that any required water con-
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servation plan must be adopted prior to closing. This change is
consistent with TWDB practice. Conforming changes are made
pursuant to amendments to §363.13.

§363.1309. Findings Required.

Section 363.1309 is amended to conform to legislative changes
from HB 3339 related to the required water conservation plan.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS

Ms. Rebecca Trevino, Chief Financial Officer, has determined
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed rulemaking. For the first five
years these rules are in effect, there is no expected additional
cost to state or local governments resulting from their adminis-
tration.

These rules are not expected to result in reductions in costs to
either state or local governments. There is no change in costs
for either state or local governments. These rules are not ex-
pected to have any impact on state or local revenues. The rules
do not require any increase in expenditures for state or local gov-
ernments as a result of administering these rules. Additionally,
there are no foreseeable implications relating to state or local
governments' costs or revenue resulting from these rules.

Because these rules will not impose a cost on regulated per-
sons, the requirement included in Texas Government Code Sec-
tion 2001.0045 to repeal a rule does not apply. Furthermore,
the requirement in Section 2001.0045 does not apply because
these rules are amended to reduce the burden or responsibili-
ties imposed on regulated persons by the rule; are amended to
decrease the persons' cost for compliance with the rule; are nec-
essary to protect water resources of this state as authorized by
the Water Code; and are necessary to implement legislation.

The board invites public comment regarding this fiscal note.
Written comments on the fiscal note may be submitted to the
contact person at the address listed under the Submission of
Comments section of this preamble.

PUBLIC BENEFITS AND COSTS

Ms. Rebecca Trevino also has determined that for each year of
the first five years the proposed rulemaking is in effect, the public
will benefit from the rulemaking as it implements legislation and
clarifies requirements in TWDB rules in order to facilitate finan-
cial assistance for water, wastewater, and flood projects.

LOCAL EMPLOYMENT IMPACT STATEMENT

The board has determined that a local employment impact state-
ment is not required because the proposed rule does not ad-
versely affect a local economy in a material way for the first five
years that the proposed rule is in effect because it will impose no
new requirements on local economies. The board also has de-
termined that there will be no adverse economic effect on small
businesses, micro-businesses, or rural communities as a result
of enforcing this rulemaking. The board also has determined
that there is no anticipated economic cost to persons who are
required to comply with the rulemaking as proposed. Therefore,
no regulatory flexibility analysis is necessary.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The board reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code
§2001.0225, and determined that the rulemaking is not subject
to Texas Government Code, §2001.0225, because it does not

meet the definition of a "major environmental rule" as defined in
the Administrative Procedure Act. A "major environmental rule"
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental
exposure, a rule that may adversely affect in a material way the
economy or a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. The intent of the rulemaking is to
implement legislation and clarify TWDB rules.

Even if the proposed rule were a major environmental rule, Texas
Government Code, §2001.0225 still would not apply to this rule-
making because Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: (1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
(3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
(4) adopt a rule solely under the general powers of the agency
instead of under a specific state law. This rulemaking does not
meet any of these four applicability criteria because it: (1) does
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; and (4) is not proposed solely under
the general powers of the agency, but rather Texas Water Code
§§15.439 and 16.4021. Therefore, this proposed rule does not
fall under any of the applicability criteria in Texas Government
Code, §2001.0225.

The board invites public comment regarding this draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submission
of Comments section of this preamble.

TAKINGS IMPACT ASSESSMENT

The board evaluated this proposed rule and performed an anal-
ysis of whether it constitutes a taking under Texas Government
Code, Chapter 2007. The specific purpose of this rule is to im-
plement legislation and clarify requirements in TWDB rules in
order to facilitate financial assistance for water, wastewater, and
flood projects. The proposed rule would substantially advance
this stated purpose by updating citations to new law, including
requirements of new legislation, and updating language to con-
form to agency and industry practice. The proposed rule will also
require borrowers of TWDB funds to attest that they are or will
be in compliance with a all of their material contracts and will re-
quire borrowers to remain in compliance with all applicable state
and federal laws, rules, and regulations during the term of the
financial assistance from the TWDB.

The board's analysis indicates that Texas Government Code,
Chapter 2007 does not apply to this proposed rule because this
is an action that is reasonably taken to fulfill an obligation man-
dated by state law, which is exempt under Texas Government
Code, §2007.003(b)(4). The board is the agency that admin-
isters financial assistance programs for water, wastewater, and
flood projects.

Nevertheless, the board further evaluated this proposed rule and
performed an assessment of whether it constitutes a taking un-
der Texas Government Code, Chapter 2007. Promulgation and
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enforcement of this proposed rule would be neither a statutory
nor a constitutional taking of private real property. Specifically,
the subject proposed regulation does not affect a landowner's
rights in private real property because this rulemaking does not
burden nor restrict or limit the owner's right to property and re-
duce its value by 25% or more beyond that which would oth-
erwise exist in the absence of the regulation. In other words,
this rule implement TWDB financial assistance programs that are
voluntary for local governments to participate in. Therefore, the
proposed rule does not constitute a taking under Texas Govern-
ment Code, Chapter 2007.

GOVERNMENT GROWTH IMPACT STATEMENT

The board reviewed the proposed rulemaking in light of the gov-
ernment growth impact statement requirements of Texas Gov-
ernment Code §2001.0221 and has determined, for the first five
years the proposed rule would be in effect, the proposed rule will
not: (1) create or eliminate a government program; (2) require
the creation of new employee positions or the elimination of ex-
isting employee positions; (3) require an increase or decrease
in future legislative appropriations to the agency; (4) require an
increase or decrease in fees paid to the agency; (5) create a
new regulation; (6) expand, limit, or repeal an existing regula-
tion; (7) increase or decrease the number of individuals subject
to the rule's applicability; or (8) positively or adversely affect this
state's economy.

SUBMISSION OF COMMENTS

Written comments on the proposed rulemaking may be submit-
ted by mail to Office of General Counsel, Texas Water Devel-
opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by
email to rulescomments@twdb.texas.gov, or by fax to (512) 475-
2053. Comments will be accepted until 5:00 p.m. of the 31st day
following publication the Texas Register. Include "Chapter 363"
in the subject line of any comments submitted.

SUBCHAPTER A. GENERAL PROVISIONS
DIVISION 1. INTRODUCTORY PROVISIONS
31 TAC §363.1, §363.4

STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §§6.101, 15.439, 16,342, and 16.4021. Additionally, this
rulemaking is proposed under the authority of Texas Water Code
Chapter 15, Subchapters G and H, and Chapter 17, Subchapters
D, E, and F.

Texas Water Code Chapters 15, 16, and 17 are affected by this

rulemaking.
$363.1.  Scope of Subchapter.

This subchapter shall govern the board's programs of financial assis-
tance under the following programs established by the Texas Water
Code:

(1) in Chapter 15:
(A) Water Assistance Fund under Subchapter B;
(B) Water Loan Assistance Fund under Subchapter C;

(C) Storage Acquisition Program authorized under
Subchapter E;

(D) Colonia Self-Help Program authorized under Sub-
chapter P;

(E) Program for Water and Wastewater Financial As-
sistance for Disadvantaged Rural Communities authorized under Sub-
chapter O;

(F) Water Infrastructure Fund under Subchapter Q;
[and]

(G) State Water Implementation Fund for Texas and
State Water Implementation Revenue Fund for Texas under Subchap-
ter M; and [:]

(H) Flood Infrastructure Fund under Subchapter I;

(2) in Chapter 16, state participation in the purchase or ac-
quisition of facilities under Subchapters E and F;

(3) in Chapter 17:

(A) the programs of assistance under the Texas water
development funds; and

(B) the programs of assistance under the water financial
assistance bond program (Development Fund II, Subchapter L), includ-
ing:

(i) financing of water supply projects under Sub-
chapter D;

(i) water quality enhancement projects including
municipal solid waste facilities under Subchapter F;

(iii) flood control projects under Subchapter G; and

(iv) economically distressed areas projects under
Subchapter K; [+]

(4) in Chapter 17, Revenue Bond Program under Subchap-
ter I; and

(5) in Chapter 36, Groundwater District Loan Program, un-
der Subchapter L.

$363.4.  Activities Funded.
The board may provide financial assistance under this chapter for

one or more elements of construction defined in Texas Water Code,
§17.001(8) or a flood project defined in Texas Water Code, §15.531(2).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004920

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 463-7686

¢ ¢ ¢

DIVISION 2. GENERAL APPLICATION
PROCEDURES

31 TAC §§363.12, 363.13, 363.15, 363.16
STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §§6.101, 15.439, 16,342, and 16.4021. Additionally, this
rulemaking is proposed under the authority of Texas Water Code
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Chapter 15, Subchapters G and H, and Chapter 17, Subchapters
D, E, and F.

Texas Water Code Chapters 15, 16, and 17 are affected by this
rulemaking.

$§363.12.  General, Legal, and Fiscal Information.

An application will be in the form and in numbers prescribed by the
executive administrator.

(1) The executive administrator may request any additional
information needed to evaluate the application[;] and may return any
incomplete applications. [The folowing are required to be considered
an administratively complete application:]

D A pelitical subdivision shall submit an applieation for
financial assistance in writing.]

(2) The following information is required on all applica-
tions to the board for financial assistance to be considered an adminis-
tratively complete application: [:]

(A) General, fiscal and legal information required in-
cludes:

(i) the name and address of the political subdivision;

(ii) a citation of the law under which the political
subdivision operates and was created,

(iii)  the total cost of the project;

(iv) the amount of financial assistance being re-
quested;

(v) adescription of the project;

(vi) the name, address, e-mail, and telephone num-
ber of the authorized representative, engineer and any other consul-
tant(s);

(vii) for financial assistance requiring repayment,
the source of repayment and the status of legal authority to pledge
selected revenues;

(viii) the financing plan for repaying the total cost of
the project;

(ix) the political subdivision's default history;

(x) the most recent annual financial statements and
latest monthly and year-to-date financial reports for the General Fund
and Utility Fund of the political subdivision;

(xi) a certified copy of a resolution of the political
subdivision's governing body requesting financial assistance from the
board, authorizing the submission of the application, and designating
the authorized representative for executing the application, and for ap-
pearing before the board;

(xii) anotarized affidavit from the authorized repre-
sentative stating that:

(1) for a political subdivision, the decision to re-
quest financial assistance from the board was made in a public meeting
held in accordance with the Open Meetings Act (Texas Government
Code, Chapter 551);

(1I) the information submitted in the application
is true and correct according to the best knowledge and belief of the
representative;

(1II)  the applicant has no litigation or other pro-
ceedings pending or threatened against the applicant that would ma-

terially adversely affect the financial condition of the applicant or the
ability of the applicant to issue debt;

(IV)  the applicant has no pending, threatened, or
outstanding judgments, orders, fines, penalties, taxes, assessment or
other enforcement or compliance issue of any kind or nature by EPA,
the Texas Commission on Environmental Quality, Texas Comptroller,
Texas Secretary of State, or any other federal, state or local govern-
ment, except for such actions identified in the affidavit; [and]

(V) the applicant is, or will become, in compli-
ance with all of its material contracts; and

VI ([V]) the applicant is and will remain during
the term of any financial assistance received from the board, in compli-
ance [eemply] with all applicable federal laws, rules, and regulations as
well as the laws of this state and the rules and regulations of the board.

(xiii) any special request for repayment structure
that reflects the particular needs of the political subdivision.

(B) Preliminary Engineering feasibility report. An ap-
plicant shall submit an engineering feasibility report in accordance with
§363.13 of this title (relating to Preliminary Engineering Feasibility
Report [Bata)).

(C) Environmental assessment. An applicant shall sub-
mit an environmental assessment in accordance with §363.14 of this
title (relating to Environmental Assessment).

(D) Required water conservation plan. An applicant
shall submit a water conservation plan prepared in accordance with
§363.15 of this title (relating to Required Water Conservation Plan).

(E) Required water loss audit. An applicant that is a
retail public utility that provides potable water shall submit its most
recent water loss audit in accordance with §358.6 of this title (relating
to Water Loss Audits), unless it has previously been submitted.

(F) Funding from other sources. If additional funds are
necessary to complete the project, or if the applicant has applied for
and/or received a commitment from any other source for the project or
any aspect of the project, an applicant shall submit a listing of those
sources, including total project costs, financing terms, and current sta-
tus of the funding requests.

(G) Additional application information. An applicant
shall submit any additional information requested by the executive ad-
ministrator as necessary to complete the financial, legal, engineering,
and environmental reviews.

§$363.13.  Preliminary Engineering Feasibility Report [Peata].

(a) An Applicant shall submit copies of a preliminary engi-
neering feasibility report, signed and sealed by a professional engineer
registered in the State of Texas. The report, based on guidelines pro-
vided by the executive administrator, shall provide:

(1) adescription and purpose of the project;

(2) the entities to be served and current and future popula-
tion;
(3) the cost of the project;

(4) adescription of alternatives considered and reasons for
the selection of the project proposed;

(5) sufficient information to evaluate the engineering fea-
sibility of the project; [and]

(6) maps and drawings as necessary to locate and describe
the project area; and [+]
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(7) _a general description of the existing system.

(b) The executive administrator may request additional infor-
mation or data as necessary to evaluate the project.

$363.15.  Required Water Conservation Plan.

(a) An applicant, if not eligible for an exemption under sub-
section (c) of this section, shall submit, with its application, a copy
[twe eopies] of its water conservation plan for approval, in accordance
with Water Code §16.4021. The executive administrator shall review
all water conservation plans submitted as part of an application for fi-
nancial assistance for a project and shall determine if the plans meet
the requirements of this section.

(b) The water conservation plan required under subsection (a)
of this section must be new or revised to include five-year and ten-year
targets for water savings, unless the applicant has implemented an ap-
proved water conservation plan that meets the requirements of this sec-
tion, and that has been in effect for less than five years. The water
conservation plan shall include an evaluation of the applicant's wa-
ter and wastewater system and customer water use characteristics to
identify water conservation opportunities and shall set goals to be ac-
complished by water conservation measures. The water conservation
plan shall provide information in response to the following minimum
requirements. If the plan does not provide information for each mini-
mum requirement, the applicant shall include in the plan an explanation
of why the requirement is not applicable.

(1) Minimum requirements.
shall include the following elements:

Water conservation plans

(A) autility profile including, but not limited to, infor-
mation regarding population and customer data, water use data, water
supply system data, and wastewater system data at the most detailed
level of water use data currently available and in accordance with the
methodology and guidance for calculating water use and conservation
developed and maintained by the executive administrator in coordina-
tion with the commission under Water Code §16.403. The utility profile
must include the classification of water sales and uses for the following
sectors, as appropriate:

(i) residential;
(1) single-family;
(1) multi-family;
(i) commercial;
(iii)  institutional,
(iv) industrial;
(v) agricultural; and
(vi) wholesale.

(B) specific, quantified five-year and ten-year targets
for water savings to include goals for water loss programs and goals for
municipal use in total gallons per capita per day and residential gallons
per capita per day. As used herein, "municipal use" means the use of
potable water or sewer effluent for residential, commercial, industrial,
agricultural, institutional, and wholesale uses by an individual or entity
that supplies water to the public for human consumption;

(C) aschedule for implementing the plan to achieve the
applicant's targets and goals;

(D) a method for tracking the implementation and ef-
fectiveness of the plan;

(E) a master meter to measure and account for the
amount of water diverted from the source of supply;

(F) aprogram for universal metering of both customer
and public uses of water, for meter testing and repair, and for periodic
meter replacement;

(G) measures to determine and control water loss (for
example, periodic visual inspections along distribution lines; annual
or monthly audit of the water system to determine illegal connections,
abandoned services, etc.);

(H) a program of leak detection, repair, and water loss
accounting for the water transmission, delivery, and distribution sys-
tem;

(I) aprogram of continuing public education and infor-
mation regarding water conservation;

(J) a water rate structure which is not "promotional,"
i.e., a rate structure which is cost-based and which does not encourage
the excessive use of water;

(K) ameans of implementation and enforcement which
shall be evidenced by:

(i) acopy of the ordinance, resolution, or tariff indi-
cating official adoption of the water conservation plan by the applicant;
and

(ii)  adescription of the authority by which the appli-
cant will implement and enforce the conservation plan;

(L) documentation that the regional water planning
groups for the service area of the applicant have been notified of the
applicant's water conservation plan; and

(M) acurrent drought contingency plan which includes
specific water supply or water demand management measures and, at
a minimum, includes, trigger conditions, demand management mea-
sures, initiation and termination procedures, a means of implemen-
tation, and measures to educate and inform the public regarding the
drought contingency plan.

(2) Additional conservation strategies. The water conser-
vation plan may also include any other water conservation practice,
method, or technique that the applicant deems appropriate.

(c) Pursuant to Water Code §16.4021 [§§15-306(e); 17125¢);
1727 e); and 17-857(e)], an applicant is not required to provide a wa-
ter conservation plan if the board determines an emergency exists; the
amount of financial assistance to be provided is $500,000 or less; [of]
the applicant demonstrates and the board finds that implementation of
a water conservation program is not reasonably necessary to facilitate
water conservation; [et] the application is for flood control purposes
under Water Code, Chapter 17, Subchapter G; the application is for a
flood project under Water Code, Chapter 15, Subchapter I; or the finan-
cial assistance is to fund a project that consists of construction outside
this state.

(1) An emergency exists when:

(A) apublic water system or wastewater system has al-
ready failed, or is in a condition which poses an imminent threat of
failure, causing the health and safety of the citizens served to be en-
dangered;

(B) sudden, unforeseen demands are placed on a water
system or wastewater system (i.e., because of military operations or
emergency population relocation);

(C) adisaster has been declared by the governor or pres-
ident; or
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(D) the governor's Division of Emergency Management
of the Texas Department of Public Safety has determined that an emer-
gency exists.

(2) If the board determines that an emergency exists and
commits to financial assistance without requiring a water conservation
plan, the applicant must report whether the emergency continues to ex-
ist every six months after the board commits to financial assistance. If
the Executive Administrator finds that the emergency no longer exists,
the applicant must submit a water conservation plan within six months
of the finding.

(d) Pursuant to Water Code §16.4021(g) [§$15-106()e);
15.208(d), 17.125(¢), ; and 17.857(e)], if the applicant will

utilize the project ﬁnanced by the board to furnish water or waste-
water services to another entity that in turn will furnish the water or
wastewater services to the ultimate consumer, the applicant shall:

(1) submit its own water conservation plan before closing
on the financial assistance; and

(2) submit the other entity's water conservation plan, if one
exists, before closing on the financial assistance; and

(3) require, by contract, that the other entity adopt a water
conservation plan that conforms to the board's requirements and sub-
mit it to the board. If the requirement is to be included in an existing
water or wastewater service contract, it may be included, at the earliest
of the renewal or substantial amendment of that contract, or by other
appropriate measures.

(¢) The board will accept a water conservation plan deter-
mined by the commission to satisfy the requirements of 30 TAC
Chapter 288 for purposes of meeting the minimum requirements of
subsection (b) of this section.

(f) Water conservation plans that are submitted to the TCEQ
and copied to the board under Water Code §16.402 must contain the
applicable minimum requirements for water conservation plans estab-
lished by the Commission in its rules at 30 TAC Chapter 288.

(g) Annual reports.

(1) Each entity that is required to submit a water conser-
vation plan to the board or the commission, other than a recipient of
financial assistance from the board, shall file a report annually not later
than May 1st to the executive administrator on the entity's progress in
implementing each of the minimum requirements in the water conser-
vation plan.

(2) Recipients of financial assistance from the board shall
maintain an approved water conservation plan in effect until all finan-
cial obligations to the state have been discharged and shall file a report
with the executive administrator on the applicant's progress in imple-
menting each of the minimum requirements in its water conservation
plan and the status of any of its customers' water conservation plans re-
quired by contract, within one year after closing on the financial assis-
tance and annually thereafter until all financial obligations to the state
have been discharged.

(3) Annual reports prepared for the Commission provid-
ing the information required by this subsection may be provided to the
board to fulfill the board's reporting requirements.

(h) The following are violations of board rules for purposes of
Water Code §16.402:

(1) failure to submit a water conservation plan containing
the minimum requirements in subsections (b) and (f) of this section;
and

(2) failure to timely submit a complete annual report on the
entity's progress in implementing its plan that addresses each element
in its water conservation plan, as required by Water Code §16.402 and
subsection (g) of this section.

§363.16.  Pre-design Funding Option.

(a) This loan application option will provide an eligible appli-
cant that meets all applicable board requirements an alternative to se-
cure a commitment and close a loan for the pre-design, design or build-
ing costs associated with a project. Under this option, a loan may be
closed and funds necessary to complete planning and design activities
released. If planning requirements have not been satisfied, design and
building funds will be held or escrowed and released in the sequence
described in this section. After planning and environmental review, the
executive administrator may require the applicant to make changes in
order to proceed with the project. If the portion of a project associated
with funds in escrow cannot proceed, the loan recipient shall use the
escrowed funds to redeem bonds purchased by the board in inverse or-
der of maturity.

(b) Except for flood projects funded through the Flood In-
frastructure Fund, flood [Eleed] control and municipal solid waste
projects are not eligible for funding under this option.

(c) The executive administrator may recommend to the board
the use of this section if, based on available information, there appear
to be no significant permitting, social, environmental, engineering, or
financial issues associated with the project. An application for pre-de-
sign funding may be considered by the board despite a negative recom-
mendation from the executive administrator.

(d) Applications for pre-design funding must include the fol-
lowing information:

(1) for loans including building cost, a preliminary engi-
neering feasibility report which will include at minimum: a descrip-
tion and purpose of the project; area maps or drawings as necessary to
fully locate the project area(s); a proposed project schedule; estimated
project costs and budget including sources of funds; current and future
populations and projected flows; alternatives considered; and a discus-
sion of known permitting, social or environmental issues which may
affect the alternatives considered and the implementation of the pro-
posed project;

(2) contracts for engineering services, which may be in
draft form;

(3) evidence that an approved water conservation plan will
be adopted prior to closing [the release of funds];

(4) all information required in §363.12 of this title (relating
to General, Legal and Fiscal Information); and

(5) any additional information the executive administrator
may request to complete evaluation of the application.

(e) After board commitment and completion of all closing and
release prerequisites as specified in §363.42 of this title (relating to
Loan Closing) and §363.43 of this title (relating to Release of Funds),
funds will be released in the following sequence:

(1) for planning and permitting costs, after receipt of exe-
cuted contracts for the planning or permitting phase;

(2) for design costs, after receipt of executed contracts for
the design phase and upon approval of an engineering feasibility report
as specified in §363.13 of this title (relating to Engineering Feasibility
Report [Data]) and compliance with §363.14 of this title (relating to
Environmental Assessment) as applicable; and

PROPOSED RULES December 4, 2020 45 TexReg 8745



(3) for building costs, after issuance of any applicable per-
mits, and after bid documents are approved and executed construction
documents are contingently awarded.

(f) Board staff will use preliminary environmental data pro-
vided by the applicant, as specified in subsection (d) of this section and
make a written report to the executive administrator on known or poten-
tial significant social or environmental concerns. Subsequently, these
projects must have a favorable executive administrator's recommenda-
tion which is based upon a full environmental review during planning,
as provided under §363.14 of this title (relating to Environmental As-
sessment), as applicable.

(g) The executive administrator will advise the board concern-
ing projects that involve major economic or administrative impacts to
the applicant resulting from environmentally related special mitigative
or precautionary measures from an environmental assessment under
§363.14 of this title (relating to Environmental Assessment), as appli-
cable.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004921

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 463-7686

¢ ¢ ¢

DIVISION 3.  FORMAL ACTION BY THE
BOARD

31 TAC §363.31

STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §§6.101, 15.439, 16,342, and 16.4021. Additionally, this
rulemaking is proposed under the authority of Texas Water Code
Chapter 15, Subchapters G and H, and Chapter 17, Subchapters
D, E, and F.

Texas Water Code Chapters 15, 16, and 17 are affected by this
rulemaking.

§363.31.  Board Consideration of Application.

The executive administrator shall submit the application to the board
with comments concerning financial assistance. The application will
be scheduled on the agenda for board consideration at the earliest prac-
tical date. The applicant and other interested parties known to the board
shall be notified of the time and place of such meeting. If the applicant
has received an obligation of federal funds from any federal source [by
the United States Department of Agri Development] that
would duplicate funding from the board for the same project, as ev-
idenced in writing from the applicable federal agency [United States
Department of Agri Development, or if the applicant has
canceled such an ebligation], the executive administrator shall not sub-
mit the application to the board and shall notify the applicant that its
application will no longer be considered for this reason, unless good
cause is shown that the application should be submitted to the board.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004922

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 463-7686

¢ ¢ ¢

DIVISION 4. PREREQUISITES TO RELEASE
OF STATE FUNDS

31 TAC §§363.41 - 363.43
STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §§6.101, 15.439, 16,342, and 16.4021. Additionally, this
rulemaking is proposed under the authority of Texas Water Code
Chapter 15, Subchapters G and H, and Chapter 17, Subchapters
D, E, and F.

Texas Water Code Chapters 15, 16, and 17 are affected by this
rulemaking.

§$363.41.  Engineering Design Approvals.

(a) An applicant with a commitment of financial assistance
from the board shall obtain Executive Administrator approval of con-
tract documents, including engineering plans and specifications and bid
documents, prior to receiving bids and awarding construction contracts.
The applicant shall submit two copies of contract documents, which
shall be as detailed as would be required for submission to contractors
bidding on the work, and which shall be consistent with the engineering
feasibility information submitted with the application. These contract
documents may be submitted in draft form. For [An additional copy of
the contract documents is required for] water supply projects requiring
commission review, the applicant shall send an additional copy to the
commission. The contract documents must contain the following:

(1) provisions assuring compliance with the board's rules
and all relevant statutes;

(2) provisions providing for the political subdivision to re-
tain a minimum of 5.0% of the progress payments otherwise due to the
contractor until the building of the project is substantially complete and
a reduction in the retainage is authorized by the executive administra-
tor;

(3) a contractor's act of assurance form to be executed by
the contractor which shall warrant compliance by the contractor with
all laws of the State of Texas and all rules and published policies of the
board; [and]

(4) a high-resolution digital, searchable copy of the plans
and specifications; and

(5) [)] any additional conditions that may be requested
by the executive administrator.

(b) Engineering Design Approvals for those Projects Required
to use Iron or Steel Products Produced in the United States.
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(1) Except as provided by subsections (c) and (d) of this
section, this section applies to Projects with the board and resulting bid
documents submitted to the board or construction contracts entered into
after September 1, 2017.

(2) In this section, the following terms have the assigned
meanings:

(A) Iron and steel products--Products made primarily
of iron or steel that are permanently incorporated into the public water
system, treatment works, [er] agricultural water conservation Project,
or flood project, including, but not limited to: lined or unlined pipes and
fittings, manhole covers and other municipal castings, hydrants, tanks,
flanges, pipe clamps and restraints, valves, structural steel, reinforced
precast concrete, construction materials.

(B) Manufacturing Process--The application of a
process to alter the form or function of materials or elements of a
product in a manner that adds value and transforms the materials or
elements into a new finished product functionally different from a
finished product produced merely from assembling the materials into
a product or elements into a product.

(C) Mechanical and electrical components, equipment,
systems, and appurtenances--Include, but are not limited to, pumps,
motors, gear reducers, drives (including variable frequency drives),
electric/pneumatic/manual accessories used to operate valves (such
as electric valve actuators), mixers, gates, motorized screens (such as
traveling screens), blowers/aeration equipment, compressors, meters,
sensors, controls and switches, supervisory control and data acqui-
sition (SCADA), membrane bioreactor systems, membrane filtration
systems, filters, clarifiers and clarifier mechanisms, rakes, grinders,
disinfection systems, presses (including belt presses), conveyors,
cranes, HVAC (excluding ductwork), water heaters, heat exchangers,
generators, cabinetry and housings (such as electrical boxes/enclo-
sures), lighting fixtures, electrical conduit, emergency life systems,
metal office furniture, shelving, laboratory equipment, analytical
instrumentation, dewatering equipment, electrical supports/cov-
ers/shielding, and other appurtenances related to an electrical system
necessary for operation or concealment. An electrical system includes
all equipment, facilities, and assets owned by an electric utility, as that
term is defined in §31.002 Utilities Code.

(D) Political subdivision--Includes a county, munic-
ipality, municipal utility district, water control and improvement
district, special utility district, and other types of water districts,
including those created under Texas Constitution Article III, Section
52 or Article XVI, Section 59, and nonprofit water supply corporations
created and operating under Texas Water Code, Chapter 67.

(E) Produced in the United States--With respect to iron
or steel products, a product for which all manufacturing processes,
from initial melting through application of coatings, occur in the United
States, other than metallurgical processes to refine steel additives.

(F) Project--A contract between the board and a person
or political subdivision.

(3) Political subdivisions and persons with Projects funded
with financial assistance from the board shall obtain Executive Ad-
ministrator approval of contract documents, including engineering
plans and specifications and bid documents, prior to receiving bids and
awarding construction contracts. Except as provided by subsections
(c) and (d) of this section, contract documents and bid documents
provided to all bidders must include language requiring that any iron
or steel products produced through a manufacturing process used in
the Project, be produced in the United States, specifically where funds
will be used to:

(A) construct, remodel, or alter buildings, structures, or
infrastructure; or

(B) supply a material for a project between the board
and a person or a political subdivision; or

(C) finance, refinance, or provide money from funds ad-
ministered by the board for a project.

(c) Exemptions from subsection (b) of this section.

(1) Section 363.41(b)(3) does not apply if the board or Ex-
ecutive Administrator has made a determination that:

(A) iron or steel products, produced in the United
States, to be used in the Project are not:

(i) produced in sufficient quantities; or

(i) reasonably available at the time contract docu-
ments and bid documents are executed with contractors or subcontrac-
tors; or

(iii) of asatisfactory quality to be used in the Project;
or

(B) the use of iron or steel products produced in the
United States will increase the total cost of the Project by more than
20 percent; or

(C) complying with the use of iron or steel products as
required by this section is inconsistent with the public interest.

(2) The following components are exempt from complying
with §363.41(b)(3) as they are not iron or steel products:

(A) mechanical and electrical components, equipment,
systems, and appurtenances; and

(B) iron or steel products that are not permanently in-
corporated into a Project.

(d) Section 363.41(b) does not apply where the board has
adopted a resolution approving an application for financial assistance
before May 1, 2019, for any portion of financing as described by
§§15.432 or 15.472, Water Code.

§363.42.  Loan Closing.

(a) Instruments needed for closing. The documents which
shall be required at the time of closing shall include the following:

(1) if not closing under the pre-design funding option, evi-
dence that requirements and regulations of all identified local, state and
federal agencies having jurisdiction have been met, including but not
limited to permits and authorizations;

(2) acertified copy of the bond ordinance, order or resolu-
tion adopted by the governing body authorizing the issuance of debt to
be sold to the board, or an executed promissory note and loan agree-
ment, that is acceptable to the executive administrator and which shall
have sections providing as follows:

(A) if'loan proceeds are to be deposited into an escrow
account at the closing on all or a portion of the loan, then an escrow
account shall be created that shall be separate from all other accounts
and funds, as follows:

(i) the account shall be maintained by an escrow
agent as defined in §363.2 of this title (relating to Definitions of
Terms);

(i1) funds shall not be released from the escrow ac-
count without written approval by the executive administrator;
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(iii) upon request of the executive administrator, the
escrow account statements shall be provided to the executive adminis-
trator;

(iv) the investment of any loan proceeds deposited
into an approved escrow account shall be handled in a manner that
complies with the Public Funds Investment Act, Texas Government
Code, Chapter 2256; and

(v) the escrow account shall be adequately collater-
alized in a manner sufficient to protect the board's interest in the project
and that complies with the Public Funds Collateral Act, Texas Govern-
ment Code, Chapter 2257;

(B) that a construction account shall be created which
shall be separate from all other accounts and funds of the applicant;

(C) that a final accounting be made to the board of the
total sources and authorized use of project funds within 60 days of the
completion of the project and that any surplus loan funds be used in a
manner as approved by the executive administrator;

(D) that an annual audit of the political subdivision, pre-
pared in accordance with generally accepted auditing standards by a
certified public accountant or licensed public accountant be provided
annually to the executive administrator;

(E) that the political subdivision shall fix and maintain
rates and collect charges to provide adequate operation, maintenance
and insurance coverage on the project in an amount sufficient to protect
the board's interest;

(F) that, if applicable, the political subdivision shall
document the adoption and implementation of an approved water
conservation program for the duration of the loan, in accordance with

§363.15 of this title;

(G) that the political subdivision shall maintain current,
accurate and complete records and accounts in accordance with gener-
ally accepted accounting principles necessary to demonstrate compli-
ance with financial assistance related legal and contractual provisions;

(H) that the political subdivision covenants to abide by
the board's rules and relevant statutes, including the Texas Water Code,
Chapters 15, 16, and 17,

(I) that the political subdivision, or an obligated person
for whom financial or operating data is presented, will undertake, either
individually or in combination with other issuers of the political sub-
division's obligations or obligated persons, in a written agreement or
contract to comply with requirements for continuing disclosure on an
ongoing basis substantially in the manner required by Securities and
Exchange Commission (SEC) rule 15¢2-12 and determined as if the
board were a Participating Underwriter within the meaning of such
rule, such continuing disclosure undertaking being for the benefit of
the board and the beneficial owner of the political subdivision's obliga-
tions, if the board sells or otherwise transfers such obligations, and the
beneficial owners of the board's bonds if the political subdivision is an
obligated person with respect to such bonds under rule 15¢2-12;

(J) that all payments shall be made to the board via wire
transfer at no cost to the board;

(K) that the partial redemption of bonds or other autho-
rized securities be made in inverse order of maturity;

(L) thatinsurance coverage be obtained and maintained
in an amount sufficient to protect the board's interest in the project;

(M) that the political subdivision shall establish a dedi-
cated source of revenue for repayment; and

(N) any other recitals mandated by the executive ad-
ministrator;

(3) ifapplicable, evidence that the political subdivision has
adopted a water conservation program in accordance with §363.15 of
this title (relating to Required Water Conservation Plan);

(4) unqualified approving opinions of the attorney general
of Texas and if bonds are issued, a certification from the comptroller of
public accounts that such debt has been registered in that office;

(5) if bonds are issued, an unqualified approving opinion
by a recognized bond attorney acceptable to the executive administra-
tor, or if a promissory note and loan agreement is used, an opinion from
the corporation's attorney which is acceptable to the executive admin-
istrator;

(6) executed escrow agreement entered into by the entity
and an escrow agent satisfactory to the executive administrator, in the
event that funds are escrowed, or a certificate of trust as defined in
§363.2 of this title, if applicable; and

(7) other or additional data and information, if deemed nec-
essary by the executive administrator.

(b) Certified transcript. Within 60 days of closing, the political
subdivision shall submit a transcript of proceedings relating to the debt
purchased by the board which shall contain those instruments normally
furnished a purchaser of debt.

(c) Additional closing requirements for bonds. A political sub-
division shall be required to comply with the following closing require-
ments if the applicant issues bonds that are purchased by the board:

(1) all bonds shall be closed in book-entry-only form;

(2) the political subdivision shall use a paying agent/regis-
trar that is a Depository Trust Company (DTC) participant;

(3) the political subdivision shall be responsible for paying
all DTC closing fees assessed to the political subdivision by the board's
custodian bank directly to the board's custodian bank;

(4) the political subdivision shall provide evidence to the
board that one fully registered bond has been sent to the DTC or to the
political subdivision's paying agent/registrar prior to closing; and

(5) if bonds are being sold to the board, the political sub-
division shall provide a private placement memorandum containing a
detailed description of the issuance of debt to be sold to the board that
is acceptable to the executive administrator.

§$363.43.  Release of Funds.

(a) Release of funds for planning, design and permits. Prior
to the release of funds for planning, design, and permits, the political
subdivision shall submit for approval to the executive administrator the
following documents:

(1) astatement as to sufficiency of funds if additional funds
are necessary to complete the activity;

(2) certified copies of each contract under which revenues
for repayment of the political subdivision's debt will accrue;

(3) executed consultant contracts relating to services pro-
vided for planning, design, and/or permits;

(4) unless funds are released under the pre-design funding
option, documentation that the requirements and regulations of all iden-
tified local, state, and federal agencies having jurisdiction have been
met, including but not limited to permits and authorizations; and
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(5) other such instruments or documents as the board or
executive administrator may require.

(b) Pre-design funding. The funds needed for the total esti-
mated cost of the engineering planning, and design cost if the prelim-
inary engineering feasibility report required under §363.13 of this ti-
tle (relating to Preliminary Engineering Feasibility Report [Data]) has
been approved, the cost of issuance associated with the loan, and any
associated capitalized interest will be released to the loan recipient and
the remaining funds will be escrowed to the escrow agent until all appli-
cable requirements in subsections (a) and (c) of this section and §363.16
of this title (relating to Pre-design Funding Option) have been met.

(c) Release of funds for building purposes. Prior to the release
of funds for building purposes, the political subdivision shall submit
for approval to the executive administrator the following documents:

(1) atabulation of all bids received and an explanation for
any rejected bids or otherwise disqualified bidders;

(2) one executed original copy of each construction con-
tract the effectiveness and validity of which is contingent upon the re-
ceipt of board funds;

(3) evidence that the necessary acquisitions of land, leases,
easements and rights-of-way have been completed or that the applicant
has the legal authority necessary to complete the acquisitions;

(4) astatement as to sufficiency of funds if additional funds
are necessary to complete the project;

(5) certified copies of each contract under which revenues
to the project will accrue;

(6) documentation that all requirements and regulations of
all identified local, state, and federal agencies having jurisdiction have
been met, including permits and authorizations; and

(7) other such instruments or documents as the board or
executive administrator may require.

(d) Release of funds for projects constructed through one or
more construction contracts. For projects constructed through one or
more construction contracts, the executive administrator may approve
the release of funds for all or a portion of the estimated project cost,
provided all requirements of subsection (c) of this section have been
met, only for the construction contract that has been approved for con-
struction [at least one of the construction contraets].

(e) Escrow of funds. The executive administrator may require
the escrow of an amount of project funding related to contracts which
have not met the requirements of subsection (c) of this section at the
time of loan closing.

(f) Release of funds in installments to water supply corpora-
tions. Funds may be released to water supply corporations in install-
ments and pursuant to the provisions of this section.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004923

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 463-7686

¢ ¢ ¢

SUBCHAPTER M. STATE WATER
IMPLEMENTATION FUND FOR TEXAS
AND STATE WATER IMPLEMENTATION
REVENUE FUND FOR TEXAS

31 TAC §§363.1303, 363.1304, 363.1307, 363.1309
STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §§6.101, 15.439, 16,342, and 16.4021. Additionally, this
rulemaking is proposed under the authority of Texas Water Code
Chapter 15, Subchapters G and H, and Chapter 17, Subchapters
D, E, and F.

Texas Water Code Chapters 15, 16, and 17 are affected by this
rulemaking.

§$363.1303.  Prioritization System.

(a) The board will establish deadlines for application submit-
tals. The executive administrator will provide the prioritization of those
applications to the board for approval as soon thereafter as practica-
ble. To be considered for prioritization, an applicant must provide ad-
equate information to establish that the applicant qualifies for funding,
to describe the project comprehensively, and to establish the cost of the
project, as well as any other information requested by the executive ad-
ministrator. The executive administrator will develop and provide an
abridged application to gather information necessary for prioritization.
If an applicant submits an abridged application for prioritization pur-
poses, the applicant must submit a complete application to the board
by the deadline established by the executive administrator within 30
days after the board meeting at which the applicant's project received
priority for funding, or the project will lose its priority ranking and the
board may commit to other projects consistent with the prioritization.

(b) For each application that the executive administrator has
determined has adequate information for prioritization purposes and
prior to each board meeting at which applications may be considered
for prioritization, the executive administrator shall:

(1) prioritize the applications by the criteria identified in
§363.1304 of this title (relating to Prioritization Criteria); and

(2) provide to the board a prioritized list of all complete ap-
plications as recommended by the executive administrator, the amount
of funds requested, and the priority of each application received.

(c) The board will identify the amount of funds available from
SWIFT and SWIRFT for new applications by category, establish the
structure of financing and the terms of any subsidy, and will consider
applications according to §363.1304 of this title. The board reserves the
right to limit the amount of funding available to an individual entity.

$363.1304.  Prioritization Criteria.

The executive administrator will prioritize applications based on the
following point system:

(1) Projects will be evaluated on the criteria provided in
paragraphs (2) - (5) of this section. The points awarded for paragraphs
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(2) - (5) of this section shall be the lesser of the sum of the points for
paragraph (2) - (5), or 50 points.

(2) Either stand-alone projects or projects in conjunction
with other recommended water management strategies relying on the
same volume of water that the project relies on, in accordance with
Chapter 357 of this title (relating to Regional Water Planning), that will
serve in total when the project water supply volume is fully operational:

(A) at least 10,000 population, but not more than
249,999 population, 6 points; or

(B) at least 250,000 population, but not more than
499,999 population, 12 points; or

(C) at least 500,000 population, but not more than
749,999 population, 18 points; or

(D) at least 750,000 population, but not more than
999,999 population, 24 points; or

(E) atleast 1,000,000 population, 30 points; or

(F) less than 10,000 population, zero points.

(3) Projects that will serve a diverse urban and rural popu-
lation:

(A) serves one or more urban populations and one rural
population, 10 points; and

(B) for each additional rural population served, 4 points
up to a maximum of 30 points; or

(C) serves only an urban population, or only a rural pop-
ulation, zero points.

(4) As specified in the application, projects which provide
regionalization:

(A) serves additional entities other than the applicant, 5
points [peint] per each political subdivision served for a maximum of
30 points; or

(B) serves only applicant, zero points.

(5) Projects that meet a high percentage of the water sup-
ply needs of the water users to be served calculated from those served

and needs that will be met during the first decade the project becomes
operational, based on state water plan data:

(A) atleast 50 percent of needs met, 10 points; or
(B) atleast 75 percent of needs met, 20 points; or
(C) atleast 100 percent of needs met, 30 points; or
(D) less than 50 percent of needs met, zero points.

(6) Projects will receive additional points of the project's
score on each of the criteria of paragraphs (7) - (12) of this section.

(7) Local contribution to be made to implement the project,
including federal funding, and including up-front capital, such as funds
already invested in the project or cash on hand and/or in-kind services
to be invested in the project, provided that points will not be given for
principal forgiveness or grants from the board [a prier lean through the

board that included a loan forgiveness component]:

(A) other funding at least 10 percent, but not more than
19 percent, of total project cost, 1 point; or

(B) other funding at least 20 percent, but not more than
29 percent, of total project cost, 2 points; or

(C) other funding at least 30 percent, but not more than
39 percent, of total project cost, 3 points; or

(D) other funding at least 40 percent, but not more than
49 percent, of total project cost, 4 points; or

(E) other funding at least 50 percent of total project cost,
5 points; or

(F) other funding less than 10 percent of total project
cost, zero points.

(8) Financial capacity of the applicant to repay the financial
assistance provided:

(A) applicant's household cost factor is less than or
equal to 1 percent, 2 points; or

(B) applicant's household cost factor is greater than 1
percent but not more than 2 percent, 1 point; or

(C) applicant's household cost factor is greater than 2
percent, zero points.

(9) Projects which address an emergency need:

(A) applicant, or entity to be served by the project, is
included on the list maintained by the Commission of local public wa-
ter systems that have a water supply that will last less than 180 days
without additional rainfall, or is otherwise affected by a Commission
emergency order, and drought contingency plan has been implemented
by the applicant or entity to be served, 3 points; plus

(B) water supply need is anticipated to occur in an ear-
lier decade than identified in the most recent state water plan, 1 point;
plus

(C) applicant has used or applied for federal funding for
emergency, 1 point; or

(D) none of the above, zero points.
(10) Projects which are ready to proceed:

(A) preliminary planning and/or design work (30 per-
cent of project total) has been completed or is not required for the
project, 3 points; plus

(B) applicant is able to begin implementing or con-
structing the project within 18 months of application deadline, 3
points; plus

(C) applicant has acquired all water rights associated
with the project or no water rights are required for the project, 2 points;
or

(D) none of the above, zero points.

(11) Entities that have demonstrated water conservation or
projects which will achieve water conservation, including preventing
the loss of water:

(A) for municipal projects, applicant has already
demonstrated significant water conservation savings, as determined
by comparing the highest rolling four-year average total gallons per
capita per day within the last twenty years to the average total gallons
per capita per day for the most recent four-year period based on
board water use data; or significant water conservation savings will
be achieved by implementing the proposed project, as determined
by comparing the conservation to be achieved by the project with
the average total gallons per capita per day for most recent four-year
period:
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(i) 2 to 5.9 percent total gallons per capita per day
reduction, 2 points; or

(i) 6 to0 9.9 percent total gallons per capita per day
reduction, 4 points; or

(iii) 10 to 13.9 percent total gallons per capita per
day reduction, 6 points; or

(iv) 14 to 17.9 percent total gallons per capita per
day reduction, 8 points; or

(v) 18 percent or greater total gallons per capita per
day reduction, 10 points; or

(vi) less [Eess] than 2 percent total gallons per capita
per day reduction, zero points.

(B) for municipal projects, applicant has achieved the
water loss threshold established by §358.6 of this title (relating to Water
Loss Audits), as demonstrated by most recently submitted water loss
audit:

(i) less than the threshold, 5 points; or
(ii)  at or above the threshold, zero points.

(C) for wholesale water providers, applicant has
already demonstrated significant water conservation savings, as
determined by comparing the highest rolling four-year average total
gallons per capita per day within the last twenty years to the average
total gallons per capita per day for the most recent four-year period
based on board water use data for customers affiliated with the ap-
plication; or significant water conservation savings will be achieved
by implementing the proposed project, as determined by comparing
the conservation to be achieved by the project with the average total
gallons per capita per day for the most recent four-year period for
customers affiliated with the application.

(i) 2 to 5.9 percent total gallons per capita per day
reduction, 2 points; or

(i) 6 to 9.9 percent total gallons per capita per day
reduction, 4 points; or

(iii) 10 to 13.9 percent total gallons per capita per
day reduction, 6 points; or

(iv) 14 to 17.9 percent total gallons per capita per
day reduction, 8 points; or

(v) 18 percent or greater total gallons per capita per
day reduction, 10 points; or

(vi) less [Eess] than 2 percent total gallons per capita
per day reduction, zero points.

(D) for agricultural projects, significant water effi-
ciency improvements will be achieved by implementing the proposed
project, as determined by the projected percent improvement:

(i) 1to 1.9 percent increase in water use efficiency,

1 point; or

(i) 210 5.9 percent increase in water use efficiency,
3 points; or

(iii) 610 9.9 percent increase in water use efficiency,
6 points; or

(iv) 10 to 13.9 percent increase in water use effi-
ciency, 9 points; or

(v) 14 to 17.9 percent increase in water use effi-
ciency, 12 points; or

(vi) 18 percent or greater increase in water use effi-
ciency, 15 points; or

(vii) less than 1 percent increase in water use effi-
ciency, zero points.

(12) Priority assigned by the applicable regional water
planning group within the project sponsor's primary planning region:

(A) top 80 to top 61 percent of regional project ranking,
3 points; or

(B) top 60 to top 41 percent of regional project ranking,
6 points; or

(C) top 40 to top 21 percent of regional project ranking,
9 points; or

(D) top 20 to top 11 percent of regional project ranking,
12 points; or

(E) top 10 percent of regional project ranking, 15
points; or

(F) lessthan 80 percent of regional project ranking, zero
points.

(13) Iftwo or more projects receive the same priority rank-
ing, priority will be assigned based on the relative score(s) from para-
graph (11) of this section. If after considering the relative scores of the
projects based on the criteria of paragraph (11) of this section, then pri-
ority will be assigned based on the relative score(s) from paragraph (9)
of this section.

$§363.1307.  Pre-design Funding Option.

(a) This loan application option will provide an eligible appli-
cant that meets all applicable board requirements an alternative to se-
cure a commitment and close a loan for the pre-design, design or con-
struction costs associated with funding of a project under §363.1305 of
this subchapter (relating to Use of Funds). Under this option, a loan
may be closed and funds necessary to complete planning and design
activities released. If planning requirements have not been satisfied,
design and construction funds will be held or escrowed and released in
the sequence described in this section. Following completion of plan-
ning activities and environmental assessment, the executive adminis-
trator may require the applicant to make changes in order to proceed
with the project. If the portion of a project associated with funds in
escrow cannot proceed, the loan recipient shall use the escrowed funds
to redeem bonds purchased by the board in inverse order of maturity.

(b) Reservoir projects are eligible for a board commitment to
fund planning, permitting, acquisition, and design costs under this op-
tion. Applicants for reservoir construction funds must complete plan-
ning, permitting, acquisition, and design before receiving a commit-
ment to fund reservoir construction costs.

(c) The executive administrator may recommend to the board
the use of this section if, based on available information, there appear
to be no significant permitting, environmental, engineering, or finan-
cial issues associated with the project. An application for pre-design
funding may be considered by the board despite a negative recommen-
dation from the executive administrator.

(d) Applications for pre-design funding must include the fol-
lowing information:

(1) for loans including construction cost, preliminary en-
gineering feasibility report, [data] which will include at minimum: a
description and purpose of the project; area maps or drawings as nec-
essary to fully locate the project area(s); a proposed project schedule;
estimated project costs and budget including sources of funds; current
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and future populations and projected water needs and sources; and a
discussion of known permitting, social or environmental issues which
may affect the alternatives considered and the implementation of the
proposed project;

(2) contracts for engineering services, which may be in
draft form;

(3) evidence that an approved water conservation plan will
be adopted prior to closing [the release of loan funds];

(4) all information required in §363.12 of this chapter (re-
lating to General, Legal and Fiscal Information); and

(5) any additional information the executive administrator
may request to complete evaluation of the application.

(e) After board commitment and completion of all closing and
release prerequisites as specified in §363.42 of this chapter (relating
to Loan Closing) and §363.43 of this chapter (relating to Release of
Funds), funds will be released in the following sequence:

(1) for planning and permitting costs, after receipt of exe-
cuted contracts for the planning or permitting phase;

(2) for acquisition and design costs, after receipt of exe-
cuted contracts for the design phase and upon approval of an engineer-
ing feasibility report as specified in §363.13 of this chapter (relating
to Preliminary Engineering Feasibility Report [Data]) and compliance
with §363.14 of this chapter (relating to Environmental Assessment);
and

(3) for construction costs, after issuance of any applicable
permits, and after bid documents are approved and executed construc-
tion documents are contingently awarded.

(f) The executive administrator will use preliminary environ-
mental data provided by the applicant, as specified in subsection (d) of
this section, together with information available to the executive ad-
ministrator, and make a written report to the board on known or poten-
tial significant social or environmental concerns.

(g) The executive administrator will advise the board concern-
ing projects that involve major economic or administrative impacts to
the applicant resulting from environmentally related special mitigative
or precautionary measures from an environmental assessment under
§363.14 of this chapter.

§363.1309.  Findings Required.

(a) The executive administrator shall submit the application
for financing under this subchapter to the board with comments con-
cerning financial assistance. The application will be scheduled on the
agenda for board consideration at the earliest practical date. The appli-
cant and other interested parties known to the board shall be notified
on the time and place of such meeting.

(b) The board shall grant the application only if the board finds
that at the time the application for financial assistance was made that:

(1) the applicant has submitted and implemented a water
conservation plan in accordance with Texas Water Code §16.4021 and
§363.15 of this chapter [§H-1271];

(2) the applicant satisfactorily completed a request by the
executive administer or a regional water planning group for informa-
tion relevant to the project for which the financial assistance is sought,
including a water infrastructure financing survey under Texas Water
Code §16.053(q); and

(3) the applicant has acknowledged its legal obligation to
comply with any applicable requirements of federal law relating to con-
tracting with disadvantaged business enterprises, and any applicable

state law relating to contracting with historically underutilized busi-
nesses.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004924

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 463-7686
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CHAPTER 371. DRINKING WATER STATE
REVOLVING FUND

SUBCHAPTER D. APPLICATION FOR
ASSISTANCE

31 TAC §371.31

The Texas Water Development Board ("TWDB" or "board") pro-
poses an amendmentto 31 TAC §371.31, concerning Timeliness
of Application and Required Application Information.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED AMENDMENT.

This rulemaking is proposed under the authority of the Texas
Water Code §6.101 which provides the TWDB with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State. The rulemaking
is proposed under the additional authority of Texas Water Code
§15.605 which provides the TWDB with the authority to adopt
rules necessary to carry out Chapter 15, Subchapter J.

The purpose of the proposed rule is to conform rule text with
agency practice for the Drinking Water State Revolving Fund
program administered by the TWDB.

SECTION BY SECTION DISCUSSION OF PROPOSED
AMENDMENTS.

Subchapter D. Application for Assistance.

§371.31 Timeliness of Application and Required Application In-
formation.

Section 371.31(b)(2)(E) is added to require an applicant to attest
that the applicant is or will become in compliance with all of its
material contracts and Section 371.31(b)(2)(F) is amended to
require the applicant to attest that at the time of the application
and for the duration of any financial assistance provided by the
TWDB, the applicant will remain in compliance with all applicable
state and federal laws, rules and regulations. This change is
consistent with TWDB practice.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS

Ms. Rebecca Trevino, Chief Financial Officer, has determined
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed rulemaking. For the first five
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years the rule is in effect, there is no expected additional cost to
state or local governments resulting from the administration.

This rule is not expected to result in reductions in costs to ei-
ther state or local governments. There is no change in costs for
state or local governments. This rule is not expected to have
any impact on state or local revenues. The rule does not require
any increase in expenditures for state or local governments as
a result of administering the rule. Additionally, there are no fore-
seeable implications relating to state or local governments' costs
or revenue resulting from this rule.

Because the rule will not impose a cost on regulated persons,
the requirement included in Texas Government Code Section
2001.0045 to repeal a rule does not apply.

The board invites public comment regarding this fiscal note.
Written comments on the fiscal note may be submitted to the
contact person at the address listed under the Submission of
Comments section of this preamble.

PUBLIC BENEFITS AND COSTS

Ms. Rebecca Trevino also has determined that for each year
of the first five years the proposed rule is in effect, the public
will benefit from the rulemaking as it is intended to strengthen
application requirements in order to facilitate financial assistance
for water projects.

LOCAL EMPLOYMENT IMPACT STATEMENT

The board has determined that a local employment impact state-
ment is not required because the proposed rule does not ad-
versely affect a local economy in a material way for the first five
years that the proposed rule is in effect because it will impose no
new requirements on local economies. The board also has de-
termined that there will be no adverse economic effect on small
businesses, micro-businesses, or rural communities as a result
of enforcing this rulemaking. The board also has determined
that there is no anticipated economic cost to persons who are
required to comply with the rulemaking as proposed. Therefore,
no regulatory flexibility analysis is necessary.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The board reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code
§2001.0225, and determined that the rulemaking is not subject
to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined in
the Administrative Procedure Act. A "major environmental rule"
is defined as a rule with the specific intent to protect the envi-
ronment or reduce risks to human health from environmental
exposure, a rule that may adversely affect in a material way the
economy or a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. The intent of the rulemaking
is to strengthen application requirements in order to facilitate
financial assistance for water projects.

Even if the proposed rule were a major environmental rule, Texas
Government Code, §2001.0225 still would not apply to this rule-
making because Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: (1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
(3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-

eral government to implement a state and federal program; or
(4) adopt a rule solely under the general powers of the agency
instead of under a specific state law. This rulemaking does not
meet any of these four applicability criteria because it: (1) does
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; and (4) is not proposed solely under
the general powers of the agency, but rather is proposed under
the authority of Texas Water Code §15.605. Therefore, this pro-
posed rule does not fall under any of the applicability criteria in
Texas Government Code, §2001.0225.

The board invites public comment regarding this draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submission
of Comments section of this preamble.

TAKINGS IMPACT ASSESSMENT

The board evaluated this proposed rule and performed an anal-
ysis of whether it constitutes a taking under Texas Government
Code, Chapter 2007. The specific purpose of this rule is to
strengthen application requirements in order to facilitate financial
assistance for water projects. The proposed rule will advance
this purpose by requiring borrowers of TWDB funds to attest that
they are or will be in compliance with all of its material contracts.
Further, the rule change requires borrowers of TWDB to remain
in compliance with all applicable state and federal laws, rules,
and regulations during the term of the financial assistance from
the TWDB.

The board's analysis indicates that Texas Government Code,
Chapter 2007 does not apply to this proposed rule because this
is an action that is reasonably taken to fulfill an obligation man-
dated by state law, which is exempt under Texas Government
Code, §2007.003(b)(4). The board is the agency that admin-
isters financial assistance programs for water, wastewater, and
flood projects.

Nevertheless, the board further evaluated this proposed rule and
performed an assessment of whether it constitutes a taking un-
der Texas Government Code, Chapter 2007. Promulgation and
enforcement of this proposed rule would be neither a statutory
nor a constitutional taking of private real property. Specifically,
the subject proposed regulation does not affect a landowner's
rights in private real property because this rulemaking does not
burden nor restrict or limit the owner's right to property and re-
duce its value by 25% or more beyond that which would other-
wise exist in the absence of the regulation. Therefore, the pro-
posed rule does not constitute a taking under Texas Government
Code, Chapter 2007.

GOVERNMENT GROWTH IMPACT STATEMENT

The board reviewed the proposed rulemaking in light of the gov-
ernment growth impact statement requirements of Texas Gov-
ernment Code §2001.0221 and has determined, for the first five
years the proposed rule would be in effect, the proposed rule will
not: (1) create or eliminate a government program; (2) require
the creation of new employee positions or the elimination of ex-
isting employee positions; (3) require an increase or decrease
in future legislative appropriations to the agency; (4) require an
increase or decrease in fees paid to the agency; (5) create a
new regulation; (6) expand, limit, or repeal an existing regula-
tion; (7) increase or decrease the number of individuals subject
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to the rule's applicability; or (8) positively or adversely affect this
state's economy.

SUBMISSION OF COMMENTS

Written comments on the proposed rulemaking may be submit-
ted by mail to Office of General Counsel, Texas Water Devel-
opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by
email to rulescomments@twdb.texas.gov, or by fax to (512) 475-
2053. COMMENTS MUST INCLUDE REFERENCE TO CHAP-
TER 371 IN THE SUBJECT LINE. Comments will be accepted
until 5:00 p.m. of the 31st day following publication the Texas
Register.

STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §6.101 and §15.605.

Texas Water Code Chapter 15 is affected by this rulemaking.

§$371.31.
mation.
(a) (No change.)

(b) Required application information. For eligible public Ap-
plicants, an application shall be in the form and number of copies pre-
scribed by the executive administrator and, in addition to any other
information that may be required by the executive administrator or the
Board, the Applicant shall provide the following documentation:

Timeliness of Application and Required Application Infor-

(1) aresolution from its governing body that shall:

(A) request financial assistance, identifying the amount
of requested assistance;

(B) designate the authorized representative to act on be-
half of the governing body; and

(C) authorize the representative to execute the applica-
tion, appear before the Board on behalf of the Applicant, and submit
such other documentation as may be required by the executive admin-
istrator;

(2) anotarized affidavit from the authorized representative
stating that:

(A) the decision to request financial assistance from the
Board was made in a public meeting held in accordance with the Open
Meetings Act (Texas Government Code, Chapter 551) and after pro-
viding all such notice as is required by the Open Meetings Act or, for
a corporation, that the decision to request financial assistance from the
Board was made in a meeting open to all customers after providing all
customers written notice at least 72 hours prior to such meeting;

(B) the information submitted in the application is true
and correct according to best knowledge and belief of the representa-
tive;

(C) the Applicant has no outstanding judgments, orders,
fines, penalties, taxes, assessment, or other enforcement or compliance
issues of any kind or nature by EPA, the Commission, Texas Comp-
troller of Public Accounts, the Utility Commission, Texas Office of the
Secretary of State, or any other federal, state, or local government, that
would materially affect the Applicant's ability to repay its debt, or iden-
tifying such judgments, orders, fines, penalties, taxes, assessment, or
other enforcement or compliance issue as may be outstanding for the
Applicant;

(D) the Applicant warrants compliance with the repre-
sentations made in the application in the event that the Board provides
the financial assistance; [an€]

(E) the Applicant is, or will become, in compliance with
all of its material contracts; and

(F) [€B)] the Applicant is, and will remain during the
term of any financial assistance received from the board, in compliance
[eemply] with all applicable federal laws, rules, and regulations as well
as the laws of this State and the rules and regulations of the Board;

(3) copies of the following project documents:

(A) any draft or executed contracts for consulting ser-
vices to be used by the Applicant in applying for financial assistance or
constructing the proposed project, including but not limited to, finan-
cial advisor, engineer, and bond counsel; and

(B) contracts for engineering services should include
the scope of services, level of effort, costs, project schedules, and other
information necessary for adequate review by the executive administra-
tor. A project schedule shall be provided with the contract; the sched-
ule must provide firm timelines for the completion of each phase of a
project and note the milestones within the phase of the project;

(4) a citation to the specific legal authority in the Texas
Constitution and statutes under which the Applicant is authorized to
provide the service for which the Applicant is receiving financial assis-
tance as well as the legal documentation identifying and establishing
the legal existence of the Applicant;

(5) if the Applicant provides or will provide wastewater
service to another service provider, or receives such service from an-
other service provider, the proposed agreement, contract, or other docu-
mentation which legally establishes such service relationship, with the
final and binding agreements provided prior to closing;

(6) documentation of the ownership interest, with support-
ing legal documentation, for the property on which the proposed project
shall be located, or if the property is to be acquired, certification that
the Applicant has the necessary legal power and authority to acquire
the property;

(7) iffinancing of the project will require a contractual loan
agreement or the sale of bonds to the Board payable either wholly or
in part from revenues of contracts with others, a copy of any actual or
proposed contracts, for a duration specified by the executive adminis-
trator, under which the Applicant's gross income is expected to accrue.
Before the financial assistance is closed, an Applicant shall submit ex-
ecuted copies of such contracts to the executive administrator;

(8) if the bonds to be sold to the Board are revenue bonds
secured by a subordinate lien, a copy of the authorizing instrument of
the governing body for all prior and outstanding bonds shall be fur-
nished;

(9) if a bond election is required by law to authorize the
issuance of bonds to finance the project, the executive administrator
may require Applicant to provide the election date and election results
necessary for the issuance of the bonds as part of the application or
prior to closing;

(10) an audit of the Applicant for the preceding year pre-
pared in accordance with generally accepted auditing standards by a
certified public accountant or licensed public accountant, unless an al-
ternative method of establishing a reliable accounting of the financial
records of the Applicant is approved by the executive administrator;
and

(11) alisting of all the funds used for the project, including
funds already expended from sources other than financial assistance
offered from the Board, such as from participating local government
entities or prior-issued debt.
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(12) Preliminary Engineering Feasibility Report signed
and sealed by a professional engineer registered in the State of Texas.
The report, based on guidelines provided by the executive administra-
tor, must provide:

(A) adescription and purpose of the project;

(B) the entities to be served and current and future pop-
ulation;

(C) the cost of the project;

(D) adescription of alternatives considered and reasons
for the selection of the project proposed;

(E) sufficient information to evaluate the engineering
feasibility of the project;

(F) maps and drawings as necessary to locate and de-
scribe the project area; and

(G) any other information the executive administrator
determines is necessary to evaluate the project.

(¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004925

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 463-7686

¢ ¢ ¢

CHAPTER 375. CLEAN WATER STATE
REVOLVING FUND

SUBCHAPTER D. APPLICATION FOR
ASSISTANCE

31 TAC §375.41

The Texas Water Development Board ("TWDB" or "board") pro-
poses an amendment to 31 TAC §375.41.

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS
FOR THE PROPOSED AMENDMENT.

This rulemaking is proposed under the authority of the Texas
Water Code §6.101 which provides the TWDB with the authority
to adopt rules necessary to carry out the powers and duties in
the Water Code and other laws of the State. The rulemaking
is proposed under the additional authority of Texas Water Code
§15.605 which provides the TWDB with the authority to adopt
rules necessary to carry out Chapter 15, Subchapter J.

The purpose of the proposed rule is to conform rule text with
agency practice for the Clean Water State Revolving Fund pro-
gram administered by the TWDB.

SECTION BY SECTION DISCUSSION OF PROPOSED
AMENDMENTS.

Subchapter D. Application for Assistance.

§375.41 Timeliness of Application and Required Application In-
formation.

Section 375.41(b)(2)(E) is added to require an applicant to attest
that the applicant is or will become in compliance with all of its
material contracts and Section 375.41(b)(2)(F) is amended to
require the applicant to attest that at the time of the application
and for the duration of any financial assistance provided by the
TWDB, the applicant will remain in compliance with all applicable
state and federal laws, rules and regulations. This change is
consistent with TWDB practice.

FISCAL NOTE: COSTS TO STATE AND LOCAL GOVERN-
MENTS

Ms. Rebecca Trevino, Chief Financial Officer, has determined
that there will be no fiscal implications for state or local govern-
ments as a result of the proposed rulemaking. For the first five
years the rule is in effect, there is no expected additional cost to
state or local governments resulting from the administration.

This rule is not expected to result in reductions in costs to ei-
ther state or local governments. There is no change in costs for
state or local governments. This rule is not expected to have
any impact on state or local revenues. The rule does not require
any increase in expenditures for state or local governments as
a result of administering the rule. Additionally, there are no fore-
seeable implications relating to state or local governments' costs
or revenue resulting from this rule.

Because the rule will not impose a cost on regulated persons,
the requirement included in Texas Government Code Section
2001.0045 to repeal a rule does not apply.

The board invites public comment regarding this fiscal note.
Written comments on the fiscal note may be submitted to the
contact person at the address listed under the Submission of
Comments section of this preamble.

PUBLIC BENEFITS AND COSTS

Ms. Rebecca Trevino also has determined that for each year
of the first five years the proposed rule is in effect, the public
will benefit from the rulemaking as it is intended to strengthen
application requirements in order to facilitate financial assistance
for wastewater projects.

LOCAL EMPLOYMENT IMPACT STATEMENT

The board has determined that a local employment impact state-
ment is not required because the proposed rule does not ad-
versely affect a local economy in a material way for the first five
years that the proposed rule is in effect because it will impose no
new requirements on local economies. The board also has de-
termined that there will be no adverse economic effect on small
businesses, micro-businesses, or rural communities as a result
of enforcing this rulemaking. The board also has determined
that there is no anticipated economic cost to persons who are
required to comply with the rulemaking as proposed. Therefore,
no regulatory flexibility analysis is necessary.

DRAFT REGULATORY IMPACT ANALYSIS DETERMINATION

The board reviewed the proposed rulemaking in light of the
regulatory analysis requirements of Texas Government Code
§2001.0225, and determined that the rulemaking is not subject
to Texas Government Code, §2001.0225, because it does not
meet the definition of a "major environmental rule" as defined in
the Administrative Procedure Act. A "major environmental rule"
is defined as a rule with the specific intent to protect the envi-
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ronment or reduce risks to human health from environmental
exposure, a rule that may adversely affect in a material way the
economy or a sector of the economy, productivity, competition,
jobs, the environment, or the public health and safety of the
state or a sector of the state. The intent of the rulemaking
is to strengthen application requirements in order to facilitate
financial assistance for wastewater projects.

Even if the proposed rule were a major environmental rule, Texas
Government Code, §2001.0225 still would not apply to this rule-
making because Texas Government Code, §2001.0225 only ap-
plies to a major environmental rule, the result of which is to: (1)
exceed a standard set by federal law, unless the rule is specifi-
cally required by state law; (2) exceed an express requirement of
state law, unless the rule is specifically required by federal law;
(3) exceed a requirement of a delegation agreement or contract
between the state and an agency or representative of the fed-
eral government to implement a state and federal program; or
(4) adopt a rule solely under the general powers of the agency
instead of under a specific state law. This rulemaking does not
meet any of these four applicability criteria because it: (1) does
not exceed any federal law; (2) does not exceed an express re-
quirement of state law; (3) does not exceed a requirement of
a delegation agreement or contract between the state and an
agency or representative of the federal government to implement
a state and federal program; and (4) is not proposed solely under
the general powers of the agency, but rather is proposed under
the authority of Texas Water Code §15.605. Therefore, this pro-
posed rule does not fall under any of the applicability criteria in
Texas Government Code, §2001.0225.

The board invites public comment regarding this draft regulatory
impact analysis determination. Written comments on the draft
regulatory impact analysis determination may be submitted to
the contact person at the address listed under the Submission
of Comments section of this preamble.

TAKINGS IMPACT ASSESSMENT

The board evaluated this proposed rule and performed an anal-
ysis of whether it constitutes a taking under Texas Government
Code, Chapter 2007. The specific purpose of this rule is to
strengthen application requirements in order to facilitate finan-
cial assistance for wastewater projects. The proposed rule will
advance this purpose by requiring borrowers of TWDB funds to
attest that they are or will be in compliance with all of its ma-
terial contracts. Further, the rule change requires borrowers of
TWDB to remain in compliance with all applicable state and fed-
eral laws, rules, and regulations during the term of the financial
assistance from the TWDB.

The board's analysis indicates that Texas Government Code,
Chapter 2007 does not apply to this proposed rule because this
is an action that is reasonably taken to fulfill an obligation man-
dated by state law, which is exempt under Texas Government
Code, §2007.003(b)(4). The board is the agency that admin-
isters financial assistance programs for water, wastewater, and
flood projects.

Nevertheless, the board further evaluated this proposed rule and
performed an assessment of whether it constitutes a taking un-
der Texas Government Code, Chapter 2007. Promulgation and
enforcement of this proposed rule would be neither a statutory
nor a constitutional taking of private real property. Specifically,
the subject proposed regulation does not affect a landowner's
rights in private real property because this rulemaking does not
burden nor restrict or limit the owner's right to property and re-

duce its value by 25% or more beyond that which would other-
wise exist in the absence of the regulation. Therefore, the pro-
posed rule does not constitute a taking under Texas Government
Code, Chapter 2007.

GOVERNMENT GROWTH IMPACT STATEMENT

The board reviewed the proposed rulemaking in light of the gov-
ernment growth impact statement requirements of Texas Gov-
ernment Code §2001.0221 and has determined, for the first five
years the proposed rule would be in effect, the proposed rule will
not: (1) create or eliminate a government program; (2) require
the creation of new employee positions or the elimination of ex-
isting employee positions; (3) require an increase or decrease
in future legislative appropriations to the agency; (4) require an
increase or decrease in fees paid to the agency; (5) create a
new regulation; (6) expand, limit, or repeal an existing regula-
tion; (7) increase or decrease the number of individuals subject
to the rule's applicability; or (8) positively or adversely affect this
state's economy.

SUBMISSION OF COMMENTS

Written comments on the proposed rulemaking may be submit-
ted by mail to Office of General Counsel, Texas Water Devel-
opment Board, P.O. Box 13231, Austin, Texas 78711-3231, by
email to rulescomments@twdb.texas.gov, or by fax to (512) 475-
2053. COMMENTS MUST INCLUDE REFERENCE TO CHAP-
TER 371 IN THE SUBJECT LINE. Comments will be accepted
until 5:00 p.m. of the 31st day following publication the Texas
Register.

STATUTORY AUTHORITY

This rulemaking is proposed under the authority of Texas Water
Code §§6.101 and 15.605.

Texas Water Code Chapter 15 is affected by this rulemaking.

$375.41.
mation.

(a) (No change.)

Timeliness of Application and Required Application Infor-

(b) Required application information. For eligible public Ap-
plicants, an application shall be in the form and number of copies pre-
scribed by the executive administrator and, in addition to any other
information that may be required by the executive administrator or the
Board, the Applicant shall provide the following documentation:

(1) aresolution from its governing body that shall:

(A) request financial assistance, identifying the amount
of requested assistance;

(B) designate the authorized representative to act on be-
half of the governing body; and

(C) authorize the representative to execute the applica-
tion, appear before the Board on behalf of the Applicant, and submit
such other documentation as may be required by the executive admin-
istrator;

(2) anotarized affidavit from the authorized representative
stating that:

(A) the decision to request financial assistance from the
Board was made in a public meeting held in accordance with the Open
Meetings Act (Texas Government Code, Chapter 551) and after pro-
viding all such notice as is required by the Open Meetings Act or, for
a corporation, that the decision to request financial assistance from the
Board was made in a meeting open to all customers after providing all
customers written notice at least 72 hours prior to such meeting;
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(B) the information submitted in the application is true
and correct according to best knowledge and belief of the representa-
tive;

(C) the Applicant has no outstanding judgments, orders,
fines, penalties, taxes, assessment, or other enforcement or compliance
issues of any kind or nature by EPA, the Commission, Texas Comp-
troller of Public Accounts, the Utility Commission, Texas Office of the
Secretary of State, or any other federal, state, or local government, that
would materially affect the Applicant's ability to repay its debt, or iden-
tifying such judgments, orders, fines, penalties, taxes, assessment, or
other enforcement or compliance issue as may be outstanding for the
Applicant;

(D) the Applicant warrants compliance with the repre-
sentations made in the application in the event that the Board provides
the financial assistance; [and)]

(E) the Applicantis, or will become, in compliance with
all of its material contracts; and

(F) [B)] the Applicant is, and will remain during the
term of any financial assistance received from the board, in compliance
[eemply] with all applicable federal laws, rules, and regulations as well
as the laws of this State and the rules and regulations of the Board;

(3) copies of the following project documents:

(A) any draft or executed contracts for consulting ser-
vices to be used by the Applicant in applying for financial assistance or
constructing the proposed project, including but not limited to, finan-
cial advisor, engineer, and bond counsel; and

(B) contracts for engineering services should include
the scope of services, level of effort, costs, project schedules, and other
information necessary for adequate review by the executive administra-
tor. A project schedule shall be provided with the contract; the sched-
ule must provide firm timelines for the completion of each phase of a
project and note the milestones within the phase of the project;

(4) a citation to the specific legal authority in the Texas
Constitution and statutes under which the Applicant is authorized to
provide the service for which the Applicant is receiving financial assis-
tance as well as the legal documentation identifying and establishing
the legal existence of the Applicant;

(5) if the Applicant provides or will provide wastewater
service to another service provider, or receives such service from an-
other service provider, the proposed agreement, contract, or other docu-
mentation which legally establishes such service relationship, with the
final and binding agreements provided prior to closing;

(6) documentation of the ownership interest, with support-
ing legal documentation, for the property on which the proposed project
shall be located, or if the property is to be acquired, certification that
the Applicant has the necessary legal power and authority to acquire
the property;

(7) iffinancing of the project will require a contractual loan
agreement or the sale of bonds to the Board payable either wholly or
in part from revenues of contracts with others, a copy of any actual or
proposed contracts, for a duration specified by the executive adminis-
trator, under which the Applicant's gross income is expected to accrue.
Before the financial assistance is closed, an Applicant shall submit ex-
ecuted copies of such contracts to the executive administrator;

(8) if the bonds to be sold to the Board are revenue bonds
secured by a subordinate lien, a copy of the authorizing instrument of
the governing body for all prior and outstanding bonds shall be fur-
nished;

(9) if a bond election is required by law to authorize the
issuance of bonds to finance the project, the executive administrator
may require Applicant to provide the election date and election results
necessary for the issuance of the bonds as part of the application or
prior to closing;

(10) an audit of the Applicant for the preceding year pre-
pared in accordance with generally accepted auditing standards by a
certified public accountant or licensed public accountant, unless an al-
ternative method of establishing a reliable accounting of the financial
records of the Applicant is approved by the executive administrator;
and

(11) alisting of all the funds used for the project, including
funds already expended from sources other than financial assistance
offered from the Board, such as from participating local government
entities or prior-issued debt.

(12) Preliminary Engineering Feasibility Report signed
and sealed by a professional engineer registered in the State of Texas.
The report, based on guidelines provided by the executive administra-
tor, must provide:

(A) adescription and purpose of the project;

(B) the entities to be served and current and future pop-
ulation;

(C) the cost of the project;

(D) adescription of alternatives considered and reasons
for the selection of the project proposed;

(E) sufficient information to evaluate the engineering
feasibility of the project;

(F) maps and drawings as necessary to locate and de-
scribe the project area; and

(G) any other information the executive administrator
determines is necessary to evaluate the project.

(¢) (No change.)
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004926

Ashley Harden

General Counsel

Texas Water Development Board

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 463-7686

¢ ¢ ¢
TITLE 34. PUBLIC FINANCE

PART 1. COMPTROLLER OF PUBLIC
ACCOUNTS

CHAPTER 3. TAX ADMINISTRATION
SUBCHAPTER V. FRANCHISE TAX
34 TAC §3.586
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The Comptroller of Public Accounts proposes amendments to
§3.586, concerning margin: nexus, in response to the United
States Supreme Court decision in South Dakota v. Wayfair, Inc.,
139 S. Ct. 2080 (2018).

The comptroller amends subsection (d)(12)(B) to improve read-
ability and replace the phrase "is not doing business" with "does
not have physical presence". The amendment is necessary be-
cause although we do not consider a limited partner to have
physical presence in Texas when its limited partnership is doing
business in Texas, the limited partner may be doing business in
Texas under our economic nexus provision in subsection (f).

The comptroller amends subsection (e) to add guidance con-
cerning the beginning date of a foreign taxable entity that over-
comes the nexus presumption.

The comptroller reorganizes subsection (f) into two paragraphs.
The comptroller moves the current language of subsection (f)
to paragraph (1) and amends the reference to §3.591, concern-
ing margin: apportionment, to more specifically reference the
sourcing information provided in subsections (e) and (f) of that
section. The comptroller adds paragraph (2) to include a defini-
tion of gross receipts, derived from Texas Tax Code §171.1121
(Gross Receipts For Margin).

The comptroller reorganizes and adds language to subsection
(g) relating to the beginning date for nexus. Paragraph (1) adds
language outlining the beginning date for nexus of a foreign tax-
able entity prior to January 1, 2019. The comptroller corrects
the reference to the physical presence subsection from subsec-
tion (c) to (d). The comptroller amends paragraph (2) to provide
more guidance relating to the beginning date of a foreign taxable
entity on or after January 1, 2019. Paragraph (3) becomes the
new subparagraph (C). In subparagraphs (A) - (C) a foreign tax-
able entity's beginning date is the earliest of: the date the foreign
taxable entity has physical presence, the date when the foreign
taxable entity obtains a Texas use tax permit, or the date the
foreign taxable entity had gross receipts from business done in
Texas of $500,000 or more.

Tom Currah, Chief Revenue Estimator, has determined that dur-
ing the first five years that the proposed amendments are in ef-
fect, the rules: will not create or eliminate a government program;
will not require the creation or elimination of employee positions;
will not require an increase or decrease in future legislative ap-
propriations to the agency; will not require an increase or de-
crease in fees paid to the agency; will not increase or decrease
the number of individuals subject to the rules' applicability; and
will not positively or adversely affect this state's economy.

Mr. Currah also has determined that for each year of the first five
years the rule is in effect, the proposed amended rule would ben-
efit the public by updating the rule to more clearly state comptrol-
ler interpretation of statute. The proposed amendments would
have no fiscal implication for the state government, units of lo-
cal government, small businesses or individuals. There would
be no significant anticipated economic cost to the public. The
proposed amended rule would have no fiscal impact on small
businesses or rural communities.

Comments on the proposal may be submitted to Teresa G.
Bostick, Director, Tax Policy Division, P.O. Box 13528, Austin,
Texas 78711-3528. Comments must be received no later than
30 days from the date of publication of the proposal in the Texas
Register.

This amendment is proposed under Tax Code, §111.002 (Comp-
troller's Rules; Compliance; Forfeiture), which provides the
comptroller with the authority to prescribe adopt, and enforce
rules relating to the administration and enforcement of the
provision of Tax Code, Title 2.

This amendment implements the United States Supreme Court
decision in South Dakota v. Wayfair, Inc., 138 S.Ct. 2080 (2018).

§$3.586. Margin: Nexus.

(a) Effective date. The provisions of this section apply to fran-
chise tax reports originally due on or after January 1, 2008, unless oth-
erwise noted.

(b) Foreign taxable entity. A taxable entity that is not chartered
or organized in Texas.

(c) Nexus. A taxable entity is subject to Texas franchise tax
when it has sufficient contact with this state to be taxed without violat-
ing the United States Constitution. Nexus is determined on an individ-
ual taxable entity level.

(d) Physical presence. Some specific activities that subject a
taxable entity to Texas franchise tax include, but are not limited to, the
following:

(1) advertising: entering Texas to purchase, place, or dis-
play advertising when the advertising is for the benefit of another and in
the ordinary course of business (e.g., the foreign taxable entity makes
signs and brings them into Texas, sets them up, and maintains them);

(2) consignments: having consigned goods in Texas;

(3) contracting: performance of a contract in Texas regard-
less of whether the taxable entity brings its own employees into the
state, hires local labor, or subcontracts with another;

(4) delivering: delivering into Texas items it has sold;

(5) employees or representatives: having employees or
representatives in Texas doing the business of the taxable entity;

(6) federal enclaves: doing business in any area within
Texas, even if the area is leased by, owned by, ceded to, or under the
control of the federal government;

(7) franchisors: entering into one or more contracts with
persons, corporations, or other business entities located in Texas, by
which:

(A) the franchisee is granted the right to engage in the
business of offering, selling, or distributing goods or services under
a marketing plan or system prescribed in substantial part by the fran-
chisor; and

(B) the operation of a franchisee's business pursuant to
such plan is substantially associated with the franchisor's trademark,
service mark, trade name, logotype, advertising, or other commercial
symbol designating the franchisor or its affiliate.

(8) holding companies: maintaining a place of business in
Texas or managing, directing, and/or performing services in Texas for
subsidiaries or investee entities;

(9) inventory: having an inventory in Texas or having spot
inventory for the convenient delivery to customers, even if the bulk of
orders are filled from out of state;

(10) leasing: leasing tangible personal property which is
used in Texas;

(11) loan production activities: soliciting sales contracts or
loans, gathering financial data, making credit checks, collecting ac-
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counts, repossessing property or performing other financial activities
in Texas through employees, independent contractors, or agents, re-
gardless of whether they reside in Texas;

(12) partners:

(A) acting as a general partner in a general partnership
that [whieh] is doing business in Texas;

(B) acting as a general partner in a limited partnership
that [whieh] is doing business in Texas (a foreign taxable entity that
[whieh] is a limited partner in a limited partnership does not have phys-
ical presence [is not doing business] in Texas, if that is the limited part-
ner's only connection with Texas);

(13) place of business: maintaining a place of business in
Texas;

(14) processing: assembling, processing, manufacturing,
or storing goods in Texas;

(15) real estate: holding, acquiring, leasing, or disposing
of any property located in Texas;

(16) services, including, but not limited to the following:

(A) providing any service in Texas, regardless of
whether the employees, independent contractors, agents, or other
representatives performing the services reside in Texas;

(B) maintaining or repairing property located in Texas
whether under warranty or by separate contract;

(C) installing, erecting, or modifying property in Texas;

(D) conducting training classes, seminars or lectures in
Texas;

(E) providing any kind of technical assistance in Texas,
including, but not limited to, engineering services; or

(F) investigating, handling or otherwise assisting in re-
solving customer complaints in Texas.

(17) shipment: sending materials to Texas to be stored
awaiting orders for their shipment;

(18) shows and performances: the staging of or participat-
ing in shows, theatrical performances, sporting events, or other events
within Texas;

(19) solicitation: having employees, independent contrac-
tors, agents, or other representatives in Texas, regardless of whether
they reside in Texas, to promote or induce sales of the foreign taxable
entity's goods or services;

(20) telephone listing: having a telephone number that is
answered in Texas; or

(21) transportation:

(A) carrying passengers or freight (any personal prop-
erty including oil and gas transmitted by pipeline) from one point in
Texas to another point within the state, if pickup and delivery, regard-
less of origination or ultimate destination, occurs within Texas; or

(B) having facilities and/or employees, independent
contractors, agents, or other representatives in Texas, regardless of
whether they reside in Texas:

(i) for storage, delivery, or shipment of goods;

(it)  for servicing, maintaining, or repair of vehicles,
trailers, containers, and other equipment;

(iii)  for coordinating and directing the transportation
of passengers or freight; or

(iv)  for doing any other business of the taxable en-
tity.

(e) Texas use tax permit. A foreign taxable entity with a Texas
use tax permit is presumed to have nexus in Texas and is subject to
Texas franchise tax. If the entity has overcome this presumption, the
beginning date is determined under subsection (g)(2)(A) or (C).

(f) Economic nexus.

(1) For each federal income tax accounting period ending
in 2019 or later, a foreign taxable entity has nexus in Texas and is sub-
ject to Texas franchise tax, even if it has no physical presence in Texas,
if during that federal income tax accounting period, it had gross re-
ceipts from business done in Texas of $500,000 or more, as sourced
[determined] under §3.591(e) and (f) of this title (relating to Margin:
Apportionment).

(2) For purposes of this subsection, gross receipts means
all revenue reportable by a taxable entity on its federal return, without
deduction for the cost of property sold, materials used, labor performed,
or other costs incurred.

(g) Beginning date. [A foreign taxable entity begins deing
business in the state on the earliest of:]
(1) Prior to Jan. 1, 2019, a foreign taxable entity begins

doing business in Texas on the date the entity has physical presence
[mexus] as described in subsection (d) [€e)] of this section.[3]

(2) Onor after Jan. 1, 2019, a foreign taxable entity begins
doing business in Texas on the earliest of: [the date the entity obtains
a Texas use tax permit; of|

(A) the date the entity has physical presence as de-
scribed in subsection (d) of this section;

(B) the date the entity obtains a Texas use tax permit if
obtained on or after Jan. 1, 2019 or Jan. 1, 2019, if the entity obtained
a use tax permit prior to that date; or

(C) [€3)] the first day of the federal income tax account-
ing period ending in 2019 or later in which the entity had gross receipts
from business done in Texas [ir exeess] of $500,000 or more.

(h) Trade shows. See §3.583 of this title (relating to Margin:
Exemptions) for information concerning exemption for certain trade
show participants under Tax Code, §171.084.

(1) Public Law 86-272. Public Law 86-272 (15 United States
Code §§381 - 384) does not apply to the Texas franchise tax.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004929

William Hamner

Special Counsel for Tax Administration

Comptroller of Public Accounts

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 475-2220
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TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS

PART 13. TEXAS COMMISSION ON
FIRE PROTECTION

CHAPTER 421. STANDARDS FOR
CERTIFICATION
37 TAC §421.17

The Texas Commission on Fire Protection (commission) pro-
poses amendments to 37 Texas Administrative Code Chapter
421, Standards For Certification, concerning §421.17, Require-
ment to Maintain Certification.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments to rule §429.17(f) is to
remove obsolete rule language that required all certificate hold-
ers to be subjected to the requirements in the repealed statute,
Texas Education Code, §57.491 regarding license renewal and
default on student loans.

FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-
MENT

Michael Wisko, Executive Director, has determined that for each
year of the first five-year period the proposed amendments are
in effect, there will be no significant fiscal impact to state govern-
ment or local governments as a result of enforcing or adminis-
tering these amendments as proposed under Texas Government
Code §2001.024(a)(4).

PUBLIC BENEFIT AND COST NOTE

Mr.  Wisko has also determined under Texas Government
Code §2001.024(a)(5) that for each year of the first five years
the amendments are in effect the public benefit will be more
accurate, clear, and concise rules regarding certification re-
quirements.

LOCAL ECONOMY IMPACT STATEMENT

There is no anticipated effect on the local economy for the first
five years that the proposed new section is in effect; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022 and 2001.024(a)(6).

ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments. Therefore, no economic im-
pact statement or regulatory flexibility analysis, as provided by
Texas Government Code §2006.002, is required.

GOVERNMENT GROWTH IMPACT STATEMENT

The agency has determined under Texas Government Code
§2006.0221 that during the first five years the amendments are
in effect:

(1) the rules will not create or eliminate a government program;

(2) the rules will not create or eliminate any existing employee
positions;

(3) the rules will not require an increase or decrease in future
legislative appropriation;

(4) the rules will not result in a decrease in fees paid to the
agency;

(5) the rules will not create a new regulation;
(6) the rules will not expand a regulation;

(7) the rules will not increase the number of individuals subject
to the rule; and

(8) the rules are not anticipated to have an adverse impact on
the state's economy.

TAKINGS IMPACT ASSESSMENT

The commission has determined that no private real property
interests are affected by this proposal and this proposal does
not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

COSTS TO REGULATED PERSONS

The proposed amendments do not impose a cost on regulated
persons, including another state agency, a special district, or a
local government and, therefore, is not subject to Texas Govern-
ment Code §2001.0045.

ENVIRONMENTAL IMPACT STATEMENT

The commission has determined that the proposed amend-
ments do not require an environmental impact analysis because
the amendments are not major environmental rules under Texas
Government Code §2001.0225.

REQUEST FOR PUBLIC COMMENT

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register, to Michael Wisko, Executive Direc-
tor, Texas Commission on Fire Protection, P.O. Box 2286, Austin,
Texas 78768 or e-mailed to deborah.cowan@tcfp.texas.gov.

STATUTORY AUTHORITY

The amended rule is proposed under Texas Government Code,
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission. The
rule is also proposed under Texas Government Code §419.032,
which authorizes the commission to adopt rules establishing the
qualifications of fire protection personnel.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

§421.17.  Requirement to Maintain Certification.

(a) All full-time or part-time employees of a fire department or
local government assigned duties identified as fire protection person-
nel duties must maintain certification by the commission in the disci-
pline(s) to which they are assigned for the duration of their assignment.

(b) In order to maintain the certification required by this sec-
tion, the certificate(s) of the employees must be renewed annually by
complying with §437.5 of this title (relating to Renewal Fees) and
Chapter 441 of this title (relating to Continuing Education) of the com-
mission standards manual.

(c) Except for subsection (d) of this section, an individual
whose certificate has been expired for one year or longer may not
renew the certificate previously held. To obtain a new certification,
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an individual must meet the requirements in Chapter 439 of this title
(relating to Examinations for Certification).

(d) A military service member whose certificate has been ex-
pired for three years or longer may not renew the certificate previously
held. To obtain a new certification, the person must meet the require-
ments in Chapter 439 of this title (relating to Examinations for Certifi-
cation). In order to qualify for this provision, the individual must have
been a military service member at the time the certificate expired and
continued in that status for the duration of the three-year [three year]
period.

(e) The commission will provide proof of current certification
to individuals whose certification has been renewed.

D Al eertificate holders are subject to the requirements of
default on student loans-}
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 18,
2020.

TRD-202004856

Michael Wisko

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 936-3812

¢ ¢ ¢

CHAPTER 429. FIRE INSPECTOR AND PLAN
EXAMINER

SUBCHAPTER B. MINIMUM STANDARDS
FOR PLAN EXAMINER

37 TAC §429.201

The Texas Commission on Fire Protection (commission) pro-
poses amendments to 37 Texas Administrative Code Chapter
429, Fire Inspector and Plan Examiner, Subchapter B, Minimum
Standards For Plan Examiner, concerning §429.201, Minimum
Standards for Plan Examiner Personnel.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments to rule §429.201 is
to remove the "grandfathering" provision from rule language for
Fire Inspector and Plan Examiner that expired on September 1,
2020. Without the Special Temporary Provision in this rule, all
individuals seeking a Plan Examiner certification will be required
to comply with the minimum standards for Plan Examiner | cer-
tification in this subchapter.

FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-
MENT

Michael Wisko, Executive Director, has determined that for each
year of the first five-year period the proposed amendments are
in effect, there will be no significant fiscal impact to state govern-
ment or local governments as a result of enforcing or administer-
ing these amendments as proposed under Texas Government
Code §2001.024(a)(4) because this certification is a voluntary
certification.

PUBLIC BENEFIT AND COST NOTE

Mr. Wisko has also determined under Texas Government Code
§2001.024(a)(5) that for each year of the first five years the
amendments are in effect the public benefit will be more accu-
rate, clear and concise rules regarding obtaining Plan Examiner
certification.

LOCAL ECONOMY IMPACT STATEMENT

There is no anticipated effect on the local economy for the first
five years that the proposed amendments are in effect because
this is a voluntary certification; therefore, no local employment
impact statement is required under Texas Government Code
§2001.022 and 2001.024(a)(6).

ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments because this is a voluntary
certification therefore, no economic impact statement or regula-
tory flexibility analysis, as provided by Texas Government Code
§2006.002 is required.

GOVERNMENT GROWTH IMPACT STATEMENT

The agency has determined under Texas Government Code
§2006.0221 that during the first five years the amendments are
in effect:

(1) the rules will not create or eliminate a government program;

(2) the rules will not create or eliminate any existing employee
positions;

(3) the rules will not require an increase or decrease in future
legislative appropriation;

(4) the rules will not result in a decrease in fees paid to the
agency;

(5) the rules will not create a new regulation;
(6) the rules will not expand a regulation;

(7) the rules will not increase the number of individuals subject
to the rule; and

(8) the rules are not anticipated to have an adverse impact on
the state's economy.

TAKINGS IMPACT ASSESSMENT

The commission has determined that no private real property
interests are affected by this proposal and this proposal does
not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

COSTS TO REGULATED PERSONS

The proposed amendments do not impose a cost on regulated
persons, including another state agency, a special district, or a
local government and, therefore, is not subject to Texas Govern-
ment Code §2001.0045.

ENVIRONMENTAL IMPACT STATEMENT

The commission has determined that the proposed amend-
ments do not require an environmental impact analysis because
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the amendments are not major environmental rules under Texas
Government Code §2001.0225.

REQUEST FOR PUBLIC COMMENT

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register, to Michael Wisko, Executive Direc-
tor, Texas Commission on Fire Protection, P.O. Box 2286, Austin,
Texas 78768 or e-mailed to deborah.cowan@tcfp.texas.gov.

STATUTORY AUTHORITY

The amended rule is proposed under Texas Government Code
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission. The
rule is also proposed under Texas Government Code §419.032,
which authorizes the commission to adopt rules establishing the
qualifications of fire protection personnel.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

$§429.201.  Minimum Standards for Plan Examiner Personnel.

[€2)] Planexaminer duties are defined as the review of building
or other structure plans for the purpose of determining compliance with
adopted fire codes and standards.

fb) Special sion. Individuals are elisible to
apply for Plan Examiner eertification if they held an aetive Fire In-

[(1) the individual passed the Plan Examiner section of a

f2) the individual is or has been assigned to plan review
duties with a loeal jurisdiction: Verifieation of plan review duties must
be in the form of a letter from the head of the plan review program for
the jurisdiction: of]

3) the individual is or has served as an instructor for a
form of a letter from the head of the department if the training program
is part of a suppression or prevention department; or the chief training
officer if the program is net a part of a suppression or prevention de-
partment]

[(4) This subsection will expire on September 1, 2020.]
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 18,
2020.

TRD-202004857

Michael Wisko

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 936-3812

¢ ¢ ¢

CHAPTER 435. FIRE FIGHTER SAFETY
37 TAC §435.1

The Texas Commission on Fire Protection (commission) pro-
poses amendments to 37 Texas Administrative Code, Chapter
435, Fire Fighter Safety, concerning §435.1, Protective Cloth-
ing.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments to rule §435.1 is to
remove the requirement for fire departments to submit their Stan-
dard Operating Procedures (SOP) annually to the commission.
Because the SOPs are reviewed during inspections and inves-
tigations by agency compliance officers, they only need to be
provided upon request. This amendment will remove an unnec-
essary administrative burden from regulated entities.

FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-
MENT

Michael Wisko, Executive Director, has determined that for each
year of the first five-year period the proposed amendments are
in effect, there will be no significant fiscal impact to state govern-
ment or local governments as a result of enforcing or adminis-
tering these amendments as proposed under Texas Government
Code §2001.024(a)(4).

PUBLIC BENEFIT AND COST NOTE

Mr.  Wisko has also determined under Texas Government
Code §2001.024(a)(5) that for each year of the first five years
the amendments are in effect the public benefit will be more
accurate, clear, and concise rules regarding protective clothing
requirements.

LOCAL ECONOMY IMPACT STATEMENT

There is no anticipated effect on the local economy for the first
five years that the proposed amendments are in effect; therefore,
no local employment impact statement is required under Texas
Government Code §2001.022 and 2001.024(a)(6).

ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments; therefore, no economic im-
pact statement or regulatory flexibility analysis, as provided by
Texas Government Code §2006.002 is required.

GOVERNMENT GROWTH IMPACT STATEMENT

The agency has determined under Texas Government Code
§2006.0221 that during the first five years the amendments are
in effect:

(1) the rules will not create or eliminate a government program;

(2) the rules will not create or eliminate any existing employee
positions;

(3) the rules will not require an increase or decrease in future
legislative appropriation;

(4) the rules will not result in a decrease in fees paid to the
agency;

(5) the rules will not create a new regulation;
(6) the rules will not expand a regulation;

(7) the rules will not increase the number of individuals subject
to the rule; and
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(8) the rules are not anticipated to have an adverse impact on
the state's economy.

TAKINGS IMPACT ASSESSMENT

The commission has determined that no private real property
interests are affected by this proposal and this proposal does
not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

COSTS TO REGULATED PERSONS

The proposed amendments do not impose a cost on regulated
persons, including another state agency, a special district, or a
local government and, therefore, is not subject to Texas Govern-
ment Code §2001.0045.

ENVIRONMENTAL IMPACT STATEMENT

The commission has determined that the proposed amend-
ments do not require an environmental impact analysis because
the amendments are not major environmental rules under Texas
Government Code §2001.0225.

REQUEST FOR PUBLIC COMMENT

Comments regarding the proposed amendments may be sub-
mitted, in writing, within 30 days following the publication of this
notice in the Texas Register, to Michael Wisko, Executive Direc-
tor, Texas Commission on Fire Protection, P.O. Box 2286, Austin,
Texas 78768 or e-mailed to deborah.cowan@tcfp.texas.gov.

STATUTORY AUTHORITY

The amended rule is proposed under Texas Government Code
§419.008, which authorizes the commission to adopt or amend
rules to perform the duties assigned to the commission. The
rule is also proposed under Texas Government Code §419.032
which authorizes the commission to adopt rules establishing the
qualifications of fire protection personnel.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments.

§435.1.
(a) A regulated fire department shall:

Protective Clothing.

(1) purchase, provide, and maintain a complete set of pro-
tective clothing for all fire protection personnel who would be exposed
to hazardous conditions from fire or other emergencies or where the po-
tential for such exposure exists. A complete set of protective clothing
shall consist of garments including bunker coats, bunker pants, boots,
gloves, helmets, and protective hoods, worn by fire protection person-
nel in the course of performing fire-fighting operations;

(2) ensure that all protective clothing which are used by
fire protection personnel assigned to fire suppression duties comply
with the minimum standards of the National Fire Protection Associ-
ation suitable for the tasks the individual is expected to perform. The
National Fire Protection Association standard applicable to protective
clothing is the standard in effect at the time the entity contracts for new,
rebuilt, or used protective clothing; and

(3) maintain, provide to the commission [annually and/er]
upon request, and comply with a departmental standard operating pro-
cedure regarding the use, selection, care, and maintenance of protec-
tive clothing which complies with NFPA 1851, Standard on Selection,

Care, and Maintenance of Structural Fire Fighting Protective Ensem-
bles.

(b) [#8)] To ensure that protective clothing for fire protection
personnel continues to be suitable for assigned tasks, risk assessments
conducted in accordance with NFPA 1851 shall be reviewed and re-
vised as needed, but in any case, not more than five years following the
date of the last risk assessment.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 18,
2020.

TRD-202004858

Michael Wisko

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 936-3812
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CHAPTER 445. ADMINISTRATIVE
INSPECTIONS AND PENALTIES
37 TAC §§445.7, 445.9, 445.11, 445.13, 445.15

The Texas Commission on Fire Protection (commission) pro-
poses amendments to 37 Texas Administrative Code Chapter
445, Administrative Inspections and Penalties, concerning
§445.7, Procedures; §445.9, Procedure for Violation; §445.11,
Minor Violations; §445.13, Disciplinary Hearings; and §445.15,
Judicial Enforcement.

BACKGROUND AND PURPOSE

The purpose of the proposed amendments to Chapter 445,
§§445.7, 445.9, 445.11, 445.13 and 445.15, is to clarify the
minor and major penalties for non-compliance with commission
rules by fire departments when an inspection is conducted. The
amendments and new sections will also bring the agency into
compliance with Texas Government Code §419.906 as well as
the 2009 Sunset Recommendations.

FISCAL NOTE IMPACT ON STATE AND LOCAL GOVERN-
MENT

Michael Wisko, Executive Director, has determined that for each
year of the first five-year period the proposed amendments and
new sections are in effect, there will be no significant fiscal im-
pact to state government or local governments as a result of en-
forcing or administering these amendments and new sections as
proposed under Texas Government Code §2001.024(a)(4).

PUBLIC BENEFIT AND COST NOTE

Mr. Wisko has also determined under Texas Government Code
§2001.024(a)(5) that for each year of the first five years the
amendments and new sections are in effect the public benefit
will be more accurate, clear, and concise rules regarding penal-
ties for violations found during an inspection of fire departments.

LOCAL ECONOMY IMPACT STATEMENT

There is no anticipated effect on the local economy for the first
five years that the proposed amendments and new sections
are in effect; therefore, no local employment impact statement
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is required under Texas Government Code §2001.022 and
2001.024(a)(6).

ECONOMIC IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES AND RURAL COMMUNITIES

Mr. Wisko has determined there will be no impact on rural com-
munities, small businesses, or micro-businesses as a result of
implementing these amendments and new sections, therefore,
no economic impact statement or regulatory flexibility analysis,
as provided by Texas Government Code §2006.002, is required.

GOVERNMENT GROWTH IMPACT STATEMENT

The agency has determined under Texas Government Code
§2006.0221 that during the first five years the amendments and
new sections are in effect:

(1) the rules will not create or eliminate a government program;

(2) the rules will not create or eliminate any existing employee
positions;

(3) the rules will not require an increase or decrease in future
legislative appropriation;

(4) the rules will not result in a decrease in fees paid to the
agency;

(5) the rules will not create a new regulation;
(6) the rules will not expand a regulation;

(7) the rules will not increase the number of individuals subject
to the rule; and

(8) the rules are not anticipated to have an adverse impact on
the state's economy.

TAKINGS IMPACT ASSESSMENT

The commission has determined that no private real property
interests are affected by this proposal and this proposal does
not restrict, limit, or impose a burden on an owner's rights to
his or her private real property that would otherwise exist in the
absence of government action. As a result, this proposal does
not constitute a taking or require a takings impact assessment
under Texas Government Code §2007.043.

COSTS TO REGULATED PERSONS

The proposed amendments and new sections do not impose
a cost on regulated persons, including another state agency, a
special district, or a local government and, therefore, is not sub-
ject to Texas Government Code §2001.0045.

ENVIRONMENTAL IMPACT STATEMENT

The commission has determined that the proposed amendments
and new sections do not require an environmental impact analy-
sis because the amendments are not major environmental rules
under Texas Government Code §2001.0225.

REQUEST FOR PUBLIC COMMENT

Comments regarding the proposed amendments and new
sections may be submitted, in writing, within 30 days following
the publication of this notice in the Texas Register, to Michael
Wisko, Executive Director, Texas Commission on Fire Pro-
tection, P.O. Box 2286, Austin, Texas 78768 or e-mailed to
deborah.cowan@tcfp.texas.gov.

STATUTORY AUTHORITY

The amended rules and new sections are proposed under Texas
Government Code §419.008, which authorizes the commission
to adopt or amend rules to perform the duties assigned to the
commission. The rules are also proposed under Texas Gov-
ernment Code §419.047 which authorizes the commission to
adopt rules to enforce §§419.040, 419.041, 419.042, 419.043,
419.044, 419.045 and 419.046.

CROSS REFERENCE TO STATUTE

No other statutes, articles, or codes are affected by these
amendments and new sections.

$445.7.  Procedures.

(a) The inspector shall, if possible, notify the current or acting,
on duty and available, department head of the inspector's presence at
the department and his intention to conduct a departmental inspection.

(b) During the course of the inspection, any noncompliance
with state law or commission rule shall be noted. Violations shall be
determined to be either minor or major violations based upon the fol-
lowing guidelines.

(1) Minor violations shall be defined as those violations
which the inspector determines do not pose a serious threat to person-
nel safety due to lack of personnel protection equipment or training,
are not widespread, or are not repeat violations of the same nature for
which the entity was cited within the previous five years.

(2) Major violations shall be defined as those violations
which in the inspector's opinion constitute higher potential [an imme-
diate] threat to personnel safety, flagrant or repeated violations in the
same or similar areas, fraud, or obvious attempts to circumvent state
law or commission rule. [A major vielation may be as follows but
not limited to a deficieney or safety issue involving protective eloth-
ing; a self-contained breathing apparatus; personal alert safety systems;
breathing air, or other matter that in the inspector's judgment presents
an immediate and significant risk of injury:|

(¢) In order to determine compliance with commission re-
quirements pertaining to a particular item, the inspector may examine
as many items of protective clothing and equipment deemed necessary
by the inspector.

$445.9.  Minor [Precedure for] Violations.

[(a) FEindings of only miner vielatiens:] If during the course
of a departmental inspection the inspector determines the department
has committed [enly] minor violations, the following procedures shall

apply[ preeedure applies].
(1) The inspector shall issue a notice of minor violations

identifying [an inspectors report which will identify] the findings from
the compliance inspection. [The inspeetor's repert is a written sam-

ma%yefaﬂmspeeteﬁﬁﬂdmgsthaﬂsgwenteaﬂmspeetedem&yaf—

(2) The department then has 30 calendar days from the date
the notice of alleged violations [inspeetor's repert] is received to pro-
vide the commission with an acceptable corrective action plan [a writ-
ten schedule of actions] that will be taken to correct the minor viola-
tions. The schedule of actions in the plan will allow necessary amounts
of time for such things as obtaining items through city requisitions and
bid processes, when necessary. Lack of funds is not an acceptable rea-
son for delay.

(3) Ifthe department fails to [timely] provide an acceptable
plan for obtaining compliance or does not request a hearing, the depart-
ment may be:[ written schedule of actions for obtaining compliance;
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the inspector or compliance officer may issuc a notice of alleged viola-
tion. The notice of alleged violation is a written document that briefly
summarizes the alleged violation(s); and requires the person to correet
the violation(s). The notice may also prescribe a specific time period
to rectify the matter and achieve compliance, and asscss an administra-
tive penalty. If an administrative penalty is assessed, the notice shall
son of the person's right to an informal staff conference and that if the
person fails to timely correct the alleged violation or fails to request a
preliminary staff conference before the 61st day after receipt of the no-
tice; the commission may issue a default order. In addition; the netice
of alleged vielation may:]

(A) allowed[alew] extra time to come into compliance;

(B) assessed appropriate penalties[assess administra-
tive penalties], which may be probated or prorated and may include

staff conference does not result in approval of a consent order the matter
shall be referred for a contested ease hearing}

§445.11.

If during the course of a departmental inspection the inspector deter-
mines the department has committed major violations involving protec-
tive clothing, self-contained breathing apparatus, personal alert safety
systems or breathing air, the following procedures shall apply:

Major Violations.

(1) The inspector shall issue a notice of alleged violations
identifying the violations and the corrective measures to be taken by
the department to correct the listed violations.

(2) The department has 30 calendar days from the date of
receipt of the formal notice of noncompliance to correct the violations,
and to provide the commission with proof of compliance or submit
written notice of appeal.

suspension of certificates, administrative penalties, hearing costs, and
attorney fees[prorated];

(C) required to furnish proof of compliance.[suspend or
revoke licenses or certificates; and]

D) require proef of complianee-]
fb) Eindings of major vielations: If during the course of a
itted a major violation, the followi ] lies.]
HH The inspector or compliance officer shall issue a notice
the department or provider to correct the violation. In additien; the
[(A) specify a time period to achieve compliance:]
HE) suspend or revoke licenses or certifieates; and}
s Lﬁaddiﬂeﬂteaﬂyef%heab%%heeemﬂﬂss&eﬂmay
alse temperarily suspend a persen's or regulated entity's eertificate on
a determination by a panel of the commission that continued aetivity
by the persen or entity would present an immediate threat to the publie;
regulated personnel; or fire service trainees; and seek an injunetion in
adistﬂeteeuﬁ%ﬁﬂkaﬂseeumyahﬂgwkhewﬂpena%ﬁe&,eeaﬁeest&,
ey Haﬁfedepaftmeﬂ%er&ammgpmwder#aﬂsteeeﬁeet%he
alleged violation in a timely manner or fails to request a preliminary
staff conference (information settlement conference) before the 61st
day after the date it receives a notice of alleged violation; the commis-
ston through its exeeutive director may issue a default erder]
[(d) When determining administrative penalties for a notice of
alleged violation or default order the following factors shall be consid-
ered:}

3) the safety threat to the public or fire personnel;}
ate:}
fte) If the fire department or training provider timely requests
a preliminary staft conference (informal settlement conference), the

procedures in Chapter 401, Subchapter E apply, and if the preliminary

(3) If the department fails to come into compliance in the
required time frame an administrative penalty of up to $500 per day
may be assessed from the first day of formal notice of violation for each
violation. Ifit is determined that the department was assessed adminis-
trative penalties for the same or similar violations within the previous
five years, the administrative penalty of up to $1,000 per violation may
be assessed.

(4) The department then has 30 calendar days from formal
notice of administrative penalties assessed to pay the administrative
penalty or submit written notice of appeal.

(5) Upon receipt of a written appeal concerning adminis-
trative action or penalty a hearing will be scheduled. Chapter 154 of
the Texas Civil Practice and Remedies Code shall be used as a proce-

dural guide.
§445.13.  Disciplinary Hearings.

A complaint case shall be opened no later than the 30th day after formal
notice to the fire department, training provider or individual, concern-
ing unresolved major violations found during an inspection. A hearing
will be scheduled with the fire department, training provider or individ-
ual to determine administrative actions or penalties. The commission
shall consider the following factors when determining administrative

penalties:
(1) compliance history;

(2) seriousness of the violation;

(3) the safety threat to the public or fire personnel;

(4) any mitigating factors; and

(5) any other factors the commission considers appropriate.

§445.15.  Judicial Enforcement.

The commission may enter a default order if a fire department or train-
ing provider fails to take action to correct a violation found during an
inspection conducted under this chapter, or to request an informal set-
tlement conference before the 61st day after the date the commission
provides to the department or provider notice requiring the department
or provider to correct the violations.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 18,
2020.

TRD-202004860
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Michael Wisko

Executive Director

Texas Commission on Fire Protection

Earliest possible date of adoption: January 3, 2021
For further information, please call: (512) 936-3812
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‘(OITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 22. EXAMINING BOARDS

PART 30. TEXAS STATE BOARD
OF EXAMINERS OF PROFESSIONAL
COUNSELORS

CHAPTER 68]1.
COUNSELORS
SUBCHAPTER C. APPLICATION AND
LICENSING

22 TAC §681.164

The Texas State Board of Examiners of Professional Counselors
withdraws the proposed new §681.164, which appeared in the
July 17, 2020, issue of the Texas Register (45 TexReg 4892).

PROFESSIONAL

Filed with the Office of the Secretary of State on November 20,
2020.

TRD-202004936

Darrel D. Spinks

Executive Director

Texas State Board of Examiners of Professional Counselors
Effective date: November 20, 2020

For further information, please call: (512) 305-7706

¢ ¢ ¢
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES

SUBCHAPTER B. ADVISORY COMMITTEES
DIVISION 1. COMMITTEES

1 TAC §§351.801, 351.815, 351.817, 351.827, 351.833

The Texas Health and Human Services Commission (HHSC)
adopts the repeal of §351.829, concerning the Promoting Inde-
pendence Advisory Committee. The Executive Commissioner
also adopts amendments to §351.801, concerning Authority and
General Provisions; §351.815, concerning the Policy Council for
Children and Families; §351.817, concerning the Texas Coun-
cil on Consumer Direction; §351.827, concerning the Palliative
Care Interdisciplinary Advisory Council; and §351.833, concern-
ing STAR Kids Managed Care Advisory Committee.

The amendments and repeal are adopted without changes to
the proposed text as published in the September 18, 2020, issue
of the Texas Register (45 TexReg 6421). The rules will not be
republished.

BACKGROUND AND JUSTIFICATION

The amendments and repeal are necessary to comply with
Texas Government Code §531.012, which requires the Ex-
ecutive Commissioner of HHSC to adopt rules governing the
purpose, tasks, reporting requirements, and date of abolition,
among other things, of advisory committees the Executive
Commissioner established under §531.012. Amendments to
§351.827, concerning the Palliative Care Interdisciplinary Advi-
sory Council, are necessary to align the rule with Texas Health
and Safety Code Chapter 118, which establishes the Council.

These amendments extend certain advisory committees that
were set to be abolished; revise certain committees’ mem-
bership and tasks to incorporate duties related to persons on
the autism spectrum; align the rules with statute and statutory
interpretation; clarify terms; and repeal a rule for an advisory
committee that no longer functions.

COMMENTS
The 14-day comment period ended October 2, 2020.

During this period, HHSC did not receive any comments regard-
ing the proposed rules.

STATUTORY AUTHORITY

The amendments are adopted under Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Texas
Government Code §531.012, which requires the Executive Com-
missioner of HHSC to adopt rules governing an advisory commit-
tee's purpose, tasks, reporting requirements, date of abolition,
and other matters.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 18,
2020.

TRD-202004870

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: December 8, 2020

Proposal publication date: September 18, 2020
For further information, please call: (512) 707-6101

L4 ¢ L4
1 TAC §351.829
STATUTORY AUTHORITY
The repeal is adopted under Texas Government Code

§531.0055, which provides that the Executive Commissioner
of HHSC shall adopt rules for the operation and provision of
services by the health and human services agencies, and Texas
Government Code §531.012, which requires the Executive
Commissioner of HHSC to adopt rules governing an advisory
committee's purpose, tasks, reporting requirements, date of
abolition, and other matters.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 18,
2020.

TRD-202004871

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Effective date: December 8, 2020

Proposal publication date: September 18, 2020
For further information, please call: (512) 707-6101
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TITLE 16. ECONOMIC REGULATION

PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 33. LICENSING

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) adopts the repeal of Title 16, Texas Administra-
tive Code §§33.1, 33.4, 33.6, 33.7, 33.13, 33.21, 33.22, 33.24,
33.27, 33.31 - 33.34, and 33.41, without changes as published
in the October 9, 2020, issue of the Texas Register (45 TexReg
7099). The rules will not be republished. The repeals are effec-
tive concurrent with related new rules on December 31, 2020.

The repeals do not make substantive changes. Rather, the ma-
jority of repealed rules are contemporaneously adopted at a dif-
ferent rule number. The remainder of the repeals are dictated by
changes to the Alcoholic Beverage Code or a prior repeal of the
underlying law.

No public comments were received.
SUBCHAPTER A. APPLICATION
PROCEDURES

16 TAC §§33.1, 33.4, 33.6, 33.7, 33.13

The repeals are authorized by the commission's general powers
and duties under §5.31 of the Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,

2020.

TRD-202004892

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: December 31, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905

¢ ¢ ¢

SUBCHAPTER B. LICENSE AND PERMIT
SURCHARGES
16 TAC §§33.21, 33.22, 33.24, 33.27

The repeals are authorized by the commission's general powers
and duties under §5.31 of the Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004893

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: December 31, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905

¢ ¢ ¢

SUBCHAPTER C. LICENSE AND PERMIT
ACTION
16 TAC §§33.31 - 33.34

The repeals are authorized by the commission's general powers
and duties under §5.31 of the Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004894

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: December 31, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905

¢ ¢ ¢

SUBCHAPTER D. APPLICATION REVIEW
AND PROTESTS
16 TAC §33.41

The repeals are authorized by the commission's general powers
and duties under §5.31 of the Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004895

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: December 31, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905

¢ ¢ ¢
CHAPTER 33. LICENSING

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) adopts new Chapter 33, Licensing, rules §§33.3,
33.4, 33.6, and 33.90-33.94 and amended rules §§33.2, 33.5
and 33.10, as part of a reorganization of Chapter 33 of the com-
mission's rules. The rules are adopted without changes to the
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proposed text as published in the October 9, 2020, issue of the
Texas Register (45 TexReg 7101). The rules will not be repub-
lished.

In 2019, the Texas Legislature adopted House Bill 1545, which
made significant amendments throughout the Alcoholic Bever-
age Code (Code) and required the commission to adopt a va-
riety of new rules and amend others. To adopt the necessary
new and amended rules, the commission either has or will make
changes to every subchapter in existing Chapter 33, Licens-
ing. The adopted rules are not intended to make substantive
changes. Rather, they move rule provisions to more appropri-
ate places, update rules to reflect repeals that have already oc-
curred, and make other editorial changes for accuracy and con-
sistency.

No public comments were received.
SUBCHAPTER A. APPLICATIONS
16 TAC §§33.2 - 33.6, 33.10

The adopted rules are authorized by Alcoholic Beverage Code
§5.31 which provides the commission with general rulemaking
authority.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004890

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: December 31, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905

¢ ¢ ¢

SUBCHAPTER F. LICENSE AND PERMIT
ACTION
16 TAC §§33.90 - 33.94

The adopted rules are authorized by Alcoholic Beverage Code
§5.31, which authorizes the TABC to prescribe and publish rules
necessary to carry out the provisions of the code.

The adopted rules do not impact any other statutes or rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004891

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: December 31, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905
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SUBCHAPTER C. BONDS
16 TAC §§33.40 - 33.45

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) adopts new 16 TAC Chapter 33, Subchapter C,
Bonds, rules §§33.40 - 33.45, as part of a reorganization of
Chapter 33 of the commission's rules, without changes to the
proposed text as published in the October 9, 2020, issue of the
Texas Register (45 TexReg 7107). The rules will not be repub-
lished.

In 2019, the Texas Legislature adopted House Bill 1545, which
made significant amendments throughout the Alcoholic Bever-
age Code (Code). HB 1545 further required the commission to
adopt a variety of new rules and amend others to implement its
provisions. To adopt the necessary new and amended rules,
the commission either has or will make changes to every sub-
chapter in existing Chapter 33, Licensing. With these rules and
other related rulemaking packages, the commission is taking the
opportunity presented by the extensive necessary changes to
Chapter 33 to streamline and reorganize Chapter 33 to be more
streamlined, intuitive, and user-friendly. In adopting these rules,
the agency moves bond-related rule provisions to their own ded-
icated subchapter, codifies certain existing agency policies relat-
ing to how regulatory violations impact bond requirements, and
makes other editorial changes for accuracy and consistency.

No public comments were received.

The rules are adopted pursuant to the commission's authority
under §5.31 of the Code to prescribe and publish rules neces-
sary to carry out the provisions of the Code, including Chapter
204, Bonds.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004887

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: December 31, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905
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SUBCHAPTER E. EVENTS AT ATEMPORARY
LOCATION
16 TAC §§33.70 - 33.79

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) adopts new 16 TAC Chapter 33, Subchapter E,
§§33.70 - 33.79, relating to events at temporary locations, with-
out changes to the proposed text as published in the October 9,
2020, issue of the Texas Register (45 TexReg 7112). The rules
will not be republished.

In 2019, the Texas Legislature adopted amendments to the Alco-
holic Beverage Code (Code) consolidating permitting for events
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attemporary locations into three authorizations (House Bill 1545,
86th Tex. Leg. R.S. (2019)). The new rule subchapter imple-
ments the legislature's changes. The new rules also improve
upon existing rules for temporary events through reorganization
and adoption of agency policies into rule.

No public comments were received.

The adopted rules are authorized by Alcoholic Beverage Code
§§5.31, 16.12(c), 25.15(c), 28.19(c), 30.08, 32.25(d), and
69.18(c), as amended effective September 1, 2021.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004884

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: September 1, 2021

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905
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SUBCHAPTER G. EMERGENCY ORDERS
16 TAC §§33.100 - 33.105

The Texas Alcoholic Beverage Commission (TABC, agency,
or commission) adopts new 16 TAC Chapter 33, Subchapter
G, §8§833.100 - 33.105, relating to emergency orders, without
changes to the proposed text as published in the October 9,
2020, issue of the Texas Register (45 TexReg 7117). The rules
will not be republished.

In 2019, the Texas Legislature adopted House Bill 1545, which
added new Alcoholic Beverage Code (Code) §11.614. Under
this provision, the commission or executive director may issue
an emergency order, without a hearing, suspending the permit of
a permitted or licensed business upon determining that the con-
tinued operation of that business constitutes a continuing threat
to the public welfare. The statute authorizes adoption by rule of
procedures for the determination and appeal of an emergency
order.

Response to Comments

Comment: Edgar Korzeniowski of Griffith and Hughes PLLC
asked whether an emergency order issued under this subchap-
ter will state on its face the date and time for a hearing on the
order.

Response: The emergency order may state on its face the date
and time for a hearing on the order if that information is available
at the time the order is issued.

Comment: Edgar Korzeniowski of Griffith and Hughes PLLC
asked whether the hearing on an emergency order issued un-
der this subchapter will be set within 10 days of the issuance of
the order.

Response: The hearing on the emergency order will be set within
10 days of the issuance of the order as §11.614 requires.

No changes to the proposed rules were made as a result of these
comments.

The adopted rules are authorized by Alcoholic Beverage Code
§11.614.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004883

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: December 9, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905
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CHAPTER 34. SCHEDULE OF SANCTIONS
AND PENALTIES
16 TAC §34.3

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) adopts the repeal of Title 16, Texas Administra-
tive Code §34.3 without changes as published in the October
9, 2020, issue of the Texas Register (45 TexReg 7118). New
§34.3, Sanctions for Regulatory Violations, is adopted concur-
rent with this repeal. The repeal is effective March 1, 2021. The
repeal will not be republished.

No public comments were received.

The repeal is authorized by the commission's general powers
and duties under §5.31 of the Code.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004897

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: March 1, 2021

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905

¢ 14 ¢
16 TAC §34.3

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) adopts new 16 TAC §34.3, Sanctions for Regula-
tory Violations, without changes to the proposed text as pub-
lished in the October 9, 2020, issue of the Texas Register (45
TexReg 7119). The rule will not be republished.

In its 2019 report to the Texas Legislature, the Texas Sunset
Commission directed the TABC to complete its schedule of sanc-
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tions to account for all regulatory violations (Sunset Commis-
sion Recommendation 5.8). Also in 2019, the Texas Legislature
adopted House Bill 1545, which amended Alcoholic Beverage
Code §11.641(a) to require that the agency consider the amount
of profit realized by the violator when determining the appropri-
ate penalty for repeat violations.

To implement the Sunset Commission recommendation and
new §11.641(a) of the Code, the commission adopts new §34.3,
which applies to violations that are regulatory in nature, such
as violations of marketing practices rules. Public safety, health,
and welfare related violations continue to be assessed penalties
based upon §34.2 of the commission's rules.

New §34.3 provides a chart with base penalty amounts for var-
ious regulatory violations and provides that the commission will
use the base penalty in conjunction with a published Penalty Pol-
icy to determine the recommended penalty amount for a viola-
tion. To implement Code §11.641(a), the methodology adds eco-
nomic benefits realized by a violator to the recommended penalty
amount. The penalty recommendation is not binding on the com-
mission or its executive director and the parties may agree to a
settlement on other terms.

The rule becomes effective on March 1, 2021.
No public comments were received.

The adopted new rule is authorized by Alcoholic Beverage Code
§5.31 and §11.641(a).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004899

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: March 1, 2021

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905
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16 TAC §34.6

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) adopts new 16 TAC §34.6, relating to Liability for
Actions of Alcohol Delivery Drivers, with changes to the pro-
posed text as published in the October 9, 2020, issue of the
Texas Register (45 TexReg 7121). The rule, as revised, is re-
published below.

Senate Bill 1450, 86th Texas Legislature (R.S., 2019) added Al-
coholic Beverage Code Chapter 57, Consumer Delivery Permit,
effective September 1, 2019. Code §57.08 provides an affirma-
tive defense related to the responsibility of the consumer delivery
permit holder for the actions of an alcohol delivery driver making
deliveries under its permit. The commission adopts §34.6 to im-
plement in rule the affirmative defense enacted in statute by the
legislature.

No formal public comments were received during the comment
period. However, upon further review, the commission revised
the draft rule to make it more feasible for a consumer deliv-

ery permit holder to qualify for the rule's rebuttable presumption
that the permit holder did not directly or indirectly encourage its
drivers to violate the law. As revised, the permit holder must
show that it adopted and its drivers have read written policies
and procedures designed to prevent, and that affirm a strong
commitment by the permit holder to prohibit, violations of Chap-
ter 57 of the Alcoholic Beverage Code; and IN ADDITION, either
all of its drivers for the past 24 months have maintained TABC
delivery driver certification during their engagement by the per-
mit holder; or the transaction in question was completed using
a software application meeting commission minimum standards.
Additionally, subsection (f) is added to affirm that even if a per-
mit holder does not qualify for the rebuttable presumption, it can
prove that it did not directly or indirectly encourage violation of
the law using other relevant and probative evidence.

The rule is adopted pursuant to the commission's authority under
§5.31 of the Code to prescribe and publish rules necessary to
carry out the provisions of the Code, including Code Chapter 57,
Consumer Delivery Permit.

§$34.6.  Liability for Actions of Alcohol Delivery Drivers.

(a) These terms, when used in this rule, have the following
meanings:

(1) Delivery driver - any person engaged by a consumer
delivery permit holder as an alcohol delivery driver including, but not
limited to, those hired directly, hired indirectly, paid, unpaid, or con-
tracted, whether or not in a supervisory role.

(2) Delivery driver training program - a commission-ap-
proved alcohol delivery driver certification program under chapter 50
of this title, established pursuant to Alcoholic Beverage Code §57.09.

(b) A delivery driver shall not deliver an alcoholic beverage in
violation of Chapter 57 of the Alcoholic Beverage Code.

(c) The actions of a delivery driver acting on behalf of a holder
of a consumer delivery permit are not attributable to the holder of a
consumer delivery permit if the permit holder has not directly or indi-
rectly encouraged the delivery driver to violate the law and the delivery
driver:

(1) at the time the delivery occurred, held a valid certifica-
tion from a delivery driver training program; or

(2) completed the delivery using an alcohol delivery com-
pliance software application that meets the requirements established
under Alcoholic Beverage Code §57.09.

(d) The holder of a consumer delivery permit may establish a
rebuttable presumption that it has not directly or indirectly encouraged
the delivery driver to violate Chapter 57 of the Alcoholic Beverage
Code by providing proof that:

(1) each of the permit holder's delivery drivers engaged by
the permit holder during the twenty-four months prior to the violation
have actually attended a delivery driver training program and main-
tained alcohol delivery driver training certification for the entire dura-
tion of their engagement by the permit holder as a delivery driver;

(2) prior to the violation, the permit holder adopted written
policies and procedures designed to prevent, and that affirm a strong
commitment by, the permit holder to prohibit violations of Chapter 57
of the Alcoholic Beverage Code; and

(3) all delivery drivers have read and understood such poli-
cies and procedures.

(¢) The consumer delivery permit holder is not entitled to the
rebuttable presumption in subsection (d) of this section if the commis-
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sion provides proof of violations of Chapter 57 of the Alcoholic Bever-
age Code on two or more prior occasions by any delivery driver making
a delivery of alcohol on the permit holder's behalf in the twelve months
preceding the current violation, or on three or more prior occasions by
any delivery driver making a delivery of alcohol on the permit holder's
behalf in the twenty-four months preceding the current violation.

(f) Criminal Negligence.

(1) Regardless of whether the permit holder has directly or
indirectly encouraged the delivery driver to violate Alcoholic Beverage
Code Chapter 57, the commission or executive director may suspend a
consumer delivery permit as prescribed by Alcoholic Beverage Code
§57.08 if, after notice and hearing, a court or administrative hearing
officer finds that a delivery driver made a delivery on the permit holder's
behalf with criminal negligence.

(2) It is a rebuttable presumption that delivery of an alco-
holic beverage to a minor or an intoxicated person was not made with
criminal negligence if the delivery driver:

(A) at the time of the delivery held a valid certification
from a delivery driver training program; and

(B) completed the delivery as a result of a technical
malfunction of an alcohol delivery compliance software application
that otherwise meets the requirements of §35.7 of this title (relating
to Alcohol Delivery Compliance Software Applications).

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004882

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Effective date: December 9, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 487-9905

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 78. SCOPE OF PRACTICE
22 TAC §78.5

The Texas Board of Chiropractic Examiners (Board) adopts new
22 TAC §78.5 (Delegation of Radiologic Procedures) with non-
substantive changes to the proposed text as published in the
October 9, 2020, issue of the Texas Register (45 TexReg 7194).
The rule will be republished.

The Board received one comment on the proposed rule from
Patricia Akinfenwa, who made three suggestions to improve the
clarity of the text. The Board agreed with those clarifying sug-
gestions and has incorporated them as nonsubstantive changes
in the final text. The Board thanks Ms. Akinfenwa for her help.

The rule is adopted under Texas Occupations Code §201.152,
which authorizes the Board to adopt rules necessary to perform

the Board's duties and to regulate the practice of chiropractic,
and Texas Occupations Code 601.252, which requires the Board
to adopt rules to regulate how a chiropractor may delegate the
performance of radiologic procedures to an unlicensed individ-
ual.

No other statutes or rules are affected by this adopted rule.
$§78.5.  Delegation of Radiologic Procedures.

(a) A licensee may delegate a radiologic procedure within the
chiropractic scope of practice to an individual who has documented
training and experience.

(b) Alicensee shall be responsible for any delegated radiologic
procedure.

(c) A licensee shall document the education, experience, or
any other qualifications of an individual to whom a licensee intends
to delegate the authority to perform any radiologic procedure.

(d) Alicensee, or other licensed individual with delegation au-
thority, shall be on the premises of any place of business while a dele-
gated radiologic procedure is performed.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004904

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Effective date: December 9, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 305-6700

¢ ¢ ¢

CHAPTER 80. COMPLAINTS
22 TAC §80.12

The Texas Board of Chiropractic Examiners (Board) adopts new
22 TAC §80.12 (Retention of Investigative Records) without
changes as published in the October 9, 2020, issue of the Texas
Register (45 TexReg 7195). The rule will not be republished.
The Board adopts this rule to comply with Texas Occupations
Code §201.156.

The Board received no comments concerning the adopted rule.

The rule is adopted under Texas Occupations Code §201.152,
which authorizes the Board to adopt rules necessary to perform
the Board's duties and to regulate the practice of chiropractic,
and with Texas Occupations Code §201.156, which requires the
Board to adopt procedures by rule relating to retaining investiga-
tive information about licensees.

No other statutes or rules are affected by this adopted rule.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.
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TRD-202004902

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Effective date: December 9, 2020

Proposal publication date: October 9, 2020

For further information, please call: (512) 305-6700

¢ ¢ ¢
TITLE 30. ENVIRONMENTAL QUALITY

PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

CHAPTER 30. OCCUPATIONAL LICENSES
AND REGISTRATIONS

The Texas Commission on Environmental Quality (TCEQ,
agency, or commission) adopts amendments to §§30.20, 30.24,
30.33, 30.34, 30.36, 30.81, 30.95, 30.129, and 30.402; and new
30.29.

The amendments to §§30.20, 30.24, 30.33, 30.34, 30.36, 30.81,
30.95, 30.129, and 30.402; and new 30.29 are adopted without
change to the proposal as published in the July 31, 2020, issue
of the Texas Register (45 TexReg 5313). The rules will not be
republished.

Background and Summary of the Factual Basis for the Adopted
Rules

The rulemaking adoption implements House Bill (HB) 1508 from
the 85th Texas Legislature, 2017; and HB 1342, Senate Bill (SB)
37, and SB 1217 from the 86th Texas Legislature, 2019.

HB 1508 amended Texas Occupations Code, Chapter 53, Con-
sequences of Criminal Conviction by adding Texas Occupations
Code, §53.151 and §53.153. The amendments provide individu-
als the ability to petition the agency to seek reimbursement from
a training provider if they were not notified that they may be in-
eligible for an initial occupational license due to their criminal
history and were subsequently denied the license due to a crimi-
nal conviction. This rulemaking adopts new §30.29 to outline the
requirements for training providers, eligibility for reimbursement,
and procedures for requesting reimbursement.

HB 1342 amended Texas Occupations Code, Chapter 53, Con-
sequences of Criminal Conviction, particularly Texas Occupa-
tions Code, §§53.021(a), 53.022, 53.023(a) and (b), 53.051, and
53.0231. Based on HB 1342, a licensing authority may no longer
suspend or revoke a license, disqualify an individual from receiv-
ing a license, or deny an individual the opportunity to take a li-
censing examination based on the individual's conviction of an
offense that does not directly relate to the duties and responsibil-
ities of the licensed occupation and that was committed less than
five years before the date the individual applied for the license.
HB 1342 also requires a licensing authority to notify the individual
in writing if the licensing authority intends to deny them a license
or the opportunity to be examined for a license because of the
individual's prior conviction of an offense. The notice shall in-
clude the reason for the intended denial and allow the individual
a chance to submit any relevant information for further consider-
ation by the authority.

SB 37 amended Texas Occupations Code, Chapter 56,
Disciplinary Action Against Recipients of Student Financial

Assistance Prohibited, particularly Texas Occupations Code,
§56.003. The amendment removed language that allowed
licensing agencies to deny or take other disciplinary action
against license holders or potential license holders who are in
default of their student loans.

SB 1217 added Texas Occupations Code, Chapter 53, Conse-
quences of Criminal Convictions, §53.0231. The new section
prohibits a licensing authority from considering an arrest that did
not result in the individual's conviction or placement on deferred
adjudication community supervision in the denial of a new or re-
newal license. The agency already complies with intent of SB
1217 by not considering dismissals that did not result in a con-
viction or deferred adjudication. Therefore, only language based
on SB 1217 is adopted to clarify the intent.

Section by Section Discussion
Administrative Amendments

The commission adopts administrative amendments to multiple
sections of Chapter 30. The adopted rulemaking includes var-
ious stylistic, non-substantive amendments to update rule lan-
guage to current Texas Register style and format requirements
and to correct section references in Chapter 30 to other chapters.
Administrative amendments are adopted to ensure the consis-
tency, clarity, and accuracy of the information within Chapter 30
(i.e., §30.402). The adopted administrative amendments include
but are not limited to: correcting minor grammatical, spelling, and
typographical errors; standardizing the use of acronyms; and up-
dating section references.

§30.20, Examinations

The commission adopts amended §30.20(k) to remove para-
graph (2) to reflect statutory changes to Texas Occupations
Code, §53.0231, Limitation Regarding Consideration of Cer-
tain Arrests. The subsequent paragraphs are re-numbered
accordingly. The adopted amendment removes conviction of an
offense that does not directly relate to the duties and responsi-
bilities of the licensed occupation, and that was committed less
than five years before the date of the license application, as
grounds for suspension or revocation of a license, or disqualifi-
cation of an individual from receiving a license. This adoption
implements HB 1342.

The commission adopts §30.20(n) to clarify that the commission
may not deny an individual the opportunity to take a licensing
exam because of an individual's prior conviction of an offense un-
less the commission follows the notice requirements of §30.36.
This adoption implements HB 1342.

§30.24, License and Registration Applications for Renewal

The commission adopts §30.24(t) to clarify that the commission
may not deny an individual the opportunity to renew a license
based on the individual's prior conviction of an offense unless
the commission follows the notice requirements of §30.36. This
adoption implements HB 1342.

§30.29, Notification Requirements for Training Providers of Initial
Training

The commission adopts new §30.29 to reflect changes to the
Texas Occupations Code, §53.152. Adopted §30.29 requires all
entities that provide educational or instructional programs that
prepare a student for an occupation or vocation that requires a
Texas occupational license to inform the student or program par-
ticipant that their eligibility for an occupational license could be
impacted by the student's criminal history. Adopted §30.29 also
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provides individuals the ability to petition the agency to seek re-
imbursement from a training provider if they were not notified and
were subsequently denied the license due to a criminal convic-
tion. Requiring training providers to notify students of their poten-
tial ineligibility prevents former offenders from spending unnec-
essary time and resources on training and educational courses
that may not yield a professional pathway for employment. This
amendment implements HB 1508.

Adopted new §30.29(a) defines "Initial training," "Student," and
"Training provider" for the purpose of §30.29.

Adopted new §30.29(b) outlines the notification requirements for
the training provider. The training provider is required to notify
its students that an individual may be ineligible for an occupa-
tional license based on their criminal conviction history, the cur-
rent guidelines, the circumstances under which the executive di-
rectory may consider an individual's conviction in the denial of a
license, and that the student may request a criminal history eval-
uation from the agency.

Adopted new §30.29(c) requires each student to sign an ac-
knowledgment that the trainer notified the student as outlined
in §30.29(b).

Adopted new §30.29(d) requires the trainer to retain records of
the signed acknowledgment.

Adopted new §30.29(e) allows a student to request that the com-
mission order the training provider to reimburse the student if the
student was denied an initial occupational license due to the stu-
dent's criminal conviction history and the training provider did not
provide the notification required in §30.29(b). The student may
request reimbursement for the tuition paid to the training provider
and the amount of any application or examination fees the stu-
dent may have paid. This will allow the student to recover any
unnecessary investments made to obtain a license and hold the
training provider accountable for failing to meet the notification
requirement.

Adopted §30.29(f) - (j) outlines the process for a student to pur-
sue reimbursement. The adopted subsections require a student
seeking a refund to submit a written request and supporting doc-
umentation to the agency. The provider may file an objection and
provide documentation that they had met the notification require-
ments and are not liable to refund any fees.

§30.33, License or Registration Denial, Warning, Suspension, or
Revocation

The commission adopts deleted §30.33(a)(2)(G) to reflect
changes to Texas Occupations Code, Chapter 56, Disciplinary
Action Against Recipients of Student Financial Assistance Pro-
hibited and Chapter 57, Requirements for Licensing Agencies.
This adopted amendment eliminates the agency's authority to
deny, revoke, suspend, or fail to renew a professional license
due to the licensee or applicant being in default on a student
loan. License holders who are in default on their student loan
repayment will no longer be at risk of losing their occupational
license or of facing other disciplinary action in the event they
are unable to pay back their student loans. This adoption
implements SB 37.

The commission adopts deleted §30.33(h)(1)(B) to reflect
changes to Texas Occupations Code, §53.0231. The subse-
quent subparagraphs are re-lettered accordingly. Based on
the amendment, the commission may not deny an individual
the opportunity to take a licensing examination based on the
individual's conviction of an offense that does not directly relate

to the duties and responsibilities of the licensed occupation and
that was committed less than five years before the date the
individual applies for the license. This adoption implements HB
1342.

The commission adopts §30.33(k) to clarify that the commission
may not deny an initial license or renewal based on the individ-
ual's prior conviction of an offense unless the commission follows
the notice requirements of §30.36. This adoption implements HB
1342.

§30.34, Factors in Determining Whether Conviction Relates to
Occupation

The commission adopts amendments to §30.34 to reflect
changes to Texas Occupations Code, §53.022, Factors in
Determining Whether Conviction Relates to Occupation.

The commission adopts the amended title of §30.34 to add the
words "Directly" and "Licensed." This helps clarify that the factors
used are to determine whether a criminal conviction is "directly"
related to the duties and responsibilities of the "licensed" occu-
pation. Additionally, the commission adopts the articles "a" and
"the" in the title for clarity purposes. This adoption implements
HB 1342.

The commission adopts amended §30.34(a) to reflect changes
to Texas Occupations Code, §53.022. The adopted amend-
ment specifies that the criminal conviction must directly relate to
the duties and responsibilities of a licensed occupation, and no
longer allows the relationship of the crime to the "fitness required
to perform the duties of the licensed occupation" as a factor in
determining whether a criminal conviction relates to the duties
and responsibilities of a licensed occupation. This adoption im-
plements HB 1342.

The commission adopts §30.34(a)(5) to require the commission
to consider any correlation between the elements of the crime
and the duties and responsibilities of the licensed occupation in
determining whether a criminal conviction directly relates to the
occupation. This adoption implements HB 1342.

The commission adopts §30.34(b)(6) to require the commission
to consider an individual's compliance with any conditions of
community supervision, parole, or mandatory supervision in
considering if a criminal conviction directly relates to the duties
and responsibilities of the licensed occupation. The subsequent
paragraphs are re-numbered accordingly. This adoption imple-
ments HB 1342.

The commission adopts re-numbered §30.34(b)(7) to remove
the more prescriptive requirement that other evidence of an in-
dividual's fitness may only include letters of recommendation
from specific entities or individuals. This adopted amendment
provides applicants more flexibility to provide recommendations
from sources other than those previously specified in the rule.
This adoption implements HB 1342.

The commission adopts deleted §30.34(d). The applicant is no
longer required to submit proof that the applicant has maintained
a record of steady employment and good conduct. This adoption
implements HB 1342.

While the agency has never considered straight dismissals as
part of a criminal history evaluation screening, the commission
adopts §30.34(d) to specifically prohibit the use of an arrest that
did not result in the individual's conviction or placement on de-
ferred adjudication community supervision in the commission's
determination of whether a criminal conviction directly relates
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to the licensed occupation. As false arrests may happen, this
adopted amendment clarifies that arrests that end up being
quickly dismissed are not considered as part of a criminal history
review. This adoption implements SB 1217.

§30.36, Notice

The commission adopts §30.36 to reflect changes to Texas Oc-
cupations Code, §53.051, Factors in Determining Whether Con-
viction Directly Relates to Occupation and new §53.023, Addi-
tional Factors for Licensing Authority to Consider After Deter-
mining the Conviction Directly Relates to the Occupation. The
adopted amendment to §30.36 requires the commission to send
two notifications, the notice of intent to deny and the final deci-
sion to deny, to an individual if the commission decides to pro-
ceed with suspension or revocation of a license or deny the op-
portunity to be examined for a license because of the individual's
criminal history. The amendment also allows the individual up
to 30 days to submit any relevant information to the agency for
further consideration in response to the notice of intent to deny.
This adoption implements HB 1342.

Adopted §30.36(a)(1) requires that the notice of intent to deny in-
clude any factors that were used to determine whether the con-
viction directly relates to the occupation and list any additional
factors the licensing authority considered to determine that the
conviction directly relates to the occupation that served as the
basis for the suspension, revocation, denial, or disqualification.

Adopted §30.36(a)(2) requires that the notice of intent to deny,
suspend, or revoke must notify the applicant or licensee that
it is the individual's responsibility to obtain and provide the
agency with any additional supporting information documenting
sufficient rehabilitative efforts for further consideration by the
agency in the denial process.

Adopted §30.36(a)(3) allows the individual up to 30 days to sub-
mit any relevant information to the agency for further considera-
tion.

Adopted §30.36(b) requires the executive director to notify the
individual in writing of the final decision to suspend or revoke a
license or deny the individual a license or the opportunity to be
examined for the license.

Adopted §30.36(b)(1) requires the notification to state that the
individual is disqualified from receiving the license or being ex-
amined for the license because of the individual's prior conviction
of an offense specified in the notice of intent and must include
any factors considered under §30.34 that served as the basis for
the suspension, revocation, denial, or disqualification.

Adopted §30.36(b)(2) requires the final notice to suspend or re-
voke a license to notify the individual of the review procedure
provided by §30.35 (Guidelines). Section 30.36(b)(2) replaces
existing §30.36(2).

Adopted §30.36(b)(3) requires the final notice to suspend or re-
voke a license to include the earliest date that the individual may
appeal the action of the commission. Section 30.36(b)(3) re-
places existing §30.36(3).

§30.81, Purpose and Applicability

The commission adopts amended §30.81(d) to remove lan-
guage that specifically refers to the Texas Board of Plumbing
Examiners in reference to the Texas Occupations Code chapter
governing plumbing licenses. This is to prevent the need to
revise the rules should any changes be made to the agency

designated to administer Texas Occupations Code, Chapter
1301 during a future legislative session.

§30.95, Exemptions

The commission adopts amended §30.95 to address language
that specifically references the Texas State Board of Plumbing
Examiners. The adopted changes remove specific references
to the Texas State Board of Plumbing Examiners and replace
them with more generic language to avoid needing to amend
the rules should the licensing of plumbers move from the Texas
Board of Plumbing Examiners to an alternate agency in a future
legislative session.

§30.129, Exemptions

The commission adopts amended §30.129(a)(1) to address
language that specifically references the Texas State Board of
Plumbing Examiners. The adopted changes remove specific
references to the Texas State Board of Plumbing Examiners
and replaces them with more generic language to avoid needing
to amend the rules should the licensing of plumbers move from
the Texas State Board of Plumbing Examiners to an alternate
agency in a future legislative session.

Final Regulatory Impact Determination

The commission reviewed this rulemaking action in light of the
regulatory analysis requirements of Texas Government Code,
§2001.0225, and determined that the adopted rules are not
subject to that statute because the adopted rules do not meet
the criteria for a "Major environmental rule" as defined in Texas
Government Code, §2001.0225(g)(3). Texas Government
Code, §2001.0225 applies only to rules that are specifically
intended to protect the environment or reduce risks to human
health from environmental exposure and that may adversely
affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, or the public
health and safety of the state or a sector of the state. The
purpose of the adopted rules is to implement HB 1508 (85th
Texas Legislature) and HB 1342, SB 37, 1200, and 1217 (86th
Texas Legislature.)

The specific intent of the adopted rules is: to ensure consistency
between the rules and their applicable statutes as amended by
recent legislation; to remove conviction of an offense that does
not directly relate to the duties and responsibilities of the licensed
occupation, and that was committed less than five years be-
fore the date of the license application, as grounds for suspen-
sion or revocation of a license, or disqualification of an individual
from receiving a license; to address the agency's procedure for
providing written notice to individuals for whom the agency in-
tends to deny a license or the opportunity to be examined for
a license because of the individual's prior conviction of an of-
fense; to address the procedure for individuals to petition the
agency to seek reimbursement from a training provider if they
were not notified that they may be ineligible for an initial occupa-
tional license due to their criminal history and were subsequently
denied the license due to a criminal conviction; and to remove
language allowing the agency to deny or take other disciplinary
action against license holders or potential license holders who
are in default of their student loans.

The adopted rules clarify and update the agency's licensing and
registration programs and will not adversely affect, in a material
way, the economy, a section of the economy, productivity, com-
petition, jobs, the environment, or the public health and safety
of the state or a sector of the state, because the adopted rules
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will only modify existing licensing and registration requirements.
Therefore, the adopted rules do not meet the definition of a "Ma-
jor environmental rule" as defined in Texas Government Code,
§2001.0225(g)(3).

Furthermore, even if the adopted rules did meet the definition
of a major environmental rule, the adopted rules are not subject
to Texas Government Code, §2001.0225, because they do not
meet any of the four applicability requirements specified in Texas
Government Code, §2001.0225(a). Texas Government Code,
§2001.0225(a) applies to rules adopted by an agency, the result
of which is to: 1) exceed a standard set by federal law, unless the
rule is specifically required by state law; 2) exceed an express re-
quirement of state law, unless the rule is specifically required by
federal law; 3) exceed a requirement of a delegation agreement
or contract between the state and an agency or representative
of the federal government to implement a state and federal pro-
gram; or 4) adopt a rule solely under the general powers of the
agency instead of under a specific state law.

In this case, the adopted rules do not meet any of these require-
ments: there are no federal standards for the occupational li-
censes and registrations program administered by the commis-
sion; the rules do not exceed an express requirement of state
law; there is no delegation agreement that will be exceeded by
the rules; and the adopted rules implement requirements of HB
1508 (85th Texas Legislature), and HB 1342, SB 37, and SB
1217 (86th Texas Legislature).

The commission invited public comment regarding the Draft
Regulatory Impact Analysis Determination during the public
comment period. No comments were received on the Draft
Regulatory Impact Analysis Determination.

Takings Impact Assessment

The commission prepared a takings impact assessment for
the adopted rulemaking pursuant to Texas Government Code,
§2007.043. The specific intent of this rulemaking adoption is:
to ensure consistency between the rules and their applicable
statutes as amended by recent legislation; to remove language
giving the agency authority to suspend or revoke a license,
disqualify an individual from receiving a license, or deny an
individual the opportunity to take a licensing examination based
on the individual's conviction of an offense that does not di-
rectly relate to the duties and responsibilities of the licensed
occupation and that was committed less than five years before
the date the individual applies for the license; to address the
agency's procedure for providing written notice to individuals for
whom the agency intends to deny a license or the opportunity
to be examined for a license because of the individual's prior
conviction of an offense; to address the procedure for individuals
to petition the agency to seek reimbursement from a training
provider if they were not notified that they may be ineligible for
an initial occupational license due to their criminal history and
were subsequently denied the license due to a criminal convic-
tion; and to remove language allowing the agency to deny or
take other disciplinary action against license holders or potential
license holders who are in default of their student loans.

The adopted regulations do not affect a landowner's rights in
private real property because this adopted rulemaking does not
burden, restrict, or limit the owner's right to property and reduce
its value by 25% or more beyond that which would otherwise
exist in the absence of the regulations. The adopted rules do
not constitute a taking because they will not burden private real
property.

Consistency with the Coastal Management Program

The commission reviewed the adopted rules and found that they
are neither identified in Coastal Coordination Act implementa-
tion rules, 31 TAC §505.11(b)(2) or (4), nor will they affect any
action/authorization identified in Coastal Coordination Act imple-
mentation rules, 31 TAC §505.11(a)(6). Therefore, the adopted
rules are not subject to the Texas Coastal Management Program
(CMP).

The commission invited public comment regarding the consis-
tency with the CMP during the public comment period. No com-
ments were received regarding the CMP.

Submittal of Comments

The comment period closed on August 31, 2020. The commis-
sion did not receive any comments for this rulemaking.

SUBCHAPTER A. ADMINISTRATION
OF OCCUPATIONAL LICENSES AND
REGISTRATIONS

30 TAC §§30.20, 30.24, 30.29, 30.33, 30.34, 30.36
Statutory Authority

The amended and new sections are adopted under: Texas
Water Code (TWC), §5.013, concerning the General Jurisdiction
of the Commission, which establishes the general jurisdiction
of the commission; TWC, §5.102, concerning General Powers,
which establishes the commission's general authority necessary
to carry out its jurisdiction; TWC, §5.103, concerning Rules,
which requires the commission to adopt rules necessary to
carry out its powers and duties; TWC, §5.105, concerning
General Policy, which provides the commission authority to
establish and approve all general policy of the commission
by rule; TWC, §37.002, concerning Rules, which provides the
commission authority to adopt rules for various occupational
licenses; TWC, §37.003, concerning License or Registration
Required, which provides that persons engaged in certain oc-
cupations must be licensed by the commission; TWC, §37.005,
concerning Issuance and Denial of Licenses and Registration,
which requires the commission to establish requirements and
uniform procedures for issuing licenses and registrations; TWC,
§37.006, concerning Renewal of License or Registration, which
requires the commission to establish requirements and uniform
procedures for renewing licenses and registrations; Texas
Occupations Code, §53.021, concerning Authority to Revoke,
Suspend, or Deny License, which allows the commission
to revoke, suspend, or deny a license to a person who has
been convicted of certain offenses; Texas Occupations Code,
§53.022, concerning Factors in Determining Whether Convic-
tion Directly Relates to Occupation, which provides the factors
the commission shall consider in determining whether a criminal
conviction directly relates to the duties and responsibilities of a
licensed occupation; Texas Occupations Code, §53.023, con-
cerning Additional Factors for Licensing Authority to Consider
After Determining Conviction Directly Relates to Occupation,
which provides additional factors the commission shall consider
if it determines that an individual's criminal conviction directly
relates to the duties and responsibilities of a licensed occupa-
tion; Texas Occupations Code, §53.0231, concerning Notice
of Pending Denial of License, which provides the procedure
for the commission's written notice to individuals for whom
the commission intends to deny a license or the opportunity
to be examined for a license because of the individual's prior
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conviction of an offense; Texas Occupations Code, §53.051,
concerning Notice, which requires to the commission to provide
to an individual written notice of the reason for suspension,
revocation, denial, or disqualification of a license based on the
individual's prior criminal conviction; Texas Occupations Code,
§53.152, concerning Notice by Entities Providing Educational
Programs, which gives individuals the right to petition the
commission to seek reimbursement from a training provider if
they were not notified that they may be ineligible for an initial
occupational license due to their criminal history and were
subsequently denied the license due to a criminal conviction;
and Texas Occupations Code, §53.153, concerning Refund and
Ordered Payments, which requires the commission to order a
training provider to reimburse individuals the amount of applica-
tion and examination fees to the commission if the commission
determines a training provider did not notify individuals that
they may be ineligible for an initial occupational license due to
criminal history and individuals were subsequently denied the
license due to a criminal conviction.

The adopted amended and new sections implement House Bill
(HB) 1508, 85th Texas Legislature, 2017, which added Texas
Occupations Code, §§53.151, 53.152, and 53.153; HB 1342,
86th Texas Legislature, 2019, which amended Texas Occu-
pations Code, §§51.355, 53.021(a), 53.022, 53.023, 53.051,
and 53.104(b) and added Texas Occupations Code, §§51.357
51.358, 51.4041(a-1), 53.003, 53.0231, and 53.026; Senate
Bill (SB) 37, 86th Texas Legislature, 2019, which amended
Texas Occupations Code, Chapter 56, Texas Finance Code,
§157.015(f) and (g) and §180.055(d), and Texas Government
Code, §466.155(a) and (g); and SB 1217, 86th Texas Legisla-
ture, 2019, which added Texas Occupations Code, §53.0231.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004873

Robert Martinez

Director, Environmental Quality Law Division

Texas Commission on Environmental Quality
Effective date: December 9, 2020

Proposal publication date: July 31, 2020

For further information, please call: (512) 239-2678

¢ ¢ ¢

SUBCHAPTER C. CUSTOMER SERVICE
INSPECTORS

30 TAC §30.81, §30.95

Statutory Authority

The amendments are adopted under: Texas Water Code (TWC),
§5.013, concerning the General Jurisdiction of the Commission,
which establishes the general jurisdiction of the commission;
TWC, §5.102, concerning General Powers, which establishes
the commission's general authority necessary to carry out its ju-
risdiction; TWC, §5.103, concerning Rules, which requires the
commission to adopt rules necessary to carry out its powers and
duties; TWC, §5.105, concerning General Policy, which provides
the commission authority to establish and approve all general

policy of the commission by rule; TWC, §37.002, concerning
Rules, which provides the commission authority to adopt rules
for various occupational licenses; TWC, §37.003, concerning
License or Registration Required, which provides that persons
engaged in certain occupations must be licensed by the com-
mission; TWC, §37.005, concerning Issuance and Denial of Li-
censes and Registration, which requires the commission to es-
tablish requirements and uniform procedures for issuing licenses
and registrations; and TWC, §37.006, concerning Renewal of Li-
cense or Registration, which requires the commission to estab-
lish requirements and uniform procedures for renewing licenses
and registrations.

The adopted amendments implement Texas Occupations Code,
§1301.255 and §1301.551.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004874

Robert Martinez

Director, Environmental Quality Law Division

Texas Commission on Environmental Quality
Effective date: December 9, 2020

Proposal publication date: July 31, 2020

For further information, please call: (512) 239-2678

¢ ¢ ¢

SUBCHAPTER D. LANDSCAPE IRRIGATORS,
IRRIGATION TECHNICIANS AND IRRIGATION
INSPECTORS

30 TAC §30.129

Statutory Authority

The amendment is adopted under: Texas Water Code (TWC),
§5.013, concerning the General Jurisdiction of the Commission,
which establishes the general jurisdiction of the commission;
TWC, §5.102, concerning General Powers, which establishes
the commission's general authority necessary to carry out its ju-
risdiction; TWC, §5.103, concerning Rules, which requires the
commission to adopt rules necessary to carry out its powers and
duties; TWC, §5.105, concerning General Policy, which provides
the commission authority to establish and approve all general
policy of the commission by rule; TWC, §37.002, concerning
Rules, which provides the commission authority to adopt rules
for various occupational licenses; TWC, §37.003, concerning
License or Registration Required, which provides that persons
engaged in certain occupations must be licensed by the com-
mission; TWC, §37.005, concerning Issuance and Denial of Li-
censes and Registration, which requires the commission to es-
tablish requirements and uniform procedures for issuing licenses
and registrations; and TWC, §37.006, concerning Renewal of Li-
cense or Registration, which requires the commission to estab-
lish requirements and uniform procedures for renewing licenses
and registrations.

The adopted amendment implements Texas Occupations Code,
Chapter 1301.
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004876

Robert Martinez

Director, Environmental Quality Law Division

Texas Commission on Environmental Quality
Effective date: December 9, 2020

Proposal publication date: July 31, 2020

For further information, please call: (512) 239-2678

¢ ¢ ¢

SUBCHAPTER K. PUBLIC WATER SYSTEM
OPERATORS AND OPERATIONS COMPANIES
30 TAC §30.402

Statutory Authority

The amendment is adopted under: Texas Water Code (TWC),
§5.013, concerning the General Jurisdiction of the Commission,
which establishes the general jurisdiction of the commission;
TWC, §5.102, concerning General Powers, which establishes
the commission's general authority necessary to carry out its ju-
risdiction; TWC, §5.103, concerning Rules, which requires the
commission to adopt rules necessary to carry out its powers and
duties; TWC, §5.105, concerning General Policy, which provides
the commission authority to establish and approve all general
policy of the commission by rule; TWC, §37.002, concerning
Rules, which provides the commission authority to adopt rules
for various occupational licenses; TWC, §37.003, concerning
License or Registration Required, which provides that persons
engaged in certain occupations must be licensed by the com-
mission; TWC, §37.005, concerning Issuance and Denial of Li-
censes and Registration, which requires the commission to es-
tablish requirements and uniform procedures for issuing licenses
and registrations; and TWC, §37.006, concerning Renewal of Li-
cense or Registration, which requires the commission to estab-
lish requirements and uniform procedures for renewing licenses
and registrations.

The adopted amendment implements TWC, §§5.013, 5.102,
5.103, 5.105, 37.002, 37.003, 37.005, and 37.0086.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004877

Robert Martinez

Director, Environmental Quality Law Division

Texas Commission on Environmental Quality
Effective date: December 9, 2020

Proposal publication date: July 31, 2020

For further information, please call: (512) 239-2678

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE

PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 700. CHILD PROTECTIVE
SERVICES

The Department of Family and Protective Services (DFPS)
adopts amendments to §700.1753 and §700.1755 and deletion
of §700.1757 and §700.1759 in Title 40, Texas Administrative
Code (TAC), Chapter 700, Subchapter Q, Division 3, relating to
Reimbursement Methodology for 24-Hour Child Care Facilities.
DFPS also adopts new §700.348 in Chapter 700, Subchapter
C, relating to Eligibility for Child Protective Services. There
were no comments received and the rules are adopted without
changes to the proposed text as published in the September
25, 2020, issue of the Texas Register (45 TexReg 6755). The
rules will not be republished.

BACKGROUND AND JUSTIFICATION

Section 700.1753 is being amended to capture rate increases
from the HB 1, Article Il, Rider 26, 86th Legislature. New
§700.348 is being added and §700.1755 is being amended to
allow providers to deliver additional case management services
to young adults who might not otherwise be able to successfully
adjust to and maintain in a Supervised Independent Living (SIL)
placement. SIL placements are designed to be independent
environments with less supervision than traditional foster care
settings. Some young adults who have complex needs require
more case management to be able to successfully acclimate
to a SIL placement. These rules will allow providers to deliver
such services.

Sections 700.1753 and 700.1755 are also being amended to re-
move reference to an automatic public hearing prior to adopting
new rates as there is limited public benefit to using this process
to obtain stakeholder feedback on proposed rates. Stakehold-
ers will have the opportunity to provide more meaningful feed-
back through regularly scheduled DFPS public meetings involv-
ing residential providers; by testifying at state legislative hear-
ings concerning foster care rates; through the cost reporting
process which involves residential providers reporting each year
their allowable costs and revenues to the Health and Human Ser-
vices Commission (HHSC) for rate calculation; and through the
rulemaking process which requires publishing proposed rules in
the Texas Register to provide the public an opportunity to com-
ment. In addition, under Human Resources Code §40.004(c),
the DFPS Commissioner is required to grant an opportunity for a
public hearing if requested by at least 25 persons, a governmen-
tal entity, or an association with at least 25 members. Further,
pursuant to agency rule the Commissioner has the ability to hold
a public hearing for any purpose at any time.

Sections 700.1757 and 700.1759 are being deleted as obsolete
rates that are no longer in DFPS operations.

COMMENTS

The 30-day comment period ended October 25, 2020. During
this period, DFPS did not receive any comments regarding the
proposed rules.
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SUBCHAPTER C. ELIGIBILITY FOR CHILD
PROTECTIVE SERVICES

40 TAC §700.348
STATUTORY AUTHORITY

The new section is being adopted under Human Resources
Code §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

No other statutes, articles, or codes are affected by the adopted
rule.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,

2020.

TRD-202004885

Tiffany Roper

General Counsel

Department of Family and Protective Services
Effective date: December 9, 2020

Proposal publication date: September 25, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER Q. PURCHASED PROTECTIVE
SERVICES

DIVISION 3. REIMBURSEMENT
METHODOLOGY FOR 24-HOUR CHILD

CARE FACILITIES

40 TAC §700.1753, §700.1755

The amendment is being adopted under Human Resources
Code §40.027, which provides that the Department of Family
and Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

The adopted amendment §700.1753 implements the General
Appropriations Act, 86th Legislature.

No other statutes, articles, or codes are affected by the adopted
rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004886

Tiffany Roper

General Counsel

Department of Family and Protective Services
Effective date: December 9, 2020

Proposal publication date: September 25, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢
40 TAC §700.1757, §700.1759

The repeals are being adopted under Human Resources Code
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

No other statutes, articles, or codes are affected by the adopted
rules.

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority.

Filed with the Office of the Secretary of State on November 19,
2020.

TRD-202004888

Tiffany Roper

General Counsel

Department of Family and Protective Services
Effective date: December 9, 2020

Proposal publication date: September 25, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢
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‘Review Of

ULE S This section contains notices of state agency rule review
GENCY as directed by the Texas Government Code, §2001.039.

Included here are proposed rule review notices, which

invite public comment to specified rules under review; and adopted rule review notices, which summarize public comment
received as part of the review. The complete text of an agency’s rule being reviewed is available in the Texas

Administrative Code on the Texas Secretary of State’s website.

For questions about the content and subject matter of rules, please contact the state agency that is reviewing the rules.
Questions about the website and printed copies of these notices may be directed to the Texas Register office.

Adopted Rule Reviews
Public Utility Commission of Texas
Title 16, Part 2

The Public Utility Commission of Texas (commission) readopts Texas
Administrative Code (TAC), Chapter 22, Procedural Rules, under
Texas Government Code §2001.039, Agency Review of Existing
Rules. The notice of intention to review Chapter 22 was published
in the Texas Register on August 14, 2020 (45 TexReg 5663). Texas
Government Code §2001.039 requires that each state agency review
its rules every four years and readopt, readopt with amendments, or
repeal the rules adopted by that agency under Texas Government
Code, Chapter 2001. Such reviews must include, at a minimum, an
assessment by the agency as to whether the reasons for adopting or
readopting the rules continue to exist.

The commission requested comments on whether the reasons for adopt-
ing the rules in Chapter 22 continue to exist. The commission received
comments from Southwestern Public Service Company (SPS), Enel
North America, El Paso Electric Company (EPE), The Alliance for Re-
tail Markets (ARM), Texas Association of Water Companies (TAWC),
and Texas Advanced Energy Business Alliance (TAEBA).

Summary of comments
§22.32 and 22.35 - Default Proceedings

Sections 22.32 and 22.35 provide processes for an application, other
than a major rate application, to be approved either administratively
by either an administrative law judge or by informal disposition. EPE
recommended that the commission make administrative reviews un-
der §22.32 or informal disposition under §22.35 the default for certain
filings. Specifically, EPE flagged the military base discount recovery
factor filings under the Public Utility Regulatory Act (PURA) §36.354
and the distribution cost recovery factor (DCRF) filings under PURA
§36.210 as good candidates.

EPE argued that these filings revolve around whether the appropriate
data was entered into the appropriate schedules and whether the result-
ing calculations are correct. EPE noted that extensive discovery or a
hearing rarely provide additional information. Moreover, EPE argues
that, in the case of the DCREF, it is clear that the legislature intended
this to be an expedited procedure that already allows for disposition
through informal proceedings. EPE also argued that DCRF proceed-
ings already contain a number of ratepayer protections, such as the re-
quirement that an application be supported by sworn statements, the
option for review of the reasonableness and prudency of investments
in subsequent rate reviews, and the commission's authority to refund
customers any amounts, including interest, that were improperly re-
covered.

EPE also contended that the commission can establish a low bar for pre-
venting administrative review or informal disposition. EPE suggested
that intervenors be required to conduct a cursory review in order to ar-
ticulate a reason for requiring full hearings for formula-driven filings.
This minimal requirement, EPE argued, would not impede the ability
of intervenors to meaningfully participate and would help to ensure that
costs associated with such filings are minimized.

§22.51 and 22.52 - Notice by Newspaper Publication

Sections 22.51 and 22.52 set out the notice requirements that apply in
electric rate-related and licensing proceedings. In both instances, com-
mission rules require the applicant to publish notice in a newspaper
having general circulation in each county affected by the applicant's re-
quest. SPS noted that smaller newspapers in rural areas have gone out
of operation, making it impossible to provide notice through newspaper
publication in those counties. SPS recommended the commission add
a website posting requirement in rate-related and licensing proceedings
to address this issue. SPS provided recommended language in an at-
tachment to its filed comments.

In the context of the rate-related proceedings, SPS acknowledged that
newspaper publication is statutorily required but argued that the Code
of Construction Act requires "a statute should always be construed with
a presumption 'that a result feasible of execution is intended . . .".
SPS argued that legislative action may be required for a comprehensive
solution to public notice issues but stated that its recommended changes
would address the most immediate challenges that utilities are facing.

§22.71 and 22.72 - Paper Filing Requirements

Section 22.71(c) establishes the number of physical copies required for
each type of filing and §22.71(e) states that receipt by the commission's
filing clerk of such physical copies is a prerequisite to acceptance of a
filing. Similarly, §22.72(g) lays out the filing standards for pleadings
and documents, including paper copy filing requirements. TAEBA,
TAWC, ENEL North America, SPS, EPE, and ARM each filed com-
ments requesting that the commission eliminate these and other pa-
per filing requirements. In doing so, each commenter referenced the
commission's March 16, 2020, Order Suspending Rules in Project No.
50664, Issues Related to the State of Disaster for the Coronavirus Dis-
ease 2019, which temporarily suspended paper filing requirements.
The commenters agreed that these suspensions have not impeded the
commission's ability to operate and should be made permanent.

TAEBA argued that the best practices for regulatory engagement "in-
clude making the engagement process as accessible as possible in order
to allow a diverse set of stakeholders to provide input and avoid 'regu-
latory capture,' including making 'every possible effort to remove any
obstacles for their participation." TAEBA identified paper filings re-
quirements as such an obstacle. TAEBA argued that removing these re-
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quirements would result in improved inclusiveness and diversity of par-
ticipation resulting in a more thorough examination of issues, enhanced
operational efficiency through a streamed filing process, and cost sav-
ings for stakeholders and the commission. Similarly, Enel stated that
"(e)lectronic filings remove barriers, enhance the ease of business, and
allow robust and transparent participation in (c)ommission proceed-
ings." However, TAEBA and Enel each supported retaining the current
filings requirements with respect to confidential filings, acknowledging
that confidential filings warranted special treatment.

TAWC pointed out that most litigation forums in Texas have moved
to electronic filing and service procedures, noting that the Texas Rules
of Civil Procedure generally mandate electronic filing with paper copy
exceptions. TAWC also asserted that the State Office of Administrative
Hearings (SOAH) is moving in that direction but that the commission's
rules take the opposite approach.

EPE argued that removing the paper filing requirements would make it
easier for parties in EPE's remote service territory to intervene in EPE's
cases. EPE stated that this would eliminate a potentially costly hurdle
to participation.

ARM and SPS supported not only eliminating the paper filing require-
ments, but fully transitioning to electronic only filing. SPS argued that,
as a practical matter, most filings are either made or could be made
electronically today, indicating that the commission would not need to
invest in additional computer capacity. SPS also noted that the Federal
Energy Regulatory Commission and many state commissions have al-
ready successfully transitioned to electronic filings.

Alternatively, ARM requested that, if the commission opted to retain
the paper filing requirements, it revise §22.71(c) to reduce the required
number of hard copies and §22.71(e) such that filings are deemed ac-
cepted upon confirmation of successful upload via the e-filer rather than
requiring a hard copy to be physically stamped. ARM argued that this
would be helpful for pro se filers and filers that are not located in Austin.
ARM noted that when the commission implemented the electronic fil-
ing requirements in Project No. 16405, Rulemaking, Repeal Proce-
dural Rules 22.71 & 22.72, and Propose New Rules 22.71 and 22.72,
Regarding Electronic Filing Requirements, it acknowledged that, "(i)n
the future, lower cost printing capability and less need for paper han-
dling is expected to shift the balance and allow greater reductions in the
copy requirements." ARM further noted that corresponding changes
may need to be made to §22.72 and recommended that the two rules be
reviewed together.

ARM and EPE each acknowledged that shifting to electronic filing
could result in increased printing costs for the commission. ARM indi-
cated that it supported exploring ways to shift printing costs from filing
parties to the commission. EPE suggested that the commission impose
a fee, recoverable by the utility as a rate case expense, to offset any
additional costs the commission would incur by eliminating the paper
copy filing requirement. EPE argued that such a fee would not be a
burden to the company or its customers, as the fee would likely be less
than the current printing, mailing, and delivery costs.

§22.74 - Electronic Service

Section 22.74 requires that service on a party must be made by deliv-
ery of a copy of the document by mail, agent or courier, or by facsim-
ile transmission. In the alternative, the presiding officer may require
service by email or by filing a document on the commission's inter-
change. TAWC, EPE, and ARM each filed comments in favor of elec-
tronic service. Specifically, EPE recommended making email the pre-
ferred method of service, and ARM recommended amending 22.74(b)
to provide that service via email is one of the default means of service.
TAWC advocated, more generally, that the commission should review

"how to retain electronic . . . service procedures as the primary mech-
anisms for (c)ommission filings within its Chapter 22 rules . . .".

In support of electronic service requirements, TAWC asserted a poten-
tial benefit to both utilities and their customers and pointed out the most
litigation forums in Texas have moved to electronic service procedures.
Specifically, TAWC noted that the Texas Rules of Civil Procedure gen-
erally mandate electronic service and that SOAH is moving in that di-
rection.

ARM argued that electronic service requirements would reduce the
printing, mailing, and courier costs for parties. ARM explained that
with the increased prevalence of email, parties frequently negotiate for
alternative service via email in commission proceedings, but they must
still provide service of physical copies of filings. ARM argued that
permitting email as a default method of service would eliminate the
time and expense of negotiating an agreement for service via email in
the preliminary negotiations in each individual proceeding. ARM also
noted that §22.74(c) allows parties to file a statement of no access, re-
quiring the presiding officer to require physical service to those partic-
ular parties. This would remove the risk that individuals without email
would not be able to receive service in commission proceedings.

§22.142 - Limitations on Discovery

Section 22.142 provides a presiding officer with the ability to limit dis-
covery under certain conditions. Generally speaking, this section re-
quires good cause for imposing limitations on discovery. TAWC and
EPE each filed comments requesting that the commission adopt more
stringent discovery limitations.

TAWC argued that its members have experienced significantly greater
discovery burdens since the transfer of water jurisdiction to the com-
mission in 2014. These burdens, it continued, are experienced in all
commission proceeding contexts, including rate proceedings, certifi-
cate of convenience and necessity matters, and complaint proceedings.
By contrast, the Texas Commission on Environmental Quality adheres
to the Texas Rules of Civil Procedure with very limited modifications.

TAWC requested that the commission explore discovery limitations in
the context of water and sewer dockets to reduce litigation expenses.
It also noted that the commission started a review of discovery rules in
2014, specifically in relation to rate proceedings, but did not adopt a
rule at that time. TAWC recommends that the commission restart that
project but expand its scope beyond rate proceedings.

EPE requested that the commission implement a maximum number,
which can be increased for good cause, of discovery requests that a
party can serve on another. EPE argued that shifting the requirement
from demonstrating why a limitation should be imposed to why a
limitation should be lifted will force each party to analyze its case
and articulate the necessity for the additional costs associated with
increased discovery. Moreover, EPE contended that it would eliminate
the chance for repetitive requests coming from different parties as each
intervenor will be incentivized to review other discovery requests to
preserve its remaining requests.

EPE noted that the Texas Rules of Civil Procedure limit the number
of interrogatories, requests for production, and requests for admission,
and call for different limitations depending on the amount in contro-
versy. The rules are also flexible and allow for deviations from the
preset limits. EPE suggested that the commission follow this approach
and apply different standards depending on the complexity of the pro-
ceeding and allow for an increase in the number of requests based on
a showing of need for such an increase. EPE also pointed out that the
commission has adopted discovery limits in DCRF proceedings, and
that in its most recent DCRF proceeding, Docket No. 49395, no party
raised the discovery limitation as an issue.

45 TexReg 8784 December 4, 2020 Texas Register



§22.144(h) - Production of Voluminous Material

Subsection 22.144(h) establishes the commissions procedural require-
ments for the production of voluminous material. Specifically, under
subsection (h) a response to a particular question is not considered vo-
luminous and must be filed in full if it is less than 100 pages. Addition-
ally, for voluminous material, the party providing the material must
provide it at a designated location in Austin unless the volume of the
material "exceeds eight linear feet." EPE recommended that the com-
mission review its discovery rules to better align them with the Texas
Rules of Civil Procedure, which generally allow "documents and tan-
gible things" to be produced "as they are kept in the usual course of
business," and contain parameters on the production of electronic data.

Specifically, EPE requested that electronic production of documents
be permitted. Alternatively, EPE recommends that commission lower
its threshold for what is considered voluminous so that paper copies
may be made available where maintained "in instances when the total
amount of documents requested in a set of requests, not a single request
as the rule currently provides, is more than 100 pages, but the total is
less than 'eight linear feet."'

§22.201 - Location of Hearings

Section 22.201 requires that all evidentiary hearings be held in Austin,
unless the commission determines that it is in the public interest to hold
a hearing elsewhere. EPE recommended that the commission amend
§22.201 to make explicit that the option to hold hearings telephonically
or using a video or web conferencing platforms is available at the dis-
cretion of the administrative law judge or commission. EPE argued
that this would lead to increased participation and lower costs and that
listing these options in the rule would encourage parties to request to
hold hearings using these methods.

EPE noted that during the COVID-19 pandemic, EPE conducted sev-
eral hearings over a video conferencing platform. EPE explained that
the hearings were not hampered by the format and that it was able to
eliminate travel costs it would have incurred if the hearings were held
in Austin, Texas. EPE also explained that holding hearings remotely
would make it easier for intervenors to participate in hearings and in-
crease the number of voices heard by the commission.

§22.242 - Complaints

Section 22.242 establishes the commission's informal and formal com-
plaint procedures. TAWC and ARM each recommended that the com-
mission review its complaint procedures to promote more efficient out-

comes. TAWC suggests the commission look for ways that minor com-
plaints can be resolved earlier or "weeded out for lack of merit" before
being referred to the SOAH. ARM indicated that it is "available and
ready to assist in any such efforts."

These commenters argued that litigating formal complaints at SOAH
is a lengthy and expensive process. ARM pointed out that the commis-
sioners have recently noted in open meetings that the formal complaint
process can be particularly difficult to navigate for pro se complainants.
TAWC indicated that it has seen instances of complainants using the
commission's complaint process to leverage other goals and take ad-
vantage of the cost for retail public utilities to respond, which TAWC
argues incentivizes an inefficient use of resources.

Commission Response

The commission acknowledges that the proposals offered have merit.
The commission has documented the proposals and will consider
amending its rules in separate projects as resources permit.

The commission has completed the review of 16 TAC Chapter 22 as
required by Texas Government Code §2001.039 and has determined
that the reasons for initially adopting the rules in Chapter 22 continue
to exist. Therefore, the commission readopts Chapter 22, Procedural
Rules, Administrative Services, in its entirety, under PURA §14.002,
which requires the commission to adopt and enforce rules reasonably
required in the exercise of its powers and jurisdiction and Texas Gov-
ernment Code §2001.039, which requires each state agency to review
and readopt, if appropriate, its rules every four years.

Cross reference to Statutes: PURA §14.002 and Tex. Gov't. Code
§2001.039.

This agency hereby certifies that the rules in Chapter 22, as readopted,
have been reviewed by legal counsel and found to be a valid exercise of
the agency's legal authority. It is therefore ordered by the Public Util-
ity Commission of Texas that Chapter 22, Procedural Rules, is hereby
readopted under Texas Government Code §2001.039 with no changes
to this chapter.

TRD-202004881

Andrea Gonzalez

Rules Coordinator

Public Utility Commission of Texas
Filed: November 19, 2020
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TABLES &

GR AP H I C Graphic images included in rules are published separately in this tables and graphics
section. Graphic images are arranged in this section in the following order: Title Number,
Part Number, Chapter Number and Section Number.

Graphic images are indicated in the text of the emergency, proposed, and adopted rules by the following tag: the word “Figure”

followed by the TAC citation, rule number, and the appropriate subsection, paragraph, subparagraph, and so on.
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The Texas Register is required by statute to publish certain documents, including
D D I TI ON applications to purchase control of state banks, notices of rate ceilings issued by the
Office of Consumer Credit Commissioner, and consultant proposal requests and

awards. State agencies also may publish other notices of general interest as space permits.

Texas Alcoholic Beverage Commission
Penalty Policy for Regulatory Violations

The Texas Alcoholic Beverage Commission (TABC, agency, or com-
mission) adopts the Penalty Policy For Regulatory Violations without
changes to the proposed text as published in the October 9, 2020, issue
of the Texas Register (45 TexReg 7309). The Penalty Policy will not
be republished.

In its 2019 report to the Texas Legislature, the Texas Sunset Commis-
sion directed the TABC to complete its schedule of sanctions to ac-
count for all regulatory violations (Sunset Commission Recommenda-
tion 5.8). Alsoin 2019, the Texas Legislature adopted House Bill 1545,
which amended Alcoholic Beverage Code §11.641(a) to require that
the agency consider the amount of profit realized by the violator when
determining the appropriate penalty for repeat violations.

To implement the Sunset Commission recommendation and new
§11.641(a) of the Code, the commission adopts this Penalty Policy
for Regulatory Violations, in conjunction with new rule §34.3. The
commission will use the base penalty amounts set out in new §34.3 in
conjunction with the Penalty Policy to determine the recommended
penalty amount for a regulatory violation. To implement Code
§11.641(a), the Penalty Policy methodology adds economic benefits
realized by a violator to the recommended penalty amount. A penalty
recommendation resulting from application of the Penalty Policy is
not binding on the commission or its executive director and the parties
may agree to a settlement on other terms.

The Penalty Policy becomes effective on March 1, 2021, concurrent
with the related repeal of existing §34.3, Sanctions for Regulatory Vi-
olations, and adoption of new §34.3.

No public comments were received.

The agency certifies that legal counsel has reviewed the adoption and
found it to be a valid exercise of the agency's legal authority.

TRD-202004898

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission
Filed: November 19, 2020

¢ ¢ ¢
Texas Commission on Environmental Quality

Agreed Orders

The Texas Commission on Environmental Quality (TCEQ, agency, or
commission) staff is providing an opportunity for written public com-
ment on the listed Agreed Orders (AOs) in accordance with Texas Wa-
ter Code (TWC), §7.075. TWC, §7.075, requires that before the com-
mission may approve the AOs, the commission shall allow the pub-
lic an opportunity to submit written comments on the proposed AOs.
TWC, §7.075, requires that notice of the proposed orders and the oppor-
tunity to comment must be published in the Texas Register no later than
the 30th day before the date on which the public comment period closes,
which in this case is January 7, 2021. TWC, §7.075, also requires that

the commission promptly consider any written comments received and
that the commission may withdraw or withhold approval of an AO if a
comment discloses facts or considerations that indicate that consent is
inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission's jurisdiction or
the commissions orders and permits issued in accordance with the com-
mission's regulatory authority. Additional notice of changes to a pro-
posed AO is not required to be published if those changes are made in
response to written comments.

A copy of each proposed AO is available for public inspection at both
the commissions central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an
AO should be sent to the enforcement coordinator designated for each
AO at the commission's central office at P.O. Box 13087, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on January 7, 2021.
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission's enforce-
ment coordinators are available to discuss the AOs and/or the comment
procedure at the listed phone numbers; however, TWC, §7.075, pro-
vides that comments on the AOs shall be submitted to the commission
in writing.

(1) COMPANY: Adams, Ralph Dwayne; DOCKET NUMBER: 2020-
1400-WOC-E; IDENTIFIER: RN111100541; LOCATION: Munday,
Knox County; TYPE OF FACILITY: operator; RULE VIOLATED:
30 TAC §30.5(a), by failing to obtain a required occupational license;
PENALTY: $175; ENFORCEMENT COORDINATOR: Epifanio Vil-
larreal, (361) 825-3421; REGIONAL OFFICE: 1977 Industrial Boule-
vard, Abilene, Texas 79602-7833, (325) 698-9674.

(2) COMPANY: Caterpillar Incorporated;, DOCKET NUMBER:
2020-1048-AIR-E; IDENTIFIER: RN105667349; LOCATION:
Seguin, Guadalupe County; TYPE OF FACILITY: diesel engine
assembly plant; RULES VIOLATED: 30 TAC §122.143(4) and
§122.146(2), Federal Operating Permit Number O3363, General
Terms and Conditions and Special Terms and Conditions Number 9,
and Texas Health and Safety Code, §382.085(b), by failing to submit
a permit compliance certification within 30 days of any certification
period; PENALTY: $3,375; ENFORCEMENT COORDINATOR:
Michaelle Garza, (210) 403-4076; REGIONAL OFFICE: 14250
Judson Road, San Antonio, Texas 78233-4480, (210) 490-3096.

(3) COMPANY: City of Crosbyton, DOCKET NUMBER:
2020-0937-PWS-E; IDENTIFIER: RN101383784; LOCATION:
Crosbyton, Crosby County; TYPE OF FACILITY: public water
supply; RULES VIOLATED: 30 TAC §290.41(c)(3)(K), by failing
to provide a well casing vent for Well Number 4 that is covered
with a 16-mesh or finer corrosion-resistant screen, facing downward,
elevated, and located so as to minimize the drawing of contaminants
into the well; 30 TAC §290.41(c)(3)(Q), by failing to install the air
release device provided on the discharge piping in such a manner as
to preclude the possibility of submergence or possible entrance of
contaminants; 30 TAC §290.43(c)(2), by failing to ensure that the
facility's ground storage tank hatch remains locked except during
inspections and maintenance; 30 TAC §290.44(h)(1)(A), by failing to
ensure additional protection was provided at all residences or estab-
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lishments where an actual or potential contamination hazard exists in
the form of an air gap or a backflow prevention assembly (BPA), as
identified in 30 TAC §290.47(f); 30 TAC §290.44(h)(4), by failing
to have all BPAs tested upon installation and on an annual basis by a
recognized backflow assembly tester and certify that they are operating
within specifications; 30 TAC §290.46(f)(2) and (3)(A)(i)(D), by
failing to maintain water works operation and maintenance records
and make them readily available for review by the executive director
upon request; 30 TAC §290.46(m), by failing to initiate maintenance
and housekeeping practices to ensure the good working condition and
general appearance of the system's facilities and equipment; 30 TAC
§290.46(s)(1), by failing to calibrate the facility's well meter at least
once every three years; 30 TAC §290.46(s)(2)(C)(i), by failing to ver-
ify the accuracy of the manual disinfectant residual analyzers at least
once every 90 days using chlorine solutions of known concentrations;
30 TAC §290.46(s)(2)(D), by failing to properly verify the accuracy
of the analyzers used to determine the effectiveness of chloramination
in 30 TAC §290.110(c)(5) every 90 days; and 30 TAC §290.110(c)(5),
by failing to conduct chloramine effectiveness sampling to ensure
that monochloramine is the prevailing chloramine species and that
nitrification is controlled; PENALTY: $6,159; ENFORCEMENT
COORDINATOR: Epifanio Villarreal, (361) 825-3421; REGIONAL
OFFICE: 5012 50th Street, Suite 100, Lubbock, Texas 79414-3426,
(806) 796-7092.

(4) COMPANY: City of Edcouch; DOCKET NUMBER: 2019-0626-
MWD-E; IDENTIFIER: RN101916377; LOCATION: Edcouch,
Hidalgo County; TYPE OF FACILITY: wastewater treatment plant;
RULES VIOLATED: 30 TAC §305.125(1), TWC, §26.121(a)(1),
Texas Pollutant Discharge Elimination System Permit Number
WQ0014919001, Interim Effluent Limitations and Monitoring Re-
quirements Number 1, by failing to comply with permitted effluent
limitations; PENALTY: $14,200; ENFORCEMENT COORDI-
NATOR: Katelyn Tubbs, (512) 239-2512; REGIONAL OFFICE:
1804 West Jefferson Avenue, Harlingen, Texas 78550-5247, (956)
425-6010.

(5) COMPANY: City of Morton; DOCKET NUMBER: 2020-0914-
PWS-E; IDENTIFIER: RN101458628; LOCATION: Morton, Cochran
County; TYPE OF FACILITY: public water supply; RULES VIO-
LATED: 30 TAC §290.41(c)(3)(L), by failing to provide a well blow-
off line that terminates in a downward direction and at a point which
will not be submerged by flood waters; 30 TAC §290.41(c)(3)(N), by
failing to provide flow-measuring devices, located to facilitate daily
reading, for each well to measure production yields and provide for
the accumulation of water production data; 30 TAC §290.43(c)(4), by
failing to provide all ground storage tanks with a liquid level indica-
tor; 30 TAC §290.44(h)(1)(A), by failing to ensure additional protec-
tion was provided at all residences or establishments where an actual
or potential contamination hazard exists in the form of an air gap or
a backflow prevention assembly, as identified in 30 TAC §290.47(f);
30 TAC §290.44(h)(4), by failing to have all backflow prevention as-
sembly tested upon installation and on an annual basis by a recognized
backflow assembly tester and certified that they are operating within
specifications; 30 TAC §290.46(s)(2)(C)(i), by failing to verify the ac-
curacy of the manual disinfectant residual analyzer at least once ev-
ery 90 days using chlorine solutions of known concentrations; and 30
TAC §290.46(u), by failing to plug an abandoned public water sup-
ply well in accordance with 16 TAC Chapter 76 or submit test results
proving that the wells are in a non-deteriorated condition; PENALTY:
$6,550; ENFORCEMENT COORDINATOR: Steven Hall, (512) 239-
2569; REGIONAL OFFICE: 5012 50th Street, Suite 100, Lubbock,
Texas 79414-3426, (806) 796-7092.

(6) COMPANY: Corix Utilities (Texas) Incorporated; DOCKET
NUMBER: 2020-1047-PWS-E; IDENTIFIER: RN101204055; LO-

CATION: Colorado City, Mitchell County; TYPE OF FACILITY:
public water supply; RULES VIOLATED: 30 TAC §290.41(c)(3)(J),
by failing to provide the well with a concrete sealing block that extends
a minimum of three feet from the well casing in all directions, with a
minimum thickness of six inches and sloped to drain away at not less
than 0.25 inches per foot; 30 TAC §290.42(1), by failing to compile
and maintain a thorough and up-to-date plant operations manual for
operator review and reference; 30 TAC §290.45(b)(1)(D)(i) and (e)(1)
and Texas Health and Safety Code (THSC), §341.0315(c), by failing
to provide two or more wells having a total capacity of 0.6 gallons
per minute per connection for the facility's retail and wholesale obli-
gations; and 30 TAC §290.45(b)(1)(D)(ii) and THSC, §341.0315(c),
by failing to provide a total storage capacity of 200 gallons per con-
nection; PENALTY: $4,387; ENFORCEMENT COORDINATOR:
Epifanio Villarreal, (361) 825-3421; REGIONAL OFFICE: 1977
Industrial Boulevard, Abilene, Texas 79602-7833, (325) 698-9674.

(7) COMPANY: Grand Parkway Industrial, LP; DOCKET NUMBER:
2019-0556-MWD-E; IDENTIFIER: RN107880536; LOCATION:
Katy, Harris County; TYPE OF FACILITY: wastewater treat-
ment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination System
Permit Number WQ0015322001, Effluent Limitations and Monitoring
Requirements Number 1, by failing to comply with permitted effluent
limitations; PENALTY: $6,000; ENFORCEMENT COORDINATOR:
Christopher Moreno, (254) 761-3038; REGIONAL OFFICE: 5425
Polk Street, Suite H, Houston, Texas 77023-1452, (713) 767-3500.

(8) COMPANY: KTC Interests, LLC; DOCKET NUMBER:
2020-1045-MWD-E; IDENTIFIER: RN106950025; LOCATION:
Conroe, Montgomery County; TYPE OF FACILITY: waste water
treatment facility; RULES VIOLATED: 30 TAC §305.125(1), TWC,
§26.121(a)(1), and Texas Pollutant Discharge Elimination System
Permit Number WQO0015246001, Effluent Limitations and Moni-
toring Requirements Numbers 1 and 6, by failing to comply with
permitted effluent limitations; PENALTY: $4,387; ENFORCEMENT
COORDINATOR: Alyssa Loveday, (512) 239-5504; REGIONAL
OFFICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452,
(713) 767-3500.

(9) COMPANY: Lancaster Street CStore LLC dba EZ 1; DOCKET
NUMBER: 2019-0662-PST-E; IDENTIFIER: RN100740901; LO-
CATION: Dallas, Dallas County; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§115.225 and Texas Health and Safety Code (THSC), §382.085(b),
by failing to comply with annual Stage I vapor recovery testing
requirements; 30 TAC §115.226 and THSC, §382.085(b), by failing to
maintain a record at the station of any results of any testing conducted
at a gasoline dispensing facility for two years in accordance with
the provisions specified in 30 TAC §115.225 (relating to Testing
Requirements); 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing
to renew a previously issued underground storage tank (UST) delivery
certificate by submitting a properly completed UST registration and
self-certification form at least 30 days before the expiration date;
30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to
make available to a common carrier a valid, current TCEQ delivery
certificate before accepting delivery of a regulated substance into
the UST; 30 TAC §334.10(b)(2), by failing to assure that all UST
record keeping requirements are met; 30 TAC §334.42(i) and TWC,
§26.3475(c)(2), by failing to inspect all sumps including dispenser
sumps, manways, overspill containers or catchment basins associated
with the UST at least once every 60 days to assure that their sides,
bottoms, and any penetration points are maintained liquid-tight and
free of any liquid or debris; 30 TAC §334.45(d)(1)(E)(vi), by failing to
equip tank manways and dispenser sumps of a secondarily contained
UST system with liquid sensing probes which will alert the system
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owner or operator if more than two inches of liquid collects in any
sump or manway; 30 TAC §334.48(c) and §334.50(b)(2)(A)(1)(111) and
TWC, §26.3475(a) and (c)(1), by failing to provide release detection
for the pressurized piping associated with the UST system, and failing
to conduct effective manual or automatic inventory control procedures
for all USTs involved in the retail sale of petroleum substances used
as motor fuel; 30 TAC §334.51(b)(2)(C) and TWC, §26.3475(c)(2),
by failing to equip each tank with a valve or other device designed
to automatically shut off the flow of regulated substances into the
tank when the liquid level in the tank reaches no higher than 95%
capacity; and 30 TAC §334.602(a), by failing to identify and designate
for the UST Station at least one named individual for each class
of operator, Class A, Class B, and Class C; PENALTY: $15,381;
ENFORCEMENT COORDINATOR: Stephanie McCurley, (512)
239-2607; REGIONAL OFFICE: 2309 Gravel Drive, Fort Worth,
Texas 76118-6951, (817) 588-5800.

(10) COMPANY: M H Jiwani, Incorporated dba J Bunny's; DOCKET
NUMBER: 2020-1165-PST-E; IDENTIFIER: RN102713096; LOCA-
TION: Selman City, Rusk County; TYPE OF FACILITY: convenience
store with retail sales of gasoline; RULES VIOLATED: 30 TAC
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor the
underground storage tanks for releases at a frequency of at least once
every 30 days; PENALTY: $6,750, ENFORCEMENT COORDINA-
TOR: Tyler Richardson, (512) 239-4872; REGIONAL OFFICE: 2916
Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100.

(11) COMPANY: Ricardo Gamboa; DOCKET NUMBER:
2020-0679-PST-E; IDENTIFIER: RN101444347; LOCATION:
Longview, Gregg County; TYPE OF FACILITY: out-of-service under-
ground storage tank system; RULES VIOLATED: 30 TAC §37.815(a)
and (b) and §334.54(e)(5), by failing to demonstrate acceptable finan-
cial assurance for taking corrective action and for compensating third
parties for bodily injury and property damage caused by accidental
releases arising from the operation of petroleum underground storage
tanks (USTs); 30 TAC §334.7(d)(1)(B) and (3), by failing to notify
the agency of any change or additional information regarding the
UST within 30 days of the occurrence of the change or addition; 30
TAC §§334.49(c)(2)(C) and (4)(C), 334.50, 334.54(b)(2) and (3),
and 334.54(c)(1) and TWC, §26.3475(a), (c)(1) and (d), by failing to
maintain all piping, pumps, manways, tank access points and ancillary
equipment in a capped, plugged, locked, and/or otherwise secured
manner to prevent access, tampering, or vandalism by unauthorized
persons, by failing to adequately protect a temporarily out-of-service
UST system from corrosion, and failing to monitor a temporarily
out-of-service UST system for releases; and 30 TAC §334.602(a), by
failing to identify and designate for the UST facility at least one named
individual for each class of operator, Class A, Class B, and Class
C; PENALTY: $9,041; ENFORCEMENT COORDINATOR: Tyler
Richardson, (512) 239-4872; REGIONAL OFFICE: 2916 Teague
Drive, Tyler, Texas 75701-3734, (903) 535-5100.

(12) COMPANY: SUGAR LAND GROCERS, L.L.C. dba Lake
Olympia Shell; DOCKET NUMBER: 2020-0578-PST-E; IDEN-
TIFIER: RN102707932; LOCATION: Missouri City, Fort Bend
County; TYPE OF FACILITY: a convenience store with retail sales of
gasoline; RULES VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC,
§26.3475(c)(1), by failing to monitor the underground storage tanks
for releases in a manner which will detect a release at a frequency of
at least once every 30 days; PENALTY: $3,375; ENFORCEMENT
COORDINATOR: Ronica Rodriguez, (361) 825-3425; REGIONAL
OFFICE: 5425 Polk Street, Suite H, Houston, Texas 77023-1452,
(713) 767-3500.

TRD-202004879

Charmaine Backens

Deputy Director, Litigation

Texas Commission on Environmental Quality
Filed: November 19, 2020

¢ ¢ ¢

Cancellation of Public Meeting Brickston Municipal Utility
District; Permit No. WQO0015839001

Thank you for your recent interest regarding the above-referenced ap-
plication. This letter is your notice that the public meeting previously
scheduled for December 8, 2020, has been cancelled. The public
meeting will be rescheduled for a later date. You will receive no-
tice of the rescheduled public meeting by mail.

If you have any questions, please contact Mr. Brad Patterson, Section
Manager, Office of the Chief Clerk, at (512) 239-1201.

The Texas Commission on Environmental Quality appreciates your in-
terest in matters pending before the agency.

TRD-202004896

Kyle Lucas

Acting Chief Clerk

Texas Commission on Environmental Quality
Filed: November 19, 2020

¢ ¢ ¢

Notice of Opportunity to Comment on an Agreed Order of
Administrative Enforcement Actions

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on
the listed Agreed Order (AO) in accordance with Texas Water Code
(TWCQC), §7.075. TWC, §7.075, requires that before the commission
may approve the AO, the commission shall allow the public an oppor-
tunity to submit written comments on the proposed AO. TWC, §7.075,
requires that notice of the opportunity to comment must be published
in the Texas Register no later than the 30th day before the date on
which the public comment period closes, which in this case is January
7, 2021. TWC, §7.075, also requires that the commission promptly
consider any written comments received and that the commission may
withdraw or withhold approval of an AO if a comment discloses facts
or considerations that indicate that consent is inappropriate, improper,
inadequate, or inconsistent with the requirements of the statutes and
rules within the commission's jurisdiction or the commission's orders
and permits issued in accordance with the commission's regulatory au-
thority. Additional notice of changes to a proposed AO is not required
to be published if those changes are made in response to written com-
ments.

A copy of the proposed AO is available for public inspection at both the
commission's central office, located at 12100 Park 35 Circle, Building
A, 3rd Floor, Austin, Texas 78753, (512) 239-3400 and at the appli-
cable regional office listed as follows. Written comments about the
AO should be sent to the attorney designated for the AO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas
78711-3087 and must be received by 5:00 p.m. on January 7, 2021.
Comments may also be sent by facsimile machine to the attorney at
(512) 239-3434. The designated attorney is available to discuss the
AO and/or the comment procedure at the listed phone number; how-
ever, TWC, §7.075, provides that comments on an AO shall be submit-
ted to the commission in writing.

(1) COMPANY: Suu Nguyen Easley dba Family Discount Store
2; DOCKET NUMBER: 2019-0279-PST-E; TCEQ ID NUMBER:
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RN101432698; LOCATION: 2601 Canyon Drive, Amarillo, Potter
County; TYPE OF FACILITY: underground storage tank (UST)
system and a convenience store with retail sales of gasoline; RULES
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by
failing to monitor the USTs in a manner which will detect a release
at a frequency of at least once every 30 days; 30 TAC §334.50(b)(2)
and TWC, §26.2475(a), by failing to provide release detection for the
pressurized piping associated with the UST system - specifically, the
respondent did not conduct the annual line leak detector and piping
tightness tests; and 30 TAC §334.10(b)(2), by failing to assure that
all UST recordkeeping requirements are met - specifically, overfill
prevention records were not available at the time of the investigation;
PENALTY: $3,724; STAFF ATTORNEY: Roslyn Dubberstein, Legal
Assistant, Litigation Division, MC 175, (512) 239-0683; REGIONAL
OFFICE: Amarillo Regional Office, 3918 Canyon Drive, Amarillo,
Texas 79109-4933, (806) 353-9251.

TRD-202004872

Charmaine Backens

Deputy Director, Litigation Division

Texas Commission on Environmental Quality
Filed: November 18, 2020

¢ ¢ ¢

Notice of Public Hearing and Comment Period on Proposed
Draft Air Curtain Incinerator General Operating Permit
Number 518

The Texas Commission on Environmental Quality (TCEQ, commis-
sion) is providing an opportunity for public comment and a notice and
comment hearing (hearing) on the draft Air Curtain Incinerator (ACI)
General Operating Permit (GOP) Number 518. In addition to the feder-
ally required renewal, the draft GOP contains revisions resulting from
amended federal rules. This renewal also contains revisions to correct
typographical errors, and to update language for administrative prefer-
ences.

Public Hearing. The commission will hold a public hearing on Jan-
uary 5, 2021, at 10:00 a.m. by conference call. To listen or partici-
pate, dial (877) 820-7831 and enter pass code 721683# (International:
1-720-279-0026). The hearing will be structured for the receipt of
oral or written comments by interested persons. Open discussion will
not be permitted during the hearing; however, commission staff mem-
bers will be available to discuss the draft GOP 30 minutes prior to the
hearing and will also be available to answer questions after the hear-
ing. Detailed registration instructions and all documents to be con-
sidered at this public hearing are available at the following website:
https://www.tceq.texas.gov/permitting/air/nav/titlev_news.html.

Persons who have special communication or other accommodation
needs who are planning to attend the hearing should contact (800)
RELAY-TX (TDD). Requests should be made as far in advance as
possible.

Written Comments may be submitted to Ms. Rebecca Southard, Texas
Commission on Environmental Quality, Office of Air, Air Permits
Division, MC 163, P.O. Box 13087, Austin, Texas 78711-3087 or
emailed to becky.southard@tceq.texas.gov. All comments should
reference GOP 518. The written comment period begins on December
4, 2020, and ends on January 7, 2021.

Copies of the draft GOP may be obtained from the commission web-
site at https://www.tceq.texas.gov/permitting/air/nav/titlev_news.html.
For further information, please contact Ms. Southard by email at
becky.southard@tceq.texas.gov or by phone, at (512) 239-1638

(please leave a voicemail and the call will be returned promptly). Si
desea informacion en espaiiol, puede llamar al (800) 687-4040.
TRD-202004878

Robert Martinez

Director, Environmental Law Division

Texas Commission on Environmental Quality

Filed: November 19, 2020

¢ ¢ ¢

Texas Department of Insurance,
Workers' Compensation

Division of

Correction of Error

The Texas Department of Insurance, Division of Workers' Compen-
sation published a proposal to amend 28 Texas Administrative Code
§180.1, concerning Monitoring and Enforcement in the November 27,
2020, issue of the Texas Register (45 TexReg 8487). Due to an error
by the Texas Register, the following text should have appeared in the
Statutory Authority section of the proposal:

CROSS-REFERENCE TO STATUTE. Section 180.1 affects Labor
Code §§402.061 and 414.002-414.007.

TRD-202004927

¢ ¢ ¢
Nortex Regional Planning Commission

Request for Proposal (RFP): Professional Consulting Firm
to Update, Make Improvement to, Develop the 2022 - 2026
Public Transit-Human Services Transportation Plan

Notice is hereby given that Nortex Regional Planning Commission
(Nortex) is receiving proposals for the following procurement until
5:00 p.m. CST, December 31, 2020, for the following:

PROFESSIONAL CONSULTING FIRM TO UPDATE, MAKE
IMPROVEMENT TO, DEVELOP THE 2022 - 2026 PUBLIC
TRANSIT-HUMAN SERVICES TRANSPORTATION PLAN.

Proposal documents are available at: http://nortexrpc.org/default.htm.
Only complete documents sets will be issued. Proposers are notified
this is the only authorized source of proposal documents in order to en-
sure an accurate record of proposers for addenda notification purposes.
All proposers will be required to comply with all applicable Equal Em-
ployment Opportunity laws and regulations.

All proposals and related documents shall be subject to a financial as-
sistance contract between Nortex Regional Planning Commission and
the Federal Transit Administration will apply. All proposers will be
required to certify they are not on Texas Department of Transportation
and Texas Comptroller list of debarred contractors.

Questions will be accepted via email to the attention of:
Mr. Joe Gambill

Nortex Regional Planning Commission

Email: jgambill@nortexrpc.org

TRD-202004928

Dennis Wilde

Executive Director

Nortex Regional Planning Commission
Filed: November 20, 2020

¢ ¢ ¢
North Central Texas Council of Governments
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Request for Proposals Automated Transportation System
Development

The North Central Texas Council of Governments (NCTCOG) is
requesting written proposals from consultant firm(s) to evaluate and
short-list Automated Transportation System (ATS) technologies that
are compatible with the regions goals, to develop modular infrastruc-
ture designs and guidelines to serve as guideway for ATS technology
in various applications, and to evaluate incorporation of vehicle
charging technologies within guideway pavement to serve future ATS
needs or other needs outside of an ATS environment.

Proposals must be received no later than 5:00 p.m., Central Daylight
Time, on Friday, February 5, 2021, to Clint Hail, Transportation Plan-
ner III, North Central Texas Council of Governments, 616 Six Flags
Drive, Arlington, Texas 76011 and electronic submissions to Tran-
sRFPs@nctcog.org. The Request for Proposals will be available at
www.nctcog.org/rfp by the close of business on Friday, December 4,
2020.

NCTCOG encourages participation by disadvantaged business enter-
prises and does not discriminate on the basis of age, race, color, reli-
gion, sex, national origin, or disability.

TRD-202004903

R. Michael Eastland

Executive Director

North Central Texas Council of Governments

Filed: November 19, 2020

¢ ¢ ¢
Office of Public Utility Counsel

Notice of Annual Public Hearing

Pursuant to the Public Utility Regulatory Act (PURA), Texas Ultilities
Code Annotated §13.064, the Office of Public Utility Counsel (OPUC)
will conduct its annual public hearing virtually on the date, time, and
location below.

December 10, 2020 at 10:00 a.m.
Join via Microsoft Teams Live Event Meeting:

https://teams.microsoft.com/l/meetup-join/19%3ameeting OWRKk-
MmYyNjEtZDMSZS00NGZKLThmY 2ItN2IyNTcyNTY2NTA4%
40thread.v2/0?context=%7b%22Tid%22%3a%228ab1207e-27¢c0-
403£-92a7-1ff5641962dd%22%2c%2201d%22%3a%22e8914302-
fobd-478c-839a-16628438cb7%22%2c%221sBroadcastMeet-
ing%22%3atrue%7d

or
Join via Toll-Free Conference Call:
Toll-Free Conference Bridge (877) 226-9790, Passcode: 7098100

OPUC represents residential and small commercial consumers, as a
class, in the electric, water, wastewater, and telecommunications util-
ity industries in Texas. OPUC primarily represents these consumers
before the Public Utility Commission of Texas, State Office of Ad-
ministrative Hearings, state courts and Electric Reliability Council of
Texas.

The hearing is open to the public. All interested persons are invited
to attend and provide input on OPUC's priorities, functions, and effec-
tiveness.

For additional information, please contact Jon Oliver, Director of
Government Affairs & External Communications, at P.O. Box 12397,

Austin, TX 78711-2397 or (512) 936-7500 or (877) 839-0363 or
email: opuc_customer@opuc.texas.gov.

TRD-202004906

Lori Cobos

Chief Executive & Public Counsel
Office of Public Utility Counsel
Filed: November 19, 2020

¢ ¢ ¢
Public Utility Commission of Texas

Notice of Request for Approval of an Intrastate Access Service
Tariff

Notice is given to the public of an application filed on September 24,
2020, with the Public Utility Commission of Texas (PUC) for approval
of an intrastate access service tariff under 16 Texas Administrative
Code (TAC) §26.207 and §26.208.

Docket Title: Joint Application of Texas Statewide Telephone Coop-
erative, Inc. and the Texas Telephone Association for Approval of a
Generic Texas Intrastate Access Service Tariff, Tariff Control Number
51363.

On September 24, 2020, Texas Statewide Telephone Cooperative, Inc.
(TSTCI) and the Texas Telephone Association (TTA) filed an appli-
cation for approval of a generic intrastate access service tariff under
16 TAC §26.207 and §26.208 and the orders by the PUC issued in
Docket Nos. 50667 and 50853. TSTCI and TTA requests approval of
the generic proposed intrastate access service tariff, as directed by the
PUC. This proposed intrastate access tariff replaces existing intrastate
access tariffs and generally does not alter proposed services or rates.
This generic tariff is not anticipated to have any material effect to any
telephone utility's revenues. Only intrastate access customers are an-
ticipated to be affected by the proposed tariff.

Persons wishing to comment on the action sought should contact the
Public Utility Commission of Texas by mail at P.O. Box 13326, Austin,
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888)
782-8477. Hearing and speech-impaired individuals with text tele-
phones (TTY) may contact the commission through Relay Texas by
dialing 7-1-1. All comments should reference Tariff Control Number
51363.

TRD-202004900

Andrea Gonzalez

Rules Coordinator

Public Utility Commission of Texas
Filed: November 19, 2020

¢ ¢ ¢
Texas Department of Transportation

Public Transportation Division - Notice of Call for Projects

The Texas Department of Transportation (TxDOT) Public Transporta-
tion Division (PTN) announces the TxDOT Intercity Bus (ICB) Sup-
plemental Call for Projects for Emergency Relief Funding.

Information and instructions regarding the call for projects will be
posted on the PTN website at https://www.txdot.gov/inside-txdot/di-
vision/public-transportation/local-assistance.html.

Goal: Provide operating assistance to eligible ICB carriers in order to
preserve the network of intercity bus routes serving rural areas of the
state in the wake of the Coronavirus (COVID-19) pandemic.
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Eligible applicants: This application is intended for private ICB service
providers, not currently receiving CARES Act funding, who have a
demonstrated history of providing intercity bus routes with meaningful
connections to rural areas of the state.

Key Dates and Deadlines:

Application Available: Friday, December 11, 2020

Deadline for proposal questions: Monday, January 4, 2021
Deadline for proposal submission: Wednesday, January 13, 2021

Questions: Individuals with questions relating to the Call for Projects
should email PTN_ProgramMgmt@txdot.gov.

TRD-202004934

Becky Blewett

Deputy General Counsel

Texas Department of Transportation

Filed: November 20, 2020

¢ ¢ ¢
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How to Use the Texas Register

Information Available: The sections of the Texas Register
represent various facets of state government. Documents contained
within them include:

Governor -
proclamations.

Attorney General - summaries of requests for opinions,
opinions, and open records decisions.

Texas Ethics Commission - summaries of requests for
opinions and opinions.

Emergency Rules - sections adopted by state agencies on an
emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state agencies
from consideration for adoption, or automatically withdrawn by
the Texas Register six months after the proposal publication date.

Adopted Rules - sections adopted following public comment
period.

Texas Department of Insurance Exempt Filings - notices of
actions taken by the Texas Department of Insurance pursuant to
Chapter 5, Subchapter L of the Insurance Code.

Review of Agency Rules - notices of state agency rules
review.

Tables and Graphics - graphic material from the proposed,
emergency and adopted sections.

Transferred Rules - notice that the Legislature has
transferred rules within the Texas Administrative Code from one
state agency to another, or directed the Secretary of State to
remove the rules of an abolished agency.

In Addition - miscellaneous information required to be
published by statute or provided as a public service.

Specific explanation on the contents of each section can be
found on the beginning page of the section. The division also
publishes cumulative quarterly and annual indexes to aid in
researching material published.

Appointments, executive orders, and

How to Cite: Material published in the Texas Register is
referenced by citing the volume in which the document appears,
the words “TexReg” and the beginning page number on which that
document was published. For example, a document published on
page 2402 of Volume 43 (2018) is cited as follows: 43 TexReg
2402.

In order that readers may cite material more easily, page numbers
are now written as citations. Example: on page 2 in the lower-left
hand corner of the page, would be written “43 TexReg 2 issue
date,” while on the opposite page, page 3, in the lower right-hand
corner, would be written “issue date 43 TexReg 3.”

How to Research: The public is invited to research rules and
information of interest between 8 a.m. and 5 p.m. weekdays at the
Texas Register office, James Earl Rudder Building, 1019 Brazos,
Austin. Material can be found using Texas Register indexes, the
Texas Administrative Code section numbers, or TRD number.

Both the Texas Register and the Texas Administrative Code are
available online at: http://www.sos.state.tx.us. The Texas Register
is available in an .html version as well as a .pdf version through
the internet. For website information, call the Texas Register at
(512) 463-5561.

Texas Administrative Code
The Texas Administrative Code (TAC) is the compilation of
all final state agency rules published in the Texas Register.
Following its effective date, a rule is entered into the Texas
Administrative Code. Emergency rules, which may be adopted by
an agency on an interim basis, are not codified within the TAC.

The TAC volumes are arranged into Titles and Parts (using
Arabic numerals). The Titles are broad subject categories into
which the agencies are grouped as a matter of convenience. Each
Part represents an individual state agency.

The complete TAC is available through the Secretary of
State’s website at http://www.sos.state.tx.us/tac.

The Titles of the TAC, and their respective Title numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

26. Health and Human Services
28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each section is designated
by a TAC number. For example in the citation 1 TAC §27.15: 1
indicates the title under which the agency appears in the Texas
Administrative Code; TAC stands for the Texas Administrative
Code; §27.15 is the section number of the rule (27 indicates that
the section is under Chapter 27 of Title 1; 15 represents the
individual section within the chapter).

How to Update: To find out if a rule has changed since the
publication of the current supplement to the Texas Administrative
Code, please look at the Index of Rules.

The Index of Rules is published cumulatively in the blue-cover
quarterly indexes to the Texas Register.

If a rule has changed during the time period covered by the table,
the rule’s TAC number will be printed with the Texas Register
page number and a notation indicating the type of filing
(emergency, proposed, withdrawn, or adopted) as shown in the
following example.

TITLE 1. ADMINISTRATION

Part 4. Office of the Secretary of State

Chapter 91. Texas Register
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SALES AND CUSTOMER SUPPORT

Sales - To purchase subscriptions or back issues, you may contact LexisNexis Sales at
1-800-223-1940 from 7 a.m. to 7 p.m., Central Time, Monday through Friday. Subscription
cost is $502 annually for first-class mail delivery and $340 annually for second-class
mail delivery.

Customer Support - For questions concerning your subscription or account information,
you may contact LexisNexis Matthew Bender Customer Support from 7 a.m. to 7 p.m.,
Central Time, Monday through Friday.

Phone: (800) 833-9844

Fax: (518) 487-3584

E-mail: customer.support@]lexisnexis.com
Website: www.lexisnexis.com/printcdsc

®
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